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Now Available Online

Code of Federal Regulations

via

GPO Access
(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government

Printing Office (GPO). CFR titles will be added to GPO
Access incrementally throughout calendar years 1996 and
1997 until a complete set is available. GPO is taking steps
so that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/nara/cfr

For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via

00 Phone: toll-free: 1-888-293-6498
O Email: gpoaccess@gpo.gov
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Presidential Documents

Title 3—

The President

Executive Order 13033 of December 27, 1996

Adjustments of Certain Rates of Pay and Allowances

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the laws cited herein,
it is hereby ordered as follows:

Section 1. Statutory Pay Systems. The rates of basic pay or salaries of
the statutory pay systems (as defined in 5 U.S.C. 5302(1)), as adjusted
under 5 U.S.C. 5303(a), are set forth on the schedules attached hereto and
made a part hereof:

(a) The General Schedule (5 U.S.C. 5332(a)) at Schedule 1,
(b) The Foreign Service Schedule (22 U.S.C. 3963) at Schedule 2; and

(c) The schedules for the Veterans Health Administration of the Department
of Veterans Affairs (38 U.S.C. 7306, 7404; section 301(a) of Public Law
102-40) at Schedule 3.

Sec. 2. Senior Executive Service. The rates of basic pay for senior executives
in the Senior Executive Service, as adjusted under 5 U.S.C. 5382, are set
forth on Schedule 4 attached hereto and made a part hereof.

Sec. 3. Executive Salaries. The rates of basic pay or salaries for the following
offices and positions, which remain unchanged pursuant to section 637
of the Treasury, Postal Service, and General Government Appropriations
Act, 1997, as incorporated in section 101(f) of Public Law 104-208, are
set forth on the schedules attached hereto and made a part hereof:

(a) The Executive Schedule (5 U.S.C. 56312-5318) at Schedule 5;

(b) The Vice President (3 U.S.C. 104) and the Congress (2 U.S.C. 31)
at Schedule 6; and

(c) Justices and judges (28 U.S.C. 5, 44(d), 135, 252, and 461(a)) at Schedule
7.

Sec. 4. Uniformed Services. Pursuant to section 601 of Public Law 104-
201, the rates of monthly basic pay (37 U.S.C. 203(a)), the rates of basic
allowances for subsistence (37 U.S.C. 402), and the rates of basic allowances
for quarters (37 U.S.C. 403(a)) for members of the uniformed services and
the rate of monthly cadet or midshipman pay (37 U.S.C. 203(c)) are set
forth on Schedule 8 attached hereto and made a part hereof.

Sec. 5. Locality-Based Comparability Payments. (a) Pursuant to sections 5304
and 5304a of title 5, United States Code, locality-based comparability pay-
ments shall be paid in accordance with Schedule 9 attached hereto and
made a part hereof.

(b) The Director of the Office of Personnel Management shall take such
actions as may be necessary to implement these payments and to publish
appropriate notice of such payments in the Federal Register.
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Sec. 6. Effective Dates. Schedule 8 is effective on January 1, 1997. The
other schedules contained herein are effective on the first day of the first
applicable pay period beginning on or after January 1, 1997.

Sec. 7. Prior Orders Superseded. Executive Order 12984 of December 28,
1995, and Executive Order 12990 of February 29, 1996, are superseded.

THE WHITE HOUSE,
December 27, 1996.



68989

Federal Register / Vol. 61, No. 252 / Tuesday, December 31, 1996 / Presidential Documents

T91'Z6
15€'8L
€0€'99
09L'SS
€25'9%
sve'ezh
ISv ‘8¢
P18'¥%¢
ZEV'TE
£€8z'82
6L€°'ST
58922
yoc’'oc
826 LT
PP8 SIS

0T

86L'68
Zye’oL
€09'%9
0€€’'¥S
0€€’'SY
6GZ 1V
S9b'LE
126°'¢€€
9Z9°'0¢
8G5'LZ
8ZL'%2
£01'22
98961
89% LT
¥SHP'STS

6

SEV'LS
€€ PL
€06'29
006°2S
LET' %Y
€ELT'0V
6LYV'9¢€
8Z0°'¢€¢
028’62
£€8'92
LLO'¥T
TZs'12
89T'6T
800 ‘LT
9€¥%'STS

8

zLo‘ss
vze‘zL
€0C°'19
0LY'TS
vve'Zy
L80'6€
€67 °'GE
SeT1'2Z¢
¥10‘6C
80192
9zZv '€z
6€6°0C
059’81
8%S ‘91
LTO'STS

L

(L66T

60L°'2Z8
STE'0L
£05'6S
0v0’'0S
TSL 1Y
100 '8¢
L0S'¥€E
Zvz'1¢g
802’82
£8€°'S2
SLL'ZT
LS€'02
zZE€ET'8T
880971
209 '%1$

9

9%€'08
90€ ‘89
€08°'LS
019'8%
855 ‘0%
ST6‘9¢
125°'¢€€
6bc’‘0€
zov'Le
859 '%C
yz1'ze
SLL'6T
PI9'LT
829°S1T
SSE'HTS

S

€86 °'LL
L6Z'99
€0T'9S
08T LY
s9t’e6tE
628°G¢E
SES’'ZE
9s¥v 62
96592
£€6°€2
€LY 1T
€6T'61
960°LT
¥Sv¥ ST
ZE6'ETS

¥

0zZ9°'sL
88C'%9
€0% ' ¥S
0SL'SY
ZLT'8E
€VL'VE
6%S'TE
£95'82
06L'Sse
80z’'€z
zz8'02
119°81
8LS 9T
SS0°ST
ZIS'€1$

€

‘T Axzenuep 1933Je I0 uo butuuibaq
potaad Aed srgeotr7dde 31saTJ 2yj Jo Aep 3ISITI 9yl UO DATIDSIIH)

dTINAIHOS TVIANAD--T HTINAIHIS

LSZ' €L
6L2°'29
€0L'2S
0Z¢'v¥
6L6°'9¢€
LG9'€€
€95'0¢
0L9'LZ
¥86°'v2
€8%'22
TLT'0C
620’81
090’971
€85 9T
160°'€1S

Z

¥68°0L
0LZ'09
€00'TS
068°'Z%
98L'SE
TLS'ZE
LLS'6C
LLL'9Z
8LT'¥C
8GL'TZ
0ZS'61
LYY LT
Z¥s’st
€VZ'PT
699°'C1$S

[Te}

—

™M <
—

i

N
e~

—
—

o
—

AN N0 00



Federal Register / Vol. 61, No. 252 / Tuesday, December 31, 1996 / Presidential Documents

68990

999-'8C s90’ze 698°S¢ €CT'0¥ €88 ¥V 06€°SS LSE'89 T9¢€'%8 19126

Al

T€8'LT TET’'TE vZ8'¥¢E 566 '8¢ 9LS‘Ed LLL'ES 99¢£'99 Y06 ‘T8 191‘26 €T
0z0‘Le szz'og 0T8’€¢€ 0Z8'LE 90€'2% ITZ'2S €EP' V9 6TS 6L 191'26 zZT
€€2’'92 Pve’62 5Z8'2¢ 8T1L’'9¢€ VLO'TH 069’05 LSS'T9 €02'LL 191'26 T
69%'G2 06%'82 698°1T¢ 6%9°GE 8L8'6¢€ €IC'6¥ SEL'09 ¥S6 '¥L 191’26 0T
LZL'vz 099°LZ T96°0¢€ 119°¥%¢€ 9TL '8¢ 08L'LY 996’85 ILL'ZL 908‘68 6
L00'¥2 ¥58'9¢ 0v0‘0¢ £09'¢€¢ 68S°LE 88€ ‘9% 8¥Z'LS TS9‘0L T6T L8 8
80€ ‘€T zL0'9c S91'62 ¥z9'ze v6v’'9¢€ LEO'SY 185°'SS ¥65°89 I69°'¥%8 L
629'2zZ €1€'S2 STE'8C vL9'TE TEV'SE SZL'EV z96'¢S 965’99 98128 9
0L6'1Z SLS %2 6% LT TSsL'0¢€ 66€°'¥E zsv'zy 06¢£°2S 959 '¥%9 zZ6L'6L S
0€€’12 098'¢€2 069'9¢2 558°'6¢ L6E'EE STZ'1¥ $98°09 €LL'TY 89%'LL 7
60L'02 s9T'€2 Z16'S2 986 '8¢ vzyv'ce ST0'0% €8€'6¥ ¥¥6°09 TTIZ'SL €
901’02 06%'CC 851°62 Zv1’'8z 087 '1¢€ 058 '8¢ Pv6 LY 691’65 TZ0°'€L Z
0Zs'61S$ s€g’1Zs SZV'¥ZS zze’'Les €95 '0€$ 8TL'LES 8%S ' 9¥S 9%¥ LSS v68’0LS T

6 8 L 9 S i7 € Z T da3s
sse1d sseTd sseTd ssetD sse1D sseTd sseT1d sse1D sseT1d

(L66T 'T Axenuep I183Je X0 uo butuutbsq
potaad Aed afqeottdde 3saT3 9yl jo Aep 3ISITI 3YJ UO SATIDSIIH)

ITINAIHOS HADIAYIS NOIFYOA--Z FINAIHOS



Federal Register / Vol. 61, No. 252 / Tuesday, December 31, 1996 / Presidential Documents

68991

SCHEDULE 3--VETERANS HEALTH ADMINISTRATION SCHEDULES
DEPARTMENT OF VETERANS AFFAIRS

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 1997)

Schedule for the Office of the Under Secretary for Health
(38 U.S.C. 7306)~*

Deputy Under Secretary for Health . . . . . . 8120,399 *«*
Associate Deputy Under Secretary for Health o 115,319 **x
Assistant Under Secretaries for Health . . . . . 111,920 **x*
{0 mum .

Medical Directors . . . . . . . . . . . $95,491 $108,225 ***
Service Directors . . e e e e 83,147 103,261
Director, National Center

for Preventive Health . . . . . . . . 70,894 103,261

Physician and Dentist Schedule

Director Grade . . . . . . . . . . . . 83,147 $103,261
Executive Grade . . . . . . . . . . . . 176,777 97,849
Chief Grade . . . . . . . . . . . . . . 70,894 92,161
Senior Grade . e e e« . . . . . . . 60,270 78,351
Intermediate Grade . . . . . . . . . . 51,003 66,303
Full Grade . . . . . . . . . . . . . . 42,890 55,760
Associate Grade . . . . . . . . . . . . 35,786 46,523

Clinical Podiatrist and Optometrist Schedule

Chief Grade e e e . o . . . . . . . 870,894 $92,161
Senior Grade . e v o . . . . . . . 60,270 78,351
Intermediate Grade . .« . . . . . . . 51,003 66,303
Full Grade e e e e e e 42,890 55,760
Associate Grade . . . . . . . . . . . . 35,786 46,523

Physician Assistant and Expanded-Function
Dental Auxiliary Schedule #***x

Director Grade . . . . . . . . . 870,894 $92,161
Assistant Director Grade e e 60,270 78,351
Chief Grade. e e e 51,003 66,303
Senior Grade . e e e e e e 42,890 55,760
Intermediate Grade e e e e e 35,786 46,523
Full Grade e e e e e e e e e e 29,577 38,451
Associate Grade . . . . . . . . . . . . 25,452 33,084
Junior Grade . . . . . . . . . . . . . 21,758 28,283
* This schedule does not apply to the Assistant Under

Secretary for Nursing Programs or the Director of Nursing
Services. Pay for these positions is set by the Under
Secretary for Health under 38 U.S.C. 7451.

* % Pursuant to section 7404 (d) (1) of title 38, United States
Code, the rate of basic pay payable to this employee is

limited to the rate for level IV of the Executive Schedule,

which is $115,700.

*** Pursuant to section 7404 (d) (2) of title 38, United States
Code, the rate of basic pay payable to these employees is
limited to the rate for level V of the Executive Schedule,
which is $108,200.

***% pursuant to section 301(a) of Public Law 102-40, these
positions are paid according to the Nurse Schedule in 38
U.S.C. 4107 (b) as in effect on August 14, 1990, with
subsequent adjustments.
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SCHEDULE 4--SENIOR EXECUTIVE SERVICE

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 1997)

ES-1 . . . . . . . . . 0 00000y e e s e ... 897,000
ES-2 . . . . . . . . . . . . . . . . . . . . . . . . .101,600
ES-3. . . . . . . . . . . . . . . . . . . . . . . . . . .106,200
ES-4 . . . . . . . . . . . . . . . . . . . . . . . . . . 111,900
ES-5 . . . . . . . . . . . . . . . . . . . . . . . . . . 115,700
ES-6 . . . . . . . . . . . . . . . . . . . <. . . . . . .115,700

SCHEDULE 5--EXECUTIVE SCHEDULE

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 1997)

level I . . . . . . . . . . . . . . . . . . . . . . . . .8148,400
level 1II e e e e e oo oo o ... ... . 133,600
level III . . . . . . . . . . . . . . . . . . . . . . . . 123,100
level IV . . . . . . . . . . . . . . . . . . . . . . . . 115,700
level V. . . . . . . . . . . . . . . . . . . . . . . . . . 108,200

SCHEDULE 6--VICE PRESIDENT AND MEMBERS OF CONGRESS

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 1997)

Vice President . . . . . . . . . . . . . . . . . . . . .8%171,500
Senators . . e o« « « .+« « . . . 133,600
Members of the House of Representatlves .+« .« . . . . . 133,600
Delegates to the House of Representatives . . . . . . . . 133,600
Resident Commissioner from Puerto Rico . . . . . . . . . 133,600
President pro tempore of the Senate . . . . . 148,400
Majority leader and minority leader of the Senate . . . . 148,400
Majority leader and minority leader of the House

of Representatives . . . .+« . . . . . 148,400
Speaker of the House of Representatlves . - . . . . ... . 171,500

SCHEDULE 7--JUDICIAL SALARIES

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 1997)

Chief Justice of the United States . . . . . . . . . . .$171,500
Associate Justices of the Supreme Court . . . . . . . . . 164,100
Circuit Judges . . . . . . . . . . . . . . . . . . . . . 141,700
District Judges . . . .« « . . . . 133,600

Judges of the Court of Internatlonal Trade .« « +« . . . 133,600
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SCHEDULE 8--PAY AND ALLOWANCES OF THE UNIFORMED SERVICES

Part II--BASIC ALLOWANCE FOR QUARTERS RATES

Pay Without dependents
Grade Full rate+* **
COMMISSIONED OFFICERS

0-10 $824.70 $50.70
0-9 824.70 50.70
0-8 824.70 50.70
0-7 824.70 50.70
0-6 756.60 39.60
0-5 728.70 33.00
0-4 675.30 26.70
0-3 541.20 22.20
0-2 429.30 17.70
o-1 361.50 13.20

(PAGE 3)

wWith

490.

COMMISSIONED OFFICERS WITH OVER 4 YEARS OF ACTIVE DUTY SERVICE AS AN ENLISTED MEMBER OR

WARRANT OFFICER

O-3E $584.40 $22.20 $690.60
0-2E 496.80 17.70 623.10
O-1E 427.20 13.20 575.70
WARRANT OFFICERS
W-5 $686.10 $25.20 $749.70
W-4 609.30 25.20 687.30
W-3 512.10 20.70 629.70
W-2 454 .80 15.90 579.30
W-1 380.70 13.80 501.00
ENLISTED MEMBERS
E-9 $500.40 $18.60 $659.70
E-8 459.30 15.30 608.10
E-7 392.40 12.00 564.60
E-6 355.20 9.90 521.70
E-5 327.60 8.70 469.20
E-4 285.00 8.10 408.00
E-3 279.60 7.80 379.80
E-2 227.10 7.20 361.50
E-1 202.50 6.90 361.50
* Payment of the full rate of basic allowance for quarters at these rates to members
of the uniformed services without dependents is authorized by section 403 of title
37, United States Code, and Part IV of Executive Ordexr 11157, as amended.
* % Payment of the partial rate of basic allowance for quarters at these rates to

members of the uniformed services without dependents who, under section 403 (b) or
(¢) of title 37, United States Code, are not entitled to the full rate of basic
allowance for quarters, is authorized by section 1009(c) (2) of title 37, United
States Code, and Part IV of Executive Order 11157, as amended.

Part III--BASIC ALLOWANCE FOR SUBSISTENCE

Officers (per month)

Enlisted Members (per day):

When on leave or authorized to mess separately
When rations in-kind are not available

When assigned to duty under emergency conditions

E-1 (less than 4
iv
$ 6.79
7.65

10.16

where no messing facilities of the United States are available

Part IV--RATE OF MONTHLY CADET OR MIDSHIPMAN PAY

$154.16

All other

Enlisted

$ 7.36
8.30

10.99

The rate of monthly cadet or midshipman pay authorized by section 203 (c) of title 37,

United States Code, is $558.04.
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SCHEDULE 9--LOCALITY-BASED COMPARABILITY PAYMENTS

(Effective on the first day of the first applicable pay period

beginning on or after January 1, 1997)

Locality Pay Area’

Atlanta, GA ..t e e e e e e e e e e
Boston-Worcester-Lawrence, MA-NH-ME-CT ............ .00,
Chicago-Gary-Kenosha, IL-IN-WI ............0iuimuennmnnnn..
Cincinnati-Hamilton, OH-KY-IN ... ... ittt
Cleveland-AKkron, OH .. ..ttt e e e e e i
Columbus, OH. . ittt it ettt et i e e e e e e e e e e
Dallas-Fort Worth, T ...t e e e e e e e e,
Dayton-Springfield, OH ... ... ... .t
Denver-Boulder-Greeley, CO ... ..ttt it
Detroit-Ann Arbor-Flint, MI ... ... .. ...,
Houston-Galveston-Brazoria, TX . ...ttt eienn
Huntsville, AL ...
Indianapolis, IN . ...t i e e e e
Kansas City, MO-KS ... ittt ittt e e e e e e e
Los Angeles-Riverside-Orange County, CA ..........c.cuivvuunn.
Miami-Fort Lauderdale, FL . ... ... ittt
Milwaukee-Racine, Wl ... ittt e e e e e e e e e e
Minneapolis-St. Paul, MN-WI. ... ...ttt
New York-Northern New Jersey-Long Island, NY-NJ-CT-PA......
Philadelphia-Wilmington-Atlantic City, PA-NJ-DE-MD ........
Pittsburgh, PA ... e e e e
Portland-Salem, OR-WA . . ... ittt e e e e e e e
Richmond-Petersburg, VA ... ... . . e
Sacramento-Yolo, CBA ...ttt e e e e e e
SL. Louls, MO-IL ...ttt i e e e e e e
San Diego, CA ittt ittt e e e e e
San Francisco-0Oakland-San Jose, CA ... .. i it i,
Seattle-Tacoma-Bremerton, WA .. ... ..ttt
Washington-Baltimore, DC-MD-VA-WV ... ...ttt iiiminnnnnnn.
Rest Of U. 8 ittt et e e e e e e e e

'Locality Pay Areas are defined in 5 CFR 531.603.

[FR Doc. 96-33384
Filed 12-30-96; 8:45 am]
Billing code 3195-01-C

.65%
.97%
.13%
.75%
.51%
.62%
.40%
.66%
.06%
.14%
.52%.
.18%
.49%
.10%
.46%
.74%
.58%
.53%
.15%
.28%
.07%
.13%
.27%
.56%
.18%
.07%
.66%
.62%
L11%
.81%
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contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Economic Analysis Staff
7 CFR Ch. XXXIX

Removal of CFR Chapter

AGENCY: Department of Agriculture.
ACTION: Final rule.

SUMMARY: This final rule removes the
regulations of the Economic Analysis
Staff (EAS) relating to its organization
and functions and availability of
information to the public, to reflect an
internal reorganization of the
Department of Agriculture, which
abolished EAS.
EFFECTIVE DATE: December 31, 1996.
FOR FURTHER INFORMATION CONTACT:
Virginia Taylor, Office of the Chief
Economist, United States Department of
Agriculture, Room 227-E, Jamie L.
Whitten Federal Building, Washington,
D.C. 20250-3810, or call (202) 720—
5955.
SUPPLEMENTARY INFORMATION: The
Freedom of Information Act (FOIA)
requires each Federal agency to publish
in the Federal Register regulations
regarding its organization and functions
and the manner in which the public
may obtain information from the
agency. Part 3900 set out the
organization and functions of EAS. Part
3901 set out the regulations of EAS for
obtaining information under the
Freedom of Information Act. Pursuant to
a reorganization of the Department of
Agriculture, EAS was integrated into the
Office of the Chief Economist. This
document removes Parts 3900 and 3901.
This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, notice of proposed
rulemaking and opportunity for
comment are not required. Further,
since the rule relates to internal agency
management it is exempt from the
provisions of Executive Orders 12866

and 12988. In addition, this action is not
a rule as defined by the Regulatory
Flexibility Act, and thus is exempt from
the provisions of that Act.

List of Subjects in 7 CFR Chapter
XXXIX

Availability of information to the
public; organizations and functions.

CHAPTER XXXIX [REMOVED]
Accordingly, under the authority of 5
U.S.C. 301 and 552, 7 CFR Chapter
XXXIX is removed.
Done this 23rd of December, 1996, at
Washington, D.C.
Keith Collins,
Chief Economist.
[FR Doc. 96-33063 Filed 12—30-96; 8:45 am]
BILLING CODE 3410-01-M

Agricultural Marketing Service

7 CFR Part 58

[DA-96-10]

RIN 0581-AB43

Grading and Inspection, General
Specifications for Approved Plants and

Standards for Grades of Dairy
Products: Revision of User Fees

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service is increasing the fees charged for
services provided under the dairy
inspection and grading program. This
rule will yield an estimated $272,000 in
fiscal year 1997. The program is a
voluntary, user-fee program conducted
under the authority of the Agricultural
Marketing Act of 1946, as amended.
This action increases the hourly rate to
$47.00 per hour for continuous resident
services and $52.00 per hour for
nonresident services between the hours
of 6:00 a.m. and 6:00 p.m. The fee for
nonresident services between the hours
of 6:00 p.m. and 6:00 a.m. would be
$57.20 per hour. These fees represent an
increase of four dollars per hour. The
fees are being increased to cover the
costs of recent salary increases and
locality adjustments, the costs necessary
to maintain adequate levels of service
during changing production and
purchasing patterns within the dairy
industry, the continued full funding for

standardization activities, and other
operating costs.

EFFECTIVE DATE: January 5, 1997.

FOR FURTHER INFORMATION CONTACT:
Lynn G. Boerger, USDA/AMS/Dairy
Division, Dairy Grading Branch, Room
2750-South Building, P.O. Box 96456,
Washington, D.C. 20090-6456, (202)
720-9381.

SUPPLEMENTARY INFORMATION: This rule
has been determined to be not
significant for purposes of Executive
Order 12866 and has not been reviewed
by the Office of Management and
Budget.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have preemptive effect with respect
to any State or local laws, regulations or
policies. This rule is not intended to
have retroactive effect. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to this rule or the application
of its provisions.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
5 U.S.C. 601 et seq., the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

There are more than 600 users of
Dairy Grading Branch’s inspection and
grading services. Many of these users
are small entities under the criteria
established by the Small Business
Administration (13 CFR 121.601). This
rule will raise the fee charged to
businesses for voluntary inspection
services and grading services for dairy
and related products. Even though the
fee will be raised, the increase is
approximately 8.6 percent and will not
significantly affect these entities. These
businesses are under no obligation to
use these services, and any decision on
their part to discontinue the use of the
services would not prevent them from
marketing their products. The
Agricultural Marketing Service (AMS)
estimates that overall this rule will yield
an additional $272,000 during fiscal
year 1997. The rule reflects certain fee
increases needed to recover the cost of
inspection and grading services
rendered in accordance with the
Agricultural Marketing Act (AMA) of
1946.

The Agricultural Marketing Service
(AMS) has determined that this action
will not have a significant impact on a
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substantial number of small entities, as
defined in the Regulatory Flexibility Act
(5 U.S.C. 601).

The Agricultural Marketing Act of
1946, as amended, authorizes the
Secretary of Agriculture to provide
Federal dairy grading and inspection
services that facilitate marketing and
help consumers obtain the quality of
dairy products they desire. The Act
provides that reasonable fees be
collected from the users of the services
to cover, as nearly as practicable, the
cost of maintaining the program.

Since the costs of the grading program
are covered entirely by user fees, it is
essential that fees be increased when
necessary to cover the cost of
maintaining a financially self-
supporting program. The last fee
increase under this program became
effective on October 1, 1995. Since that
time, Congress increased the salaries of
Federal employees by 2.9 percent as of
January 7, 1996, which included locality
pay. Also, there have been normal
increases in other nonpay operating
costs that include utilities, office space,
and reimbursable travel. In addition,
recent congressional action may result
in additional salary increases of 3.0
percent in 1997. Although the program’s
operating reserves were adequate to
cover the January 7, 1996, salary
increase, this will not be the case for
1997 salary increases, and a fee increase
is needed.

The grading program fees need to be
increased to cover the costs associated
with maintaining adequate levels of
service during shifting production
patterns within the dairy industry. The
industry changes include plant
consolidations, geographical shifts of
dairy production areas, and changes in
the types of dairy products being
manufactured and offered for inspection
and grading services. To minimize the
necessary fee increase, the Department
has initiated cost-reduction efforts
which include the reduction of staff and
program overhead.

On November 14, 1996, the
Agricultural Marketing Service
published in the Federal Register (61
FR 58345) for public comment a
document proposing a $4.00 increase in
the hourly fee for both resident and
nonresident programs. No comments
were received.

Pursuant to 5 U.S.C. 553, it is hereby
found that good cause exists for not
delaying the effective date of this action
until 30 days after publication of this
final rule in the Federal Register. A
revenue shortfall warrants putting the
higher rates into effect as quickly as
possible. The increase in fees is
essential for effective management and

operation of the program and to satisfy
the intent of the Agricultural Marketing
Act of 1946. A proposed rule setting
forth proposed fee increases was
published in the Federal Register on
November 14, 1996 (61 FR 58345).
Therefore, the provisions of this final
rule are known to interested parties.
Accordingly, the program fees are
being increased as set forth below.

Program Changes Adopted in the Final
Rule

This rule document makes the
following changes in the regulations
implementing the dairy inspection and
grading program:

1. Increases the hourly fee for
nonresident services from $48.00 to
$52.00 for services performed between
6:00 a.m. and 6:00 p.m. The nonresident
hourly rate is charged to users who
request an inspector or grader for
particular dates and amounts of time to
perform specific grading and inspection
activities. These users of nonresident
services are charged for the amount of
time required to perform the task and
undertake related travel plus travel
costs.

2. Increases the hourly fee for
continuous resident services from
$43.00 to $47.00. The resident hourly
rate is charged to those who are using
grading and inspection services
performed by an inspector or grader
assigned to a plant on a continuous,
year-round resident basis.

List of Subjects in 7 CFR Part 58

Dairy products, Food grades and
standards, Food labeling, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR Part 58 is amended as
follows:

PART 58-GRADING AND INSPECTION,
GENERAL SPECIFICATIONS FOR
APPROVED PLANTS AND
STANDARDS FOR GRADES OF DAIRY
PRODUCTS

1. The authority citation for Part 58
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

2. Section 58.43 is revised to read as
follows:

§58.43 Fees for inspection, grading, and
sampling.

Except as otherwise provided in
88 58.38 through 58.46, charges shall be
made for inspection, grading, and
sampling service at the hourly rate of
$52.00 for service performed between
6:00 a.m. and 6:00 p.m. and $57.20 for
service performed between 6:00 p.m.
and 6:00 a.m., for the time required to

perform the service calculated to the
nearest 15-minute period, including the
time required for preparation of
certificates and reports and the travel
time of the inspector or grader in
connection with the performance of the
service. A minimum charge of one-half
hour shall be made for service pursuant
to each request or certificate issued.

3. Section 58.45 is revised to read as
follows:

§58.45 Fees for continuous resident
services.

Irrespective of the fees and charges
provided in §858.39 and 58.43, charges
for the inspector(s) and grader(s)
assigned to a continuous resident
program shall be made at the rate of
$47.00 per hour for services performed
during the assigned tour of duty.
Charges for service performed in excess
of the assigned tour of duty shall be
made at a rate of 1%> times the rate
stated in this section.

Dated: December 24, 1996.
Lon Hatamiya,
Administrator.
[FR Doc. 96-33267 Filed 12—-30-96; 8:45 am]
BILLING CODE 3410-02-P

Federal Crop Insurance Corporation

7 CFR Parts 401 and 457
RIN 0563-AB03
Common Crop Insurance Regulations;

Florida Citrus Fruit Crop Insurance
Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes specific
crop provisions for the insurance of
Florida citrus. The provisions will be
used in conjunction with the Common
Crop Insurance Policy Basic Provisions,
which contain standard terms and
conditions common to most crops. The
intended effect of this action is to
provide policy changes to better meet
the needs of the insured, include the
current Florida Citrus Endorsement
with the Common Crop Insurance
Policy for ease of use and consistency of
terms, and to restrict the effect of the
current Florida Citrus Endorsement to
the 1997 and prior crop years.
EFFECTIVE DATE: January 30, 1997.

FOR FURTHER INFORMATION CONTACT: Bill
Klein, Program Analyst, Research and
Development Division, Product
Development Branch, Federal Crop
Insurance Corporation, United States
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Department of Agriculture, 9435 Holmes
Road, Kansas City, MO 64131,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:
Executive Order No. 12866

The Office of Management Budget
(OMB) has determined this rule to be
exempt for the purposes of Executive
Order No. 12866, and, therefore, this
rule has not been reviewed by OMB.

Paperwork Reduction Act of 1995

The information collection
requirements contained in these
regulations were previously approved
by OMB pursuant to the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35) under OMB control number
0563—-0003 at the proposed rule stage.

The amendments set forth in this final
rule contains information collections
that have been cleared by OMB under
the provisions of 44 U.S.C. chapter 35.

No public comments were received.

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments and the private
sector.

This rule contains no Federal
mandates (under the regulatory
provisions of title Il of the UMRA) of
state, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Executive Order No. 12612

It has been determined under section
6(a) of Executive Order No. 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on states or their political
subdivisions, or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant impact on a substantial
number of small entities. New
provisions included in this rule will not
impact small entities to a greater extent
than large entities. Under the current
regulations, all producers are required
to complete an application and acreage
report. If the crop is damaged or
destroyed, insureds are required to give
notice of loss and provide the necessary
information to complete a claim for

indemnity. This regulation does not
alter those requirements. The amount of
work required of the insurance
companies delivering and servicing
these policies will not increase
significantly from the amount of work
currently required. This rule does not
have any greater or lesser impact on the
producer. Therefore, this action is
determined to be exempt from the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605), and no Regulatory
Flexibility Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order No. 12372

This program is not subject to the
provisions of Executive Order No.
12372, which require intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order No. 12778

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order No. 12778. The provisions of this
rule will not have a retroactive effect
prior to the effective date. The
provisions of this rule will preempt
state and local laws to the extent such
state and local laws are inconsistent
herewith. The administrative appeal
provisions published at 7 CFR parts 11
and 780 must be exhausted before
action for judicial review may be
brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicative regulations
and improve those that remain in force.

Background

On Friday, March 15, 1996, FCIC
published a proposed rule in the
Federal Register at 61 FR 10699-10703
to add to the Common Crop Insurance
Regulations (7 CFR part 457), a new
section, 7 CFR 457.107 (Florida Citrus
Fruit Crop Insurance Provisions). The
new provisions will replace and

supersede the current provisions for
insuring Florida citrus found at 7 CFR
401.143 and will be effective for the
1998 and succeeding crop years. Section
401.143 will also be amended to restrict
its effect to the 1997 and prior crop
years. By separate rule, §401.143 will be
removed and that section will be
reserved.

Following publication of the proposed
rule, the public was afforded 30 days to
submit written comments, data, and
opinions. A total of 32 comments were
received from the crop insurance
industry. The comments received and
FCIC’s response are as follows:

Comment: The crop insurance
industry expressed concern that the
proposed changes shown in the Federal
Register were to be effective for the
1997 crop year.

Response: FCIC originally intended
that the proposed rule be made final
prior to the contract change date and in
sufficient time to provide the industry
and insureds time to be made aware of
the changes and make adjustments as
needed. When the proposed rule was
not published until March 15, 1996, it
was no longer possible to publish a final
rule prior to the April 15, 1996, contract
change date. The relevant sections have
been amended to specify that the
changes will not be implemented until
the 1998 crop year.

Comment: One comment from the
crop insurance industry questioned why
optional units were allowed by both (or
either) legal description and non-
contiguous land for Florida citrus fruit,
whereas in other citrus policies,
optional units are offered by one or the
other or by non-contiguous land only.
They questioned whether regional
differences are significant enough to
preclude standardization.

Response: The unit structure in the
proposed rule was intended to be the
same as that contained in the current
policy. The current policy allows
optional units by legal description or by
non-contiguous acreage. The provision
has been amended to clarify the
apparent ambiguity created in the
proposed rule.

Comment: The crop insurance
industry stated that the proposed
varying levels of deductibles ranging
from 25 percent to 50 percent of damage
represents a substantial change from the
current 10 percent of damage deductible
and “will create an insurance product
that is substantially deficient in
providing desired protection for
growers.” They requested that the 10
percent deductible level be reinstated in
the final rule.

Response: FCIC does not have the
authority to offer a 10 percent
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deductible for any crop. Section
508(b)(6) and 508(c)(6) of the Federal
Crop Insurance Act, as amended, only
allows coverage up to 85 percent of the
individual yield, which requires more
than 15 percent damage before an
indemnity would be due. FCIC does not
currently offer 85 percent coverage for
any actual production history based
policy. Implementation of an 85 percent
coverage for Florida citrus fruit is being
considered for the 1998 crop year. If
approved, this coverage level will be
shown on the County Actuarial Table.
Therefore, no change has been made in
the provisions.

Comment: The crop insurance
industry expressed concern that the
only justification for changing the 10
percent deductible was to make the
provisions more compatible with the
Common Crop Insurance Policy. The
current program participation is high
with the implementation of crop
insurance reform and the loss ratio is
low, in short the program works. It
appears that change is only for change’s
sake.

Response: Although the timing of this
change coincides with the Florida Citrus
Fruit Crop Insurance Provisions being
brought under the Common Crop
Insurance Policy, the change is
mandated by the above stated limitation
contained in the Federal Crop Insurance
Act, as amended.

Comment: The crop insurance
industry expressed concern that the 10
percent deductible change would
undermine their attempts to encourage
“buy-up” sales. Producers buy CAT
because they believe that the current
program (limited and full coverage) is
overpriced.

Response: FCIC has no choice but to
increase the deductible to be in
compliance with the Federal Crop
Insurance Act, as amended. With the
new coverage levels, “‘buy up” coverage
should provide a level of coverage that
will meet the insured’s risk management
needs.

Comment: One comment from the
crop insurance industry criticized FCIC
for not taking into account the needs of
producers in making rules. While the
proposed changes may favorably impact
premium, the coverage will no longer be
reasonable.

Response: FCIC met with producers
and with the Florida Citrus Association,
who both provided input and
suggestions for the draft Florida Citrus
Fruit Crop Provisions. Although FCIC is
aware of the industry’s opposition to
replacing the 10 percent deductible with
a proportional deductible, the Federal
Crop Insurance Act, as amended, does
not allow a 10 percent deductible.

Comment: One comment from the
crop insurance industry suggested that a
large majority of producers take CAT
coverage because they feel the premium
for limited and additional coverage is
too high based on their assessment of
the risk. The program is working with
the current deductibles and does not
need to be changed.

Response: FCIC has no choice but to
change the current coverage levels.
Under the new program, a series of
different level deductibles will have
separate rates and will allow producers
to chose more appropriate levels of
coverage, which should result in
increased participation in limited and
buy-up insurance.

Comment: One comment from the
crop insurance industry was a request
that the language in section 3(a), ““You
may select only one percent of the
maximum dollar amount of
insurance * * *” be clarified. They
understand the language to mean that
only one level of coverage may be
selected for each type of citrus fruit
insured.

Response: FCIC has added language to
clarify the intent of section 3(a). If more
than one kind of citrus fruit is included
within a type and each citrus fruit has
a different maximum amount of
insurance, the insured must select the
same coverage level for each kind of
citrus fruit. For example, if an insured
chooses the 75 percent coverage level
for Naval Oranges, then the insured
must also choose the 75 percent
coverage level for Tangerines since both
are included as Type IV citrus fruit.

Comment: One comment from the
crop insurance industry suggests that
neither ineligibility nor a reduction of
benefits should be based on the age of
the citrus tree. They contend that trees
planted at a higher density can produce
a marketable crop in as little as three
years. They propose that eligibility be
based on production of 100 boxes per
acre on a unit basis.

Response: The proposed rule for
Florida Citrus Fruit Crop Insurance
Provisions authorized insuring trees that
have not reached the fifth growing
season after being set out either in the
Special Provisions or by written
agreement. Thus, if the 100 box
requirement proves reasonable after
review of the grove’s production
potential, coverage can be provided.
Therefore, no change will be made in
the provisions.

Comment: One comment from the
crop insurance industry maintained that
adding the proportional deductible to
limited and additional insurance would
serve to push producers to CAT.

Response: Currently more than 90
percent of the Florida citrus fruit
producers have opted for CAT coverage,
even with the availability of a 10
percent deductible. With a properly
rated proportional deductible, insureds
should find the limited and additional
levels of insurance to be more affordable
and a better risk management tool.

Comment: The crop insurance
industry recommended establishing a
contract change date earlier than March
15. Recommendations ranged from
December 31 to February 28.

Response: FCIC would be willing to
move the contract change date earlier if
sufficient price and yield data were
available to accurately estimate amounts
of insurance. Currently, the data
available is incomplete before February
and the Actuarial Division believes that
moving the date earlier than March 15
will not allow sufficient time to utilize
the most recent information. For
example, a major January freeze will
have a significant effect on citrus fruit
production and prices. Therefore, no
change will be made to the provisions.

Comment: The crop insurance
industry recommended that two
amounts of insurance be offered. One
amount would apply to trees 5 to 7
years and the other for trees more than
7 years. The five year limit could be
waived if after inspection it was
determined that the acreage could
produce 100 boxes per acre.

Response: The current actuarial basis
for insuring three age groups was based
on National Agricultural Statistics
Service (NASS) data and extensive
research. If further study indicates that
insuring based on two age groups would
be more equitable, this change can be
made in the actuarial table and need not
be specified in the policy. Therefore, no
change will be made to the provisions.

Comment: One comment from the
crop insurance industry recommended
that reclaimed land be made insurable.
Insurability would be based on an
inspection for both buy-up and CAT,
with no written agreement required.

Response: There is reclaimed land
that has been rated and, therefore, it is
insurable. Other reclaimed land has not
been rated and is not insurable except
by written agreement. The insurability
of reclaimed lands is provided in the
Special Provisions. The rating of
unrated reclaimed land is an
underwriting issue which will be
considered for possible future
implementation.

Comment: The crop insurance
industry recommended that Type Il
(Late Oranges) be covered as fresh fruit
if records demonstrate the crop has been
sold as fresh. Either designate Type Il as
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“fresh fruit” or add varieties to Type Il
such as 024 Late Orange Juice, and 025
Late Orange Fresh.

Response: FCIC agrees with the
concept of insuring certain late oranges
as fresh fruit. After studying the
recommendation it was determined that
these late oranges should be added to
Type VII, as Late Oranges “‘Fresh”.

Comment: The crop insurance
industry recommended that insurance
attach at fruit set so that there would be
no gap in coverage.

Response: FCIC does not have
sufficient underwriting information to
change the date insurance attaches at
this time. FCIC is currently researching
other methods for insuring Florida
citrus and one area of study is the date
insurance should attach.

Comment: One comment from the
crop insurance industry recommended
that FCIC cover excessive rain and
excessive wind damage that did not
occur in conjunction with a hurricane or
tornado. Fresh fruit blown from the tree
and fresh fruit that is scarred or
adulterated and cannot be marketed as
fresh fruit due to excessive rain or wind
would be adjusted on a fresh fruit basis.

Response: Insuring damage resulting
from excess wind or rain not associated
with a hurricane or tornado would
greatly increase risk and the associated
premium. This change could not be
made without a notice and comment
period. Therefore, no change will be
made to the provisions.

Comment: One comment from the
crop insurance industry stated that
some flexibility may be needed for
obtaining signatures and for mail time if
a transfer takes place shortly before the
acreage reporting date, but the transfer
form does not reach the company office
until after the acreage reporting date.

Response: If the transferor or the
transferee signs the properly completed
transfer form and gives the form to the
crop insurance agent on or before the
acreage reporting date, this requirement
will be met. Therefore, no change will
be made to the provisions.

Comment: One comment from the
crop insurance industry recommended
revising the language in section
10(b)(2)(ii), *“Citrus fruit will be
considered undamaged potential
production if it is: (i) Or could be
marketed as fresh fruit;” to “‘Citrus fruit
will be considered undamaged potential
production if it is: (i) Marketed or could
be marketed as fresh fruit;”.

Response: FCIC agrees and has
revised the provision accordingly.

Comment: One comment from the
crop insurance industry recommended
that section 10(c)(2)(ii) be amended to
delete pink and red grapefruit because

proposed changes make it a “‘juice only”
fruit.

Response: FCIC agrees with the
comment and has deleted the words
“pink and red grapefruit of Type I1I”
from section 10(c)(2)(ii).

Comment: One comment from the
crop insurance industry recommended
that pink and red grapefruit of citrus
Type Ill needs to be omitted from the
fruit that are considered a total loss as
a result of hail damage in section 10(h).

Response: FCIC agrees with the
comment and has deleted the words
“pink and red grapefruit of citrus Type
11" from section 10(h).

Comment: One comment from the
crop insurance industry recommended
that the crop provisions be expanded to
allow insureds to insure one crop of
grapefruit as fresh fruit and a separate
crop as juice.

Response: FCIC agrees to implement
the recommendation and has removed
the language in section 6 which
required producers to insure all their
grapefruit under a single type. Acreage
of fresh and processing grapefruit will
be identified separately on the acreage
report.

Comment: The crop insurance
industry recommended that the levels of
juice content for types I, 1l, and 11l used
to determine damage whenever a
producer’s records are deemed
unacceptable be amended as follows:

Type 1—52 pounds of juice per box
Type 11—54 pounds of juice per box
Type 111—45 pounds of juice per box

These recommendations are based on
improvements in processing
technologies and processing equipment
implemented during the past few years
and documented weighted averages for
the last three seasons.

Response: FCIC agrees and has made
the changes in section 10.

Comment: One comment from the
crop insurance industry recommended
that the written agreement language be
more flexible and allow continuous
coverage from year to year if no
substantive changes occur.

Response: Written agreements are
intended to provide a deviation from the
terms of the policy or to extend
coverage. If it is appropriate to continue
the practice, the policy or Special
Provisions should be amended to
include the change or new coverage.
Therefore, no change will be made to
the provisions.

In addition to the changes described
above, and minor reformatting and word
changes for clarity, FCIC has made the
following changes:

1. Section 1—Added the definition of
““amount of insurance (acre)” “FSA”

and changed the definition of ““citrus
fruit type” to add Late Oranges Fresh to
Type VII, and changed the definition of
“‘good farming practices,” ‘“‘non-
contiguous,” and “‘written agreement,”
for clarification.

2. Section 6—Removed language that
provided that we could exclude from
insurance, or limit the amount of
insurance on, any acreage that was not
insured the previous crop year. This
language was not deemed to be
necessary because because we currently
inspect new acreage or acreage added to
an existing unit.

3. Section 8(a)(1)—Clarified that if the
application is submitted less than 10
days before the date insurance attaches,
insurance will not attach until 10 days
after receipt of the application. This
provision is designed to prevent
producers from applying for insurance
only when they believe a loss is
probable.

4. Section (8)(b)—Clarify that no
premium will be due if the producer
relinquishes an insurable interest in any
insurable acreage of Florida citrus on or
before the acreage reporting date of any
crop year, unless a transfer of coverage
and right to an indemnity is completed
and the insurance provider is notified in
writing on or before the acreage
reporting date. The transferee must meet
the eligibility requirements contained in
this policy and the form must be
subsequently approved by the insurance
provider.

List of Subjects in 7 CFR Parts 401 and
457

Crop insurance, Florida citrus
endorsement, Florida citrus fruit.

Final Rule

Accordingly, for the reasons set forth
in the preamble, the Federal Crop
Insurance Corporation hereby amends 7
CFR parts 401 and 457 as follows:

PART 401—GENERAL CROP
INSURANCE REGULATIONS—
REGULATIONS FOR THE 1988 AND
SUBSEQUENT CONTRACT YEARS

1. The authority citation for 7 CFR
part 401 continues to read as follows:

Authority: 7 U. S. C. 1506(1), 1506(p).

2. Section 401.143 introductory
paragraph is revised to read as follows:

8§401.143 Florida citrus endorsement.

The provisions of the Florida Citrus
Endorsement, for the 1990 through 1997
crop years are as follows:

* * * * *



69002 Federal Register / Vol. 61,

No. 252 / Tuesday, December 31, 1996 / Rules and Regulations

PART 457—COMMON CROP
INSURANCE REGULATIONS;
REGULATIONS FOR THE 1994 AND
SUBSEQUENT CONTRACT YEARS

3. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(l), 1506(p) .

4.7 CFR part 457 is amended by
adding a new §457.107 to read as
follows:

§457.107 Florida Citrus Fruit Crop
Insurance Provisions.

The Florida Citrus Fruit Crop
Insurance Provisions for the 1998 and
succeeding crop years are as follows:

Department of Agriculture

Federal Crop Insurance Corporation
Florida Citrus Fruit Crop Provisions

If a conflict exists among the Basic
Provisions (8§ 457.8), these Crop Provisions,
and the Special Provisions; the Special
Provisions will control these Crop Provisions
and the Basic Provisions; and these Crop
Provisions will control the Basic Provisions.

1. Definitions

Amount of insurance (acre)—The dollar
amount determined by multiplying the
Reference Maximum Dollar Amount shown
on the Actuarial Table for the citrus fruit
times the coverage level you elect, times your
share.

Box—A standard field box as prescribed in
the State of Florida Citrus Fruit Laws.

Citrus fruit type—Any of the following:

(1) Type I—Early and mid-season oranges;

(2) Type Il—Late oranges juice;

(3) Type lll—Grapefruit for which freeze
damage will be adjusted on a juice basis;

(4) Type IV—Navel Oranges, Tangelos and
Tangerines;

(5) Type V—Murcott Honey Oranges (also
known as Honey Tangerines) and Temple
Oranges;

(6) Type VI—Lemons and Limes; and

(7) Type VII—Grapefruit for which freeze
damage will be adjusted on a fresh fruit basis,
and late oranges fresh.

Days—Calendar days.

FSA—Farm Service Agency, an agency of
the United States Department of Agriculture
Or a successor agency.

Freeze—The formation of ice in the cells of
the fruit caused by low air temperatures.

Good farming practices—The cultural
practices generally in use in the county for
the crop to make normal progress toward
maturity and produce the expected yield for
the type and age of citrus fruit, and are those
recognized by the Cooperative State
Research, Education, and Extension Service
as compatible with agronomic and weather
conditions in the county.

Harvest—The severance of mature citrus
fruit from the tree by pulling, picking, or any
other means, or collecting the marketable
fruit from the ground.

Hurricane—A windstorm classified by the
U.S. Weather Service as a hurricane.

Interplanted—Acreage on which two or
more crops are planted in any form of
alternating or mixed pattern.

Non-contiguous land—Any two or more
tracts of land whose boundaries do not touch
at any point, except that land separated only
by a public or private right-of-way, waterway,
or an irrigation canal, will be considered as
contiguous.

Potential production—Citrus fruit that
would have been produced had damage not
occurred, including citrus fruit that:

(1) Was harvested before damage occurred;

(2) Remained on the tree after damage
occurred; and

(3) Was lost from either an insured or
uninsured cause;

But not including citrus fruit that:

(1) Was lost before insurance attached for
any crop year;

(2) Was lost by normal dropping; or

(3) Any tangerines that normally would not
meet the 210 pack size (2 and 4/16 inch
minimum diameter) under United States
Standards by the end of the insurance period
for tangerines.

Written agreement—A written document
that alters designated terms of this policy in
accordance with section 11.

2. Unit Division

(a) A unit as defined in section 1
(Definitions) of the Basic Provisions (§ 457.8),
(basic unit) will be divided into basic units
by each citrus fruit type shown in section 1
of these crop provisions or designated in the
Special Provisions.

(b) Unless limited by the Special
Provisions, these basic units may be divided
into optional units if, for each optional unit
you meet all the conditions of this section or
if a written agreement to such division exists.

(c) Basic units may not be divided into
optional units on any basis other than as
described in this section.

(d) If you do not comply fully with these
provisions, we will combine all optional
units that are not in compliance with these
provisions into the basic unit from which
they were formed. We will combine the
optional units at any time we discover that
you have failed to comply with these
provisions. If failure to comply with these
provisions is determined to be inadvertent,
and the optional units are combined into a
basic unit, that portion of the additional
premium paid for the optional units that
have been combined will be refunded to you
for the units combined.

(e) All optional units you selected for the
crop year must be identified on the acreage
report for that crop year.

(f) Each optional unit must meet one of the
following criteria, as applicable:

(1) Optional Units by Section, Section
Equivalent, or Farm Service Agency (FSA)
Farm Serial Number: Optional units may be
established if each optional unit is located in
a separate legally identified section. In the
absence of sections, we may consider parcels
of land legally identified by other methods of
measure including, but not limited to
Spanish grants, railroad surveys, leagues,
labors, or Virginia Military Lands, as the
equivalent of sections for unit purposes. In
areas that have not been surveyed using the
systems identified above, or another system

approved by us, or in areas where such
systems exist but boundaries are not readily
discernable, each optional unit must be
located in a separate farm identified by a
single FSA Farm Serial Number; or

(2) Optional Units on Acreage Located on
Non-Contiguous Land: Optional units may be
established if each optional unit is located on
non-contiguous land.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

In addition to the requirements of section
3 (Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities) of
the Basic Provisions (§ 457.8):

(a) You may select only one coverage level
for each Florida citrus fruit type shown in
section 1 of these crop provisions or
designated in the Special Provisions, that you
elect to insure. If different amounts of
insurance are available for citrus fruit within
a type, you must select the same coverage
level for each citrus fruit. For example, if you
choose the 75 percent coverage level for a
specific citrus fruit within a type, you must
also choose the 75 percent coverage level for
all other citrus fruit within that type.

(b) In lieu of the production reporting date
contained in section 3 (Insurance Guarantees,
Coverage Levels, and Prices for Determining
Indemnities) of the Basic Provisions (§ 457.8),
potential production for each unit will be
determined during loss adjustment.

(c) By the sales closing date contained in
the Special Provisions, for the first year of
insurance for acreage interplanted with
another citrus fruit crop, and anytime the
planting pattern of such acreage is changed,
you must report the following:

(1) The age of the interplanted trees and
type if applicable;

(2) The planting pattern; and

(3) Any other information we request in
order to establish your amount of insurance.

(d) We will reduce acreage or the amount
of insurance or both, as necessary, based on
our estimate of the effect of the interplanted
citrus fruit trees on the insured citrus fruit
crop. If you fail to notify us of any
circumstance that may reduce the acreage or
amount of insurance, we will reduce the
acreage or amount of insurance or both as
necessary any time we become aware of the
circumstance.

4. Contract Changes

In accordance with section 4 (Contract
Changes) of the Basic Provisions (§ 457.8),
the contract change date is March 15
preceding the cancellation date.

5. Cancellation and Termination Dates

In accordance with section 2 (Life of
Policy, Cancellation, and Termination) of the
Basic Provisions (§ 457.8), the cancellation
date is April 30 preceding the crop year. The
termination date is April 30 of the crop year.

6. Insured Crop

(a) In accordance with section 8 (Insured
Crop) of the Basic Provisions (§ 457.8), the
crop insured will be all acreage of each citrus
fruit type that you elect to insure, in which
you have a share, that is grown in the county
shown on the application, and for which a
premium rate is quoted in the actuarial table.
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(b) In addition to the citrus fruit not
insurable in section 8 (Insured Crop) of the
Basic Provisions (§457.8), we do not insure
any citrus fruit:

(1) That cannot be expected to mature each
crop year within the normal maturity period
for the type;

(2) Produced by trees that have not reached
the fifth growing season after being set out,
unless otherwise provided in the Special
Provisions or by a written agreement to
insure such citrus fruit;

(3) Of “Meyer Lemons’ and oranges
commonly known as ““Sour Oranges’ or
“Clementines’’; or

(4) Of the Robinson tangerine variety, for
any crop year in which you have elected to
exclude such tangerines from insurance.
(You must elect this exclusion prior to the
crop year for which the exclusion is to be
effective, except that for the first crop year
you must elect this exclusion by the later of
April 30 or the time you submit the
application for insurance.)

(c) Upon our approval, prior to the date
insurance attaches, you may elect to insure
or exclude from insurance any insurable
acreage that has a potential production of less
than 100 boxes per acre. If you:

(1) Elect to insure such acreage, we will
consider the potential production to be 100
boxes per acre when determining the amount
of loss; or

(2) Elect to exclude such acreage, we will
disregard the acreage for all purposes related
to this contract.

(d) In addition to the provisions in Section
6(f) (Report of Acreage) of the Basic
Provisions (§ 457.8), if you fail to notify us
of your election to insure or exclude acreage,
and the potential production from such
acreage is 100 or more boxes per acre, we
will determine the percent of damage on all
of the insurable acreage for the unit, but will
not allow the percent of damage for the unit
to be increased by including such acreage.

7. Insurable Acreage

In lieu of the provisions in section 9
(Insurable Acreage) of the Basic Provisions
(8 457.8), that prohibit insurance attaching to
a crop planted with another crop, citrus fruit
interplanted with another citrus fruit crop is
insurable unless we inspect the acreage and
determine that it does not meet the
requirements contained in your policy.

8. Insurance Period

(a) In accordance with the provisions of
section 11 (Insurance Period) of the Basic
Provisions (§ 457.8):

(1) Coverage begins on May 1 of each crop
year, except that for the year of application
if your application is received by us after
April 21, but prior to May 1, insurance will
attach on the 10th day after your properly
completed application, acreage, and
production reports are received in our local
office, unless we inspect the acreage during
the 10 day period and determine that it does
not meet the requirements for insurability
contained in your policy. You must provide
any information that we require for the crop
to determine the condition of the grove to be
insured.

(2) The calendar date for the end of the
insurance period for each crop year is:

(i) January 31 for tangerines and navel
oranges;

(ii) April 30 for lemons, limes, tangelos,
early and mid-season oranges; and

(iii) June 30 for late oranges, grapefruit,
Temple, and Murcott Honey Oranges.

(b) In addition to the provisions of section
11 (Insurance Period) of the Basic Provisions
(8457.8):

(1) If you acquire an insurable share in any
insurable acreage after coverage begins, but
on or before the acreage reporting date of any
crop year, and if after inspection we consider
the acreage acceptable, then insurance will
be considered to have attached to such
acreage on the calendar date for the
beginning of the insurance period.

(2) If you relinquish your insurable share
on any insurable acreage of citrus fruit on or
before the acreage reporting date of any crop
year, insurance will not be considered to
have attached to, no premium will be due
and no indemnity paid for, such acreage for
that crop year unless:

(i) A transfer of coverage and right to an
indemnity, or a similar form approved by us,
is completed by all affected parties;

(ii) We are notified by you or the transferee
in writing of such transfer on or before the
acreage reporting date; and

(iii) The transferee is eligible for crop
insurance.

9. Causes of Loss

(a) In accordance with the provisions of
section 12 (Causes of Loss) of the Basic
Provisions (§ 457.8), insurance is provided
only against the following causes of loss that
occur within the insurance period:

(1) Fire, unless weeds and other forms of
undergrowth have not been controlled or
pruning debris has not been removed from
the grove;

(2) Freeze;

(3) Hail;

(4) Hurricane; or

(5) Tornado.

(b) In addition to the causes of loss
excluded in section 12 (Causes of Loss) of the
Basic Provisions (8 457.8), we will not insure
against damage or loss of production due to:

(1) Any damage to the blossoms or trees;
or

(2) Inability to market the citrus fruit for
any reason other than actual physical damage
from an insurable cause specified in this
section. For example, we will not pay you an
indemnity if you are unable to market due to
quarantine, boycott, or refusal of any person
to accept production.

10. Settlement of Claim

(a) We will determine your loss on a unit
basis. In the event you are unable to provide
separate acceptable production records:

(1) For any optional units, we will combine
all optional units for which such production
records were not provided; or

(2) For any basic units, we will allocate any
commingled production to such units in
proportion to our liability on the harvested
acreage for the units.

(b) In the event of loss or damage covered
by this policy, we will settle your claim by:

(1) Calculating the amount of insurance for
the unit by multiplying the number of acres
by the respective dollar amount of insurance

per acre for the citrus fruit and multiplying
that result by your share;

(2) Calculating the average percent of
damage to the respective citrus fruit, rounded
to the nearest tenth of a percent (0.1%). The
percent of damage will be the ratio of the
number of boxes of citrus fruit considered
damaged from an insured cause divided by
the undamaged potential production. Citrus
fruit will be considered undamaged potential
production if it is:

(i) Marketed or could be marketed as fresh
fruit;

(ii) Harvested prior to inspection by us; or

(iii) Harvested within 7 days after a freeze;

(3) Subtracting the coverage level
percentage from 100 percent;

(i) Subtracting this result from the result of
section (10)(b)(2); and

(ii) If the result section (10)(b)(3)(i) is
positive, dividing this result by the coverage
level percentage;

(4) Multiplying the result of section
(20)(b)(3)(ii) by the amount of insurance for
the unit for the respective citrus fruit.

(For example, if the average percent of
damage is 70 percent and the coverage level
is 75 percent (the deductible is 25 percent),
the amount payable is 60 percent times the
amount of insurance (70% damage - 25 %
level deductible)=45% (45% + 75%) 60%
adjusted damage times the amount of
insurance); and

(5) Totaling all such results of section
(10)(b)(4) to determine the amount payable
for the unit.

(c) Citrus fruit of Types 1V, V, and VII that
are seriously damaged by freeze, as
determined by a fresh-fruit cut of a
representative sample of fruit in the unit in
accordance with the applicable provisions of
the State of Florida Citrus Fruit laws, and
that are not or could not be marketed as fresh
fruit, will be considered damaged to the
following extent:

(1) If less than 16 percent of the fruit in a
sample shows serious freeze damage, the
fruit will be considered undamaged; or

(2) If 16 percent or more of the fruitin a
sample shows serious freeze damage, the
fruit will be considered 50 percent damaged,
except that:

(i) For tangerines of Type 1V, damage in
excess of 50 percent will be the actual
percent of damaged fruit; and

(i) Citrus of Types IV (except tangerines),
V, and VII, if it is determined that the juice
loss in the fruit exceeds 50 percent, such
percent will be considered the percent of
damage.

(d) Notwithstanding the provisions of
section 10(c) of these crop provisions as to
citrus fruit of Types IV, V, and VII, in any
unit that is mechanically separated using the
specific-gravity (floatation) method into
undamaged and freeze-damaged fruit, the
amount of damage will be the actual percent
of freeze-damaged fruit not to exceed 50
percent and will not be affected by
subsequent fresh-fruit marketing. However,
the 50 percent limitation on mechanically-
separated, freeze-damaged fruit will not
apply to tangerines of citrus fruit Type IV.

(e) Any citrus fruit of Types I, I, Ill, and
VI damaged by freeze, but that can be
processed into products for human
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consumption, will be considered as
marketable for juice. The percent of damage
will be determined by relating the juice
content of the damaged fruit to:

(1) The average juice content of the fruit
produced on the unit for the three previous
crop years based on your records, if they are
acceptable to us; or

(2) The following juice content, if
acceptable records are not furnished:

(i) Type 1—52 pounds of juice per box
(if) Type 11—54 pounds of juice per box
(iii) Type 111—45 pounds of juice per box
(iv) Type VI—43 pounds of juice per box

(f) Any citrus fruit on the ground that is not
collected and marketed will be considered as
100 percent damaged if the damage was due
to an insured cause.

(9) Any citrus fruit that is unmarketable
either as fresh fruit or as juice because it is
immature, unwholesome, decomposed,
adulterated, or otherwise unfit for human
consumption due to an insured cause will be
considered as 100 percent damaged.

(h) Citrus fruit of Types IV, V, and VII that
are unmarketable as fresh fruit due to serious
damage from hail as defined in the applicable
United States Standards for Grades of Florida
fruit will be considered totally lost.

11. Written Agreements

Designated terms of this policy may be
altered by written agreement in accordance
with the following:

(a) You must apply to us in writing for
each written agreement no later than the
sales closing date, except as provided in
section 11(e);

(b) The application for a written agreement
must contain all variable terms of the
contract between you and us that will be in
effect if the written agreement is not
approved;

(c) If approved by us, the written
agreement will include all variable terms of
the contract, including, but not limited to,
crop type and variety, the guarantee,
premium rate, and price election;

(d) Each written agreement will be valid for
one year (if the written agreement is not
specifically renewed the following year,
insurance coverage for subsequent crop years
will be in accordance with the printed
policy); and

(e) An application for a written agreement
submitted after the sales closing date may be
approved if, after a physical inspection of the
acreage, it is determined that no loss has
occurred and the crop is insurable in
accordance with the policy and written
agreement provisions.

Signed in Washington, DC, on December
20, 1996.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 96-33068 Filed 12-30-96; 8:45 am]
BILLING CODE 3410-FA-P

Federal Crop Insurance Corporation
7 CFR Part 404
Commodity Credit Corporation

7 CFR Part 1437
RIN 0560-AE85

Implementation of the Noninsured
Crop Disaster Assistance Program
Provisions of the Federal Agriculture
Improvement and Reform Act of 1996

AGENCIES: Commodity Credit
Corporation, Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: This final rule moves the
noninsured crop disaster assistance
program (NAP) provisions currently in 7
CFR part 404 to 7 CFR part 1437, and
implements the amendments to NAP
made in Title | of the Federal
Agriculture Improvement and Reform
Act of 1996 (the 1996 Act). The 1996
Act changes the administration of the
program from the Federal Crop
Insurance Corporation (FCIC) to the
Secretary through the Commodity Credit
Corporation. The NAP program will
continue to be operated through the
Farm Service Agency (FSA). Other
amendments include the addition of
seed crops and aquaculture (including
ornamental fish) as crops eligible for
benefits under this part, and relaxes the
acreage and production reporting
requirements.

EFFECTIVE DATE: December 31, 1996.
FOR FURTHER INFORMATION CONTACT:
Leona Dittus, Director, Emergency and
Noninsured Assistance Program
Division, FSA, USDA, AG Box 0526, P.
0. Box 2415, Washington, D.C. 20013
2415. Telephone (202) 720-3168.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule is issued in
conformance with Executive Order
12866 and has been determined to be
significant and has been reviewed by
the Office of Management and Budget.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule because neither
FSA nor the CCC is required by 5 U.S.C.
553 or any other provision of law to
publish a notice of proposed rulemaking
with respect to the subject matter of this
rule.

Environmental Evaluation

It has been determined by an
environmental evaluation that this

action will have no significant impact
on the quality of the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
needed.

Executive Order 12778

The final rule has been reviewed in
accordance with Executive Order 12778.
The provisions of this final rule preempt
State laws to the extent such laws are
inconsistent with the provisions of this
rule. The provisions of this rule are not
retroactive. Before any judicial action
may be brought concerning the
provisions of this rule, the
administrative remedies must be
exhausted.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Unfunded Mandates

The provisions of the Unfunded
Mandates Reform Act of 1995 are not
applicable to this rule because neither
FSA nor CCC is required by 5 U.S.C. 553
or any other provision of the law to
publish a notice of proposed rulemaking
with respect to the subject matter of this
rule.

Small Business Regulatory Enforcement
Fairness Act of 1996

The Agency gave notice of the
proposed rule and accepted comments
from the public prior to the publication
of the final rule. After the publication of
the final rule, Congress passed both the
1996 Act and the Small Business
Regulatory Enforcement Fairness Act of
1996. Due to fact that this rule makes
slight changes to a rule that was already
final when Congress passed these two
Acts, it has been determined in
accordance with section 808 of the
Small Business Regulatory Enforcement
Fairness Act of 1996, that it is
impracticable, unnecessary and contrary
to the public interest to require this rule
to conform to the requirements of
section 801 of that Act. Accordingly,
this rule is effective upon publication in
the Federal Register.

Paperwork Reduction Act

The amendments to 7 CFR 1437 set
forth in this final rule involve a change
in the existing information collection
requirements. In accordance with the
Paperwork Reduction Act of 1995, CCC
received approval from OMB for the
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collection of information in this rule
that is not related to acreage reports.
That collection was cleared as a revision
to OMB docket humber 0563-0016 at
the time this rule was proposed. No
comments were received regarding
information collections contained in
OMB docket 0563-0016.

Upon analysis of the current
clearances of information collections
associated with the Noninsured Crop
Disaster Assistance Program (NAP), CCC
found that information collection of
acreage reports for this program are not
currently approved by OMB. The agency
has submitted an emergency
information collection request (ICR) to
OMB for the approval of these reports as
necessary for the proper functioning of
the program.

A copy of this emergency ICR, with
applicable supporting documentation,
may be obtained from Sean O’Neill,
FSA, ENAPD, NAB, room 6701-S, STOP
0526, P.O. Box 2415, Washington, DC
20013-2415. Comments and questions
about the ICR listed below should be
directed to the Office of Information and
Regulatory Affairs, Attn. OMB Desk
Officer for Agriculture, Office of
Management and Budget, Room 10202,
Washington, DC 20503 ((202) 395—
7340).

Title: Annual Certification
Requirements, Assignment of Payments,
and Power of Attorney (7 CFR Parts 12,
718, 1437, and 720).

OMB Control Number: 0560-0004.

Description: To be eligible for NAP
benefits, producers must report all
acreage in the county of the eligible crop
(for each planting in the event of
multiple planting) in which the
producer has a share. Because NAP
assistance is calculated on a unit basis,
similar to catastrophic risk protection, it
is necessary that producers report all
acreage of the crop in which they have
an interest in the county, not just the
acreage which suffered a loss. The 1996
Act mandates the use of a producer’s
actual production history over a four to
ten year period, necessitating precise
records. The FSA-578 acreage report
form is used under the NAP to collect
data used to determine a producer’s
production of a crop and loss of
production (on a yield basis) in the
event a disaster occurs. The acreage
report is also used in determining the
estimated NAP area loss for a crop. If
the annual planted acreage were not
known the task of determining area,
crop, crop production, and producer
eligibility for the NAP could be difficult.

Executive Order 12612

It has been determined that this rule
does not have sufficient federalism

implications to warrant the preparation
of a Federalism Assessment. The
provisions contained in this rule will
not have a substantial direct effect on
States or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of government.

Federal Assistance Programs

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Background

Title | of the Federal Agriculture
Improvement and Reform Act of 1996
(the 1996 Act) enacted on April 4, 1996,
changes the administration of the
noninsured crop disaster assistance
program (NAP) from Federal Crop
Insurance (FCIC) to the Secretary of
Agriculture through the Commodity
Credit Corporation. NAP will continue
to be operated through the Farm Service
Agency. Because the program will now
be administered by the Commodity
Credit Corporation (CCC), the NAP
regulations will be moved from 7 CFR
part 404 to 7 CFR part 1437. Upon
publication of this rule, the current
provision for NAP will be removed from
part 404 and that part will be reserved.

The regulation reflects a change in
references from FCIC and FCIC Manager
to CCC and Executive Vice President,
CCC, or a designee. Other major changes
include:

(1) Section 1437.11 is amended to
include seed crops and aquacultural
species (including ornamental fish) as
crops eligible for benefits under this
part.

(2) Section 1437.17 is amended to
provide that producers are required to
report production for acreage previously
reported to CCC as being planted by the
immediately subsequent crop year
acreage reporting date for the crop.

List of Subjects in 7 CFR Parts 404 and
1437

Agricultural commodities, Disaster
assistance, reporting and recordkeeping
requirements.

For reasons set out in the Preamble
and under the authority of 5 U.S.C. 553,
7 CFR Chapters IV and X1V are amended
as set forth below:

CHAPTER XIV—[AMENDED]

1. Chapter X1V is amended by adding
part 1437 to read as follows:

Part 1437—NONINSURED CROP
DISASTER ASSISTANCE PROGRAM
REGULATIONS FOR THE 1996 AND
SUCCEEDING CROP YEARS

Sec.

1437.1
1437.2
1437.3
1437.4
1437.5
1437.6
1437.7

Applicability.

Administration.

Definitions.

Eligibility.

Assistance

Area.

Yield Determinations.

1437.8 Acreage and Production Reports.

1437.9 Loss Requirements.

1437.10 Application for Payment and
Notice of Loss.

1437.11 Payments for Reduced Yield and
Prevented Planting.

1437.12 Multiple Benefits.

1437.13 Payment and income limitations.

1437.14 Violations of Highly Erodible Land
and Wetland Conservation Provisions

1437.15 Violations Regarding Controlled
Substances.

1437.16 Misrepresentation and scheme or
device.

1437.17 Refunds to the Corporation.

1437.18 Offsets and assignments.

1437.19 Cumulative Liability.

1437.20 Appeals.

1437.21 Estates, trusts, and minors.

1437.22 Death, incompetence, or
disappearance.

1437.23 OMB control numbers.

Authority: 15 U.S.C. 714b and 714c; and 7
U.S.C. 7333

§1437.1 Applicability.

For the 1996 and susbsequent crop
years, NAP is intended to provide
eligible producers of eligible crops with
protection comparable to the
catastrophic risk protection plan of crop
insurance. NAP is also designed to help
reduce production risks faced by
producers of crops for which Federal
crop insurance under the Federal Crop
Insurance Act, as amended, is not
available. NAP will reduce financial
losses that occur when natural disasters
cause a catastrophic loss of production
or prevented planting of an eligible
crop. Payment eligibility is based on an
expected yield for the area and the
producer’s approved yield based on
actual production history, or a
transitional yield if sufficient
production records are not available.
Production for both the applicable area
expected yield and the individual
producer approved yield for the unit
must fall below specified percentages in
order to be eligible for payments under
this part.

The provisions contained in this part
are applicable to each eligible producer
and each eligible crop for which
catastrophic coverage is not otherwise
available.
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§1437.2 Administration.

(a) NAP is administered under the
general supervision of the Executive
Vice-President, CCC (Administrator,
Farm Service Agency), and shall be
carried out by State and county FSA
committees (State and county
committees).

(b) State and county committees, and
representatives and their employees, do
not have authority to modify or waive
any of the provisions of the regulations
of this part.

(c) The State committee shall take any
action required by these regulations that
the county committee has not taken.
The State committee shall also:

(1) Correct, or require a county
committee to correct any action taken by
such county committee that is not in
accordance with the regulations of this
part; or

(2) Require a county committee to
withhold taking any action that is not in
accordance with this part.

(d) No provision or delegation to a
State or county committee shall
preclude the Executive Vice President,
CCC, or a designee, from determining
any question arising under the program
or from reversing or modifying any
determination made by a State or county
committee.

(e) The Deputy Administrator may
authorize State and county committees
to waive or modify deadlines, except
statutory deadlines, and other program
requirements in cases where lateness or
failure to meet such other requirements
does not adversely affect operation of
the program.

(f) The State committee will, in
accordance with this part, recommend
the geographical size and shape of the
area where a natural disaster has
occurred, and whether the area
eligibility requirement has been
satisfied. The recommendation of
eligibility must be approved by the
Executive Vice President, CCC, or a
designee.

(9) The Executive Vice President,
CCC, or a designee, will determine all
yields and prices under this part.

§1437.3 Definitions.

The definitions set forth in this
section shall be applicable for all
purposes of administering the
noninsured crop disaster assistance
program. The terms defined in part 718
of this title and 1400 of this chapter
shall also be applicable, except where
those definitions conflict with the
definitions set forth in this section.

Act means the Federal Agriculture
Improvement and Reform Act of 1996,
Public Law 104-127 (7 U.S.C. 7201 et

seq).

Actual production history means the
history determined in accordance with
part 400, subpart G, of this title, except
that when referring to NAP the terms of
subpart G will mean as follows:

Insurance terms NAP terms

Agent .....cocovveieniennne. Local office rep-
resentative.

Claim ....cccoovviiiiinne Application for pay-
ment.

Claim for indemnity ... | Application for pay-
ment.

Indemnity payment ....
Insurable acreage
Insurable cause
Insurable crop

Insurance company ...
Insurance purposes ...
Insured
Insured producer

NAP payment.
Eligible acreage.
Natural disaster.
Eligible crop.
Provider.

NAP purposes.
Eligible producer.
Eligible producer.

Uninsurable acreage

Uninsurable produc-
tion.

Uninsured cause of
loss.

Uninsured production

Ineligible acreage.
Ineligible production.

Assigned production
appraisal
Ineligible production

Approved yield means an actual
production history yield calculated and
approved by CCC, used to determine
any NAP payment in accordance with
part 400, subpart G, of this title.

Aquacultural species means any
species of aquatic organism grown as
food for human consumption, or fish
raised as feed for fish that are consumed
by humans, or ornamental fish
propagated and reared in an aquatic
medium by a commercial operator on
private property in water in a controlled
environment.

Area means the geographic region
recommended by the State FSA
committee, and approved by CCC in
accordance with §1437.6, where a
natural disaster has occurred which may
qualify producers in the area for NAP
payments.

Assigned yield means a yield assigned
for a crop year in the base period, in
accordance with part 400, subpart G, of
this title, if the producer does not file an
acceptable production report by the
production reporting date.

Average market price means the price,
or dollar equivalent on an appropriate
basis; for example, pound, bushel, ton,
for an eligible crop established by CCC
for determining NAP payments. Such
price will be on a harvested basis
without the inclusion of transportation,
storage, processing, packing, marketing
or other post-harvest expenses and will
be based, in part, on historical data.

Catastrophic coverage means a
catastrophic risk protection plan of
insurance offered by FCIC in accordance
with part 402 of this title.

CCC means the Commodity Credit
Corporation, a wholly owned
Government corporation within the
United States Department of
Agriculture.

County expected yield means the
eligible crop yield established by the
State FSA committee and approved by
CCC for the county. Such yield
information may be obtained from
National Agricultural Statistics Service,
Cooperative States Research, Education,
and Extension Service, credible
nongovernmental studies, yields in
similar areas, and similar reference
material. For planted annual crops, such
yield will be based on the acreage
planted for harvest.

Crop year means the period of time
within which the crop is normally
grown and designated by the calendar
year in which the crop is normally
harvested in the area. For crops
harvested over two calendar years, the
crop year will be the calendar year in
which the majority of the crop would
have been harvested. For crops grown
over more than two calendar years, each
year in the growing period will be
considered as a separate crop year
designated by the calendar year in
which the crop sustained a loss. For
crops for which catastrophic coverage is
available, the crop year will be as
defined by such coverage.

Eligible crop means an agricultural
commodity for which catastrophic
coverage is not available and which is
commercially produced for food or fiber
as specified in this part. Eligible crop
shall also include floricultural,
ornamental nursery, and Christmas tree
crops, turfgrass sod, seed crops,
aquaculture (including ornamental fish),
and industrial crops. In the case of a
crop that historically has multiple
plantings in the same crop year that are
planted or are prevented from being
planted, each planting may be
considered a different crop for
determining payments under this part.
In the case of a crop that has different
varieties or types, each variety or type
may be considered a separate crop for
determining payments under this part, if
CCC determines there is a significant
difference in price or yield between the
varieties or types.

Expected area yield means the eligible
crop yield established and approved by
CCC for the geographic area.

Forage means land covered with grass
or other vegetation, produced under
such range management practices as are
necessary to sustain sufficient quality
and quantity of grass or vegetation each
year to be suitable for grazing or
mechanical harvest to feed livestock in
a commercial operation. NAP benefits
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for forage produced on any Federal or
state owned lands are available only for
seeded forage.

Good farming practices means the
cultural practices generally used in the
area for the crop to make normal
progress toward maturity and produce
at least the individual unit approved
yield. The practices are normally those
recognized by Cooperative State
Research, Education, and Extension
Service as compatible with agronomic
and weather conditions in the area.

Harvested means a single harvest crop
is considered harvested when the
producer has, by hand or mechanically,
removed the crop from the field. Crops
with multiple harvests in one year or
harvested over multiple years are
considered harvested when the
producer has, by hand or mechanically,
removed at least one mature crop from
the field. The crop is considered
harvested once it is removed from the
field and placed in a truck or other
conveyance, except:

(1) Hay is considered harvested when
in the bale, whether removed from the
field or not; and

(2) Grazing is not considered
harvesting for the purpose of
determining a payment rate factor.

Livestock means any farm or other
animal excluding aquacultural species
and, including but not limited to
domestic avian, ruminant, equine, and
swine species grown or maintained for
any purpose.

Local office means the FSA office or
other USDA office designated by CCC.

Native forage means grass or other
vegetation occurring naturally without
seeding.

Natural disaster means damaging
weather, including but not limited to
drought, hail, excessive moisture,
freeze, tornado, hurricane, excessive
wind, or any combination thereof; or
adverse natural occurrence such as
earthquake, flood, or volcanic eruption;
or related condition, including but not
limited to heat, insect infestation, or
disease, which occurs as a result of an
adverse natural occurrence or damaging
weather occurring prior to or during
harvest that directly causes, accelerates,
or exacerbates the destruction or
deterioration of an eligible crop, as
determined by the Secretary.

Ornamental fish means a decorative
fish produced in a commercial fishery
for sale.

Ornamental nursery crop means a
decorative plant grown in a container or
controlled environment for commercial
sale.

Prevented planting means the
inability to plant a crop with proper
equipment during the planting period

for the crop or commodity. A producer
must prove that the producer intended
to plant the eligible crop and that such
crop could not be planted due to natural
disaster reasonably related to the basis
for the area designation under § 1437.6,
as determined by the Executive Vice
President. The natural disaster that
caused the prevented planting must
have occurred after the final planting
date for the previous crop year and
before the final planting date for the
crop year in which a request for NAP
payment was made. For crops with
multiple plantings in a single crop year
and one crop has been harvested, the
natural disaster must occur, after the
harvest of the harvested crop and before
the end of the planting period for the
next planting of the crop.

Production report means a written
record showing the commodity’s annual
production and used to determine the
producer’s yield for NAP purposes. The
report contains yield history by unit, if
applicable, including planted acreage
for annual crops, eligible acreage for
perennial crops, and harvested and
FCIC or CCC appraised production for
the previous crop years. This report
must be supported by verifiable written
records, measurement of farm-stored
production, or by other records of
production approved by CCC.
Information contained in an application
for payment is considered a production
report for the unit for the crop year for
which the application was filed.

Qualifying gross revenues means:

(1) With respect to a person who
receives more than 50 percent of such
person’s gross income from farming,
ranching, and forestry operations, the
annual gross income for the taxable year
from such operations; and

(2) With respect to a person who
receives 50 percent or less of such
person’s gross income from farming,
ranching, and forestry operations, the
person’s total gross income for the
taxable year from all sources.

Reseeded or replanted crop means the
same crop planted on the same acreage
after the first planting of the crop has
failed.

Seed crop means a crop produced for
the purpose of, or intended for use as,
commercial propagation for sale.

Seeded forage means acreage which is
mechanically seeded with grasses or
other vegetation at regular intervals, at
least every 7 years, in accordance with
good farming practices.

Share means the producer’s
percentage of interest in the eligible
crop as an owner, operator, or tenant.
For the purpose of determining
eligibility for payments under this part,
the producer’s share will not exceed the

producer’s share at the earlier of the
time of loss or the beginning of harvest.
Acreage or interest attributed to a
spouse, child, or member of the same
household may be considered part of
the producer’s share unless such
individual is considered to be a separate
person under part 1400 of this chapter.

Type or Variety means a scientifically
recognized subspecies of a crop or
commodity having a particular
characteristic or set of characteristics.

Unit means, for NAP, all acreage of
the eligible crop in the county for the
crop year:

(1) In which the person has 100
percent crop share; or

(2) Which is owned by one person
and operated by another person on a
share basis.

Land rented for cash, a fixed
commodity payment, or any
consideration other than a share in the
crop on such land will be considered as
owned by the lessee. No unit other than
that stated herein will be permitted.

§1437.4 Eligibility.

(a) Eligible crops are any commercial
agricultural crop (excluding livestock
and their by-products), commodity, or
acreage of a commodity grown for food
or fiber for which catastrophic coverage
is not available under part 402 of this
title. Different types or varieties of a
crop or commodity may be treated as a
separate eligible crop, if CCC determines
there is a significant difference in price
or yield.

(b) NAP payments will be made
available for:

(1) Any commercial crop grown for
food,;

(2) Any commercial crop planted and
grown for livestock consumption,
including but not limited to grain and
forage crops;

(3) Any commercial crop grown for
fiber, excluding trees grown for wood,
paper, or pulp products;

(4) Any commercially produced
aquacultural species (including
ornamental fish);

(5) Floriculture crops;

(6) Ornamental nursery crops;

(7) Christmas tree crops;

(8) Turfgrass sod;

(9) Industrial crops;

(10) Seed Crops; and

(11) Any crop, for which crop
insurance under the Federal Crop
Insurance Act is available in the county,
that is affected by a natural disaster that
is not named as an insurable peril under
the producer’s crop insurance policy.

(c) NAP payments will not be
available for any acreage in any area for
any crop for which catastrophic
coverage is available, unless the loss
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was caused by a natural disaster that is
not covered by catastrophic coverage
and all other eligibility requirements
under this part are satisfied.

§1437.5 Assistance.

(a) Producers who are eligible to
receive NAP payments for crop years
1996 through 1998 will receive
assistance against loss in yield greater
than 50 percent of the producer’s
approved yield for the eligible crop
payable at 60 percent of the established
average market price for the crop.

(b) Producers who are eligible to
receive NAP payments after crop year
1998 will receive assistance against loss
in yield greater than 50 percent of the
producer’s approved yield for the
eligible crop payable at 55 percent of the
established average market price for the
crop.

(c) CCC wiill adjust the NAP payment
rate for crops that are produced with
significant and variable expenses that
are not incurred because the crop
acreage was prevented from being
planted or planted but not harvested.

(d) NAP payments will be determined
by unit based on all the acreage and
production of the crop and eligible
prevented from being planted acreage of
the crop.

(e) Each producer’s NAP payment will
be based on the producer’s share of the
eligible crop.

§1437.6 Area.

(a) For the purposes of this part,
acreage affected by a natural disaster, or
any adjustment thereto, will be included
in the area recommended by the state
FSA committee and submitted to CCC
for approval, regardless of whether the
commodity produced on the affected
acreage suffered a loss.

(b) Except for eligible areas identified
in paragraph (f) of this section, an
approved area shall include at least five
producers of crops on separate and
distinct farms for which the area has
been approved for NAP payments.
Notwithstanding this provision, CCC
may approve an area having fewer than
five producers if the Executive Vice
President, or a designee, determines that
such area will suffer significant
economic consequences as a result of
the disaster.

(c) An area may be designated as
follows:

(1) A county;

(2) Aggregated acreage that is at least
320,000 acres; or

(3) Aggregated acreage with not less
than $80 million average value for all
crops produced annually.

(d) If the aggregated acreage affected
by the natural disaster does not meet the

minimum requirement specified in
paragraph (c) (2) or (3) of this section,
the aggregated acreage will be expanded
by adding acres from around the
affected acreage, until the minimum
requirement is met.

(e) The area may not be defined in any
manner that intentionally includes or
excludes producers or crops.

(f) Notwithstanding the provisions of
paragraphs (a) and (c) of this section, for
areas outside the 50 states of the United
States, the area shall include 10 or more
producers of the crop except CCC may
approve an area outside the 50 United
States having fewer than 10 producers
of the crop for which the area is
requested if the Executive Vice
President determines that such area will
suffer significant economic
consequences as a result of the disaster.

§1437.7 Yield determinations.

(a) CCC will establish expected area
yields for eligible crops for each county
or area for which the NAP is available,
using available information, which may
include, but is not limited to, National
Agricultural Statistics Service data,
Cooperative State Research, Education,
and Extension Service records, Federal
Crop Insurance Corporation data,
credible nongovernment studies, yields
in similar areas, and reported approved
yield data. For planted annual crops,
such yields will be based on the acreage
planted for harvest.

(b) CCC may make county yield
adjustments taking into consideration
different yield variations due to
different farming practices in the county
such as: irrigated, nonirrigated, organic,
nonorganic, different types and varieties
of a crop and intended use.

(c) In establishing expected area
yields for eligible crops:

(1) If the approved area corresponds
to a single county, the expected area
yield will be the yield established by
CCC for that county, including any
adjustments permitted by this section;

(2) If the approved area encompasses
portions of counties or more than one
county, the expected area yield will be
the weighted average of the yields
established by CCC for those counties in
the area, including any adjustments
permitted by this section; and

(3) CCC may adjust expected area
yields if:

(i) The cultural practices, including
the age of the planting or plantings, are
different from those used to establish
the yield; or

(i) The expected area yield
established on a state or county level is
determined to be incorrect for the area.

(d) CCC wiill establish approved yields
for purposes of providing assistance

under this part. Approved yields for the
eligible crop will be based on the
producer’s actual production history in
accordance with the provisions of part
400, subpart G, of this title.

(e) The approved yield established for
the producer for the year in which the
NAP payments are offered will be equal
to the average of the consecutive crop
year yields, as established by CCC,
reported and certified by that producer
for that eligible crop.

(f) If a producer receives an assigned
yield for a year of natural disaster
because production records were not
submitted by the production reporting
deadline, the producer will be ineligible
to receive an assigned yield for the year
of the next natural disaster unless
adequate production records for the
eligible crop from all the interim crop
years are provided to the local office.
The producer shall receive a zero yield
for those years the producer is ineligible
to receive an assigned yield.

(g) CCC will select certain producers
on a random or targeted basis and
require those selected to provide records
acceptable to CCC to support the
information provided. Producers may
also be required to support the yield
certification at the time of loss
adjustment or on post-audit. Each
certification must be supported by
records acceptable to CCC. Failure to
produce records acceptable to CCC will
result in CCC establishing the yield in
accordance with actual production
history and may subject the producer to
criminal and civil false claims actions
under various Federal statutes as well as
refund of any amount received. In
addition, sanctions, as set out at
§1437.16, may be imposed for false
certification.

(h) Records acceptable to CCC may
include:

(1) commercial receipts, settlement
sheets, warehouse ledger sheets, or load
summaries if the eligible crop was sold
or otherwise disposed of through
commercial channels provided the
records are reliable or verifiable; and

(2) Such documentary evidence as is
necessary in order to verify the
information provided by the producer if
the eligible crop has been sold, fed to
livestock, or otherwise disposed of other
than through commercial channels such
as contemporaneous measurements,
truck scale tickets, and
contemporaneous diaries, provided the
records are reliable or verifiable.

(i) Any producer who has a contract
to receive a guaranteed payment for
production, as opposed to delivery, of
an eligible crop will have the
production adjusted upward by the
amount of the production corresponding
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to the amount of the contract payment
received.

(1)(2) Producers will not be eligible to
receive an assigned yield if the acreage
of the crop in a county for the crop year
has increased by more than 100 percent
over any year in the preceding seven
crop years, unless:

(i) The producer provides adequate
records of production costs, acres
planted, and yield for the crop year for
which NAP payments are being sought;
or

(ii) CCC determines that the records
provided under this paragraph are
inadequate. CCC may require proof that
the eligible crop could have been
marketed at a reasonable price had the
crop been harvested.

(2) The provisions of this section will
not apply if:

(i) The crop has been inspected prior
to the occurrence of a loss by a third
party acceptable to CCC; or

(i) The FSA county executive
director, with the concurrence of the
FSA state director, makes a
recommendation for an exemption from
the requirements and such
recommendation is approved by CCC.

§1437.8 Acreage and production reports.

(a) Producers must file one or more
acreage reports at the local office no
later than the date specified by CCC for
each crop the producer wants to insure
future eligibility for the NAP program.
The acreage report may be filed by the
farm operator. Any producer will be
bound by the acreage report filed by the
farm operator unless the producer files
a separate acreage report prior to the
acreage reporting date.

(b) Acreage reports required by
paragraph (a) must include all of the
following information:

(1) All acreage in the county of the
eligible crop (for each planting in the
event of multiple planting) in which the
producer has a share;

(2) The producer’s share at the time of
planting or the beginning of the crop
year;

(3) The FSA farm serial number;

(4) The crop, practice, and intended
use;

(5) All persons sharing in the crop
(including the identity of any person
having an interest in the crop as
producer) and the person’s employer
identification number or social security
number, if the person wishes to receive
any payment under the Act;

(6) The date the crop was planted; and

(7) Acreage prevented from being
planted.

(c) For each crop for which an acreage
report is filed in accordance with this
section, the producer must report the

production for that acreage by the
immediately subsequent crop year
acreage reporting date for the crop.

(d) A person’s failure to submit the
required information by the designated
acreage reporting dates may result in the
denial of payments under this part. If
there is a change of ownership,
operation, or share within the farming
operation after the acreage reporting
date, the local office must be notified
not later than 30 calendar days after the
change and proof of the change must be
provided to maintain eligibility for
payments under this part.

§1437.9 Loss requirements.

(a) To qualify for payment under this
part, the loss or prevented planting of
the eligible crop must be due to a
natural disaster.

(b) Assistance under this part will not
cover losses due to:

(1) The neglect or malfeasance of the
producer;

(2) The failure of the producer to
reseed or replant to the same crop in the
county where it is customary to reseed
or replant;

(3) The failure of the producer to
follow good farming practices for the
commodity and practice;

(4) Water contained or released by any
governmental, public, or private dam or
reservoir project, if an easement exists
on the acreage affected for the
containment or release of the water;

(5) Failure or breakdown of irrigation
equipment or facilities; or

(6) Except for tree crops and
perennials, inadequate irrigation
resources at the beginning of the crop
year.

(c) A producer of an eligible crop will
not receive payments under this part
unless the projected average or actual
yield for the crop, or an equivalent
measurement if yield information is not
available, in the area falls below 65
percent of the expected area yield. Once
this area, and all other, eligibility
requirements have been satisfied:

(1) A reduced yield payment will be
made to a producer if the total quantity
of the eligible crop that the producer is
able to harvest on the unit is less than
50 percent of the approved yield for the
crop due to natural disaster reasonably
related to the basis for the area
designation under § 1437.6, factored for
the share of the producer for the crop.
Production from the entire unit will be
used to determine whether the producer
qualifies for a payment under this part.
The quantity will not be reduced for any
quality consideration unless a zero
value is established; and

(2) A prevented planting payment
under this part will be made if the

producer is prevented from planting
more than 35 percent of the total eligible
acreage intended for planting to the
eligible crop. Producers must have
intended to plant the crop and prove
that they were prevented from planting
the crop due to natural disaster
reasonably related to the basis for the
area designation under § 1437.6, and the
producer may be required to prove that
such producer had the resources
available to plant, grow, and harvest the
crop, as applicable.

(d) NAP payments under this part for
prevented planting will not be available
for:

(1) Tree crops and other perennials,
unless the producer can prove resources
were available to plant, grow, and
harvest the crop, as applicable;

(2) Land that planting history or
conservation plans indicate would
remain fallow for crop rotation
purposes; or

(3) Land used for conservation
purposes or intended to be or
considered to have been left unplanted
under any program administered by
USDA, including the Conservation
Reserve Program and Wetland Reserve
Program.

§1437.10 Application for payment and
notice of loss.

(a) Any person with a share in the
eligible crop who would be entitled to
a payment under this part must provide
a notice of damage or loss within 15
calendar days after the occurrence of the
prevented planting (the end of the
planting period) or recognizable damage
to the crop. The notice must be filed at
the local office serving the area where
the producer’s unit is located. The farm
operator may provide the notice for all
producers with an interest in the crop.
All producers on a farm will be bound
by the operator’s filing or failure to file
the application for payment unless the
individual producers elect to timely file
their notice.

(b)(1) Applications for payments
under this part must be filed, on Form
FCI1-74, by the applicant with the local
office no later than the first acreage
reporting date for the crop in the crop
year immediately following the crop
year in which the loss occurred.

(2) If the producer chooses not to
harvest the crop, all eligible acres and
crop units for which the producer
intends to make an application for
payment must be left intact until the
units have been appraised or released by
an FCIC or CCC approved loss adjuster.

(3) If the producer harvests the crop,
the producer must provide such
documentary evidence of crop
production as CCC may require which
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may include leaving representative
samples of the crop for inspection.

(c) Failure to make timely application
or to supply the required documentary
evidence shall result in the denial of
payments under this part.

§1437.11 Payments for reduced yields and
prevented planting.

In the event that the area loss
requirement has been satisfied for the
crop and either:

(a) The producer has sustained a loss
in yield in excess of 50 percent of the
producer’s approved yield established
for the crop, the NAP low yield payment
will be determined by:

(1) Multiplying the producer’s
approved yield by the total eligible
acreage planted to the eligible crop;

(2) Multiplying the product of
paragraph (a)(1) by 50 percent;

(3) Subtracting the total production
from the total eligible acreage from the
result in paragraph (a)(2);

(4) Multiplying the product of
paragraph (a)(3) by the producer’s share
of the eligible crop;

(5) Multiplying the result of paragraph
(2)(4) by the applicable payment factor
in accordance with § 1437.5(c); and

(6) Multiplying the result in
paragraph (a)(5) by:

(i) For the 1996 through 1998 crop
years, 60 percent of the average market
price, as determined by CCC, or any
comparable coverage, as determined by
CCC; or

(ii) For the 1999 and subsequent
years, 55 percent of the average market
price, as determined by CCC, or any
comparable coverage, as determined by
CCC; or

(b) The producer has been unable to
plant at least 35 percent of the acreage
intended for the eligible crop, the NAP
payment will be determined by:

(1) Multiplying the producer’s acreage
intended to be planted to the eligible
crop by 35 percent;

(2) Subtracting the result in (b)(1)
from the number of eligible prevented
planting acres as determined in
§1437.9(c)(2);

(3) Multiplying the result of (b)(2) by
the producer’s share of the eligible crop;

(4) Multiplying the producer’s
approved yield by the result of (b)(3);

(5) Multiplying the result of (b)(4) by
the approved prevented planting
payment factor in accordance with
§1437.5(c); and

(6) Multiplying the result of (b)(5) by:

(i) For the 1996 through 1998 crop
years, 60 percent of the average market
price, as determined by CCC, or any
comparable coverage, as determined by
CCC; or

(ii) For the 1999 and subsequent
years, 55 percent of the average market

price, as determined by CCC, or any
comparable coverage, as determined by
CCcC.

§1437.12 Multiple bengefits.

If a producer is eligible to receive
payments under this part and benefits
under any other program administered
by the Secretary for the same crop loss,
the producer must choose whether to
receive the other program benefits or
payments under this part. The producer
is not eligible for both. Such election
does not relieve the producer from the
requirements of making a production
and acreage report. However, if the
other USDA program benefits are not
available until after an application for
benefits has been filed under this part,
the producer may refund the total
amount of the payment to the local
office from which the payment was
received.

§1437.13 Payment and income limitations.
(a) NAP payments shall not be made:
(1) In excess of $100,000 per person

per crop year under this part, or

(2) To a person who has qualifying
gross revenues in excess of $2 million
for the most recent tax year preceding
the year for which assistance is
requested.

(b) Simple interest on payments to the
producer which are delayed will be
computed on the net payments
ultimately found to be due, from and
including the 31st day after the latter of
the date the producer signs, dates, and
submits a properly completed
application for payment on the
designated form, the date disputed
applications are adjudicated, or the date
the area and crop is approved for NAP
payments. Interest will be paid unless
the reason for failure to timely pay is
due to the producer’s failure to provide
information or other material necessary
for the computation or payment.

§1437.14 Violations of Highly Erodible
Land and Wetland Conservation Provisions.
The provisions of part 12 of this title,

apply to this part.

§1437.15 Violations Regarding Controlled
Substances.

The provisions of § 718.11 of this title
apply to this part.

§1437.16 Misrepresentation and scheme
or device.

(a) If CCC determines that any
producer has misrepresented any fact or
has knowingly adopted, participated in,
or benefitted from, any scheme or
device that has the effect of defeating, or
is designed to defeat the purpose of this
part, such producer will not be eligible
to receive any payments applicable to

the crop year for which the scheme or
device was adopted.

(b) If any misrepresentation, scheme
or device, or practice has been
employed for the purpose of causing
CCC to make a payment which
otherwise would not make under this
part:

(1) ccC will withhold all or part of
the payment that would otherwise be
due.

(2) All amounts paid by CCC to any
such producer, applicable to the crop
year in which the offense occurred,
must be refunded to CCC together with
interest and other amounts as
determined in accordance with this
part.

(3) CCC may impose such other
penalties or administrative sanctions as
authorized by section § 1437.19.

(c) Scheme and device may include,
but is not limited to:

(1) Concealing any information having
a bearing on the application of the rules
of this part;

(2) Submitting false information to the
CCC or any county or state FSA
committee; or

(3) Creating fictitious entities for the
purpose of concealing the interest of a
person in the farming operation.

§1437.17 Refunds to the CCC.

In the event that there is a failure to
comply with any term, requirement, or
condition for payment made in
accordance with this part, or the
payment was established as a result of
erroneous information provided by any
person, or was erroneously computed,
all such payments or overpayments will
be refunded to CCC on demand, plus
interest determined in accordance with
part 1403 of this chapter.

§1437.18 Offsets and assignments.

(a) Except as provided in paragraph
(b), any payment or portion thereof to
any person shall be made without
regard to questions of title under State
law and without regard to any claim or
lien against the crop, or proceeds
thereof, in favor of the owner or any
other creditor except agencies of the
U.S. Government. The regulations
governing offsets and withholdings
found at part 1403 of this chapter shall
be applicable to payments under this
part.

(b) Any producer entitled to any
payment may assign any payments in
accordance with regulations governing
assignment of payment found at part
1404 of this chapter.

§1437.19 Cumulative liability.

(a) The liability of any producer for
any payment or refunds, which is
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determined in accordance with this part
to be due to CCC will be in addition to
any other liability of such producer
under any civil or criminal fraud statute
or any other statute or provision of law
including, but not limited to, 15 U.S.C.
714; 18 U.S.C. 286, 287, 371, 641, 651,
1001, 1014; 15 U.S.C. 714m; and 31
U.S.C. 3729.

(b) All producers on the unit receiving
payments under this part will be jointly
and severally liable to repay any
unearned payments under this part.

§1437.20 Appeals.

The appeal, reconsideration, or
review of all determinations made
under this part, except the eligibility
provisions for crops, areas, or producers
for which there are no appeal rights
because they are determined rules of
general applicability, must be in
accordance with part 780 of this title.

§1437.21 Estates, trusts, and minors.

(a) Program documents executed by
persons legally authorized to represent
estates or trusts will be accepted only if
such person furnishes evidence of the
authority to execute such documents.

(b) A minor who is otherwise eligible
will be eligible for payments under this
part only if such person meets one of
the following requirements:

(1) The minor establishes that the
right of majority has been conferred on
the minor by court proceedings or by
statute;

(2) A guardian has been appointed to
manage the minor’s property and the
applicable program documents are
executed by the guardian; or

(3) A bond is furnished under which
the surety guarantees any loss incurred
for which the minor would be liable had
the minor been an adult.

§1437.22 Death, incompetence, or
disappearance.

In the case of death, incompetence or
disappearance of any person who is
eligible to receive payments under this
part, such payments will be disbursed
in accordance with part 18 of this title.

§1437.23 OMB control numbers.

These regulations amend the
information collection requirements
previously approved by the Office of
Management and Budget (““OMB)
under OMB control number 0563-0016.

Chapter IV [AMENDED]
Part 404 [REMOVED]

2.7 CFR part 404 is removed.

Signed at Washington, D.C., on December
24, 1996.

Bruce R. Weber,

Acting Executive Vice President, Commodity
Credit Corporation.

Signed at Washington, D.C., on December
27, 1996.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 96-33264 Filed 12—-30-96; 8:45 am]
BILLING CODE 3410-05-P

Agricultural Marketing Service

7 CFR Part 905
[Docket No. FV96-905-2FR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida;
Procedures to Limit the Volume of
Small Florida Red Seedless Grapefruit

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule adds a section
to the rules and regulations currently
prescribed under the marketing order
for oranges, grapefruit, tangerines, and
tangelos grown in Florida. The
marketing order is administered locally
by the Citrus Administrative Committee
(committee). This rule establishes
procedures for limiting the volume of
small red seedless grapefruit entering
the fresh market during the first 11
weeks of each season. The committee
believes these procedures could be
used, when necessary, to help stabilize
the market and improve grower returns.

EFFECTIVE DATE: January 30, 1997.

FOR FURTHER INFORMATION CONTACT:
William G. Pimental, Southeast
Marketing Field Office, AMS, USDA,
P.O. Box 2276, Winter Haven, Florida
33883-2276; telephone: (941) 299-4770,
Fax: (941) 299-5169; or Caroline
Thorpe, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2522-S, Washington,
D.C. 20090-6456; telephone: (202) 720—
8139, Fax: (202) 720-5698. Small
businesses may request information on
compliance with this regulation by
contacting: Jay Guerber, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 720-5698.
SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Marketing Order No.
905 (7 CFR Part 905), as amended,

regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the “‘order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(Department) is issuing this final rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This final rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after date of the entry
of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Agricultural Marketing Service
(AMS) has considered the economic
impact of this final rule on small
entities.

The purpose of the RFA s to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 100 handlers
subject to regulation under the
marketing order and approximately
11,000 producers of citrus in the
regulated area. Small agricultural
service firms, which include handlers,
have been defined by the Small
Business Administration (13 CFR
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121.601) as those whose annual receipts
are less than $5,000,000 and small
agricultural producers, are defined as
those whose annual receipts are less
than $500,000. The majority of these
handlers and producers of citrus grown
in Florida may be classified as small
entities.

This final rule adds procedures to the
rules and regulations sections of the
order. It does not establish any volume
regulation. Any implementation of these
procedures concerning regulation will
require further committee action and
additional public rulemaking by the
Department.

However, if the procedures in this
rule were used and volume regulations
established, all growers and handlers
would be impacted equitably. Before
any implementation would occur, the
committee would meet and consider
any and all economic data available.
The goal of this rule is to provide an
additional tool, if needed, to help
stabilize the price of red grapefruit. In
the past three seasons, during the period
covered by this rule, prices of red
seedless grapefruit have fallen from an
average f.0.b. of $7.80 per box to an
average f.0.b. of $5.50 per box. On tree
prices for fresh red seedless grapefruit
have declined steadily from $9.60 per
box during the 198990 season, to $3.45
per box during the 1994-95 season. In
many cases, prices during the past two
seasons have provided returns less than
production costs. This price reduction is
forcing many small producers out of
business. A stabilized price that returns
a fair market value would be beneficial
to both small and large producers and
handlers.

Therefore, based on this information,
the AMS has determined that this action
will not have a significant economic
impact on a substantial number of small
entities.

The order provides for the
establishment of grade and size
requirements for Florida citrus. These
grade and size requirements are
designed to provide fresh markets with
citrus fruit of acceptable quality and
size, thereby maintaining consumer
confidence for fresh Florida citrus. This
helps create buyer confidence and
contributes to stable marketing
conditions. This is in the interest of
producers, handlers, and consumers,
and is designed to increase returns to
Florida citrus producers. The current
minimum grade standard for red
seedless grapefruit is U.S. No. 1, and the
minimum size requirement is size 56 (at
least 3%16 inches in diameter).

This rule establishes procedures for
limiting the volume of small red
seedless grapefruit entering the fresh

market during the first 11 weeks of each
season. The red seedless grapefruit
season runs from mid-September to
May. This rule provides an additional
tool under the order to help stabilize the
market and improve returns to growers.
These changes were recommended by
the committee at its meeting on May 24,
1996, by a 10 to 4 vote.

Section 905.52 of the Florida citrus
marketing order provides authority to
limit shipments of any grade or size, or
both, of any variety of Florida citrus.
Such limitations may restrict the
shipment of a portion of a specified
grade or size of a variety. Under such a
limitation, the quantity of such grade or
size that may be shipped by a handler
during a particular week shall be
established as a percentage of the total
shipments of such variety by such
handler in a prior period, established by
the committee and approved by the
Secretary, in which the handler shipped
such variety. This rule adds §905.153 to
the rules and regulations, establishing a
specified prior period and other
procedures necessary to limit the
volume of small red seedless grapefruit,
sizes 48 and 56, entering the fresh
market during the first 11 weeks of the
season.

Currently, there are no limitations on
the amount of size 48 and size 56 red
seedless grapefruit that can be shipped
to market. This rule in itself does not
limit shipments, but outlines
procedures to do so if needed.
Implementation of these procedures to
limit shipments would require further
rulemaking.

The committee recommended this
rule to address problems currently
facing the industry. For the past few
seasons, returns on red seedless
grapefruit have been at all time lows,
often not returning the cost of
production. Fifty-nine percent of red
seedless grapefruit is shipped to fresh
market channels. There is a processing
outlet for grapefruit not sold into the
fresh market. The vast majority of
processing is squeezing the grapefruit
for juice. Because of the properties of
the juice of red seedless grapefruit,
including problems with color, the
processing outlet is limited, and not
currently profitable.

Several areas of new plantings in the
southern growing region are just
beginning to bear fruit. Young trees
normally produce mostly small fruit
when they first come into production.
Florida producers and handlers realize
that these new acres will add to the
abundance of small sizes of red seedless
grapefruit.

The committee believes that to
stabilize the market and improve returns

to producers, demand for fresh red
seedless grapefruit must be stabilized
and increased. One problem
contributing to the current state of the
market is the excessive number of small
sized grapefruit shipped early in the
marketing season. While there is a
market for early grapefruit, the shipment
of large quantities of small red seedless
grapefruit in a short period,
oversupplies the fresh market for these
sizes and negatively impacts the market
for all sizes.

The committee believes that the
overshipment of smaller sized red
seedless grapefruit early in the season
has contributed to below production
cost returns for producers. Based on
statistical information from past
seasons, there is an indication that once
shipments of sizes 48 and 56 reach
levels above 250,000 cartons a week,
prices decline on those and most other
sizes of red seedless grapefruit. Thus,
even though later in the season the crop
has sized to naturally limit the amount
of smaller sizes available for shipment,
the price structure in the market has
already been negatively affected.

For the majority of the season, larger
sizes return better prices than smaller
sizes. If these small grapefruit were
allowed to remain on the tree to
increase in size and maturity, they
could provide greater returns to
producers. Delaying the harvest of small
sizes may also extend the season,
thereby increasing the total volume of
fresh shipments and improving
producer returns. Without volume
regulation, the industry has been unable
to limit the shipments of small sizes.
The committee believes that if
shipments of small sizes could be
maintained at around 250,000 cartons a
week, prices should stabilize and
demand for larger, more profitable sizes
should increase.

Similar procedures to this rule are
already in place for Dancy tangerines
under §905.152. While the committee
has not utilized these procedures for
several years, they were successfully
implemented for several seasons.

Under these procedures, the authority
to limit the shipment of sizes 48 and 56
red seedless grapefruit will only be
available for the 11-week period from
the third Monday in September (week
#1) through the first Sunday in
December (week #11), hereinafter called
the regulatory period. The committee
recommended these weeks for
regulation because the majority of small
sizes are shipped during this period. By
the end of the regulatory period, fruit
has begun to size naturally, and there
are fewer small sizes available.
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The committee may recommend that
only a certain percentage of size 48
(3%16 minimum diameter in inches) and
size 56 (3%16 minimum diameter in
inches) red seedless grapefruit be made
available for shipment into fresh market
channels for any week or weeks during
the regulatory period. Should the
committee decide to recommend the
limitation of shipments of sizes 48 and
56 red seedless grapefruit, they would
meet and recommend to the Secretary a
percentage on which to base the amount
of sizes 48 and 56 that could be shipped
during a particular week or weeks
during the regulatory period. The
committee realizes that markets for
these sizes do exist. Therefore, the
percentage set could not be less than 25
percent of the calculated shipment base.
These procedures are designed not to
eliminate shipments of sizes 48 and 56,
but to keep them from saturating the
entire market.

Section 905.52 provides that
whenever any size limitation restricts
the shipment of a portion of a specified
size, the quantity of such size that may
be shipped by a handler during a
particular week shall be established as
a percentage of the total shipments of
such variety by such handler in such
prior period as established by the
committee and approved by the
Secretary.

This final rule establishes the prior
period as an average week within the
immediately preceding five seasons. An
average week would be calculated as
follows. The total red seedless grapefruit
shipments by a handler during the 33-
week period beginning the third
Monday in September and ending the
first Sunday in May during the past five
seasons would be added and divided by
five to establish an average season. This
average season is then divided by the 33
weeks in a season to derive the average
week. This week is the basis for each
shipper for each of the 11 weeks
contained in the regulation period.

To illustrate, suppose Handler A
shipped a total of 50,000 cartons, 65,000
cartons, 45,000 cartons, 80,000 cartons,
and 25,000 cartons of red seedless
grapefruit in the last five seasons,
respectively. Adding these season totals
and dividing by five yields an average
season of 53,000 cartons. The average
season would then be divided by 33
weeks to yield an average week, in this
case, 1,606 cartons. This would be
Handler A’s base.

The committee chose to use the past
five seasons for the average season to
provide the most accurate picture of an
average season. The use of an average
week helps adjust for variations in
growing conditions that may affect

when fruit matures in different seasons
and growing areas. The committee
believes that this definition of prior
period provides each handler with an
equitable base from which to establish
shipments.

The average week for handlers with
less than five previous seasons of
shipments is to be calculated by
averaging the total shipments for the
seasons they did ship red seedless
grapefruit during the immediately
preceding five years and dividing that
average by 33. New handlers with no
record of shipments would have no
prior period on which to base their
average week. Therefore, if a volume
regulation was established before such
handlers have shipped any red seedless
grapefruit, the new handlers could ship
small sizes as a percentage of their total
shipments equal to the percentage
applied to other handlers’ base. Once
new handlers have established
shipments, the average week would be
calculated as an average of the weeks
they have shipped during the current
season.

To use these new procedures, the
committee would meet and recommend
a base percentage of sizes 48 and 56 that
could enter the fresh market in any
week or weeks from the first Monday in
September through the first Sunday in
December. If approved by the Secretary,
this percentage would be applied to
each handler’s average week of fresh
shipments to determine the amount
(allocation) of sizes 48 and 56 red
grapefruit each handler could ship. Each
regulation period would begin Monday
at 12:00 a.m. and end at 11:59 p.m. the
following Sunday, since most handlers
keep records based on Monday being
the beginning of the work week.

When a size limitation is
recommended to restrict the shipment
during a particular week, the committee
would compute each handler’s
allotment by multiplying the handler’s
average week by the percentage
established by regulation for that week.
Such set percentage could vary from
week to week, but could not be less than
25 percent. The committee would notify
each handler prior to the particular
week of the quantity of sizes 48 and 56
red seedless grapefruit such handler
could handle during a particular week.

To provide handlers with some
flexibility, these procedures provide
allowances for overshipments, loans,
and transfers of allotment. These
allowances should allow handlers the
opportunity each week to supply their
markets while limiting the impact of
small sizes.

During any regulation week for which
the Secretary has fixed the percentage of

sizes 48 and 56 red seedless grapefruit,
any person who has received an
allotment could handle, in addition to
their weekly allotment, an amount of
size 48 and 56 red seedless grapefruit
not to exceed 10 percent of that week’s
allotment. The quantity of
overshipments would be deducted from
the handler’s allotment for the following
week. Overshipments would not be
allowed during week 11 because there
would be no allotments the following
week from which to deduct the
overshipments.

If handlers fail to use their entire
allotments in a given week, the amounts
undershipped would not be carried
forward to the following week.
However, a handler to whom an
allotment has been issued could lend or
transfer all or part of such allotment
(excluding the overshipment allowance)
to another handler. In the event of a
loan of allotment, each party would,
prior to the completion of the loan
agreement, notify the committee of the
proposed loan and date of repayment. If
a transfer of allotment is desired, each
party would promptly notify the
committee so that proper adjustments of
the records could be made. In each case,
the committee would confirm in writing
all such transactions prior to the
following week. The committee could
also act on behalf of handlers wanting
to arrange allotment loans or participate
in the transfer of allotment. Repayment
of an allotment loan would be at the
discretion of the handlers party to the
loan.

In considering these procedures, the
committee discussed several possible
alternatives. One alternative considered
was an amendment to the marketing
order. The amendment would have
changed the language regarding the
“prior period” in section 905.52.
However, this alternative was rejected
because of the time required to amend
the order.

The committee also discussed
limiting or eliminating only shipments
of size 56 grapefruit. However, the
committee found that it is important to
include both sizes 48 and 56 for this
regulation to be effective. Also, the
committee did not want to eliminate a
size entirely. They realize there is a
market for small sizes and wish to allow
handlers to take advantage of this
market without negatively affecting the
market for other sizes.

Other concerns were raised during
discussion of these procedures. One
committee member questioned whether
these procedures would allow him to
continue to increase his business. It was
explained that this action would only
put tools in place to allow the limitation
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of just a certain percentage of the
smaller sized red seedless grapefruit. A
handler would not in any way be
limited from shipping any amount of
larger sizes. Another concern raised was
the impact these procedures would have
on harvesting. It was explained again
that this rule would just establish
procedures. However, if implemented, it
would require more selective picking of
only the sizes desired, something that
many producers are doing already.

After a lengthy discussion, the
committee decided that it needs to have
available a tool to regulate shipments of
small sized red seedless grapefruit early
in each marketing season. The
committee voted to recommend the
establishment of these procedures to
provide them with that tool.

The committee reports that it expects
that more red seedless grapefruit will be
produced in Florida during the 1996-97
season than last season. The committee
also expects that supplies of fresh
Florida red seedless grapefruit will be
adequate to meet consumer demand
during the entire 199697 season.

This rule does not affect the order
provision that handlers may ship up to
15 standard packed cartons (12 bushels)
of fruit per day exempt from grade and
size requirements. Fruit shipped in gift
packages that are individually
addressed and not for resale, and fruit
shipped for animal feed are also exempt
from grade and size requirements under
specific conditions. Also, fruit shipped
to commercial processors for conversion
into canned or frozen products or into
a beverage base are not subject to the
handling requirements under the order.

Section 8(e) of the Act requires that
whenever grade, size, quality or
maturity requirements are in effect for
certain commodities under a domestic
marketing order, including grapefruit,
imports of that commodity must meet
the same or comparable requirements.
This rule does not change the minimum
grade and size requirements under the
order. Therefore, no change is necessary
in the grapefruit import regulations as a
result of this action.

The proposed rule concerning this
action was published in the August 28,
1996, Federal Register (61 FR 44187),
with a 30-day comment period ending
September 27, 1996. Twenty four
comments were received, thirteen in
favor and seven in opposition to the
proposed rule. The thirteen comments
in favor were from handlers and
growers. In addition, four comments
were received from handlers and
growers after the closing date for
comments. These comments were in
favor of the proposed rule and raised no

new issues for those received prior to
the close of the comment period.

In his comment, the manager of the
committee stated that the committee
went to great lengths to ensure that the
entire Florida citrus industry was
included in the development of the
proposed rule. At all times the interests
of consumers of fresh Florida grapefruit
were foremost.

Ten commenters supporting this
action mentioned that past history has
shown that the overshipment of small
sizes early in the season has resulted in
reduced prices. They believe the
provisions of this rule should be
sufficient to address this problem. One
commenter stated that this rule, if
instituted, would allow the committee
to bring the early volume of small size
red grapefruit more closely in line with
the normal industry shipments
occurring later in the season.
Historically, it is in the early weeks of
a season when shipments of these small
size red grapefruit have substantially
exceeded 25 percent of total shipments,
resulting in market gluts and the
collapse of prices.

Ten commenters stated that regulation
to control small sizes in the early season
would have a stabilizing effect on the
market. Several stated that the rule
would provide a mechanism to improve
orderly marketing of small size red
grapefruit during the early season
without causing hardships for any
growers or handlers.

Nine of the commenters in favor of
the regulation mentioned the provision
that limits the percentage set to a
minimum of 25 percent. Many of these
believe that this will prevent excessive
limitation, while allowing handlers to
service their customers. Several also
said that the 25 percent lower limit
assures a good flow to market of these
small size red grapefruit. Implementing
these procedures could hold shipments
of small sizes closer to the percentage
shipped during the latter part of the
season.

In five of the comments supporting
the regulation, the regulatory period of
eleven weeks was referenced. The
commenters believe that the period of
regulation contemplated is when the
industry has repeatedly experienced
overshipment of small sizes. After the
first week in December, the movement
of smaller fruit becomes more stable,
reducing the need for regulation.

In regards to allotment, eight of the
comments cited and supported the
flexibility the provisions afford handlers
to acquire additional allotment when
needed. In their comments, they
recognized the overshipment
provisions, the ability to transfer

allotment, and allotment loans,
indicating that handlers should be able
to find adequate allotment to meet
market demand.

Seven comments in opposition to the
proposed rule were received. One of the
opposing comments stated that
grapefruit should be marketed when
ripe. Although grapefruit is a perishable
commodity, mature red grapefruit can
be stored on the tree and picked as
needed to provide the market with a
more even distribution of supplies
during the season. This on-tree storage
feature is particularly valuable early in
the season when a large portion of the
crop is often mature but small in size.
By leaving the fruit on the tree, it can
continue to grow to a larger size, and
larger sizes usually yield a higher price,
thereby increasing returns to growers.

Another of the opposing comments
stated that early picking and shipping
help avoid losses from weather related
problems (frost). A freeze is a possibility
in any season. Industry practices and
grove location have combined to work
to minimize freeze damage and to
extend the grapefruit marketing season.
The provisions of this rule would not
prevent handlers from marketing fruit
early. Implementing these procedures
would only restrict the movement of
small red grapefruit. It is the glut of
small red grapefruit that damages the
market for all sizes. Based on its
analysis, the Economic Analysis Branch,
of the Fruit and Vegetable Division, of
the AMS, (EAB) has determined that
during each of the last three seasons, the
on-tree equivalent price for sizes 48 and
56 red Florida grapefruit has dropped
below $1.00 per carton. These low
prices also pulled the prices for larger
sizes down. With on-tree prices
dropping below cost of production, the
impact on the industry may be similar
to the effects of the freeze.

One opposing comment stated that
under this regulation, returns to the
packinghouse and grower would be
lower, the season would be shortened,
and that farm laborers would be
dismissed earlier. The committee
believes using these procedures could
increase returns to growers while
providing consumers an adequate
supply of the commodity in the
marketplace. Implementing these
procedures could actually lengthen the
season. If the grapefruit remain on the
tree longer, they will increase in size
and be of greater value later in the
season. An extended season would also
benefit laborers who would be needed
for a longer period of time. The aim of
this rule is to establish procedures that
may be used to provide steady supplies
at reasonable and stable prices, thereby
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protecting the interests of growers,
packers, workers in the industry, and
consumers of red grapefruit.

Several opposing comments were
received concerning the rule and the
possible loss of market share,
particularly in export markets that
demand sizes 48 and 56, to other
grapefruit growing areas. If the
provisions of this rule are implemented,
handlers will still be able to ship a
percentage of small size grapefruit to
those markets that require them and use
larger sizes to fill their other markets.
The provisions established by this rule
would prevent market restrictions below
25 percent. Based on past seasons, even
if percentages were established at 25
percent, ample quantities should be
available to furnish those markets which
demand small sizes.

The purpose of implementing this
rule would not be to eliminate small
size red grapefruit. It is merely to
prevent a surplus of small size red
grapefruit from damaging the overall
grapefruit market.

Another commenter opposing the rule
expressed concern that market share
could be lost to Texas. According to the
EAB, limiting shipments of small
Florida grapefruit would probably not
result in a major shift to Texas
grapefruit because the Texas industry is
much smaller and would have higher
freight costs to some markets supplied
by Florida.

One opposing comment stated that
the rule had not been fully explained.
The committee has had this rule under
advisement since it received industry
requests in December 1995. The
committee started holding
subcommittee meetings in February
1996 and held many informal meetings
with industry groups to discuss the
proposal. On May 16, 1996, another
subcommittee meeting was held, and
people who had demonstrated
opposition were specifically invited to
make comments and get their opinions
on record. Throughout the process, the
proposal was modified based on
questions and concerns of the industry.
These changes were shared at industry
meetings and through committee
mailings.

On May 23, 1996, the committee met
and recommended this regulation after
much discussion. Several different
motions were offered at this meeting.
Prior to any vote, the motions were
carefully restated, so that members
understood the issue they were voting
on. All motions advanced were
discussed and there was opportunity for
questions.

One commenter opposed the method
of calculating allotments. He believes

that because he has not shipped much
fruit early in past seasons that his
allotment will not reflect his true
shipments. The committee discussed
several methods of measuring a
handler’s volume to determine this base.
It was decided that shipments for the
five previous years from the period from
the third Monday in September to the
first Sunday the following May should
be used for calculation purposes. This
bases allotment on a 33 week period of
shipments, not just a handler’s early
shipments. This was done specifically
to accommodate small shippers or light
volume shippers, who may not have
shipped much grapefruit in the early
season. This method of calculation
provides a fair allocation of allotment.

This commenter also expressed
concern regarding whether his allotment
would be enough to cover his customer
base. The provisions of this rule provide
flexibility through several different
options. Handlers have the privilege to
transfer, borrow or loan allotment based
on their needs in a given week.
Handlers also have the option of
overshipping their allotment by 10
percent in a week, as long as the
overshipment is deducted from the
following week’s shipments.

One opposing comment stated that
restricting movement of grapefruit could
do more harm than good and interfere
with the orderly marketing of this
product. These procedures are designed
to promote orderly marketing. The
purpose is to furnish sufficient supplies
of red grapefruit to fresh markets early
in the season, while avoiding the
possible price-depressing effect of
saturating the market with small sizes.
This is particularly important during the
first few months of the season when
supplies of small sizes are heaviest. The
declaration of policy in the Act includes
a provision concerning establishing and
maintaining such orderly marketing
conditions as will provide, in the
interest of producers and consumers, an
orderly flow of the supply of a
commodity throughout the normal
marketing season to avoid unreasonable
fluctuations in supplies and prices.

Utilizing these procedures will
contribute to the Act’s objectives of
orderly marketing and improving
producers’ returns. According to EAB,
since sizes 48 and 56 red grapefruit are
a small part of the total supply of
Florida red grapefruit, limiting
shipments of these sizes would have
only a moderate effect on the total
quantity shipped. It may, however, help
to prevent the average price for all
Florida red grapefruit from being
reduced to below the cost of production.

Many opposition comments
addressed the proposed rule as if it were
in place and implemented. As
previously stated, this rule merely
establishes procedures. To implement
these procedures, the committee would
hold public meetings to discuss and
recommend a percentage of size
regulation to the Secretary. Additional
rulemaking would be required, and
there would be additional opportunity
to comment.

After thoroughly analyzing the
comments received and other available
information, the Department has
concluded that this final rule is
appropriate, and that no changes to the
rule are being made in response to the
comments.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements that are contained in this
rule have been previously approved by
the Office of Management and Budget
(OMB) and have been assigned OMB
No. 0581-0094.

After consideration of all relevant
material presented, including the
information and recommendations
submitted by the committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

For the reasons set forth in the
preamble, 7 CFR part 905 is amended as
follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

1. The authority citation for 7 CFR
Part 905 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. A new §905.153 is added to read
as follows: §905.153 Procedure for
determining handlers’ permitted
quantities of red seedless grapefruit
when a portion of sizes 48 and 56 of
such variety is restricted.

(a) For the purposes of this section,
the prior period specified in §905.52 is
hereby established as an average week
within the immediately preceding five
seasons. Each handler’s average week
shall be computed by adding the total
volume of red seedless grapefruit
handled in the immediately preceding
five seasons and dividing the total by
165. The average week for handlers with
less than five previous seasons of
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shipments shall be calculated by adding
the total volume of shipments for the
seasons they did ship red seedless
grapefruit, divide by the number of
seasons, divide further by 33. New
handlers with no record of shipments
could ship size 48 and 56 red seedless
grapefruit as a percentage of total
shipments equal to the percentage
applied to other handlers’ average week;
once such handlers have recorded
shipments, their average week shall be
calculated as an average of total
shipments for the weeks they have
shipped red seedless grapefruit during
the current season. When used in the
regulation of red seedless grapefruit, the
term season means the weeks beginning
the third Monday in September and
ending the first Sunday in the following
May. The term regulation period means
the 11 weeks beginning the third
Monday in September and ending the
first Sunday in December of the current
season.

(b) When a size limitation restricts the
shipment of a portion of sizes 48 and 56
red seedless grapefruit during a
particular week as provided in §905.52,
the committee shall compute the
quantity of sizes 48 and 56 red seedless
grapefruit that may be shipped by each
handler by multiplying the handler’s
calculated average week shipments of
such grapefruit by the percentage
established by regulation for red
seedless grapefruit for that week.

(c) The committee shall notify each
handler of the quantity of size 48 and 56
red seedless grapefruit such handler
may handle during a particular week.

(d) During any regulation week for
which the Secretary has fixed the
percentage of sizes 48 and 56 red
seedless grapefruit, any person who has
received an allotment may handle, in
addition to their total allotment
available, an amount of size 48 and 56
red seedless grapefruit up to 10 percent
greater than their allotment. The
quantity of the overshipment shall be
deducted from the handler’s allotment
for the following week. Overshipments
will not be allowed during week 11. If
the handler fails to use his or her entire
allotment, the under shipment is not
carried forward to the following week.

(e) Any handler may transfer or loan
any or all of their shipping allotment
(excluding the overshipment allowance)
of size 48 and 56 red seedless grapefruit
to any other handler. Each handler party
to such transfer or loan shall promptly
notify the committee so the proper
adjustment of records may be made. In
each case, the committee shall confirm
in writing all such transactions, prior to
the following week, to the handlers
involved. The committee may act on

behalf of handlers wanting to arrange
allotment loans or participate in the
transfer of allotments.

Dated: December 24, 1996.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96-33268 Filed 12—30-96; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Parts 1004, 1005, 1007, 1011,
and 1046

[DA-96-15]

Milk in the Middle Atlantic, Carolina,
Southeast, Tennessee Valley and
Louisville-Lexington-Evansville
Marketing Areas; Termination of
Certain Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This document terminates the
base-excess payment plan provisions of
the Middle Atlantic, Carolina,
Southeast, Tennessee Valley, and
Louisville-Lexington-Evansville Federal
milk marketing orders due to the
expiration of legislative authority to
incorporate base-excess plans in Federal
milk marketing orders on December 31,
1996.

EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2971, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 690-1932, e-mail
address

Nicholas_ X__Memoli@usda.gov.
SUPPLEMENTARY INFORMATION: The
Department is issuing this final rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the Secretary
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A

handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), as
amended, the Agricultural Marketing
Service has considered the economic
impact of this action on small entities
and believes that this rule could have a
significant economic impact on a
substantial number of small entities. For
the purpose of the Regulatory Flexibility
Act, a dairy farm is considered a ‘“‘small
business” if it has an annual gross
revenue of less than $500,000, and a
dairy products manufacturer is a “small
business” if it has fewer than 500
employees. For the purposes of
determining which dairy farms are
“small businesses,” the $500,000 per
year criterion was used to establish a
production guideline of 326,000 pounds
per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most ““‘small” dairy farmers. For
purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500 employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.

This rule terminates the base-excess
plan provisions of five Federal milk
orders. Producers with earned base will
no longer receive base prices as in the
past, but will be paid at least the
uniform price throughout the year for
their hundredweight of milk.

Under a base-excess payment plan, a
producer is paid a ‘‘base price” for
“base milk’” and an “‘excess price’ for
production in excess of base milk.
During the base-paying period of a base-
excess plan, base prices are higher than
the uniform prices computed for those
months, while the excess prices are
below the uniform prices. Using a
representative period of May 1996, the
difference between the base and
uniform prices in the five orders was
not greater than $0.26/cwt., while the
difference between the uniform and
excess prices ranged from $0.45 to
$2.81/cwt.
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The economic impact of the
termination of base-excess plans is
likely to be threefold. First, for those
producers who have been most
successful in shifting their herd’s
production from the spring to the fall,
there will be a reduction in total
revenue. The loss in revenue would be
determined by multiplying the
producer’s total hundredweight of milk
by the uniform price and subtracting
that figure from the producer’s base
milk at the estimated base price plus the
excess milk at the estimated excess
price. This calculation would have to be
computed for each month of the base-
paying period. On the other hand, for
those producers who have made no
effort to shift production from the spring
to the fall, there is likely to be an
economic windfall at the difference
between the uniform price multiplied
by their total production and what the
producer’s milk would have earned
using base and excess prices.

A second economic impact for
producers under Orders 5, 7, 11, and 46
will be experienced by those producers
who were planning to go out of business
and sell their base at the end of the base-
building period, but before the start of
the base-paying period. These producers
will lose the amount of money that they
could have realized by selling their
base. For example, during the 1995
base-building period, 5500 producers
earned base in the Southeast market.
The average daily base for a single
producer was 2,933 Ibs. Based on the
average price per pound for base in 1995
($1.62/1b. based on figures obtained
from the Market Administrator’s office),
an average producer in the Southeast
could have obtained $4,751.46 from the
sale of such base in 1997.

The final effect of the base-excess
plan termination is impossible to
measure in advance of the facts. Under
the base and excess plans in Orders 5,

7, 11 and 46, dairy farmers who were
not on a market during the base-
building period are discouraged from
pooling their milk on the market during
the base-paying period because they
would only receive the excess price for
their milk. Without a base and excess
plan, however, there would be no such
disincentive. Theoretically, therefore, it
is possible that producers who are not
normally associated with these markets
will become associated with them
during the flush production months to
take advantage of a price difference
between these generally deficit, high
Class | utilization markets and the
producers’ normal, lower utilization,
lower-priced market. To what extent the
attachment of this additional milk will
lower the uniform price in the 5 base-

excess plan markets cannot be
determined at this time.

Regardless of the possible economic
effects which may result from
termination of seasonal base plans upon
small entities, there is no alternative to
this termination action since the
underlying statutory authority expires
on December 31, 1996.

In considering the impact of this
action on small businesses, the
termination of seasonal base plans will
also cause a reduction in paperwork.
Base-excess plans generate a large
volume of paperwork for the Market
Administrator’s office, as well as for
cooperative associations and handlers’
with non-member supplies. Termination
of such plans will place less of a
regulatory burden on those responsible
for recordkeeping, administration, and
compliance with these provisions.

Statement of Consideration

This order of termination is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
and of the orders regulating the
handling of milk in the Middle Atlantic,
Carolina, Southeast, Tennessee Valley,
and Louisville-Lexington-Evansville
marketing areas.

It is determined that notice of
proposed rulemaking and public
procedure thereon is impracticable,
unnecessary and contrary to the public
interest. The expiration of authority to
incorporate seasonal base plans in
Federal milk marketing orders on
December 31, 1996, necessitates the
termination of base-excess plan
provisions.

The Department received several
letters requesting that seasonal base
plans be suspended, rather than
terminated. While the Department
considered suspending the provisions,
we concluded that an order provision
cannot be suspended once the
underlying legislative authority for that
provision has expired. Nevertheless,
should Congress pass future legislation
authorizing seasonal base plans, it could
provide for an expedited procedure to
reinstate the order provisions.

After consideration of all relevant
material, and other available
information, it is hereby found and
determined that effective January 1,
1997, the provisions of each of the
orders specified below do not tend to
effectuate the declared policy of the Act:

List of Subjects in 7 CFR Parts 1004,
1005, 1007, 1011, and 1046

Milk marketing orders.

For the reasons set forth in the
preamble, 7 CFR Parts 1004, 1005, 1007,
1011, and 1046 are amended as follows.

1. The authority citation for 7 CFR
Parts 1004, 1005, 1007, 1011, and 1046
continues to read as follows:

Authority: 7 U.S.C. 601-674.

PART 1004—MILK IN THE MIDDLE
ATLANTIC MARKETING AREA

§1004.61 [Amended]

2.1n §1004.61, paragraph (b) is
removed and reserved, and the section
heading and introductory text are
revised to read as follows:

§1004.61 Computation of weighted
average differential price and producer
nonfat milk solids price.

For each month the market
administrator shall compute a
“weighted average differential price”
and a “‘producer nonfat milk solids
price”, as follows:

* * * * *

§1004.63 [Amended]

3. In §1004.63, the words ‘“‘the
weighted average differential price for
base milk and’ are removed, and the
section heading is revised to read as
follows:

§1004.63 Announcement of weighted
average differential price, nonfat milk solids
price and producer nonfat milk solids price.
* * * * *

§1004.73 [Amended]

4. In 81004.73, paragraph (a)
introductory text is amended by
removing the word *‘base’’, paragraph
(2)(1) is amended by removing the
phrase “‘for base milk computed
pursuant to 8 1004.61(b)”” and the word
“base”, and paragraph (b) is removed.

§1004.75 [Amended]

5. In §1004.75, paragraph (a), the
words ‘“for base milk computed
pursuant to § 1004.61(b)’" are removed.

§§1004.90, 1004.91, 1004.92, 1004.93,
1004.94 and 1004.95 [Removed]

6. §1004.90 and the undesignated
centerheading preceding it, and
881004.91 through 1004.95 are
removed.

PART 1005—MILK IN THE CAROLINA
MARKETING AREA

§1005.32 [Amended]
7. 1n §1005.32, paragraph (a) is
removed and reserved.

§1005.61 [Amended]

8. In §1005.61, paragraph (a)
introductory text is amended by
removing the words ““of June through
January”, paragraph (a)(6) is amended
by removing the words “‘for the months
of June through January”’, paragraph (b)
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is removed, and the section heading is
revised to read as follows:

§1005.61 Computation of uniform price
(including weighted average price).
* * * * *

§1005.62 [Amended]
9. In §1005.62 paragraph (b) is
revised to read as follows:

§1005.62 Announcement of uniform price
and butterfat differential.
* * * * *

(b) The 11th day after the end of each
month the uniform price pursuant to
§1005.61 for such month.

§1005.71 [Amended]

10. In §1005.71, paragraph (a)(2)(i),
the letter ““(s)” at the end of the word
“price(s)” is removed.

§1005.73 [Amended]

11. In §1005.73, paragraph (a)(2)
introductory text is amended by
removing the letter **(s)”” at the end of
the word ““price(s)” and the words ““or
base milk and excess milk”, paragraph
(c)(2) is amended by removing the word
“‘appropriate’” and the letter **(s)”” at the
end of the word ““price(s)”, paragraphs
(d)(4) and (5) are amended by removing
the letter ““(s)” at the end of the word
“rate(s)” everywhere it appears, and
paragraph (d)(3) is removed and
reserved.

§1005.74 [Amended]

12. §1005.74 is amended by removing
the letter ““(s)” at the end of the word
“price(s)”.

§1005.75 [Amended]

13. In §1005.75, paragraph (a) is
amended by removing the words “and
the uniform price for base milk™.

§81005.90, 1005.91, 1005.92, 1005.93, and
1005.94 [Removed]

14. §1005.90 and the undesignated
centerheading preceding it, and
§81005.91 through 1005.94 are
removed.

PART 1007—MILK IN THE SOUTHEAST
MARKETING AREA

§1007.32 [Amended]
15. In §1007.32, paragraph (a) is
removed and reserved.

§1007.61 [Amended]

16. In §1007.61, paragraph (a)
introductory text is amended by
removing the words “‘of June through
January”, paragraph (a)(6) is amended
by removing the words ‘‘for the months
of June through January”’, paragraph (b)
is removed, and the section heading is
revised to read as follows:

§1007.61 Computation of uniform price
(including weighted average price).
* * * * *

§1007.62 [Amended]

17.In §1007.62, paragraph (b) is
amended by removing the word
“applicable’” and the letter *“(s)” at the
end of the word “price(s)”.

§1007.71 [Amended]

18. In §1007.71, paragraph (a)(2)(i) is
amended by removing the letter *‘(s)” at
the end of the word “‘price(s)”.

§1007.73 [Amended]

19. In §1007.73, paragraph (a)(1) is
amended by removing the phrase *‘or if
the producer had no established base
upon which to receive payments during
the base paying months of February
through May,”, paragraph (a)(2)
introductory text is amended by
removing the letter **(s)” at the end of
the word ““price(s)” and the words “‘or
base milk and excess milk’, paragraph
(d)(2) is amended by removing the word
“appropriate” and the letter *‘(s)” at the
end of the word ““price(s)”’, paragraphs
(f)(4) and (5) are amended by removing
the letter ““(s)” at the end of the word
“rate(s)” and the word “‘(are)”” wherever
they appear, and paragraph (f)(3) is
removed and reserved.

§1007.74 [Amended]

20. In 8§1007.74, the letter “‘s™ at the
end of the word ““prices” and the words
“for base and excess milk’ are removed.

§1007.75 [Amended]

21. In §1007.75, paragraph (a) is
amended by removing the phrase “and
the uniform price for base milk”.

88§1007.90, 1007.91, 1007.92, 1007.93, and
1007.94 [Removed]

22.81007.90 and the undersignated
centerheading preceding it, and
88 1007.91 through 1007.94 are
removed.

PART 1011—MILK IN THE TENNESSEE
VALLEY MARKETING AREA

§1011.32 [Amended]

23.In 81011.32, paragraph (a) is
removed and reserved.

§1011.61 [Amended]

24.1n 81011.61, paragraph (a)
introductory text is amended by
removing the words “‘of July through
February”, paragraph (b) is removed,
and the section heading is revised to
read as follows:

§1011.61 Computation of uniform price
(including weighted average price).
* * * * *

§1011.62 [Amended]

25. In §1011.62 paragraph (b) is
amended by removing the word
“applicable’ and the letter ‘s at the
end of the word ““prices”.

§1011.71 [Amended]

26. In §1011.71, paragraph (a)(2)(i) is
amended by removing the letter ‘s’ at
the end of the word ““prices”.

§1011.73 [Amended]

27.1n §1011.73, paragraph (a)(2)
introductory text is amended by
removing the phrase *‘or base milk and
excess milk’ and the letter “(s)” at the
end of the word ““price(s)”, paragraph
(c)(2) is amended by removing the word
“appropriate” and the letter *‘(s)” at the
end of the word ““price(s)”, paragraphs
(d) (4) and (5) are amended by removing
the letter ““(s)” at the end of the word
“rate(s)”” wherever it appears, and
paragraph (d)(3) is removed and
reserved.

§1011.74 [Amended]

28.In 81011.74, the letter ““(s)” at the
end of the word ““price(s)” is removed.

§1011.75 [Amended]

29. In §1011.75, paragraph (a) is
amended by removing the words “and
the uniform price for base milk™.

§§1011.90, 1011.91, 1011.92, 1011.93, and
1011.94 [Removed]

30. §1011.90 and the undesignated
centerheading preceding it, and
8§1011.91 through 1011.94 are
removed.

PART 1046—MILK IN THE
LOUISVILLE-LEXINGTON-EVANSVILLE
MARKETING AREA

§1046.32 [Amended]
31. In §1046.32, paragraph (d) is
removed and reserved.

§1046.61 [Amended]

32. In §1046.61, paragraph (a)
introductory text is amended by
removing the words ““of July through
February’’, paragraph (b) is removed,
and the section heading is revised to
read as follows:

§1046.61 Computation of uniform price
(including weighted average price).
* * * * *

§1046.62 [Amended]

33. In §1046.62, paragraph (b) is
amended by removing the word
“applicable’ and the letter **(s)” at the
end of the word “‘price(s)”.

§1046.71 [Amended]
34. In §1046.71, paragraph (a)(2)(i) is
amended by removing the word



Federal Register / Vol. 61, No. 252 / Tuesday, December 31, 1996 / Rules and Regulations 69019

“applicable” and the letter ““(s)” at the
end of the word ““price(s)”.

§1046.73 [Amended]

35. In §1046.73, the last sentence in
paragraph (a) is removed, paragraph (b)
introductory text is amended by
removing the letter **(s)”” at the end of
the word ““price(s)” and the words “‘or
base milk and excess milk”, paragraphs
(d) (4) and (5) are amended by removing
the letter ““(s)” at the end of the word
“rate(s)’” everywhere it appears, and
paragraph (d)(3) is removed and
reserved.

§1046.74 [Amended]

36. In 8§1046.74, the letter “*(s)” at the
end of the word “‘price(s)” is removed.

§1046.75 [Amended]

37.In 81046.75, paragraph (a) is
amended by removing the phrase “and
the uniform price for base milk”.

881046.90, 1046.91, 1046.92, 1046.93, and
1046.94 [Removed]

38. §1046.90 and the undesignated
centerheading preceding it, and
8§1046.91 through 1046.94 are
removed.

Dated: December 23, 1996.

Michael V. Dunn,

Assistant Secretary, Marketing and
Regulatory Programs.

[FR Doc. 96-33000 Filed 12—-30-96; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Part 242
[INS. No. 1827-96]
RIN 1115-AE69

Administrative Deportation Procedures
for Aliens Convicted of Aggravated
Felonies Who Are Not Lawful
Permanent Residents

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: In accordance with section
442(d) of the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA), this
final rule adds a new paragraph to the
administrative deportation proceedings
regulation. The new paragraph explains
how the Immigration and Naturalization
Service (Service) will conduct
administrative deportation proceedings
without immigration court hearings for
certain aliens convicted of aggravated
felonies in light of two recent statutory
changes. The Service is promulgating

this final rule to comply with the
statutory requirement that the Service
publish an implementing regulation by
January 1, 1997. The final rule states
that the Service will continue to process
aliens under the current regulation until
March 3, 1997, and will suspend
administrative deportation proceedings
from March 3, 1997, until the effective
date of the implementing regulations for
the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996.
EFFECTIVE DATE: March 3, 1997.

FOR FURTHER INFORMATION CONTACT:
Leonard C. Loveless, Detention and
Deportation Officer, Immigration and
Naturalization Service, 425 | Street,
NW., Washington, D.C. 20536,
Telephone (202) 514—-2865.
SUPPLEMENTARY INFORMATION: Section
130004(a) of the Violent Crime Control
and Law Enforcement Act of 1994,
Public Law 103-322, created a new
section 242A(b) of the Act, 8 U.S.C.
1252a(b), to provide for the deportation
without an immigration court hearing of
certain aliens convicted of aggravated
felonies. On August 24, 1995, the
Service published a final rule at 60 FR
43954 to create 8 C.F.R. 242.25 that

implemented section 242A(b) of the Act.

Section 442 of the Antiterrorism and
Effective Death Penalty Act of 1996
(AEDPA) modified section 242A(b) and
required that the Attorney General
publish implementing regulations by
January 1, 1997, to take effect 60 days
after publication.

On September 30, 1996, however,
Congress passed the Illegal Immigration
Reform and Immigrant Responsibility
Act of 1996 (IIRIRA), Public Law 104—
208. Section 304(c) of the IIRIRA,
effective April 1, 1997, further amended
administrative deportation proceedings
by nullifying some of the amendments
made by the AEDPA and by
renumbering the statutory section from
section 242A(b) of the Act to section
238(b).

The AEDPA amendments would
require significant changes in
operational procedures and forms that
are not worthwhile, given that those
amendments will be effective only for
approximately 1 month. For example,
the AEDPA added the requirement that
administrative deportation proceedings
be ““conducted in, or translated for the
alien into, a language the alien
understands.” This provision would
require the Service to translate all
documents used in the proceedings,
rather than only the Form 1-851, Notice
of Intent to Issue Final Administrative
Deportation Order. (Current translation
and explanation requirements are set
forth in 8 CFR 242.25(b)(2)(iv)). Since

the IIRIRA has eliminated the statutory
translation requirement, it would be
unduly burdensome to implement this
requirement for 1 month.

Accordingly, as a policy matter, the
Service has determined that these
implementing regulations will simply
announce a suspension of the operation
of administrative deportation
proceedings, which includes the
issuance of both Form 1-851 and Form
1-851A, Final Administrative Order of
Deportation, until the implementing
regulations for the IIRIRA, under
separate notice of proposed rulemaking,
are effective. The Service will continue
to process aliens under the current
version of 8 CFR 242.25 until March 3,
1997. From that date until the IIRIRA
amendments to administrative
deportation take effect, the Service will
cease all administrative deportation
proceedings. During that period, aliens
otherwise amenable to administrative
deportation will be placed instead in
regular deportation proceedings before
an immigration judge. This change does
not affect the enforceability of
administrative deportation orders
previously entered.

The Service has determined that the
publication of this rule as a final rule is
based upon the *‘good cause’ exceptions
found at 5 U.S.C. 553(b)(3)(B). The
Service has determined that public
notice and comment on this rule is
impracticable because of the January 1,
1997, statutory deadline for publishing
a final rule. In addition, public notice
and comment is unnecessary because
the final rule makes no change that
affects an individual’s rights. It simply
continues until March 3, 1997, the
existing rules governing administration
deportation. On that date, the Service
will suspend administrative deportation
proceedings, and proceed under existing
regulations governing regular
deportation proceedings. Since there
will be public notice and comment on
the IIRIRA amendments to
administrative deportation proceedings,
public notice and comment on this final
rule is unnecessary.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small entities
because the affected parties are
individual aliens who have been
ordered deported from the United
States.
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Executive Order No. 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory action’ under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
the Office of Management and Budget
has waived its review process under
section 6(a)(3)(A).

Executive Order No. 12612

The regulation adopted herein will
not have substantial direct effects on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Executive Order No. 12988

The rule meets the applicable
standards set forth in sections 3(a) and
(3)(b)(2) of E.O. 12988.

List of Subjects in 8 CFR Part 242

Administrative practice and
procedure, Aliens, Deportation.

Accordingly, part 242 of chapter | of
title 8 of the Code of Federal
Regulations is amended as follows:

PART 242—PROCEEDINGS TO
DETERMINE DEPORTABILITY OF ALL
ALIENS IN THE UNITED STATES:
APPREHENSION, CUSTODY,
HEARING, AND APPEAL

1. The authority citation for part 242
continues to read as follows:

Authority: 8 U.S.C. 1103, 1182, 11864,
1251, 1252, 1252 note, 1252a, 1252h, 1254,
1362; 8 CFR part 2.

2. In section 242.25 a new paragraph
(i) is added to read as follows:

§242.25 Proceedings under section
242A(b) of the Act.

* * * * *

(i) Effective March 3, 1997, the
Service will cease issuance of both Form
1-851 and Form I-851A. The Service
retains the authority to execute at any
time Form I-851A that is final before
March 3, 1997. The Service will resume
the issuance of Form 1-851 and Form I-
851A after April 1, 1997, pursuant to
regulations implementing section 238(b)
of the Act, as amended by the Illegal
Immigration Reform and Responsibility
Act of 1996.

Dated: December 20, 1996.
Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 96-33092 Filed 12-24-96; 10:56
am]

BILLING CODE 4410-01-M

FEDERAL ELECTION COMMISSION
11 CFR Part 9038
[Notice 1996-22]

Examinations and Audits

AGENCY: Federal Election Commission.
ACTION: Correcting amendments.

SUMMARY: This document contains a
correction to final regulations which
were published June 16, 1995 (60 FR
31854). The regulations relate to the
notification of repayment
determinations.

EFFECTIVE DATE: December 31, 1996.

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 219-3690
or toll free (800) 424-9530.
SUPPLEMENTARY INFORMATION: On June
16, 1995, the Commission published
final rules revising its regulations
governing public financing of
presidential primary election
candidates. 60 FR 31854 (June 16, 1995).
These regulations implement provisions
of the Presidential Primary Matching
Payment Account Act. Unfortunately,
the June 16, 1995 Federal Register
document contained a nonsubstantive
error which may prove to be confusing.
The error occurred when the Federal
Register typeset the document for
publication. The Commission is
publishing this document to correct the
error.

List of Subjects in 11 CFR Part 9038

Administrative practice and
procedure, Campaign funds.

PART 9038—EXAMINATIONS AND
AUDITS

Accordingly, 11 CFR Part 9038 is
corrected by making the following
correcting amendment:

1. The authority citation for Part 9038
continues to read as follows:

Authority: 26 U.S.C. 9038 and 9039(b).

8§9038.2 Repayments. [Corrected]

2. In section 9038.2, in the last
sentence of paragraph (a)(2), the word
“purchases” is revised to read
“purposes’.

Dated: December 26, 1996.
Lee Ann Elliott,
Chairman, Federal Election Commission.
[FR Doc. 96-33292 Filed 12—30-96; 8:45 am]
BILLING CODE 6715-01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 204
[Regulation D; Docket No. R—0929]

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System is amending its
Regulation D regarding reserve
requirements of depository institutions
issued pursuant to section 19 of the
Federal Reserve Act in order to simplify
and update it and reduce regulatory
burden. The amendments to modernize
Regulation D are in accordance with the
Board’s policy of regular review of its
regulations and the Board’s review of its
regulations under section 303 of the
Riegle Community Development and
Regulatory Improvement Act of 1994.
EFFECTIVE DATE: April 1, 1997.

FOR FURTHER INFORMATION CONTACT: Ann
Owen, Economist, Division of Monetary
Affairs (202/736-5671); Sue Harris,
Economist, Division of Research and
Statistics (202/452—-3490); or Rick
Heyke, Staff Attorney, Legal Division
(202/452-3688), Board of Governors of
the Federal Reserve System. For the
hearing impaired only,
Telecommunications Device for the Deaf
(TDD), Dorothea Thompson (202/452—
3544), Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, N.W.,
Washington, DC 20551.

SUPPLEMENTARY INFORMATION:

Background

As part of its policy of regular review
of its regulations, and consistent with
section 303 of the Riegle Community
Development and Regulatory
Improvement Act of 1994 (Riegle Act),
the Board of Governors of the Federal
Reserve System (Board) is amending its
Regulation D regarding reserve
requirements of depository institutions
(12 CFR part 204) issued pursuant to
section 19 of the Federal Reserve Act.
Section 303 of the Riegle Act requires
each federal banking agency to review
and streamline its regulations and
written policies to improve efficiency,
reduce unnecessary costs, and remove
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inconsistencies and outmoded and
duplicative requirements. The
amendments are designed to reduce
regulatory burden and simplify and
update the Regulation.

The Board published a notice of
proposed rulemaking in the Federal
Register on June 17, 1996 (61 FR 30545)
that solicited comments on the
proposed amendments described below.
In general, the amendments deleted
transitional rules relating to the
expansion of reserve requirements to
nonmember depository institutions, the
authorization of NOW accounts
nationwide, and other matters that no
longer have a significant effect. The
Board received a total of 22 comments
on the proposal. Comments were
received from 9 banking organizations,
8 trade associations, 4 Federal Reserve
banks, and one savings bank. Of the
comments, 17 generally expressed
agreement with the proposal as far as it
went.

An issue by issue discussion follows.

Time Deposits

Section 204.2(c)(1) currently defines
time deposits as deposits from which
the depositor may not make
withdrawals within six days after the
date of deposit (or notice of withdrawal)
or partial withdrawal unless such
withdrawals are subject to an early
withdrawal penalty. Under certain
circumstances specified in footnote 1, a
time deposit may be paid before
maturity without imposing the early
withdrawal penalty. A time deposit
generally may be paid without penalty
from the seventh day after deposit
through maturity, absent partial
withdrawals. The imposition of an early
withdrawal penalty is required under
the time deposit definition only during
the first six days after deposit. The
proposal clarified that the footnote is
not intended to impose a prohibition on
withdrawals before maturity, but to
permit penalty-free withdrawals under
certain circumstances during the period
when the imposition of an early
withdrawal penalty otherwise would
otherwise be required.

Six commenters supported the
proposal to reword footnote 1 in order
to avoid any implication that time
deposits generally may not be paid
before maturity without penalty, while
three others, without disagreeing with
the proposal, noted that they had no
experience of confusion resulting from
the footnote. The final rule adopts the
proposal as proposed.

Nonpersonal Time Deposits

The definition of nonpersonal time
deposit in §2204.2(f)(1)(iii) and (iv)

distinguishes between transferable time
deposits originally issued before
October 1, 1980, and those issued on or
after that date. Since the Board believes
that most of these deposits have since
matured, the Board believes that this
distinction is no longer meaningful and
proposed to delete it. Three commenters
specifically supported the proposal on
the basis that this was an obsolete
distinction. The Board is adopting this
proposal as proposed.

Section 204.2(f)(3) requires that a
nonpersonal time deposit with a stated
maturity or notice period of 1% years or
more either be subject to a minimum
withdrawal penalty of 30 days’ interest
(if withdrawn more than six days but
within 1%> years after the date of
deposit) or be treated as a deposit with
an original maturity or notice period of
less than 1%z years. Since 1991, the
reserve requirement ratio has been set at
zero for all time deposits regardless of
maturity. Moreover, since 1991, the
form for reporting reservable liabilities
(Form FR 2900) has not required
depository institutions to report the
amount of time deposits by category of
maturity. The requirement to treat time
deposits not subject to a minimum
penalty of 30 days’ interest as having an
initial maturity of less than 1> years is
thus of no practical significance. The
Board therefore proposed to delete it
and footnote 2 to § 204.2(c)(1)(i), which
refers to it.

Three commenters specifically
supported this proposal. Another
commenter expressed concern that by
eliminating the requirement, the Board
would be unable to distinguish between
maturities of time deposits in the future.
If, in the future, the Board should wish
to distinguish between time deposits
based on maturity, the Board could
amend Regulation D and/or its reporting
forms as appropriate, and could
consider at that time whether an
additional early withdrawal penalty
would be warranted for longer-term
deposits. Therefore, the Board is
adopting this proposal as proposed.

Eurocurrency Liabilities

The definition of Eurocurrency
liabilities in §204.2(h)(1) includes an
amount equal to certain assets that were
held by a depository institution’s
International Banking Facility or by
non-United States offices of the
depository institution or of an affiliated
Edge or agreement corporation and that
were acquired from the depository
institution’s United States offices on or
after October 7, 1979. The Board
proposed to delete the exclusion of
assets acquired before October 7, 1979,
because the Board believes that the

amount of these assets is immaterial.
The Board received no specific
comments on this proposal and is
adopting it as proposed.

Allocation of Reserve Requirements
Exemption

The allocation of the reserve
requirements exemption specified in
§204.3(a)(3)(i) requires that the
exemption be allocated first to net
transaction accounts in the form of
NOW (and similar) accounts and second
to other transaction accounts. This
provision was related to the phase-in of
reserve requirements for nonmember
banks and the authorization of NOW
and similar transaction accounts
nationwide. Since the phase-in is now
complete and nonmember institutions
are subject to the same reserve
requirements as member banks, the
provision has ceased to have any effect,
and the Board proposed to delete it.
Two commenters expressed support for
the proposed deletion. Another
commenter, while noting that the
requirement is obsolete, described its
elimination as entirely technical. The
Board is adopting this proposal as
proposed.

Deductions Allowed in Computing
Reserves

The deduction in § 204.3(f)(1) limits
the amount of cash items in process of
collection and balances subject to
immediate withdrawal due from
domestic depository institutions that
may be subtracted from an institution’s
NOW accounts. Amounts in excess of
this limit may be subtracted from other
transaction accounts. Since the phase-in
of reserve requirements for nonmember
banks is now complete, all types of
transaction accounts are subject to the
same reserve requirements. Therefore,
this limitation has ceased to have any
effect and the Board proposed to delete
it. One commenter specifically
supported the Board’s proposed
deletion, and the Board is adopting this
proposal as proposed.

Federal Reserve Credit for Depository
Institutions Maintaining Pass-Through
Balances

Section 19(e) of the Federal Reserve
Act prohibits member banks from acting
as the medium or agent of a nonmember
bank in applying for or receiving
discounts from a Federal Reserve Bank
except by permission of the Board.
Regulation A, Extensions of Credit by
Federal Reserve Banks (12 CFR Part
201), was amended in 1993 to delegate
authority for granting this permission to
the Federal Reserve Bank that extends
the credit. 12 CFR 201.6(d). The Board
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correspondingly proposed to amend
§204.3(i)(5)(iv) of Regulation D
effectively to complete the delegation of
this authority to the Federal Reserve
Bank that extends the credit. One
commenter specifically supported this
proposal, and the Board is adopting it as
proposed.

Transition Rules

The regulation currently includes in
§204.4(a) a transition rule for
depository institutions outside of
Hawaii that were nonmembers of the
Federal Reserve System on July 1, 1979,
and that remained nonmembers. With
the completion of the phase-in of
reserves for such nonmembers on
September 10, 1987, this rule ceased to
have any effect. Section 204.4(b)
contains a transition rule for depository
institutions that were not members
between July 1, 1979, and September 1,
1980, and that subsequently became
members; since reserve requirements for
nonmember institutions are fully
phased in, this rule also has ceased to
have any effect. Section 204.4(d)
contains a transition rule for
nonmember depository institutions that
were engaged in business in Hawaii on
August 1, 1978, and that remained
nonmembers; this rule ceased to have
any effect on January 7, 1993. Therefore,
the Board proposed to delete these
rules. The Board received three
comments supporting the proposed
deletion of 8§204.4(a) and (b), and no
comments on its proposed deletion of
§204.4 (d). The Board is adopting these
proposals as proposed.

Section 204.4(c) sets forth a transition
rule for de novo depository institutions
with daily average reservable liabilities
of less than $50 million whereby their
reserve requirement is 40 percent of the
reserves otherwise required in
maintenance periods during the first
quarter after commencing business,
increasing to 100 percent in
maintenance periods during the eighth
and succeeding quarters. The low
reserve tranche of a depository
institution’s net transaction accounts is
currently subject to a reserve
requirement of 3 percent, as compared
with 10 percent for its net transaction
accounts in excess of the low reserve
tranche. The de novo transition rules
precede creation of the low reserve
tranche in 1982. The low reserve
tranche cutoff is indexed to net
transaction accounts of all depository
institutions; as a result, the cutoff has
increased from $25 million initially to
$49.3 million for 1997. Thus, almost all
transaction accounts of de novo
depository institutions that could avail
themselves of this transition rule are

now covered by the low reserve tranche.
Moreover, beginning in 1982, $2 million
of reservable deposits have been subject
to a zero percent reserve requirement;
this exemption is indexed to total
reservable liabilities of all depository
institutions and has increased to $4.4
million for 1997.

In addition, a depository institution’s
vault cash may be used to meet its
reserve requirement. Since de novo
depository institutions generally have
relatively low levels of deposits in
relation to the reserve requirement
exemption and the low reserve tranche
cutoff, most are able to meet reserve
requirements with vault cash and the
others maintain minimal reserve
balances. (Currently 56 depository
institutions are receiving de novo phase-
ins, and 52 of them are fully meeting
their reserve requirements with vault
cash.) This rule provides minimal
benefits in terms of reducing required
reserve balances of de novo institutions
and unnecessarily complicates the
processing of deposit reporting and
reserve calculations. Consequently, the
Board proposed to delete it. In order to
avoid disrupting economic expectations
based on the de novo transition rule,
however, the Board proposed to
grandfather any institution covered by
the de novo transition rule on the
effective date of the amendments for
purposes of determining its required
reserves. The Board received two
comments supporting its proposal to
delete § 204.4(c) and is adopting this
proposal as proposed. As proposed, the
Board will also grandfather any
institution covered by the de novo
transition rule on the effective date of
the amendments.

Section 204.4(e) governs transition
requirements in cases of mergers and
consolidations. Paragraph (e)(1) covers
“similar’” mergers, where all depository
institutions are subject to the same
transition rules, and paragraph (e)(2)
covers “‘dissimilar’” mergers, where the
institutions are subject to different
transition rules. Currently, no
institution is subject to the “dissimilar”
merger transition rules. With the phase-
in of reserve requirements for
nonmember institutions, the transition
rules (other than the merger and de novo
rules) have become inoperative.
Moreover, as discussed above, the de
novo rules no longer have a significant
effect in most cases. Therefore, the
difference between the *‘similar’” and
“dissimilar’” merger rules is minimal. In
addition, the de novo rules would be
eliminated under the proposal, with the
result that all mergers would be
“similar’” mergers and the “dissimilar”
merger rule would be inapplicable.

Therefore, the Board proposed to delete
the “dissimilar’’ merger transition rule
and apply the current “‘similar’” merger
transition rule to all mergers. The Board
received two comments supporting its
proposed deletion of § 204.4(e), and is
adopting this proposal as proposed.

Reserve Ratios

Section 204.9(b) sets forth the reserve
ratios in effect during the last reserve
computation period prior to September
1, 1980, for use in transition
adjustments that are no longer
applicable. The Board proposed to
delete the section, and received two
comments supporting its proposal. The
Board is adopting this proposal as
proposed.

Deposit Definitions

Many commenters also commented
on provisions of Regulation D other than
the proposed changes. Nine commenters
suggested that the Board clarify the
definition of “‘savings deposit,” and a
number of them also suggested that the
Board also rewrite the definitions of
“time deposit,” ““demand deposit,”” and/
or “transaction account.” One
commenter suggested the use of bullet
points to distinguish limitations on
transfers from exceptions to such
limitations. Two commenters appended
suggested language designed to clarify
the definition of savings account,
principally by shortening the sentences.

The Board is publishing concurrently
with this notice in the Federal Register
a notice of proposed rulemaking to
amend the definition of “‘savings
deposit” in order to clarify it, and to
amend the definition of “transaction
account” in order to clarify it and
conform it to the amended definition of
‘“savings account.”

One commenter, a trade association,
pointed out that many of the questions
that it receives regarding the savings
deposit definition reflect increased
interest in home banking and a
consequent desire to avoid any
limitation on transfers effected by
means of a home computer. Another
commenter opined that aggregating the
different types of transfers and
withdrawals affected by the limitation
adds to consumer confusion and
increases the monitoring problem for
depository institutions, and, together
with two other commenters, suggested
that the Board eliminate all restrictions
on point-of-sale and telephone
transfers.1

10ne of these commenters also suggested that the
Board pay interest on reserve balances or support
legislation to that effect.
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On the issue of transfers by means of
home computers, the current regulation
states explicitly that any “telephonic
(including data transmission)
agreement, order, or instruction” is
included in the six transfers and
withdrawals limitation. Therefore home
banking transfers are included in the
limitation.

One commenter requested guidance
on the requirement for a penalty of 7
days’ simple interest in the event of a
withdrawal from a time deposit within
6 days. In particular, this commenter
expressed confusion in the case of a
second withdrawal within 6 days after
a partial withdrawal. In the case of a
time deposit account deposited in one
lump sum, the Board regards a partial
withdrawal from the time deposit as a
withdrawal of the entire deposit
followed by a new deposit of the
balance retained. The regulation
therefore provides that a “‘time deposit
from which partial early withdrawals
are permitted must impose additional
early withdrawal penalties of at least
seven days’ simple interest on amounts
withdrawn within six days after each
partial withdrawal.” 12 CFR
204.2(c)(1)(3i).

The same commenter, in reliance
upon a service purporting to explain the
Board’s regulations, believed that 7
days’ simple interest must be charged
on withdrawals within 6 days of an
additional deposit to the same time
deposit. The Board believes that a bank
may account for deposits and
withdrawals either in order of deposit
(FIFO) or in inverse order of deposit
(LIFO).2 Therefore, the regulation does
not prescribe an accounting policy to be
applied to such withdrawals. However,
the Board does expect that a depository
institution will be consistent in its
choice of policy in this regard.

Another commenter, a trade
association, asked if all demand
deposits should contain the right to
require 7 days’ notice of withdrawal
pursuant to § 204.2(b)(2). The demand
deposits described in §204.2(b)(2) are in
addition to the demand deposits
described in §204.2(b)(1), which do not
require 7 days’ notice of withdrawal.
The demand deposits described in
§204.2(b)(2) are considered demand
deposits despite the fact that they may
require 7 days’ notice of withdrawal.

The Board, in light of the comments
received, also considered whether
substantive revisions to the definitions
of the different types of deposits could

2The Board proposed in 1991 to require LIFO
accounting in the case of multiple credits. See 56
FR 15522, 15526. In response to comments
opposing the proposal, the Board withdrew it.

be implemented in an effort to simplify
the regulation further. It concluded that
the practical scope for any such
redefinitions is limited. The Board notes
that Section 19 of the Federal Reserve
Act establishes separate ranges for
required reserve ratios on transaction
accounts and nonpersonal time and
savings deposits, and provides no
authority for imposing reserve
requirements on personal time and
savings deposits. This statutory
requirement for different reserve
treatment of the various types of
deposits creates a need for regulatory
definitions to distinguish between the
various types of deposits. Moreover,
technological change and financial
innovation have led to a proliferation of
types of deposits and transfer
arrangements. Many depository
institutions have implemented so-called
“retail sweep” programs in order to
reduce their reserve requirements.
These programs have already resulted in
a substantial decline in transaction
accounts and required reserves. The
more widespread adoption of these
programs that is evidently in process
could impair the predictability of
overall reserve demand and hence
adversely affect the ability of the
Federal Reserve to gauge the supply of
reserves consistent with its intended
monetary policy stance. These
developments could eventually suggest
changes in the structure of reserve
requirements, potentially including
changes in deposit definitions.
Depending on the type of change that
might be found appropriate, such a
change could require legislation or be
implemented administratively. The
Federal Reserve will continue to
monitor closely developments in the
federal funds market for evidence about
how lower levels of required reserves
may influence the implementation of
monetary policy and the appropriate
structure of reserve requirements. Under
the circumstances, the Board believes
that a major revision of the definitions
that serve as the basis for determining
the liabilities against which reserves are
required is not appropriate at the
present time.

Other Comments

One commenter suggested that
Regulation D contain an explicit cross
reference to the Board Interpretation on
multiple savings accounts treated as
transaction accounts (12 CFR 204.133,
FRRS 2-286). Another believed that the
Board’s notice of August 25, 1992 (57
Federal Register 38417) discussing
several Regulation D issues should be
included in the regulation because of
difficulty in obtaining a copy. A third

suggested that Board Interpretations and
Staff Opinions related to Regulation D
be streamlined and made consistent
with the final rule. Two others
suggested that this guidance be replaced
with an official staff commentary. The
Board will consider streamlining its
guidance related to Regulation D or
issuing an official staff commentary.

However, the Board believes that
specific cross references in the
regulation to selected interpretations
could be construed to mean that the
other guidance is of less importance,
and therefore the Board believes that
such cross references generally should
be avoided.

A Federal Reserve Bank commented
that sweeps into and out of retail
savings accounts should be prohibited,
because of the economic waste involved
in this form of avoidance of the
transaction limitations otherwise
applicable to savings accounts.
Alternatively, if the Board permits these
sweep accounts, the applicable
limitations should be spelled out in the
regulation. Another commenter and an
industry trade association similarly
requested clarification on sweep
accounts in the regulation. Regulation D
currently limits transfers from savings
accounts, with certain exceptions, to six
per month or monthly statement cycle.
The Board believes that the regulation is
clear that two separate accounts,
established by agreement with the
depositor, one of which is a transaction
account and the other of which is a
savings account, can be structured so
that transfers between the two accounts
can take place provided that no more
than six transfers and/or withdrawals
from the savings account will take place
in any month or statement cycle, and so
that the savings account will otherwise
meet the qualifications required by
Regulation D.

A bank holding company objected to
the transfer limitations on savings
accounts, stating that competitive
pressures in the market for business
deposits combine with these limitations
to make necessary alternative products
such as sweep repurchase agreements,
with consequent additional legal and
system support costs that serve no
economic purpose. The commenter
suggested that the Board support
possible legislation to remove some of
these restrictions. Section 19 of the
Federal Reserve Act requires the Board
to distinguish transaction accounts from
other accounts, because it requires
different reserve requirements for
transaction accounts and other
accounts. (Currently, net transaction
accounts in excess of the low reserve
tranche are subject to a 10 percent
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reserve requirement whereas
nonpersonal time deposits are subject to
a zero percent reserve requirement and
personal time deposits are exempt from
reserve requirements by statute.) The
Board has based the distinction between
transaction accounts and other accounts
on the depositor’s convenience of access
and consequent ability to use savings
deposits for transactional purposes.

Another bank requested additional
guidance on sweeps from major
accounts, principally those held by
corporations and partnerships. The
commenter has implemented a master
repurchase agreement for these accounts
to replace a previous arrangement
involving funds secured by Treasury
and federal agency securities, and
requested guidance with respect to
agreements and collateral. Regulation D
clearly excludes from the definition of
deposit any obligation that “arises from
a transfer of direct obligations of, or
obligations that are fully guaranteed as
to principal and interest by, the United
States government or any agency thereof
that the depository institution is
obligated to repurchase.” 12 CFR
204.2(a)(1)(vii)(B). In order for a
repurchase obligation to qualify under
this exclusion and be thus exempted, in
effect, from the requirements of
Regulations D and Q, the transaction
generally must meet regulatory
requirements for agreements to
repurchase government securities under
the Government Securities Act of 1986
(as amended). See, e.g., 17 CFR parts
403, 404, and 450.

A trade association suggested that the
Regulation D definition of demand
deposit should preempt a state law
provision applicable to its members,
which defines demand deposit to
include any deposit withdrawable
within 30 days. The definition in
Regulation D is for the purpose of
calculating reserve requirements (since
demand deposits are included in
transaction accounts) and is also
employed in Regulation Q. The Board is
not aware of any circumstances under
which the state law impairs the
effectiveness of these regulations.

One Federal Reserve bank reported
receiving a number of requests from
depository institutions and bank
holding companies for the elimination
of member bank pass-through
restrictions and of the requirement that
reserves passed through a correspondent
be held in the Federal Reserve district
where the respondent is located. The
pass-through restrictions are based on
section 19(c) of the Federal Reserve Act,
which states that reserve balances of
member banks must be held at the
Federal Reserve bank of which the bank

maintaining the balance is a member,
and on operating considerations. The
Board will be considering these issues
further in light of the growth in
interstate banking arrangements that
span Federal Reserve district lines.

Finally, § 204.3(i)(1)(ii), which
specifies procedure for changes in
correspondent-respondent relationships
for required reserve balances,
incorrectly refers to Reserve Banks’
operating circulars that do not exist;
§204.3(i)(4)(ii), which assigns to
correspondents responsibility for
respondents’ required reserve balances,
incorrectly refers to “penalties’” for
reserve deficiencies rather than
“charges’; and §204.7(a)(1), which
discusses charges for reserve
deficiencies, incorrectly refers to “the 2
percent carryover provided in
§204.3(h),” whereas § 204.3(h) provides
a carryover of 4 percent or $50,000,
whichever is greater. Accordingly, the
Board is replacing “in its operating
circular” by “in its discretion,”
replacing “penalties’ by ‘““charges” in
§204.3(i)(4)(ii) and simplifying
§204.7(a)(1) to refer to ““‘the carryover
provided in 8204.3(h).”” Similarly, the
references to “‘penalty-free band” in
§204.3(h) are replaced by references to
“charge-free band.”

Final Rule

The Board is adopting the revisions to
Regulation D substantially as proposed.
In addition, the Board is correcting the
references to penalties in the sections on
correspondent’s responsibility and
reserve deficiencies, and clarifying the
carryover reference in the section on
reserve deficiencies. No substantive
change to these two sections is
intended.

Final Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires an agency to
publish a final regulatory flexibility
analysis with any notice of proposed
rulemaking. One of the requirements of
a final regulatory flexibility analysis (5
U.S.C. 604(a))—a statement of the need
for, and the objectives of, the rule—is
contained in “Background’ above. The
Regulation D amendments being
proposed require no additional
reporting or recordkeeping requirements
and do not overlap with other federal
rules.

A second requirement for the final
regulatory flexibility analysis is a
summary of the issues raised by the
public comments in response to the
initial regulatory flexibility analysis that
was included in the notice of proposed
rulemaking. The Board received no
comments specifically related to the

initial regulatory flexibility analysis,
and the comments it received on the
rule are discussed in “Background”

above.

The third requirement for the final
regulatory flexibility analysis is a
description of any significant
alternatives to the rule consistent with
the stated objectives of the applicable
statutes and designed to minimize any
significant impact of the rule on small
entities. The rule will apply to all
depository institutions regardless of
size, except that the transition rule for
de novo institutions applies only to
institutions with total transaction
accounts, nonpersonal time deposits,
and Eurocurrency liabilities of less than
$50 million.

Except for the transition rules relating
to dissimilar mergers and de novo
institutions, the amendments are
burden-reducing and no appropriate
alternatives to the provisions in the
proposal were found which would
further reduce burdens. (The Board
considered whether substantive
revisions to the definitions of deposits
could be implemented in an effort to
simplify the regulation further, and
concluded that a major revision of the
definitions is not appropriate at present.
See “Background’ above.) The current
transition rules for dissimilar mergers
provide a minor temporary potential
reduction in reserve requirements for
certain merged institutions. However,
no institution is currently benefitting
from the dissimilar merger rules. The
transition rules for de novo institutions,
which are only applicable to institutions
with reservable liabilities of less than
$50 million and provide only a
temporary benefit, have become much
less significant with the increase in the
low-reserve tranche cutoff ($49.3
million for 1997). Partly for this reason,
only 56 institutions are currently
receiving de novo phase-in benefits and
only 4 of these institutions are not fully
meeting their reserve requirements with
vault cash. In order to avoid disrupting
economic expectations based on the de
novo transition rule, any institution
covered by the de novo transition rule
on the effective date of the amendments
will be grandfathered for the purpose of
determining its required reserves.
Therefore, the Board believes that the
amendments will not have a significant
adverse economic impact on a
substantial number of small entities.

A number of the comments included
suggestions with respect to other
provisions of Regulation D that could
reduce burdens on all depository
institutions, especially with respect to
distinguishing time and savings
deposits from transaction accounts. The
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Board’s responses to these comments
are set forth under ““Background” above.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act notice of 1995 (44 U.S.C.
Ch. 3506; 5 CFR Part 1320, Appendix
A.1), the Board has reviewed the rule
under the authority delegated to the
Board by the Office of Management and
Budget. No collection of information
pursuant to the Paperwork Reduction
Act is contained in the rule.

List of Subjects in 12 CFR Part 204

Banks and banking, Federal Reserve
System, Reporting and recordkeeping
requirements.

Authority and Issuance

For the reasons set forth in the
preamble, the Board is amending part
204 of chapter Il of title 12 as follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

1. The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 371a,
461, 601, 611, and 3105.

2. Section 204.2 is amended as
follows:

a. In paragraph (c)(1)(i) introductory
text, the introductory text of footnote 1
is amended by removing ‘““‘before
maturity”” and adding in its place
“during the period when an early
withdrawal penalty would otherwise be
required under this part”, removing
“the” after “imposing” and adding in its
place “an”, removing ‘“‘penalties” and
adding in its place “penalty”’, and
footnote 2 is removed.

b. In paragraphs (c)(1)(iv)(C),
(c)(1)(iv)(E), and (d)(2), footnotes 3
through 5 are redesignated as footnotes
2 through 4, respectively, and footnote
6 is removed.

c. Paragraph (f)(1)(iii) is revised.

d. Paragraph (f)(1)(iv) is removed and
paragraph (f)(1)(v) is redesignated as
paragraph (f)(1)(iv).

e. In newly redesignated paragraphs
P (Q)(iv)(C) and (f)(1)(iv)(E), footnotes 7
and 8 are redesignated as footnotes 5
and 6, respectively.

f. Paragraph (f)(3) is removed and
footnote 9 is removed.

g. In paragraph (h)(1)(ii)(A), footnote
10 is redesignated as footnote 7 and is
amended by removing “(1) that were
acquired before October 7, 1979, or (2)".

h. In paragraph (h)(2)(ii), footnote 11
is redesignated as footnote 8 and is
amended by revising ‘“Footnote 10" to
read ‘‘footnote 7.

i. In paragraph (t), footnote 12 is
redesignated as footnote 9, and footnote

reference 2 is redesignated as footnote
reference 9. The revisions are as follows:

§204.2 Definitions.

* * * * *

mHay> ==

(iii) A transferable time deposit. A
time deposit is transferable unless it
contains a specific statement on the
certificate, instrument, passbook,
statement or other form representing the
account that it is not transferable. A
time deposit that contains a specific
statement that it is not transferable is
not regarded as transferable even if the
following transactions can be effected: a
pledge as collateral for a loan, a
transaction that occurs due to
circumstances arising from death,
incompetency, marriage, divorce,
attachment, or otherwise by operation of
law or a transfer on the books or records
of the institution; and
* * * * *

3. Section 204.3 is amended as
follows:

a. Paragraph (a)(3)(i) is removed and
the paragraph designation (a)(3)(ii) is
removed.

b. Paragraph (f)(1) is revised.

c. In paragraphs (h)(1) and (h)(2), the
words “required clearing balance
penalty-free band” are revised to read
“required charge-free band”.

d. Paragraph (i)(1)(ii) is amended in
the last sentence by removing “in its
operating circular’” and adding in its
place “in its discretion”.

e. Paragraph (i)(4)(ii) is amended by
removing “‘penalties’ in the second
sentence and “‘penalty” in the third
sentence and adding in their place
‘“‘charges’” and “‘charge”, respectively.

f. Paragraph (i)(5)(iv) is removed.

The revisions are as follows:

§204.3 Computation and maintenance
* * * * *

(f) Deductions allowed in computing
reserves. (1) In determining the reserve
balance required under this part, the
amount of cash items in process of
collection and balances subject to
immediate withdrawal due from other
depository institutions located in the
United States (including such amounts
due from United States branches and
agencies of foreign banks and Edge and
agreement corporations) may be
deducted from the amount of gross
transaction accounts. The amount that
may be deducted may not exceed the
amount of gross transaction accounts.
* * * * *

4, Section 204.4 is revised to read as
follows:

§204.4 Transitional adjustments in
mergers

In cases of mergers and consolidations
of depository institutions, the amount of
reserves that shall be maintained by the
surviving institution shall be reduced by
an amount determined by multiplying
the amount by which the required
reserves during the computation period
immediately preceding the date of the
merger (computed as if the depository
institutions had merged) exceeds the
sum of the actual required reserves of
each depository institution during the
same computation period, times the
appropriate percentage as specified in
the following schedule:

Percent-
age ap-
plied to
difference
to com-
pute
amount
to be
sub-
tracted

Maintenance periods occurring
during quarters following merger
or consolidation

87.5
75.0
62.5
50.0
375
25.0
12.5
0

§204.7 [Amended]

5. Section 204.7 is amended in
paragraph (a)(1) by removing “‘after
application of the 2 percent carryover
provided in § 204.3(h)”” and adding in
its place “after application of the
carryover provided in §204.3(h)".

6. Section 204.8 is amended as
follows:

a. In paragraph (a)(2)(i)(B)(5),
footnotes 13 and 14 are redesignated as
footnotes 10 and 11, respectively.

b. In paragraph (a)(3)(v), footnotes 15
and 16 are redesignated as footnotes 12
and 13, respectively, and revised to read
as follows:

§204.8 International banking facilities.
(a) Definitions. * * *
(3) * * *
(V)***lz***13***

* * * * *

§204.9 [Amended]

7. Section 204.9 is amended by
removing paragraph (b), by
redesignating paragraphs (a)(1) and
(a)(2) as paragraphs (a) and (b),
respectively.

12 See footnote 10.
13 See footnote 11.
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By order of the Board of Governors of
the Federal Reserve System, December
24, 1996.

William W. Wiles,

Secretary of the Board.

[FR Doc. 96-33158 Filed 12—-30-96; 8:45 am)]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM-279—-AD; Amendment
39-9867; AD 96-26-04]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 747
series airplanes. This action requires a
one-time inspection to detect fatigue
cracking of the vertical beam webs and
chords of the nose wheel well (NWW)
at body station (BS) 300 and BS 320,
and repair, if necessary. This action also
requires inspections to detect fatigue
cracking of the inner chord and web of
the fuselage frames at BS 300 and BS
320, and repair, if necessary. This
amendment is prompted by a report
indicating that the fuselage frames at BS
300 and BS 320 severed approximately
10 inches outboard of the NWW side
panel and resulted in accelerated fatigue
cracking and subsequent failure of the
adjacent NWW vertical beams. The
actions specified in this AD are
intended to detect and correct such
fatigue cracking, which could result in
collapse of the NWW pressure bulkhead
and subsequent rapid decompression of
the airplane.
DATES: Effective January 6, 1997.
Comments for inclusion in the Rules
Docket must be received on or before
March 3, 1997.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
279-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
FOR FURTHER INFORMATION CONTACT: Bob
Breneman, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,

1601 Lind Avenue, SW., Renton,
Washington; telephone (206) 227-2776;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received a report indicating that the
flight crew of a Boeing Model 747-200
series airplane heard a loud noise below
the cockpit area during flight descent.
The flight continued with an uneventful
landing. Investigation revealed that the
left-hand side wall of the nose wheel
well (NWW) was bulging. Further
investigation revealed that the fuselage
frames at body stations (BS) 300 and BS
320 had severed approximately 10
inches outboard of the NWW side panel.
Additionally, the vertical beam of the
NWW at BS 300 contained multiple
cracks in the inner chord, a severed
web, and a cracked and deformed outer
chord. The vertical beam of the NWW
at BS 320 also was found to have a
severed web and cracks in the radius of
the inner chord, as well as severe
damage to numerous horizontal
stiffeners and clips. The apparent cause
of this cracking is fatigue.

Fatigue cracking of the BS 300 and BS
320 fuselage frames in the area of the
NWW, if not detected and corrected in
a timely manner, could result in
collapse of the NWW pressure
bulkhead, and subsequent rapid
decompression of the airplane.

Other Relevant Rulemaking

The FAA previously issued AD 90—
06-14, amendment 39-6544 (55 FR
10045, March 19, 1990), which is
applicable to certain Boeing Model 747
series airplanes. [A correction of that
rule was published in the Federal
Register on May 18, 1990 (55 FR
20590).] That AD requires repetitive
visual inspections to detect fatigue
cracking of the vertical beams, webs,
clips, side wall web, top panel and
intercostals of the NWW. That AD
requires that the initial inspection be
accomplished prior to the accumulation
of 10,000 total flight cycles, and that
repetitive inspections be accomplished
at intervals of 1,500 or 3,000 flight
cycles, depending on the inspection
method used.

The FAA also issued AD 91-11-01,
amendment 39-6997 (56 FR 22306, May
15, 1991), which also is applicable to
certain Boeing Model 747 series
airplanes. That AD requires the
inspection to detect fatigue cracking of
the fuselage frames adjacent to the
NWW, prior to the accumulation of
16,000 flight cycles. That AD provides
an optional terminating modification
that entails installing new fuselage
frames (including the frames adjacent to
the NWW) with improved durability.
That modification is required prior to

the accumulation of 20,000 flight cycles
in accordance with AD 90-06-06 (aging
fleet AD).

The airplane involved in the incident
described previously had accumulated
14,341 total flight cycles at the time of
structural failure. A visual inspection to
detect cracking of the vertical beams of
the NWW in accordance with AD 90—
06-14 had been performed only 621
cycles prior to the reported failure. The
fuselage frames in its NWW area had not
yet been replaced with the new,
improved durability frames in
accordance with AD 91-11-01.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other Boeing Model 747
series airplanes of the same type design,
this AD is being issued to detect and
correct fatigue cracking of BS 300 and
BS 320 fuselage frames adjacent to the
NWW, which could result in collapse of
the NWW pressure bulkhead and
possibly result in rapid decompression
of the airplane. This AD requires
repetitive visual inspections to detect
fatigue cracking of the inner chord and
web of the left and right side of fuselage
frames at BS 300 and BS 320, from the
NWW side panel outboard to stringer
39. This AD also requires a one-time
visual inspection to detect fatigue
cracking of the vertical beam webs and
chords of the NWW at BS 300 and BS
320. This AD also requires that any
cracking detected during those
inspections be repaired in accordance
with a method approved by the FAA.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
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Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 96—-NM—-279-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-26-04 Boeing: Amendment 39-9867.
Docket 96—-NM—-279—-AD.

Applicability: Model 747 series airplanes
having line numbers 1 through 678 inclusive;
on which the Section 41 frame replacement
in zone 1 specified in Boeing Service Bulletin
747-53-2272 has not been accomplished;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
body station (BS) 300 and BS 320 fuselage
frames adjacent to the nose wheel well
(NWW), which could result in collapse of the
NWW pressure bulkhead, and subsequent
rapid decompression of the airplane,
accomplish the following:

(a) Prior to the accumulation of 10,000 total
flight cycles, or within 50 flight cycles after
the effective date of this AD, whichever
occurs later, perform a detailed visual
inspection to detect fatigue cracking of the
inner chord and web of the left side and right
side of BS 300 and BS 320 fuselage frames
from the nose wheel well (NWW) side panel
outboard to stringer 39, in accordance with
normal maintenance practices. Pay particular
attention to the area where the NWW vertical
beam inner chord interfaces with the fuselage
frame.

(1) If no cracking is detected, repeat the
detailed visual inspection thereafter at
intervals not to exceed 100 flight cycles.

(2) If any cracking is detected, prior to
further flight, repair in accordance with a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate.

(b) Prior to the accumulation of 10,000
total flight cycles, or within 50 flight cycles
after the effective date of this AD, whichever
occurs later, perform a detailed one-time
visual inspection to detect fatigue cracking of
the left and right side vertical beam webs and
chords of the NWW at BS 300 and BS 320,
in accordance with normal maintenance
procedures.

(1) If no cracking is detected, no further
action is required by this paragraph.

(2) If any cracking is detected, prior to
further flight, repair in accordance with a
method approved by the Manager, Seattle
ACO.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) This amendment becomes effective on
January 6, 1997.

Issued in Renton, Washington, on
December 20, 1996.
S. R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-33041 Filed 12—-30-96; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 301, and 602

[TD 8703]

RIN 1545-AS04; RIN 1545-AU47

Automatic Extension of Time for Filing
Individual Income Tax Returns;
Automatic Extension of Time To File
Partnership Return of Income, Trust
Income Tax Return, and U.S. Real
Estate Mortgage Investment Conduit
Income Tax Return

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.
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SUMMARY: This document contains final
regulations that reflect new and simpler
procedures for an individual to obtain
an automatic extension of time to file an
individual income tax return. This
document also contains final regulations
that provide new and simpler
procedures for a partnership, trust, and
Real Estate Mortgage Investment
Conduit (REMIC) to obtain an automatic
extension of time to file partnership,
trust, and REMIC returns.

EFFECTIVE DATE: The regulations are
effective December 31, 1996.

FOR FURTHER INFORMATION CONTACT:
Margaret A. Owens, (202) 622—-6232 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3504(h)) under
control numbers 1545-1479 and 1545—-
0148. Responses to this collection of
information are required to obtain a
benefit (an automatic 4-month extension
of time to file an individual income tax
return or an automatic 3-month
extension of time to file a partnership
return of income, a trust income tax
return, or a REMIC income tax return).

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

Estimates of the reporting burden in
these final regulations are reflected in
the burden estimates of either Form
4868, Application for Automatic
Extension of Time to File U.S.
Individual Income Tax Return, or Form
8736, Application for Automatic
Extension of Time To File U.S. Return
for a Partnership, REMIC or for Certain
Trusts.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information

are confidential, as required by 26
U.S.C. 6103.

Background

Extensions for Individual Income Tax
Returns

On January 4, 1996, temporary
regulations (TD 8651) providing new
and simpler procedures for individuals
to obtain an automatic extension of time
to file an individual income tax return
were published in the Federal Register
(61 FR 260). A notice of proposed
rulemaking (IA-41-93) cross-
referencing the temporary regulations
was published in the Federal Register
for the same day (61 FR 338).

Written comments responding to the
notice of proposed rulemaking were
received. No public hearing was
requested or held. After consideration of
all the comments, the temporary
regulations under sections 6081 and
6651 relating to the automatic extension
of time to file individual income tax
returns are adopted as revised by this
Treasury Decision, and the
corresponding temporary regulations are
removed. The comments and revisions
are discussed below in the section on
Explanation of Provisions and Summary
of Comments.

Extensions for Partnership Returns of
Income and Trust Income Tax Returns

On April 5, 1988, temporary
regulations (TD 8190) relating to the
automatic extension of time to file
partnership returns of income and trust
income tax returns were published in
the Federal Register (53 FR 11066). A
notice of proposed rulemaking (LR—29—
88) cross-referencing the temporary
regulations was published in the
Federal Register for the same day (53
FR 11103).

In accordance with section 860F(e),
REMICs have been generally treated as
partnerships with regard to extensions
of time to file. A REMIC has been
allowed an automatic 3-month
extension of time to file if (1) an
application was prepared on Form 8736,
(2) the application was signed by the
person duly authorized, (3) the
application was filed on or before the
date Form 1066, U.S. Real Estate
Mortgage Investment Conduit Income
Tax Return, was due, (4) the application
showed the full amount properly
estimated as tax, and (5) the application
was accompanied by full remittance of
the amount properly estimated as tax
that was unpaid as of the date
prescribed for filing Form 1066.

Written comments responding to the
notice of proposed rulemaking and the
request for comments were received. No

public hearing was requested or held.
After consideration of all the comments,
the temporary regulations under section
6081 relating to the automatic extension
of time to file partnership returns of
income, trust income tax returns, and
REMIC income tax returns are adopted
as revised by this Treasury decision,
and the corresponding temporary
regulations are removed. The comments
and revisions are discussed below.

Explanation of Provisions and
Summary of Comments

These final regulations provide that
individuals may obtain an automatic 4-
month extension of time to file an
individual income tax return without
remitting the unpaid amount of any tax
properly estimated to be due with the
application for extension of time to file.
Under these final regulations, an
individual’s inability to pay is not a
condition for obtaining an automatic 4-
month extension. However, taxpayers
are encouraged to make payments in
order to minimize interest and penalties
imposed on unpaid amounts.

The final regulations remove the
regulatory requirement that Forms 4868
be signed.

Most commentators responded
favorably to the proposed and
temporary regulations. Some
commentators suggested that the IRS
should develop a bulk method for
submitting applications for automatic
extensions so that return preparers
could submit a list of the required
information for all their clients on one
Form 4868. The final regulations
provide that the IRS may prescribe other
methods for submitting an application
in lieu of a paper application on Form
4868. In April 1996, the IRS provided a
method of filing Forms 4868
electronically through the Electronic
Transmitted Documents System. See
Publication 1346. The IRS continues to
offer this method of filing Forms 4868.
If there is still a need for other methods,
suggestions should be sent to:
CC:DOM:CORP:R (REG-209643-93),
Room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044.

One commentator recommended that
the requirement to “properly estimate”
the tax be dropped, since payment of
the unpaid amount of tax due is not a
condition of obtaining an automatic 4-
month extension of time to file an
individual income tax return. The
requirement has been retained to assist
taxpayers in determining the amount of
interest and penalties for which they
will be liable if timely tax payments are
not made, and to thereby encourage
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payments, as large as possible, with the
application for extension of time to file.

The final regulations provide the
requirements for partnerships, trusts,
and REMICs to obtain an automatic 3-
month extension of time to file
partnership, trust, and REMIC returns.
The final regulations remove the
regulatory requirement that Forms 8736
be signed. Notwithstanding the current
instructions to Form 8736, an unsigned
Form 8736 will be processed. In
addition, these final regulations provide
that trusts and REMICs may obtain an
automatic 3-month extension of time to
file a trust income tax return or a REMIC
income tax return without remitting the
unpaid amount of any tax properly
estimated to be due with the application
for extension of time to file.

The final regulations provide that the
IRS may prescribe additional methods
of obtaining an extension of time to file
in lieu of a paper application on Form
8736.

Some commentators suggested that
allowing automatic extensions for
partnership returns of income and trust
income tax returns will give rise to
filing difficulties for partners and trust
beneficiaries. The Treasury and the IRS
took this concern into account when
limiting partnership and trust
extensions to 3 months rather than the
4 months permitted individuals.

Special Analyses

It has been determined that these final
regulations are not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the notices of
proposed rulemaking preceding the
regulations were issued prior to March
29, 1996, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, a copy of the notice of proposed
rulemaking providing an automatic
extension of time to file an individual
income tax return that precedes these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal authors of these
regulations are Margaret A. Owens, and
Philip E. Bennet, Office of the Assistant
Chief Counsel (Income Tax &
Accounting), IRS. However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1, 301, and
602 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding new
entries in numerical order to read as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.6081-2 also issued under 26
U.S.C. 6081(a).

Section 1.6081-4 also issued under 26
U.S.C. 6081(a).

Section 1.6081-6 also issued under 26
U.S.C. 6081(a).

Section 1.6081-7 also issued under 26
U.S.C. 6081(a). * * *

Par. 2. Section 1.6081-2 is added to
read as follows:

§1.6081-2 Automatic extension of time to
file partnership return of income.

(@) In general. A partnership required
to file a return of income on Form 1065,
U.S. Partnership Return of Income, for
any taxable year will be allowed an
automatic 3-month extension of time to
file the return after the date prescribed
for filing the return if an application
under this section is filed in accordance
with paragraph (b) of this section. In the
case of a partnership described in
§1.6081-5(a)(1), the automatic
extension allowed under this section
runs concurrently with an extension of
time to file granted pursuant to
§1.6081-5(a).

(b) Requirements. In order to satisfy
this paragraph (b), an application for an
automatic extension under this section
must be—

(1) Submitted on Form 8736,
Application for Automatic Extension of
Time To File U.S. Return for a
Partnership, REMIC or for Certain
Trusts, or in any other manner as may
be prescribed by the Commissioner;

(2) Filed on or before the later of—

(i) The date prescribed for filing the
partnership return (without regard to
any extensions of the time for filing
such return); or

(i) The expiration of any extension of
time to file granted such partnership
pursuant to § 1.6081-5(a); and

(3) Filed with the Internal Revenue
Service office designated in the
application’s instructions.

(c) Payment of section 7519 amount.
An automatic extension of time for
filing a partnership return under this
section does not extend the time for
payment of any amount due under
section 7519, relating to required
payments for entities electing not to
have a required taxable year.

(d) Section 444 election. An automatic
extension of time for filing a partnership
return will run concurrently with any
extension of time for filing a return
allowed because of section 444, relating
to the election of a taxable year other
than a required taxable year.

(e) Effect of extension on partner. An
automatic extension of time for filing a
partnership return under this section
does not operate to extend the time for
filing a partner’s income tax return or
the time for the payment of any tax due
on the partner’s income tax return.

(f) Termination of automatic
extension. The district director,
including the Assistant Commissioner
(International), or the director of a
service center may terminate at any time
an automatic extension by mailing to
the partnership a notice of termination.
The notice must be mailed at least 10
days prior to the termination date
designated in such notice. The notice of
termination must be mailed to the
address shown on Form 8736 or to the
partnerships’s last known address.

(9) Penalties. See section 6698 for
failure to file a partnership return.

(h) Coordination with §1.6081-1.
Except in undue hardship cases, no
extension of time for filing a partnership
return of income will be granted under
§1.6081-1 until an automatic extension
has been allowed pursuant to the
provisions of this section.

(i) Effective date. This section is
effective for applications for an
automatic extension of time to file a
partnership return of income filed on or
after December 31, 1996.

§1.6081-2T [Removed]
Par. 3. Section 1.6081-2T is removed.

§1.6081-3T [Removed]
Par. 4. Section 1.6081-3T is removed.
Par. 5. Section 1.6081—-4 is amended
as follows:
1. Paragraphs (a) and (c) are revised.
2. Paragraphs (d) and (e) are added.
The revised and added provisions
read as follows:
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§1.6081-4 Automatic extension of time for
filing individual income tax returns.

(a) In general—(1) Period of extension.
An individual who is required to file an
individual income tax return will be
allowed an automatic 4-month
extension of time to file the return after
the date prescribed for filing the return
provided the requirements contained in
paragraphs (a)(2), (3), and (4) of this
section are met. In the case of an
individual described in § 1.6081-5(a)(5)
or (6), the automatic 4-month extension
will run concurrently with the
extension of time to file granted
pursuant to § 1.6081-5.

(2) Manner for submitting an
application. An application must be
submitted—

(i) On Form 4868, Application for
Automatic Extension of Time to File
U.S. Individual Income Tax Return; or

(ii) In any other manner as may be
prescribed by the Commissioner.

(3) Time and place for filing
application. Except in the case of an
individual described in § 1.6081-5(a)(5)
or (6), the application must be filed on
or before the date prescribed for filing
the individual income tax return. In the
case of an individual described in
§1.6081-5(a)(5) or (6), the application
must be filed on or before the expiration
of the extension of time to file granted
pursuant to § 1.6081-5. The application
must be filed with the Internal Revenue
Service office designated in the
application’s instructions.

(4) Proper estimate of tax. An
application for extension must show the
full amount properly estimated as tax
for the taxable year.

(5) Coordination with §1.6081-1.
Except in undue hardship cases, no
extension of time for filing an
individual income tax return will be
granted under § 1.6081-1 until an
automatic extension has been allowed
pursuant to the provisions of this
paragraph (a).

* * * * *

(c) Termination of automatic
extension. The district director,
including the Assistant Commissioner
(International), or the director of a
service center may terminate at any time
an automatic extension by mailing to
the taxpayer a notice of termination.
The notice must be mailed at least 10
days prior to the termination date
designated in such notice. The notice of
termination must be mailed to the
taxpayer at the address shown on Form
4868 or to the taxpayer’s last known
address.

(d) Penalties. See section 6651 for
failure to file an individual income tax
return or failure to pay the amount

shown as tax on the return. In
particular, see § 301.6651-1(c)(3) of this
chapter (relating to a presumption of
reasonable cause in certain
circumstances involving an automatic
extension of time for filing an
individual income tax return).

(e) Effective date. This section is
effective for applications for an
automatic extension of time to file an
individual income tax return filed on or
after December 31, 1996.

§1.6081-4T [Removed]
Par. 6. Section 1.6081-4T is removed.
Par. 7. Section 1.6081-6 is added
under the undesignated centerheading
“Extension of Time for Filing Returns”
to read as follows:

§1.6081-6 Automatic extension of time to
file trust income tax return.

(a) In general. A trust required to file
an income tax return on Form 1041,
U.S. Income Tax Return for Estates and
Trusts, for any taxable year will be
allowed an automatic 3-month
extension of time to file the return after
the date prescribed for filing the return
if an application under this section is
filed in accordance with paragraph (b)
of this section.

(b) Requirements. To satisfy this
paragraph (b), an application for an
automatic extension under this section
must—

(1) Be submitted on Form 8736,
Application for Automatic Extension of
Time To File U.S. Return for a
Partnership, REMIC or for Certain
Trusts, or in any other manner as may
be prescribed by the Commissioner;

(2) Be filed on or before the date
prescribed for filing the trust income tax
return with the Internal Revenue
Service office designated in the
application’s instructions; and

(3) Show the full amount properly
estimated as tax for the trust for the
taxable year.

(c) Effect of extension on beneficiary.
An automatic extension of time to file
a trust income tax return under this
section will not operate to extend the
time for filing the income tax return of
a beneficiary of the trust or the time for
the payment of any tax due on the
beneficiary’s income tax return.

(d) Termination of automatic
extension. The district director,
including the Assistant Commissioner
(International), or the director of a
service center may terminate at any time
an automatic extension by mailing to
the trust a notice of termination. The
notice must be mailed at least 10 days
prior to the termination date designated
in such notice. The notice of
termination must be mailed to the

address shown on Form 8736 or to the
trust’s last known address.

(e) Penalties. See section 6651 for
failure to file a trust income tax return
or failure to pay the amount shown as
tax on the return.

(f) Coordination with §1.6081-1.
Except in undue hardship cases, no
extension of time for filing a trust
income tax return will be granted under
§1.6081-1 until an automatic extension
has been allowed pursuant to the
provisions of this section.

(g) Effective date. This section is
effective for applications for an
automatic extension of time to file a
trust income tax return filed on or after
December 31, 1996.

Par. 8. Section 1.6081-7 is added
under the undesignated centerheading
“Extension of Time for Filing Returns”
to read as follows:

§1.6081-7 Automatic extension of time to
file Real Estate Mortgage Investment
Conduit (REMIC) income tax return.

(a) In general. A Real Estate Mortgage
Investment Conduit (REMIC) required to
file an income tax return on Form 1066,
U.S. Real Estate Mortgage Investment
Conduit Income Tax Return, for any
taxable year will be allowed an
automatic 3-month extension of time to
file the return after the date prescribed
for filing the return if an application
under this section is filed in accordance
with paragraph (b) of this section.

(b) Requirements. To satisfy this
paragraph (b), an application for an
automatic extension under this section
must—

(1) Be submitted on Form 8736,
Application for Automatic Extension of
Time To File U.S. Return for a
Partnership, REMIC or for Certain
Trusts, or in any other manner as may
be prescribed by the Commissioner;

(2) Be filed on or before the date
prescribed for filing the REMIC income
tax return with the Internal Revenue
Service office designated in the
application’s instructions; and

(3) Show the full amount properly
estimated as tax for the REMIC for the
taxable year.

(c) Effect of extension on residual or
regular interest holders. An automatic
extension of time to file a REMIC
income tax return under this section
will not operate to extend the time for
filing the income tax return of a residual
or regular interest holder of the REMIC
or the time for the payment of any tax
due on the residual or regular interest
holder’s income tax return.

(d) Termination of automatic
extension. The district director,
including the Assistant Commissioner
(International), or the director of a
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service center may terminate at any time
an automatic extension by mailing to
the REMIC a notice of termination. The
notice must be mailed at least 10 days
prior to the termination date designated
in such notice. The notice of
termination must be mailed to the
address shown on Form 8736 or to the
REMIC’s last known address.

(e) Penalties. See sections 6698 and
6651 for failure to file a REMIC income
tax return or failure to pay the amount
shown as tax on the return.

(f) Coordination with §1.6081-1.
Except in undue hardship cases, no
extension of time for filing a REMIC
income tax return will be granted under
§1.6081-1 until an automatic extension
has been allowed pursuant to the
provisions of this section.

(9) Effective date. This section is
effective for applications for an
automatic extension of time to file a
REMIC income tax return filed on or
after December 31, 1996.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 9. The authority citation for part
301 continues to read in part as follows:

Authority: 26 U.S.C. 7805. * * *

Par. 10. Section 301.6651-1 is
amended by revising paragraph (c)(3) to
read as follows:

§301.6651-1 Failure to file tax return or to
pay tax.
* * * * *

C * X *

(3) If, for a taxable year ending on or
after December 31, 1995, an individual
taxpayer satisfies the requirement of
§1.6081-4(a) of this chapter (relating to
automatic extension of time for filing an
individual income tax return),
reasonable cause will be presumed, for
the period of the extension of time to
file, with respect to any underpayment
of tax if—

(i) The excess of the amount of tax
shown on the individual income tax
return over the amount of tax paid on
or before the regular due date of the
return (by virtue of tax withheld by the
employer, estimated tax payments, and
any payment with an application for
extension of time to file pursuant to
§1.6081-4 of this chapter) is no greater
than 10 percent of the amount of tax
shown on the individual income tax
return; and

(ii) Any balance due shown on the
individual income tax return is remitted
with the return.

* * * * *

§301.6651-1T [Removed]
Par. 11. Section 301.6651-1T is
removed.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 12. The authority citation for part
602 continues to read as follow:

Authority: 26 U.S.C. 7805.

Par. 13. In §602.101, paragraph (c) is
amended by removing the entries for
§8§1.6081-2T, 1.6081-3T, and 1.6081—
4T from the table, revising the entry for
§1.6081-4, and adding the following
entries in numerical order to the table
to read as follows:

§602.101 OMB Control numbers.

* * * * *

CFR part or section where Current OMB

identified and described control No.
* * * * *
1.6081-2 ..ooveevieeeieee e 1545-0148
1545-1054
1545-1036
* * * * *
1.6081—4 ..ooooeiveeeiieeeieee, 1545-0188
1545-1479
1.6081-6 ...ocoevveeeiieeeiiieens 1545-0148
1545-1054
1.6081=7 .eooeeeiieeeieeeeieees 1545-0148
1545-1054
* * * * *

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: December 11, 1996.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.

[FR Doc. 96-32379 Filed 12—-30-96; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE

28 CFR Part 92
RIN 1105-AA47

Office of Community Oriented Policing
Services; FY 1996 Police Corps
Program

AGENCY: Office of the Police Corps and
Law Enforcement Education, Office of
Community Oriented Policing Services,
Department of Justice.

ACTION: Final rule.

SUMMARY: This rule adopts without
change an interim rule published by the
Office of Community Oriented Policing
Services, U.S. Department of Justice, in
the Federal Register on September 24,
1996, which established a framework for

the Police Corps, authorized by the
Police Corps Act, Title XX, Subtitle A of
the Violent Crime Control and Law
Enforcement Act of 1994. One comment
was received before the comment period
expired on October 24, 1996.

DATES: Final rule is effective December
31, 1996.

FOR FURTHER INFORMATION CONTACT: L.
Anthony Sutin, Deputy Director/General
Counsel, Office of Community Oriented
Policing Services, U.S. Department of
Justice, 1100 Vermont Avenue, NW.,
Washington, DC 20530; telephone (202)
514-3750.

SUPPLEMENTARY INFORMATION: The
purpose of this rule is to provide
guidance to States and individuals
interested in applying to participates in
the Police Corps. The rule addresses
eligibility requirements, application
criteria and procedures, and certain
post-application requirements. The rule
is not intended to be a comprehensive
compilation of the administrative
requirements of the Police Corps; the
authorizing statute (42 U.S.C. 14091 et
seq.) is quite detailed in a number of
respects and those requirements and
provisions are not repeated in the
regulation (but are set forth in the
following overview). In addition, other
program requirements and procedures
will be formulated by the participating
States in light of their circumstances
and needs.

One commenter requested that college
and university police forces be made
eligible for assignment of Police Corps
officers. The rule does not address this
issue beyond restating the statute’s
requirement that Police Corps
participants be assigned to a ‘‘State or
local police force.” The Office intends
to defer to participating States the
determination of whether a particular
college or university police force
qualifies as a “‘State or local police
force” under the laws of those particular
States and meet the other statutory
requirements for receiving an
assignment of Police Corps officers.

Based on other inquiries received by
the Office relating to the program, the
following additional points of
background clarification are offered.
First, while the Police corps does make
available educational assistance to
dependent children of fallen law
enforcement officers, this assistance is
limited to children of officers who
served in a State that participate in the
Police Corps. See 28 CFR 92.2(c)(3).
Second, nothing in the statute or rule
requires Police Corps participants who
will receive scholarships for graduate
study to resign their officer position
upon commencement of graduate study,
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to the extent consistent with their
employment and educational
commitments.

The Office of Community Oriented
Policing Services is adopting the interim
rule as final without change.

The Catalog of Federal Domestic
Assistance Number for the Police Corps is
16.712.

Administrative Requirements
Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, section 1(b), Principles of
Regulation. The Office of Community
Oriented Policing Services has
determined that this final rule is not a
“significant regulatory action’ under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and,
accordingly, this final rule has not been
reviewed by the Office of Management
and Budget.

Regulatory Flexibility Act

The Director, Office of the Police
Corps and Law Enforcement Education,
Office of Community Oriented Policing
Services, in accordance with the
Regulatory Flexibility Act, codified at 5
U.S.C. 605(b), has reviewed this
regulation and, by approving it, certifies
that this regulation will not have a
significant economic impact on a
substantial number of small entities.
This final rule builds upon the statutory
outline of a program providing
scholarships and educational assistance
to individuals in exchange for a
commitment to serve as a law
enforcement officer for four years, and
the award of such scholarships or
assistance imposes no requirements on
small businesses or other small entities.

Paperwork Reduction Act

Information collection associated with
this regulation has been approved by the
Office of Management and Budget under
the provisions of the Paperwork
Reduction Act of 1995. The OMB
control number for this collection is
1103-0035.

List of Subjects in 28 CFR Part 92

Law enforcement officers,
Scholarships and fellowships, Student
aid.

Accordingly, the interim rule adding
28 CFR part 92, which was published in
the Federal Register on September 24,

1996, at 61 FR 49971, is adopted as a
final rule without change.

Dated: December 19, 1996.
Joseph E. Brann,
Director.
[FR Doc. 96-33294 Filed 12—30-96; 8:45 am]
BILLING CODE 4410-AT-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 244 and 245
[FRL-5670-6]

Solid Waste Programs; Management
Guidelines for Beverage Containers
and Resource Recovery Facilities
Guidelines; Removal of Obsolete
Guidelines

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is removing from the
Code of Federal Regulations (CFR) two
guidelines pertaining to solid waste
management which are obsolete. The
activities addressed in these 1976
guidelines have been included in
numerous state and local statutes and
regulations and other Federal rules, or
have been superseded by such
Presidential actions as Executive Order
12873, “Federal Acquisition, Recycling,
and Waste Prevention.” Deleting these
guidelines from the CFR will have no
measurable impact on solid waste
management.

In the proposed rules section of
today’s Federal Register, EPA is
proposing to withdraw Parts 244 and
245 from Title 40 of the CFR. The
accompanying proposal incorporates the
contents of this direct final rule. If
adverse comments are received on that
notice of proposed rulemaking, EPA
will withdraw the direct final rule and
address the comments received in a
subsequent final rule. No additional
opportunity for public comment will be
provided.

DATES: This final rule will be effective
on March 3, 1997 unless EPA receives
adverse comments on the accompanying
proposal within January 30, 1997. If
such adverse comment is received, EPA
will withdraw this direct final rule, and
provide timely notice in the Federal
Register.

ADDRESSES: Written comments (one
original and two copies) should
reference docket number F-96—-MRBF-
FFFFF and be addressed to: RCRA
Docket and Information Center (RIC),
Office of Solid Waste (5305W), U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460.

Supporting docket materials can be
viewed at and hand deliveries of
comments can be made to the following
address: Crystal Gateway |, first floor,
1235 Jefferson Davis Highway,
Arlington, VA. The RIC is open from 9
a.m. to 4 p.m. Monday through Friday,
excluding federal holidays. To review
docket materials, it is recommended
that the public make an appointment by
calling 703 603-9230. The public may
copy a maximum of 100 pages from any
regulatory docket at no charge.
Additional copies cost $0.15/page.

FOR FURTHER INFORMATION CONTACT:
Deborah Gallman, (703) 308-7276, U.S.
EPA, Office of Solid Waste and
Emergency Response, 401 M Street,
S.W., (5306W), Washington, D.C. 20460,
or the RCRA Hotline, phone (800) 424—
9346 or TDD (800) 553-7672 (hearing
impaired) or (703) 412-9810 or TDD
(703) 412-3323 in the Washington, D.C.,
metropolitan area.

SUPPLEMENTARY INFORMATION:
l. Authority

This rule is being issued under the
authority of sections 1008, 2002, 6001,
and 6004 of the Solid Waste Disposal
Act, as amended by the Resource
Conservation and Recovery Act of 1976
and the Hazardous and Solid Waste
Amendments of 1984; 42 U.S.C. 6961.

I1. Introduction

On March 4, 1995, the President
directed all Federal agencies and
departments to conduct a
comprehensive review of the regulations
they administer and by June 1, 1995, to
identify those rules that are obsolete or
unduly burdensome. EPA has
conducted a review of all its rules,
including rules issued under the
Resource Conservation and Recovery
Act (RCRA). Based on that review, EPA
is today withdrawing parts 244 and 245
from the CFR. In addition to the removal
of parts 244 and 245, the EPA of Office
of Solid Waste and Emergency Response
identified a number of other rules that
were obsolete as a matter of law or
policy, and rules that needed
clarifications in order to make certain
provisions easier to read and
understand. EPA has already published
rules to address this (see 60 FR 33912
and 61 FR 18501) and plans to publish
additional actions to further eliminate
unnecessary rules and clarify others as
appropriate. The Office of Solid Waste
and Emergency Response intends to
continue to evaluate its regulations to
determine if they can be further
simplified or stremlined.
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I11. Obsolete Guidelines

A. 40 CFR Part 244—Solid Waste
Management Guidelines for Beverage
Containers

On September 21, 1976, EPA issued
guidelines for reducing beverage
container waste. The guidelines,
published in 40 CFR Part 244, were
mandatory for Federal facilities and
recommended for adoption by state and
local governments and private agencies.
These guidelines were intended to
achieve a reduction in beverage
container solid waste and litter,
resulting in savings in waste collection
and disposal costs to the Federal
government. They were also intended to
achieve the conservation and more
efficient use of energy and other
resources through the development of
effective beverage distribution and
container collection systems. The
guidelines would achieve these goals by
making all beverage containers on
Federal facilities returnable and by
encouraging reuse or recycling of the
returned containers. To accomplish the
return of a beverage container, a deposit
of at least five cents on each returnable
beverage container was to be paid upon
purchase by the consumer and refunded
to the consumer. The guidelines
allowed Federal agencies not to
implement the provisions in various
situations where the requirements were
not practical.

When these guidelines were
promulgated in 1976, there were few
other requirements for recycling
beverage containers or other materials.
Since then, Federal agencies have met
the challenge of recycling by
implementing, in-house or by contract,
programs for collection of a number of
recyclable materials, including beverage
containers. Many state and local
governments now require or encourage
such collection programs. Under RCRA
Section 6001, Federal facilities must
meet such municipal or state recycling
requirements. Furthermore, in 1993,
President Clinton issued Executive
Order 12873, “Federal Acquisition,
Recycling, and Waste Prevention.”
Section 705 of the Executive Order
requires each Executive agency that has
not already done so to initiate a program
to promote cost effective waste
prevention and recycling of reusable
materials at all of its facilities. Recycling
programs implemented pursuant to
Section 705 must be compatible with
applicable state and local governments
to promote recycling and waste
reduction in the community.

During the first year after E.O. 12873
was signed, many Federal departments
and agencies implemented or expanded

recycling programs. To make this effort
more efficient, the General Services
Administration (GSA) provides
contracts for collection of recyclables in
many Federal offices. For more
information on Federal collection
programs and examples of agency
accomplishments, see the docket to this
rule.

With the implementation of RCRA
Section 6001, E.O. 12873, and state and
local recycling collection mandates and
programs, there is no longer a need for
separate guidelines for Federal facilities
on beverage containers. Indeed, these
other requirements establish a more
comprehensive and integrated recycling
program. Therefore, EPA is withdrawing
40 CFR Part 244.

B. 40 CFR Part 245—Resource Recovery
Facilities Guidelines

On September 21, 1976, EPA issued
guidelines for resource recovery
facilities that were applicable to the
recovery of resources from residential,
commercial, or institutional solid
wastes. The guidelines delineated
minimum actions for Federal agencies
for planning and establishing resource
recovery facilities. Resource recovery
facilities were defined in the guidelines
as ‘“‘any physical plant that processes
residential, commercial, or institutional
solid wastes biologically, chemically, or
physically, and recovers useful
products, such as shredded fuel,
combustible oil or gas, steam, metal,
glass, etc. for recycling.” In addition, the
guidelines included recommended
actions for state, interstate, regional, and
local governments. These guidelines
applied to all Federal agencies with
jurisdiction over any real property or
facility, the operation or administration
of which involved such agency in
residential, commercial, or institutional
solid waste disposal activities either in-
house or by contract. Federal land that
was used solely for the disposal of non-
Federal solid waste was not considered
real property or a facility for the
purpose of these guidelines.

Since the promulgation of Part 245,
more comprehensive programs and
guidelines have been developed to
address Federal and state solid waste
activities related to resource recovery
facilities. For example, the 40 CFR Part
256 guidelines, promulgated in July,
1979, were developed to assist in the
development and implementation of
state solid waste management plans, in
accordance with Section 4002(b) of the
Solid Waste Disposal Act as amended
by RCRA. These guidelines address the
minimum requirements for approval of
state plans, including resource recovery
programs, facility planning and

implementation. In particular, Section
256.30 requires that state plans address
policies and strategies for resource
recovery, conservation activities, and
local government contracts for the
supply of solid waste to resource
recovery facilities. Also, § 256.40
requires that state plans “provide for
adequate resource conservation,
recovery, storage, treatment and
disposal facilities and practices
necessary to use or dispose of solid and
hazardous waste in an environmentally
sound manner.” Since the promulgation
of Part 256, many states have developed
Federally approved solid waste
management plans, and in some cases
the state requirements are more
stringent than the Federal guidelines.
Under RCRA section 6001 Federal
facilities must comply with such state
resource recovery requirements.

The activities promoted under 40 CFR
Part 245, dealing with recovery of
resources and resource recovery
facilities, are also addressed in many
state and local recycling programs
mentioned above and in many
comprehensive statewide solid waste
management laws enacted since 1976.
These laws and programs provide a
more integrated framework for resource
recovery facilities than 40 CFR Part 245
does. Since 40 CFR Part 256 and related
state and local laws incorporate the
older Part 245 requirements for facility
planning and implementation for
resource recovery programs, the
guidelines in 40 CFR Part 245 are
considered obsolete. Accordingly, EPA
is removing these resource recovery
guidelines from the CFR.

IV. Analysis under Executive Order
(E.O.) 12866, the Unfunded Mandates
Reform Act of 1995, and the Paperwork
Reduction Act

Because the withdrawal of these
guidelines from the CFR reflects their
current obsolescence and has no
regulatory impact, this action is not a
“significant’ regulatory action within
the meaning of E.O. 12866, and does not
impose any Federal mandate on state,
local, or tribal governments or the
private sector within the meaning of the
Unfunded Mandates Reform Act of
1995. For the same reasons, their
deletion from the CFR does not affect
requirements under the Paperwork
Reduction Act.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally requires
an agency to prepare, and make
available for public comment, a
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regulatory flexibility analysis that
describes the impact of a proposed or
final rule on small entities (i.e., small
businesses, small organizations, and
small governmental jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have a
significant adverse economic impact on
a substantial number of small entities.
Today’s rule is deregulatory in nature.
The effect of today’s final rule is to
remove obsolete guidelines which are
mandatory only for Federal facilities.
Therefore, | certify that today’s rule will
not have a significant economic impact
on a substantial number of small
entities. As a result, no Regulatory
Flexibility Analysis is needed.

V1. Submission To Congress And The
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

List of Subjects
40 CFR Part 244

Environmental Protection, Beverages,
Government property, Recycling.

40 CFR Part 245

Government property, Recycling.
Dated: December 20, 1996.

Carol M. Browner,

Administrator.

For the reasons set forth in the
preamble and under the authority of 42
U.S.C. sections 6907, 6912, 6961, and
6964, Title 40, Chapter | of the Code of

Federal Regulations is amended as
follows:

PART 244—[REMOVED]
1. Part 244 is removed.
PART 245—[REMOVED]

2. Part 245 is removed.
[FR Doc. 96-32967 Filed 12-30-96; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 401 and 405

[BPD-869-CN]

Medicare Program; Waiver of Recovery
of Overpayments

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Correction notice.

SUMMARY: On September 19, 1996, we
published a final rule (61 FR 49269),
which duplicated in HCFA'’s regulations
the content of two sections of the Social
Security Administration’s (SSA)
regulations concerning waiver of
recovery of overpayments. Since SSA
was restructuring its regulations to
apply only to the Federal Old-Age,
Survivors and Disability Insurance
Program, we established the content of
these sections in 42 CFR part 405 to
preserve the content of the SSA
regulations that are applicable to the
Medicare Program. This notice corrects
an error in the authority citation in that
document.

EFFECTIVE DATE: These regulations are
effective on October 21, 1996.

FOR FURTHER INFORMATION CONTACT:
David Walczak, (410) 786-4475.

SUPPLEMENTARY INFORMATION: On
September 19, 1996, we published a
final rule (61 FR 49269) concerning
waiver of recovery of overpayments.
This notice corrects an error in the
authority citation in that document.

On page 49271, in column one, under
part 405, amendment 1, the authority
citation for part 405, “Authority: Secs.
1102, 1862, and 1871 of the Social
Security Act (42 U.S.C. 1302, 1395y,
and 1895hh).” is corrected to read,
“Authority: Secs. 1102, 1861, 1862(a),
1871, 1874, and 1881 of the Social
Security Act (42 U.S.C. 1302, 1395x,
1395y(a), 1395hh, 1395kk, and 1395rr),
and sec. 353 of the Public Health
Service Act (42 U.S.C. 263a), unless
otherwise noted.”

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: December 19, 1996.
Michael W. Carleton,
Acting Deputy Assistant Secretary for
Information Resources Management.
[FR Doc. 96-33090 Filed 12—-30-96; 8:45 am]
BILLING CODE 4120-01-P

42 CFR Parts 417 and 434
[OMC-010-F]

RIN 0938-AF74

Medicare and Medicaid Programs;
Requirements for Physician Incentive

Plans in Prepaid Health Care
Organizations

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule.

SUMMARY: This final rule amends the
regulations established by a March 27,
1996, final rule with comment period.
The regulations govern physician
incentive plans operated by Federally-
qualified health maintenance
organizations and competitive medical
plans contracting with the Medicare
program, and certain health
maintenance organizations and health
insuring organizations contracting with
the Medicaid program.

As explained in the March 27 rule,
the provisions of this final rule will also
have an effect on certain entities subject
to the physician referral rules in section
1877 of the Social Security Act.

DATES: Effective date. These regulations
are effective on January 1, 1997.

FOR FURTHER INFORMATION CONTACT: Beth
Sullivan, (410) 786—4596.

SUPPLEMENTARY INFORMATION:
l. Background
A. Introduction

Prepaid health care organizations,
such as health maintenance
organizations (HMOs), competitive
medical plans (CMPs), and health
insuring organizations (HIOs) are
entities that provide enrollees with
comprehensive, coordinated health care
in a cost-efficient manner. The goal of
prepaid health care delivery is to
control health care costs through
preventive care and case management
and provide enrollees with affordable,
coordinated, quality health care
services. Titles XVIII and XIX of the
Social Security Act (the Act) authorize
contracts with prepaid health care
organizations (hereinafter referred to as
*‘organizations” or “‘prepaid plans’’) for
the provision of covered health services
to Medicare beneficiaries and Medicaid
recipients, respectively. Such
organizations may contract under either
a risk-based or cost-reimbursed contract.

B. Medicare

Section 1876 of the Act authorizes the
Secretary to enter into contracts with
eligible organizations (HMOs that have
been Federally qualified under section
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1310(d) of the Public Health Service Act
and CMPs that meet the requirements of
section 1876(b)(2) of the Act) to provide
Medicare-covered services to
beneficiaries and specifies the
requirements the organizations must
meet. Payment under these contracts
may either be made on a risk capitation
basis, under which a fixed amount is
paid per Medicare enrollee per month,
or on a reasonable cost basis, under
which costs are reimbursed
retrospectively. Implementing Federal
regulations for the organization and
operation of Medicare HMOs and CMPs,
contract requirements, and conditions
for payment are located at 42 CFR
417.400 through 417.694.

The amount paid to risk HMOs/CMPs
is the projected actuarial equivalence of
95 percent of what Medicare would
have paid if the beneficiaries had
received services from fee-for-service
providers or suppliers. Organizations
paid on a risk basis are liable for any
difference between the Medicare
prepaid amounts and the actual costs
they incur in furnishing services, and
they are therefore “‘at risk.”

Cost-reimbursed organizations are
paid monthly interim per capita
payments that are based on a budget.
Later, a retrospective cost settlement
occurs to reflect the reasonable costs
actually incurred by the organization for
the covered services it furnished to its
Medicare enrollees.

C. Medicaid

Section 1903(m) of the Act specifies
requirements that must be met for States
to receive Federal financial
participation (FFP) for contracts with
organizations (HMOs, and certain HIOs)
to furnish, either directly or through
arrangements, specific arrays of services
on a risk basis. Federal implementing
regulations for these contract
requirements and conditions for
payment are located at 42 CFR part 434.

States determine the per capita
monthly rates that are to be paid to risk-
based organizations. FFP is available for
these payments at the matching rate
applicable in the State as long as HCFA
determines that the contracts comply
with detailed requirements in section
1903(m)(2)(A) and 42 CFR part 434.

I1. Legislative and Regulatory History

Section 9313(c) of the Omnibus
Budget Reconciliation Act of 1986
(OBRA ’86), Public Law 99-509,
prohibited, effective April 1, 1989,
hospitals and prepaid health care
organizations with Medicare or
Medicaid risk contracts from knowingly
making incentive payments to a
physician as an inducement to reduce or

limit services to Medicare beneficiaries
or Medicaid recipients. Under the
OBRA 86 provisions, parties who
knowingly made or accepted these
payments would have been subject to
specified civil money penalties.
Additionally, the provisions required
that the Secretary report on incentive
arrangements in HMOs and CMPs.
Section 4016 of the Omnibus Budget
Reconciliation Act of 1987 (OBRA ’87),
Public Law 100-203, extended the
original implementation date for the
OBRA ’86 physician incentive
provisions to April 1, 1991.
Subsequently, sections 4204(a) and 4731
of the Omnibus Budget Reconciliation
Act of 1990 (OBRA '90), Public Law
101-508, repealed, effective November
5, 1990, the prohibition of physician
incentive plans in prepaid health care
organizations and enacted requirements,
effective January 1, 1992, for regulating
these plans.

Specifically, section 4204(a)(1) of
OBRA "90 added paragraph (8) to
section 1876(i) of the Act to specify that
each Medicare contract with a prepaid
health care organization must stipulate
that the organization must meet the
following requirements if it operates a
physician incentive plan:

e That it not operate a physician
incentive plan that directly or indirectly
makes specific payments to a physician
or physician group as an inducement to
limit or reduce medically necessary
services to a specific individual enrolled
with the organization.

e That it disclose to us its physician
incentive plan arrangements in detail
that is sufficient to allow us to
determine whether the arrangements
comply with Departmental regulations.

* That, if a physician incentive plan
places a physician or physician group at
“substantial financial risk” (as defined
by the Secretary) for services not
provided directly, the prepaid health
care organization: (1) Provide the
physician or physician group with
adequate and appropriate stop-loss
protections (under standards
determined by the Secretary) and (2)
conduct surveys of currently and
previously enrolled members to assess
the degree of access to services and the
satisfaction with the quality of services.

Section 4204(a)(2) of OBRA ’90
amended section 1876(i)(6)(A)(vi) of the
Act to add violations of the above
requirements to the list of violations
that could subject a prepaid health care
organization to intermediate sanctions
and civil money penalties.

Section 4731 of OBRA ’90 enacted
similar provisions for the Medicaid
program by amending sections

1903(m)(2)(A) and 1903(m)(5)(A) of the
Act.

Section 13562 of OBRA '93 amended
section 1877 of the Act, which prohibits
physicians from referring Medicare
patients to an entity for the furnishing
of certain designated health services if
the physician (or an immediate family
member) has a financial relationship
with that entity. A financial relationship
can consist of either an ownership or
investment interest in the entity or a
compensation arrangement with the
entity. OBRA 93 provides an exception
to the section 1877 physician referral
prohibition that incorporates the
physician incentive plan rules
implemented in this final rule. Under
this exception, compliance with these
physician incentive rules is one of
several conditions that must be satisfied
if a physician’s or family member’s
personal services compensation
arrangement with an entity involves
compensation that varies based on the
volume or value of referrals. OBRA 93
also extended the provisions in section
1877 to Medicaid.

In the December 14, 1992 issue of
Federal Register, we published, in
conjunction with the Office of Inspector
General, our proposal for implementing
the requirements in sections 4204(a) and
4731 of OBRA '90 (57 FR 59024). On
March 27, 1996, again in conjunction
with the Office of Inspector General, we
published, at 61 FR 13430, a final rule
with comment period that set forth in
regulations incentive plan requirements
that govern Federally-qualified HMOs
and CMPs contracting with the
Medicare program and certain HMOs
and HIOs contracting with the Medicaid
program. On September 3, 1996, we
published, at 61 FR 46384, a final rule
correction that clarified and changed
some of the dates by which prepaid
health plans had to comply with the
requirements of the March 27 rule.
Readers who desire additional
background information are referred to
the above cited Federal Register
documents.

I11. Provisions of the March 27, 1996
Rule

This section contains a brief summary
of the provisions of the March 27, 1966
rule. If we received public comments on
a particular provision, a fuller
description of the provision is given in
section IV of this preamble (Analysis of
and Responses to Public Comments),
and we indicate that in this section.
Note that we do not describe below
those provisions of the March 27, 1996
rule that amended 42 CFR Part 1003
(Civil Money Penalties, Assessments
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and Exclusions) since they are not the
subject of this revised final rule.

The requirements for physician
incentive plans are set forth in
8§417.479. Paragraph (a) of that section
specifies that the contract between
HCFA and an HMO or CMP must
specify that the HMO or CMP may
operate a physician incentive plan only
if: (1) No specific payment is made
directly or indirectly under the plan to
a physician or physician group as an
inducement to reduce or limit medically
necessary services furnished to an
individual enrollee, and (2) the stop-loss
protection, enrollee survey, and
disclosure requirements of §417.479 are
met.

Section 417.479(b) provides that the
physician incentive plan requirements
apply to physician incentive plans
between HMOs/CMPs and individual
physicians or physician groups with
whom the HMOs or CMPs contract to
provide medical services to enrollees. It
further provides that the requirements
apply only to physician incentive plans
that base compensation (in whole or in
part) on the use or cost of services
furnished to Medicare beneficiaries or
Medicaid recipients.

Section 417.479(c) defines the
following terms for purposes of
§417.479: Bonus, capitation, payment,
physician group, physician incentive
plan, referral services, risk threshold,
and withhold.

Section 417.479(d) prohibits payment
of any kind made directly or indirectly
under the incentive plan as an
inducement to reduce or limit medically
necessary services covered under the
HMO’s or CMP’s contract that are
furnished to an individual enrollee.

Section 417.479(e) sets forth a general
rule for determining when substantial
financial risk occurs. (See section IV.)

Section 417.479(g) mandates that, if
an HMO or CMP operates an incentive
plan that places physicians or physician
groups at substantial financial risk, it
must conduct enrollee surveys that meet
specified requirements and ensure that
all physicians and physician groups at
substantial financial risk have either
aggregate or per-patient stop-loss
protection that meets specified
requirements. (See section 1V.)

Section 417.479(h) requires that
organizations with physician incentive
plans disclose information about those
plans to us and to any Medicare
beneficiary who requests it. (See section
V.

S)ection 417.479(i) sets forth
requirements related to subcontracting
arrangements. (See section 1V.)

Section 417.479(j) specifies that we
may apply intermediate sanctions, or

the Office of Inspector General may
apply civil money penalties, if we
determine that an HMO or CMP fails to
comply with the physician incentive
plan requirements. In addition, failure
to comply with the physician incentive
plan requirements was added to the list
of bases for imposition of sanctions at
§417.500.

The March 27, 1996 final rule also
amended the Medicaid rules at §434.70
(Conditions for Federal financial
participation (FFP)) to specify that FFP
is available in expenditures for
payments to an HMO or HIO only if it
complies with the physician incentive
plan requirements. The final rule also
incorporated these requirements into
88434.44 (Special rules for certain
HIOs) and 434.67 (Sanctions against
HMOs with risk comprehensive
contracts).

1V. Analysis of and Responses to Public
Comments

We received 38 timely items of
correspondence on the March 27, 1996
final rule with comment period.
Commenters included prepaid plans,
national and local associations of
managed care providers, physician
associations, a State medical
association, and consumer advocacy
groups. This section of the preamble
contains a summary of the comments
and our responses. Note that a national
association that indicated that it
represents approximately 1,000 health
plans and identified below as *‘a major
association’” submitted comments.
Although some of the comments below
are attributed only to the major
association, individual health plans also
made some of these same comments.
Applicability

Comment: A commenter asked
whether the regulations apply to
enrollees who are enrolled through the
prepaid plan’s commercial line of
business if the enrollees are also
Medicare beneficiaries. For example, if
an individual who is over 65 but is
actively working is covered by the
prepaid plan’s commercial product
through his or her employer, would the
physician incentive arrangement
between the prepaid plan and the
physician(s) treating that individual
under the commercial product be
subject to the regulations?

Response: Yes, the regulations apply
to these plans. The employer’s plan is
the first payer, and the Medicare
capitation payment is adjusted
downward, but the enrollee is still a
Medicare beneficiary.

Comment: One commenter stated that
the regulation defines ““physician

group” as a corporation or other group
that “distributes income from the
practice among members.”” [Emphasis
added by commenter.] The commenter
stated that community health centers
(CHCs) are clearly not included within
this definition. As a result, the
commenter is unable to ascertain
whether plans contracting with CHCs
will be required to provide to CHCs the
stop-loss protection described in the
regulation. The commenter recommends
that the definition of “physician group”
be changed as regards distribution of
income and membership so as to
include CHCs. The commenter pointed
out the following: CHCs are by
definition public or private nonprofit
entities. As tax-exempt entities, they
cannot “distribute” income like a for-
profit entity does. CHC physicians are
not “members” of the corporation.
Usually they are employees or, in some
instances, contractors.

Response: We disagree that the
definition needs to be revised. We
believe the commenter has
misinterpreted the definition as
describing profit sharing among the
members of a for-profit entity. The term
“income” does not equate to ‘‘profits.”
The definition does include CHCs.

Disclosure

We received several comments
concerning the disclosure requirements
in the March 27 rule. Specifically,
§417.479(h)(1) requires each HMO or
CMP with a physician incentive plan to
provide us with information concerning
its physician incentive plans as required
or requested by us. The disclosure must
contain the following information in
detail sufficient to enable us to
determine whether the incentive plan
complies with the requirements of
§417.479:

* Whether services not furnished by
the physician or physician group are
covered by the incentive plan. If only
the services furnished by the physician
or physician group are covered by the
plan, disclosure of other aspects of the
plan need not be made.

¢ The type of incentive arrangement.

« If the incentive plan involves a
withhold or bonus, the percent of the
withhold or bonus.

¢ The amount and type of stop-loss
protection.

e The panel size, and if patients are
pooled, the pooling method used.

¢ In the case of a capitated physician
or physician group, capitation paid to
primary care physicians for the most
recent year broken down by percent for
primary care services, referral services
to specialists, and hospital and other
types of provider services.
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¢ In the case of an HMO or CMP that
is required to conduct beneficiary
surveys, the survey results.

Section 417.479(h)(2) requires an
HMO or CMP to provide the above
information to us (1) upon application
for a contract; (2) upon application for
a service area expansion; and (3) within
30 days of a request by us. This section
also requires an HMO or CMP to notify
us at least 45 days before implementing
a change in the type of incentive plan,
a change in the amounts of risk or stop-
loss protection, or expansion of the risk
formula to cover services not furnished
by the physician group that the formula
had not included previously.

Section 417.479(h)(3) of the March 27
rule requires an HMO or CMP to
provide the following information to
any Medicare beneficiary who requests
it:

« Whether it uses a physician
incentive plan that affects the use of
referral services.

¢ The type of incentive arrangement.

« Whether stop-loss protection is
provided.

« If it was required to conduct a
beneficiary survey, a summary of the
survey results.

Section 417.479(i) requires a prepaid
plan that contracts with a physician
group that places the individual
physician members at substantial
financial risk for services they do not
furnish to disclose to us any incentive
plan between the physician group and
its individual physicians that bases
compensation to the physician on the
use or cost of services furnished to
Medicare beneficiaries or Medicaid
recipients. The disclosure must include
the information specified in §417.479
(h)(1)(i) through (h)(1)(vii) and be made
at the times specified in §417.479(h)(2).

Section 434.70(a) provides that
Federal financial participation is
available in expenditures for payment to
HMOs or HIOs only for periods that the
HMO or HIO has (1) supplied the
information listed in §417.479(h)(1) to
the State Medicaid agency; and (2)
supplied the information on physician
incentive plans listed in §417.479(h)(3)
to any Medicaid recipient who requests
it. The timeframes for disclosure to the
State Medicaid agency are the same as
those for Medicare.

Comment: One commenter suggested
that health plans be permitted to deem
themselves to have transferred
substantial financial risk without having
to describe to us the specific incentive
arrangements and analyses of each
arrangement. The commenter also
questioned our authority for requiring
disclosure of incentive arrangements
and believed that disclosure presents an

enormous administrative burden. The
commenter asked: If an HMO agrees to
provide stop-loss and to conduct
surveys, must it still disclose the
information to HCFA as required by the
regulation?

Response: Yes, under the statute and
the regulation, health plans must
disclose this information. This
information serves many purposes. For
example, it will be used to monitor
compliance, evaluate the impact of the
regulation, and ensure the delivery of
high quality health care. In addition,
this information will be useful to
beneficiaries in ensuring that they get
needed care. Section 1876(i)(8) of the
Act requires the HMO or CMP provide
the Secretary with descriptive
information regarding the plan that is
sufficient to permit the Secretary to
determine whether the plan isin
compliance with the physician
incentive plan requirements. Congress
clearly intended health plans to disclose
information about the nature of
physician incentive compensation
arrangements and the extent to which
physicians are being placed at
substantial risk by the arrangements.

In preparing both the March 27
regulation and these amendments and
clarifications, we have tried to limit the
information being reported to only that
which is essential for us to carry out this
explicit statutory responsibility to
ensure that plans are in compliance. We
are not requiring extensive detail about
the compensation arrangements being
used, but rather are seeking information
about the general nature and scope of
these arrangements.

Comment: One commenter believed
that the information to be disclosed to
us under the regulation is proprietary
and should be protected under the
Freedom of Information Act (FOIA). The
commenter stated that we should adopt
the same policy we use for disclosure of
arisk contractor’s adjusted community
rating (ACR). The commenter believed
that the physician incentive information
merits comparable treatment.

Response: To the degree that
physician incentive information
constitutes “‘trade secrets or commercial
or financial information obtained from a
person [that is] privileged or
confidential,” the information will be
protected from release under exemption
(b)(4) of the FOIA (5 U.S.C. 552(b)(4).)
In accordance with 45 CFR 5.65 (c) and
(d), the submitter of such information
may designate all or part of the
information as confidential and exempt
from disclosure at the time the
information is submitted to the
government. Also, the Freedom of
Information and Privacy Office, HCFA,

upon receipt of a FOIA request for the
information, will ask that the involved
submitter specify what it believes to be
confidential commercial or financial
information. In both situations, we will
follow procedures set forth at 45 CFR
5.65(d), with the initial disclosure
decisions independently made by our
Freedom of Information Officer. The
information specified as available to a
beneficiary upon request will be
available under FOIA. For instance,
whether or not the incentive plan covers
referral services, the type of incentive
arrangement (for example, withhold or
capitation), and whether adequate stop-
loss protection is in place would be
available under FOIA.

Comment: One commenter did not
believe that disclosure requirements
would pose an undue burden on plans,
because “plans routinely provide
information to patients at the time of
enrollment.” The commenter stresses
the time that notice is provided as well
as the substance of what is provided.
The commenter believed that all
financial information should be
provided at enrollment (and annually
thereafter), but also notes that plans
should report information regarding the
scope of benefits and procedures for
review of grievances. The commenter
stated that one of its internal
publications includes a statement on
incentive plans, asserting that these
plans “should be disclosed to the
patient upon enrollment and at least
annually thereafter.” The commenter
elaborated on that assertion by stating,
“[we] strongly support disclosure to
patients of physician incentive plans
affecting Medicare and Medicaid
patients” and ‘‘strongly support
disclosure by all managed care plans to
patients of information regarding the
scope of benefits and procedures for
review of grievances.”

The commenter also stated the
disclosures are necessary to serve as
notice to patients that incentives exist.
The commenter went on to state that it
believes the information is necessary in
place of outcomes measures until such
measures are widely accepted and
available.

In contrast, a major association of
health plans asked that we give plans
broad discretion to decide how this
information will be presented.

Another commenter contended that
section 1876(i)(8) of the Act does not
give us the authority to require that a
prepaid plan release information about
its incentive plans to Medicare
beneficiaries and Medicaid recipients,
and that there is no such grant of
authority in parallel medical provisions.
The commenter added that, even if it
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were to assume that a general authority
conferred upon us allows us to impose
this obligation, the regulation goes far
beyond what the commenter believes to
be reasonable. The commenter noted
that, under the regulation, every
beneficiary or recipient in the country,
regardless of location and regardless of
the relationship to the prepaid plan,
may obtain information about the
incentive plan. The commenter
recommended that only enrollees of the
prepaid plan or beneficiaries or
recipients who file an application to
join the plan should be entitled to
obtain the information. The commenter
also recommended that the information
be limited to the following: (1) Whether
the physician has an arrangement with
the prepaid plan that has the potential
to compensate him or her for controlling
the services he or she provides; (2) that
the amount of risk is limited because of
stop-loss protection; and (3) the results
of any enrollee survey will be provided,
upon request, including information
about quality of care.

Response: Some of the information
may be confidential and will be
protected by FOIA. Nonetheless, we
intend to require plans to publish in the
evidence of coverage (EOC) notices that
beneficiaries can request summary
information on the HMQO'’s physician
incentive plans. These EOC notices are
available at enrollment. We will provide
further guidance on this in the future.

On the question of our legal authority
to require disclosure to beneficiaries, we
believe that in requiring disclosure of
information on physician incentive
plans, Congress intended that this
information be used in the best interests
of the beneficiary. While the statute
refers only to disclosure of this
information to the Secretary, this
information is clearly of interest to
beneficiaries as well. Requiring plan
disclosure directly is simply more
efficient than having the Secretary
provide this information to
beneficiaries, which the Secretary
clearly has legal authority to do.

We do not agree that this information
should be made available only to an
enrollee or applicant for enrollment in
a managed care plan. This information
is potentially very important and useful
to a beneficiary in deciding whether to
select managed care rather than fee-for-
service care and which of the available
managed care plans to select.

Comment: A major association of
health plans stated that we should make
available to the public all the
information on incentive plans that we
and the States receive. The commenter
did not explain why the information
should be made public, but just noted

that there is “‘no valid reason to keep
this information from the public’” and
that publication would allow health
policy researchers to better understand
the relationship between specific risk
arrangements and access and quality of
care provided to enrollees.

Response: We plan to publish
aggregate information on physician
incentive plans obtained under the
regulation; therefore, the information
will be public. Publication of additional
information, beyond that specified in
the regulation, however, would be a
substantial administrative task and
would not advance the purposes of the
law.

Comment: One commenter stated that
requiring the HMO or CMP to collect
information about incentive plans
operated by physician groups or
subcontractors is not the most efficient
or effective means of collecting the
necessary information. The commenter
suggested that we collect the
information directly from the physician
groups and subcontractors. This
commenter believed we should allow a
physician group to attest that it has no
physician incentive plan or no
physician incentive plan related to use
of referral services for Medicare or
Medicaid enrollees and that HMOs
should be allowed to rely upon that
attestation.

Response: The HMO/CMP is
responsible for ensuring that the
requirements of this regulation are met
if a physician group or individual
physicians are placed at substantial
financial risk by a subcontractor or
physician group. Requiring that the
HMO or CMP collect the information
ensures that it is aware of all
arrangements subject to the regulations.
In addition, since lines of
communication between the physician
group or subcontractor and the prepaid
plan are already in place, the HMO or
CMP is the most efficient conduit for the
disclosure of information. We will allow
physician groups to make attestations
and will provide further guidance on
this item. We will also develop a
disclosure form that will describe the
minimum amount of information that
the prepaid plan must obtain from
physician groups.

Substantial Financial Risk

We received significant comments on
our definition of ‘“‘substantial financial
risk.” Section 417.479(e) provides that
substantial financial risk occurs when
an incentive arrangement places a
physician or physician group at risk for
amounts beyond the risk threshold (25
percent), if the risk is based on the use
or costs of referral services. Amounts at

risk based solely on factors other than
a physician’s or physician group’s
referral levels do not contribute to the
determination of substantial financial
risk.

Section 417.479(f) provides that
physician incentive plans with any of
the following features place physicians
at substantial financial risk if the risk is
based (in whole or in part) on use or
costs of referral services, and the patient
panel size is not greater than 25,000
patients, or is greater than 25,000
patients only as a result of pooling
patients:

« Withholds greater than 25 percent
of potential payments.

« Withholds less than 25 percent of
potential payments if the physician or
physician group is potentially liable for
amounts exceeding 25 percent of
potential payments.

« Bonuses greater than 33 percent of
potential payments minus the bonus.

« Withholds plus bonuses if the
withholds plus bonuses equal more than
25 percent of potential payments. The
threshold bonus percentage for a
particular withhold percentage may be
calculated using the formula: Withhold
% = —0.75(Bonus %)+25%.

« Capitation arrangements if—

+ The difference between the
maximum possible payments and
minimum possible payments is more
than 25 percent of the maximum
possible payments; or

+ The maximum and minimum
possible payments are not clearly
explained in the physician’s or
physician group’s contract.

« Any other incentive arrangements
that have the potential to hold a
physician or physician group liable for
more than 25 percent of potential
payments.

Section 417.479(f) defines “‘potential
payments’ as the maximum anticipated
total payments (based on the most
recent year’s utilization and experience
and any current or anticipated factors
that may affect payment amounts) that
could be received if use or costs of
referral services were low enough.

Comment: A major association
contended that the methodology for
determining substantial financial risk is
flawed because a substantial number of
affected prepaid plans will be viewed as
transferring substantial financial risk
and be subject to the stop-loss and
enrollee survey requirements. The
association pointed out that we stated in
the proposed rule that the original
choice of a 25 percent threshold for
substantial financial risk was based on
the assumption that only *“‘outlier’ risk
levels would be considered
“*substantial.”” The association contends
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that our methodology in fact covers
“mainstream’ arrangements, and thus
implicitly suggests that they are outliers.
The association believes that the
proportion of outliers in a given
population should be quite small
(typically in the range of 5 percent) and
that a methodology that purports to only
identify outliers is invalid to the extent
it includes a proportion of the
population beyond that represented by
the extreme. The association has
concluded, based on extensive
communications with its membership
and its work group, that application of
the methodology in the March 27 rule
will result in the inclusion of
substantial numbers of what it contends
to be “mainstream’ incentive
arrangements as involving substantial
financial risk. The association stated
that, based upon information from its
member organizations, a large number
of plans combine capitation or
withholds with bonuses, and the result
is that the risk level exceeds 25 percent.

The association reminded us that, in
the preamble of the proposed rule, we
stated that we anticipate most prepaid
plans will not incur significant
additional costs because most of them
already meet the requirements that are
specified in this regulation, but that if
new information regarding the influence
of various elements of physician
incentive plans becomes available, we
will evaluate it to determine if the
approach in our proposed regulations
should be reconsidered. The association
contended that a reevaluation of this
structure is clearly necessary at this
time and that the regulations need to be
modified to address five areas: (1) The
association believes that the risk
threshold should be refined to allow for
the transfer of a larger portion of risk for
referral services; (2) the association
believes that the regulation needs a
mechanism to estimate the amount of
risk transferred if a precise calculation
cannot be made; (3) the association
recommends that maximum and
minimum thresholds be calculated
based on standards that are more
“realistic” in its view; (4) the
association would like more latitude in
the pooling rules to allow large
physician groups that spread risk across
large total numbers of health plan
patients to be exempt from the
requirements; and (5) the association
suggests that a good cause exemption be
available to allow for the approval of
physician incentive plans that, for
policy reasons, should not be
considered as transferring substantial
financial risk, although the

circumstances were not envisioned
when the regulations were drafted.

To achieve the above objectives, the
association presented a number of
recommendations. These
recommendations and our response to
each of them follow, but first we
respond to the above comment that
many plans would be identified as
outliers.

Response: At the time we were
developing these regulations in
proposed form, it was our
understanding that most physician
incentive plans created financial
incentives to reduce unnecessary
referrals through the use of bonuses or
withholds or some combination of the
two. On the assumption that a specific
amount of payment was “‘at risk”
(whether an amount withheld when
referrals are high or a bonus paid if they
are low), we had to come up with a
threshold beyond which risk would be
considered ‘“substantial.” As the
commenting association correctly notes,
we used an outlier approach to
determine what level of risk would be
considered ‘“substantial” under this
methodology. This resulted in a figure
of 25 percent of potential payments. It
is our view that 25 percent represents a
significant amount of income to lose.
This may be in addition to discounts
that physicians may give to various
patients or prepaid plans. Many
consumer and physician groups, in fact,
believe that 25 percent is too high. We
now recognize that an increasing
number of plans use capitation
arrangements under which referral
service costs must be covered with
capitation amounts, and that these plans
will be determined to be at substantial
financial risk if the maximum and
minimum potential payments are not
clearly explained in the physician’s or
physician group’s contract. Raising the
risk threshold to a higher level will not
affect these plans since they would still
be deemed to involve substantial
financial risk and trigger stop-loss
insurance requirements. However, in
most of these cases, the physicians
already have stop-loss protection
comparable to the requirements of this
regulation. With regard to suggestions to
lower the threshold, here, again,
changing the threshold would not affect
these plans. We thus believe that the 25
percent threshold should remain in
place.

Recommendation: The association
recommended that an exception to the
25 percent risk threshold be created for
certain bonus arrangements. This
exception would permit prepaid plans
to supplement their incentive programs
by offering an opportunity for a bonus,

in addition to capitation payments or
withholds, or an opportunity for an
additional bonus where a bonus is
already in place. The supplemental
bonus could not exceed 15 percent of
the “payments.”

Response: Under the March 27, 1996
rule, any combination of incentive
arrangements that exceeds the 25
percent threshold, whether labeled a
bonus or withhold, puts the physician
or physician group at substantial
financial risk. We adopted this policy
towards bonuses because (1) if the same
amount of money is at risk based on
referral levels, it should not matter
whether this money is labeled a
withhold or a bonus, and (2) we did not
want plans to avoid these rules merely
by “re-labeling’” withholds or other
arrangements as bonuses. The incentive
arrangement described in this comment
would exceed the 25 percent threshold
for substantial financial risk as we
interpret this term and, accordingly,
should not be permitted in our view.

Recommendation: The association
recommended that a prepaid plan that
capitates physicians or physician groups
be permitted to estimate the portion of
the capitation allocated to referral
services for purposes of determining
whether there is substantial financial
risk. This is because it is the
association’s belief that many large
prepaid plans do not have, and cannot
obtain, this information. The association
believes that the regulatory requirement
that contracts specify the allocation
between services provided by the
physician or physician group and the
amount allocated for referral services
(provided outside the physician group
or the physician’s practice) has two
objectives: (1) To provide a basis for the
calculation of risk transference to
determine whether substantial financial
risk is transferred; and (2) to apprise the
physician or physician group of the
portion of its capitation “‘at risk.” The
association contends that we could
achieve the first of these two objectives
by allowing the prepaid plan to estimate
the expected portion of referrals through
the use of historical data or actuarial
tables. The prepaid plan could be
required to certify that its decision was
made in good faith based on the best
available data. In accepting this
proposal, the association contends that
we would be meeting our
responsibilities under E.O. 12866 to find
an alternative regulatory approach that
imposes the least burden on society
while still achieving its objective.

The association questioned whether
the second objective it has presumed, to
apprise the physician or physician
group of the portion of its capitation *‘at
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risk,” is meaningful today since
physicians are far more aware of the
implications of risk assumption than
they once were.

As an alternative approach, the
association suggested that the
physician/physician group put in the
contract the estimated portion of
services that would not be provided by
the physician or physician group. The
association stated that, although this
amount may change over time, it would
not support revisions to the contract to
reflect changes made within the
discretion of the individual physician or
physician group. The association notes
that this alternative approach would not
be the most desirable because it would
require the burdensome step of
recontracting with large numbers of
physicians.

Response: As indicated in the March
27, 1996 rule, prepaid plans have the
option of specifying in the contract
maximum and minimum payment
amounts. As long as the difference
between these amounts does not exceed
25 percent of the maximum amount, the
physician or physician group is not at
substantial financial risk. Without
specifying these limits, physicians who
are capitated for all services are
potentially at risk of losing 100 percent
of their income. Given this potential
loss, they may feel the pressure to
reduce necessary services.

Prepaid plans have the opportunity to
include a provision in their contract
with a physician group that would
require the physician group to specify
the level of potential risk for referral
services. Relying on historical or
actuarial data may not be reflective of
risk in current contracts. While it may
be true that physicians today are more
aware of the implications of risk
assumption, there is no evidence that
the ability to manage this risk has
substantially changed. Further, while
physician groups may want the
flexibility to change risk sharing
arrangements on an ad hoc basis, we
have to question the impact of these
changes on patient care decisions.

Recommendation: The association
recommends that the regulation be
amended to allow for the pooling of the
total prepaid enrollment from the
prepaid plan and across prepaid plans
for purposes of determining substantial
financial risk. The regulation exempts
from the requirements of the regulations
physicians or physician groups who
provide services to 25,000 Medicare or
Medicaid enrollees of the prepaid plan.
The association maintains that this
approach, which does not allow for the
pooling of patients, is unnecessarily and
inappropriately rigid and conservative.

The association stated that it believed
the 25,000 patient exemption is
permitted because physician groups
with a patient base this large can
assume the risk for referral services
greater than the risk threshold without
the need for stop-loss coverage. As the
number of enrollees under the
responsibility of the physician group
increases, so does the ability of the
physician group to assume that risk. The
association believed that this risk is
reduced regardless of whether the
patients are Medicare, Medicaid, or
commercial. Similarly, this risk is
reduced regardless of whether the
patients are the enrollees of a single
prepaid plan or the enrollees of several
prepaid plans. Thus, for purposes of
qualifying for the substantial financial
risk exemption, a prepaid plan should
be allowed to consider the total number
of prepaid enrollees served by a
physician group. These pooled enrollees
should, in the association’s view,
include all enrollees of that prepaid
plan and enrollees of other prepaid
plans that have selected the physician
or physician group, provided that the
physician or physician group is at risk
for the provision of services to those
enrollees.

Response: In the preamble, we
provided evidence from analyses by
Rossiter and Adamache (1990) (Health
Care Financing Review, vol. 12, prepaid
plan. 19-30) that supported the decision
that physician groups with more than
25,000 patients are able to adequately
spread risk and are so unlikely to lose
money that we could determine them to
not be at substantial financial risk.

We have decided to allow pooling of
Medicare, Medicaid, and commercial
members for purposes of determining
substantial financial risk because this
kind of pooling is consistent with the
rationale for permitting pooling (that is,
the spreading of risk). The physician
group may also pool patients across
more than one managed care plan with
which it has a contract. Note, however,
that, as revised by this final rule,
§417.479(h)(1)(v) allows for pooling of
patients for purposes of determining
substantial financial risk and meeting
various stop-loss requirements. This
section then specifies that pooling is
permitted only if: (1) Pooling is
otherwise consistent with the relevant
contracts governing the compensation
arrangements for the physician or
physician group; (2) the physician or
physician group is at risk for referral
services with respect to each of the
categories of patients being pooled; (3)
the terms of the compensation
arrangements permit the physician or
physician group to spread the risk

across the categories of patients being
pooled; (4) the distribution of payments
to physicians from the risk pool is not
calculated separately by patient
category; and (5) the terms of the risk
borne by the physician or physician
group are comparable for all categories
of patients being pooled.

In general, the purpose of these
conditions is to ensure that all patients
included in the risk pool are being
treated under comparable payment
arrangements; that is, the risk or reward
to the physician or physician group
would be the same for referring services
for any individual patient in the pool.
The patient categories refer to Medicare,
Medicaid, and commercial members.
The type of incentive arrangements,
such as withholds and capitation would
usually be the same throughout the pool
to be considered comparable. Pools over
the 25 percent risk threshold can be
combined with those arrangements
below the 25 percent risk threshold. The
pool represents the total dollars on
which the payout is made to the doctor
or the stop-loss threshold is assessed.

This final rule, however, eliminates
the arrangement that allows the HMO,
CMP, or HIO to pool across physician
groups to reduce the stop-loss
requirements. We believe physician
behavior is influenced by the number of
patients using the physician group,
rather than total enrollment in the
HMO, CMP, or HIO. A physician group
that has a small number of patients does
not spread its risk throughout the
prepaid plan, but only within its group.
Allowing pooling across groups does
not provide patients enough protection.

Recommendation: The association
recommended that the regulations apply
a “‘reasonableness test” in calculating
compensation under a physician
incentive plan. The association noted
that plans often use formulas to
calculate the amount of the withhold to
be returned or the bonus to be
distributed. These formulas allow for
distributions of a certain percentage of
savings to the physician or physician
group when utilization or costs are less
than projected. These arrangements
often do not cap the upside potential
gain from a bonus although natural
limits may exist because there is no
expectation that the scenario in which
no services are provided will occur. The
physicians and physician groups
understand these de facto limits, and it
would be unnecessarily burdensome to
require prepaid plans to amend
thousands of contracts to insert bonus
limits in their contracts. The regulations
should be amended to confirm that
prepaid plans may use an amount for
purposes of determining the maximum
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payment that is realistic rather than the
theoretical highest payment level. The
same standard should be applied in
calculating minimum levels.

Response: We believe that past
behavior is no guarantee of future
behavior. Physicians could still feel the
pressure if they are placed at substantial
financial risk, regardless of past
payments. Therefore, the incentive plan
contracts must contain these limits
explicitly.

Recommendation: The association
recommends that the regulation should
allow for a “‘good cause” exemption
from the requirements of the regulation
in the event that substantial financial
risk is transferred. The association
argued that in an ever-changing health
care delivery system, the regulation
should provide for flexibility to adapt to
unanticipated circumstances. The
association notes that our regulations
frequently allow for good cause
exemptions from requirements, and it
contends that circumstances may arise
in the future that merit an exemption
from the regulatory requirements.
According to the association, inclusion
of a good cause exemption would give
us the flexibility to approve appropriate
physician incentive plans without the
need to amend our regulations. An
example of one instance in which a
good cause exemption may be
appropriate is if the prepaid plan can
demonstrate that the physician group is
assured of receiving compensation on
an encounter basis comparable to or at
a certain percentage of the resource-
based relative value scale fee schedule
amount.

The association stated that it is
currently exploring functional ways in
which a good cause exemption could be
designed and appropriately
implemented.

Response: We have no legal authority
to permit plans to fail to comply with
the rules in section 1876(i)(8) for ‘‘good
cause.” Moreover, even if we did, we do
not know of any systematic basis for
providing a good cause exemption to
this regulation. The example cited by
the commenter can be written into the
contract to ensure that the physician
receives a certain percentage of the fee
schedule amount. However, the issue is
not guaranteeing a minimum level of
income. Rather it is setting parameters
so that decisions are not made because
of a concern with unforseen
circumstances, such as adverse
selection, bad incentive plan design, etc.
Our goal is to protect beneficiaries in
these circumstances.

Comment: A group that advocates on
behalf of individuals with disabilities
recommended that we consider

alternative methods to determine the
appropriate levels of stop-loss insurance
for those involved in the care of persons
or communities who are at high risk for
unexpected, adverse medical events
(For example, urban providers with a
high patient load of pregnant women
with histories of substance abuse). The
group stated that these providers may
have difficulties determining an
accurate estimate of expected
expenditures based on a previous year’s
per-patient costs. The group suggested
that other methods to determine
substantial financial risk may include:

(1) The use of several years of
longitudinal data to determine a
realistic substantial risk level (in order
to adjust for the periodicity of certain
illnesses); or

(2) The use of retrospective analyses
to determine the incidence of
unexpected events within the provider’s
pool, with adjustments made to correct
for current levels of expected
“substantial risk” related to the
likelihood of these previous events.

This group further recommended that
we examine alternative methods of
determining substantial risk for
providers who are likely to care for
“medically needy” eligibles. The
association gave the following example,
a preferred provider organization (PPO)
medical specialist provider may care for
a substantial number of persons with
life-threatening illness, such as cancer,
Alzheimer’s or AIDS. If patients switch
from private to public health insurance
while under the care of the medical
provider (due to “spending down’ into
poverty), the provider’s determination
of “substantial risk’ may be
underestimated. In this case, the PPO
medical specialist may be subject to
various levels of financial incentives
(through both private and public funded
health plans) without having to
demonstrate adequate quality of care or
financial liability provisions.

Response: The goal of the substantial
financial risk analysis is to determine
whether stop-loss protection is needed.
The stop-loss protection is designed to
provide protection if the physician
group experiences patients with a
greater than average risk. Thus, there is
no need to set a different substantial
financial risk threshold for high risk
cases. The stop-loss protection
addresses this concern.

Comment: A commenter
recommended that we consider
lowering the threshold at which plans
are required to provide stop-loss
coverage for CHCs. The commenter
suggested that we consider whether it is
appropriate to compare risks to CHCs
with risks to other kinds of primary care

providers. The commenter pointed out
that CHCs provide services almost
exclusively to Medicaid/Medicare
beneficiaries and impoverished
uninsured patients. Thus, CHCs
essentially have no capacity to generate
revenues to offset losses sustained on
referrals under a capitated rate. In
addition, the commenter suggested that
the schedule reducing the amount of
protection required should be modified
so that it decreases more slowly as a
CHC’s patient panel increases. The
commenter said such a change is
justified because CHCs may incur even
greater risk as their capitated patient
enrollment increases because the CHC’s
patients are likely to be in poorer health
than the average patient.

Response: We are giving additional
consideration to the impact of the
current risk threshold on physician
incentive plans with CHCs. During the
implementation of this regulation, we
will collect data on the impact of the 25
percent threshold on CHCs, and
consider whether some form of relief
may be appropriate. We are concerned,
however, that lowering the threshold as
the commenter suggests would require a
substantial number of these centers to
provide stop-loss protection to their
physicians that they may not be able to
afford.

Comment: A commenter asked
whether ancillary services are
considered referral services.

Response: For purposes of §411.479,
if the physician group performs the
ancillary services then the services are
not referral services. If the physician
group refers patients to other providers
of services for the ancillary services,
then the services are referral services.

Comment: A commenter pointed out
that a response in the March 27 final
rule at 61 FR 13438, column 2, states
that, if the HMO uses a combination of
withhold and/or bonus arrangements,
these arrangements will be aggregated
for purposes of determining whether the
physician is placed at substantial
financial risk. The commenter adds that,
in column 3 of that page, however, the
response states that we are not requiring
disclosure of every incentive
arrangement between a physician group
and its physicians, only those under
which the physician is placed at
substantial financial risk. A prepaid
plan wanted to know how it could be
expected to know that in the aggregate
the arrangements created substantial
financial risk if the physician group is
not required to disclose the individual
arrangements.

Response: The above comment
reflects a misconception. The quote
from the third column addresses what
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information must be disclosed by the
prepaid plan to us, not what
information the physician group must
disclose to the prepaid plan. It is
incumbent upon the prepaid plan to
obtain from the physician group all the
information that it needs to determine
whether individual physicians are
placed at substantial financial risk. This
can be a subject addressed as part of the
contract negotiations between the
prepaid plan and the physician group.
Comment: A commenter stated that
the methodology used to determine
substantial financial risk has
consequences that they believe we never
intended. For example, certain bonus
arrangements could be construed as
transferring substantial financial risk.
The commenter described a program
under which bonuses that are added to
a base capitation are aimed at rewarding
the primary care physician (PCP) for
high quality care, full service capacity,
long office hours, accepting all new
patients, and cost-effectiveness. The
commenter offered the following
illustration: a PCP might get $10.50 per
member/per month (PMPM) as
capitation, $1.50 PMPM for scoring well
on member surveys and office record
reviews, $1.00 PMPM for being open to
new patients, and $1.50 PMPM for
having average utilization. The total
compensation would then be $14.50
PMPM. The commenter stated it does
not believe that these quality
performance and service bonuses are the
“substantial financial risk’ with which
we are concerned. The commenter
stated that there is no downside risk
here, but there is the ability to add to
income for good performance. If the
intent is to include these bonus
arrangements, the commenter wanted to
know whether the relevant amount was
the maximum attainable bonus or the
average bonus paid to all PCPs in the
network. The commenter also pointed
out that, in applying our methodology to
calculate substantial financial risk, a
physician who is paid a higher quality
office component than a second
physician (both with the same
utilization), would be found to have
assumed a greater financial risk than the
second, even though the first
physician’s revenues were greater.

Response: While we are supportive of
a quality bonus payment, there is very
limited experience with its use, and
whether a physician will actually
receive it is speculative. We will revisit
the issue when more information is
available on the nature, extent, and
experience with quality bonuses.

Subcontracting

A number of commenters, including a
major association, made the same
comment on the provisions of section
417.479(i), which requires that the
disclosure, stop-loss protection, and
survey requirements of §417.479 be
satisfied when an HMO or CMP
contracts with a physician group that
places the individual physician
members at substantial financial risk for
services they do not furnish. The major
association’s comment, which was the
most comprehensive, is presented
below.

Comment: One major association
challenged our legal authority to reach
arrangements between a contracting
physician group and its individual
physicians (or between an ““intermediate
entity”” and physicians or a physician
group). The association pointed out that
section 1876(i)(8)(B) of the Act defines
a physician incentive plan as—
any compensation arrangement between an
eligible organization and physician or
physician group that may directly or
indirectly have the effect of reducing or
limiting services provided with respect to
individuals enrolled with the organization.
[Emphasis added by the association.]

The association argued that,
regardless of the policy considerations
that favor extending the reach of these
rules to subcontracts (for example, the
possibility that failure to do so could
create a “loophole’ that could be
abused), doing so was inconsistent with
the “plain meaning” of this statute. The
association accordingly contended that
our interpretation was legally
impermissible, regardless of the policy
considerations in its favor.

The association also argued that
expanding the scope of the regulation to
cover other incentive plans without a
new opportunity for notice and
comment violated the Administrative
Procedure Act (APA). The association
pointed out that the APA requires that
there be a general notice of proposed
rulemaking published in the Federal
Register that includes, among other
things, the terms or substance of a
proposed rule or a description of the
subjects and issues involved. The
association included the following
guotation from a decision by the Court
of Appeals for the District of Columbia
Circuit discussing a standard that the
court applied for determining whether
the APA requirement has been met:

Statutory duty to submit proposed rule for
comment does not include obligation to
provide new opportunities for comments
whenever final rule differs from proposed
rule; rather, an agency adopting final rules
that differ from proposed rules is required to

renotice when changes are so major that
original notice did not adequately frame
subjects for discussion. (Air Transport
Association of Americav. C.A.B., 732 F.2d
219 (D.C. Cir. 1984))

The association argued that revising
the proposed rule to extend its
provisions to subcontractor
arrangements was a sufficiently “major”
change that a new notice and
opportunity for comment was required
under the above standard.

Finally, the association contended
that support for its position could be
found in language from earlier
legislation directing HHS to study
incentive arrangements. This language
referred to “‘incentive arrangements
offered by health maintenance
organizations and competitive medical
plans to physicians.”

Response: We believe that in referring
both to individual “physician[s]”” and to
“physician group[s],”” Congress
intended to cover all incentive
arrangements that could provide
incentives for a physician treating an
HMO enrollee to reduce or limit
services; both those affecting only an
individual physician and those affecting
a group of physicians as a whole. A
letter from the original author of this
legislation confirms that this was his
intent in drafting this language.

As noted above, the association
attempts to place significance on the use
of the word “‘between’” in the definition
of physician incentive plan in section
1876(i)(8)(B) (quoted above). The
association reads this as limiting the
scope of the definition of physician
incentive plan to arrangements in a
contract directly between a prepaid plan
and a physician or physician group. In
fact, however, an individual physician
who serves a prepaid plan’s enrollees as
a member of a physician group does
have a relationship with that prepaid
plan, albeit an indirect one. There is an
indirect but clear link ““between” that
physician and the prepaid plan whose
enrollees the physician treats. The only
difference is that instead of a single
direct contract between the physician
and the prepaid plan, the physician has
a contract with the group, and the group
in turn contracts with the prepaid plan.

Even though this is a two or more step
arrangement rather than a single direct
contract, there nonetheless is a
physician incentive plan involving the
prepaid plan’s enrollees that exists
“between’’ the physician providing
services to a prepaid plan’s enrollees
and the prepaid plan that is accountable
for these services. There is simply an
added layer of organization and legal
arrangements “‘between’ the physician
and the prepaid plan. During our review
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of applications for Medicare contracts,
we currently review the plan’s
contracting arrangements to ensure that
subcontracts actually signed by the
physician at the “retail”” end of the
prepaid plan’s health care delivery
network inform physicians of their
responsibility to carry out the prepaid
plan’s obligations under section 1876.
This longstanding practice is fully
consistent with our view that an
individual physician contract with a
physician group is part of the total
arrangement “‘between’ that physician
and the prepaid plan that is accountable
for the services the physician is
providing to the plan’s members. For
instance, we hold the plan accountable
for the quality of care delivered by all
components subcontracting with the
plan including the care delivered by the
physicians.

For all of the above reasons, we
believe that it is fully consistent with
the words of the statute to reach all
incentive arrangements that exist
“between’ doctors providing the care
and a prepaid plan accountable for that
care, whether they are contained in a
physician’s contract with a physician
group or other intermediate entity, or in
the contract the group or entity has with
the prepaid plan. (With respect to the
association’s reliance on language in
past legislation, we do not believe that
it has any relevance in interpreting
section 1876(i)(8). Indeed, it is
inconsistent with the language in
section 1876(i)(8), since it references
only arrangements with a physician,
and not those with a physician group.)

In addition to being consistent with
the words of the statute, we believe that
our interpretation is consistent with the
purpose of the statute, which is to
protect Medicare beneficiaries enrolled
in prepaid plans from the possible
effects of financial incentives to deny or
limit medically necessary care. It is
irrelevant to this statutory objective
whether incentives are contained in the
prepaid plan’s contract with a physician
group, or in the group’s contract with
the physician. It is fully consistent with
the intent and purpose of section
1876(i)(8) to reach any plan that could
contain the incentives Congress wanted
to address. As suggested above, it also
would make no sense to establish a
regulatory scheme that could be
circumvented simply by erecting a
“protective shield” between the prepaid
plan and individual physicians in the
form of an intermediate entity or
physician group structure. The
possibility of such a “loophole”
permitting plans to circumvent these
regulations was a major factor in our

decision to extend the reach of these
regulations to subcontractors.

We also disagree with the association
that the change we made in the final
rule violated the APA under the
standards of the Air Transport
Association case cited by the
association. Indeed, we believe that this
type of revision is precisely the kind the
court had in mind when it wrote that
there is no “‘obligation to provide new
opportunities for comments whenever a
final rule differs from a proposed rule.”
We believe that it is clear that this is not
a change ‘‘so major that original notice
did not adequately frame [the] subject []
for discussion.” Clearly the “original
notice” did “frame” this as a “‘subject []
for discussion,” since commenters in
fact commented on this question. A
second notice thus was not required
under the Air Transport decision.

In any event, even if a second
opportunity to comment had been
required under the Air Transport
standard, any such requirement has now
been satisfied through the notice and
comment process culminating in this
revised rule.

Stop-loss

We received several comments on the
stop-loss requirements in the March 27
rule. Section 417.479(g)(2) requires that
HMOs or CMPs that operate incentive
plans that place physicians or physician
groups at substantial financial risk
ensure that these physicians or
physician groups have either aggregate
or per-patient stop-loss protection in
accordance with the following
requirements:

« If aggregate stop-loss protection is
provided, it must cover 90 percent of
the costs of referral services (beyond
allocated amounts) that exceed 25
percent of potential payments.

« If the stop-loss protection provided
is based on a per-patient limit, the stop-
loss limit per patient must be
determined based on the size of the
patient panel. In determining patient
panel size, the patients may be pooled
using one of the approved methods
(discussed below) if pooling is
consistent with the relevant contract
between the physician or physician
group and the prepaid plan. Stop-loss
protection must cover 90 percent of the
costs of referral services that exceed the
per patient limit. The per-patient stop-
loss limit is as follows:

« Less than 1,000 patients—$10,000.

» 1,000 to 10,000 patients—$30,000.

« 10,000 to 25,001 patients—
$200,000.

 Greater than 25,000 patients:

+ Without pooling patients—none;
and

+ As a result of pooling patients—
$200,000.

Section 417.479(h)(1)(v) provides that,
for purposes of determining panel size,
patients may be pooled according to one
of the following methods:

¢ Including commercial, Medicare,
and/or Medicaid patients in the
calculation of the panel size.

¢ Pooling together, by the HMO or
CMP, of several physician groups into a
single panel.

Section 417.479(g)(2)(iii) provides
that the HMO or CMP may provide the
stop-loss protection directly or purchase
it, or the physician or physician group
may purchase the stop-loss protection.
This section also provides that, if the
physician or physician group purchases
the stop-loss protection, the HMO or
CMP must pay the portion of the
premium that covers its enrollees or
reduce the level at which the stop-loss
protection applies by the cost of that
protection.

Comment: A major association stated
that enormous confusion exists among
its membership as to the meaning and
application of the stop-loss provisions.
The association urged us to reevaluate
not only the substantive requirements,
but the manner in which we expressed
the information and to explain more
clearly our intentions. The association’s
comments on this issue fall into two
categories: (1) The obligation for
payment of the stop-loss coverage and
(2) the substantive requirements for
stop-loss. In making its comments, the
association also offered
recommendations for amendments to
the regulations. We summarize the
association’s comments and
recommendations below:

Comment 1. The association believed
that the responsibility of paying for the
stop-loss protection should be a
negotiable issue between the HMO or
CMP and its physician group or
physician. The association argued that
the language used in section 1876(i)(8)
of the Act requiring HMOs or CMPs to
provide stop-loss can be reasonably
interpreted to impose an obligation that
the stop-loss coverage be made available
to the physician or physician group.

The association also maintained that
public policy supports allowing the
financial responsibility for stop-loss
coverage to be determined between the
parties and not mandated by us. The
association noted that a common
element in a capitation arrangement
between an organization and a
physician group is a requirement that
stop-loss be obtained to protect the
physician group from undue risk. This
stop-loss could be purchased by the
prepaid plan or by the physician group.
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The association stated that typically,
these arrangements provide that the
physician group, and not the prepaid
plan, has the responsibility to pay for
the stop-loss coverage. Another option
the association noted would be to give
the physician group the option either of
purchasing the stop-loss coverage made
available by the prepaid plan or
purchasing the stop-loss coverage itself.
The association pointed out that in all
cases, the cost of the stop-loss coverage
is an element of the compensation (the
capitation would be reduced if the
prepaid plan pays for the stop-loss
coverage and would be higher if the
physician group does).

The association stated that stop-loss
coverage at the levels required by the
regulations is very expensive to obtain
and that requiring prepaid plans to bear
that cost would result in an enormous
financial burden shifted from physician
groups to prepaid plans. To avoid this,
and consistent with the discussion
above, the association recommended
that we allow the prepaid plan and the
physician group or physician to
negotiate the financial responsibility for
the stop-loss coverage.

Response: After further analysis, and
for the reasons set forth in the above
comment, we are amending the
regulation to require only that the HMO
or CMP provide us proof that the
physician groups have adequate stop-
loss protection in place. We believe this
is consistent with the primary goal of
the regulation of ensuring that if the
physicians are at substantial risk, they
have adequate stop-loss protection. In
addition, we have further information
that physician groups may have access
to more affordable stop-loss as a result
of their participation in a number of
HMOs or CMPs.

Comment 2. The association
recommended that we revise the
regulations to reflect what it believes to
be more appropriate stop-loss levels, to
account for existing stop-loss
arrangements, and to provide an
appropriate means of applying the stop-
loss requirements to bonus and
withhold arrangements. The association
believed that the stop-loss limits are
inappropriately low. It stated that a
$10,000 limit might be appropriate for a
panel size less than 250 patients, but is
not reasonable for a 1,000 patient panel.
The association stated that one of its
members projects that the cost of stop-
loss over $10,000 for hospital services

for a Medicare enrollment would be
about 20 percent of the total medical
cost; this could be about $80 to $100 per
member per month depending on
geographic area. Therefore, the
association believed that it is incumbent
upon us to reevaluate the stop-loss
limits and to replace the existing limits
with ones that are more appropriate and
less costly to obtain.

In addition, the association
maintained that the stop-loss
requirements fail to identify how
prepaid plans can analyze stop-loss
coverage that is already being provided
to the physicians or physician groups to
determine whether it meets the
regulatory standard. The association
stated that while it assumes we would
allow prepaid plans to obtain ““credit”
for stop-loss coverage that already
exists, it may be exceedingly difficult to
compare the coverage. For example,
existing stop-loss coverage may have a
lower attachment point (that is,
deductible), but higher coinsurance
amounts or vice versa. Some stop-loss
coverage may vary by disease. Also,
some coverage may vary depending on
whether the cost is related to inpatient
care or specialty care. Some prepaid
plans apply individual and aggregate
stop-loss simultaneously. Some stop-
loss limits are linked to utilization
levels and not cost levels. Some
physician groups decline the coverage
offered by the prepaid plan because it
may be less costly to obtain the coverage
for all their patients rather than only
those who are enrollees of a single
prepaid plan. In light of this, the
association recommended that we do
the following:

* Reevaluate the stop-loss limits in
light of actuarial input on the
appropriate need for stop-loss coverage
and its cost.

« Allow a prepaid plan to retain the
services of an actuary who would assign
an actuarial value to the stop-loss
coverage currently being provided to the
physician or physician group. Allow the
prepaid plan to meet the stop-loss
requirements by providing (that is,
making available) the difference
between the actuarial value of the
requirement and the value of the stop-
loss currently being provided to the
physician or physician group. The
prepaid plan, in consultation with its
actuary, could convert this difference
into an actuarial equivalent in order that
the new coverage be consistent with the

nature of the stop-loss coverage already
provided to the physician or physician
group. The association stated that this
recommendation is intended to
accomplish two objectives: (1) The
prepaid plan would obtain credit for
stop-loss coverage already provided to
the physician or physician group; (2) the
prepaid plan would have more
flexibility in determining how the
requirement was met; for example, if it
wished, the prepaid plan could meet the
requirement by building on the
structure of its existing stop-loss
coverage.

A second issue raised by the
association concerns the applicability of
the stop-loss requirements to withhold
and bonus arrangements. When
physicians or physician groups are at
risk for referral services under a
capitation arrangement, stop-loss
coverage would protect the physician
group or physician from excessive costs.
In contrast, when an organization uses
withholds or bonuses as its incentive
arrangements, no large potential
economic loss would occur at which the
stop-loss would attach. The association
recommended that we rethink the
application of the stop-loss
requirements to withhold and bonus
situations. It also argued that we should
amend our regulation to allow for
adjustments in the stop-loss attachment
points to account for inflation; that is,
as health care costs increase, the limits
need to be raised accordingly.
Otherwise, the stop-loss coverage
provided by the prepaid plan would
become unduly and inappropriately
comprehensive.

Response: Based on actuarial analyses
and consultation with experts
knowledgeable about current stop-loss
insurance practices, this final rule
makes a number of changes to the stop-
loss provision. Because many of the
stop-loss arrangements currently in
place differentiate between professional
services and hospital or other
institutional services, we are revising
8417.478(g)(2)(ii) to permit prepaid
plans and physician groups to choose
either a single combined limit or
separate limits for professional services
and institutional services. We are also
revising the categories of patient panel
size to increase the number of categories
and smooth out the gradation of
attachment points. This final rule
establishes the following limits:



Federal Register / Vol. 61, No. 252 / Tuesday, December 31, 1996 / Rules and Regulations 69045

. Separate In- Separate
Panel Size Sblinn%IS (L:llr)nrﬂ stitutional Professional
Limit Limit
1000 P *$6,000 *$10,000 *$3,000
00 1 Y00 O 30,000 40,000 10,000
L300 1 T 00O RPN 40,000 60,000 15,000
8,001-10,000 ... 75,000 100,000 20,000
10,001-25,000 . 150,000 200,000 25,000
> 25,000 iiiiiiiiiiiiie et ————————————————————————————————]]]] 111111111111 n e e na e e na e e aaaaaaeaaaeaaaaaaeas none none none
The asterisks indicate that, at this of the costs of referral services that Survey

level, stop-loss insurance is impractical.
The premiums would be prohibitively
expensive. Plans and physician groups
clearly should not be putting physicians
at financial risk for panel sizes this
small. It is our understanding that doing
so is not common. For completeness,
however, we do show what the limits
would be in these circumstances.

In regard to the comments on bonuses
and withholds, we specifically
indicated that when bonuses and
withholds put physicians at substantial
financial risk, the physicians need to
have stop-loss protection. The
legislation and regulation require that
all forms of incentive arrangements that
put physicians at substantial financial
risk have stop-loss protection. Even
though current stop-loss policies may
not cover bonuses and withholds, this is
the requirement of this regulation. Thus,
if current policies do not cover these
arrangements, the prepaid plans,
physician groups, and/or the
reinsurance companies must arrange for
protection against losses that can occur
due to withholds or the potential loss of
bonus payments.

With regard to the suggestion that we
account for inflation, we will be
periodically reviewing the requirements
of this regulation in light of new or more
complete information about
compensation arrangements and their
impact on patients. We will consider
this and other recommendations again
in the future.

Comment: A commenter asked how
frequently panel size can be updated
and how soon this increased panel size
can be reflected in higher stop-loss
limits for the group. The commenter
also asked whether an HMO that
increases enrollment in a physician
panel and correspondingly raises its
stop-loss limits must refile its physician
incentive arrangement with us.

Response: There is no limitation on
the frequency with which panel size can
be updated.

Comment: One commenter noted that
the stop-loss protection required by this
regulation would cover only 90 percent

exceed 25 percent of potential
payments. The commenter believed that
the financial incentive to reduce or
withhold referral services to Medicare
patients could, in this situation, be
overwhelming. The commenter said this
would be particularly true in situations
in which the physician treated an
atypical mix of patients requiring
referrals for specialty care.

Response: We adopted our position
based upon comments on the proposed
rule. As indicated in the preamble to the
March 27, 1996 final rule, this policy is
currently used by many prepaid plans
and has worked well to ensure that
physicians are sensitive to avoid the
furnishing of unnecessary services.
Recent information from prepaid plans
and actuaries confirms that this 90/10
standard is consistent with actual
practices and policies. We set the ratio
at the high end of the continuum of
ratios used in the industry since they
range from 90/10 to 75/25. Thus, we
have allowed for limited risk sharing
beyond the stop-loss limits. Further, as
indicated in the preamble to the March
1996 rule, we made changes in the stop-
loss limits to adjust for the
incorporation of this additional risk
sharing.

Comment: A major organization
representing physicians believed that
we should require a reduced, but still
substantial, amount of stop-loss for
plans with enrollment in excess of
25,000 patients.

Response: As stated earlier, evidence
from analyses by Rossiter and
Adamache supports the decision that
physician groups with more than 25,000
patients are able to adequately spread
risk. Therefore we concluded that they
are not at substantial financial risk. The
commenter did not provide any data or
rationale that would lead us to a
different conclusion. Note also that the
change made by this final rule discussed
earlier that eliminates pooling by the
prepaid plan across physician groups to
achieve the 25,000 base should alleviate
the commenter’s concern.

We received a single comment on the
enrollee survey provisions in the rule.
Section 417.479(9)(1) requires that
HMOs or CMPs that operate incentive
plans that place physicians or physician
groups at substantial financial risk
conduct enrollee surveys. These surveys
must—

¢ Include either all current Medicare/
Medicaid enrollees of the HMO or CMP
and those who have disenrolled (other
than because of loss of eligibility in
Medicaid or relocation outside the
HMOQO'’s or CMP’s service area) in the
past 12 months, or a sample of these
same enrollees and disenrollees.

« Be designed, implemented, and
analyzed in accordance with commonly
accepted principles of survey design
and statistical analysis.

« Address enrollees/disenrollees
satisfaction with the quality of the
services provided and their degree of
access to the services.

« Be conducted no later than 1 year
after the effective date of the incentive
plan, and at least every 2 years
thereafter.

Comment: A major organization
suggested that we require health plans
to use a standardized survey
questionnaire designed by HCFA,;
require health plans to oversample
disenrollees and persons with chronic
conditions or high cost illnesses;
provide detailed instructions to plans
on survey design; and publish a
comparison report card of all survey
results.

Response: The final rule did not
specify that the plans conduct a separate
survey for this regulation because most
plans already administer surveys that
meet the requirements of this regulation.
We do, however, recognize the value of
having a standardized survey
instrument and have developed one, as
part of our effort to measure and
improve quality of care, that can be used
to satisfy the requirements of this
regulation.

We have, in concert with the Agency
for Health Care Policy and Research
through the latter’s CAHPS process
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(Consumer Assessments of Health Plans
Study), sponsored the development of a
Medicare-specific consumer satisfaction
instrument, so that the unique health
care concerns of the senior population
are adequately addressed. CAHPS is a 5-
year project whose purpose is to
develop a set of standardized consumer
satisfaction instruments usable across
all populations; subpopulation specific
modules are being developed not only
for the Medicare population, but also for
Medicaid, the chronically ill and
disabled, and children.

We have notified plans of our
intention to require all Medicare
contracting plans that have had a
Medicare contract for at least 1 year as
of January 1, 1997 to participate in this
CAHPS survey. The CAHPS Medicare
survey will be administered by an
independent third-party contractor to
the Government, secured through an
open, competitive bidding process. The
primary purpose of the survey is to
provide information to consumers that
will enable them to make plan-to-plan
comparisons and thereby to make better-
informed health plan choices. Key
results of the survey will be published
in a comparability chart that contains
cost and benefit information on all
Medicare contracting plans.

We will consider participation by a
plan in the CAHPS survey as satisfying
the requirements of this regulation,
subject to the following two additional
considerations. First, the current version
of CAHPS does not contain a module
addressed to disenrollees. Efforts are
underway to develop such a module,
which may be available by 1998. For
1997, we are preparing guidelines to
managed care plans on how to satisfy
the requirement to survey disenrollees.
That guidance will be available in the
spring of 1997.

Second, as noted above, under the
requirements of our quality initiative,
plans that received their initial
Medicare contract after January 1, 1996,
are not required to participate in the
CAHPS survey until calendar year 1998.
There will likely be plans, however, that
received their first contract after January
1, 1996, that will be required to meet the
enrollee and disenrollee survey
requirements of this regulation in
calendar year 1997. Those plans may
wish to use the CAHPS survey to meet
this requirement.

We have issued an operational policy
letter explaining this requirement in
more detail (See OPL number 96.045,
December 3, 1996).

Oversampling for the chronically ill
and disabled, dually eligible, and
various racial and ethnic groups is a
complex issue. Strategies for doing so

are being seriously considered. We will
be forwarding additional guidance to
managed care plans.

It should also be noted that the
CAHPS survey collects information at
the level of the managed care plans,
without distinguishing among patients
of various physician groups within the
plan. Ideally, the survey required under
this regulation, however, should do so.
We will accept the CAHPS survey as
satisfying this regulation at this time,
while we continue to evaluate
additional measures that might be taken
to collect information by physician
group.

Finally, we will not require that the
Medicaid version of the CAHPS survey
be administered by HMOs with
Medicaid contracts. However, we are
willing to assist States that wish to
require administration of the CAHPS
Medicaid survey.

Other Comments

We received other comments that
were not specifically directed to the
provisions of the regulation. Since these
comments do not directly address the
regulations, we are not responding to
them in this preamble.

We also want to clarify an
inconsistency that occurred in the
preamble to the March 27, 1996 final
rule. While the regulation text was
accurate in specifying that subcontracts
were covered by the regulations, we
were inconsistent in different sections
of the preamble. In the first column at
61 FR 13439, we indicated that
subcontracts are covered, while in the
second and third column of the same
page we indicated that they were not
covered. The statements in the second
and third column were incorrect.

V. Provisions of this Final Rule

This final rule reflects the March 27,
1996 final rule with comment period,
with changes. Many of the substantive
change listed below have been

discussed in section IV of this preamble.

Those that have not are explained
below.

» Section 417.479(b) is revised to
clarify that the physician incentive plan
requirements also apply to
subcontracting arrangements.

« Section 417.479(f), which describes
arrangements that cause substantial
financial risk, is revised to permit
pooling by physician groups of patients
across prepaid plans. A technical
change is also made to change “‘possible
payments’ wherever it appears to
“potential payments”. This latter
change reflects the fact that ““potential
payments” is the term defined in the
paragraph’s introductory text.

e In §417.479(g), which sets forth the
requirements that HMOs and CMPs that
place physicians or physician groups at
substantial financial risk must meet, the
following changes are made:

+ Paragraph (g)(1) is revised to require
that the enrollee survey be conducted
no later than 1 year after the effective
date of the Medicare contract and at
least annually thereafter.

+ Paragraph (g)(2)(ii) is revised to
establish new stop-loss limits based
either on a single combined limit or on
separate limits for professional services
and institutional services.

+ Paragraph (g)(2)(iii) is removed to
eliminate the requirement that the HMO
or CMP pay for the stop-loss protection.

* In 8417.479(h), which concerns
disclosure requirements, the following
changes are made:

+ Paragraph (h)(1)(iv) is revised to
specify that the HMO or CMP must
provide us with proof that the physician
or physician group has adequate stop-
loss protection, including the amount
and type of stop-loss protection.

+ Existing paragraph (h)(1)(v) is
removed to eliminate, as an approved
method of pooling, pooling together, by
the organization, of several physician
groups into a single panel. A new
paragraph (h)(1)(v) is added to permit
pooling, by a physician group, of
patients across prepaid plans. New
paragraph (h)(1)(v) also specifies the
conditions under which pooling is
permitted.

+ Paragraph (h)(2) is revised to
change when the HMO or CMP must
provide the required information. The
current regulation requires this to be
done upon application for a contract,
upon application for a service area
expansion, within 30 days of a request
by us, and at least 45 days before
implementing certain changes in the
incentive plan. We have changed this to
make it an annual requirement. This
first submission must be done prior to
approval of a new contract, with
subsequent submissions prior to each
renewal of the contract. This change is
intended to simplify the requirement
and reduce the reporting burden on the
prepaid plans.

In addition we now specify, in
paragraph (h)(2)(ii), that an HMO or
CMP must provide the capitation data
for the previous calendar year to us by
April 1 of each year. This change is
being made to eliminate confusion
about the reporting period and ensure
consistency.

* In §434.70, which concerns
conditions for FFP, paragraph (a)(3) is
revised to—

+ Eliminate the requirement that the
HMO or HIO must disclose certain
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information within 30 days of a request
by the State or HCFA.

+ To specify that an HMO or HIO
must provide the capitation data for the
previous calendar year to the State
Medicaid agency by April 1 of each
year.

+ Eliminate the requirement that the
HMO or HIO submit the required
information at least 45 days before
implementing certain changes in its
incentive plan.

VI. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, agencies are required to provide
60-day notice in the Federal Register
and solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. This final rule contains
information collections that are subject
to review by OMB under the Paperwork
Reduction Act of 1995. The title,
description, and respondent description
of the information collections are shown
below with an estimate of the annual
reporting and recordkeeping burden.
Included in the estimate is the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
collecting and reviewing the collection
of information.

We are, however, requesting an
emergency review of these regulations.
In compliance with the requirement of
section 3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, we have
submitted to OMB the following
requirement for emergency review. We
are requesting an emergency review
because the collection of this
information is needed prior to the
expiration of the normal time limits
under OMB’s regulations at 5 CFR part
1320, to ensure compliance with the
physician incentive regulation
necessary to implement congressional
intent with respect to incentive
arrangements between managed care
entities and their contracting providers.
We cannot reasonably comply with the
normal clearance procedures because
public harm is likely to result due to the
delay in reporting and monitoring of
these incentives. If emergency clearance
is not provided, we will be forced to
postpone the collection of these data for
12 months due to the timing of contract
cycles.

We are requesting that OMB provide
a 5-day public comment period with a
2-day OMB review period and a 180-day
approval. During this 180-day period,
we will publish a separate Federal
Register notice announcing the

initiation of an extensive 60-day agency
review and public comment period on
these requirements. Then we will
submit the requirements for OMB
review and an extension of this
emergency approval.

Type of Information Request: New
collection.

Title of Information Collection:
Incentive Arrangement Disclosure Form
and Supporting Regulations 42 CFR
417.479 (9)(1), 417.479(h)(1) and (h)(2),
417.479(i), and 434.70(a)(3).

Form Number: HCFA-R-201.

Use: Incentive Arrangement Form and
supporting regulations will be used to
monitor physician incentive plans.

Frequency: Annually.

Affected Public: Nonprofit and for
profit HMOs, CMPs, and HIOs.

Number of Respondents: 450.

Total Annual Responses: 450.

Total Annual Hours Requested:
45,000.

To request copies of the proposed
paperwork collections referenced above,
call the Reports Clearance Office at
(410) 786-1326.

The sections in these final regulations
that contain information collection
requirements are:. §8417.479 (h)(1) and
(h)(2), 417.479(i), 434.70(a)(3), and
417.479(9)(1), (and §434.70(a)(3) for
Medicaid) of this document. However,
the information collection requirements
referenced in 88417.479(g)(1) and
434.70(a)(3) of this final rule, described
below, are currently pending approval
by OMB (under the title ““HEDIS 3.0
(Health Plan Data and Information Set)
and supporting regulations 42 CFR
417.470 and 42 CFR 417.126").

The information collection
requirements at existing §§417.479(h)
(1) and (h)(2), 417.479(i), and
434.70(a)(3) were established by the
March 27, 1996 final rule with comment
period. These sections of the regulations
specify that disclosure concerning
physician incentive plans must be made
to us or the State, as appropriate. The
requirements apply to physician
incentive plans between prepaid plans
and individual physicians or physician
groups with whom they contract to
furnish medical services to enrollees.
The requirements apply only to
physician incentive plans that base
compensation on the use or cost of
services furnished to Medicare
beneficiaries or Medicaid recipients.
Under the existing regulations, a
prepaid plan must provide the
information upon application for a
contract; upon application for a service
area expansion; at least 45 days before
implementing certain changes in its
incentive plan, and within 30 days of a
request by us or the State. This rule

would amend the regulations by
removing the requirements that
disclosure be made upon application for
a service area expansion, within 30 days
of a request by us or the State, and at
least 45 days before implementing
certain changes in the incentive plan. It
would add that disclosure must be made
prior to the approval of a new contract
or agreement and annually thereafter.
These changes should reduce the
reporting burden on prepaid plans. At
the time we published the March 1996
rule, we estimated that approximately
600 entities will submit the information.
We estimated the burden as 8 hours per
response. As discussed in section IV
above, we received numerous comments
stating that we greatly underestimated
the burden associated with complying
with the disclosure requirements and
suggesting alternative approaches. We
now estimate that approximately 450
prepaid plans will disclose information.
We estimate that the burden per
response will be 100 hours, for an
annual total burden of 45,000 hours.
This estimate includes time spent by
subcontractors in furnishing
information to the prepaid plan.

Existing §417.479(g)(1) (and
§434.70(a)(3) for Medicaid) concern
prepaid plans that operate physician
incentive plans that place physicians or
physician groups at substantial financial
risk and require them to conduct
enrollee surveys that include either all
current Medicare/Medicaid enrollees in
the prepaid plan and those who have
disenrolled (other than because of loss
of eligibility in Medicaid or relocation
outside the prepaid plan’s) in the past
12 months, or a sample of these same
enrollees and disenrollees. These
surveys are required to be conducted
annually.

The information collection and
recordkeeping requirements, referenced
in §417.479 (h)(1) and (h)(2),
417.479(g)(1), 417.479(i), and
434.70(a)(3) of these regulations are not
effective until they have been approved
by OMB. The agency has submitted a
copy of this final rule with comment
period to OMB for its review of these
information collections. A notice will be
published in the Federal Register when
approval is obtained. Interested persons
are invited to send comments regarding
this burden or any other aspect of these
collections of information, including
any of the following subjects: (1) The
necessity and utility of the information
collection for the proper performance of
the agency’s functions; (2) the accuracy
of the estimated burden; (3) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(4) the use of automated collection
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techniques or other forms of information
technology to minimize the information
collection burden.

Comments on these information
collections should be mailed directly to
the following address:

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, DC 20503,
Attn: Allison Herron Eydt, HCFA Desk
Officer.

In addition, comments may be faxed
to: Allison Herron Eydt at (202) 395—
6974.

A copy of the comments may be
mailed to the following address: Health
Care Financing Administration, Office
of Financial and Human Resources,
Management Analysis and Planning
Staff, Room C2—-26-17, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

We will also be undertaking an
overall evaluation of all of the reporting
and disclosure requirements in this
regulation within the next year, to
assess the value of the information
compared with the burden of reporting.
All of the disclosure and reporting
requirements, and any related forms,
will continue to be subject to review
under the Paperwork Reduction Act.

VII. Regulatory Impact Statement

Consistent with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601
through 612), we prepare a regulatory
flexibility analysis unless the Secretary
certifies that a rule will not have a
significant economic impact on a
substantial number of small entities. For
purposes of the RFA, we consider all
HMOs, CMPs, and HIOs to be small
entities.

In addition, section 1102(b) requires
the Secretary to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b),
we define a small rural hospital as a
hospital that is located outside of a
Metropolitan Statistical Area and has
fewer than 50 beds.

In the preamble to the March 27, 1996
rule, which provided an opportunity for
comments, we stated that we had
decided not to prepare a regulatory
flexibility analysis because we believed
that few incentive plans will require
changes to comply with the regulations.
A major association of health plans,
which submitted comments on behalf of
its membership, strongly disagreed with
this position.

The association maintained that the
regulations, as adopted, will result in

substantial administrative and financial
burdens on a large number of
organizations. The association requested
that, in light of the information it was
providing to us in its other comments,
we reconsider our decision not to
prepare a regulatory impact analysis.

A number of commenters believed
that, in estimating a burden of 8 hours
per response, we had grossly
underestimated the time and financial
resources that need to be expended to
comply with the disclosure
requirements. These commenters stated
that this problem may be alleviated to
some extent if the prepaid plans were
allowed to agree that all or some of their
physician incentive programs resulted
in substantial financial risk without
having to disclose to us the detailed
information specified in the
Regulations. One commenter added that
the regulations, in essence, require
prepaid plans to act as information
gathering conduits for information
related to physician group and/or
subcontractor incentive plans. The
commenter stated that this is not the
most efficient or effective means and
that a preferable approach is for us to
solicit the information directly from the
physician group or subcontractor. The
commenter recommended that we adopt
a uniform and standardized calculation
and attestation form that prepaid plans
could use to solicit the information.

Another commenter stated that the
stop-loss limits are inappropriately low
and, because of this, the cost of stop-loss
coverage is very high. The commenter
maintains that this rule results in
substantial financial burdens on a large
number of prepaid plans.

The suggestions offered by the
commenters have been addressed in
section IV above. With regard to our
assessment of the impact of the March
27, 1966 rule, we have reviewed our
assessment. In this review, we used
information developed by a major
accounting firm at the request of a major
association, which was shared with us.

Based on survey data from
Mathematica (1995), approximately one-
third of prepaid plans capitate their
physicians for all services. This means
that, of approximately 300 Medicare
prepaid plans, about 100 plans will
capitate for all services. Of
approximately 300 Medicaid HMOs and
HIOs, approximately one-half will have
Medicare contracts and, thus, do not
add to the total. Of the remaining 150
Medicaid plans, many will be relatively
new Medicaid plans. Most new
Medicaid plans do not capitate their
physicians for all services. Therefore,
we estimate that there will be a total of
25 Medicaid prepaid plans in addition

to the 100 Medicare plans that capitate
for all services. These 125 plans will
have to provide stop-loss insurance.
Very few plans that use bonuses or
withholds will exceed the substantial
risk threshold.

Of the 125 plans that will need to
provide stop-loss insurance, most of
these plans already have such coverage.
Taking into account the changes made
by this final rule, we estimate that
approximately 44 prepaid plans (35
percent) will need to increase their stop-
loss coverage. The cost of this additional
coverage is estimated at approximately
$65 million. Since the affected entities
are large, $65 million represents a very
small percentage of their gross annual
income. In addition, we expect that
some of the $65 million will be offset by
monies received from the insurers
because of the increased coverage.

With regard to the financial burden
associated with complying with the
disclosure requirements, we continue to
estimate that approximately 450 plans
will need to comply with the disclosure
requirements. We now estimate the
burden to be 100 hours per response, at
a cost of $20 per hour. This includes the
burden on the physician groups and
subcontractors in furnishing
information to the prepaid plan. Thus,
we estimate the total impact of the
disclosure requirements at $900,000 per
year.

This rule changes the frequency of the
survey requirements (from biennially to
annually), we believe that this imposes
very little additional burden on prepaid
plans since most plans already conduct
annual surveys. In addition, as
discussed in section V of the preamble,
this rule changes when disclosure must
be made to HCFA or the State Medicaid
agency. While this rule adds that
disclosure must be made upon the
contract or agreement renewal or
anniversary date, it removes other
circumstances under which disclosure
must be made. We believe the overall
effect of these changes as to when
disclosure must be made is to reduce
the reporting burden on the affected
prepaid plans.

We are not preparing analyses of this
final rule for either the RFA or section
1102(b) of the Act because we have
determined, and the Secretary certifies,
that this rule will not have a significant
economic impact on a substantial
number of small entities or a significant
economic impact on the operations of a
substantial number of small rural
hospitals.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.
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VIII. Waiver of Delayed Effective Date

We ordinarily provide for final rules
to be effective no sooner than 30 days
after the date of publication unless we
find good cause to waive the delay.

This final rule amends existing
regulations that set forth the
requirements that certain managed care
organizations must meet in order to
contract with the Medicare and/or
Medicaid program. A number of the
changes made by this final rule either
reduce the burden associated with the
regulations or recognize existing
industry practices. Since many managed
care Medicare and Medicaid contracts
renew on January 1, if this final rule
does not become effective until after
that date, the benefits that result from
the changes made by this rule will not
be realized until 1998. Therefore, we
find that it would be against the public
interest to delay the effective date of this
final rule.

Chapter IV of title 42 is amended as
set forth below:

PART 417—HEALTH MAINTENANCE
ORGANIZATIONS, COMPETITIVE
MEDICAL PLANS, AND HEALTH CARE
PREPAYMENT PLANS

A. Part 417 is amended as follows:
1. The authority citation for part 417
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

2.1n 8417.479, paragraph ()

paragraph (g)(2)(iii) is removed;
paragraph (b), paragraph (f) introductory
text, paragraphs (f)(5), (9)(1)(iv),

(@) @)(i), (h)(1)(iv), (h)(1)(v), and (h)(2)

are revised to read as follows:

§417.479 Requirements for physician
incentive plans.
* * * * *

(b) Applicability. The requirements in
this section apply to physician incentive
plans between HMOs and CMP and
individual physicians or physician
groups with which they contract to
provide medical services to enrollees.
The requirements in this section also
apply to subcontracting arrangements as
specified in §417.479(i). These
requirements apply only to physician
incentive plans that base compensation
(in whole or in part) on the use or cost
of services furnished to Medicare
beneficiaries or Medicaid recipients.

* * * * *

(f) Arrangements that cause
substantial financial risk. For purposes
of this paragraph, potential payments
means the maximum anticipated total
payments (based on the most recent
year’s utilization and experience and
any current or anticipated factors that
may affect payment amounts) that could
be received if use or costs of referral
services were low enough. The
following physician incentive plans
cause substantial financial risk if risk is
based (in whole or in part) on use or
costs of referral services and the patient
panel size is not greater than 25,000

(5) Capitation, arrangements, if—

(i) The difference between the
maximum potential payments and the
minimum potential payments is more
than 25 percent of the maximum
potential payments; or

(if) The maximum and minimum
potential payments are not clearly
explained in the physician’s or
physician group’s contract.
* * * * *

(9) Requirements for physician
incentive plans that place physicians at
substantial financial risk. HMOs and
CMPs that operate incentive plans that
place physicians or physician groups at
substantial financial risk must do the
following:

(1) Conduct enrollee surveys. These

surveys must—
* * * * *

(iv) Be conducted no later than 1 year
after the effective date of the Medicare
contract and at least annually thereafter.

(2) * * *

(i) If the stop-loss protection
provided is based on a per-patient limit,
the stop-loss limit per patient must be
determined based on the size of the
patient panel and may be a single
combined limit or consist of separate
limits for professional services and
institutional services. In determining
patient panel size, the patients may be
pooled in accordance with paragraph
(h)(1)(v) of this section. Stop-loss
protection must cover 90 percent of the
costs of referral services that exceed the

introductory text and paragraph (g)(1) patients: per patient limit. The per-patient stop-
introductory text are republished,; * * * * * loss limit is as follows:
: Separate in- Separate
Panel size Sk;?ngég ﬁﬁm stitutional professional
limit limit
0 PSPPI $6,000 $10,000 $3,000
L,0005000 ....viueiieeieteee ettt ettt ettt ettt ettt ettt et et et ettt et et et ea et eae et et e et eae et ete s et ene et ete et etenneteae et etens 30,000 40,000 10,000
L0002 00O PSP 40,000 60,000 15,000
8,001-10,000 ........ 75,000 100,000 20,000
10,001-25,000 150,000 200,000 25,000
S 25,000 ittt — 1 —— 11— — 11—t 1111111111111 e e e e e e n e e e a e e e aaeaaaaaaaaaaans none none none
* * * * * physician group; the physician or all categories of patients being pooled.
(h)y* * = physician group is at risk for referral If these conditions are met, the
(1) * * * services with respect to each of the physician or physician group may use

(iv) Proof that the physician or
physician group has adequate stop-loss
protection, including the amount and
type of stop-loss protection.

(v) The panel size and, if patients are
pooled, the method used. Pooling is
permitted only if: it is otherwise
consistent with the relevant contracts
governing the compensation
arrangements for the physician or

categories of patients being pooled; the
terms of the compensation arrangements
permit the physician or physician group
to spread the risk across the categories
of patients being pooled; the
distribution of payments to physicians
from the risk pool is not calculated
separately by patient category; and the
terms of the risk borne by the physician
or physician group are comparable for

either or both of the following methods
to pool patients:

(A) Pooling any combination of
commercial, Medicare, or Medicaid
patients enrolled in a specific HMO or
CMP in the calculation of the panel size.

(B) Pooling together, by a physician
group that contracts with more than one
HMO, CMP, health insuring
organization (as defined in §434.2 of
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this chapter), or prepaid health plan (as
defined in §434.2 of this chapter) the
patients of each of those entities.

* * * * *

(2) When disclosure must be made to
HCFA. (i) HCFA will not approve an
HMO'’s or CMP’s application for a
contract unless the HMO or CMP has
provided to it the information required
by paragraphs (h)(1)(i) through (h)(1)(v)
of this section. In addition, an HMO or
CMP must provide this information to
HCFA upon the effective date of its
contract renewal.

(ii) An HMO or CMP must provide the
capitation data required under
paragraph (h)(1)(vi) for the previous
calendar year to HCFA by April 1 of
each year.

* * * * *

PART 434—CONTRACTS

B. Part 434 is amended as follows:
1. The authority citation for part 434
continues to read as follows:

Authority: Secs. 1102 of the Social
Security Act (42 U.S.C. 1302).

2.In §434.44, paragraph (a)(1) is
revised to read as follows:

§434.44 Special rules for certain health
insuring organizations.
a * X *

(1) Subject to the general
requirements set forth in § 434.20(d)
concerning services that may be
covered; §434.20(e), which sets forth
the requirements for all contracts; the
additional requirements set forth in
88 434.21 through 434.38; and the
Medicaid agency responsibilities
specified in subpart E of this part; and
* * * * *

3.In §434.70, paragraph (a)
introductory text is republished, and
paragraph (a)(3) is revised to read as
follows:

§434.70 Condition for FFP.

(a) FFP is available in expenditures
for payments to contractors only for the
periods that—

* * * * *

(3) The HMO, HIO (or, in accordance
with §417.479(i) of this chapter, the
subcontracting entity) has supplied the
information on its physician incentive
plan listed in §417.479(h)(1) of this
chapter to the State Medicaid agency.
The information must contain detail

sufficient to enable the State to
determine whether the plan complies
with the requirements of §§417.479 (d)
through (g) of this chapter. The HMO or
HIO must supply the information
required under §8417.479 (h)(I)(i)
through (h)(1)(v) of this chapter to the
State Medicaid agency as follows:

(i) Prior to approval of its contract or
agreement.

(i) Upon the contract or agreements

anniversary or renewal effective date.
* * * * *
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; Program No. 93.774, Medicare—
Supplementary Medical Insurance Program;
and Federal Domestic Assistance Program
No. 93.778, Medical Assistance Program)

Dated: December 17, 1996.

Bruce C. Vladeck,
Administrator, Health Care Financing
Administration.
Dated: December 20, 1996.
Donna E. Shalala,
Secretary.
[FR Doc. 96-33330 Filed 12—-30-96; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 960129018-6018-01; I.D.
122396A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Groundfish of the
Gulf of Alaska; Pacific Cod for
Processing by the Inshore Component
in the Western and Central Regulatory
Areas

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Directed fishing opening.

SUMMARY: MFS is opening directed
fishing for Pacific cod for vessels
catching Pacific cod for processing by
the inshore component in the Western
and Central Regulatory Areas of Gulf of
Alaska (GOA). This action is necessary
to fully utilize the total allowable catch
(TAC) of Pacific cod for the inshore

component in the Western and Central
Regulatory Areas of the GOA.

EFFECTIVE DATE: 1200 hrs, Alaska local
time (A.lL.t.), January 1, 1997, until 2400
hrs, A.l.t.,, December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the GOA (FMP)
prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson-Stevens Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at
subpart H of 50 CFR part 600 and 50
CFR part 679.

In accordance with §679.20 (c)(2)(i),
the interim TAC of Pacific cod for
vessels catching Pacific cod for
processing by the inshore component in
the Western and Central Regulatory
Areas was established by the Interim
1997 Harvest Specifications for
Groundfish (61 FR 64299, December 4,
1996) as 3,393 metric tons (mt) and
7,722 mt, respectively.

Vessels catching Pacific cod for
processing by the inshore component in
the Western and Central Regulatory
Areas were prohibited from directed
fishing for Pacific cod under §679.20
(d)(1)(iii) in order to reserve amounts
anticipated to be needed for incidental
catch in other fisheries (61 FR 64299,
December 4, 1996). NMFS has
determined that sufficient TAC is
available to allow a directed fishery.
Therefore, NMFS is terminating the
previous closure and is opening
directed fishing for Pacific cod for
processing by the inshore component in
the Western and Central Regulatory
Areas.

Classification

This action is taken under 50 CFR
679.20 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 24, 1996.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 96-33290 Filed 12—-30-96; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. 96-077-1]

Change in Disease Status of Costa
Rica Because of Exotic Newcastle
Disease

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to declare
Costa Rica free of exotic Newcastle
disease (END). Declaring Costa Rica free
of END appears to be appropriate
because the country has had no clinical,
pathological, or laboratory confirmation
of END for the last 5 years. This
proposed rule would remove the
prohibition on the importation into the
United States, from Costa Rica, of
poultry and poultry products.

DATES: Consideration will be given only
to comments received on or before
March 3, 1997.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 96-077-1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 96—077-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Dr.
Michael David, Senior Staff
Veterinarian, Animal Program, National
Center for Import and Export, VS,
APHIS, 4700 River Road Unit 39,
Riverdale, MD 20737-1228, (301) 734—
5034.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
govern the importation into the United
States of specified animals and animal
products in order to prevent the
introduction into the United States of
various animal diseases, including
exotic Newcastle disease (END). END is
a contagious, infectious, and
communicable disease of poultry.

Section 94.6(a)(1) of the regulations
provides that END exists in all countries
of the world except those listed in
894.6(a)(2), which have been declared
to be free of END. We will consider
declaring a country to be free of END if
there have been no reported cases of the
disease in that country for at least the
previous 1-year period and no
vaccinations for END have been
administered to poultry in that country
for at least the previous 1-year period.

There has been no documented case
of END in Costa Rica for the last 5 years,
based on morbidity and mortality
reports provided by the industry and the
government of Costa Rica, on clinical
reports from the field, and on the lack
of any typical lesions noted on
necropsies. Based on these
considerations, the government of Costa
Rica has requested that the U.S.
Department of Agriculture (USDA)
declare Costa Rica free of END.

The Animal and Plant Health
Inspection Service (APHIS) reviewed
the documentation submitted by the
government of Costa Rica in support of
its request, and a team of APHIS
officials traveled to Costa Rica in 1994
to conduct an on-site evaluation of the
country’s animal health program with
regard to the END situation in Costa
Rica. The evaluation consisted of a
review of Costa Rica’s official veterinary
services, laboratory and diagnostic
procedures, vaccination practices, and
administration of laws and regulations
intended to prevent the introduction of
END into Costa Rica through the
importation of animals, meat, or animal
products. The results of this on-site
visit, and subsequent evaluation, allows
APHIS officials to conclude that Costa
Rica is free of END.

Therefore, based on the information
discussed above, we are proposing to
amend §94.6(a)(2) by adding Costa Rica
to the list of countries declared to be
free of END. This proposed action

would remove the prohibition on the
importation, from Costa Rica, of poultry
and poultry products.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review process
required by Executive Order 12866.

This proposed rule, if adopted, would
amend the regulations in 9 CFR part 94
by adding Costa Rica to the list of
countries declared to be free of END.
This action would remove the
prohibition on the importation into the
United States, from Costa Rica, of
poultry and fresh, chilled, and frozen
meat of poultry, although those
importations would be subject to certain
restrictions. Based on available
information, the Department does not
anticipate a major increase in exports of
poultry or poultry products from Costa
Rica into the United States as a result of
this proposed rule.

The commercial chicken industry in
Costa Rica is very small relative to the
industry in the United States. Costa Rica
has about two million mature
multipliers (those birds producing other
birds for human consumption). By
comparison, there are nearly 120
million multiplier hens and pullets of
laying age in the United States. We do
not expect any movement from Costa
Rica into the United States of live
chickens, chicks, or hatching eggs.
These products are used for genetic
stock, and, as Costa Rica imports most
of its genetic stock (much of it from the
United States), it would not be
economically feasible for them to
produce genetic stock for export.

We also do not expect a significant
change in the importation of poultry
products from Costa Rica as a result of
this proposed rule. We expect that any
poultry product imports would most
likely be chicken meat. Costa Rica
produced 60,424 metric tons of chicken
meat in 1995, while the United States
produced 11.5 million metric tons of
chicken meat in the same year. Before
any poultry meat could be imported into
the United States from Costa Rica, the
packing facilities in Costa Rica would
require the approval of the Food Safety
and Inspection Service (FSIS), USDA.
Further, it is unlikely that Costa Rica
would or could direct a significant
portion of its chicken meat production
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exclusively to the United States. Even if
Costa Rica were to export all of its
chicken meat production to the United
States, however, that amount would
represent less than one percent of U.S.
production. Therefore, declaring Costa
Rica free of END should not lead to a
significant change in the importation of
chicken meat into the United States.
Thus, this proposed rule is expected to
have no more than a minimal impact on
domestic producers of poultry products,
whether small or large.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 94 would be
amended as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
would continue to read as follows:

Authority: 7 U.S.C. 147a, 150ee, 161, 162,
and 450; 19 U.S.C. 1306; 21 U.S.C. 111, 114a,
134a, 134b, 134c, 134f, 136, and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22,2.80, and 371.2(d).

§94.6 [Amended]

2.1n 894.6, paragraph (a)(2) would be
amended by adding ““Costa Rica,”
immediately after “Chile,”.

Done in Washington, DC, this 20th day of
December 1996.

A. Strating,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 96-33118 Filed 12—30-96; 8:45 am]
BILLING CODE 3410-34-P

9 CFR Part 94

[Docket No. 96-076-1]

Pork and Pork Products from Mexico
Transiting the United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to allow
fresh, chilled, and frozen pork and pork
products from the Mexican State of Baja
California to transit the United States,
under certain conditions, for export to
another country. Currently, we allow
such pork and pork products from the
Mexican States of Sonora, Chihuahua,
and Yucatan to transit the United States
for export. Otherwise, the movement of
fresh, chilled, or frozen pork and pork
products into the United States from
Mexico is prohibited because of hog
cholera in Mexico. Baja California has
not had an outbreak of hog cholera since
1985 and it appears that fresh, chilled,
and frozen pork and pork products from
Baja California could transit the United
States under seal with minimal risk of
introducing hog cholera.

DATES: Consideration will be given only
to comments received on or before
March 3, 1997.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 96-076-1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 96-076—-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
Michael David, Senior Staff
Veterinarian, Animals Program,
National Center for Import and Export,
VS, APHIS, USDA, 4700 River Road
Unit 39, Riverdale, MD 20737-1231,
(301) 734-5034.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
prohibit or restrict the importation of
certain animals and animal products
into the United States to prevent the
introduction of certain animal diseases.
Section 94.9 of the regulations prohibits
the importation of pork and pork
products into the United States from
countries where hog cholera exists,
unless the pork or pork products have
been treated in one of several ways, all
of which involve heating or curing and
drying.

Because hog cholera exists in Mexico,
pork and pork products from Mexico
must meet the requirements of §94.9 to
be imported into the United States.
However, under §94.15, pork and pork
products that are from certain Mexican
States and that are not eligible for entry
into the United States in accordance
with the regulations may transit the
United States for immediate export if
certain conditions are met. This
provision was added to the regulations
in 1992, following a United States
Department of Agriculture investigation
of the hog cholera situation in Sonora,
Mexico, and a determination that pork
and pork products from Sonora could
transit the United States, under certain
conditions, with minimal risk of
introducing hog cholera. The Mexican
State of Chihuahua was included in this
provision in a final rule published in
the Federal Register on November 15,
1995 (60 FR 57313-57315, Docket No.
95-037-2). The Mexican State of
Yucatan was included in this provision
in a final rule published in the Federal
Register on June 25, 1996 (61 FR 32646—
32647, Docket No. 95-093-2).

Mexico’s Director of Animal Health
has requested that we allow pork and
pork products from the Mexican State of
Baja California to transit the United
States for export under the same
conditions that currently apply to pork
and pork products from Sonora,
Chihuahua, and Yucatan. In response,
officials of the Animal and Plant Health
Inspection Service (APHIS) met in
August 1996 in Baja California with
Mexican representatives knowledgeable
in disease prevention, epidemiology,
and diagnostic methods. The team
reviewed the hog cholera situation in
Baja California (discussed below) and
recommended granting Mexico’s
request.

The last outbreak of hog cholera in the
Mexican State of Baja California
occurred in March 1985. Vaccination for
hog cholera was discontinued in 1986.
Mexico officially recognized Baja
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California as free of hog cholera on
October 16, 1991.

The team found three factors
contributing to Baja California’s
apparent successes in remaining free of
hog cholera: The lack of any significant
swine production in the State of Baja
California; Baja California’s location;
and controls by Mexico’s Division of
Animal Health on the movement into
Baja California of pork, pork products,
and live swine.

There is little swine production in
Baja California. Pork processed in Baja
California is obtained primarily from the
Mexican State of Sonora and from the
United States. There are only two
Federal inspection system Tipo de
Internacional Federal (TIF) plants that
handle pigs in the State of Baja
California. Of these facilities, one is a
slaughter plant that kills an average of
200 pigs per week, and the other is a
processing plant that receives mostly
frozen carcasses from either a TIF plant
in Sonora or from the United States.

Baja California is bordered on the
north and northwest by the United
States and the Mexican State of Sonora,
which are both free of hog cholera. To
the west of Baja California is the Pacific
Ocean and to the east is the Gulf of
California. South of Baja California is
the Mexican State of Baja California Sur,
which was declared hog cholera free by
Mexico in May of 1994.

As required by the Mexican
Government, Baja California and other
States recognized by Mexico as free of
hog cholera may only import live swine
and pork from other hog cholera-free
States and countries. The Mexican
Government requires shipments from
hog cholera-free countries to be
accompanied by a certificate of origin
issued by that country’s veterinary
authorities and by a certificate of import
issued by the Mexican veterinary
authorities. Baja California and other
States recognized by Mexico as being
free of hog cholera also require and
issue their own permits and health
certificates, further ensuring that the
products originate in a hog cholera-free
area. In addition, live swine and pork
imported into these hog cholera-free
States must be shipped in sealed trucks,
and all shipments are inspected at
inspection stations located either on
State lines or at international ports of
entry.

Under these circumstances, we
believe that there would be little, if any,
risk of introducing hog cholera into the
United States by allowing pork and pork
products from Baja California to transit
the United States for export under the
same conditions that currently apply to

pork and pork products from Sonora,
Chihuahua, and Yucatan.

As applied to pork and pork products
from Baja California, these conditions
would be as follows:

1. Any person wishing to transport
pork or pork products from Baja
California through the United States for
export must first obtain a permit for
importation from APHIS. The
application for the permit tells APHIS
who will be involved in the
transportation, how much and what
type of pork and pork products will be
transported, when they will be
transported, and the method and route
of shipment.

2. The pork or pork products must be
packaged in Baja California in a
leakproof container and sealed with a
serially numbered seal approved by
APHIS. The container must remain
sealed at all times while transiting the
United States.

3. The person moving the pork or
pork products through the United States
must inform the APHIS officer at the
United States port of arrival, in writing,
of the following information before the
pork or pork products arrive in the
United States: The time and date that
the pork or pork products are expected
at the port of arrival in the United
States, the time schedule and route of
the shipments through the United
States, the permit number, and the serial
numbers of the seals on the containers.

4. The pork or pork products must
transit the United States under Customs
bond.

5. The pork or pork products must be
exported from the United States within
the time period specified on the permit.

Any pork or pork products exceeding
the time limit specified on the permit or
transiting in violation of any of the
requirements of the permit or the
regulations may be destroyed or
otherwise disposed of at the discretion
of the Administrator, APHIS, pursuant
to section 2 of the Act of February 2,
1903, as amended (21 U.S.C. 111).

We believe that applying these same
safeguards to shipments of pork and
pork products from Baja California
would prevent tampering with the
shipments, ensure that the shipments
actually leave the United States, and
otherwise ensure that shipments would
not present a risk of introducing hog
cholera into the United States.
Therefore, we are proposing to amend
§94.15 to allow pork and pork products
from the Mexican State of Baja
California to transit the United States for
export under the same conditions that
currently apply to pork and pork
products from Sonora, Chihuahua, and
Yucatan.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

This proposed rule would allow fresh,
chilled, and frozen pork and pork
products from the Mexican State of Baja
California to transit the United States,
under certain conditions, for export to
another country.

There appears to be little risk of hog
cholera exposure from shipments of
pork and pork products from Baja
California transiting the United States.
Assuming that proper risk management
techniques continue to be applied in
Mexico, and that accident and exposure
risk would be minimized by proper
handling during transport, the risk of
exposure to hog cholera from pork in
transit from Mexico through the United
States would be minimal.

Shipments of pork and pork products
from Baja California transiting the
United States could economically
benefit some U.S. entities as a result of
this rulemaking since they would be
involved in the transportation of the
pork and pork products within the
United States (from the port of entry to
the port of embarkation). The additional
economic activity from such trucking
activities is estimated to be no more
than $49,250 per year, assuming 200
trips per year would be made, which is
approximately the level of current
shipments from Sonora through the
United States. No interagency or
governmental effects are expected in
connection with this proposal.

Mexico is a net pork importer, with
Mexican imports representing 7 to 8
percent of production. With favorable
income growth expected in Mexico due
to trade liberalization, pork exports are
expected to be limited. Furthermore,

facilitating export opportunities for
the Mexican pork industry may provide
incentives for continued efforts to
eradicate hog cholera from infected
Mexican States where it still exists.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
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regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

The information collection and
recordkeeping requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.) included in this
proposed rule have been approved
under OMB control number 0579-0040.

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 94 would be
amended as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), VELOGENIC
VISCEROTROPIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
would continue to read as follows:

Authority: 7 U.S.C. 147a, 150ee, 161, 162,
and 450; 19 U.S.C. 1306; U.S.C. 111, 114a,
134a, 134b, 134c, 134f, 136, and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22,2.80, and 371.2(d).

§94.15 [Amended]

2.In §94.15, paragraph (b), the
introductory text and paragraph (b)(2)
would be amended by adding the words
“Baja California,” immediately before
the word ““‘Chihuahua”.

Done in Washington, DC, this 20th day of
December 1996.
A. Strating,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 96-33117 Filed 12—-30-96; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL RESERVE SYSTEM

12 CFR Part 204
[Regulation D, Docket No. R—0956]

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Notice of proposed rulemaking.

SUMMARY: In conjunction with a final
rule printed elsewhere in today’s

Federal Register, the Board of
Governors of the Federal Reserve
System is proposing to amend its
Regulation D regarding reserve
requirements of depository institutions
issued pursuant to section 19 of the
Federal Reserve Act, in order further to
reduce regulatory burden and simplify
and update requirements. This proposal
would clarify the definition of ‘“‘savings
deposit,” consistent with comments the
Board received on its earlier proposal,
and similarly clarify the definition of
“transaction account’ and conform it to
the amended definition of ““savings
deposit.” This proposal is in accordance
with the Board’s policy of regular
review of its regulations and the Board’s
review of its regulations under section
303 of the Riegle Community
Development and Regulatory
Improvement Act of 1994.

DATES: Comments must be received by
February 4, 1997.

ADDRESSES: Comments should be
directed to William W. Wiles, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551, Attention: Docket No. R—
0956, or delivered to Room B—-2222,
Eccles Building, between 8:45 a.m. and
5:15 p.m. Comments may be inspected
in Room MP-500 between 9:00 a.m. and
5:00 p.m. weekdays, except as provided
in §261.8 of the Board of Governors’
rules regarding availability of
information, 12 CFR 261.8.

FOR FURTHER INFORMATION CONTACT: Ann
Owen, Economist, Division of Monetary
Affairs (202/736-5671); Sue Harris,
Economist, Division of Research and
Statistics (202/452—-3490); Rick Heyke,
Staff Attorney, Legal Division (202/452—
3688). For the hearing impaired only,
Telecommunications Device for the Deaf
(TDD), Earnestine Hill or Dorothea
Thompson (202/452—-3544).

SUPPLEMENTARY INFORMATION:

Background

The Board of Governors of the Federal
Reserve System (Board) published a
notice of proposed rulemaking in the
Federal Register on June 17, 1996 (61
FR 30545) that solicited comments on
proposed amendments to its Regulation
D, Reserve Requirements of Depository
Institutions (12 CFR Part 204). The
Board received nine comments
suggesting that the Board clarify the
definition of “‘savings deposit,” and a
number of them also suggested that the
Board rewrite the definitions of “‘time
deposit,” ““‘demand deposit,” and/or
“transaction account.” One commenter
suggested the use of bullet points to
distinguish limitations on transfers from

exceptions to such limitations. Two
commenters appended suggested
language designed to clarify the
definition of savings account,
principally by shortening the sentences.

In response to these comments, the
Board is proposing to amend the
definition of *‘savings deposit’” in an
effort to clarify it. The proposal
similarly would amend the definition of
“transaction account” to clarify it and to
conform it to the amended definition of
“savings deposit.” The amendments are
intended to be nonsubstantive and
would codify certain Board and staff
interpretations. For example, the
proposal makes clear that a transfer
ordered by messenger does count
against the limitation on transfers
applicable to savings accounts if the
messenger is in the employ of, or acting
as agent of, the depository institution.
The proposal also clarifies that transfers
from savings accounts to repay
overdrafts do not benefit from the
exception for transfers to repay loans
and associated expenses at the same
depository institution. The proposal
distinguishes more clearly between
transfers from savings accounts subject
to both the 6 per month and the 3 per
month limitations and those subject
only to the 6 per month limitation by
specifying that the 6 per month
limitation applies to preauthorized
transfers, telephone and data
transmission orders, checks, drafts,
debit cards and similar orders to the
depository institution whether given
directly to the depository institution by
the depositor or delivered to the
depository institution through and
payable to third parties. In contrast, the
3 per month limitation applies to
transfers made by check, draft, debit
card, or similar order to the depository
institution delivered through and
payable to third parties. Home banking
transfers remain subject to the six per
month limitation.

Initial Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires an agency to
publish an initial regulatory flexibility
analysis with any notice of proposed
rulemaking. Two of the requirements of
an initial regulatory flexibility analysis
(5 U.S.C. 603(b))—a description of the
reasons why action by the agency is
being considered and a statement of the
objectives of, and legal basis for, the
proposed rule—are contained in
“Background’ above. The proposed
rules require no additional reporting or
recordkeeping requirements and do not
overlap with other federal rules.

Another requirement for the initial
regulatory flexibility analysis is a
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description of and, where feasible, an
estimate of the number of small entities
to which the proposed rule will apply.
The proposal will apply to all
depository institutions regardless of
size.

The amendments are burden-
reducing. Therefore, the Board believes
that the amendments will not have a
significant adverse economic impact on
a substantial number of small entities.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act notice of 1995 (44 U.S.C.
Ch. 3506; 5 CFR Part 1320, Appendix
A1), the Board has reviewed the rule
under the authority delegated to the
Board by the Office of Management and
Budget. No collection of information
pursuant to the Paperwork Reduction
Act is contained in the rule.

List of Subjects in 12 CFR Part 204

Banks, banking, Federal Reserve
System, Reporting and recordkeeping
requirements.

Authority and Issuance

For the reasons set forth in the
preamble, the Board proposes to amend
part 204 of chapter Il of title 12 as
follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

1. The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 371a,
461, 601, 611, and 3105.

2. Section 204.2 is amended as
follows:

a. Paragraphs (b)(2) and (b)(3)(ii)(A)
are amended by removing “‘paragraph
(d)(2) of this section” and adding in its
place “paragraph (d) of this section”.

b. Paragraph (d) is revised.

c. In the introductory text of
paragraph (e) and in paragraphs (€)(2),
(e)(3), and (e)(4), all references to
“paragraph (d)(2) of this section’ are
revised to read “‘paragraph (d) of this
section”.

d. Paragraph (e)(4) is further amended
by removing ‘“‘another account of the
depositor at the same institution
(including transaction account)” and
adding in its place ‘““another account of
the depositor (including a transaction
account)”, and by removing the third
and fourth sentences in their entirety.
The revision reads as follows:

§204.2 Definitions.
* * * * *

(d)(1) Savings deposit means a deposit
or account—

(i) With respect to which the
depositor may be (but is not ordinarily)
required by the depository institution to
give written notice of an intended
withdrawal not less than seven days
before withdrawal is made;

(ii) That is not payable on a specified
date, or after a specified period of time
after the date of deposit;

(iii) From which the depositor is
limited to no more than six transfers per
month (or similar period of at least four
weeks) to another account (including a
transaction account) of the depositor or
to a third party, by means of a
preauthorized transfer, a telephone or
data transmission order, or a check,
draft, debit card, or similar order to the
depository institution whether given
directly to the depository institution by
the depositor or delivered to the
depository institution through and
payable to third parties; and

(iv) From which no more than three
of such six transfers may be made by
check, draft, debit card, or similar order
to the depository institution by the
depositor delivered to the depository
institution through and payable to third
parties.4

(2) The limitations in paragraph (d)(1)
of this section do not apply to:

(i) Transfers from a savings account
for the purpose of repaying loans (other
than overdrafts on a transaction
account) and associated expenses at the
same depository institution (as
originator or servicer);

(ii) Transfers of funds from a savings
account to another account of the same
depositor at the same institution when
the transfers are requested by mail, by
messenger (not in the employ of or
acting as agent of the depository
institution), at an automated teller

41n order to ensure that no more than the
permitted number of withdrawals or transfers are
made, for an account to come within the definition
in paragraph (d) of this section, a depository
institution must either:

(a) Prevent withdrawals or transfers of funds from
this account that are in excess of the limits
established by paragraph (d) of this section, or

(b) Adopt procedures to monitor those transfers
on an ex post basis and contact customers who
exceed the established limits on more than an
occasional basis.

For customers who continue to violate those
limits after they have been contacted by the
depository institution, the depository institution
must either close the account and place the funds
in another account that the depositor is eligible to
maintain, or take away the transfer and draft
capacities of the account.

An account that authorizes withdrawals or
transfers in excess of the permitted number is a
transaction account regardless of whether the
authorized number of transactions are actually
made. For accounts described in paragraph (d) of
this section, the institution at its option may use,
on a consistent basis, either the date on the check,
draft, or similar item, or the date the item is paid
in applying the limits imposed by that section.

machine, or in person at an office of the
depository institution;

(iii) Withdrawals from a savings
account when such withdrawals are
requested by mail, by messenger (not in
the employ of, or acting as agent of, the
depository institution), or at an
automated teller machine, or in person
at an office of the depository institution;
or

(iv) Withdrawals requested by
telephone or data transmission and paid
by means of a check mailed to the
depositor.

(3)(i) A preauthorized transfer means
any transfer from the account of the
depositor by the depository institution
to pay a third party:

(A) Upon written or oral instruction to
the institution (including any order
received through an automated clearing
house (ACH)); or

(B) At a predetermined time or on a
fixed schedule.

(ii) A withdrawal means any payment
to the depositor.

(4) Savings deposit does not include
funds deposited to the credit of the
depository institution’s own trust
department where the funds involved
are utilized to cover checks or drafts.
Such funds are transaction accounts.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, December 24, 1996.
William W. Wiles,

Secretary of the Board.
[FR Doc. 9633159 Filed 12—30-96; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

12 CFR Part 226

[Regulation Z; Docket No. R—0954]

24 CFR Part 3500

[Regulation X; Docket No. FR-4184-P-01]
RIN 2502-AG86

Advance Notice of Proposed
Rulemaking on Improvement of
Disclosures Under the Real Estate
Settlement Procedures Act and the
Truth in Lending Act

AGENCIES: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner (HUD); Board of
Governors of the Federal Reserve
System (the Board) (collectively, the
agencies).

ACTION: Advance notice of proposed
rulemaking.




69056

Federal Register / Vol. 61, No. 252 / Tuesday, December 31, 1996 / Proposed Rules

SUMMARY: This notice is issued jointly
by HUD and the Board to initiate fact
finding that will assist the agencies in
revising disclosures to consumers under
the Real Estate Settlement Procedures
Act (RESPA) and the Truth in Lending
Act (TILA). The Economic Growth and
Regulatory Paperwork Reduction Act of
1996 requires the agencies to simplify
and improve these disclosures where
possible, and to provide a single format
satisfying the requirements of RESPA
and TILA. To ensure that these
disclosures meet the consumer
protection goals of the statutes with
minimal compliance burdens, HUD and
the Board are soliciting comments from
the public on what specific regulatory or
legislative changes might achieve these
goals. Following the consideration of
the public comments and the agencies’
own reviews, HUD and the Board plan
to publish proposed amendments to
their respective regulations, as
appropriate, by March 1997.

DATES: Comments are due January 30,
1997.

ADDRESSES: Comments regarding this
advance notice of proposed rulemaking
may be sent to either agency.

HUD: Comments to HUD should be
addressed to the Rules Docket Clerk,
Office of General Counsel, Room 10276,
Department of Housing and Urban
Development, 451 Seventh Street, SW,
Washington, DC 20410-0500.
Communications should refer to the
above docket number and title.
Facsimile (FAX) comments are not
acceptable. A copy of comments
received will be available for public
inspection and copying between 7:30
a.m. and 5:30 p.m. weekdays at the
above address.

Board: Comments to the Board should
refer to Docket No. R—0954, and may be
mailed to William W. Wiles, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20551. Comments also
may be delivered to Room B—2222 of the
Eccles Building between 8:45 a.m. and
5:15 p.m. weekdays, or to the guard
station in the Eccles Building courtyard
on 20th Street, N.W. (between
Constitution Avenue and C Street) at
any time. When possible, comment
letters should use a standard Courier
typeface with a type size of 10 or 12
characters per inch. This will enable the
Board to convert the text into machine-
readable form through electronic
scanning, and will facilitate automated
retrieval of comments for review. Also,
if accompanied by an original document
in paper form, comments may be
submitted on 3%z inch or 5% inch

computer diskettes in any IBM-
compatible DOS-based format.
Comments received will be available for
inspection in Room MP-500 of the
Martin Building between 9:00 a.m. and
5:00 p.m. weekdays, except as provided
in 12 CFR 261.8 of the Board’s rules
regarding availability of information.
FOR FURTHER INFORMATION CONTACT:

HUD: David R. Williamson, Director,
Office of Consumer and Regulatory
Affairs, Room 9146, telephone (202)
708-4560; or for legal questions,
Kenneth A. Markison, Assistant General
Counsel for GSE/RESPA, Grant E.
Mitchell, Senior Attorney for RESPA, or
Rodrigo J. Alba, Attorney, Office of
General Counsel, Room 9262, telephone
(202) 708-1550. For hearing- and
speech-impaired persons, these
numbers may be accessed via TTY (text
telephone) by calling the Federal
Information Relay Service at 1-800—
877-8339. The address for the above-
listed persons is: Department of Housing
and Urban Development, 451 Seventh
Street, S.W., Washington, DC 20410.

Board: Sheilah A. Goodman or
Manley Williams, Staff Attorneys,
Division of Consumer and Community
Affairs, Board of Governors of the
Federal Reserve System, at (202) 452—
3667 or (202) 452-2412; for the hearing
impaired only, Dorothea Thompson,
Telecommunications Device for the
Deaf, at (202) 452—3544. The telephone
numbers for the agencies are not toll-
free.

SUPPLEMENTARY INFORMATION:

I. Background

On September 30, 1996, the President
approved the Economic Growth and
Regulatory Paperwork Reduction Act of
1996 (Title 1l of the Omnibus
Consolidated Appropriations Act, 1997)
(Pub. L. 104-208, 110 Stat. 3009) (the
1996 Act). Section 2101 of the 1996 Act
requires the Board and HUD to simplify
and improve the disclosures given in a
mortgage transaction subject to TILA
and RESPA, and to create a single
disclosure that will satisfy the
requirements of both statutes. The 1996
Act imposes a six-month deadline for
the publication of any proposed
regulations necessary to carry out the
required changes within the context of
the existing statutes. If legislation is
necessary to accomplish the purpose of
section 2101, the Board and HUD are
required to submit legislative
recommendations to the Congress.

A. The Real Estate Settlement
Procedures Act

The Real Estate Settlement Procedures
Act of 1974 (12 U.S.C. 2601 et seq.) was

enacted in large measure to ensure that
the home-buying public is afforded
timely and effective information about
costs of settlement in mortgage
transactions. To achieve this goal,
RESPA mandates disclosures at various
points in the home financing process for
transactions involving ‘“federally related
mortgage loans,” which include most
financial transactions creating a lien on
owner-occupied residential structures.
RESPA is implemented by HUD’s
Regulation X (24 CFR part 3500).

Section 5 of RESPA (12 U.S.C. 2604)
and 883500.6 and 3500.7 of Regulation
X, require that no later than three days
after loan application, potential
borrowers be provided with a Special
Information Booklet and a good faith
estimate of charges that they are likely
to incur in connection with the
settlement. If the lender requires the use
of a particular settlement service
provider and imposes any part of the
cost on the borrower, the lender must
provide an additional disclosure
informing the borrower of the required
use and identifying the designated
provider and its relationship to the
lender, along with an estimate of the
charges imposed by the provider.

Section 6 of RESPA (12 U.S.C. 2605)
requires that borrowers be provided
with disclosures regarding the
possibility of mortgage servicing
transfers. These disclosure requirements
are subject to the same delivery
requirements as the good faith estimate.

Section 4 of RESPA (12 U.S.C. 2603)
and §3500.8 of Regulation X provide
that, at or before closing, the borrower
must receive a HUD-prescribed
settlement statement, the HUD-1 form,
or in transactions where there is no
seller (refinancings, home equity loans
and lines of credit), either the HUD-1 or
the HUD-1A form. Under section 4, the
forms must itemize all costs imposed on
the borrower and the seller in
connection with the settlement. Under
§3500.10 of Regulation X, the person
conducting the settlement must, if
requested, provide the borrower with a
preliminary settlement statement one
day prior to settlement.

Section 8 of RESPA (12 U.S.C. 2607)
and 83500.15 of Regulation X set forth
additional disclosure requirements for
referrals among related business
entities. Specifically, RESPA creates an
exemption providing that referrals to
affiliates do not violate section 8 so long
as certain conditions are satisfied. This
provision’s disclosure component
provides that the business arrangement
must be disclosed and a written
estimate of the charges or range of
charges generally made by the provider
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must be supplied to the person being
referred.

For purposes of this fact finding
effort, the agencies are focusing on those
disclosures for which consolidation
between RESPA and TILA is possible.
RESPA and Regulation X impose other
disclosure requirements in the mortgage
finance process, including initial and
annual escrow account statements (12
U.S.C. 2609(c); 24 CFR 3500.17(g)—(i))
and notice of transfer of servicing (12
U.S.C. 2605(b); 24 CFR 3500.21(d)).
Since these two areas of RESPA do not
seem amenable to consolidation,
however, the agencies do not
contemplate any joint action regarding
them at this time.

B. The Truth in Lending Act

The purpose of the Truth in Lending
Act (TILA) (15 U.S.C. 1601 et seq.) is to
promote the informed use of consumer
credit by requiring disclosures about
credit terms and costs. The TILA
requires creditors to disclose the cost of
credit as a dollar amount (the finance
charge) and as an annual percentage rate
(the APR). Uniformity in creditors’
disclosures is intended to assist
consumers in comparison shopping.
The TILA requires additional
disclosures for a loan secured by a
consumer’s home and permits
consumers to rescind certain
transactions that involve their principal
dwelling. The act is implemented by the

Board’s Regulation Z (12 CFR part 226).
An official staff commentary interprets
the regulation.

The disclosure rules that creditors
must follow depend upon the type of
credit the creditor is offering. For
example, Subpart B of Regulation Z
(88 226.5 through 226.16) concerns
open-end credit, such as home equity
lines of credit. Subpart C (88226.17
through 226.24), sets forth the
provisions for closed-end credit,
including purchase-money and
refinance mortgage transactions.

Section 226.5a sets forth general
disclosure requirements for home equity
lines of credit, including format and
timing rules. Section 226.17 contains
the general disclosure requirements for
closed-end credit, including format and
timing rules. Section 226.18 provides
the specific disclosures that must be
given in all closed-end credit
transactions, such as the APR, finance
charge, and payment schedule. Section
226.19 provides that in purchase-money
mortgage transactions subject to RESPA,
good faith estimates of the disclosures
required under § 226.18 must be
provided within three days of
application. That section also describes
the special disclosures required for
variable-rate transactions secured by the
consumer’s principal dwelling.

Disclosure requirements for
assumptions, refinancings, and variable-

rate adjustments are set forth in
§226.20. The requirements for
transactions subject to the right of
rescission appear in §226.23. The
agencies are focusing only on those
disclosures where consolidation seems
possible. Since the disclosures related to
variable-rate adjustments and the right
of rescission do not seem to be ones
which could be consolidated, the Board
does not contemplate any changes to
these disclosures at this time.

Subpart E (88 226.31 through 226.33)
contains the disclosure requirements for
particular types of home mortgage
transactions. Section 226.31 sets forth
general disclosure requirements for
these transactions, including format and
timing rules. Section 226.32 contains
the disclosure requirements for certain
closed-end home mortgages with an
annual percentage rate or points and
fees above a certain level. Section
226.33 sets out the disclosure
requirements for reverse mortgages.

I1. The Simplification Process

HUD and the Board have begun a
review of Regulations X and Z to
simplify, improve, and unify the
disclosure requirements under RESPA
and TILA as those statutes currently
exist. The following table illustrates
certain disclosures that may be relevant
to this simplification process—most of
which are mandated by the statutes.

Timing

TILA 12 CFR 226

RESPA 24 CFR 3500

At or before referral .........ccccveeee.

At or before application ..................

Within three days of application .....

Three days before closing/con-
summation.
One day before
summation.

At closing/consummation

closing/con-

Home equity line of credit booklet and disclosure
(226.5a).

Adjustable rate booklet and disclosure (226.19b).

TILA disclosure (including APR and finance charge)
(226.19a).

Section 32 disclosures (226.32).

Reverse mortgage disclosures (226.33).

TILA disclosure (226.18) .....cccevvvveevievreeiieeesiieee s
Rescission notice (226.23)

Affiliated
(3500.15).

business arrangement disclosure

Special information booklet (3500.6).

Good faith estimate (3500.7).
Required providers (3500.7).
Initial transfer of servicing disclosure (3500.21).

Right to inspect HUD-1 or HUD-1A (3500.10).

HUD-1 or HUD-1A (3500.8).
Initial escrow account statement (within 45 days of
closing) (3500.17).

A. Past Efforts

During the past several years, the
agencies have been actively working
together to try to ensure that TILA and
RESPA regulations are as consistent as
possible. Much of this was addressed in
1994 by HUD when it amended
Regulation X to cover subordinate lien
loans, and subsequently by the Board in
updates to the Regulation Z

commentary. For example, the
regulations now use similar definitions
for the terms “‘assumption,”
“refinance,” “‘business day,” and
“business purpose.”

Where possible, the agencies also
have worked to streamline disclosure
requirements. For example, Regulation
Z permits creditors to substitute both
the good faith estimate and the

settlement statement required under
RESPA for the itemization of the
“amount financed” under TILA.
Similarly, Regulation X permits
Regulation Z’s disclosure for home
equity lines of credit to substitute for
RESPA disclosures.

Where the requirements of the
statutes do not overlap but are related,
the agencies have provided guidance on
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compliance issues. For example, the
Regulation Z commentary has been
revised to avoid conflict between the
RESPA escrow accounting rules and
TILA’s rules on calculating prepaid
finance charges, such as private
mortgage insurance.

HUD and the Board recognize that
this revision process requires a careful
balancing of competing interests.
Consumers need timely and accurate
information in order to make decisions,
but too much information may confuse
or intimidate the consumer, and thus
may be counterproductive. Creditors
need clear and workable rules that do
not unnecessarily drive up compliance
costs, which could lead to higher
settlement costs for consumers.
Therefore, the benefits of improvements
to the regulations will be weighed
against the cost of implementing and
complying with those changes.

B. Issues for Comment

HUD and the Board request public
comment on specific ways to simplify
and improve the present disclosure
scheme. To the extent possible,
comments should be clearly separated
into two parts: (1) Those that entail
regulatory changes within the existing
statutory framework, and (2) Those that
require legislative change. The agencies
request:

1. Specific recommendations on how
disclosures presently required under
RESPA and TILA can be made more
consistent (including how the
disclosures can be combined,
simplified, or improved); and how the
timing and format of such disclosures
can be made more compatible.

2. Recommendations about ways to
enhance the educational value for
consumers of any of the present
disclosures, including suggestions as to
alternative methods of disclosure.

3. Any reports, documents, articles or
other material that will assist the
agencies in the present task.

After consideration of the public
comments on this advance notice of
proposed rulemaking and the agencies’
own review, HUD and the Board will
coordinate the publication of proposed
amendments to their regulations to
simplify and improve the present
disclosure scheme, to the extent that the
current statutory framework permits.
Subsequently, the agencies also may
submit recommendations to the
Congress for legislative changes
necessary to improve disclosure
requirements.

By order of the Board of Governors of the
Federal Reserve System, December 26, 1996.

William W. Wiles,

Secretary of the Board.
Dated: December 23, 1996.

Nicolas P. Retsinas,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 96-33299 Filed 12—-30-96; 8:45 am]
BILLING CODE 4210-27-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1915
[Docket No. S-051]
RIN No. 1218-AB51

Safety Standards for Fire Protection
for Shipyard Employment

AGENCY: Occupational Safety and Health
Administration (OSHA), U.S.
Department of Labor.

ACTION: Notice of public meeting.

SUMMARY: The Occupational Safety and
Health Administration is announcing
the second public meeting of the Fire
Protection for Shipyard Employment
Negotiated Rulemaking Advisory
Committee.

DATES: The public meeting will be held
on February 4 through February 6, 1997.
The sessions will run from 9:00 a.m. to
approximately 4:00 p.m. each day.

Membership for this Committee has
been drawn from shipyard operators,
labor, professional associations, public
interests and government agencies.
Members of the Committee represent the
interests of all groups interested in, or
significantly affected by, the outcome of
the rulemaking.

ADDRESSES: The public meeting will be
in Jacksonville, Florida, at the Holiday
Inn, 1617 North First Street,
Jacksonville, Florida 32250; telephone
numbers (904) 249-9071 and (800) 590—
4767.

Any written comments in response to
this notice should be sent, in
quadruplicate, to the following address:
Docket Office, Docket S—051, Room N-—
2625, 200 Constitution Ave., N.W.,
Washington, D.C. 20210; Telephone
(202) 219-7894.

FOR FURTHER INFORMATION CONTACT:
OSHA, U.S. Department of Labor, Office
of Information and Consumer Affairs,
Room N-3647, 200 Constitution
Avenue, N.W., Washington, D.C. 20210;
Telephone: (202) 219-8151.

SUPPLEMENTARY INFORMATION:
l. Background

Fire protection in shipyard
employment has been regulated by
OSHA'S general industry standards for
fire protection, 29 CFR 1910.155
through 1910.165, Subpart L. In
enforcement activities, OSHA has also
used Section (5)(a)(1) of the
Occupational Safety Health Act (“the
Act”), the General Duty Clause, which
requires each employer to,

furnish to each of his employees employment
and a place of employment which are free
from recognized hazards causing or likely to
cause death or serious physical harm.

The general industry standards,
which address fire brigades, portable
fire extinguishers, standpipe and hose
systems, automatic sprinkler systems,
fixed extinguishing systems, fire
detection systems, and employee alarm
systems, cover primarily landside
shipyard operations. Fire hazards on
board vessels are not covered by the
general industry standards. Moreover,
the general industry standards are in
need of review and revision and do not
completely address hazards that are
unique to shipyard employment. The
Agency believes a standard promulgated
under §6(b) of the Act will more
effectively reduce the risks of fire in the
shipyard and on board vessels.

OSHA is using the negotiated
rulemaking (Neg/Reg) process to
develop a proposed standard for fire
protection covering all shipyard
employment. The shipyard stakeholders
from all sectors strongly support
consensual rulemaking efforts like
negotiated rulemaking. OSHA believes
this process will result in a proposed
standard whose provisions will
effectively protect employees working
throughout the shipyard. (See OSHA'’s
Notice of Intent to Form a Negotiated
Rulemaking Committee to Develop a
Proposed Rule on Fire Protection in
Shipyard Employment, 61 FR 28824,
June 6, 1996, for a detailed explanation
of why OSHA is using negotiated
rulemaking to develop its proposed
standard and for general information on
the negotiated rulemaking process). The
goal of this negotiated rulemaking is a
proposed rule and supporting
documentation that is acceptable to all
members.

The first meeting of this Advisory
Committee took place in Portland,
Oregon, October 15-17, 1996. The
Members were introduced and the
negotiated rulemaking process and the
legal requirements for OSHA
rulemaking were explained to them.
Following discussion, the Members



Federal Register / Vol. 61, No. 252 / Tuesday, December 31, 1996 / Proposed Rules

69059

adopted ground rules for the Committee.
In addition, the Committee set forth
substantive issues that needed to be
resolved, established work groups and
began discussing scope and application,
fire prevention and fire fighting.

I1. The Key Issues in this Rulemaking

The key issues to be addressed as part
of these negotiations include:

1. Scope and Application

Should Subpart P apply to all
shipyard employment? How will the
standard affect out-of-yard/plant
firefighters such as those employed by
a municipal fire department?

2. Controls and Work Practices

What controls and work practices will
provide adequate protection for
employees? Should OSHA require hot
work permits? Should OSHA require
training for all fire fighters? Should
OSHA incorporate U.S. Coast Guard
regulations in this standard? Is there any
difference in controls and work
practices on landside vs. onboard
vessels and vessel sections? Should
OSHA require the employer to secure
(deactivate) all fire fighting systems
onboard vessels when they arrive in the
yard?

3. Fire Brigades

Should OSHA require each shipyard
to have an in-yard/plant fire brigade?

4. Written Fire Plans

Should OSHA require written fire
plans for landside and onboard vessels?
If so, what provisions need to be
included in the plans? Should OSHA
include a requirement for de-watering
(removal of firefighting water from the
vessel) of vessels when fighting a fire on
board a vessel?

5. Technological Advances

What advances in fire technology
have occurred since OSHA'’s general
industry standards were promulgated?
Which of these advances should be
incorporated into the shipyard
standard?

6. Costs of Fire Protection

What costs would be incurred by
shipyards in meeting the various
provisions of a new standard?
Calculations should include costs of
acquiring new equipment, instituting
new engineering controls and work
practices, and costs of training
employees. Are there cost savings or
other benefits that could be expected
with the promulgation of identical rules
for all of shipyard employment? If so,
what would be the magnitude of
savings?

7. Appendices

Should OSHA include technical
information in an appendix or
appendices? If so, should it (they) be
mandatory?

111. The Agenda for the February 4-6,
1996, Meeting

1. The meeting will be opened and the
roll taken.

2. The minutes from the first meeting
which was held October 15-17, 1996,
in Portland, Oregon will be presented
for acceptance by the Committee.

3. The tentative agenda for this meeting
will be reviewed and changes made,
if necessary.

4. The Fire Watches work group will
present its draft regulatory text and
preamble.

5. Each work group chairperson will
report on his or her work group’s
progress.

6. The draft Scope and Application
section will be presented for the
Committee’s review.

7. Breakout sessions will occur as
needed throughout the meeting.

8. The Committee will establish the time
and date for the next meeting.

The Advisory Committee’s facilitator,
relying on the information presented to
him by OSHA as well as the
considerable input from the various
interests during convening efforts, will
identify and present other substantive
issues to be resolved by this Committee,
as time permits. OSHA requests that all
interested parties bring their calendars
to facilitate the development of a
tentative schedule of committee
meetings, site visits and workgroup
meetings.

IV. Public Participation

All interested parties are invited to
attend this public meeting at the time
and place indicated above. No advanced
registration is required. Seating will be
available to the public on a first-come,
first-served basis. Individuals with
disabilities wishing to attend should
contact Ms. Theda Kenney at (202) 219—
8061 to obtain appropriate
accommodations no later than January
17, 1997.

In addition, members of the general
public may request an opportunity to
make oral presentations to the
Committee. The facilitator of the
Committee will decide to what extent
oral presentations by members of the
public may be permitted at the meeting.
Oral presentations may include
statements of fact and opinions, but
shall not include any questioning of the
Committee Members or other
participants unless these questions have
been specifically approved by the
facilitator.

Part 1912 of Title 29 of the Code of
Federal Regulations will apply
generally. The reporting requirements of
§1912.33 have been changed pursuant

to §1912.42 to help meet the special
needs of this Committee. Specifically,
§1912.33 requires that verbatim
transcripts be kept of all advisory
committee meetings. Producing a
coherent transcript requires a certain
degree of formality. The Assistant
Secretary has determined pursuant to
§1912.42 that such formality might
interfere with the free exchange of
information and ideas during the
negotiations, and that the OSH Act
would be better served by simply
requiring detailed minutes of the
proceedings without a formal transcript.

Minutes of the previous meeting and
materials prepared for the Committee
will be available for public inspection at
the OSHA Docket Office, N-2625, 200
Constitution Ave., NW., Washington,
D.C. 20210; Telephone (202) 219-7894.

Any written comments should be
directed to Docket No. S—051, and sent
in quadruplicate to the following
address: OSHA Docket Office, U.S.
Department of Labor, Room N-2625,
200 Constitution Ave., NW.,
Washington, DC 20210; Telephone (202)
219-7894.

V. Authority

This document was prepared under
the direction of Joseph A. Dear,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210,
pursuant to section 3 of the Negotiated
Rulemaking Act of 1990, 104 Stat. 4969,
Title 5 U.S.C. 561 et seq.; and Section
7(b) of the Occupational Safety and
Health Act of 1970, 84 Stat. 1597, Title
29 U.S.C. 656.

Signed at Washington, D.C., this 24th day
of December, 1996.

Joseph A. Dear,

Assistant Secretary of Labor.

[FR Doc. 96-33223 Filed 12—30-96; 8:45 am)]
BILLING CODE 4510-26-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 244 and 245
[FRL-5670—7]

Solid Waste Programs; Management
Guidelines for Beverage Containers
and Resource Recovery Facilities
Guidelines; Removal of Obsolete
Guidelines

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: On March 4, 1995, the
President directed all Federal agencies
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and departments to conduct a
comprehensive review of the regulations
they administer and, by June 1, 1995, to
identify those rules that are obsolete or
unduly burdensome. EPA has
conducted a review of its rules,
including rules issued under the
Resource Conservation and Recovery
Act (RCRA). Based on the review, EPA
is today proposing to remove from the
Code of Federal Regulations (CFR) two
guidelines pertaining to solid waste
management which are obsolete. The
activities addressed in these 1976
guidelines have been included in
numerous state and local statutes and
regulations and other Federal rules, or
have been superseded by such
Presidential actions as Executive Order
12873, “Federal Acquisition, Recycling,
and Waste Prevention.” These
guidelines are now obsolete because: the
need for Part 244 guidelines for Federal
facilities on beverage containers has
passed with the implementation of state
and local recycling mandates and
requirements, RCRA Section 6001
requirements, and Executive Order
12873, and Part 245 requirements are
incorporated into state and local laws
and Part 256, which addresses the
requirements for facility planning and
implementation of resource recovery
programs.

Therefore, deleting these guidelines
from the CFR will have no measurable
impact on solid waste management.

In the rules and regulations section of
today’s Federal Register, EPA is also
promulgating a direct final rule to
withdraw Parts 244 and 245 from Title
40 of the Code of Federal Regulations
(CFR). A detailed rationale for the
removal of these guidelines is set forth
in the direct final rule and is
incorporated herein. Potential
commenters should consult that notice.
If no adverse comments are received in
response to this notice, no further
activity is contemplated in relation to
this proposed rule and Parts 244 and
245 will be withdrawn. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Written comments on this
proposed rule must be received by
January 30, 1997.

ADDRESSES: Written comments (one
original and two copies) should
reference docket number F—-96-MRBP-
FFFFF and be addressed to: RCRA
Docket and Information Center (RIC),

Office of Solid Waste (5305W), U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460.
Supporting docket materials can be
viewed at and hand deliveries of
comments can be made to the following
address: Crystal Gateway |, first floor,
1235 Jefferson Davis Highway,
Arlington, VA. The RIC is open from 9
a.m. to 4 p.m. Monday through Friday,
excluding federal holidays. To review
docket materials, it is recommended
that the public make an appointment by
calling 703 603—-9230. The public may
copy a maximum of 100 pages from any
regulatory docket at no charge.
Additional copies cost $0.15/page.

FOR FURTHER INFORMATION CONTACT:
Deborah Gallman (703) 308-7276, U.S.
EPA, Office of Solid Waste and
Emergency Response, 401 M Street,
S.W., (5306W), Washington, D.C. 20460,
or the RCRA Hotline, phone (800) 424—
9346 or TDD (800) 553-7672 hearing
impaired or (703) 412-9810 or TDD
(703) 412-3323 in the Washington, D.C.,
metropolitan area.

SUPPLEMENTARY INFORMATION:
l. Authority

This rule is being proposed under the
authority of sections 1008, 2002, 6001,
and 6004 of the Solid Waste Disposal
Act, as amended by the Resource
Conservation and Recovery Act of 1976
and the Hazardous and Solid Waste
Amendments of 1984; 42 U.S.C. 6961.

I1. Additional Information

For additional information, see the
corresponding direct final rule
published in the rules and regulations
section of this Federal Register.

I11. Analysis under Executive Order
(E.O.) 12866, the Unfunded Mandates
Reform Act of 1995, and the Paperwork
Reduction Act

Because the withdrawal of these
guidelines from the CFR reflects their
current obsolescence and has no
regulatory impact, this action is not a
“significant” regulatory action within
the meaning of E.O. 12866, and does not
impose any Federal mandate on state,
local, or tribal governments or the
private sector within the meaning of the
Unfunded Mandates Reform Act of
1995. For the same reasons, their
deletion from the CFR does not affect
requirements under the Paperwork
Reduction Act.

V. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally requires

an agency to prepare, and make
available for public comment, a
regulatory flexibility analysis that
describes the impact of a proposed or
final rule on small entities (i.e., small
businesses, small organizations, and
small governmental jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have a
significant adverse economic impact on
a substantial number of small entities.
This proposed rule is deregulatory in
nature. The effect of the proposed rule
is to remove obsolete guidelines which
are mandatory only for Federal
facilities. Therefore, | certify that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities. As a result, no
Regulatory Flexibility Analysis is
needed.

List of Subjects
40 CFR Part 244
Environmental protection, Beverages,
Government property, Recycling.
40 CFR Part 245
Government property, Recycling.

Dated: December 20, 1996.
Carol M. Browner,
Administrator.

[FR Doc. 96-32968 Filed 12—-30 —96; 8:45
am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Inspector General
42 CFR Part 1001

Solicitation of New Safe Harbors and
Modifications to Existing Safe Harbors

AGENCY: Office of Inspector General

(OIG), HHS.

ACTION: Notice of intent to develop
regulations.

SUMMARY: In accordance with section
205 of the Health Insurance Portability
and Accountability Act of 1996, this
notice solicits proposals and
recommendations for developing new
and modifying existing safe harbor
provisions under the Medicare and State
health care programs’ anti-kickback
statute, as well as developing new OIG
Special Fraud Alerts.

DATES: To assure consideration, public
comments must be delivered to the
address provided below by no later than
5 p.m. on March 3, 1997.

ADDRESSES: Please mail or deliver your
written comments to the following
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address: Office of Inspector General,
Department of Health and Human
Services, Attention: OIG-11-N, Room
5246, Cohen Building, 330
Independence Avenue, S.W.
Washington, DC 20201.

Because of staffing and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commencing, please refer to file code
OIG-11-N. Comments received timely
will be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, in Room 5541 of the
Office of Inspector General at 330
Independence Avenue, S.W.,
Washington, D.C., on Monday through
Friday of each week from 8:00 a.m. to
4:30 p.m.

FOR FURTHER INFORMATION CONTACT: Joel
Schaer, (202) 619-0089, OIG
Regulations Officer.

SUPPLEMENTARY INFORMATION:
|. Background
A. The OIG Safe Harbor Provisions

Section 1128B(b) of the Social
Security Act (42 U.S.C. 1320a-7b(b))
provides criminal penalties for
individuals or entities that knowingly
and willfully offer, pay, solicit or relieve
remuneration in order to induce
business reimbursed under the
Medicare or State health care programs.
The offense is classified as a felony, and
is punishable by fines of up to $25,000
and imprisonment for up to 5 years.

The types of remuneration covered
specifically include kickbacks, bribes,
and rebates, whether made directly or
indirectly, overtly or covertly, or in cash
or in kind. In addition, prohibited
conduct includes not only remuneration
intended to induce referrals of patients,
but remuneration intended to induce
the purchasing, leasing, ordering, or
arranging for any good, facility, service,
or item paid for by Medicare or State
health care programs.

Since the statute on its face is so
broad, concern has been expressed for
many years that some relatively
innocuous commercial arrangements are
technically covered by the statute and
are, therefore, subject to criminal
prosecution. As a response to the above
concern, the Medicare and Medicaid
Patient and Program Protection Act of
1987, section 14 of Public Law 100-93,
specifically required the development
and promulgation of regulations, the so-
called *‘safe harbor’ provisions,
designed to specify various payment
and business practices which, although
potentially capable of inducing referrals
of business under the Medicare and
State health care programs, would not

be treated as criminal offenses under the
anti-kickback statute (section 1128B(b)
of the Social Security Act; 42 U.S.C.
1320a-7b(b)) and would not serve as a
basis for a program exclusion under
section 1128(b)(7) of the Social Security
Act; 42 U.S.C. 1320a—7(b)(7). The OIG
safe harbor provisions have been
developed “‘to limit the reach of the
statute somewhat by permitting certain
non-abusive arrangements, while
encouraging beneficial and innocuous
arrangements’” (56 FR 35952, July 29,
1991). Health care providers and others
may voluntarily seek to comply with
these provisions so that they have the
assurance that their business practices
are not subject to any enforcement
action under the anti-kickback statute or
program exclusion authority.

To date, the OIG has developed and
codified in 42 CFR 1001.952 a total of
13 final safe harbors that describe
practices that are sheltered from
liability, and is continuing to finalize 8
additional safe harbor provisions (see
the OIG notice of proposed rulemaking
at 58 FR 49008, September 21, 1993).

B. OIG Special Fraud Alerts

In addition, the OIG has also
periodically issued Special Fraud Alerts
to give continuing guidance to health
care providers with respect to practices
the OIG regards as unlawful. These
Special Fraud Alerts provide the OIG
with a means of notifying the health
care industry that we have become
aware of certain abusive practices which
we plan to pursue and prosecute, or
bring civil and administrative action, as
appropriate. The Special Fraud Alerts
also serve as a tool to encourage
industry compliance by giving providers
an opportunity to examine their own
practices. The OIG Special Fraud Alerts
are intended for extensive distribution
directly to the health care provider
community, as well as those charged
with administering the Medicare and
Medicaid programs.

In developing these Special Fraud
Alerts, the OIG has relied on a number
of sources and has consulted directly
with experts in the subject field,
including those within the OIG, other
agencies of the Department, other
Federal and State agencies, and from
those in the health care industry. To
date, eight individual Special Fraud
Alerts have been issued by the OIG and
subsequently reprinted in the Federal
Register on December 19, 1994 (59 FR
65372), August 10, 1995 (60 FR 40847)
and June 17, 1996 (61 FR 30623)

I1. Section 205 of Public Law 104-191

The Health Insurance Portability and
Accountability Act of 1996, Public Law

104-191, effective August 21, 1996, now
requires the Department to provide
additional formal guidance regarding
the application of the anti-kickback
statute and the safe harbor provisions,
as well as other OIG health care fraud
and abuse sanctions. Among the
provisions set forth in section 205 of
Public Law 104-191 is the requirement
that the Department develop and
publish an annual notice in the Federal
Register formally soliciting proposals
for (1) modifying existing safe harbors,
(2) developing new safe harbors and
OIG Special Fraud Alerts, and (3)
issuing requests for advisory opinions.
After considering such proposals and
recommendations, the Department, in
consultation with the Department of
Justice, will consider the issuance of
new and modified safe harbor
regulations, as appropriate. In addition,
the OIG will consider the issuance of
additional Special Fraud Alerts. Finally,
in accordance with the statute, the OIG
will formally begin accepting requests
for advisory opinions on February 21,
1997. Regulations establishing the
procedures and a process for accepting
and issuing advisory opinions are being
prepared for separate publication in the
Federal Register and will be issued in
the near future.

Criteria for Modifying and Establishing
Safe Harbor Provisions

In accordance with the statute, we
will consider a number of factors in
considering proposals for new or
modified safe harbor provisions, such as
the extent to which the proposals would
affect an increase or decrease in—

* Access to health care services;
* The quality of health care services;

« Patient freedom of choice among
health care providers;

« Competition among health care
providers;

¢ The cost to Federal health care
programs;

e The potential overutilization of the
health care services; and

« The ability of health care facilities
to provide services in medically
underserved areas or to medically
underserved populations.

In addition, we will also take into
consideration the existence (or
nonexistence) of any potential financial
benefit to a health care professional or
provider that may vary based on their
decisions of whether to (1) order a
health care item or service, or (2)
arrange for a referral of health care items
or services to a particular practitioner or
provider.
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Criteria for Developing Special Fraud
Alerts

In determining whether to issue
additional Special Fraud Alerts, we will
also consider whether, and to what
extent, those practices that would be
identified in new Fraud Alerts may
result in any of the consequences set
forth above, and the volume and
frequency of the conduct that would be
identified in these Special Fraud Alerts.

I11. Solicitation of Public Comments

In order to address the requirements
of section 205 of Public Law 104-191,
we are requesting public comments
from affected provider, practitioner,
supplier and beneficiary representatives
regarding the development of proposed
or modified safe harbor regulations and
new Special Fraud Alerts. A detailed
explanation of justification or empirical
data supporting the suggestion would
prove helpful in our considering and
drafting new or modified safe harbor
regulations and Special Fraud Alerts.

Dated: December 20, 1996.
June Gibbs Brown,

Inspector General, Department of Health and
Human Services.

Approved: December 20, 1996.
Donna E. Shalala,
Secretary.
[FR Doc. 96-33277 Filed 12-30-96; 8:45 am)]
BILLING CODE 4150-04-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket No. 96-220; FCC 96-426]

Non-Voice Non-Geostationary Mobile
Satellite Service

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission has
proposed rules and policies to govern
the second processing round for the
non-voice, non-geostationary mobile
satellite service (““NVNG MSS”’) also
referred to as the “Little LEO” service.
The Commission’s proposals include
limiting the licensees in the second
processing round to “‘new entrants;”
adopting strict financial rules; adopting
rules requiring licensees to time-share
spectrum with existing commercial and
government licensees; and seeking
comment on conducting auctions if
mutual exclusivity arises.

DATES: Comments must be submitted on
or before January 6, 1997; reply

comments must be submitted on or
before January 13, 1997.

ADDRESSES: Federal Communications
Commission, 1919 M Street, N.W.,
Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Paula Ford, International Bureau,
Satellite Policy Branch, (202) 418-0760;
Brian Carter, International Bureau,
Satellite Policy Branch, (202) 418-2119;
Kathleen Campbell, International
Bureau, Satellite Policy Branch (202)
418-0753.

Summary of Notice of Proposed
Rulemaking

1. This Notice of Proposed
Rulemaking (““NPRM") reflects the
Commission’s commitment to licensing
applicants in the second processing
round to provide Little LEO service and
the Commission’s continued efforts to
promote competition in the U.S.
satellite services market. With this
NPRM, we propose service rules and
polices for the licensing of three
applicants in the second processing
round.

2. In order to promote multiple entry
and competition, the Commission
proposes to limit the participation in the
second processing round to pending
applicants who are not Little LEO
licensees or affiliated with a Little LEO
licensee. We propose to identify an
applicant as an affiliate if the applicant:
(1) Directly or indirectly controls or
influences a licensee; (2) is directly or
indirectly controlled or influenced by a
licensee; or (3) is directly or indirectly
controlled or influenced by a third party
or parties that also have the power to
control or influence a licensee.

3. Given that future entry may not be
possible in the Little LEO service and
grant to an under-financed applicant
will likely prevent a capitalized
applicant from going forward, we
propose to amend the current financial
standard to require that each applicant
demonstrate that it has finances
necessary to construct, launch, and
operate the entire system for a year. In
cases where there are more applicants
than the spectrum can accommodate, a
grant to an under-financed space station
applicant may preclude a capitalized
applicant from implementing its system,
and delay service to the public. In the
past we have required a stringent
financial showing in such cases.

4. We propose to license three Little
LEO systems to operate in particular
spectrum blocks: the first system in the
149.81 MHz/400.5050-400.5517 MHz
bands; the second in the 148.905-149.81
MHz/137-138 MHz bands; the third
system in the 149.95-150.05 MHz/

400.150-400.5050 MHz/400.645-401.0
MHz bands. The proposal requires all
systems to time-share the spectrum and
coordinate use of the spectrum with
users of the bands. In the 137-138 MHz
band, the Little LEO licensee would
have to time-share spectrum with
meteorological satellites of the National
Oceanic and Atmospheric
Administration. The Little LEO system
operating in the 400.150-400.5050 MHz
and 400.645-401 MHz bands would
have to time-share the spectrum with
meteorological satellites of the
Department of Defense.

5. We also request comments on a
number of other issues. If we have more
qualified applicants than available
spectrum in which they can operate, we
asked for comment on how to resolve
mutually exclusive applications and
whether we should conduct an auction.
We also ask for comment on effective
methods of preventing transmissions
into countries which have not
authorized Little LEO service. Little
LEO earth terminals have the physical
capability to roam from one region or
country to the next. Because of their
inherent mobility, users may attempt to
operate their earth terminals in a
country in which the Little LEO licensee
is not authorized to operate. In order to
protect against this, we seek comment
on methods to address this such as
requiring each Little LEO user terminal
to be equipped with position
determination capabilities. In addition,
we seek comment on whether we
should adopt limitations on licensee’s
ability to enter into exclusive
arrangements with other countries
concerning communications to and from
the United States. An exclusive
arrangement may foreclose other Little
LEO licensees from serving a foreign
market and preventing that licensee
from providing global service.

6. Finally, we also ask parties to
submit amended applications on or
before January 27, 1997 to operate in the
spectrum blocks outlined in the NPRM.
Amended applications must comply
with the proposed rules. However,
applicants are required to demonstrate
finances sufficient to construct and
operate only two satellites in their
system for a year. Applicants will be
allowed to further amend their
applications once the Report and Order
has been released only to the extent
necessary because of the new
obligations we have proposed that are
different from the proposals in the
Notice. If we adopt a strict financial
standard we will allow applicants to
amend their applications.
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Ordering Clauses

7. Accordingly, it is ordered that
pursuant to the authority contained in
Sections 1, 4(i), 4(j), 301, 303, 308, and
309(j) of the Communications Act of
1934, as amended, 47 U.S.C. 88151,
154(i), 154(j), 301, 303, 308, and 309(j),
notice is hereby given of our intent to
adopt the policies and rules set forth in
this Notice and that comment is sought
on all the proposals in this Notice.

8. It is further ordered that E-SAT,
Inc.’s Petition for Rulemaking in
Establishing Rules for Licensing
Second-Round Applicants in the Non-
voice, Non-geostationary Mobile
Satellite Service dated February 14,
1996 and requesting that the
Commission initiate a rulemaking
proceeding to develop regulations for
processing the second-round Little LEO
applications is granted.

9. It is further ordered that the
Secretary shall send a copy of this
Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration in accordance
with paragraph 603(a) of the Regulatory
Flexibility Act, Public Law No. 96-354,
94 Stat. 1164, 5 U.S.C. 601 et seq.
(1981).

Administrative Matters

10. This is a non-restricted notice and
comment rulemaking proceeding. Ex
parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in the Commission’s rules. See
generally 47 CFR 8§81.1202, 1.1203, and
1.1206(a). The Sunshine Agenda period
is the period of time that commences
with the release of public notice that a
matter has been placed on the Sunshine
Agenda and terminates when the
Commission (1) releases the text of a
decision or order in the matter; (2)
issues a public notice stating that the
matter has been deleted from the
Sunshine Agenda; or (3) issues a public
notice stating that the matter has been
returned to the staff for further
consideration, whichever occurs first.
47 CFR 1.1202(f). During the Sunshine
Agenda period, no presentations, ex
parte or otherwise, are permitted unless
specifically exempted. 47 CFR 1.1203.

11. Pursuant to applicable procedures
set forth in Sections 1.415 and 1.419 of
the Commission’s Rules, 47 CFR 1.415
and 1.419, interested parties may file
comments on or before January 6, 1997
and reply comments on or before
January 13, 1997. To file formally in this
proceeding, you must file an original
and five copies of all comments, reply

comments, and supporting comments. If
you want each Commissioner to receive
a personal copy of your comments send
additional copies to Office of the
Secretary, Federal Communications
Commission, Washington, D.C. 20554.
Comments and reply comments will be
available for public inspection during
regular business hours in the Federal
Communications Commission,
Reference Center, Room 239, 1919 M
Street, N.W. Washington, D.C. 20554.
For further information concerning this
rulemaking contact Paula Ford at (202)
418-0760 or Virginia Marshall (202)
418-0778.

Initial Regulatory Flexibility Act
Statement

12. As required by Section 603 of the
Regulatory Flexibility Act, the
Commission has prepared an Initial
Regulatory Flexibility Analysis
(“IRFA’) of the expected impact on
small entities of the proposals suggested
in this document. The IRFA is set forth
in Appendix A of the NPRM. Written
public comments are requested on the
IRFA. These comments must be filed in
accordance with the same filing
deadlines as comments on the rest of the
NPRM, but they must have a separate
and distinct heading designating them
as responses to the Initial Regulatory
Flexibility Analysis. The Secretary shall
send a copy of this NPRM, including the
Initial Regulatory Flexibility Analysis,
to the Chief Counsel for Advocacy of the
Small Business Administration in
accordance with paragraph 603(a) of the
Regulatory Flexibility Act, Public Law
96-354, 94 Stat. 1164, 5 U.S.C. 601 et
seq. (1981).

List of Subjects in 47 CFR Part 25

Satellites.

Federal Communications Commission.
Shirley S. Suggs,
Chief, Publications Branch.

Rule Changes

Part 25 of the Commission’s Rules and
Regulations, Chapter | of Title 47 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 25—SATELLITE
COMMUNICATIONS

1. The authority citation for Part 25
continues to read as follows:

Authority: Secs. 25.101 to 25.601 issued
under Sec. 4, 48 Stat. 1066, as amended; 47
U.S.C. 154. Interpret or apply secs. 101-104,
76 Stat. 419-427; 47 U.S.C. 701-744; 47
U.S.C. 554.

2. Sections 25.259 and 25.260 are
added to Subpart C to read as follows:

§25.259 Time Sharing Between NOAA
Meteorological Satellites and NVNG
Satellites in the 137-138 MHz Band.

(a) An NVNG licensee time-sharing
spectrum in the 137-138 MHz band
shall not transmit signals into the
“‘protection areas’ of National Oceanic
and Atmospheric Administration
(“NOAA") satellites. The protection
area shall be calculated by using
ephemeris data and an earth station
elevation angle of zero degrees towards
the NOAA satellite. The NVNG licensee
is responsible for obtaining the
necessary ephemeris data. This
information shall be updated system-
wide on at least a biweekly basis.

(b) NVNG licensees shall establish a
24-hour per day contact person and
telephone number so that claims of
harmful interference into the NOAA
earth stations and other issues can be
reported and resolved expeditiously.
This contact information shall be made
available to NOAA.

(c) NVNG satellites shall be designed
to cease transmissions automatically if,
within a forty-eight hour period, a valid
reset signal has not been received from
the NVNG gateway Earth station. All
NVNG satellites shall be capable of
instantaneous shutdown on any sub-
band upon command from the gateway
earth station.

§25.260 Time Sharing Between DoD—
NOAA Meteorological Satellites and NVNG
Satellites in the 400.15-401 MHz band.

(a) An NVNG licensee time-sharing
spectrum in the 400.15-401.0 MHz band
shall not transmit signals into the
“protection areas’ of Department of
Defense (‘“‘DoD’’)-National Oceanic and
Atmospheric Administration (“NOAA”)
meteorological satellites. The protection
area shall be calculated by using
ephemeris data and an earth station
elevation angle of zero degrees toward
the DoD-NOAA meteorological satellite.
The NVNG licensee is responsible for
obtaining the necessary ephemeris data.
This information shall be updated
system-wide on at least a weekly basis.

(b) NVNG licensees shall establish a
24-hour per day contact person and
telephone number so that claims of
harmful interference into DOD—-NOAA
earth station users and other operational
issues can be reported and resolved
expeditiously. This contact information
shall be made available to DoD—NOAA.

(c) NVNG satellites shall be designed
to cease transmissions automatically if,
within forty-eight hours, a valid reset
signal has not been received from the
NVNG gateway earth station. All NVNG
satellites shall be capable of
instantaneous shutdown on any sub-
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band upon command from the gateway
earth station.

(d) Notwithstanding other provisions
of this section, NVNG satellites sharing
the 400.15-401 MHz with DoD—-NOAA
meteorological satellites shall
implement within ninety minutes of
receiving notice of a DOD—NOAA system
frequency change, all appropriate
modifications and updates to operate on
a non-interference basis in accordance
with subsection (a), above.

(e) At DoD—NOAA'’s instruction, the
Little LEO System-3 operator will test,
up to four times a year, the Little LEO
system’s ability to implement a DoD—
NOAA requested frequency change.

[FR Doc. 9633143 Filed 12—30-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 61

[CC Docket Nos. 87-313 and 93-197, FCC
96-454]

Policy and Rules Concerning Rates for
Dominant Carriers; Revisions to Price
Cap Rules for AT&T

AGENCY: Federal Communications
Commission.

ACTION: Proposed Rules; termination.

SUMMARY: This Order terminates as moot
proceedings concerning the treatment of
AT&T Corp.’s (AT&T) offerings of
promotions and optional calling plans
(OCPs) under price cap regulation in
light of the Commission’s determination
that AT&T is non-dominant and the
resultant removal of AT&T’s services
from price cap regulation.

DATES: Proceedings were terminated
November 26, 1996.

FOR FURTHER INFORMATION CONTACT: Joel
Taubenblatt, 202—-418-1513.

SUPPLEMENTARY INFORMATION: The text of
the Commission’s Order in CC Dockets
Nos. 87-313 and 93-197, FCC 96-454,
adopted November 21, 1996, and
released November 26, 1996, appears
below:

l. Introduction

1. In this Order, we terminate as moot
proceedings concerning the treatment of
AT&T Corp.’s (AT&T) offerings of
promotions and optional calling plans
(OCPs) under price cap regulation®in

1Policy and Rules Concerning Rates for Dominant
Carriers, CC Docket No. 87-313, Order and Notice
of Proposed Rulemaking, 8 FCC Rcd 3715 (1993),
58 FR 31936, June 7, 1993 (Promotions NPRM);
Revisions to Price Cap Rules for AT&T, CC Docket
No. 93-197, Notice of Proposed Rulemaking, 8 FCC
Rcd 5205 (1993), 58 FR 44157, August 19, 1993
(OCP NPRM); Policy and Rules Concerning Rates
for Dominant Carriers, CC Docket No. 87-313, and
Revisions to Price Cap Rules for AT&T, CC Docket

light of our determination that AT&T is
non-dominant and the resultant removal
of AT&T’s services from price cap
regulation.2

11. Background

2. In 1989, the Commission replaced
traditional rate of return regulation with
an incentive-based system of regulation,
called price caps, for most of AT&T’s
services.3 To implement the price cap
system, the Commission defined three
categories of AT&T services, or baskets,
and defined a price cap index (PCI) for
each basket.4 The basket structure was
designed so that AT&T would not be
able to raise prices for services in one
basket in order to lower prices for
dissimilar services in another basket.
Therefore, a change in rates in one
basket or in services outside of price
caps would not affect either the PCI or
the actual price index (API) 5 for the
other baskets.

3. The Commission was silent in the
AT&T Price Cap Order as to the
treatment of promotional rates under
price caps.6 After the Commission
adopted the price cap rules, AT&T filed
tariffs for a significant number of
promotions in which it treated the rates
associated with these offerings as rate
reductions for purposes of API
calculations. MCI Telecommunications
Corporation (MCI) and Sprint
Communications Company LP (Sprint)
sought reconsideration of the AT&T
Price Cap Order, requesting clarification
of the price cap treatment of

No. 93-197, Further Notice of Proposed
Rulemaking, 10 FCC Rcd 7854 (1995), 60 FR 28774,
June 2, 1995 (Further NPRM).

2Motion of AT&T Corp. to be Reclassified as a
Non-Dominant Carrier, 11 FCC Rcd 3271 (1995)
(AT&T Reclassification Order), recon. pending. In a
subsequent order, the Commission removed AT&T’s
remaining price cap services, international services,
from price cap regulation. Motion of AT&T Corp.
to be Declared Non-Dominant for International
Service, Order, FCC 96-209 (rel. May 14, 1996).

3Policy and Rules Concerning Rates for Dominant
Carriers, CC Docket No. 87-313, Notice of Proposed
Rulemaking, 2 FCC Rcd 5208 (1987), 52 FR 33962,
September 9, 1987; Further Notice of Proposed
Rulemaking, 3 FCC Rcd 3195 (1988), 53 FR 22356,
June 15, 1988; Report and Order and Second
Further Notice of Proposed Rulemaking, 4 FCC Rcd
2873 (1989), 54 FR 19836, May 8, 1989 (AT&T Price
Cap Order); Erratum, 4 FCC Rcd 3379 (1989);
Memorandum Opinion and Order on
Reconsideration, 6 FCC Rcd 665 (1991), 56 FR 5952,
February 14, 1991 (AT&T Price Cap
Reconsideration Order), remanded sub nom. AT&T
v. FCC, 974 F.2d 1351 (D.C.Cir. 1992) (Remand
Order). Those services that are not under price cap
regulation are subject to streamlined regulation,
which reduces their regulatory obligations under
Part 61 of the Commission’s rules, 47 CFR Part 61.

4See Further NPRM, 10 FCC Rcd at 7855-56, for
an explanation of how the price cap index is
calculated.

5The API represents a weighted average of actual
prices of the services within the basket. Id.

6|d. at 7857.

promotions. In the AT&T Price Cap
Reconsideration Order, the Commission
decided to exclude promotions from the
price cap index prospectively. It
reasoned that including promotional
rates in price caps would give AT&T a
greater degree of flexibility than
warranted to offset the discounted
promotional rates with increases in
residential and small business rates
within Basket 1.7

4. AT&T sought judicial review of the
AT&T Price Cap Reconsideration Order.
The United States Court of Appeals for
the District of Columbia Circuit found
that the Commission’s decision to
exclude promotional tariffs from the
price cap index was not a reasoned
decision supported by the record. The
court remanded the AT&T Price Cap
Reconsideration Order to the
Commission with instructions either to
show that its action was a clarification
of the original AT&T Price Cap Order,
or to ““offer a reasoned explanation of
why promotional rates should be treated
differently from other rates.”” 8

5. In response, the Commission
vacated its prior decision on this issue
and issued the Promotions NPRM in
Docket 87—-313.9 In the Promotions
NPRM, the Commission tentatively
concluded that promotions should be
excluded from price cap regulation
prospectively. The Commission found
that AT&T was able to insulate itself
from revenue losses created by
promotional discounts by raising its
rates for other residential services in
Basket 1.1 The Commission relied upon
evidence that AT&T had taken
advantage of any downward price
flexibility generated by promotions to
raise other rates in Basket 1, thereby
keeping aggregate rates at the price cap
maximum. According to the
Commission, *‘[plermitting promotional
offerings to be used as a basis for raising
basic schedule rates, without limitation,
would strongly encourage the
proliferation of excessive promotional
offerings and undercut the efficiency
incentives of the price cap program.” 11
As an alternative, the Commission
sought comment on whether to treat
promotions as either new or
restructured services.12

7AT&T Price Cap Reconsideration Order at 671.

8Remand Order, 974 F.2d at 1355.

9Promotions NPRM, 8 FCC Rcd 3715.

10]d. at 3716.

11|d.

12]d. at 3717. Under price cap regulation, a
service is classified as new if it provides an
additional option to a service, but does not replace
the existing service. A service is classified as a
restructured offering if it replaces an existing
service. See Sections 61.44(g), 61.46(b), and
61.47(b) of the Commission’s rules, 47 CFR
§§61.44(g), 61.46(b), and 61.47(b).
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6. In the OCP NPRM, the Commission
tentatively concluded that the ReachOut
category of services (i.e., most domestic
MTS OCPs) should be removed from
Basket 1 because there is substantial
competition among providers of
discounted residential services.13 The
Commission sought comment on
whether the treatment of OCPs under
the AT&T price cap plan should be
changed, and, if so, in what manner.
Specifically, the Commission sought
comment on whether it should adjust
the API or the PCI for Basket 1 to reflect
the removal of OCPs from Basket 1. As
an alternative to removal of OCPs from
price cap regulation, it asked for
comment on whether OCPs should
remain subject to price cap regulation,
but be placed in a separate basket.14

7. Because the issues presented in
determining the regulatory treatment of
promotions and OCPs were closely
related, we consolidated these issues in
a Further Notice of Proposed
Rulemaking.s In the Further NPRM, we
made several tentative conclusions. We
determined that Basket 1 domestic MTS
promotions, domestic MTS OCPs, and
basic schedule MTS offerings exhibit
significant cross-elasticities of demand
and are generally offered to the same
class of customers, i.e., residential
customers, following the removal of
AT&T’s domestic commercial services
from price cap regulation.16 If we
removed domestic MTS OCPs and
promotions from price caps, the result
would be that some of AT&T’s offerings
of domestic MTS for residential
customers would be streamlined while
retaining price cap regulation for similar
offerings to the same class of customers.
We declined to take this step and
determined that the issue of further
streamlining of OCPs and promotions
might be better considered together with
AT&T’s motion for non-dominant status

130CP NPRM, 8 FCC Rcd at 5205-6. The price
cap system’s treatment of OCPs differs from that
accorded promotions. OCPs are included in a
separate service category (the ReachOut service
category) from the basic MTS service categories
within Basket 1, whereas promotions are included
in the applicable MTS service categories. Changes
in OCP rates, therefore, are not subject to the same
limitations on rate changes as the basic schedule
service categories. Further NPRM, 10 FCC Rcd at
7859.

14The Commission also proposed a number of
other changes to the price cap rules in the OCP
NPRM, including whether to remove commercial,
800 Directory Assistance, and analog private line
services from price caps. In the Report and Order
in CC Docket No. 93-197, 10 FCC Rcd 3009 (1995),
60 FR 4569, January 24, 1995 (Commercial Services
Price Cap Order), the Commission resolved these
issues, removed commercial services from price cap
regulation, and deferred the question of the
regulatory treatment of OCPs to this proceeding.

15Further NPRM, 10 FCC Rcd 7854.

16]d. at 7861.

in a separate proceeding. We did
propose, however, a number of related
modifications to AT&T’s price cap plan.
Specifically, we recommended that,
because promotions and OCPs are
simply different ways of pricing the
same service, they should be redefined
as alternative pricing plans (APPs) for
domestic, residential MTS, which co-
exist with the basic domestic MTS rate
schedule.?

8. On October 23, 1995, we released
an order granting AT&T’s motion to be
reclassified as a non-dominant carrier.18
The Commission defined the relevant
product and geographic market for
AT&T, under the Competitive Carrier
paradigm,1® as the interstate, domestic,
interexchange market.20 We then
decided that the appropriate standard to
evaluate AT&T’s reclassification request
was whether AT&T possessed market
power in the overall relevant market,
even if AT&T has the ability to control
the prices of one or more services.
Applying this standard to the record,
the Commission concluded that the
market structure characteristics and the
indicia of market conduct and
performance all indicate that AT&T
lacks market power in the interstate,
domestic, interexchange market.21

9. The Commission noted that the
reclassification of AT&T as a non-
dominant carrier would free AT&T from
price cap regulation for its residential,
operator, 800 directory assistance, and
analog private line services.22 By
subsequent order, we removed AT&T’s
international services from price cap

171d. at 7862.

1B ATE&T Reclassification Order, 11 FCC Rcd 3271.

19Policy and Rules Concerning Rates for
Competitive Common Carrier Services and
Facilities Authorizations Therefor, CC Docket No.
79-252, Notice of Inquiry and Proposed
Rulemaking, 77 FCC 2d 308 (1979), 44 FR 67445,
November 26, 1979; First Report and Order, 85 FCC
2d 1 (1980), 45 FR 76148, November 18, 1980;
Further Notice of Proposed Rulemaking, 84 FCC 2d
445 (1981), 46 FR 10924, February 5, 1981; Second
Further Notice of Proposed Rulemaking, FCC 82—
187, 47 FR 17308 (1982); Second Report and Order,

91 FCC 2d 59 (1982), 47 FR 37889, August 27, 1982;

Order on Reconsideration, 93 FCC 2d 54 (1983);
Third Further Notice of Proposed Rulemaking, 48
FR 28292 (1983); Third Report and Order, 48 FR
46791 (1983); Fourth Report and Order, 95 FCC 2d
554 (1983), 48 FR 52452, November 18, 1983,
vacated, AT&T v. FCC, 978 F.2d 727 (D.C.Cir.
1992), cert. denied, MCI Telecommunications Corp.
v. AT&T, 113 S.Ct. 3020 (1993); Fourth Further
Notice of Proposed Rulemaking, 96 FCC 2d 922
(1984), 49 FR 11856, March 28, 1984; Fifth Report
and Order, 98 FCC 2d 1191 (1984), 49 FR 34824,
September 4, 1984; Sixth Report and Order, 99 FCC
2d 1020 (1985), 50 FR 1215, January 10, 1985,
vacated, MCI Telecommunications Corp. v. FCC,
765 F.2d 1186 (D.C.Cir. 1985) (collectively referred
to as the Competitive Carrier proceeding).

20 AT&T Reclassification Order, 11 FCC Rcd at
3292.

21|d. at 3347.

22|d. at 3281.

regulation as well, thus completing the
process of ending price cap regulation of
AT&T.23

I11. Discussion

10. In the AT&T Reclassification
Order, we granted AT&T’s motion to be
reclassified as a non-dominant carrier.24
The reclassification of AT&T as a non-
dominant carrier resulted in the end of
price cap regulation for AT&T’s
residential, operator, 800 directory
assistance, and analog private line
services. Since AT&T’s domestic MTS,
including promotions and OCPs, is no
longer subject to price caps, the issues
raised in our tentative conclusions and
proposals in the Further NPRM
concerning whether to remove
promotions and OCPs from price cap
regulation are now moot. Similarly, the
issues raised by the D.C. Circuit in the
Remand Order in CC Docket No. 87-313
are moot. Accordingly, we will
terminate as moot CC Docket Nos. 87—
313 an