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Briefings on how to use the Federal Register
For information on briefings in Washington, DC, see
announcement on the inside cover of this issue

Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government

Printing Office (GPO). CFR titles will be added to GPO
Access incrementally throughout calendar years 1996 and
1997 until a complete set is available. GPO is taking steps
so that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr

For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via

[0 Phone: toll-free: 1-888-293-6498
O Email: gpoaccess@gpo.gov
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Parts 2470, 2471, 2472, and 2473

Federal Service Impasses Panel-
General; Procedures of the Panel;
Impasses Arising Pursuant to Agency
Determinations Not To Establish or To
Terminate Flexible or Compressed
Work Schedules; Miscellaneous
Requirements

AGENCY: Federal Service Impasses
Panel, FLRA.

ACTION: Final rules; correction.

SUMMARY:

This document contains corrections to
the final regulations that were published
Thursday, August 8, 1996 (61 FR
41293-41297). The regulations pertain
to the filing of requests for assistance
with the Panel and the filing and service
of documents with the Panel, and
establish procedures for obtaining a
subpena by parties to Panel
proceedings.

EFFECTIVE DATE: August 18, 1996.

FOR FURTHER INFORMATION CONTACT:
Joseph Schimansky, Executive Director,
Federal Service Impasses Panel, 607
14th Street, NW., Suite 220,
Washington, DC 20424—-0001.
Telephone (202) 482—-6670.

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of this correction were intended
to revise the Panel’s regulations to
permit parties to file requests for Panel
assistance, and other documents, by
facsimile transmission and to establish
procedures by which a party to a Panel
proceeding may seek to obtain a
subpena.

Need For Correction

As published, the final regulations
added a new part to the Panel’s

regulations, 5 CFR part 2473-Subpenas.
However, due to an error, the heading
with authority citation for that part of
the regulations was not placed before
the regulatory text.

Correction of Publication

Accordingly, the publication on
August 8, 1996, of the final regulations
at 61 FR 41293-41297 is corrected by
adding the heading of Part 24.73 and the
authority citation as follows:

PART 2473—SUBPOENAS
[CORRECTED]

Authority: 5 U.S.C. 7119, 7134.
Dated: January 13, 1997.
Joseph Schimansky,

Executive Director, Federal Service Impasses
Panel.

[FR Doc. 96-1176 Filed 1-16-97; 8:45 am]
BILLING CODE 6727-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 925
[Docket No. FV96-925-1 IFR]

Grapes Grown in a Designated Area of
Southeastern California; Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
establishes an assessment rate for the
California Desert Grape Administrative
Committee (Committee) under
Marketing Order No. 925 for the 1997
and subsequent fiscal years. The
Committee is responsible for local
administration of the marketing order
which regulates the handling of table
grapes grown in a designated area of
southeastern California. Authorization
to assess grape handlers enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program.

DATES: Effective on January 1, 1997.
Comments received by February 18,
1997, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be

sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2525-S,
Washington, DC 20090-6456, FAX (202)
720-5698. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Tershirra T. Yeager, program assistant,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456,
telephone (202) 720-5127, FAX (202)
720-5698 or Rose Aguayo, Marketing
Specialist, California Marketing Field
Office, Fruit and Vegetable Division,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721,
telephone (209) 487-5901, FAX (209)
487-5906. Small businesses may request
information on compliance with this
regulation by contacting: Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456,
telephone (202) 720-2491, FAX (202)
720-5698.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 925 (7 CFR part 925)
regulating the handling of table grapes
grown in a designated area of
southeastern California, hereinafter
referred to as the “order.” The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the order now in effect,
California table grape handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable grapes
beginning January 1, 1997, and
continuing until amended, suspended,
or terminated. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
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present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA s to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
Interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

There are approximately 80 producers
of table grapes in the production area
and approximately 20 handlers subject
to regulation under the marketing order.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. The
majority of table grape producers and
handlers are not classified as small
entities.

The order provides authority for the
Committee, with the approval of the
Department, to formulate an annual
budget of expenses and collect
assessments from handlers to administer
the program. The members of the
Committee are producers and handlers
of California desert grapes. They are
familiar with the Committee’s needs and

with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

The Committee met on December 3,
1996, and unanimously recommended
1997 expenditures of $156,865 and an
assessment rate of $0.01 per lug of table
grapes. In comparison, last year’s
budgeted expenditures were $114,827.
The Committee recommended not to
have an assessment rate for the 1996
fiscal year because there was adequate
money in the reserve to cover estimated
expenses. Major expenditures
recommended by the Committee for the
1997 year include $100,000 for research,
$25,000 for compliance purposes, and
$8,675 for the manager’s salary.
Budgeted expenses for these items in
1996 were $60,000 for research, $25,000
for the sheriff’s patrol and $7,887 for the
manager’s salary.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of California table grapes.
Table grape shipments for the year are
estimated at 8,000,000 lugs which
should provide $80,000 in assessment
income. Income derived from handler
assessments, along with interest income
and funds from the Committee’s
authorized reserve, will be adequate to
cover budgeted expenses. Funds in the
reserve will be kept within the
maximum permitted by the order.

While this rule will impose additional
costs on handlers, the costs are in the
form of uniform assessments on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the AMS
has determined that this rule will not
have a significant economic impact on
a substantial number of small entities.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings

are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1997 budget and those for
subsequent fiscal years will be reviewed
and, as appropriate, approved by the
Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1997 fiscal year begins on
January 1, 1997, and the marketing
order requires that the rate of
assessment for each fiscal year apply to
all assessable table grapes handled
during such fiscal year; (3) handlers are
aware of this action which was
unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) this interim
final rule provides a 30-day comment
period, and all comments timely
received will be considered prior to
finalization of this rule.

List of Subjects in 7 CFR Part 925

Grapes, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 925 is amended as
follows:

PART 925—GRAPES GROWN IN A
DESIGNATED AREA OF
SOUTHEASTERN CALIFORNIA

1. The authority citation for 7 CFR
part 925 continues to read as follows:
Authority: 7 U.S.C. 601-674.

2. A new subpart—Assessment Rates
and a new §925.215 are added to read
as follows:
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Note: This section will appear in the Code
of Federal Regulations.

Subpart—Assessment Rates

§925.215 Assessment rate.

On and after January 1, 1997, an
assessment rate of $0.01 per lug is
established for grapes grown in a
designated area of southeastern
California.

Dated: January 10, 1997.

Robert C. Keeney,

Director, Fruit and Vegetable Division.

[FR Doc. 97-1162 Filed 1-16-97; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 932
[Docket No. FV96-932—4 IFR]

Olives Grown In California;
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
establishes an assessment rate for the
California Olive Committee (Committee)
under Marketing Order No. 932 for the
1997 fiscal year and subsequent fiscal
years. The Committee is responsible for
local administration of the marketing
order which regulates the handling of
olives grown in California.
Authorization to assess olive handlers
enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.

DATES: Effective on January 1, 1997.
Comments received by February 18,
1997, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2525-S,
Washington, DC 20090-6456, FAX (202)
720-5698. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Mary Kate Nelson, Marketing Assistant,
California Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
2202 Monterey Street, suite 102B,
Fresno, California 93721, telephone
(209) 487-5901, FAX (209) 487-5906, or
Tershirra Yeager, Program Assistant,
Marketing Order Administration

Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456,
telephone (202) 720-5127, FAX (202)
720-5698. Small businesses may request
information on compliance with this
regulation by contacting: Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456,
telephone (202) 720-2491, FAX (202)
720-5698.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 148 and Order No. 932, both as
amended (7 CFR part 932), regulating
the handling of olives grown in
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California olive handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable olives
beginning January 1, 1997, and
continuing until amended, suspended,
or terminated. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the

Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
Interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

There are approximately 1,200
producers of olives in the production
area and approximately 4 handlers
subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. None of the olive
handlers may be classified as small
entities, while the majority of olive
producers may be classified as small
entities.

The olive marketing order provides
authority for the Committee, with the
approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of California
olives. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

The Committee met on December 11,
1996, and recommended 1997
expenditures of $2,159,265 and an
assessment rate of $14.99 per ton
covering olives from the appropriate
crop year. The vote on the assessment
rate was 13 in favor and 1 opposed, with
the opposing grower maintaining that
the assessment is not sufficient for the
industry’s needs. In comparison, last
year’s budgeted expenditures were
$2,600,785. The assessment rate of
$14.99 is $13.27 lower than last year’s
established rate. Major expenditures
recommended by the Committee for the
1997 fiscal year include $390,890 for
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administration, $173,375 for research,
and $1,595,000 for market development.
Budgeted expenses for these items in
1996 were $388,350, $213,000, and
$1,999,435 respectively.

The order requires that the assessment
rate for a particular fiscal year apply to
all assessable olives handled during the
appropriate crop year, which for this
season is August 1, 1996, through July
31, 1997. The assessment rate
recommended by the Committee was
derived by dividing anticipated
expenses by actual receipts of olives by
handlers during the crop year. Because
that rate is applied to actual receipts, it
must be established at a rate which will
produce sufficient income to pay the
Committee’s expected expenses.

The recommended budget and rate of
assessment is usually acted upon by the
Committee after the crop year begins
and before the fiscal year starts, and
expenses are incurred on a continuous
basis. Therefore, the budget and
assessment rate approval must be
expedited so that the Committee will
have funds to pay its expenses. The
olive receipts for the year are 144,075
tons which should provide $2,159,684
in assessment income. Income derived
from handler assessments will be
adequate to cover budgeted expenses.
Funds in the reserve will be kept within
the maximum permitted by the order.

This action will reduce the
assessment obligation imposed on
handlers. The assessments will be
uniform for all handlers. The
assessment costs will be offset by the
benefits derived from the operation of
the marketing order. Therefore, the AMS
has determined that this rule will not
have a significant economic impact on
a substantial number of small entities.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment

rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1997 budget and those for
subsequent fiscal years will be reviewed
and, as appropriate, approved by the
Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1997 fiscal year began on
January 1, 1997, and the marketing
order requires that the rate of
assessment for each fiscal year apply to
all assessable olives handled during the
appropriate crop year; (3) handlers are
aware of this action which was
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years; and (4) this interim final rule
provides a 30-day comment period, and
all comments timely received will be
considered prior to finalization of this
rule.

List of Subjects in 7 CFR Part 932
Marketing agreements, Olives,
Reporting and recordkeeping
requirements.
For the reasons set forth in the
preamble, 7 CFR part 932 is amended as
follows:

PART 932—OLIVES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 932 continues to read as follows:

Authority: 7 U.S.C. 601-674.
2. A new subpart—Assessment Rates

and a new §932.230 are added to read
as follows:

Note: This section will appear in the Code
of Federal Regulations.

Subpart—Assessment Rates

§932.230 Assessment rate.

On and after January 1, 1997, an
assessment rate of $14.99 per ton is
established for assessable olives grown
in California.

Dated: January 10, 1997.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 97-1161 Filed 1-16-97; 8:45 am]
BILLING CODE 3410-02—-P

Animal and Plant Health Inspection
Service

9 CFR Part 78
[Docket No. 96-033-2]

Official Brucellosis Tests

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
brucellosis regulations to add the rapid
automated presumptive test to the list of
official tests for determining the
brucellosis disease status of test-eligible
cattle, bison, and swine. We are taking
this action because the rapid automated
presumptive test has been shown to
provide an accurate, automated, and
cost-effective means of determining the
brucellosis status of test eligible cattle,
bison, and swine. Adding the rapid
automated presumptive test to the list of
official tests for brucellosis in cattle,
bison, and swine will help to prevent
the spread of brucellosis by making
available an additional tool for its
diagnosis in those animals.

EFFECTIVE DATE: February 18, 1997.

FOR FURTHER INFORMATION CONTACT: Dr.
M.J. Gilsdorf, National Brucellosis
Epidemiologist, Brucellosis Eradication
Staff, VS, APHIS, 4700 River Road Unit
36, Riverdale, MD 20737-1228, (301)
734-7708; or E-mail:
mgilsdorf@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

Brucellosis is a contagious disease
affecting animals and humans, caused
by bacteria of the genus Brucella. In its
principal animal hosts—cattle, bison,
and swine—brucellosis is characterized
by abortion and impaired fertility. The
regulations in 9 CFR part 78 (referred to
below as the regulations) govern the
interstate movement of cattle, bison, and
swine in order to help prevent the
spread of brucellosis.

Official brucellosis tests are used to
determine the brucellosis disease status
of cattle, bison, and swine. The
regulations stipulate that certain cattle,
bison, and swine must, among other
requirements, test negative to an official
brucellosis test prior to interstate
movement. Official brucellosis tests are
also used to determine eligibility for



Federal Register / Vol. 62, No. 12 / Friday, January 17, 1997 / Rules and Regulations

2551

indemnity payments for animals
destroyed because of brucellosis. In
§78.1 of the regulations, the definition
of official test lists those tests that have
been designated as official tests for
determining the brucellosis disease
status of cattle, bison, and swine.

In a proposed rule published in the
Federal Register on September 13, 1996
(61 FR 48430-48431, Docket No. 96—
033-1), we proposed to amend 8§78.1 of
the regulations to add the rapid
automated presumptive (RAP) test as an
official test.

We solicited comments concerning
our proposed rule for 60 days ending
November 12, 1996. We received one
comment by that date. The comment we
received was from a State cattlemen’s
association and supported the proposed
rule change.

Therefore, based on the rationale set
forth in the proposed rule, we are
adopting the provisions of the proposal
as a final rule without change.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This rule amends the brucellosis
regulations by adding the RAP test to
the list of official tests for determining
the brucellosis disease status of test-
eligible cattle, bison, and swine. The
RAP test has been shown to provide an
accurate, automated, and cost-effective
means of determining the brucellosis
status of test eligible cattle, bison, and
swine. We believe that adding the RAP
test to the list of official tests for
brucellosis in cattle, bison, and swine
will help to prevent the spread of
brucellosis by making available a highly
efficient tool for its diagnosis in those
animals.

Adding the RAP test as an official test
is not expected to affect the market price
of the animals tested. Although more
rapid testing will likely allow faster
marketing, the effect on owners of cattle,
bison, and swine will not be significant.
Use of the RAP test is optional, and
other presumptive official tests remain
available for use by State and Federal
animal health officials. The cost of the
RAP test is equal to or lower than other
presumptive official tests in use.
Therefore, if those States currently using
higher-cost presumptive tests switch
over to the RAP test, the total testing
costs for the Cooperative State/Federal
Brucellosis Eradication Program will be
reduced.

Under these circumstances, the
Administrator of the Animal and Plant

Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
in conflict with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, 9 CFR part 78 is
amended as follows:

PART 78—BRUCELLOSIS

1. The authority citation for part 78
continues to read as follows:
Authority: 21 U.S.C. 111-114a-1, 114q,

115, 117, 120, 121, 123-126, 134b, and 134f;
7 CFR 2.22, 2.80, and 371.2(d).

2.1n 878.1, in the definition of official
test, paragraph (a)(12) is redesignated as
paragraph (a)(13) and new paragraphs
(2)(12) and (b)(4) are added to read as set
forth below.

§78.1 Definitions.

* * * * *
Official test.
(a) * * *

(12) Rapid Automated Presumptive
(RAP) test. An automated serologic test
to detect the presence of Brucella
antibodies in test-eligible cattle and
bison. RAP test results are interpreted as
either positive or negative; the results
are interpreted and reported by a
scanning autoreader that measures
alterations in light transmission through
each test well and the degree of
agglutination present. Cattle and bison
negative to the RAP test are classified as

brucellosis negative; cattle and bison
positive to the RAP test shall be
subjected to other official tests to
determine their brucellosis disease
classification.
* * * * *

b * * *

(4) Rapid Automated Presumptive
(RAP) test. An automated serologic test
to detect the presence of Brucella
antibodies in test-eligible swine. RAP
test results are interpreted as either
positive or negative; the results are
interpreted and reported by a scanning
autoreader that measures agglutination
based on alterations in light
transmission through each test well.
Swine negative to the RAP test are
classified as brucellosis negative; swine
positive to the RAP test shall be
subjected to other official tests to
determine their brucellosis disease
classification.

* * * * *

Done in Washington, DC, this 13th day of

January 1997.

Terry L. Medley,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 97-1224 Filed 1-16-97; 8:45 am]
BILLING CODE 3410-34-P

Food Safety and Inspection Service

9 CFR Parts 304, 308, 310, 320, 327,
381, 416, and 417

[Docket No. 93-016-11N]

Sanitation Standard Operating
Procedures (Sanitation SOP’s) and E.
coli Testing Requirements—
Conference

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule; notice of meeting.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is holding a
conference, ‘‘Sanitation Standard
Operating Procedures (Sanitation SOP’s)
and E. coli Testing Requirements,” on
January 23, 1997. The purpose of the
conference is to review and discuss
initial operational procedures for the
Sanitation SOP and E. coli testing
requirements that are effective on
January 27, 1997.

DATES: The conference will be held from
1:00 p.m. until 5:00 p.m. on January 23,
1997.

ADDRESSES: The conference will be held
at the Arlington Hilton, 950 N. Stafford
Street, Arlington VA 22203, (703) 528—
6000.

FOR FURTHER INFORMATION CONTACT: TO
register for the conference, contact Lisa
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Parks at (202) 501-7138, FAX (202)
501-7642, or E-mail usdafsis/
s=confer@mbhs.attmail.com.
SUPPLEMENTARY INFORMATION: On July
25, 1996, FSIS published a final rule,
“Pathogen Reduction; Hazard Analysis
and Critical Control Point (HACCP)
Systems” (61 FR 38805). This rule
introduced sweeping changes to the
meat and poultry inspection system.
The first stage in the implementation of
the rule begins on January 27, 1997,
when slaughter and processing
establishments must have written
sanitation standard operating
procedures to prevent direct product
contamination and ensure food safety,
and slaughter establishments must begin
testing for E. coli as a means of verifying
process control for preventing fecal
contamination.

To provide interested parties an
opportunity to further discuss issues
relating to the implementation of
Sanitation SOP’s and E. coli testing
requirements, FSIS will meet with the
public from 1 p.m. to 5 p.m. on January
23, 1997.

Done at Washington, DC, on: January 13,
1997.

Thomas J. Billy,

Administrator.

[FR Doc. 97-1235 Filed 1-14-97; 1:56 pm]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—-CE-64—AD; Amendment 39—
9886; AD 97-02-02]

RIN 2120-AA64

Airworthiness Directives; Fairchild
Aircraft, Inc. SA26, SA226, and SA227
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Fairchild Aircraft, Inc.
(Fairchild) SA26, SA226, and SA227
series airplanes. This action requires
applying torque to the control column
pitch bearing attaching nuts, inspecting
for any looseness or movement of the
bearing assembly, and inspecting the
elevator control rod end bearing
retainer/dust seals for creasing. If either
of these problems are evident, this
action requires replacing these parts, as
well as installing a new bolt and washer

to the elevator control rod end bearing
assembly at the walking beam
connection. Reports of Fairchild SA227
series airplanes losing pitch control in-
flight prompted this action. The actions
specified by this AD are intended to
prevent loss of pitch control, which if
not corrected, could result in loss of the
airplane.

DATES: Effective February 6, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 6,
1997.

Comments for inclusion in the Rules
Docket must be received on or before
March 6, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket 96—CE—64—-AD,
Room 1558, 601 E. 12th Street, Kansas
City, Missouri 64106.

Service information that applies to
this AD may be obtained from Fairchild
Aircraft, Inc., P.O. Box 790490, San
Antonio, Texas, 78279-0490; telephone
(210) 824-9421. This information may
also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket 96—
CE-64-AD, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Werner Koch, Aerospace Engineer,
FAA, Fort Worth Airplane Certification
Office, 2601 Meacham Boulevard, Fort
Worth, Texas 76193-0150; telephone
(817) 222-5133; facsimile (817) 222—
5960.

SUPPLEMENTARY INFORMATION:
Events Leading to This Action

The FAA has recently received two
incident reports on Fairchild SA227
series airplanes in which the airplane
lost some pitch control because of
fatigue failure of the pitch pivot bearing
shaft. Further investigation revealed
fatigue and wear in the control column
pitch pivot bearings resulting from
insufficient torque on the control
column roller bearing stud attaching
nuts. While inspecting the pivot bearing
on four other Fairchild airplanes, it was
discovered that the rod end bearing
retainer of the elevator control rod at the
walking beam connection was deformed
or creased. This creasing is caused by
improper installation and could allow
the bearing to come apart, disconnecting

the joint, and possibly resulting in loss
of pitch control.

Fairchild has issued four service
bulletins (SB) numbered 26—27-30-046,
226-27-060, 227-27-041, and CC7-27—
010, dated December 11, 1996, which
specify applying torque to the control
column pitch bearing attaching nut,
inspecting the control column roller
bearing assembly for movement,
replacing the bearing and attaching nut
if necessary, inspecting the elevator
control rod end bearing retainer/dust
covers for creasing, replacing the rod
end assemblies, if necessary, and
installing a new bolt and washer to the
elevator control rod end bearing
assembly at the walking beam
connection.

FAA's Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that AD action
should be taken to prevent loss of pitch
control, which if not corrected, could
result in loss of the airplane.

Explanation of the Provisions of This
AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Fairchild SA26,
SA226, and SA227 series airplanes of
the same type design, this AD requires:

(1) Applying torque to the control
column pitch bearing attaching nut,

(2) Inspecting for movement in the
control column roller bearing assembly,
(3) Replacing the bearing assembly

and attaching nut, if applicable,

(4) Inspecting the elevator control rod
end bearing retainer/dust covers for
creasing,

(5) Replacing the elevator control rod
end assemblies, if applicable, and

(6) Installing a new bolt and adding a
washer to the elevator control rod end
bearing assembly at the walking beam
connection.

Related Service Information

These actions are to be done in
accordance with the
ACCOMPLISHMENT INSTRUCTIONS
in Fairchild SBs 26-27-30-046, 226—
27-060, 227-27-041, and CC7-27-010,
Issued December 11, 1996.

Since a situation exists (possible loss
of in-flight pitch control) that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for public prior comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.
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Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting immediate flight safety and,
thus, was not preceded by notice and
opportunity to comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
above. All communications received on
or before the closing date for comments
will be considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 96-CE-64—AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a significant regulatory action
under Executive Order 12866. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures

(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket
(otherwise, an evaluation is not
required). A copy of it, if filed, may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

97-02-02 Fairchild Aircraft, Inc.:
Amendment 39-9886; Docket No. 96—
CE-64-AD.

Applicability: Models SA26, SA226,
SA227-AC, SA227-AT, SA227-BC, SA227—-
TT, and SA227-CC/DC (serial numbers CC/
DC784, and CC/DC790 through CC/DC884),
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 75
hours time-in-service (TIS) after the effective

date of this AD, unless already accomplished.

To prevent loss of pitch control, which if
not corrected, could result in loss of the
airplane, accomplish the following:

(a) Apply torque to the control column
pitch bearing attaching nuts and inspect for
movement in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of Fairchild Aircraft (Fairchild)
Service Bulletin (SB) No. 26-27-30-046,

226-27-060, 227-27-041, or CC7-27-010,
dated December 11, 1996, whichever is
applicable.

(1) If there is no movement, then no further
action is necessary.

(2) If there is movement, prior to further
flight, replace the pitch control column roller
bearing and attaching nut in accordance with
Fairchild SB 26-27-30-046, 226—-27-060,
227-27-041, or CC7-27-010, dated
December 11, 1996, whichever is applicable.

(b) Inspect the elevator control rod end
bearing retainer/dust seals for evidence of
creasing in accordance with Fairchild SB 26—
27-30-046, 226-27-060, 227-27-041, or
CC7-27-010, dated December 11, 1996,
whichever is applicable.

(1) If no creasing is found, then rod end
assembly replacement is not necessary.

(2) If creasing is found, prior to further
flight, replace the elevator control rod end
assembly in accordance with Fairchild SB
26-27-30-046, 226-27-060, 227-27-041, or
CC7-27-010, dated December 11, 1996,
whichever is applicable.

(c) Install a new washer (part number (P/
N) AN970-4) and replace the bolt (P/N
NAS6604D31) with a new bolt (P/N
NAS6604D34) on the elevator control rod
end bearing assembly at the walking beam
connections in accordance with Fairchild SB
26-27-30-046, 226-27-060, 227-27-041, or
CC7-27-010, dated December 11, 1996,
whichever is applicable.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Fort Worth
Airplane Certification Office, 2601 Meacham
Boulevard, Fort Worth, Texas 76193—-0150.
The request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Fort Worth Airplane
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Fort Worth Airplane
Certification Office.

(f) The inspections and replacement
required by this AD shall be done in
accordance with FAIRCHILD AIRCRAFT
Service Bulletin No. SB 26—-27-30-046, 226—
27-060, 227-27-041, or CC7-27-010, Issued:
December 11, 1996. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Fairchild Aircraft, Inc., P.O.
Box 790490, San Antonio, Texas 78279—
0490; telephone (210) 824—9421. Copies may
be inspected at the FAA, Central Region,
Office of the Assistant Chief Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(9) This amendment (39-9886) becomes
effective on February 6, 1997.
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Issued in Kansas City, Missouri, on January
6, 1997.

Henry A. Armstrong,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 97-814 Filed 1-16-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 5

Delegations of Authority and
Organization; Center for Drug
Evaluation and Research

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for delegations of authority
relating to functions performed by the
Center for Drug Evaluation and Research
(CDER). This amendment updates the
titles of CDER delegates and
organizational components to reflect the
organizational restructuring. This action
is intended to ensure the accuracy and
consistency of the regulations.

EFFECTIVE DATE: January 17, 1997.

FOR FURTHER INFORMATION CONTACT:

Rixie L. Scott, Center for Drug
Evaluation and Research (HFD-54),
Food and Drug Administration,
5600 Fishers Lane, Rockville, MD
20857, 301-827-0494, or

Donna G. Page, Division of
Management Systems and Policy
(HFA-340), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827—
4816.

SUPPLEMENTARY INFORMATION: CDER
recently underwent a major
organizational restructuring. The Center
level structure was approved by the
Commissioner of Food and Drugs and
published in the Federal Register of
October 13, 1995 (60 FR 53379). Most of
the authorities delegated to the center
officials are amended in this document
to reflect new titles and organization
placement under the restructuring.

This document revises the delegations
of authority contained in part 5 (21 CFR
part 5) relating to the functions assigned
to CDER.

Further redelegation of the authorities
delegated is not authorized. Authority
delegated to a position by title may be
exercised by a person officially
designated to serve in such position in

an acting capacity or on a temporary
basis.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Imports, Organization and
functions (Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 5 is
amended as follows:

PART 5—DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. The authority citation for 21 CFR
part 5 continues to read as follows:

Authority: 5 U.S.C. 504, 552, App. 2; 7
U.S.C. 13843, 2271; 15 U.S.C. 638, 1261-1282,
3701-3711a; secs. 2-12 of the Fair Packaging
and Labeling Act (15 U.S.C. 1451-1461); 21
U.S.C. 41-50, 61-63, 141-149, 467f, 679(b),
801-886, 1031-1309; secs. 201-903 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321-394); 35 U.S.C. 156; secs. 301,
302, 303, 307, 310, 311, 351, 352, 361, 362,
1701-1706, 2101 of the Public Health Service
Act (42 U.S.C. 241, 242, 242a, 2421, 242n,
243, 262, 263, 264, 265, 300u—300u-5,
300aa-1); 42 U.S.C. 1395y, 3246b, 4332,
4831(a), 10007-10008; E.O. 11490, 11921,
and 12591.

2. Section 5.22 is amended by revising
paragraphs (a)(13)(i) through (a)(13)(v)
and by adding new paragraphs
(a)(13)(vi) through (a)(13)(viii) to read as
follows:

§5.22 Certification of true copies and use
of Department seal.

(a) *

(13)(i) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(i) The Director and Deputy Director,
Office of Management, CDER.

(iii) The Director and Deputy Director,
Office of Compliance, CDER.

(iv) The Directors of the Offices of
Drug Evaluation I, II, I11, IV, and V, and
the Director and Deputy Director of the
Office of Epidemiology and
Biostatistics, Office of Review
Management, CDER.

(v) The Directors and Deputy
Directors of the Offices of Testing and
Research, Generic Drugs, New Drug
Chemistry, and Clinical Pharmacology
and Biopharmaceutics, Office of
Pharmaceutical Science, CDER.

(vi) The Chief, Freedom of
Information Staff, Office of Training and
Communications, CDER.

(vii) The Directors of the Divisions of
Labeling and Nonprescription Drug
Compliance, Prescription Drug
Compliance and Surveillance, and

* %

Manufacturing and Product Quality,
Office of Compliance, CDER.

(viii) The Director and Deputy
Director, Division of Bioequivalence,
Office of Generic Drugs, Office of
Pharmaceutical Science, CDER.

* * * * *

3. Section 5.23 is amended by revising

paragraph (b) to read as follows:

§5.23 Disclosure of official records.
* * * * *

(b) The Chief, Product Information
Management Branch, Division of
Database Management, Office of
Management, Center for Drug
Evaluation and Research (CDER), is
authorized to sign affidavits regarding
the presence or absence of records of
Registration of Drug Establishments.
* * * * *

4. Section 5.25 is amended by revising
paragraph (a)(6) to read as follows:

§5.25 Research, investigation, and testing
programs and health information and health
promotion programs.

a * * *

(6) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

* * * * *

5. Section 5.26 is amended by revising
paragraph (g) to read as follows:

§5.26 Service fellowships.
* * * * *

(9) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER), and
the Director and Deputy Director, Office
of Management, CDER.

* * * * *

6. Section 5.30 is amended by revising
paragraphs (a)(2) and (c)(3) to read as
follows:

§5.30 Hearings.

a) EE

(2) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER); the
Directors of the Offices of Drug
Evaluation I, 11, IlI, IV, and V, Office of
Review Management, CDER; and the
Director and Deputy Director, Office of
Compliance, CDER.
* * * * *

c * * *

(3) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, CDER; the
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Directors of the Offices of Drug
Evaluation I, 11, IlI, IV, and V, Office of
Review Management, CDER; and the
Director and Deputy Director, Office of
Compliance, CDER.

7. Section 5.31 is amended by revising
paragraphs (a)(2)(i) through (a)(2)(iii),
(b)(1) through (b)(3), (c)(1), (d)(1), (d)(2),
(e)(4), the introductory text of paragraph
(H(2), (H(3), and (A(5)(ii); by removing
paragraph (a)(2)(iv); and by adding new
paragraph (d)(3) to read as follows:

§5.31 Petitions under part 10.
a * * *

(2)(i) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(i) The Directors of the Offices of
Drug Evaluation I, Il, II, 1V, and V,
Office of Review Management, CDER.

(iii) The Directors and Deputy
Directors of the divisions in the Offices
of Drug Evaluation I, II, I, IV, and V,
Office of Review Management, CDER.

b* * *

(1) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, CDER.

(2) The Director, Office of Drug
Evaluation V, Office of Review
Management, CDER.

(3) The Director and Deputy Director,
Division of Over-the-Counter Drug
Products, Office of Drug Evaluation V,
Office of Review Management, CDER.

*  x  *
C

(1) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for

Pharmaceutical Science, CDER.
* * * * *
d * * *

(1) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, CDER.

(2) The Director, Office of Drug
Evaluation V, Office of Review
Management, CDER.

(3) The Director and Deputy Director,
Division of Over-the-Counter Drug
Products, Office of Drug Evaluation V,
Office of Review Management, CDER.

e* * *

(4) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, CDER, are
authorized to issue 180-day tentative
responses to citizen petitions on drug
product matters under § 10.30(e)(2)(iii)
of this chapter that relate to the assigned
functions of that Center.

* * * * *

(f) * * *
(2) The Director, Deputy Center

Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, CDER, are
authorized to grant or deny citizen
petitions submitted under § 10.30 of this
chapter on drug product matters in
program areas where they have been
delegated final approval authority in the
following sections of this part:

* * * * *

(3) The Director and Deputy Director,
Division of Bioequivalence, Office of
Generic Drugs, Office of Pharmaceutical
Science, CDER, except for those drug
products listed in § 314.440(b) of this
chapter, are authorized to issue
responses to citizen petitions submitted
under § 10.30 of this chapter seeking a
determination of the suitability of an
abbreviated new drug application for a
drug product.

* * * * *

(5) * * *

(ii) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, CDER.

* * * * *

8. Section 5.33 is amended by revising
paragraph (c) to read as follows:

§5.33 Premarket approval of a product
that is or contains a biologic, a device, or
adrug.

* * * * *

(c) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER); and
the Directors of the Offices of Drug
Evaluation I, I, 111, IV, and V, Office of
Review Management, CDER.

9. Section 5.37 is amended by revising
paragraphs (a)(5)(i) and (a)(5)(ii) and by
adding new paragraphs (a)(5)(iii) and
(a)(5)(iv) to read as follows:

§5.37 Issuance of reports of minor
violations.

(a) * * *

(5)(i) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(i) The Director and Deputy Director,
Office of Compliance, CDER.

(iii) The Associate Director for
Medical Policy, CDER.

(iv) The Director, Division of Drug
Marketing, Advertising, and
Communications, Office of Drug
Evaluation I, Office of Review
Management, CDER.

* * * * *

10. Section 5.38 is amended by
revising paragraphs (a)(1) through (a)(6)
to read as follows:

§5.38 Issuance of written notices
concerning patent information, current
good manufacturing practices and false or
misleading labeling of new drugs, new
animal drugs, and feeds bearing or
containing new animal drugs.

(a) * * *

(1) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(2) The Director and Deputy Director,
Office of Compliance, CDER.

(3) The Director and Deputy Director,
Division of Labeling and
Nonprescription Drug Compliance,
Office of Compliance, CDER.

(4) The Director and Deputy Director,
Division of Manufacturing and Product
Quality, Office of Compliance, CDER.

(5) The Director and Deputy Director,
Division of Prescription Drug
Compliance and Surveillance, Office of
Compliance, CDER.

(6) The Director and Deputy Director,
Division of Scientific Investigations,
Office of Compliance, CDER.

* * * * *

11. Section 5.44 is amended by
revising paragraphs (a)(1)(iii) and
(b)(2)(iii) to read as follows:

§5.44 Export of unapproved drugs.

(a) * * *

(1) * * *

(iii) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

* * * * *
b * * *

Elg * * *

(iii) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, CDER.

* * * * *

12. Section 5.45 is amended by
revising paragraph (f)(2) to read as
follows:

§5.45 Imports and exports.

* * * * *

f* * *

(2) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER) and the
Director and Deputy Director, Office of
Compliance, CDER.

13. Section 5.54 is amended by
revising paragraph (c) to read as follows:
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§5.54 Determinations that medical devices
present unreasonable risk of substantial
harm.

* * * * *

(c) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER); and
the Director and Deputy Director, Office
of Compliance, CDER.

14. Section 5.55 is amended by
revising paragraph (c) to read as follows:

§5.55 Orders to repair or replace, or make
refunds for, medical devices.
* * * * *

(c) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER); and
the Director and Deputy Director, Office
of Compliance, CDER.

15. Section 5.56 is amended by
revising paragraph (c) to read as follows:

§5.56 Recall authority.

* * * * *

(c) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER); and
the Director and Deputy Director, Office
of Compliance, CDER.

* * * * *
16. Section 5.57 is amended by

revising paragraph (d) to read as
follows:

§5.57 Temporary suspension of a medical
device application.
* * * * *

(d) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER); the
Directors of the Offices of Drug
Evaluation I, I1, Il1, 1V, and V, Office of
Review Management, CDER; the
Director and Deputy Director, Office of
Generic Drugs, Office of Pharmaceutical
Science, CDER; and the Director and
Deputy Director, Office of Compliance,
CDER.

* * * * *

17. Section 5.58 is amended by
revising paragraphs (c)(1)(i) through
(c)(1)(iii) and by removing paragraph
(c)(1)(iv) to read as follows:

§5.58 Orphan products.
* * * * *

(C) * * *

(l) * * *

(i) The Director, Deputy Center
Director for Review Management, and

Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(ii) The Directors of the Offices of
Drug Evaluation I, I, 111, 1V, and V,
Office of Review Management, CDER.

(iii) The Directors and Deputy
Directors of the divisions in the Offices

of Drug Evaluation I, I1, lll, IV, and V,
Office of Review Management, CDER.
* * * * *

18. Section 5.60 is amended by
removing paragraphs (a)(10) and (b)(9),
by redesignating paragraphs (a)(11)
through (a)(13) as paragraphs (a)(10)
through (a)(12), and (b)(10) through
(b)(12) as paragraphs (b)(9) through
(b)(11), by revising paragraphs (a)(7)
through (a)(9), and paragraphs (b)(6)
through (b)(8) to read as follows:

§5.60 Required and discretionary
postmarket surveillance.

(a) * * *

(7) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(8) The Directors of the Offices of
Drug Evaluation I, 11, 111, 1V, and V,
Office of Review Management, CDER.

(9) The Director and Deputy Director,
Office of Compliance, CDER.

* * * * *

b) * * *

(6) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, CDER.

(7) The Directors of the Offices of
Drug Evaluation I, 11, 11l IV, and V,
Office of Review Management, CDER.

(8) The Director and Deputy Director,
Office of Compliance, CDER.

* * * * *

19. Section 5.70 is revised to read as

follows:

§5.70 Issuance of notice implementing the
provisions of the Drug Amendments of
1962.

The Director, Deputy Center Director
for Review Management, and Deputy
Director, Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER), are
authorized to issue notices and
amendments thereto implementing
section 107(c)(3) of the Drug
Amendments of 1962 (Pub. L. 87-781)
by announcing new or revised efficacy
findings on human drugs that are or
were subject to the provisions of
sections 505 and 507 of the Federal
Food, Drug, and Cosmetic Act.

20. Section 5.71 is amended by
revising paragraphs (a)(2), (b)(1), (b)(2),
(c)(1), and (c)(2) to read as follows:

§5.71 Termination of exemptions for new
drugs for investigational use in human
beings and in animals.

a * * *

(2) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

b * * *

(1) The Directors of the Offices of
Drug Evaluation I, Il, II, IV, and V,
Office of Review Management, CDER.

(2) The Directors and Deputy
Directors of the divisions in the Offices

of Drug Evaluation I, II, I, IV, and V,
Office of Review Management, CDER.
* * * * *

C)* * *

(1) The Directors of the Offices of
Drug Evaluation I, II, Il1, 1V, and V,
Office of Review Management, CDER.

(2) The Directors and Deputy
Directors of the divisions in the Offices

of Drug Evaluation I, II, I, IV, and V,
Office of Review Management, CDER.
* * * * *

21. Section 5.72 is amended by
revising paragraph (a) to read as follows:

§5.72 Authority to approve and to
withdraw approval of a charge for
investigational new drugs.

* * * * *

(a) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

* * * * *

22. Section 5.73 is amended by
revising paragraphs (a) through (d) and
by adding new paragraphs (e) and (f) to
read as follows:

§5.73 Certification of insulin.
* * * * *

(a) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(b) The Director, Office of Drug
Evaluation Il, Office of Review
Management, CDER.

(c) The Director and Deputy Director,
Division of Metabolism and Endocrine
Drug Products, Office of Drug
Evaluation Il, Office of Review
Management, CDER.

(d) The Director and Deputy Director,
Office of Compliance, CDER.

(e) The Director and Deputy Director,
Division of Prescription Drug
Compliance and Surveillance, Office of
Compliance, CDER.

(f) The Team Leader and Assistant,
Post-Marketing Surveillance Team,
Division of Prescription Drug
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Compliance and Surveillance, Office of
Compliance, CDER.

23. Section 5.74 is amended by
revising paragraphs (a) and (b) and by
adding new paragraphs (c) and (d) to
read as follows:

§5.74 Issuance, amendment, or repeal of
regulations pertaining to drugs containing
insulin.

* * * * *

(a) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(b) The Director, Office of Drug
Evaluation Il, Office of Review
Management, CDER.

(c) The Director and Deputy Director,
Division of Metabolism and Endocrine
Drug Products, Office of Drug
Evaluation Il, Office of Review
Management, CDER.

(d) The Director and Deputy Director,
Office of Compliance, CDER.

24. Section 5.75 is amended by
revising paragraphs (a) through (c) to
read as follows:

§5.75 Designation of official master and
working standards for antibiotic drugs.
* * * * *

(a) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(b) The Director and Deputy Director,
Office of Testing and Research, Office of
Pharmaceutical Science, CDER.

(c) The Director and Deputy Director,
Division of Research and Testing, Office
of Testing and Research, Office of
Pharmaceutical Science, CDER.

25. Section 5.76 is amended by
revising paragraphs (a) through (d) to
read as follows:

§5.76 Certification of antibiotic drugs.
* * * * *

(a) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(b) The Director and Deputy Director,
Office of Compliance, CDER.

(c) The Director and Deputy Director,
Division of Prescription Drug
Compliance and Surveillance, Office of
Compliance, CDER.

(d) The Team Leader and Assistant,
Post-Marketing Surveillance Team,
Division of Prescription Drug
Compliance and Surveillance, Office of
Compliance, CDER.

26. Section 5.78 is amended by
revising paragraphs (a)(1) and (a)(2) and

adding new paragraphs (a)(3) through
(a)(7) to read as follows:

§5.78 Issuance, amendment, or repeal of
regulations pertaining to antibiotic drugs.

(a) * * *

(1) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(2) The Director, Office of Drug
Evaluation I, Office of Review
Management, CDER.

(3) The Director, Office of Drug
Evaluation IV, Office of Review
Management, CDER.

(4) The Director and Deputy Director,
Division of Oncologic Drug Products,
Office of Drug Evaluation I, Office of
Review Management, CDER.

(5) The Director and Deputy Director,
Division of Anti-Infective Drug
Products, Office of Drug Evaluation IV,
Office of Review Management, CDER.

(6) The Director and Deputy Director,
Division of Anti-Viral Drug Products,
Office of Drug Evaluation 1V, Office of
Review Management, CDER.

(7) The Director and Deputy Director,
Office of Compliance, CDER.

* * * * *

27. Section 5.80 is amended by
revising paragraphs (a)(1)(i), (@)(1)(ii),
(b), (€)(1)(i) and (c)(1)(ii), (d)(1) through
(d)(3), the first sentence in paragraph
(e), and paragraph (f) and by removing
paragraphs (a)(1)(iii), (c)(1)((iii), and
(c)(1)(iv) to read as follows:

§5.80 Approval of new drug applications
and their supplements.

(@@* * =

(i) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(ii) The Directors of the Offices of
Drug Evaluation I, I, I1I, IV, and V,
Office of Review Management, CDER,
for drugs under their jurisdiction.

* * * * *

(b) The Directors and Deputy
Directors of the divisions in the Offices
of Drug Evaluation I, I1, llI, IV, and V,
Office of Review Management, CDER,
for drugs under their jurisdiction, are
authorized to perform all functions of
the Commissioner of Food and Drugs
with regard to approval of supplemental
applications to approved new drug
applications for drugs for human use
that have been submitted under §314.70
of this chapter and of new drug
applications for drug products other
than those that contain new molecular
entities (new chemical entities). The
applications to which this authorization

applies may, in appropriate
circumstances, continue to be acted
upon by the officials so authorized in
§5.10(a) and paragraph (a) of this

section.
C * * *

(1) * * *

(i) The Director and Deputy Director,
Office of Generic Drugs (OGD), Office of
Pharmaceutical Science, CDER, except
that the Director and Deputy Director,
OGD are not authorized to approve new
drug applications with a 5S
classification if clinical studies are
needed.

(i) The Directors and Deputy
Directors of the divisions in Offices of
Drug Evaluation I, Il, IlI, IV, and V,
Office of Review Management, CDER.

d* * *

(1) The Director and Deputy Director,
Division of Chemistry |, Office of
Generic Drugs, Office of Pharmaceutical
Science, CDER.

(2) The Director and Deputy Director,
Division of Chemistry Il, Office of
Generic Drugs, Office of Pharmaceutical
Science, CDER.

(3) Associate Director for Chemistry,
Office of Pharmaceutical Science, CDER.

(e) The Director, Division of Labeling
and Program Support, Office of Generic
Drugs, Office of Pharmaceutical Science,
CDER, are authorized to perform all the
functions of the Commissioner of Food
and Drugs with respect to approval of
supplemental applications to
abbreviated new drug applications, 5S
applications, or 505(b)(2) applications
for drugs for human use that are
described in §314.70(b)(3) and (c)(2)(i)
through (c)(2)(iv) of this chapter. * * *

(f) The supervisory and team leader
chemists in the Divisions of New Drug
Chemistry |, I, and 111, Office of New
Drug Chemistry, Office of
Pharmaceutical Science, CDER, are
authorized to perform all functions of
the Commissioner of Food and Drugs
with respect to approval of
supplemental applications to new drug
applications for drugs for human use
that are described in §314.70(b)(1),
(b)(2)(ii) through (b)(2)((x), (c)(1), and
(c)(3) of this chapter. Authority to
approve supplements that require in
vivo bioavailability information or that
require a change in the labeling of the
drug, except changes that reflect only
the use of a different facility or
establishment, are not included in this
paragraph. The supplemental
applications to which this authorization
applies may continue to be acted upon
by the officials so authorized in §5.10(a)
and paragraphs (a) and (b) of this
section.

28. Section 5.82 is amended by
revising paragraph (a) to read as follows:
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§5.82 Issuance of notices relating to
proposals to refuse approval or to withdraw
approval of new drug applications and their
supplements.

(a) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER), are
authorized to issue notices of an
opportunity for a hearing on proposals
to refuse approval or to withdraw
approval of new drug applications and
abbreviated new drug applications and
supplements thereto on drugs for
human use, except for those drugs listed
in § 314.440(b) of this chapter, that have
been submitted under section 505 of the
Federal Food, Drug, and Cosmetic Act
and subpart B of part 314 of this chapter
and to issue notices refusing approval or
withdrawing approval when
opportunity for hearing has been
waived.

* * * * *

29. Section 5.93 is amended by
revising paragraphs (a) and (b) to read
as follows:

§5.93 Submission of and effective
approval dates for abbreviated new drug
applications and certain new drug
applications.

* * * * *

(a) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(b) The Director and Deputy Director,
Division of Bioequivalence, Office of
Generic Drugs, Office of Pharmaceutical
Science, CDER.

30. Section 5.94 is amended by
revising paragraphs (b)(1) through (b)(3)
and by removing paragraph (b)(4) to
read as follows:

§5.94 Extensions or stays of effective
dates for compliance with certain labeling
requirements for human prescription drugs.
* * * * *

(b) E S

(1) The Director, Deputy Center
Director for Review Management, and
Deputy Center Director for
Pharmaceutical Science, Center for Drug
Evaluation and Research (CDER).

(2) The Directors of the Offices of
Drug Evaluation I, Il, II, IV, and V,
Office of Review Management, CDER.

(3) The Directors and Deputy
Directors of the divisions in the Offices
of Drug Evaluation I, II, I1lI, IV, and V,
Office of Review Management, CDER.

Dated: December 16, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 97-1202 Filed 1-16-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1952

Alaska, Indiana, lowa, Kentucky,
Minnesota, South Carolina, Utah,
Virgin Islands and Wyoming State
Plans; Approval of Plan Supplements;
Changes in Level of Federal
Enforcement

AGENCY: Occupational Safety and Health
Administration (OSHA), U.S.
Department of Labor.

ACTION: Final rule.

SUMMARY: This document amends
OSHA's regulations to reflect the
Assistant Secretary’s decision approving
amendments to nine (9) State plans to
exclude coverage of the field sanitation
standard and the temporary labor camp
standard as it applies in agriculture
(with the exception of temporary labor
camps for employees engaged in egg,
poultry or red meat production, or the
post-harvest processing of agricultural
or horticultural commodities) from their
State Plans. The States of Alaska,
Indiana, lowa, Kentucky, Minnesota,
South Carolina, Utah, Virgin Islands,
and Wyoming have elected to follow the
jurisdictional transfer of authority as
effected by Secretary of Labor’s Orders
5-96 and 6-96, published in the Federal
Register on January 2, 1997, between
the Employment Standards
Administration (ESA) and OSHA with
regard to these two OSHA standards.
OSHA is hereby amending pertinent
sections of its regulations on approved
State plans to reflect this
relinquishment of State jurisdiction and
transfer of OSHA enforcement authority
to ESA in these nine (9) States and to
notify affected employers and
employees of this action. In fourteen
(14) other States operating OSHA-
approved State plans, enforcement of
the field sanitation and temporary labor
camp standards in agriculture will not
transfer to ESA and will continue as a
State responsibility. (These States are:
Arizona, California, Hawaii, Maryland,
Michigan, Nevada, New Mexico, North
Carolina, Oregon, Puerto Rico,
Tennessee, Vermont, Virginia and
Washington). In all other States under

Federal OSHA jurisdiction, ESA will
now exercise responsibility for
enforcement in agriculture of the OSHA
field sanitation and temporary labor
camp standards, except as noted.
EFFECTIVE DATE: February 3, 1997.
FOR FURTHER INFORMATION CONTACT:
Bonnie Friedman, Director, Office of
Information and Consumer Affairs,
Occupational Safety and Health
Administration, U.S. Department of
Labor, Room N3637, 200 Constitution
Avenue NW., Washington, DC 20210,
(202) 219-8148.

SUPPLEMENTARY INFORMATION:
A. Introduction

Section 18 of the Occupational Safety
and Health Act of 1970, 29 U.S.C. 667,
provides that States which wish to
assume responsibility for developing
and enforcing their own occupational
safety and health standards may do so
by submitting and obtaining Federal
approval of a State plan. State plan
approval occurs in stages which include
initial approval under section 18(b) of
the Act and, ultimately, final approval
under section 18(e). Pursuant to section
18(e) OSHA previously announced in
the Federal Register final state plan
approval and relinquishment of
concurrent Federal jurisdiction for each
of the following nine States: Alaska,
Indiana, lowa, Kentucky, Minnesota,
South Carolina, Utah, Virgin Islands,
and Wyoming. Through amendments to
their State plans, these nine States have
excluded coverage of the field sanitation
(29 CFR 1928.110) and temporary labor
camp (29 CFR 1910.142) standards in
agriculture (with the exception of
temporary labor camps for employees
engaged in egg, poultry or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities) from their
State plans. As provided in Secretary of
Labor’s Orders 5-96 and 6—-96, effective
February 3, 1997, (62 FR 107-113,
January 2, 1997) this authority has been
subsequently transferred from the
Occupational Safety and Health
Administration (OSHA) to the
Employment Standards Administration
(ESA). Therefore, the applicable
subparts of 29 CFR Part 1952 are being
revised to effect this change in coverage
and enforcement jurisdiction.

B. Background

Following a one year pilot project and
pursuant to Secretary’s Orders 5-96 and
6-96 (62 FR 107-113), an exchange of
specific authorities and responsibilities
has been effected between the Assistant
Secretary for Occupational Safety and
Health and Assistant Secretary for
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Employment Standards, as of February
3,1997. This is the result of a
determination that the respective
agencies’ program expertise would be
better utilized, and, therefore, that the
Department of Labor’s resources would
be more effectively and efficiently
utilized, by a permanent transfer of
particular enforcement activities
between the Assistant Secretaries for
OSHA and ESA. Secretary’s Order 5-96
delegates to the Assistant Secretary for
ESA the Secretary’s authority under
sections 8, 9, and 10 of the Occupational
Safety and Health Act to conduct
inspections and investigations, issue
administrative subpoenas, issue
citations, assess and collect penalties,
and enforce any other remedies
available under the statute, and to
develop and issue compliance
interpretations under the statute, with
regard to the OSHA standards on:

(1) Field sanitation, 29 CFR 1928.110;
and

(2) Temporary labor camps, 29 CFR
1910.142, with respect to any
agricultural establishment where
employees are engaged in ““agricultural
employment” within the meaning of the
Migrant and Seasonal Agricultural
Worker Protection Act, 29 U.S.C.
1802(3), regardless of the number of
employees, including employees
engaged in hand packing of produce
into containers, whether done on the
ground, on a moving machine, or in a
temporary packing shed, except that the
Assistant Secretary for OSHA retains
enforcement responsibility over
temporary labor camps for employees
engaged in egg, poultry, or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.

The authority of the Assistant
Secretary for ESA under the OSH Act
with regard to the standards on field
sanitation and temporary labor camps
does not include any other agency
authorities or responsibilities, such as
rulemaking authority. Such authorities
under the statute are retained by the
Assistant Secretary for OSHA.

Similarly, the Secretary’s Order 6-96
delegates to the Assistant Secretary for
OSHA the authority for investigating
and resolving allegations of
discriminatory actions taken by
employers against employees in
violation of the requirements of the
following environmental and public
health statutes (so called
“whistleblower” protection): the Safe
Drinking Water Act, the Energy
Reorganization Act of 1974, the
Comprehensive Environmental
Response Compensation and Liability
Act of 1980, the Federal Water Pollution

Control Act, the Toxic Substances
Control Act, the Solid Waste Disposal
Act, and the Clean Air Act) which had
been previously delegated to the
Assistant Secretary for Employment
Standards.

State Plan States

Because OSHA standards under
section 6 of the Act are in effect with
regard to the issues of field sanitation
and temporary labor camp safety and
health, the principles of preemption
under section 18 of the Act continue to
apply and are unaffected by the transfer
of responsibility for enforcement of
these standards from OSHA to ESA.
States may adopt and enforce
requirements relating to these
occupational issues only through the
vehicle of an OSHA-approved State
plan.

The 23 States who had assumed
responsibility for field sanitation and
temporary labor camp enforcement in
the private sector under their OSHA-
approved State plans were given two
options with regard to this Federal
transfer of responsibility: (1) They could
follow OSHA'’s example by excluding
field sanitation and certain temporary
labor camp enforcement in agriculture
from coverage under their State plan.
OSHA would then modify the “Final
Approval Determination,” “‘Level of
Federal Enforcement” and the “Changes
to Approved Plans” sections in 29 CFR
Part 1952 for those State programs to
note the exclusion. Nine States [Alaska,
Indiana, lowa, Kentucky, Minnesota,
South Carolina, Utah, Virgin Islands,
and Wyoming] have chosen to
relinquish their authority by submitting
appropriate plan change supplements;
or, (2) States could choose to retain their
OSHA enforcement responsibility for
the two standards under their State
plan. In this case, ESA would not
exercise its delegated authority and
would look to the State plan State to
continue to enforce the State’s
analogues of the temporary labor camp
and field sanitation standards. Fourteen
States [Arizona, California, Hawaii,
Maryland, Michigan, Nevada, New
Mexico, North Carolina, Oregon, Puerto
Rico, Tennessee, Vermont, Virginia and
Washington] have chosen to retain their
OSHA enforcement responsibility for
these two standards. Under the terms of
the Secretary’s Orders, the Assistant
Secretary for OSHA retains the authority
to monitor the activity of State plan
States with respect to field sanitation
and temporary labor camps.

Thus, the delegation of OSHA
enforcement authority to ESA with
regard to standards on field sanitation
and temporary labor camps will apply

in all States under Federal OSHA
enforcement jurisdiction and in those
nine (9) State plan States which choose
to exclude these standards from their
State Plan. OSHA (and the States) will
continue to enforce other standards that
are applicable to the agriculture
industry, including the temporary labor
camp standard as it applies to
employees engaged in egg, poultry or
red meat production, or the post-harvest
processing of agricultural or
horticultural commodities. The
whistleblower authority transferred
from ESA to OSHA will be retained
Federally as it is not delegable to the
State plans States.

C. Decision

29 CFR Part 1953 sets forth the
procedures by which the Assistant
Secretary will review changes to State
plans approved in accordance with
section 18(c) of the Act and Part 1902.
Having reviewed the nine States’ plan
change supplements in accordance with
these procedures, OSHA is hereby
amending 29 CFR Part 1952 to reflect
approval of these amendments and
other related changes with regard to
enforcement responsibility.

D. Public Participation

Under 29 CFR 1953.2(c), the Assistant
Secretary may prescribe alternative
procedures to expedite the review
process or for other good cause which
may be consistent with applicable laws.
As these State changes are identical to
the Federal action and impose no new
responsibilities or requirements on
employers, employees or the State, no
opportunity for further public comment
is required.

E. Regulatory Flexibility Act

OSHA certifies pursuant to the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601 et seq.) that this action will
not have a significant economic impact
on a substantial number of small
entities. Transfer of enforcement
responsibility in these nine States will
not place small employers in these
States under any new or different
requirements, nor will any additional
burden be placed upon the State
government beyond the responsibilities
already assumed as part of the approved
State plan.

List of Subjects in 29 CFR Part 1952

Intergovernmental relations, Law
enforcement, Occupational safety and
health.

This document was prepared under
the direction of Joseph A. Dear,
Assistant Secretary of Labor for
Occupational Safety and Health. It is
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issued under Section 18 of the OSH Act,
(29 U.S.C. 667), 29 CFR Part 1902, and
Secretary of Labor’s Order No. 1-90 (55
FR 9033).

Signed at Washington, D.C. this 9th day of
January 1997.
Joseph A. Dear,
Assistant Secretary.

For the reasons set out in the
preamble, 29 CFR part 1952, subparts C
(South Carolina), E (Utah), J (lowa), N
(Minnesota), Q (Kentucky), R (Alaska), S
(Virgin Islands), Z (Indiana) and BB
(Wyoming) are hereby amended as set
forth below:

PART 1952—[AMENDED]

1. The authority citation of Part 1952
continues to read as follows:

Authority: Sec. 18, 84 Stat. 1608 (29 U.S.C.
667); 29 CFR part 1902, Secretary of Labor’s
Order No. 1-90 (55 FR 9033).

Subpart C—South Carolina

2. Section 1952.94 is amended by
revising paragraph (b) to read as follows:

§1952.94 Final approval determination.
* * * * *

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and all
places of employment in South
Carolina. The plan does not cover
private sector maritime employment;
military bases; Area D of the Savannah
River Site (power generation and
transmission facilities operated by
South Carolina Electric and Gas); the
enforcement of the field sanitation
standard, 29 CFR 1928.110; and the
enforcement of the temporary labor
camps standard, 29 CFR 1910.142, with
respect to any agricultural establishment
where employees are engaged in
“agricultural employment” within the
meaning of the Migrant and Seasonal
Agricultural Worker Protection Act, 29
U.S.C. 1802(3), regardless of the number
of employees, including employees
engaged in hand packing of produce
into containers, whether done on the
ground, on a moving machine, or in a
temporary packing shed, except that
South Carolina retains enforcement
responsibility over agricultural
temporary labor camps for employees
engaged in egg, poultry, or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.

* * * * *

3. Section 1952.95 is amended by
revising paragraph (b)(1) to read as
follows:

8§1952.95 Level of Federal enforcement.
* * * * *

(b) (1) In accordance with section
18(e), final approval relinquishes
Federal OSHA authority only with
regard to occupational safety and health
issues covered by the South Carolina
plan. OSHA retains full authority over
issues which are not subject to State
enforcement under the plan. Thus,
Federal OSHA retains its authority
relative to safety and health in private
sector maritime activities, and will
continue to enforce all provisions of the
Act, rules or orders, and all Federal
standards, current or future, specifically
directed to maritime employment (29
CFR Part 1915, shipyard employment;
Part 1917, marine terminals; Part 1918,
longshoring; Part 1919, gear
certification) as well as provisions of
general industry standards (29 CFR Part
1910) appropriate to hazards found in
these employments, and employment on
military bases and at Area D of the
Savannah River Site (power generation
and transmission facilities operated by
South Carolina Electric and Gas).
Federal jurisdiction is retained and
exercised by the Employment Standards
Administration, U.S. Department of
Labor, (Secretary’s Order 5-96, dated
December 27, 1996) with respect to the
field sanitation standard, 29 CFR
1928.110; and the enforcement of the
temporary labor camps standard, 29
CFR 1910.142, in agriculture, as
described in § 1952.94(b). Federal
jurisdiction is also retained with respect
to Federal government employers and
employees.

* * * * *

4. Section 1952.97 is amended by
adding paragraph (c) to read as follows:

§1952.97 Changes to approved plan.

* * * * *

(c) Temporary Labor Camps/Field
Sanitation. Effective February 3, 1997,
the Assistant Secretary approved South
Carolina’s plan amendment, dated
August 1, 1996, relinquishing coverage
for the issues of field sanitation (29 CFR
1928.110) and temporary labor camps
(29 CFR 1910.142) in agriculture (except
for agricultural temporary labor camps
associated with egg, poultry or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.) The
Employment Standards Administration,
U.S. Department of Labor, has assumed
responsibility for enforcement of these
Federal OSHA standards in agriculture
in South Carolina pursuant to Secretary
of Labor’s Order 5-96, dated December
27, 1996.

Subpart E—Utah

5. Section 1952.114 is amended by
revising paragraph (b) to read as follows:

§1952.114 Final approval determination.
* * * * *

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and all
places of employment in Utah. The plan
does not cover private sector maritime
employment; employment on Hill Air
Force Base; the enforcement of the field
sanitation standard, 29 CFR 1928.110;
and the enforcement of the temporary
labor camps standard, 29 CFR 1910.142
with respect to any agricultural
establishment where employees are
engaged in “‘agricultural employment”
within the meaning of the Migrant and
Seasonal Agricultural Worker Protection
Act, 29 U.S.C. 1802(3), regardless of the
number of employees, including
employees engaged in hand packing of
produce into containers, whether done
on the ground, on a moving machine, or
in a temporary packing shed, except that
Utah retains enforcement responsibility
over agricultural temporary labor camps
for employees engaged in egg, poultry,
or red meat production, or the post-
harvest processing of agricultural or
horticultural commodities.

* * * * *

6. Section 1952.115 is amended by

revising paragraph (b) to read as follows:

8§1952.115 Level of Federal enforcement.
* * * * *

(b) In accordance with section 18(e),
final approval relinquishes Federal
OSHA authority only with regard to
occupational safety and health issues
covered by the Utah plan. OSHA retains
full authority over issues which are not
subject to State enforcement under the
plan. Thus, Federal OSHA retains its
authority relative to safety and health
enforcement in private sector maritime
activities and will continue to enforce
all provisions of the Act, rules or orders,
and all Federal standards, current or
future, specifically directed to maritime
employment (29 CFR Part 1915,
shipyard employment; Part 1917,
marine terminals; Part 1918,
longshoring; Part 1919, gear
certification) as well as provisions of
general industry standards (29 CFR Part
1910) appropriate to hazards found in
these employments. Federal jurisdiction
is retained and exercised by the
Employment Standards Administration,
U.S. Department of Labor, (Secretary’s
Order 5-96, dated December 27, 1996)
with respect to the field sanitation
standard, 29 CFR 1928.110; and the
enforcement of the temporary labor
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camps standard, 29 CFR 1910.142, in
agriculture, as described in
§1952.114(b). Federal jurisdiction is
also retained on the Hill Air Force Base,
and with respect to all Federal
government employers and employees.
In addition, any hazard, industry,
geographical area, operation or facility
over which the State is unable to
effectively exercise jurisdiction for
reasons not related to the required
performance or structure of the plan
shall be deemed to be an issue not
covered by the finally approved plan,
and shall be subject to Federal
enforcement. Where enforcement
jurisdiction is shared between Federal
and State authorities for a particular
area, project, or facility, in the interest
of administrative practicability, Federal
jurisdiction may be assumed over the
entire project or facility. Ineither of the
two aforementioned circumstances,
Federal enforcement may be exercised
immediately upon agreement between
Federal and State OSHA.

* * * * *

7. Section 1952.117 is amended by
adding paragraph (c) to read as follows:

§1952.117 Changes to approved plans.

* * * * *

(c) Temporary Labor Camps/Field
Sanitation. Effective February 3, 1997,
the Assistant Secretary approved Utah’s
plan amendment, dated July 31, 1996,
relinquishing coverage for the issues of
field sanitation (29 CFR 1928.110) and
temporary labor camps (29 CFR
1910.142) in agriculture (except for
agricultural temporary labor camps
associated with egg, poultry or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.) The
Employment Standards Administration,
U.S. Department of Labor, has assumed
responsibility for enforcement of these
Federal OSHA standards in agriculture
in Utah pursuant to Secretary of Labor’s
Order 5-96, dated December 27, 1996.

Subpart J—lowa
8. Section 1952.164 is amended by

revising paragraph (b) to read as follows:

§1952.164 Final approval determination.

* * * * *

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and all
places of employment in lowa. The plan
does not cover private sector maritime
employment; Federal government-
owned, contractor-operated military/
munitions facilities; bridge construction
projects spanning the Mississippi and
Missouri Rivers between lowa and other

States; private sector hazardous waste
disposal facilities designated as
Superfund sites; the enforcement of the
field sanitation standard, 29 CFR
1928.110; and the enforcement of the
temporary labor camps standard, 29
CFR 1910.142, with respect to any
agricultural establishment where
employees are engaged in “agricultural
employment” within the meaning of the
Migrant and Seasonal Agricultural
Worker Protection Act, 29 U.S.C.
1802(3), regardless of the number of
employees, including employees
engaged in hand packing of produce
into containers, whether done on the
ground, on a moving machine, or in a
temporary packing shed, except that
lowa retains enforcement responsibility
over agricultural temporary labor camps
for employees engaged in egg, poultry,
or red meat production, or the post-
harvest processing of agricultural or
horticultural commodities.

* * * * *

9. Section 1952.165 is amended by

revising paragraph (b) to read as follows:

§1952.165 Level of Federal enforcement.
* * * * *

(b) In accordance with section 18(e),
final approval relinquishes Federal
OSHA authority only with regard to
occupational safety and health issues
covered by the lowa plan. OSHA retains
full authority over issues which are not
subject to State enforcement under the
plan. Thus, Federal OSHA retains its
authority relative to safety and health in
private sector maritime activities and
will continue to enforce all provisions
of the Act, rules or orders, and all
Federal standards, current or future,
specifically directed to maritime
employment (29 CFR Part 1915,
shipyard employment; Part 1917,
marine terminals; Part 1918,
longshoring; Part 1919, gear
certification) as well as provisions of
general industry standards (29 CFR Part
1910) appropriate to hazards found in
these employments; Federal
government-owned, contractor-operated
military/munitions facilities; bridge
construction projects spanning the
Mississippi and Missouri Rivers
between lowa and other States; private
sector hazardous waste disposal
facilities designated as Superfund sites.
Federal jurisdiction is also retained and
exercised by the Employment Standards
Administration, U.S. Department of
Labor, (Secretary’s Order 5-96, dated
December 27, 1996) with respect to the
field sanitation standard, 29 CFR
1928.110; and the enforcement of the
temporary labor camps standard, 29
CFR 1910.142, in agriculture, as
described in §1952.164(b). In addition,

any hazard, industry, geographical area,
operation or facility over which the
State is unable to effectively exercise
jurisdiction for reasons not related to
the required performance or structure of
the plan shall be deemed to be an issue
not covered by the finally approved
plan, and shall be subject to Federal
enforcement. Where enforcement
jurisdiction is shared between Federal
and State authorities for a particular
area, project, or facility, in the interest
of administrative practicability, Federal
jurisdiction may be assumed over the
entire project or facility. In either of the
two aforementioned circumstances,
Federal enforcement may be exercised
immediately upon agreement between
Federal and State OSHA.

* * * * *

10. Section 1952.167 is amended by
adding paragraph (b) to read as follows:

§1952.167 Changes to approved plans.

* * * * *

(b) Temporary Labor Camps/Field
Sanitation. Effective February 3, 1997,
the Assistant Secretary approved lowa’s
plan amendment, dated August 2, 1996,
relinquishing coverage for the issues of
field sanitation (29 CFR 1928.110) and
temporary labor camps (29 CFR
1910.142) in agriculture (except for
agricultural temporary labor camps
associated with egg, poultry or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities). The
Employment Standards Administration,
U.S. Department of Labor, has assumed
responsibility for enforcement of these
Federal OSHA standards in agriculture
in lowa pursuant to Secretary of Labor’s
Order 5-96, dated December 27, 1996.

Subpart N—Minnesota

11. Section 1952.204 is amended by
revising paragraph (b) to read as follows:

§1952.204 Final approval determination.

* * * * *

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and all
places of employment in Minnesota.
The plan does not cover private sector
offshore maritime employment;
employment at the Twin Cities Army
Ammunition Plant; Federal government
employers and employees; any tribal or
private sector employment within any
Indian reservation in the State; the
enforcement of the field sanitation
standard, 29 CFR 1928.110; and the
enforcement of the temporary labor
camps standard, 29 CFR 1910.142, with
respect to any agricultural establishment
where employees are engaged in
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“agricultural employment” within the
meaning of the Migrant and Seasonal
Agricultural Worker Protection Act, 29
U.S.C. 1802(3), regardless of the number
of employees, including employees
engaged in hand packing of produce
into containers, whether done on the
ground, on a moving machine, or in a
temporary packing shed, except that
Minnesota retains enforcement
responsibility over agricultural
temporary labor camps for employees
engaged in egg, poultry, or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.

* * * * *

12. Section 1952.205 is amended by

revising paragraph (b) to read as follows:

§1952.205 Level of Federal enforcement.
* * * * *

(b) In accordance with section 18(e),
final approval relinquishes Federal
OSHA authority only with regard to
occupational safety and health issues
covered by the Minnesota plan. OSHA
retains full authority over issues which
are not subject to State enforcement
under the plan. Thus, Federal OSHA
retains its authority relative to safety
and health in private sector offshore
maritime activities and will continue to
enforce offshore all provisions of the
Act, rules or orders, and all Federal
standards, current or future, specifically
directed to maritime employment (29
CFR Part 1915, shipyard employment;
Part 1917, marine terminals; Part 1918,
longshoring; Part 1919, gear
certification) as well as provisions of
general industry standards (29 CFR Part
1910) appropriate to hazards found in
these employments. Federal jurisdiction
is retained and exercised by the
Employment Standards Administration,
U.S. Department of Labor, (Secretary’s
Order 5-96, dated December 27, 1996)
with respect to the field sanitation
standard, 29 CFR 1928.110; and the
enforcement of the temporary labor
camps standard, 29 CFR 1910.142, in
agriculture, as described in
§1952.204(b). Federal jurisdiction is
also retained over the Twin Cities Army
Ammunition Plant, over Federal
government employers and employees,
and over any tribal or private sector
employment within any Indian
reservation in the State. In addition, any
hazard, industry, geographical area,
operation or facility over which the
State is unable to effectively exercise
jurisdiction for reasons not related to
the required performance or structure of
the plan shall be deemed to be an issue
not covered by the finally approved
plan, and shall be subject to Federal
enforcement. Where enforcement

jurisdiction is shared between Federal
and State authorities for a particular
area, project, or facility, in the interest
of administrative practicability, Federal
jurisdiction may be assumed over the
entire project or facility. In either of the
two aforementioned circumstances,
Federal enforcement may be exercised
immediately upon agreement between
Federal and State OSHA.

* * * * *

13. Section 1952.207 is amended by
adding paragraph (b) to read as follows:

§1952.207 Changes to approved plans.

* * * * *

(b) Temporary Labor Camps/Field
Sanitation. Effective February 3, 1997,
the Assistant Secretary approved
Minnesota’s plan amendment, dated
July 24, 1996, relinquishing coverage for
the issues of field sanitation (29 CFR
1928.110) and temporary labor camps
(29 CFR 1910.142) in agriculture (except
for agricultural temporary labor camps
associated with egg, poultry or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities). The
Employment Standards Administration,
U.S. Department of Labor, has assumed
responsibility for enforcement of these
Federal OSHA standards in agriculture
in Minnesota pursuant to Secretary of
Labor’s Order 5-96, dated December 27,
1996.

Subpart Q—Kentucky
14. Section 1952.234 is amended by

revising paragraph (b) to read as follows:

§1952.234 Final approval determination.

* * * * *

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and all
places of employment in Kentucky. The
plan does not cover private sector
maritime employment; employment at
Tennessee Valley Authority facilities,
and on all military bases as well as any
other properties ceded to the U.S.
Government; the enforcement of the
field sanitation standard, 29 CFR
1928.110; and the enforcement of the
temporary labor camps standard, 29
CFR 1910.142, with respect to any
agricultural establishment where
employees are engaged in “agricultural
employment” within the meaning of the
Migrant and Seasonal Agricultural
Worker Protection Act, 29 U.S.C.
1802(3), regardless of the number of
employees, including employees
engaged in hand packing of produce
into containers, whether done on the
ground, on a moving machine, or in a
temporary packing shed, except that

Kentucky retains enforcement
responsibility over agricultural
temporary labor camps for employees
engaged in egg, poultry, or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.
* * * * *

15. Section 1952.235 is amended by
revising paragraph (b) to read as follows:

§1952.235 Level of Federal enforcement.
* * * * *

(b) In accordance with section 18(e),
final approval relinquishes Federal
OSHA authority only with regard to
occupational safety and health issues
covered by the Kentucky plan. OSHA
retains full authority over issues which
are not subject to State enforcement
under the plan. Thus, Federal OSHA
retains its authority relative to safety
and health in private sector maritime
activities and will continue to enforce
all provisions of the Act, rules or orders,
and all Federal standards, current or
future, specifically directed to maritime
employment (29 CFR Part 1915,
shipyard employment; Part 1917,
marine terminals; Part 1918,
longshoring; Part 1919, gear
certification) as well as provisions of
general industry standards (29 CFR Part
1910) appropriate to hazards found in
these employments); employment at
Tennessee Valley Authority facilities
and on all military bases as well as any
other properties ceded to the U.S.
Government. Federal jurisdiction is
retained and exercised by the
Employment Standards Administration,
U.S. Department of Labor, (Secretary’s
Order 5-96, dated December 27, 1996)
with respect to the field sanitation
standard, 29 CFR 1928.110; and the
enforcement of the temporary labor
camps standard, 29 CFR 1910.142, in
agriculture, as described in
§1952.234(b). Federal jurisdiction is
also retained with respect to Federal
government employers and employees.
In addition, any hazard, industry,
geographical area, operation or facility
over which the State is unable to
effectively exercise jurisdiction for
reasons not related to the required
performance or structure of the plan
shall be deemed to be an issue not
covered by the finally approved plan,
and shall be subject to Federal
enforcement. Where enforcement
jurisdiction is shared between Federal
and State authorities for a particular
area, project, or facility, in the interest
of administrative practicability, Federal
jurisdiction may be assumed over the
entire project or facility. In either of the
two aforementioned circumstances,
Federal enforcement may be exercised
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immediately upon agreement between
Federal and State OSHA.

* * * * *

16. Section 1952.237 is amended by
adding paragraph (c) to read as follows:

§1952.237 Changes to approved plans.

* * * * *

(c) Temporary Labor Camps/Field
Sanitation. Effective February 3, 1997
the Assistant Secretary approved
Kentucky’s plan amendment, dated July
29, 1996, relinquishing coverage for the
issues of field sanitation (29 CFR
1928.110) and temporary labor camps
(29 CFR 1910.142) in agriculture (except
for agricultural temporary labor camps
associated with egg, poultry or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.) The
Employment Standards Administration,
U.S. Department of Labor, has assumed
responsibility for enforcement of these
Federal OSHA standards in agriculture
in Kentucky pursuant to Secretary of
Labor’s Order 5-96, dated December 27,
1996.

Subpart R—Alaska

17. Section 1952.243 is amended by
revising paragraph (b) to read as follows:

§1952.243 Final approval determination.

* * * * *

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and all
places of employment in Alaska. The
plan does not cover private sector
maritime employment; operations of
private sector employers within the
Metlakatla Indian Community on the
Annette Islands; operations of private
sector employers within Denali (Mount
McKinley) National Park; worksites
located on the navigable waters,
including artificial islands; the
enforcement of the field sanitation
standard, 29 CFR 1928.110; and the
enforcement of the temporary labor
camps standard, 29 CFR 1910.142, with
respect to any agricultural establishment
where employees are engaged in
“agricultural employment” within the
meaning of the Migrant and Seasonal
Agricultural Worker Protection Act, 29
U.S.C. 1802(3), regardless of the number
of employees, including employees
engaged in hand packing of produce
into containers, whether done on the
ground, on a moving machine, or in a
temporary packing shed, except that
Alaska retains enforcement
responsibility over agricultural
temporary labor camps for employees
engaged in egg, poultry, or red meat
production, or the post-harvest

processing of agricultural or
horticultural commodities.
* * * * *

18. Section 1952.244 is amended by

revising paragraph (b) to read as follows:

81952.244 Level of Federal enforcement.
* * * * *

(b) In accordance with section 18(e),
final approval relinquishes Federal
OSHA authority only with regard to
occupational safety and health issues
covered by the Alaska plan. OSHA
retains full authority over issues which
are not subject to State enforcement
under the plan. Thus, Federal OSHA
retains its authority relative to safety
and health in private sector maritime
activities and will continue to enforce
all provisions of the Act, rules or orders,
and all Federal standards, current or
future, specifically directed to maritime
employment (29 CFR Part 1915,
shipyard employment; Part 1917,
marine terminals; Part 1918,
longshoring; Part 1919, gear
certification) as well as provisions of
general industry standards (29 CFR Part
1910) appropriate to hazards found in
these employments). Federal
jurisdiction is also retained and
exercised by the Employment Standards
Administration, U.S. Department of
Labor (Secretary’s Order 5-96,
December 27, 1996) with respect to the
field sanitation standard, 29 CFR
1928.110, and the enforcement of the
temporary labor camps standard, 29
CFR 1910.142, in agriculture, as
described in §1952.243(b). Federal
jurisdiction will also be retained over
marine-related private sector
employment at worksites on the
navigable waters, such as floating
seafood processing plants, marine
construction, employments on artificial
islands, and diving operations in
accordance with section 4(b)(1) of the
Act. Federal jurisdiction is also retained
for private sector worksites located
within the Annette Islands Reserve of
the Metlakatla Indian Community, for
private sector worksites located within
the Denali (Mount McKinley) National
Park, and for Federal government
employers and employees.

* * * * *

19. Section 1952.246 is amended by

adding paragraph (c) to read as follows:

§1952.246 Changes to approved plans.
* * * * *

(c) Temporary Labor Camps/Field
Sanitation. Effective February 3, 1997,
the Assistant Secretary approved
Alaska’s plan amendment, dated
October 1, 1996, relinquishing coverage
for the issues of field sanitation (29 CFR
1928.110) and temporary labor camps

(29 CFR 1910.142) in agriculture (except
for agricultural temporary labor camps
associated with egg, poultry or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.) The
Employment Standards Administration,
U.S. Department of Labor, has assumed
responsibility for enforcement of these
Federal OSHA standards in agriculture
in Alaska pursuant to Secretary of
Labor’s Order 5-96, dated December 27,
1996.

Subpart S—The Virgin Islands

20. Section 1952.253 is amended by
revising paragraph (b) to read as follows:

§1952.253 Final approval determination.

* * * * *

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and all
places of employment in the Virgin
Islands. The plan does not cover
occupational health and the issues of
maritime safety and health in the
private sector; the enforcement of the
field sanitation standard, 29 CFR
1928.110; and the enforcement of the
temporary labor camps standard, 29
CFR 1910.142, with respect to any
agricultural establishment where
employees are engaged in “‘agricultural
employment” within the meaning of the
Migrant and Seasonal Agricultural
Worker Protection Act, 29 U.S.C.
1802(3), regardless of the number of
employees, including employees
engaged in hand packing of produce
into containers, whether done on the
ground, on a moving machine, or in a
temporary packing shed, except that the
Virgin Islands retains enforcement
responsibility over agricultural
temporary labor camps for employees
engaged in egg, poultry, or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities. Note: The
Virgin Islands final approval status
under Section 18(c) of the Act was
suspended and Federal concurrent
enforcement authority reinstated on
November 13, 1995.

* * * * *

21. Section 1952.254 is amended by

revising paragraph (b) to read as follows:

§1952.254 Level of Federal enforcement.
* * * * *

(b) Federal OSHA also continues to
retain full authority over issues which
have not been subject to State
enforcement under the Virgin Islands
plan. Thus, OSHA retains authority to
enforce all provisions of the Act,
Federal standards, rules, or orders,



2564

Federal Register / Vol. 62, No. 12 / Friday, January 17, 1997 / Rules and Regulations

which relate to occupational health in
private sector employment in the Virgin
Islands. OSHA also retains its authority
relative to safety and health in private
sector maritime activities and will
continue to enforce all provisions of the
Act, rules, or order and all Federal
standards, current or future, specifically
directed to maritime employment (e.g.,
29 CFR Part 1915, shipyard
employment; 29 CFR Part 1917, marine
terminals; 29 CFR Part 1918,
longshoring; 29 CFR Part 1919, gear
certification), as well as provisions of
general industry (29 CFR Part 1910)
standards appropriate to hazards found
in these employments. Federal
jurisdiction is also retained and
exercised by the Employment Standards
Administration, U.S. Department of
Labor, (Secretary’s Order 5-96, dated
December 27, 1996) with respect to the
field sanitation standard, 29 CFR
1928.110; and the enforcement of the
temporary labor camps standard, 29
CFR 1910.142, in agriculture, as
described in § 1952.253(b). Federal
jurisdiction also remains in effect with
respect to Federal government
employers and employees.
* * * * *

22. Section 1952.256 is amended by
adding paragraph (b) to read as follows:

§1952.256 Changes to approved plans.

* * * * *

(b) Temporary Labor Camps/Field
Sanitation. Effective February 3, 1997,
the Assistant Secretary approved the
Virgin Island’s plan amendment, dated
July 31, 1996, relinquishing coverage for
the issues of field sanitation (29 CFR
1928.110) and temporary labor camps
(29 CFR 1910.142) in agriculture (except
for agricultural temporary labor camps
associated with egg, poultry or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.) The
Employment Standards Administration,
U.S. Department of Labor, has assumed
responsibility for enforcement of these
Federal OSHA standards in agriculture
in the Virgin Islands pursuant to
Secretary of Labor’s Order 5-96, dated
December 27, 1996.

Subpart Z—Indiana

23. Section 1952.324 is amended by
revising paragraph (b) to read as follows:

§1952.324 Final approval determination.

* * * * *

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and all
places of employment in Indiana. The
plan does not cover maritime

employment in the private sector;
private sector hazardous waste disposal
facilities designated as Superfund sites;
the enforcement of the field sanitation
standard, 29 CFR 1928.110; and the
enforcement of the temporary labor
camps standard, 29 CFR 1910.142, with
respect to any agricultural establishment
where employees are engaged in
“agricultural employment’ within the
meaning of the Migrant and Seasonal
Agricultural Worker Protection Act, 29
U.S.C. 1802(3), regardless of the number
of employees, including employees
engaged in hand packing of produce
into containers, whether done on the
ground, on a moving machine, or in a
temporary packing shed, except that
Indiana retains enforcement
responsibility over agricultural
temporary labor camps for employees
engaged in egg, poultry, or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.

* * * * *

24. Section 1952.325 is amended by
revising paragraph (b)(1) to read as
follows:

8§1952.325 Level of Federal enforcement.

* * * * *

(b) (1) In accordance with section
18(e), final approval relinquishes
Federal OSHA authority only with
regard to occupational safety and health
issues covered by the Indiana plan.
OSHA retains full authority over issues
which are not subject to State
enforcement under the plan. Thus,
Federal OSHA retains its authority
relative to safety and health in private
sector maritime activities and will
continue to enforce all provisions of the
Act, rules or orders, and all Federal
standards, current or future, specifically
directed to maritime employment (29
CFR Part 1915, shipyard employment;
Part 1917, marine terminals; Part 1918,
longshoring; Part 1919, gear
certification) as well as provisions of
general industry standards (29 CFR Part
1910) appropriate to hazards found in
these employments. Federal jurisdiction
is retained and exercised by the
Employment Standards Administration,
U.S. Department of Labor, (Secretary’s
Order 5-96, dated December 27, 1996)
with respect to the field sanitation
standard, 29 CFR 1928.110; and the
enforcement of the temporary labor
camps standard, 29 CFR 1910.142, in
agriculture, as described in
§1952.324(b). Federal jurisdiction is
also retained at private-sector
hazardous-waste disposal facilities
designated as Superfund sites, and with

respect to Federal government
employers and employees.
* * * * *

25. Section 1952.327 is amended by
adding paragraph (b) to read as follows:

§1952.327 Changes to approved plans.

* * * * *

(b) Temporary Labor Camps/Field
Sanitation. Effective February 3, 1997,
the Assistant Secretary approved
Indiana’s plan amendment, dated July 9,
1996, relinquishing coverage for the
issues of field sanitation (29 CFR
1928.110) and temporary labor camps
(29 CFR 1910.142) in agriculture (except
for agricultural temporary labor camps
associated with egg, poultry or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.) The
Employment Standards Administration,
U.S. Department of Labor, has assumed
responsibility for enforcement of these
Federal OSHA standards in agriculture
in Indiana pursuant to Secretary of
Labor’s Order 5-96, dated December 27,
1996.

* * * * *

Subpart BB—Wyoming

26. Section 1952.344 is amended by
revising paragraph (b) to read as follows:

§1952.344 Final approval determination.

* * * * *

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and all
places of employment in Wyoming. The
plan does not cover private sector
maritime employment; employment on
the Warren Air Force Base employment;
employment at private sector hazardous
waste disposal facilities designated as
Superfund sites; the enforcement of the
field sanitation standard, 29 CFR
1928.110; and the enforcement of the
temporary labor camps standard, 29
CFR 1910.142, with respect to any
agricultural establishment where
employees are engaged in “‘agricultural
employment” within the meaning of the
Migrant and Seasonal Agricultural
Worker Protection Act, 29 U.S.C.
1802(3), regardless of the number of
employees, including employees
engaged in hand packing of produce
into containers, whether done on the
ground, on a moving machine, or in a
temporary packing shed, except that
Wyoming retains enforcement
responsibility over agricultural
temporary labor camps for employees
engaged in egg, poultry, or red meat
production, or the post-harvest
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processing of agricultural or
horticultural commodities.

* * * * *

27. Section 1952.345 is amended by
revising paragraph (b) to read as follows:

§1952.345 Level of Federal enforcement.

* * * * *

(b) In accordance with section 18(e),
final approval relinquishes Federal
OSHA authority only with regard to
occupational safety and health issues
covered by the Wyoming plan. OSHA
retains full authority over issues which
are not subject to State enforcement
under the plan. Thus, Federal OSHA
retains its authority relative to safety
and health in private sector maritime
activities and will continue to enforce
all provisions of the Act, Federal
standards, rules, or orders, and all
Federal standards, current or future,
specifically directed to maritime
employment (29 CFR Part 1915,
shipyard employment; Part 1917,
marine terminals; Part 1918,
longshoring; Part 1919, gear
certification) as well as provisions of
general industry standards (29 CFR Part
1910) appropriate to hazards found in
these employments. Federal jurisdiction
is retained and exercised by the
Employment Standards Administration,
U.S. Department of Labor, (Secretary’s
Order 5-96, dated December 27, 1996)
with respect to the field sanitation
standard, 29 CFR 1928.110; and the
enforcement of the temporary labor
camps standard, 29 CFR 1910.142, in
agriculture, as described in
§1952.344(b). Federal jurisdiction is
also retained for employment at Warren
Air Force Base and at private-sector
hazardous-waste disposal facilities
designated as Superfund sites as well as
with respect to Federal government
employers and employees. In addition,
any hazard, industry, geographical area,
operation or facility over which the
State is unable to effectively exercise
jurisdiction for reasons not related to
the required performance or structure of
the plan shall be deemed to be an issue
not covered by the finally approved
plan, and shall be subject to Federal
enforcement. Where enforcement
jurisdiction is shared between Federal
and State authorities for a particular
area, project, or facility, in the interest
of administrative practicability, Federal
jurisdiction may be assumed over the
entire project or facility. In either of the
two aforementioned circumstances,
Federal enforcement may be exercised
immediately upon agreement between
Federal and State OSHA.

* * * * *

28. Section 1952.347 is amended by
adding paragraph (d) to read as follows:

§1952.347 Changes to approved plans.
* * * * *

(d) Temporary Labor Camps/Field
Sanitation. Effective February 3, 1997,
the Assistant Secretary approved
Wyoming'’s plan amendment, dated July
19, 1996, relinquishing coverage for the
issues of field sanitation (29 CFR
1928.110) and temporary labor camps
(29 CFR 1910.142) in agriculture (except
for agricultural temporary labor camps
associated with egg, poultry or red meat
production, or the post-harvest
processing of agricultural or
horticultural commodities.) The
Employment Standards Administration,
U.S. Department of Labor, has assumed
responsibility for enforcement of these
Federal OSHA standards in agriculture
in Wyoming pursuant to Secretary of
Labor’s Order 5-96, dated December 27,
1996.

[FR Doc. 97-1028 Filed 1-16-97; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 57
[DoD Instruction 1342.12]

Provision of Early Intervention and
Special Education Services to Eligible
DOD Dependents in Overseas Areas

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: Prior to 1991, the Department
of Defense Dependents Schools (DoDDS)
was required by the “Defense
Dependent’s Education Act of 1978,” as
amended, to adhere to the provisions of
the ““Education of All Handicapped
Children Act.” With the enactment of
“Individuals with Disabilities Education
Act Amendments of 1991, the
Department of Defense was required to
modify its existing special education
program for children with disabilities,
ages 3 through 21, and to provide early
intervention services to children birth
through 2 years. This final rule assigns
responsibility for the implementation of
the Act to the Under Secretary of
Defense for Personnel and Readiness,
reflecting a reorganization of the
Department of Defense; assigns
responsibilities for duties previously
assigned to Regional Directors to Area
Superintendents, reflecting a
reorganization of the DoDDS; requires
DoD to provide early intervention
services to children with disabilities

from birth through 2 years of age,
requires DoDDS to extend special
education services to students from 3
through 21 years of age rather than from
5 through 21; expands the categories of
disability to include both autism and
traumatic brain injury; expands special
education services to include both
assistive technology and transition;
expands the role of the DoD
Coordinating Committee to include
early intervention as well as special
education and related services;
establishes a DoD Inter-Component
Coordinating Council on Early
Intervention; expands the definition
section to include terminology not
contained in the previous part; and
transfers the administrative
responsibility for conducting hearings
pursuant to this rule to the Defense
Office of Hearings and Appeals.
EFFECTIVE DATE: March 12, 1996.

FOR FURTHER INFORMATION CONTACT: Dr.
Rebecca Posante, DOD, Office of Family
Policy, 4015 Wilson Blvd, BCT #3,
Arlington, VA 22203-5190, 703-696—
5734.

SUPPLEMENTARY INFORMATION: On May
31, 1995 (60 FR 28362), the Department
of Defense published a proposed rule.
Written comments were invited and due
by July 31, 1995. In response to this
invitation, six individuals and
organizations submitted comments. In
addition, pursuant to a notice appearing
in the Federal Register on July 13, 1995
(60 FR 36081), DoD conducted a public
hearing concerning the proposed rule on
August 4, 1995. All written comments
and the transcript of the public hearing
are available for public inspection in the
DoD Office of Family Policy at the above
address.

The Office of the Secretary of Defense
has carefully considered the views of
the public as reflected in the written
comments and testimony at the public
hearing. A description of these views
and a discussion of the Department’s
response to them follow.

General. One commenter noted that
the proposed rule did not contain a
reference to 29 U.S.C. 794, Section 504
of the Rehabilitation Act of 1973, as
amended. This section does not apply to
persons outside of the United States.
Therefore, the final rule will not include
a reference to it.

The same commenter noted that
reference should be made to the
Architectural Barriers Act of 1968. This
act is implemented in other regulatory
guidance, and therefore does not require
reference in this final rule.

One commenter recommended that
consideration be given to consolidating
the DoD Instructions that pertain to the
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Department’s overseas and domestic
schools’ special education and related
services programs. The underlying
statutory bases are different for the DoD
domestic and overseas schools and their
service delivery models are different.
Therefore, the Department will maintain
separate regulatory guidance.

Section 57.3. One commenter
recommended that the final rule include
the term “psychotherapy” in the
definition of psychological services. The
final rule uses the definition from the
U.S. Department of Education regulation
regarding special education. That
definition does not contain the term
‘““psychotherapy;” therefore, this
recommendation was not accepted.

Section 57.3. One commenter
requested that the reference to early
intervention provided under the
supervision of a military health
department be changed to acknowledge
that early intervention services are not
necessarily health or medical in nature.
The final rule will not incorporate this
suggestion since the assignment of early
intervention to the military medical
departments was accomplished for
organizational efficiency.

The same commenter recommended
that reference in the definitions to
“medically related services”” might
confuse the supportive and educational
nature of occupational therapy in
schools and perpetuate a medical model
of services. The final rule will not
incorporate this recommendation.
Present practice in the DoD includes
occupational therapy and some other
types of related services under the
heading of medically related services
because these responsibilities were
assigned to the military medical
departments. The Department does not
believe that this has resulted in the use
of the medical model in the provision of
medically related services.

Appendix A, Section C.1.M. One
commenter noted that the definition for
“developmental delay’” contained in the
proposed rule included two criteria that
were not equivalent. In order to clarify
the intent of the criteria, the definition
was changed to the following. “C.1. The
child is experiencing a developmental
delay as measured by diagnostic
instruments and procedures of 2
standard deviations below the mean in
at least one area, or by a 25 percent
delay in at least one area on assessment
instruments that yield scores in months,
or a developmental delay of 1.5
standard deviations below the mean in
two or more areas, or by a 20 percent
delay on assessment instruments that
yield scores in months in two or more
of the following areas of development:

cognitive, physical, communication,
social or emotional, or adaptive.”

Appendix B, Section B.1.(e). One
commenter recommended that the term
“education” be defined for students
with disabilities to delineate clearly that
this is a broad concept including
socialization and life skills for more
involved students. The Final Rule will
not further define this term since DoD
guidance and practice include the
concept of education in the broadest
sense of the term.

Appendix B, Section 4. A commenter
noted that the frequency of the
reevaluation process should not be
limited to every three years, but should
occur each year. This section in the
proposed rule states that ““‘a reevaluation
for eligibility must occur at least every
three years, or more frequently.”
Evaluations to determine the need for
services may be completed at any time,
and progress reports on goals and
objectives must be developed at each
annual review. The final rule follows
the U.S. Department of Education
regulation regarding reevaluation.
Therefore, this recommendation will not
be incorporated in the final rule.

Appendix C, Appendix D, and
Appendix E. One commenter
recommended expanding the
membership on the National Advisory
Panel on the Education of Dependents
with Disabilities, the DoD Coordinating
Committee on Early Intervention,
Special Education and Related Services,
and the DoD Inter-Component
Coordinating Council on Early
Intervention to include individuals who
are knowledgeable of early intervention,
special education, and related services
in the States and who have experience
in providing those services to children
and their families. The proposed rule
conformed to the statutory requirements
of membership. Therefore, the
membership of the committees and
panel has not been changed in the final
rule.

Executive Order 12866, ‘““‘Regulatory
Planning and Review”’

It has been determined that this final
rule will not be significant as defined by
Executive Order 12866.

Public Law 96-354, ‘““Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

It has been determined that this final
rule will not have a significant
economic impact on substantial
numbers of small entities because it
affects only eligible DoD dependents in
overseas areas.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 44)

It has been certified that this final rule
will not impose any reporting and
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

List of Subjects in 32 CFR Part 57

Education of individuals with
disabilities, Elementary and secondary
education, Government employees,
Military personnel.

Accordingly, 32 CFR part 57 is
revised to read as follows:

PART 57—PROVISION OF EARLY
INTERVENTION AND SPECIAL
EDUCATION SERVICES TO ELIGIBLE
DOD DEPENDENTS IN OVERSEAS
AREAS

Sec.

57.1 Purpose.

57.2 Applicability and scope.

57.3 Definitions.

57.4 Policy.

57.5 Responsibilities.

57.6 Procedures.

Appendix A to part 57—Procedures for the
Provision of Early Intervention Services
for Infants and Toddlers with Disabilities
and their Families

Appendix B to part 57—Procedures for
Education Programs and Services for
Children with Disabilities, Aged 3 to 21,
Inclusive

Appendix C to part 57—The National
Advisory Panel (NAP) on the Education
of Dependents with Disabilities

Appendix D to part 57—DoD Coordinating
Committee on Early Intervention, Special
Education, and Medically Related
Services

Appendix E to part 57—DoD Inter-
Component Coordinating Council (ICC)
on Early Intervention

Appendix F to part 57—Mediation and
Hearing Procedures

Authority: 20 U.S.C. 921 and 1400.

§57.1 Purpose.

This part:

(a) Implement policy and update
responsibilities and procedures under
20 U.S.C. 921-932, 20 U.S.C. 1400 et
seq., DoD Directive 1342.61, and DoD
Directive 1342.132 for providing the
following:

(1) A free appropriate public
education (FAPE) for children with
disabilities who are eligible to enroll in
the Department of Defense Dependent
Schools (DoDDS).

(2) Early intervention services for
infants and toddlers birth through age 2
years who, but for their age, would be
eligible to enroll in the DoDDS under
DoD Directive 1342.13.

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.

2 See footnote 1 to §57.1(a).
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(3) A comprehensive and
multidisciplinary program for early
intervention services for infants and
toddlers with disabilities and their
families.

(b) Establishes a National Advisory
Panel (NAP) on Education for Children
with Disabilities, ages 3 to 21, inclusive,
and a DoD Inter-Component Council
(ICC) on Early Intervention, in
accordance with DoD Directive 5105.4 3.

(c) Establishes a DoD Coordinating
Committee (DoD—CC) on Early
Intervention, Special Education, and
Medically Related Services (MRS).

(d) Authorizes implementing
instructions consistent with DoD
5025.1-M 4, and DoD forms consistent
with DoD 83201-M 5, DoD 8910.1-M 6,
and DoD Instruction 7750.7 7.

§57.2 Applicability and scope.

This part:

(a) Applies to the Office of the
Secretary of Defense, the Military
Departments, the Chairman of the Joint
Chiefs of Staff, the Unified Combatant
Commands, the Inspector General of the
Department of Defense, the Defense
Agencies, and the DoD Field Activities
(hereafter referred to collectively as “‘the
DoD Components”).

(b) Does not apply to schools operated
by the Department of defense in the
United States, the District of Columbia,
the Commonwealth of Puerto Rico, the
Commonwealth of the Northern
Marianna Islands, and the possessions
of the United States (excluding the Trust
Territory of the Pacific Islands and
Midway Islands).

(c) Applies to infants, toddlers, and
children receiving or entitled to receive
early intervention services or special
educational instruction and related
services from the Department of
Defense, and their parents.

§57.3 Definitions.

Area superintendent. The
Superintendent of a DoDDS area, or
designee.

Assessment. Techniques, procedures,
and/or instruments used to measure the
individual components of an evaluation.

Assistive technology device. Any item,
piece of equipment, or product system
that is used to increase, maintain, or
improve functional capabilities of
children with disabilities.

Assistive technology service. Any
service that directly assists an
individual with a disability in the
selection, acquisition, or use of an

3 See footnote 1 to §57.1(a).
4 See footnote 1 to §57.1(a).
5 See footnote 1 to §57.1(a).
6 See footnote 1 to §57.1(a).
7 See footnote 1 to §57.1(a).

assistive technology device. That term
includes the following:

(1) The evaluation of the needs of an
individual with a disability, including a
functional evaluation in the individual’s
customary environment.

(2) Purchasing, leasing, or otherwise
providing for the acquisition of assistive
technology devices by individuals with
disabilities.

(3) Selecting, designing, fitting,
customizing, adapting, applying,
maintaining, repairing, or replacing
assistive technology devices.

(4) Coordinating and using other
therapies, interventions, or services
with assistive technology devices, such
as those associated with existing
educational and rehabilitative plans and
programs.

(5) Training or technical assistance for
an individual with disabilities, or, the
family of an individual with disabilities.

(6) Training or technical assistance for
professionals (including individuals
providing educational rehabilitative
services), employers, or other
individuals who provide services to
employ, or are otherwise substantially
involved in the major life functions of
an individual with a disability.

Audiology. A service that includes the
following:

(1) Identification of children with
auditory impairments.

(2) Determination of the range, nature,
and degree of hearing loss, and
communication functions including
referral for medical or other professional
attention for the habilitation of hearing.

(3) Provision of habilitative activities,
such as language habilitation, auditory
training, speech-reading (lip-reading),
hearing evaluation, and speech
conservation.

(4) Creation and administration of
programs for the prevention of hearing
loss.

(5) Counseling and guidance of pupils
for the prevention of hearing loss.

(6) Determination of the child’s need
for group and individual amplification,
selecting and fitting an aid, and
evaluating the effectiveness of
amplification.

Autism. A development disability
significantly affecting verbal and
nonverbal communication and social
interaction generally evident before age
3 that adversely affects educational
performance. That term does not
include a child with characteristics of
the disability termed “‘serious emotional
disturbance.”

Case study committee (CSC). (1) A
school-level team comprised of, among
others, the principal, other educators,
parents, and MRS providers who do the
following:

(i) Oversee screening and referral of
children who may require special
education.

(ii) Oversee the multidisciplinary
evaluation of such children.

(iii) Determine the eligibility of the
student for special education and
related services.

(iv) Formulate an individualized
education curriculum reflected in an
Individualized Education Program (IEP),
in accordance with this part.

(v) Monitor the development, review,
and revision of IEPs.

(2) In addition to the required
members of the CSC, other membership
will vary depending on the purpose of
the meeting. An area CSC, appointed by
the DoDDS Area Superintendent, acts in
the absence of a school CSC. Members
of an area CSC may be assigned to
augment a school CSC. The area CSC
must have at least two members besides
the parent. One of the DoDDS members
must have the authority to commit
DoDDS resources; one shall be qualified
to provide, or supervise the provision of
special education. Other members may
be selected from the following groups:

(i) DoDDS regular education
personnel.

(ii) DoDDS special education
personnel.

(iii) MRS personnel.

Child-find. The ongoing process used
by the DoDDS, the Military
Departments, and the other DoD
Components to seek and identify
children from birth to age 21, inclusive,
who may require early intervention
services or special education and related
services. Child-find activities include
the dissemination of information to the
public, the identification and screening
of children, and the use of referral
procedures.

Children with disabilities (ages 3 To
21, inclusive). Children, before
graduation from high school or
completion of the General Education
Degree, who have one or more
impairments, as determined by a CSC
and who need special education and
related services.

Consent. That term means the
following:

(1) The parent is fully informed of all
information about the activity for which
consent is sought in the native language
or in another mode of communication,
if necessary.

(2) The parent understands and agrees
in writing to the implementation of the
activity for which permission is sought.
That consent describes the activity, lists
the child’s records (if any) to be released
outside the Department of Defense, and
specifies to whom the records shall be
sent. The signed consent acknowledges
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the parent’s understanding that the
parental consent is voluntary and may
be revoked at any time.

Counseling service. A service
provided by a qualified social worker,
psychologist, guidance counselor, or
other qualified personnel.

Deaf-blindness. Concomitant hearing
and visual impairments. That disability
causes such severe communication,
developmental, and educational
problems that it cannot be
accommodated in special education
programs solely for children with
deafness or blindness.

Deafness. A severe hearing loss or
deficit that impairs a child’s ability to
process linguistic information through
hearing, with or without amplification,
and affects the educational performance
adversely.

Developmental delay. That term
means the following:

(1) A significant discrepancy in the
actual functioning of an infant, toddler,
or child, birth through age 5, when
compared with the functioning of a
nondisabled infant, toddler, or child of
the same chronological age in any of the
following areas: physical, cognitive,
communication, social or emotional,
and adaptive developmental as
measured using standardized evaluation
instruments and confirmed by clinical
observation and judgment.

(2) High probability for developmental
delay. An infant or toddler, birth
through age 2, with a diagnosed
physical or mental condition, such as
chromosomal disorders and genetic
syndromes, that places the infant or
toddler at substantial risk of evidencing
a developmental delay without the
benefit of early intervention services.

Early identification. The
implementation of a formal plan for
identifying a disability as early as
possible in a child’s life.

Early intervention services. (1)
Developmental services that meet the
following criteria:

(i) Are provided under the
supervision of a Military medical
Department.

(ii) Are provided using Military
Health Services System resources at no
cost to the parents. Parents may be
charged in those instances where
Federal law provides for a system of
payments by families including a
schedule of sliding fees, if any, (and
incidental fees identified in Service
guidance) that are normally charged to
infants, toddlers, and children without
disabilities or to their parents.

(iii) Are designed to meet the
developmental needs of an infant or
toddler with a disability in any one or
more of the following areas:

(A) Physical.

(B) Cognitive.

(C) Communication.

(D) Social or emotional.

(E) Adaptive development.

(iv) Meet the standards developed or
adopted by the Department of Defense.

(v) Are provided by qualified
personnel including early childhood
special educators, speech and language
pathologists and audiologists,
occupational therapists, physical
therapists, psychologists, social
workers, nurses, nutritionists, family
therapists, orientation and mobility
specialists, and pediatricians and other
physicians.

(vi) Maximally, are provided in
natural environments including the
home and community settings where
infants and toddlers without disabilities
participate.

(vii) Are provided in conformity with
an Individualized Family Service Plan
(IFSP).

(2) Developmental services include,
but are not limited to, the following
services: family training, counseling,
and home visits; special instruction;
speech pathology and audiology;
occupational therapy; physical therapy;
psychological services; service
coordination services; medical services
only for diagnostic or evaluation
purposes; early identification, screening
and assessment services; vision services;
and social work services. Also included
are assistive technology devices and
assistive technology services; health
services necessary to enable the infant
or toddler to benefit from the above
early intervention services; and
transportation and related costs
necessary to enable an infant or toddler
and the family to receive early
intervention services.

Eligible. The term refers to children
who meet the age, command
sponsorship, and dependency
requirements established by the DDEA,
as amended, 20 U.S.C. 921 et seq. and
DoD Directive 1342.13. When those
conditions are met, children without
disabilities, ages 5 to 21, and children
with disabilities, ages 3 to 21, inclusive,
are authorized to receive educational
instruction from the DoDDS.
Additionally, an eligible infant or
toddler with disabilities is a child from
birth through age 2 years who meets all
of the DoDDS eligibility requirements
except for the age requirement. In
school year 1994 through 1995,
multidisciplinary assessments, IFSPs,
and case management services shall be
required and beginning in school year
1995 through 1996, an eligible infant or
toddler is entitled to receive early

intervention services, in accordance
with 20 U.S.C. 1400 et seq.

Evaluation. The synthesis of
assessment information by a
multidisciplinary team used to
determine whether a particular child
has a disability, the type and extent of
the disability, and the child’s eligibility
to receive early intervention or special
education and/or related services.

Family training, counseling, and
home visits. Services provided by social
workers, psychologists, and other
qualified personnel to assist the family
of an infant or toddler eligible for early
intervention services. Those services
assist a family in understanding the
special needs of the child and
enhancing the child’s development.

Free appropriate public education
(FAPE). Special education and related
services that do the following:

(1) Are provided at no cost to parents
of a child with a disability, and are
under the general supervision and
direction of the DoDDS.

(2) Are provided in the least
restrictive environment at a preschool,
elementary, or secondary school.

(3) Are provided in conformity with
an IEP.

(4) Meet the requirements of this part.

Functional vocational evaluation. A
student-centered appraisal process for
vocational development and career
decision making. It allows students,
educators, and others to gather
information about such development
and decision making. Functional
vocational evaluation activities for
transitional, vocational, and career
planning; instructional goals; objectives;
and implementation.

Health services. Services necessary to
enable an infant or toddler to benefit
from the other early intervention
services being received under this part.
That term includes the following:

(1) Services such as clean intermittent
catheterization, tracheotomy care, tube
feeding, changing of dressings or
colostomy collection bags, and other
health services.

(2) Consultation by physicians with
other service providers about the special
healthcare needs of infants and toddlers
with disabilities that shall need to be
addressed in the course of providing
other early intervention services.

(3) That term does not include the
following:

(i) Services that are surgical or solely
medical.

(ii) Devices necessary to control or
treat a medical condition.

(iii) Medical or health services
routinely recommended for all infants
or toddlers.

Hearing impairment. An impairment
in hearing, whether permanent or
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fluctuating, which adversely affects a
child’s educational performance, but is
not included under deafness.

Independent evaluation. An
evaluation conducted by a qualified
examiner who is not employed by the
DoDDS.

Individualized education program
(IEP). A written document defining
specially designed instruction for a
student with a disability, ages 3 to 21,
inclusive. That document is developed
and implemented, in accordance with
this part.

Individualized family service plan
(IFSP). A written document for an infant
or toddler, age birth through 2, with a
disability and the family of such infant
or toddler that is based on a
multidisciplinary assessment of the
unique needs of the child and concerns
and priorities of the family, and
identifies the early intervention and
other services appropriate to meet such
needs, concerns, and priorities.

Infants and toddlers with disabilities.
Children, ages birth through 2, who
need early intervention services because
they:

(1) Are experiencing a developmental
delay; or,

(2) Have a diagnosed physical or
mental condition that has high
probability of resulting in a
developmental delay.

Inter-component. Cooperation among
DoD organizations and programs,
ensuring coordination and integration of
services to infants, toddlers, children
with disabilities and to their families.

Medical services. Those evaluative,
diagnostic, therapeutic, and supervisory
services provided by a licensed and /or
credentialed physician to assist CSCs
and to implement IEPs. Medical services
include diagnosis, evaluation, and
medical supervision of related services
that, by statute, regulation, or
professional tradition, are the
responsibility of a licensed and
credentialed physician.

Medically related services. (1) Medical
services (as defined in definition
“Medical services”) are those services
provided under professional medical
supervision, which are required by a
CSC to determine a student’s eligibility
for special education and, if the student
is eligible, the special education and
related services required by the student
under this part.

(2) Direct or indirect services under
the development or implementation of
an IEP necessary for the student to
benefit from the educational
curriculum. Those services may include
medical services for diagnostic or
evaluative purpose, social work,
community health nursing, dietary,

occupational therapy, physical therapy,
audiology, ophthalmology, and
psychological testing and therapy.

Meetings. All parties attending a
meeting to determine eligibility or
placement of a child shall appear
personally at the meeting site on
issuance of written notice and
establishment of a date convenient to
the concerned parties. When a necessary
participant is unable to attend,
electronic communication suitable to
the occasion may be used to involve the
unavailable party. Parents generally
shall be responsible for the cost of travel
to personally attend meetings about the
eligibility or placement of their child.

Mental retardation. Significantly
subaverage general intellectual
functioning, existing concurrently with
deficits in adaptive behavior. That
disability is manifested during the
developmental period and adversely
affects a child’s educational
performance.

Multidisciplinary. The involvement of
two or more disciplines or professions
in the integration and coordination of
services, including evaluation and
assessment activities, and development
of an IFSP or an IEP.

Native language. When used with
reference to an individual of limited
English proficiency, the home language
normally used by such individuals, or
in the case of a child, the language
normally used by the parent of the
child.

Natural environments. Settings that
are natural or normal (e.g., home or day
care setting) for the infant, toddler, or
child’s same-age peers who have no
disability.

Non-DoDDS placement. An
assignment by the DoDDS of a child
with a disability to a non-DoDDS school
or facility.

Non-DoDDS school or facility. A
public or private school or other
institution not operated by the DoDDS.

Nutrition services. Those services to
infants and toddlers include the
following:

(1) Conducting individual
assessments in nutritional history and
dietary intake; anthropometric,
biochemical, and clinical variables;
feeding skills and feeding problems; and
food habits and food preferences.

(2) Developing and monitoring plans
to address the nutritional needs of
infants and toddlers eligible for early
intervention services.

(3) Making referrals to community
resources to carry out nutrition goals.

Occupational therapy. That term
includes services to address the
functional needs of children (birth to
age 21, inclusive) related to adaptive

development; adaptive behavior and
play; and sensory, motor, and postural
development. Those services are
designed to improve the child’s
functional ability to perform tasks in
home, school, and community settings,
and include the following:

(1) Identification, assessment, and
intervention.

(2) Adaption of the environment and
selection, design, and fabrication of
assistive and orthotic devices to help
development and promote the
acquisition of functional skills.

(3) Prevention or minimization of the
impact of initial or future impairment,
delay in development, or loss of
functional ability.

Orthopedic impairment. A severe
physical impairment that adversely
affects a child’s educational
performance. That term includes
congenital impairments such as club
foot or absence of some member;
impairments caused by disease, such as
poliomyelitis and bone tuberculosis,
and impairments from other causes such
as cerebra palsy, amputations, and
fractures or burns causing contractures.

Other health impairment. Limited
strength, vitality, or alterness due to
chronic or acute health problems that
adversely affect a child’s educational
performance. Such impairments include
heart condition, tuberculosis, rheumatic
fever, nephritis, asthma, sickle cell
anemia, hemophilia, seizure disorder,
lead poisoning, leukemia, diabetes, or
attention deficit disorder.

Parent. The biological father or
mother of a child; a person who, by
order of a court of competent
jurisdiction, has been declared the
father or mother of a child by adoption;
the legal guardian of a child; or a person
in whose household a child resides, if
such person stands in loco parentis to
that child and contributes at least one-
half of the child’s support.

Parent counseling and training. A
service to assist parents in
understanding the special needs of their
child’s development and by providing
them with information on child
development and special education.

Personally identifiable information.
Information that would make it possible
to identify the infant, toddler, or child
with reasonable certainty. Examples
include name, parent’s name, address,
social security number, or a list of
personal characteristics.

Physical therapy. That term includes
services to children (birth to age 21,
inclusive) to address the promotion of
sensorimotor function through
enhancement of musculoskeletal status,
neurobehavioral organization,
perceptual and motor development,
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cardiopulmonary status, and effective
environmental adaption. Those services
include the following:

(1) Screening, evaluation, and
assessment to identify movement
dysfunction.

(2) Obtaining, interpreting, and
integrating information to appropriate
program planning to prevent, alleviate,
or compensate for movement
dysfunction and related functional
problems.

(3) Providing individual and group
services or treatment to prevent,
alleviate, or compensate for movement
dysfunction and related functional
problems.

Primary referral source. Parents and
the DoD Components, including child
development centers, pediatric clinics,
and newborn nurseries, that suspect an
infant or toddler has a disability and
brings the child to the attention of the
EIP.

Psychological services. A service that
includes the following:

(1) Administering psychological and
educational tests and other assessment
procedures.

(2) Interpreting test and assessment
results.

(3) Obtaining, integrating, and
interpreting information about a child’s
behavior and conditions to learning.

(4) Consulting with other staff
members, including service providers,
to plan programs to meet the special
needs of children, as indicated by
psychological tests, interviews, and
behavioral evaluations.

(5) Planning and managing a program
of psychological services, including
psychological counseling for children
and parents, family counseling,
consultation on child development,
parent training, and education
programs.

Public awareness program. Activities
or print materials focusing on early
identification of infants and toddlers
with disabilities. Materials may include
information prepared and disseminated
by a military medical department to all
primary referral sources and
information for parents on the
availability of early intervention
services. Procedures to determine the
availability of information on early
intervention services to parents are also
included in that program.

Qualified. A person who meets the
DoD-approved or recognized
certification, licensing, or registration
requirements or other comparable
requirements in the area in which the
person provides special education or
related services or early intervention
services to an infant, toddler, or child
with a disability.

Recreation. A related service that
includes the following.
(1) Assessment of leisure activities.

(2) Therapeutic recreational activities.

(3) Recreational programs in schools
and community agencies.

(4) Leisure education.
Rehabilitation counseling. Services
provided by a rehabilitation counselor

or other qualified personnel in
individual or group sessions that focus
specifically on career development,
employment preparation, achieving
independence, and integration in the
workplace and community of the
student with a disability.

Related services. Transportation and
such developmental, corrective, and
other supportive services as required to
assist a child, age 3 to 21, inclusive,
with a disability to benefit from special
education under the child’s IEP. The
term includes speech therapy and
audiology, psychological services,
physical and occupational therapy,
recreation, early identification and
assessment of disabilities in children,
counseling services, and medical
services for diagnostic or evaluative
purposes. That term also includes
rehabilitation counseling services,
school health services, social work
services in schools, and parent
counseling. The sources for those
services are school, community, and
medical treatment facilities (MTFs).

School health services. Services
provided by a qualified school nurse or
other qualified person.

Separate facility. A school or a
portion of a school, regardless of
whether it is operated by the DoDDS,
attended exclusively by children with
disabilities.

Serious emotional disturbance. A
condition confirmed by clinical
evaluation and diagnosis and that, over
a long period of time and to a marked
degree, adversely affect educational
performance, and exhibits one or more
of the following characteristics:

(1) Inability to learn that cannot be
explained by intellectual, sensory, or
health factors.

(2) Inability to build or maintain
satisfactory interpersonal relationships
with peers and teachers.

(3) Inappropriate types of behavior
under normal circumstances.

(4) A tendency to develop physical
symptoms or fears associated with
personal or school problems.

(5) A general pervasive mood of
unhappiness or depression. Includes
children who are schizophrenic, but
does not include children who are
socially maladjusted unless it is
determined they are seriously
emotionally disturbed.

Service coordination. Activities of a
service coordinator to assist and enable
an infant or toddler and the family to
receive the rights, procedural
safeguards, and services that are
authorized to be provided under the
DoD EIP. Those activities include the
following:

(1) Coordinating the performance of
evaluation and assessments.

(2) Assisting families to identify their
resources, concerns, and priorities.

(3) Facilitating and participating in
the development, review, and
evaluation of IFSPs.

(4) Assisting in identifying available
service providers.

(5) Coordinating and monitoring the
delivery of available services.

(6) Informing the family of support or
advocacy services.

(7) Coordinating with medical and
health providers.

(8) Facilitating the development of a
transition plan to preschool services.

Service provider. Any individual who
provides services listed in an IEP or an
IFSP.

Social work services in schools. A
service that includes the following:

(1) Preparing a social or
developmental history on a child with
a disability.

(2) Counseling a child and the family
on a group or individual basis.

(3) Working with those problems in a
child’s home, school, or community that
adversely affect adjustment in school.

(4) Using school and community
resources to enable a child to receive
maximum benefit from the educational
program.

Special education. Instruction and
related services for which a child, age 3
to 21, inclusive, becomes entitled when
a CSC determines a child’s educational
performance is adversely affected by
one or more disabling conditions.

(1) Special education is specially
designed instruction, including physical
education, which is provided at no cost
to the parent or guardians to meet the
unique needs of a child with a
disability, including instruction
conducted in the classroom, in the
home, in hospitals and institutions, and
in other settings.

(2) That term includes speech therapy
or any other related service if the service
consists of specially designed
instruction, at no cost to the parents, to
meet the unique needs of a child with
a disability.

(3) That term also includes vocational
education if it consists of specially
designed instruction, at no cost to the
parents, to meet the unique needs of a
child with a disability.

(4) At no cost. For a child eligible to
attend the DoDDS without paying
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tuition, specially designed instruction
and related services are provided
without charge. Incidental fees normally
charged to nondisabled students or their
parents as a part of the regular
educational program may be imposed.

(5) Physical education. The
development of the following:

(i) Physical and motor fitness.

(ii) Fundamental motor skills and
patterns.

(iii) Skills in aquatics, dance, and
individual and group games and sports,
including intramural and lifetime
sports.

(iv) A program that includes special
physical education, adapted physical
education, movement education, and
motor development.

(6) Vocational education. Organized
educational programs for the
preparation of individuals for paid or
unpaid employment or for additional
preparation for a career requiring other
than a baccalaureate or advanced
degree.

Special instruction. That term
includes the following:

(1) The design of learning
environments and activities to promote
acquisition of skills in a variety of
developmental areas, including
cognitive processes and social
interaction.

(2) Curriculum planning, including
the planned interaction of personnel,
materials, time, and space, that leads to
achieving the outcomes in an IEP or an
IFSP.

(3) Providing families with
information, skills, and support to
enhance skill development.

(4) Working with a child to enhance
development and cognitive processes.

Specific learning impairment. A
disorder in one or more of the basic
psychological processes involved in
understanding or in using spoken or
written language that may manifest
itself as an imperfect ability to listen,
think, speak, read, write, spell,
remember, or do mathematical
calculations. That term includes such
conditions as perceptual disabilities,
brain injury, minimal brain dysfunction,
dyslexia, and developmental aphasia.
The term, commonly called, “‘specific
learning disability,” does not include
learning problems that are primarily the
result of visual, hearing, or motor
disabilities; mental retardation;
emotional disturbance; or
environmental, cultural, or economic
differences.

Speech and language impairments. A
communication disorder, such as
stuttering, impaired articulation, voice
impairment, or a disorder in the
receptive or expressive areas of language

that adversely affects a child’s
educational performance.

Speech therapy. That related service
includes the following:

(2) Identification of children with
communicative or oropharyngeal
disorders and delays in development of
communication skills.

(2) Diagnosis and appraisal of specific
speech or language impairments.

(3) Referral for medical or other
professional attention to correct or
habilitate speech or language
impairments.

(4) Provision of speech and language
services for the correction, habilitation,
and prevention of communicative
impairments.

(5) Counseling and guidance of
children, parents, and teachers for
speech and language impairments.

Transition services. That term means
the following:

(1) A coordinated set of activities for
a student that may be required to
promote movement from early
intervention, preschool, and other
educational programs into different
educational settings or programs.

(2) For students 14 years of age and
older, transition services are designed in
an outcome-oriented process which
promotes movement from school to
postschool activities; including, post-
secondary education, vocational
training, integrated employment; and
including supported employment,
continuing and adult education, adult
services, independent living, or
community participation. The
coordinated set of activities shall be
based on the individual student’s needs,
considering the student’s preferences
and interests, and shall include
instruction, community experiences, the
development of employment and other
postschool adult living objectives, and
acquisition of daily living skills and
functional vocational evaluation.

Transportation. A service that
includes the following:

(1) Services rendered under the IEP of
a child with a disability:

(i) Travel to and from school and
between schools, including travel
necessary to permit participation in
educational and recreational activities
and related services.

(ii) Travel in and around school
buildings.

(iii) Specialized equipment, including
special or adapted buses, lifts, and
ramps, if required to provide
transportation for a child with a
disability.

(2) Transportation and related costs
for early intervention services include
the cost of travel (e.g., mileage or travel
by taxi, common carrier, or other means)

and other costs (e.g., tolls and parking
expenses) that are necessary to enable
an eligible child and the family to
receive early intervention services.

Traumatic brain injury. An acquired
injury to the brain caused by an external
physical force resulting in total or
partial functional disability or
psychosocial impairment that adversely
affects educational performance. That
term includes open or closed head
injuries resulting in mild, moderate, or
severe impairments in one or more areas
including cognition, language, memory,
attention, reasoning, abstract thinking,
judgment, problem solving, sensory,
perceptual and motor abilities,
psychosocial behavior, physical
function, information processing, and
speech. That term does not include
brain injuries that are congenital or
degenerative, or brain injuries that are
induced by birth trauma.

Vision services. Services necessary to
habilitate or rehabilitate the effects of
sensory impairment resulting from a
loss of vision.

Visual impairment. An impairment of
vision that, even with correction,
adversely affects a child’s educational
performance. That term includes both
partially seeing and blind children.

§57.4 Policy.

It is DoD policy that:

(a) Eligible infants and toddlers with
disabilities and their families shall be
entitled to receive early intervention
services consistent with Appendix A to
this part.

(b) Eligible children with disabilities,
ages 3 to 21, inclusive, shall be provided
a FAPE in the least restrictive
environment, consistent with Appendix
B to this part.

(c) Parents of eligible infants,
toddlers, and children with disabilities
from birth to age 21, inclusive, shall be
full participants in early intervention
and special education services.

§57.5 Responsibilities.

(a) The Under Secretary of Defense for
Personnel and Readiness shall:

(1) Establish a NAP consistent with
Appendix C to this part.

(2) Establish and chair, or designate a
“Chair,” of the DoD-CC on Early
Intervention, Special Education, and
MRS consistent with Appendix D to this
part.

(3) Establish and chair, or designate a
“Chair,” of the DoD Inter-Component
Coordinating Council (ICC) on Early
Intervention consistent with Appendix
E to this part.

(4) Ensure compliance with this part
in the provision of early intervention
services, special education, and related
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services through the DoD-CC, in
accordance with DoD Instruction
1342.14 8 and other appropriate
guidances.

(5) In consultation with the General
Counsel of the Department of Defense
(GC, DoD) and the Secretaries of the
Military Departments, do the following:

(i) Ensure that eligible infants and
toddlers with disabilities and their
families are provided early intervention
services under 20 U.S.C. 921 et seq. and
1400 et seq.

(ii) Ensure the coordination of early
intervention, special education, and
related services.

(iii) Ensure the development of a DoD-
wide comprehensive child-find system
to identify eligible infants, toddlers, and
children ages birth to age 21, inclusive,
under 20 U.S.C 921 et seq. and 1400 et
seg. who may require early intervention
or special education services.

(iv) Ensure that DoD personnel are
trained to provide the mediation
services specified in Appendix F to this
part.

(v) Ensure that transition services are
available to promote movement from
early intervention, preschool, and other
educational programs into different
educational settings and postsecondary
environments.

(vi) Ensure that DoD personnel who
provide services (e.g., child care,
medical care, and recreation) to infants
and toddlers and their families are
participants in a comprehensive inter-
Component system for early
intervention services.

(vii) Assign functions and geographic
regions of responsibility to the Military
Departments for providing MRS and
early intervention services.

(viii) Ensure that the Military
Departments deliver the following:

(A) A comprehensive, coordinated and
multidisciplinary program of early
intervention services for eligible infants and
toddlers with disabilities.

(B) MRS for eligible children with
disabilities, ages 3 to 21, inclusive.

(ix) Ensure that qualified personnel
participate in providing transition services
for eligible infants, toddlers, and children
with disabilities from birth to age 21,
inclusive.

(x) Ensure the development and
implementation of a comprehensive system
of personnel development for the DoDDS and
the Military Departments. That system shall
include professionals, paraprofessionals, and
primary referral source personnel in the areas
of early intervention, special education, and
MRS. That system may include the following:

(A) Implementing innovative strategies and
activities for the recruitment and retention of
providers of early intervention services,
special education, and MRS.

8 See footnote 1 to §57.1(a).

(B) Ensuring that personnel requirements
are established consistent with recognized
certification, licensing, registration, or other
comparable requirements for personnel
providing early intervention services, special
education, or MRS.

(C) Ensuring that training is provided in
and across disciplines.

(D) Training providers of early intervention
services, special education, and MRS to work
overseas.

(xi) Develop procedures to compile data on
the numbers of eligible infants and toddlers
with disabilities and their families in need of
early intervention services, in accordance
with DoD Directives 5400.7 and 5400.11.°
Those data elements shall include the
following:

(A) The number of infants and toddlers and
their families served.

(B) The types of services provided.

(C) Other information required to evaluate
the implementation of early intervention
programs (EIPS).

(xii) Resolve disputes in the DoD
Components arising under Appendix A to
this part.

(b) The Secretaries of the Military
Departments shall:

(1) Provide MRS for eligible children with
disabilities, ages 3 to 21, inclusive.

(2) Plan, develop, and implement a
comprehensive, coordinated, intra-
Component, and community-based system of
early intervention services for eligible infants
and toddlers with disabilities and their
families.

(3) Design and implement activities to
ensure compliance through technical
assistance and program evaluation for early
intervention and MRS.

(c) The Director, Department of Defense
Education Activity, shall ensure that the
Director, DoDDS, does the following:

(1) Ensures that eligible children with
disabilities, ages 3 to 21, inclusive, are
provided a FAPE.

(2) Ensures that the educational needs of
children with and without disabilities are
met comparably, consistent with Appendix B
to this part.

(3) Ensures that educational facilities and
services operated by the DoDDS for children
with and without disabilities are comparable.

(4) Maintains records on special education
and related services provided to eligible
children with disabilities, ages 3 to 21,
inclusive, consistent with DoD Directive
5400.11.

(5) Provides any or all special education
and related services required by a child with
a disability, ages 3 to 21, inclusive, other
than those furnished by the Secretaries of the
Military Departments. The Director, DoDDS,
may act through inter-Agency, intra-Agency,
and inter-Service arrangements, or through
contracts with private parties when funds are
authorized and appropriated.

(6) Participates in the development and
implementation of a comprehensive system
of personnel development.

(7) Undertakes activities to ensure
compliance by the DoDDS with this part
through monitoring, technical assistance, and

9 See footnote 1 to §57.1(a).

program evaluation of special education and
those related services provided by the
DoDDS.

(d) The Director, Defense Office of
Hearings and Appeals, under the General
Counsel of the Department of Defense, shall
ensure impartial due process hearings are
provided consistent with Appendix F to this
part.

8§57.6 Procedures.

(a) The procedures for early
intervention services for infants and
toddlers with disabilities and their
families are prescribed in Appendix A
to this part.

(b) The procedures for educational
programs and services for children with
disabilities, ages 3 to 21, inclusive, are
prescribed in Appendix B to this part.

(c) The procedures for conducting
hearings are prescribed in Appendix F
to this part.

Appendix A to Part 57—Procedures for
the Provision of Early Intervention
Services for Infants and Toddlers With
Disabilities and Their Families

A. Requirements for an Early Intervention
Program (EIP)

1. All eligible infants and toddlers with
disabilities from birth through age 2 and their
families shall receive early intervention
services, as follows:

a. In school years 1991 through 1994, the
Department of Defense planned and
continues to develop a comprehensive,
coordinated, multidisciplinary program of
early intervention services for infants and
toddlers with disabilities among DoD entities
involved in providing such services.

b. In school year 1994 through 1995, the
Department of Defense implemented and
shall continue to implement the following
program components described in paragraph
A.l.a. of this Appendix:

(1) Multidisciplinary assessments.

(2) IFSPs.

(3) Service coordination.

c. In school year 1995 through 1996, the
Department of Defense shall implement the
program described in paragraph A.l.a. of this
Appendix. 1

2. Early intervention services shall be
provided in the natural environment.

3. Parents of infants and toddlers with
disabilities are to be full and meaningful
participants in the EIP.

B. Military Department Responsibilities

Each Military Department shall develop
and implement in its assigned geographic
area a system to provide for the following:

1. A comprehensive child find procedure
coordinated with the DoDDS child find
system and primary referral sources such as
the child development center and the
pediatric clinic.

2. Administration and supervision of EIPs
and services.

3. Identification of available resources and
coordination with those resource providers,

1The EIP shall be continuously implemented.
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including the DoD Components, who
routinely provide services to infants and
toddlers without disabilities and their
families.

4. Procedures to provide timely services for
infants and toddlers with disabilities and
their families.

5. Procedures to resolve inter-Component
disputes about the delivery of early
intervention services.

6. Procedures to collect and report data
reflecting the number of infants and toddlers
and their families served, the types of
services provided, and other information
required by the USD(P&R) implementation of
early intervention services.

7. Multidisciplinary, comprehensive, and
functional assessment of the unique strengths
and needs of infants or toddlers and the
identification of services to meet those needs.

8. Procedures for a family-directed
assessment to determine resources, priorities,
and concerns of a family and to identify
services necessary to enhance a family’s
capacity to meet the child’s needs.

9. An IFSP that details the early
intervention services and the coordination of
those services.

10. A public awareness program focusing
on early identification of infants and toddlers
with disabilities.

11. A central directory that includes a
description of the early intervention services
and other relevant resources available in each
military community overseas.

12. Information to parents about their EIP
procedural safeguards.

13. Establishment of ICCs at appropriate
levels. Memberships shall include parents
and the DoD Components who are involved
in the delivery of early intervention services.

14. Policies and procedures for the
establishment and maintenance of standards
to ensure that personnel necessary to carry
out the EIP are prepared and trained.

C. Eligibility

Infants and toddlers with disabilities from
birth through age 2 are eligible for early
intervention services because they meet one
of the following criteria:

1. The child is experiencing a
developmental delay as measured by
diagnostic instruments and procedures of 2
standard deviations below the mean in at
least one area, or by a 25 percent delay in at
least one area on assessment instruments that
yield scores in months, or a developmental
delay of 1.5 standard deviations below the
mean in two or more areas, or by a 20 percent
delay on assessment instruments that yield
scores in months in two or more of the
following areas of development: Cognitive,
physical, communication, social or
emotional, or adaptive.

2. The child has a diagnosed physical or
mental condition which has a high
probability of resulting in developmental
delay; e.g., chromosomal disorders or genetic
syndromes.

D. IFSP

1. Each military medical department shall
develop and implement procedures to ensure
that an IFSP is developed by a
multidisciplinary team including the parents

of each infant or toddler with a disability
who meets the eligibility criteria in section
C.1. of this appendix.

2. Meetings to develop and review the IFSP
must include the following participants:

a. The parent or parents of the child.

b. Other family members, as requested by
the parent, if possible.

¢. An advocate outside of the family, if the
parent requests that person’s participation.

d. The EIP services coordinator who has
worked with the family since the initial
referral of the child or who has been
designated as “responsible for the
implementation of the IFSP.”

e. The person(s) directly involved in
conducting the evaluations and assessments.

f. As appropriate, persons who shall
provide services to the child or family.

3. If a person listed in section D.2. of this
appendix is unable to attend a meeting,
arrangements must be made for the person’s
involvement through other means, including
the following:

a. Participating in a telephone conference
call.

b. Having a knowledgeable representative
attend the meeting.

c. Making pertinent records available at the
meeting.

4. The IFSP shall be written in a reasonable
time after assessment and shall contain the
following:

a. A statement of the child’s current
developmental levels including physical,
cognitive, communication, social or
emotional, and adaptive behaviors based on
acceptable objective criteria.

b. A statement of the family’s resources,
priorities, and concerns on enhancing the
child’s development.

c. A statement of the major outcomes
expected to be achieved for the child and the
family. Additionally, the statement shall
contain the criteria, procedures, and
timeliness used to determine the degree to
which progress toward achieving the
outcomes is being made and whether
modification or revision of the outcomes and
services are necessary.

d. A statement of the specific early
intervention services necessary to meet the
unique needs of the child and the family
including the frequency, intensity, and
method of delivering services.

e. A statement of the natural environments
in which early intervention services shall be
provided.

f. The projected dates for initiation of
services and the anticipated duration of those
services.

g. The name of the EIP service coordinator.

h. The steps to be taken supporting the
transition of the toddler with a disability to
preschool or other services.

5. The IFSP shall be evaluated at least once
a year and the family shall be provided an
opportunity to review the plan at 6-month
intervals (or more frequently, based on the
child and family needs).

6. The contents of the IFSP shall be
explained to the parents and an informed,
written consent from the parents shall be
obtained before providing early intervention
services described in that plan.

7. With the parent’s consent, early
intervention services may begin before the

completion of the evaluation and assessment
when it has been determined by a
multidisciplinary team that a service is
needed immediately by the child and/or the
child’s family. Although all assessments have
not been completed, an IFSP must be
developed before the start of services. The
remaining assessments must then be
completed in a timely manner.

8. If a parent does not provide consent for
participation in all early intervention
services, the services shall still be provided
for those interventions to which a parent
does give consent.

E. Procedural Safeguards in the EIP

1. Parents of infants and toddlers with
disabilities are afforded the following
procedural safeguards to ensure that their
children receive appropriate early
intervention services:

a. The timely administrative resolution of
parental complaints, including hearing
procedures in appendix F to this part.

b. The right to confidentiality of personally
identifiable information under DoD Directive
5400.11.2

c. The right to written notice and consent
to the release of relevant information outside
the Department of Defense.

d. The right to determine whether they,
their child, or other family members shall
accept or decline any early intervention
services without jeopardizing other early
intervention services.

e. The opportunity to examine records on
assessment, screening, eligibility
determinations, and the development and
implementation of the IFSP.

f. The right to prior written notice when
the EIP multidisciplinary team proposes, or
refuses, to initiate or change the
identification, evaluation, placement, or
provision of early intervention services to the
infant or toddler with a disability.

g. The right to prior written notice in their
native language, unless it clearly is not
possible to do so, which informs them of all
procedural safeguards.

h. During the pendency of any proceeding
or action involving a complaint, unless the
EIP and the parents otherwise agree, the
child shall continue to receive the
appropriate early intervention services
currently being provided, or, if applying for
initial services, shall receive the services not
in dispute.

2. Parents shall be advised of their rights
to due process, as defined in appendix F to
this part.

Appendix B to Part 57—Procedures for
Educational Programs and Services for
Children With Disabilities, Ages 3 to 21,
Inclusive

A. ldentification and Screening

It is the responsibility of school officials of
the DoDDS to locate, identify, and with the
consent of a child’s parent, evaluate all
children who are eligible to enroll in the

2 Copies may be obtained, at cost, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.
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DoDDS under DoD Directive 1342.131 who
may require special education and related
services.

1. Procedures for Identification and
Screening. The DoDDS officials shall conduct
the following activities to determine if a
child needs special education and related
services:

a. Screen educational records.

b. Screen students using system-wide or
other basic skill tests in the areas of reading,
math, and language arts.

c. Screen school health data such as reports
of hearing, vision, speech, or language tests
and reports from healthcare personnel about
the health status of a child.

d. Analyze school records to obtain
pertinent information about the basis for
suspensions, exclusions, withdrawals, and
disciplinary actions.

e. In cooperation with the Military
Departments, conduct on-going child-finding
activities and publish, periodically, any
information, guidelines, and direction on
child-find activities for eligible children with
disabilities, ages 3 to 21, inclusive.

f. Coordinate the transition of children
from early intervention to preschool with the
Military Services.

2. Referral of a Child for Special Education
or Related Services. The DoDDS officials,
MRS providers, or others who suspect that a
child has a possible disabling condition shall
refer that child to the CSC.

B. Assessment and Evaluation

Any eligible child who is referred to a CSC
shall receive a full and comprehensive
diagnostic evaluation of educational needs.
An evaluation shall be conducted before an
IEP is developed or placement is made in a
special education program.

1. Procedures for Assessment and
Evaluation. A CSC shall ensure that the
following elements are included in a
comprehensive assessment and evaluation of
a child:

a. Assessment of visual and auditory
acuity.

b. A plan to assess the type and extent of
the disability. A child shall be assessed in all
areas related to the suspected disability.
When necessary, the assessment plan shall
include the following:

(1) Assessment of the level of functioning
academically, intellectually, emotionally,
socially, and in the family.

(2) Observation in an educational
environment.

(3) Assessment of physical status including
perceptual and motor abilities.

(4) Assessment of the need for transition
services for students 14 years and older, the
acquisition of daily living skills, and
functional vocational assessment.

c. The involvement of parents, under this
part.

d. The use of all locally available
community, medical, and school resources to
accomplish the assessment. At least one
specialist with knowledge in the area of the
suspected disability shall be a member of the
multidisciplinary assessment team.

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.

e. The requirement that each assessor
prepare an individual assessment report that
describes the instruments and techniques
used, the results of the testing, and the
relationship of those findings to educational
functioning.

f. The inclusion of a description of the
problem area constituting the basis for an
MRS referral.

2. Standards for Assessment Selection and
Procedures. All DoD elements, including the
CSC and MRS providers, shall ensure that
assessment materials and evaluation
procedures comply, as follows:

a. Selected and administered so as not to
be racially or culturally discriminatory.

b. Administered in the native language or
mode of communication of the child unless
it clearly is not possible to do so.

c. Validated for the specific purpose for
which they are used or intended to be used.
d. Administered by trained personnel in
compliance with the instructions of the

testing instrument.

e. Administered such that no single
procedure is the sole criterion for
determining an appropriate educational
program for a child with a disability.

f. Selected to assess specific areas of
educational needs and strengths and not
merely to provide a single general
intelligence quotient.

g. Administered to a child with impaired
sensor, motor, or communication skills so
that the results reflect a child’s actual ability
or level of achievement, and simply not the
impaired skill itself.

3. Determination of Eligibility for Special
Education and Related Services. The CSC
shall be convened to determine the eligibility
of a child for special education and related
services. The CSC shall do the following:

a. Ensure that the full comprehensive
evaluation of a child is accomplished by a
multidisciplinary team. The team shall be
comprised of teachers or other specialists
with knowledge in the area of the suspected
disability.

b. Meet as soon as possible after a child has
been assessed to determine the eligibility of
the child for services.

c. Afford the child’s parents the
opportunity to participate in the CSC
eligibility meeting.

d. Issue a written eligibility report that
contains the following:

(1) A description of the nature of the
child’s disabling condition.

(2) A synthesis of the formal and informal
findings of the multidisciplinary assessment
team of the child’s academic progress.

(3) A summary of information from the
parents, the child, or other persons having
significant previous contact with the child.

(4) A determination of eligibility statement.

(5) A list of the educational areas affected
by a child’s disability and a description of a
child’s educational needs.

4. Reevaluation for Eligibility for Special
Education and Related Services. School
officials shall provide a comprehensive
reevaluation of a child with a disability every
3 years, or more frequently, if conditions
warrant. The scope and type of the
comprehensive reevaluation shall be
determined individually based on a child’s

performance, behavior, and needs during the
reevaluation.

C. Individualized Education Program (IEP)

The DoDDS officials shall ensure that the
CSC develops and implements an IEP for
each child with a disability who is enrolled
in the DoDDS or is placed in another
institution by the DoDDS.

1. The CSC Meeting for the Development
and Implementation of an IEP. The CSC shall
establish and convene a meeting to develop,
review, or revise the IEP of a child with a
disability. That meeting shall be scheduled as
soon as possible following a determination
by the school or area CSC that the child is
eligible for special education and related
services. The meeting participants shall,
minimally, include the following:

a. A principal or school representative
other than the child’s teacher who is
qualified to provide or supervise the
provision of special education.

b. The child’s teacher.

c. A special education teacher.

d. One or both of the child’s parents.

e. The child, if appropriate.

f. For a child with a disability who has
been evaluated for the first time, a
representative of the evaluation team who is
knowledgeable about the evaluation
procedures used and is familiar with the
results of the evaluation.

g. Other individuals invited at the
discretion of the parent or school.

2. Requirements for the Development of the
IEP. The CSC shall prepare the IEP with the
following:

a. A statement of the child’s present levels
of educational performance.

b. A statement of annual goals including
short-term instructional objectives.

c. Objective criteria for determining, at
least annually, whether the educational
objectives are being achieved.

d. A statement of the physical education
program provided in one of the following
settings:

(1) In the regular education program.

(2) In the regular education program with
adaptations, modifications, or the use of
assistive technology.

(3) Through specially designed instruction
based on the goals and objectives included in
the IEP.

e. A statement of the transition services
beginning at age 14 and annually, thereafter.
When appropriate, include a statement of the
inter-Agency responsibilities or linkages (or
both) before the student leaves the school
setting. If a specially designed instructional
program is required, include the goals and
objectives in the IEP.

f. A statement of special transportation
requirement.

g. A statement of the amount of time a
week that each special education and related
service shall be provided to the child.

h. The extent to which the child shall
participate in regular educational programs,
including the following:

(1) The projected date for the initiation and
the anticipated length of IEP activities and
services.

(2) Any statements requiring an adjusted
school day or an extended school year
program.
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i. A statement of the vocational education
program for secondary students. If a specially
designed instructional program is required,
the necessary goals and objectives in the IEP
shall be included.

3. Requirements for the Implementation of
the IEP. The DoDDS CSC shall:

a. Obtain parental agreement and signature
before implementation of the IEP.

b. Provide a copy of the child’s IEP to the
parents.

c. Ensure that the IEP is in effect before a
child receives special education and related
services.

d. Review and revise the IEP for each child
at least annually in a CSC meeting.

e. Accept a child’s current IEP when he or
she transfers to the DoDDS if the CSC of the
gaining school or the area CSC does the
following:

(1) Notifies and obtains consent of the
parents to use the current IEP and all
elements contained in it.

(2) Involves the local DoD Component
responsible for the delivery of the MRS of the
medical requirements in the IEP.

(3) Initiates a CSC meeting to revise the
current IEP.

(4) If necessary, initiates an evaluation of
the child.

f. Afford the child’s parents the
opportunity to participate in every CSC
meeting to determine their child’s initial or
continuing eligibility for special education
and related services, or to prepare or change
the child’s IEP or to determine or change the
child’s placement.

g. Ensure that at least one parent
understands the special education
procedures including the due process
procedures described in appendix F of this
part and the importance of the parent’s
participation in those processes. School
officials shall use devices or hire interpreters
or other intermediaries who might be
necessary to foster effective communications
between the school and the parent about the
child.

h. Provide special education and related
services, in accordance with the IEP. The
Department of Defense and its constituent
elements and personnel are not accountable
if a child does not achieve the growth
projected in the IEP.

i. Ensure that all provisions developed for
any child entitled to an education by the
DoDDS are fully implemented in schools or
in non-DoDDS schools or facilities including
those requiring special facilities, other
adaptations, or assistive devices.

D. Placement Procedures and Least
Restrictive Environment

1. A child shall not be placed by the
DoDDS in any special education program
unless the CSC has developed an IEP. If a
child with a disability is applying for initial
admission to a school, the child shall enter
on the same basis as a child without a
disability. A child with a disability and with
the consent of a parent and school officials
may receive an initial placement in a special
education program under procedures listed
in paragraph C.3.e. of this appendix.

2. A placement decision requires the
following:

a. A parent consent to the placement before
actual placement of the child, except as
otherwise provided in section F.2. of this
appendix.

b. Delivery of educational instruction and
related services in the least restrictive
environment. To the maximum extent, a
child with a disability should be placed with
children who are not disabled. Special
classes, separate schooling, or other removal
of a child with a disability from the regular
education environment shall occur only
when the type or severity of the disability is
such that education in regular classes with
the use of supplementary aids and services
cannot be achieved satisfactorily.

¢. The CSC to base placements on the IEP
and to review the IEP at least annually.

d. A child shall participate, to the
maximum extent, in school activities
including meals, assemblies, recess periods,
and field trips with children who are not
disabled.

e. Consideration of factors affecting the
child’s well-being including the effects of
separation from parents.

f. A child shall attend a DoDDS school that
is located as close as possible to the
residence of the parent who is sponsoring the
child’s attendance. Unless otherwise required
by the IEP, the school should be the same
school that the child would have attended
had he or she not been disabled.

E. Children With Disabilities Who Are Placed
in a Non-DOD School or Facility

Children with disabilities who are eligible
to receive a DoDDS education, but are placed
in a non-DoDDS school or facility by the
DoDDS, shall have all the rights of children
with disabilities who are enrolled in a
DoDDS school. A child with a disability may
be placed in a non-DoDDS school or facility
only if required by the IEP.

1. Requirements for a Non-DoDDS School or
Facility Placement

a. Placement in a non-DoDDS school or
facility shall be made under the host-nation
requirements.

b. Placement in a non-DoDDS school or
facility is subject to all treaties, Executive
agreements, and status of forces agreements
between the United States and the host
nations, and all DoD and DoDDS regulations.

c. If the DoDDS places a child with a
disability in a non-DoDDS school or facility
as a means of providing special education
and related services, the program of that
institution including nonmedical care and
room and board, as in the child’s IEP, must
be provided at no cost to the child or the
child’s parents. The DoDDS or the
responsible DoD Component shall pay the
costs in accordance with DoD 1010.13-R 2.

d. Local school officials shall initiate and
conduct a meeting to develop an IEP for the
child before placement. A representative of
the non-DoDDS school or facility should
attend the meeting. If the representative
cannot attend, the DoDDS officials shall
communicate in other ways to ensure
participation including individual or
conference telephone calls. The IEP must
meet the following standards:

2 See footnote 1 to section A. of this appendix.

(1) Be signed by an authorized DoDDS
official before it becomes valid.

(2) Include a determination that the DoDDS
does not currently have or cannot reasonably
create an educational program appropriate to
meet the needs of the child with a disability.

(3) Include a determination that the non-
DoDDS school or facility and its educational
program and related services conform to the
requirements of this part.

2. Cost of Tuition For Non-DoDDS School
or Facility. The Department of Defense is not
authorized to fund non-DoDDS placement
unless it is directed by the DoDDS Area
Superintendent in coordination with the
Director, DoDDS; or it is directed by an
impartial hearing officer or court of
competent jurisdiction. A valid IEP must
document the necessity of the placement in
a non-DoDDS school or facility.

F. Procedural Safeguards for Children and
Parents

Parents of children with disabilities are
afforded procedural safeguards to ensure that
their children receive a free public education
consistent with appendix F to this part.

1. Notice of Procedural Safeguards

a. Parents shall be provided a written
notice in a reasonable time before one of the
following:

(1) Receiving a proposal to initiate or
change the identification, evaluation, or
educational placement of the child or the
provision of free public education to the
child.

(2) Receiving refusal from the DoDDS to
initiate or change the identification,
evaluation, or educational placement of the
child or the provision of a free public
education.

b. The notice shall inform the parent of the
following:

(1) Parental procedural rights detailed in
appendix F to this part.

(2) A description of the action proposed or
refused by the DoDDS with a brief
explanation for the decision.

c. The notice shall be provided so as to
ensure the parent’s understanding. That may
be achieved by using simplified language,
delivering the notice in the parent’s native
language, or using an interpreter or other
person selected by the parents.

2. Parental Consent

a. The consent of a parent of a child with
a disability or suspected of having a
disability shall be obtained before any of the
following:

(1) Initiation of formal evaluation
procedures.

(2) Initial educational placement.

(3) Change in educational placement.

b. If the parent refuses consent to any
formal evaluation or initial placement in a
special education program, the DoDDs or the
parent may do the following:

(1) Request a conference between the
school and parents.

(2) Request mediation.

(3) Initiate an impartial due process
hearing under appendix F to this part, to
show cause as to why an evaluation or
placement in a special education program
should or should not occur without such
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consent. If the hearing officer sustains the
DoDDS position in the impartial due process
hearing, the DoDDS may evaluate or provide
special education and related services to the
child without the consent of a parent, subject
to the further exercise of due process rights.

3. Independent Evaluation

a. A parent is entitled to an independent
evaluation at the expense of the DoDDS if the
parent disagrees with the DoDDS evaluation
of the child and successfully challenges the
evaluation in an impartial due process
hearing. An independent evaluation
provided at the DoDDS expense must do the
following:

(1) Conform to the requirements of this
part.

(2) Be conducted, when possible, in the
area where the child resides.

(3) Meet DoD standards governing persons
qualified to conduct an educational
evaluation including an evaluation for MRS.

b. If the final decision rendered in an
impartial due process hearing sustains the
DoDDS evaluation, the parent has the right to
an independent evaluation, but not at the
DoDDS expense.

c. The DoDDS, the CSC, and a hearing
officer appointed under this part shall
consider any evaluation report presented by
a parent.

4. Access to Records. The parents of a child
with a disability shall be afforded an
opportunity to inspect and review
educational records about the identification,
evaluation, and educational placement of the
child, and the provision of a free public
education for the child.

5. Due Process Rights

a. The parent of a child with a disability
or the DoDDS has the opportunity to file a
written petition for an impartial due process
hearing at the DoDDS expense under
appendix F to this part. The dispute may
concern issues effecting a partial child’s
identification, evaluation, or placement, or
the provision of a free and appropriate public
education.

b. While an impartial due process hearing
or judicial proceeding is pending, unless the
DoDDS and a parent of the child agree
otherwise, the child shall remain in the
present educational setting, subject to the
disciplinary procedures prescribed in section
H. of this appendix.

6. Dispute Resolution—Other Complaints.
A parent, teacher, or other person covered by
this part may file a written complaint about
any aspect of this part that is not a proper
subject for adjudication by a due process
hearing officer, in accordance with DSR
2500.10.3

G. Confidentiality of Records

The DoDDS officials shall maintain all
student records, in accordance with DoD
Directive 5400.11.4

H. Disciplinary Procedures

All regular disciplinary rules and
procedures applicable to children receiving

3 Copies of the appropriate forms are available at
every school office.
4 See footnote 1 to section A. of this appendix.

educational instruction in the DoDDS shall
apply to children with disabilities who
violate school rules and regulations or
disrupt regular classroom activities, subject
to the following provisions:

1. Before suspending or expelling a child
with a disability, the CSC or, a child with a
disability in a non-DoDDS school, authorized
DoDDS officials, shall determine the
following:

a. Whether the behavioral conduct is the
result of the child’s disability.

b. If any change in the educational
placement is needed.

2. If it is determined that the child’s
conduct results in whole or part from the
disability, the child may not be subject to any
regular disciplinary rules and procedures and
the following procedures must be followed:

a. The child’s parents shall be notified of
the right to have an IEP meeting before any
change in the child’s educational placement.

b. The CSC or authorized DoDDS officials
shall ensure that a meeting is held to
determine the appropriate educational
placement for the child in consideration of
the child’s conduct.

c¢. The child may not be suspended for
more than 10 days during a school year.

3. A child with a disability may be
suspended on an emergency basis when it
reasonably appears that the child’s behavior
may endanger the health, welfare, or safety
of self or any other child, teacher, or school
personnel. The following conditions apply:

a. The child’s parents shall be notified
immediately of that suspension and of the
time, purpose, and location of the CSC
meeting and of their right to attend the
meeting.

b. That suspension remains in effect only
for the duration of the emergency.

4. If it is determined that the child requires
a change in educational placement, the CSC
or, in the case of a child with a disability in
a non-DoDDS school, authorized DoDDS
officials shall ensure that a meeting is held
to determine the appropriate educational
placement for the child in consideration of
the child’s conduct.

Appendix C to Part 57—The National
Advisory Panel (Nap) on the Education
of Dependents With Disabilities

A. Membership

The NAP shall meet as needed in publicly
announced, accessible meetings open to the
general public and shall comply with DoD
Directive 5105.41. The NAP members,
appointed by the Secretary of Defense, or
designee, shall include at least one
representative from each of the following
groups.

1. Persons with disabilities

2. The DoDDS special education teachers

3. The DoDDS regular education teachers.

4. Parents of children, ages 3 to 21,
inclusive, who are receiving special
education from the DoDDS.

5. The staff personnel of the DoDDS
Headquarters.

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.

6. Special education program managers
from the DoDDS field activities.

7. Representatives of the Military
Departments and overseas commands,
including providers of related services.

8. Providers of the DoD early intervention
services.

9. Other appropriate persons.

B. Activities

1. The NAP shall perform the following
activities:

a. Review information about improvements
in service provided to children with
disabilities, ages 3 to 21, inclusive in the
Department of Defense.

b. Receive and consider comments from
parents, students, professional groups, and
individuals with disabilities.

¢. When necessary establish committees for
short-term purposes comprised of
representatives from parent, student,
professional groups, and individuals with
disabilities.

d. Review the findings of fact and
decisions of each impartial due process
hearing conducted under appendix F of this
part.

e. Assist in developing and reporting such
information and evaluations as may assist the
Department of Defense.

f. Make recommendations based on
program and operational information for
changes in policy and procedures and in the
budget, organization, and general
management of the special education
program.

g. Comment publicly on rules or standards
about the education of children with
disabilities, ages 3 to 21, inclusive.

h. Perform such other tasks as may be
requested by the USD(P&R) or the Director,
DoDDS.

2. The NAP members shall serve under
appointments that shall be for a term not to
exceed 3 years.

C. Reporting Requirements

Submit an annual report of the NAP’s
activities and suggestions to the USD(P&R)
and the Director, DoDDS, by July 31 of each
year. That report is exempt from formal
review and licensing under section E. of DoD
Instruction 7750.7.2

Appendix D to Part 57—DoD
Coordinating Committee on Early
Intervention, Special Education, and
Medically Related Services

A. Committee Membership

The committee shall meet at least twice
yearly to facilitate collaboration in early
intervention, special education, and
Medically Related Services (MRS) in the
Department of Defense. The committee shall
consist of the following members:

1. A representative of the USD(P&R) or
designee, who shall serve as the Chair.

2. Representatives of the Secretaries of the
Military Departments.

3. Representatives of the Assistant
Secretary of Defense (Health Affairs)
(ASD(HA)).

2 See footnote 1 to section A. of this appendix.
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4. Representatives from the DoD school
systems (domestic and overseas).
5. Representatives from the GC, DoD.

B. Responsibilities

1. Advise and assist the USD(P&R) in the
performance of his or her responsibilities.

2. At the direction of the USD(P&R), advise
and assist the Military Departments, and the
DoD school systems (overseas and domestic)
in the coordination of services among
providers of early intervention, special
education, and MRS.

3. Ensure compliance in the provision of
early intervention services for infants and
toddlers and special education and related
services for children ages 3 to 21, inclusive.

4. Oversee the coordination of early
intervention, special education, and related
services.

5. Review the recommendations of the
NAP and the Early Intervention ICC to
identify common concerns, ensure
coordination of effort, and forward issues
requiring resolution to the USD(P&R).

6. Promote the coordination of services and
information sharing among the providers of
early intervention, special education, and
MRS.

7. Assist in the coordination of
assignments of sponsors who have children
with disabilities who are or who may be
eligible for special education and MRS in the
DoDDS or the EIP through the Military
Departments.

Appendix E to Part 57—DoD Inter-
Component Coordinating Council (ICC)
on Early Intervention

A. Council Membership

The USD(P&R) shall appoint members to
the ICC. The Council shall meet at least
yearly in publicly announced, open meetings
that are accessible to the general public and
shall comply with DoD Directive 5105.4.1
The Council shall be comprised of the
following:

1. Parents. At least 20 percent of the
members shall be parents with infants or
toddlers with disabilities or children ages 12
or younger with disabilities, with knowledge
of, or experience with, programs for infants
and toddlers with disabilities. At least one
such member shall be a parent of an infant
or toddler or a child age 6 or younger.

2. Representatives of the Surgeons General
of the Military Departments.

3. Representatives of the family support
programs of the Military Departments.

4. Representatives from the ASD(HA).

5. Representative(s) from the DoDDS.

6. A representative from the GC, DoD.

B. Responsibilities

1. Advise and assist the Military medical
Departments in the performance of their
responsibilities, particularly the
identification of appropriate resources and
Agencies for providing early intervention
services and the promoting of inter-
Component agreements.

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.

2. Advise and assist the DoDDS on the
transition of toddlers with disabilities to
preschool services.

3. Identify strategies to address areas of
conflict, overlap, duplication, or omission of
early intervention services.

4. Review policy memoranda on effective
inter-Department and inter-Component
collaboration.

5. Review reports of technical assistance
and monitoring activities and make
recommendations to improve the policies,
procedures, programs, and delivery of early
intervention services.

6. Make recommendations based on
program and operational information for
changes in the policy, procedures, budget,
organization, and general management of the
EIPs.

7. Provide advice and technical assistance
in the establishment, membership, and
operation of installation or command level
ICCs.

8. When necessary, establish committees
for short-term purposes comprised of parents
of children with disabilities, service
providers, and representatives of professional
groups.

9. Submit an annual report of its activities
and suggestions to the USD(P&R) by July 31
of each year. That report is exempt from
formal review and licensing under section E.
of DoD Instruction 7750.7.2

C. Procedures

1. The USD(P&R) shall nominate and select
all members to the ICC to include those listed
in section A.1. of this appendix.

2. Appointments shall be for a term not to
exceed 3 years except for DoD personnel who
are not representing the parent category of
membership.

3. The USD(P&R), or designee, shall call
and conduct the meeting of the Council.

Appendix F to Part 57—Mediation and
Hearing Procedures

A. Purpose

This appendix establishes requirements for
the resolution of conflicts through mediation
and impartial due process hearings. Parents
of infants, toddlers, and children who are
covered by this Instruction and, as the case
may be, the cognizant Military Department or
the DoDDS are afforded impartial mediation
and/or impartial due process hearings and
administrative appeals about the provision of
early intervention services, or the
identification, evaluation, educational
placement of, and the FAPE provided to,
such children by the Department of Defense,
in accordance with 20 U.S.C. 921 et seq. and
1400 et seq.

B. Mediation

1. Mediation may be initiated by either a
parent or the Military Department concerned,
or the DoDDS to resolve informally a
disagreement on the early intervention
services for an infant or toddler or the
identification, evaluation, educational
placement of, or the FAPE provided to, a
child age 3 to 21, inclusive. The cognizant
Military Department, rather than the DoDDS,

2 See footnote 1 to section A. of this appendix.

shall participate in mediation involving early
intervention services. Mediation shall consist
of, but not be limited to, an informal
discussion of the differences between the
parties in an effort to resolve those
differences. The parents and the school or
Military Department officials may attend
mediation sessions.

2. Mediation must be conducted,
attempted, or refused in writing by a parent
of the infant, toddler, or child whose early
intervention or special education services
(including related services) are at issue before
a request for, or initiation of, a formal due
process hearing authorized by this appendix.
Any request by the DoDDS or the Military
Department for a hearing under this
appendix shall state how that requirement
has been satisfied. No stigma may be attached
to the refusal of a parent to mediate or to an
unsuccessful attempt to mediate.

C. Hearing Administration

1. The Defense Office of Hearings and
Appeals (DOHA) shall have administrative
responsibility for the proceedings authorized
by sections D. through G. of this appendix.

2. This appendix shall be administered to
ensure that the findings, judgments, and
determinations made are prompt, fair, and
impartial.

3. Impartial hearing officers who shall be
DOHA Administrative Judges, shall be
appointed by the Director, DOHA, and shall
be attorneys in good standing of the bar of
any State, the District of Columbia, or a
territory or possession of the United States
who are independent of the DoDDS or the
Military Department concerned in
proceedings conducted under this appendix.
A parent shall have the right to be
represented in such proceedings, at no cost
to the Government, by counsel, and by
persons with special knowledge or training
with respect to the problems of individuals
with disabilities. The DOHA Department
counsel normally shall appear and represent
the DoDDS in proceedings conducted under
this appendix, when such proceedings
involve a child age 3 to 21, inclusive. When
an infant or toddler is involved, the Military
Department responsible under this
Instruction for delivering early intervention
services shall either provide its own counsel
or request counsel from DOHA.

D. Hearing Practice and Procedure
1. Hearing

a. Should mediation be refused or
otherwise fail to resolve the issues on the
provision of early intervention services to an
infant or toddler or the identification or
evaluation of such an individual, the parent
may request and shall receive a hearing
before a hearing officer to resolve the matter.
The parents of an infant or toddler and the
Military Department concerned shall be the
only parties to a hearing conducted under
this appendix.

b. Should mediation be refused or
otherwise fail to resolve the issues on the
provision of a FAPE to a child with a
disability, age 3 to 21, inclusive, or the
identification, evaluation, or educational
placement of such an individual, the parent
or the school principal, for the DoDDS, may
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request and shall receive a hearing before a
hearing officer to resolve the matter. The
parents of a child age 3 to 21, inclusive, and
the DoDDS shall be the only parties to a
hearing conducted under this appendix.

c. The party seeking the hearing shall
submit a written request, in the form of a
petition, setting forth the facts, issues, and
proposed relief, to the Director, DOHA. The
petitioner shall deliver a copy of the petition
to the opposing party (i.e., the parent or the
school principal, for the DoDDS, or the
military MTF commander, for the Military
Department), either in person or by first-class
mail, postage prepaid. Delivery is complete
on mailing. When the DoDDS or the Military
Department petitions for a hearing, it shall
inform the other parties of the deadline for
filing an answer under paragraph D.1.c. of
this appendix, and shall provide the other
parties with a copy of this part.

d. An opposing party shall submit an
answer to the petition to the Director, DOHA,
with a copy to the petitioner, within 15
calendar days of receipt of the petition. The
answer shall be as full and complete as
possible, addressing the issues, facts, and
proposed relief. The submission of the
answer is complete on mailing.

e. In 10 calendar days after receiving the
petition, the Director, DOHA, shall assign a
hearing officer, who then shall have
jurisdiction over the resulting proceedings.
The Director, DOHA, shall forward all
pleadings to the hearing officer.

f. The questions for adjudication shall be
based on the petition and the answer, if a
party may amend a pleading if the
amendment is filed with the hearing officer
and is received by the other parties at least
5 calendar days before the hearing.

g. The Director, DOHA, shall arrange for
the time and place of the hearing, and shall
provide administrative support. Such
arrangements shall be reasonably convenient
to the parties.

h. The purpose of a hearing is to establish
the relevant facts necessary for the hearing
officer to reach a fair and impartial
determination of the case. Oral and
documentary evidence that is relevant and
material may be received. The technical rules
of evidence shall be relaxed to permit the
development of a full evidentiary record,
with the “Federal Rules of Evidence” (Rules
1-1102) of 28 U.S.C., serving as a guide.

i. The hearing officer shall be the presiding
officer, with judicial powers to manage the
proceeding and conduct the hearing. Those
powers shall include the authority to order
an independent evaluation of the child at the
expense of the DoDDS or the Military
Department concerned and to call and
guestion witnesses.

j. Those normally authorized to attend a
hearing shall be the parents of the individual
with disabilities, the counsel and personal
representative of the parents, the counsel and
professional employees of the DoDDS or the
Military Department concerned, the hearing
officer, and a person qualified to transcribe
or record the proceedings. The hearing officer
may permit other persons to attend the
hearing, consistent with the privacy interests
of the parents and the individual with
disabilities, if the parents have the right to an

open hearing on waiving in writing their
privacy rights and those of the individual
with disabilities.

k. A verbatim transcription of the hearing
shall be made in written or electronic form
and shall become a permanent part of the
record. A copy of the written transcript or
electronic record of the hearing shall be made
available to a parent on request and without
cost. The hearing officer may allow
corrections to the written transcript or
electronic recording for conforming it to
actual testimony after adequate notice of
such changes is given to all parties.

I. The hearing officer’s decision of the case
shall be based on the record, which shall
include the petition, the answer, the written
transcript or the electronic recording of the
hearing, exhibits admitted into evidence,
pleadings or correspondence properly filed
and served on all parties, and such other
matters as the hearing officer may include in
the record, if such matter is made available
to all parties before the record is closed
under paragraph D.1.m. of this appendix.

m. The hearing officer shall make a full
and complete record of a case presented for
adjudication.

n. The hearing officer shall decide when
the record in a case is closed.

0. The hearing officer shall issue findings
of fact and render a decision in a case not
later than 50 calendar days after being
assigned to the case, unless a discovery
request under section D.2. of this appendix,
is pending.

2. Discovery

a. Full and complete discovery shall be
available to parties to the proceeding, with
the “Federal Rules of Civil Procedure,” Rules
26-37, codified at 28 U.S.C. serving as a
guide.

b. If voluntary discovery cannot be
accomplished, a party seeking discovery may
file a motion with the hearing officer to
accomplish discovery, provided such motion
is founded on the relevance and materiality
of the proposed discovery to the issues. An
order granting discovery shall be enforceable
as is an order compelling testimony or the
production of evidence.

c. A copy of the written or electronic
transcription of a deposition taken by the
DoDDS or the Military Department concerned
shall be made available free of charge to a
parent.

3. Witnesses; Production of Evidence

a. All witnesses testifying at the hearing
shall be advised that it is a criminal offense
knowingly and willfully to make a false
statement or representation to a Department
or Agency of the U.S. Government as to any
matter in the jurisdiction of that Department
or Agency. All witnesses shall be subject to
cross-examination by the parties.

b. A party calling a witness shall bear the
witness’ travel and incidental expenses
associated with testifying at the hearing. The
DoDDS or the Military Department concerned
shall pay such expenses when a witness is
called by the hearing officer.

c. The hearing officer may issue an order
compelling the attendance of witnesses or the
production of evidence on the hearing
officer’s own motion or, if good cause be
shown, on motion of a party.

d. When the hearing officer determines that
a person has failed to obey an order to testify
or to produce evidence, and such failure is
in knowing and willful disregard of the
order, the hearing officer shall so certify.

e. The party or the hearing officer seeking
to compel testimony or the production of
evidence may, on the certification provided
for in paragraph D.3.d. of this appendix, file
an appropriate action in a court of competent
jurisdiction to compel compliance with the
hearing officer’s order.

4. Hearing Officer’s Findings of Fact and
Decision

a. The hearing officer shall make written
findings of fact and shall issue a decision
setting forth the questions presented, the
resolution of those questions, and the
rationale for the resolution. The hearing
officer shall file the findings of fact and
decision with the Director, DOHA, with a
copy to the parties.

b. The Director, DOHA, shall forward to
the Director, DoDDS, or to the Military
Department concerned, and to the NAP or the
ICC, as appropriate, copies with all
personally identifiable information deleted,
of the hearing officer’s findings of fact and
decision or, in cases that are administratively
appealed, of the final decision of the DOHA
Appeal Board.

c. The hearing officer shall have the
authority to impose financial responsibility
for early intervention services, educational
placements, evaluations, and related services
under his or her findings of fact and decision.

d. The findings of fact and decision of the
hearing officer shall become final unless a
notice of appeal is filed under section F.1.
The DoDDS or the Military Department
concerned shall implement a decision as
soon as practicable after it becomes final.

E. Determination Without Hearing

1. At the request of a parent of an infant,
toddler, or child age 3 to 21, inclusive, when
early intervention or special educational
(including related) services are at issue, the
requirement for a hearing may be waived,
and the case may be submitted to the hearing
officer on written documents filed by the
parties. The hearing officer shall make
findings of fact and issue a decision in the
period fixed by paragraph D.1.0. of this
appendix.

2. The DoDDS or the Military Department
concerned may oppose a request to waive
that hearing. In that event, the hearing officer
shall rule on that request.

3. Documents submitted to the hearing
officer in a case determined without a
hearing shall comply with paragraph D.1.h.
of this appendix. A party submitting such
documents shall provide copies to all other
parties.

F. Appeal

1. A party may appeal the hearing officer’s
findings of fact and decision by filing a
written notice of appeal with the Director,
DOHA, within 5 calendar days of receipt of
the findings of fact and decision. The notice
of appeal must contain the appellant’s
certification that a copy of the notice of
appeal has been provided to all other parties.
Filing is complete on mailing.
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2. Within 10 calendar days of filing the
notice of appeal, the appellant shall submit
a written statement of issues and arguments
to the Director, DOHA, with a copy to the
other parties. The other parties shall submit
a reply or replies to the Director, DOHA,
within 15 calendar days of receiving the
statement, and shall deliver a copy of each
reply to the appellant. Submission is
complete on mailing.

3. The Director, DOHA, shall refer the
matter on appeal to the DOHA Appeal Board.
It shall determine the matter, including the
making of interlocutory rulings, within 60
calendar days of receiving timely submitted
replies under section F.2. of this appendix.
The DOHA Appeal Board may require oral
argument at a time and place reasonably
convenient to the parties.

4. The determination of the DOHA Appeal
Board shall be a final administrative decision
and shall be in written form. It shall address
the issues presented and set forth a rationale
for the decision reached. A determination
denying the appeal of a parent in whole or
in part shall state that the parent has the right
under 20 U.S.C. 921 et seq. and 1400 et seq.,
to bring a civil action on the matters in
dispute in a district court of the United States
without regard to the amount in controversy.

5. No provision of this Instruction or other
DoD guidance may be construed as
conferring a further right of administrative
review. A party must exhaust all
administrative remedies afforded by this
appendix before seeking judicial review of a
determination made under this appendix.

G. Publication and Indexing of Final
Decisions

The Director, DOHA, shall ensure that final
decisions in cases arising under this
appendix are published and indexed to
protect the privacy rights of the parents who
are parties in those cases and the children of
such parents, in accordance with DoD
Directive 5400.111.

Dated: January 9, 1997.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-888 Filed 1-16-97; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7
RIN 1024-AC30

Badlands National Park, Commercial
Vehicles

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: The National Park Service
(NPS) is implementing this final rule to

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.

exempt local commercial vehicle traffic
on the 5.8 miles of park roads between
the park’s Northeast and Interior
Entrances from the general prohibition
on the use of NPS roads by commercial
vehicles. The Superintendent will retain
sufficient discretion: To require permits
for local commercial vehicles traveling
within or through the park; establish
terms and conditions of such permits;
and annually establish and adjust fees
for such use based on current
administrative costs. The rule will
prohibit the transportation of hazardous
materials on all park roads, except in
limited circumstances. The rule will
also prohibit certain oversize/
overweight vehicles on all park roads,
except in limited circumstances.
EFFECTIVE DATE: This rule is effective on
February 18, 1997.

FOR FURTHER INFORMATION CONTACT:
Irvin L. Mortenson, Superintendent,
Badlands National Park, P.O. Box 6,
Interior, SD 57750. Telephone 605-433—
5361.

SUPPLEMENTARY INFORMATION:
Background

South Dakota Route 240, from Exit
131 on Interstate 90, passes through the
northeast corner of Badlands National
Park, traversing the Badlands “Wall’’ at
Cedar Pass and intersects with South
Dakota Route 377 which, in turn,
connects with South Dakota Route 44 at
the town of Interior. In 1929, Congress
passed legislation authorizing the
establishment of Badlands National
Monument, subject to the condition
“that the State of South Dakota first
construct 30 miles of highways through
the ‘proposed park’ area in a manner
satisfactory to the Secretary of Interior.”
After the State of South Dakota
completed the highway construction,
Badlands National Monument was
proclaimed on January 25, 1939. In
1941, the State relinquished ownership
to roads within the Monument’s
boundary.

A general park regulation, 36 CFR 5.6,
prohibits commercial traffic in National
Parks. Under the final regulation, local
commercial traffic would be allowed to
use the park road connecting the
Northeast entrance and the Interior
entrance. The transportation of certain
hazardous materials and oversize/
overweight vehicles on park roads will
be prohibited, except as permitted by
the Superintendent. The NPS may allow
transportation of certain hazardous
materials on park roads as necessary to
provide access to otherwise inaccessible
lands within or contiguous to the park,
or in emergency situations as
determined by the Superintendent.

The paving of South Dakota Highway
44 in 1986 considerably changed the
park’s recreational and commercial
vehicle patterns and number. In
December of 1989, in response to these
increases, Badlands National Park
mailed over 500 ‘‘scoping brochures’ to
various organizations, agencies and
individuals seeking public participation
in the development of alternatives for
the management of commercial traffic in
the park. A public scoping meeting was
held on January 24, 1990, in Interior,
South Dakota, attended by
approximately 115 people. Following
the public meeting, written comments
also were solicited. Public input was
received during review of the
environmental assessment prepared for
the regulation of commercial traffic.
This review occurred in April of 1990.
Public comments received during that
time and NPS review of the issues are
reflected in the proposed rule.

Existing Conditions

Local commercial vehicles and some
long haul trucks continue to travel
through the Badlands National Park’s
northeast corner on 5.8 miles of park
road between the Northeast and the
Interior Entrances. South Dakota Route
240 connects with the Badlands Loop
Road at the Northeast Entrance and
South Dakota Route 377 connects to the
park road at the Interior Entrance. South
Dakota Routes 240 and 377 are exterior
to park boundaries and are maintained
by the State of South Dakota only up to
the park boundaries. Inside the park,
road maintenance is the responsibility
of the NPS.

South Dakota Routes 240 and 377 are
two-lane, paved rural highways
designed for a 55-mph speed limit for
all vehicle types. The park roads are
two-lane, paved roads designed for 45
mph and 25 mph speed limits. Their
purpose, as defined by the Park Road
Standards for the National Park System,

* * * “(R)emains in sharp contrast to that
of the Federal and State highway systems.
Park roads are not intended to provide fast
and convenient transportation; they are
intended to enhance visitor experience while
providing safe and efficient accommodation
of park visitors and to serve essential
management access needs. They are not,
therefore intended nor designed as
continuations of the State and Federal-aid
network.”

Conclusion

Based on available data on road use
and relevant environmental analysis,
the impact of local commercial traffic on
park roads within Badlands National
Park is not sufficient to compel the NPS
to prohibit all local commercial traffic
on park roads between the Northeast
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and Interior Entrances. The NPS
recognizes the potential hazard posed
by the transportation of certain
hazardous materials and oversize/
overweight vehicles through the park
and will regulate or prohibit such use.
Those local commercial vehicles
carrying hazardous materials that
require placarding, or marine pollutants
that require marking according to U.S.
Department of Transportation
regulations, must first obtain a permit
when such transportation is necessary
for access to lands within or adjacent to
the park, where access is not otherwise
available, or in emergency situations as
determined by the Superintendent.
Exceptions include local bulk deliveries
of gasoline, diesel, LP gas and certain
oversize/overweight agricultural
vehicles as provided for by South
Dakota State Law. The NPS proposed
regulation will not regulate state
highways or traffic outside of Badlands
National Park.

The rule will allow only those
vehicles that originate from, or are
destined to, U.S. Postal Service ZIP
codes within a 45-mile radius of Cedar
Pass in Badlands National Park. These
Postal Service ZIP codes, which are in
close proximity to the park, were chosen
because nearly all the commercial traffic
accessing the park originates from these
areas. The use of geographic County
designations for commercial access to
the park would not be appropriate
because, with the Counties being so
large, thousands of additional
commercial vehicles could claim entry
to the park. The allowable ZIP code
service area includes the following
towns:

Allen 57714
Belvedere 57521
Cottonwood 57775
Creighton 57729
Interior 57750
Kadoka 57543
Kyle 57752

Long Valley 57547
Owanka 57767
Philip 57567
Scenic 57780

Wall 57790
Wanblee 57577
Wasta 57791

The NPS prepared an Environmental
Assessment (EA) addressing commercial
traffic on park roads. The assessment
was released for public review in 1990.
On March 19, 1990, the Regional
Director for the Rocky Mountain Region,
National Park Service, signed a Finding
of No Significant Impact (FONSI) for the
proposal, which would allow local
commercial traffic on park roads
between the park’s Northeast and

Interior Entrances, but continue the
prohibition of the transportation of
certain hazardous materials requiring
placarding and certain oversize/
overweight cargos through Badlands
National Park. Copies of this EA are
available from the Chief Ranger’s Office.

Summary of Public Comments

The proposed rule, which was
published in the Federal Register on
August 7, 1996 (61 FR 41058), afforded
the public an opportunity to comment
for a period of 60 days, from August 7
to October 7, 1995. No comments were
received by the office of the
Superintendent at Badlands National
Park.

Drafting Information

The principal authors of this
proposed rulemaking are Irvin L.
Mortenson, Superintendent, former
District Ranger Stan Robins, Badlands
National Park and Dennis Burnett,
Washington Office of Ranger Activities.

Paperwork Reduction Act

The collection of information
contained in the permit section of this
rule is for the purpose of determining
which commercial vehicles meet the
requirements allowing them to travel
through the park. This collection of
information is necessary to issue the
permit and has previously been
approved by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
and assigned clearance number 1024—
0124 in accordance with the Paperwork
Reduction Act of 1995.

Compliance With Other Laws

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866. The Department
of the Interior determined that this
document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
The economic effects of this rulemaking
are local in nature and negligible in
scope.

The Service has determined and
certifies pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this proposed rule will not
impose a cost of $100 million or more
in any given year on local, State, or
tribal governments or private entities.

An Environmental Assessment was
issued in 1990 under the provisions of
the National Environmental Policy Act
and a Finding of No Significant Impact
signed on June 19, 1990.

List of Subjects in 36 CFR Part 7

District of Columbia, National parks,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, 36
CFR Chapter I, is amended as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority citation for part 7
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Sec. 7.96 also issued under D.C. Code
8-137 (1981) and D.C. Code 40-721 (1981).

2. Section 7.23 is added to read as
follows:

§7.23 Badlands National Park.

(a) Commercial vehicles. (1)
Notwithstanding the prohibition of
commercial vehicles set forth in §5.6 of
this chapter, local commercial vehicles
may operate on the park road between
the Northeast entrance and the Interior
entrance in accordance with the
provisions of this section.

(2) The term *“‘Local Commercial
Vehicles”, as used in this section, will
include the definition of “‘commercial
vehicle” in §5.6(a), but specifically
includes only those vehicles that
originate from, or are destined to, the
following U.S. Postal Service ZIP code
areas:

Allen 57714
Belvedere 57521
Cottonwood 57775
Creighton 57729
Interior 57750
Kadoka 57543
Kyle 57752

Long Valley 57547
Owanka 57767
Philip 57567
Scenic 57780

Wall 57790
Wanblee 57577
Wasta 57791

(3) The Superintendent may require a
permit and establish terms and
conditions in accordance with § 1.6 of
this chapter for the operation of local
commercial vehicles on the park road
between the park’s Northeast and
Interior entrances. The Superintendent
may charge a fee for any permits issued
to commercial vehicles in accordance
with a fee schedule established
annually.

(4) The commercial transport on the
park road between the Northeast and
Interior entrances of any substance or
combination of substances, including
any hazardous substance, hazardous
material, or hazardous waste that
requires placarding, or any marine
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pollutant that requires marking, as
defined in 49 CFR Subtitle B, is
prohibited; except for local bulk
deliveries of gasoline, fuel oil and LP
gas; provided, however, that the
Superintendent may issue permits for
the transportation of such substance or
combination of substances, including
hazardous waste, in emergencies, and
may issue permits when such
transportation is necessary for access to
lands within or adjacent to the park area
to which access is otherwise not
available as provided in 36 CFR 5.6.

(5) The operator of a motor vehicle
transporting any hazardous substance,
hazardous material, hazardous waste, or
marine pollutant in accordance with a
permit issued under this section, is not
relieved in any manner from complying
with all applicable regulations in 49
CFR Subtitle B, or with any other State
or Federal laws and regulations
applicable to the transportation of any
hazardous substance, hazardous
material, hazardous waste, or marine
pollutant.

(6) The transportation or use of
oversize or overweight commercial
vehicles on the park road between the
Northeast and Interior entrances is
prohibited; provided, however that the
Superintendent may issue permits for
transportation or use of such vehicles
and may condition such permits on the
use of special routes within the park in
order to minimize impacts to park
facilities and resources and also may
issue permits when the transportation or
use of such vehicles is necessary for
access to lands within or adjacent to the
park area to which access is otherwise
not available as provided in 36 CFR 5.6.

(7) Operating without, or violating a
term or condition of, a permit issued in
accordance with this section is
prohibited. In addition, violating a term
or condition of a permit may result in
the suspension or revocation of the
permit.

(b) [Reserved]

Dated: December 5, 1996.
George T. Frampton, Jr.,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 97-1200 Filed 1-16-97; 8:45 am]
BILLING CODE 4310-70-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region 2 Docket No. NJ25-1a-159, FRL—
5662-3]

Approval and Promulgation of
Implementation Plans; Reasonably
Available Control Technology for
Oxides of Nitrogen for Specific
Sources in the State of New Jersey

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is announcing
approval of twenty-two (22) revisions to
the State Implementation Plan (SIP) for
ozone submitted by the State of New
Jersey. These revisions consist of
source-specific reasonably available
control technology (RACT)
determinations for controlling oxides of
nitrogen (NOx) from various sources in
New Jersey. The intended effect of this
action is to approve the source-specific
RACT determinations made by New
Jersey in accordance with provisions of
its regulation, New Jersey
Administrative Code (NJAC) 7:27-19.
This action is being taken in accordance
with Section 110 of the Clean Air Act
(the Act).

DATES: This rule is effective on March
18, 1997, unless adverse or critical
comments are received by February 18,
1997. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: All comments should be

addressed to: Ronald Borsellino, Chief,

Air Programs Branch, Environmental

Protection Agency, Region 2 Office, 290

Broadway, New York, New York 10007—

1866.

Copies of the State submittals are
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866

New Jersey Department of
Environmental Protection, Office of
Air Quality Management, Bureau of
Air Pollution Control, 401 East State
Street, CN027, Trenton, New Jersey
08625

Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Air Docket (6102), 401 M
Street, SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: Ted

Gardella, Air Programs Branch,

Environmental Protection Agency, 290

Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637—-4249.

SUPPLEMENTARY INFORMATION:
A. Background

The air quality planning requirements
for the reduction of NOx emissions
through RACT are set out in section
182(f) of the Act. Section 182(f)
requirements are described by EPA in a
notice, ““‘State Implementation Plans;
Nitrogen Oxides Supplement to the
General Preamble; Clean Air Act
Amendments of 1990 Implementation of
Title I; Proposed Rule,” published
November 25, 1992 (57 FR 55620). The
November 25, 1992 notice should be
referred to for detailed information on
the NOx requirements. Additional
guidance memoranda which have been
released subsequent to the NOx
Supplement should also be referred to.

The EPA has defined RACT as the
lowest emission limitation that a
particular source is capable of meeting
by the application of control technology
that is reasonably available considering
technological and economic feasibility
(44 FR 53762, September 17, 1979).

Section 182(f) of the Act requires
states within ozone nonattainment areas
classified moderate or above or areas
within the ozone transport region to
apply the same requirements to major
stationary sources of NOx (““‘major’ as
defined in section 302 and section 182
(c), (d), and (e)) as are applied to major
stationary sources of volatile organic
compounds (VOCs). For more
information on what constitutes a major
source, see section 2 of the NOx
Supplement to the General Preamble.

Section 182(b)(2) requires submittal of
RACT rules for major stationary sources
of VOC emissions (not covered by a pre-
enactment control technique guidelines
(CTG) document or a post-enactment
CTG document) by November 15, 1992.
There were no NOx CTGs issued before
enactment and EPA has not issued a
CTG document for any NOx sources
since enactment. States, in their RACT
rules, are expected to require final
installation of the actual NOx controls
by May 31, 1995 from those sources for
which installation by that date is
practicable.

States within the Northeast ozone
transport region established by section
184(a) should have revised their SIPs to
include the RACT measures by
November 15, 1992. Because major
sources in states in a transport region
are generally subject to at least the same
level of control as sources in moderate
ozone nonattainment areas, EPA
believes that the schedule for
implementing these RACT rules in the
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ozone transport region should be
consistent with the requirements of
section 182(b)(2) and were expected to
require final installation of the actual
NOx controls by May 31, 1995 on those
sources for which installation by that
date is practicable. Based on sections
182(f) and 184(b), New Jersey is
required to apply the NOx RACT
requirements Statewide.

New Jersey’s NOx RACT Regulation

On November 15, 1993, New Jersey
submitted to EPA as a revision to the
SIP, Subchapter 19, “Control and
Prohibition of Air Pollution From
Oxides of Nitrogen” of Chapter 27, Title
7 of the New Jersey Administrative
Code. Subchapter 19 contains the NOx
RACT requirements for New Jersey and
has an effective date of December 20,
1993. New Jersey held public hearings
on Subchapter 19 in March 1993 and
adopted it on November 15, 1993. New
Jersey submitted Subchapter 19 to EPA
as a revision to the SIP on November 15,
1993. EPA found it to be
administratively and technically
complete on December 29, 1993 and
proposed approval of Subchapter 19 on
October 2, 1995 (60 FR 51379). Final
EPA action on Subchapter 19 is
expected to be published in the Federal
Register soon.

C. Section 19.13—Facility Specific NOx
Emission Limits

Section 19.13 of New Jersey’s
regulation establishes a procedure for a
case-by-case determination of what
represents RACT for a particular facility,
item of equipment or source operation.
This procedure is applicable in two
situations: (1) If the major NOx facility
contains any source operation or item of
equipment of a category not listed in
section 19.2 and which has the potential
to emit more than 10 tons of NOx per
year, except for non-utility boilers, or (2)
if the owner or operator of a source
operation or item of equipment of a
category that is listed in section 19.2
seeks approval of an alternative
maximum allowable emission rate.

New Jersey’s procedure requires the
owners and/or operators of the affected
facility to submit either a NOx control
plan if they are not covered by specific
emission limitations or a request for an
alternative maximum allowable
emission rate if they are covered by
specific emission limitations. The
owners/operators must include a
technical and economic feasibility
analysis of the possible alternative
control measures. RACT determinations
for an alternative maximum allowable
emission rate must consider alternative
control strategies (e.g., emissions

averaging, seasonal fuel switching to
natural gas, and repowering) in addition
to considering control technologies (e.g.,
low NOx burners). In either case,
Subchapter 19 provides for New Jersey
to establish emission limits based upon
a RACT determination specific to the
facility. The resulting control plan or
alternate maximum allowable emission
rate must be submitted to EPA for
approval as a SIP revision.

D. Analysis of State Submittals

The twenty-two (22) source specific
SIP revisions were all adopted by New
Jersey at different times during 1994 and
1995 and were found by EPA to be
administratively and technically
complete. Prior to adoption, New Jersey
published their proposed RACT
determinations in local newspapers and
provided 30 days for public comment
and an opportunity to request a public
hearing. New Jersey reviewed and
responded to all comments made. New
Jersey determined that the proposed
NOx control plans and alternative
maximum allowable emission rates from
the owners conform with the provisions
of section 19.13. New Jersey has issued
to each owner a *‘conditions of
approval” document incorporating
approved permit conditions which are
fully enforceable by the State and which
contain conditions consistent with
Subchapter 19. These “conditions of
approval”” documents are identified in
the “Incorporation by reference’ section
at the end of this document.

EPA has determined that the NOx
emission limits identified in New
Jersey’s letters of approval (with
attached *‘conditions of approval”
document) to the owners represent
RACT for each source identified in this
document. The permit conditions
include emission limits, work practice
standards, testing, monitoring, and
recordkeeping/reporting requirements.
These permit conditions are consistent
with the NOx RACT requirements
specified in Subchapter 19 and conform
to EPA NOx RACT guidance. Therefore,
EPA is approving the twenty-two (22)
source-specific SIP revisions submitted
by New Jersey dated May 26, 1995,
November 8, 1995, January 10, 1996 and
October 10, 1996 as identified in this
document.

EPA’s evaluation of each RACT
submittal is detailed in a document
dated October 29, 1996, entitled
“Technical Support Document—NOx
RACT Source Specific SIP Revisions—
State of New Jersey.” A copy of that
document is available, upon request,
from the EPA Regional Office listed in
the ADDRESSES section of this document.

A summary of EPA’s findings of each
RACT submittal is provided in the
following sections and is organized into
two groups: I. “Facility-Specific NOx
Emission Limits” in which a major NOx
facility has a source operation or item of
equipment for which an emission limit
has not been established pursuant to the
presumptive limits identified in
Subchapter 19, and Il. ““Alternative NOx
Emission Limits’ in which an owner or
operator of a source operation or item of
equipment of a category that is listed in
section 19.2 seeks approval of a RACT
emission limit different from that which
is established in Subchapter 19. This
Notice takes action only on the
permitted emission rates and conditions
of approval related to emissions of NOx;
action is not being taken on any other
pollutants which may be permitted by
New Jersey with regard to these sources.

1. Facility-Specific NOx Emission Limits
1. Edgeboro Disposal, Inc.

Edgeboro Disposal, Inc. operates a
solid waste landfill in East Brunswick,
Middlesex County, which generates
landfill gas that is disposed of by five
flares. The facility’s RACT analysis
concluded, and New Jersey agreed, that
RACT is the current operation of the
existing flares. The facility-specific NOx
emission limit is 0.08 pounds NOx per
million BTUs (lbs/MM BTU).

2. E.l. duPont DeNemours and
Company, Inc.

E.l. duPont DeNemours and
Company, Inc., operates a carbon
regeneration furnace located in
Deepwater, Salem County. The facility’s
RACT analysis concluded, and New
Jersey agreed, that RACT is the use of
the previously installed low NOx
burners (LNB), based on DuPont’s 1994
updated Best Available Control
Technology (BACT) analysis. The
facility-specific NOx emission limit is
18.6 pounds per hour (Ibs/hr).

3. Hoeganaes Corporation

The Hoeganaes Corporation, located
in Riverton, Burlington County,
manufactures iron and steel powders. Its
operations include an electric arc
furnace (EAF) for melting steel and a
tunnel kiln for manufacturing sponge
iron. The facility’s RACT analysis
concluded, and New Jersey agreed, that
RACT is regular maintenance of the EAF
refractory which is already standard
practice at the facility. The facility-
specific NOx emission limit is 33.6 tons
per year (TPY).

NOx emissions from the tunnel kiln
are produced from 252 natural gas fired
burners and from the combustion of coal
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and coke in the process. The facility’s
RACT analysis concluded, and New
Jersey agreed, that RACT is burner
adjustments to the tunnel kiln, which is
already a normal procedure to maintain
proper combustion control. The facility-
specific NOx emission limit is 26.4 TPY.

4. Parsippany-Troy Hills Township
Sewer Authority

Parsippany-Troy Hills Township
Sewer Authority owns and operates two
multiple hearth type incinerators to
burn sewage sludge from its wastewater
treatment plant located in Parsippany,
Morris County. The facility’s RACT
analysis concluded, and New Jersey
agreed, that RACT is seasonal natural
gas combustion. The facility-specific
NOx emission limit is 21 Ibs/hr for each
incinerator. The State may establish a
lower facility NOx emission limit based
on compliance stack test results after the
fuel switch.

5. Sandoz Pharmaceuticals Corporation

Sandoz Pharmaceuticals Corporation
operates a small scale trash fired boiler
energy recovery system located in East
Hanover, Morris County. The facility’s
RACT analysis concluded, and New
Jersey agreed, that RACT is the
previously installed controlled air
combustion system. The facility-specific
NOx emission limit is 3.0 Ibs/hr.

6. Griffin Pipe Products Company

Griffin Pipe Products Company
produces pipe from scrap steel and
operates an iron melting cupola and an
annealing furnace in Florence,
Burlington County. NOx emissions from
the facility are a result of the
combustion of coke in the iron melting
cupola and natural gas in the annealing
furnace. For the cupola, the facility’s
RACT analysis concluded, and New
Jersey agreed, that RACT is the
continued use of low excess air and
oxygen enrichment technologies. The
facility-specific NOx emission limit is
0.20 Ibs/MM BTU. In addition, the
conditions of approval include limiting
the cupola operation to 2600 hours per
year. For the annealing furnace, the
facility’s RACT analysis concluded, and
New Jersey agreed, that RACT is annual
adjustment to the furnace combustion
process. The facility-specific NOx
emission limit is 0.15 Ibs/MM BTU.
Also, the conditions of approval include
limiting the annual fuel consumption of
the furnace to 200 million standard
cubic feet (MMSCF) of natural gas.

7. United States Pipe and Foundry
Company

United States Pipe and Foundry
Company operates two cupola iron

melting furnaces and two annealing
ovens in Burlington, Burlington County.
NOx emissions are the result of coke
combustion in the cupola and natural
gas in the annealing oven. For the
cupolas, the facility’s RACT analysis
concluded, and New Jersey agreed, that
RACT is the continued use of oxygen
enrichment and preheated blast air. The
facility-specific NOx emission limit is
0.20 Ibs/MM BTU. For the annealing
ovens, the facility’s RACT analysis
concluded, and New Jersey agreed, that
RACT is annual adjustment to the
combustion process. The facility-
specific NOx emission limit is 0.14 Ibs/
MM BTU.

8. Johnson Matthey Incorporated

Johnson Matthey Incorporated
operates a three-chamber natural gas
fired ignition recovery furnace system in
West Deptford, Gloucester County. The
facility’s RACT analysis concluded, and
New Jersey agreed, that RACT is the
installation of LNBs. The facility-
specific NOx emission limit is 7.1 Ibs/
hr.

9. E.l. duPont DeNemours and
Company, Inc.

E.l. duPont DeNemours and
Company, Inc. owns and operates a
hazardous waste incinerator in
Deepwater, Salem County. The facility’s
RACT analysis concluded, and New
Jersey agreed, that RACT is the
implementation of Selective Non
Catalytic Reduction (SNCR) including
ammonia injection, based on a 1994
BACT determination. The facility-
specific NOx emission limit is 10.6 Ibs/
hr (0.20 Ibs/MM BTU).

10. Rollins Environmental Services (NJ),
Inc.

Rollins Environmental Services (NJ),
Inc. owns and operates a commercial
hazardous waste incinerator in
Bridgeport, Gloucester County to
process organic wastes. The facility’s
RACT analysis concluded, and New
Jersey agreed, that RACT is the
modification of the existing burners.
The facility-specific NOx emission limit
is 75 Ibs/hr.

11. Minnesota Mining and
Manufacturing Co.

Minnesota Mining and Manufacturing
Co. (3M) operates one rotary kiln and
two dryers in Belle Mead, Somerset
County. The facility’s RACT analysis
concluded, and New Jersey agreed, that
RACT is the installation of LNBs. In
addition, the conditions of approval
include requirements that only natural
gas will be combusted as the primary
fuel and No. 2 fuel oil will be used only

during natural gas curtailment. The
facility-specific NOx emission limits
while combusting natural gas are 5.7
Ibs/hr and 1.6 Ibs/hr for the kiln and
each dryer, respectively.

12. American Ref-Fuel Company

The American Ref-Fuel Company
owns and operates the three mass
burning water wall incinerators at the
Essex County Resource Recovery
Facility in Newark, Essex County. The
facility’s RACT analysis concluded, and
New Jersey agreed, that RACT is the
installation of SNCR technology
utilizing ammonia injection, based on a
1993 BACT analysis. The facility-
specific NOx emission limit is 95 Ibs/hr/
unit, with a concentration limit of 174
parts per million (ppm), based on a 3-
hour average.

13. Union County Utilities Authority

The Union County Utilities Authority
owns and operates the three mass
burning water wall incinerators at the
Union County Resource Recovery
Facility in Rahway, Union County. The
facility’s RACT analysis concluded, and
New Jersey agreed, that RACT is the
installation of SNCR technology with
ammonia injection, based on a 1989
BACT analysis. The facility-specific
NOx emission limit is 80 Ibs/hr/unit,
with a concentration limit of 225 ppm
on a 3-hour basis.

14. General Motors Corporation

General Motors (GM), located in
Linden, Union County, owns and
operates a Topcoat autobody coating
system which has fifty natural gas
burners. The facility’s RACT analysis
concluded, and New Jersey agreed, that
RACT is the existing practice of limiting
the Topcoat system’s fuel use to 591.1
MMSCF of natural gas per year and
annual combustion adjustments to the
burners. The facility-specific NOx
emission limit is 41.4 TPY (0.14 Ibs/MM
BTU) and the Topcoat system
production is limited to operate 5094
hours per year.

I1. Alternative NOx Emission Limit

A summary of EPA’s analysis of each
source facility granted an alternative
NOx emission limit by New Jersey is as
follows.

15. Public Service Electric and Gas
Company (PSE&G)

PSE&G operates Hudson Unit Number
2 which is a coal-fired, dry bottom
utility boiler in Jersey City, Hudson
County. The facility’s RACT analysis
concluded, and New Jersey agreed, that
RACT is the use of LNB in combination
with Overfire Air (LNB/OFA). The
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alternative NOx emission limits are 0.85
Ibs/MM BTU for coal and 0.60 Ibs/MM
BTU for the combustion of natural gas
or number 6 fuel oil. These emission
limits may be further reduced by New
Jersey based upon results of
optimization tests with the LNB/OFA
installation.

16. General Motors Corporation

GM operates a tangentially oil-fired
boiler (Number 4) at its motor vehicle
parts plant in Trenton, Mercer County.
The facility’s RACT analysis concluded,
and New Jersey agreed, that RACT is
annual adjustments to the combustion
process. The alternative NOx emission
limit is 0.45 Ibs/MM BTU. The
conditions of approval include limiting
operation to no more than 1315 hours
per year and ceasing boiler operation
after May 31, 2005.

17. International Flavors and
Fragrances

International Flavors and Fragrances
owns and operates a backup gas-fired
boiler (Number 5) in Union Beach,
Monmouth County. The facility’s RACT
analysis concluded, and New Jersey
agreed, that RACT is biannual
combustion process adjustments and an
operation limit to 1440 hours annually.
The alternative NOx emission limit is
0.18 Ibs/MM BTU during natural gas
combustion and 0.255 Ibs/MM BTU
during No. 2 fuel oil combustion.
Number 6 fuel oil will no longer be used
for the boiler.

18. Algonquin Gas Transmission
Company

Algonquin Gas Transmission
Company operates two natural gas fired,
simple cycle combustion turbines in
Hanover Township, Morris County. The
facility’s RACT analysis concluded, and
New Jersey agreed, that RACT is annual
adjustments to the combustion process.
The alternative NOy emission limit for
each turbine shall be 0.345 Ibs/MM
BTU.

19. Hoffmann-La Roche Incorporated

Hoffmann-La Roche Incorporated,
located in Nutley, Essex County, owns
and operates a cogeneration facility with
three units consisting of combined cycle
combustion turbines and heat recovery
steam generators with supplemental
firing. The facility’s RACT analysis
concluded, and New Jersey agreed, that
RACT is annual adjustment to the
combustion process on the duct burners
installed on each of the three turbines.
The alternative NOy emission limit for
each turbine is 0.34 Ibs/MM BTU during
natural gas combustion. Each turbine is
also permitted to use kerosene as a

backup fuel for no more than 500 hours
in a calendar year.

20. Texas Eastern Transmission
Corporation

Texas Eastern Transmission
Corporation operates three 2050
horsepower internal combustion
engines at the Linden Compressor
Station in Union County and four 1100
horsepower engines at the Lambertville
Compressor Station in Hunterdon
County. The facility’s RACT analysis
concluded, and New Jersey agreed, that
RACT is the use of electronic ignition
controls on each of the Lambertville
engines and the use of electronic
ignition controls combined with
installation of equipment to
automatically control the air to fuel ratio
on the Linden engines. The alternative
NOx emission limit is 8.26 grams per
horsepower-hour (g/hp-hr) for each
Linden engine and 7.22 g/hp-hr for each
Lambertville engine. After optimization
of controls, the NOx emission limits will
be evaluated and lower alternative
emission limits may be established.

Final Action

EPA is approving the permitted
conditions described above as RACT for
the control of NOx emissions from the
sources identified in the twenty-two
source-specific SIP revisions.

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective March 18, 1997,
unless, by February 18, 1997 adverse or
critical comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective March 18, 1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental

factors and in relation to relevant
statutory and regulatory requirements.

Administrative Requirements
Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements but simply
approve requirements that the state is
already imposing. Moreover, this action
does not involve generally applicable
requirements, but specific requirements
for each facility which both the source
owner and the State have determined to
be economically and technologically
reasonable. This action only affects the
sources which have requested the SIP
revision and which are not small
entities. Therefore, EPA certifies that
this approval action does not have a
significant impact on small entities.

Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated annual costs to
state, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
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may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
federal mandate that may result in
estimated annual costs of $100 million
or more to either state, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under state or local law, and imposes no
new federal requirements. Accordingly,
no additional costs to state, local, or
tribal governments, or to the private
sector, result from this action.

Submission to Congress and the General
Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 18, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Dated: November 28, 1996.

William J. Muszynski,
Acting Regional Administrator.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart FF—New Jersey

2. Section 52.1570 is amended by
adding new paragraph (c)(59) to read as
follows:

§52.1570 Identification of plan.
* * * * *

(C) * * %
* * * * *

(59) Revisions to the State
Implementation Plan submitted by the
New Jersey Department of
Environmental Protection on May 26,
1995, November 8, 1995, January 10,
1996 and October 10, 1996.

(i) Incorporation by reference.

(A) Conditions of Approval
Documents (COAD):

The following facilities have been
issued conditions of approval
documents by New Jersey:

(1) Edgeboro Disposal’s landfill gas
flares, Middlesex County, NJ COAD
approval dated April 13, 1995, revised
October 19, 1995 (effective November 6,
1995).

(2) E.l. duPont DeNemours and Co.’s
carbon regeneration furnace, Salem
County, NJ COAD approval dated June
7, 1995.

(3) Hoeganaes Corp.’s electric arc
furnace and tunnel kiln, Burlington
County, NJ COAD approval dated
February 3, 1995.

(4) E.I. duPont DeNemours and Co.’s
hazardous waste incinerator, Salem
County, NJ COAD approval dated July 7,
1995.

(5) Rollins Environmental Services’
hazardous waste incinerator, Gloucester
County, NJ COAD approval dated May
25, 1995.

(6) American Ref-Fuel’s Municipal
Waste Incinerator, Essex County, NJ
NOx RACT approval dated February 6,
1995.

(7) Union County Utilities Authority’s
Municipal Waste Incinerator, Union
County; NJ NOx RACT approval dated
May 10, 1994 with an attached permit
to construct, operate, and a PSD permit
dated December 29, 1989.

(8) PSE&G’s Hudson Station Unit No.
2 utility boiler, Hudson County, NJ
COAD approval dated May 9, 1995.

(9) Algonquin Gas Transmission Co.’s
simple cycle combustion turbines,
Morris County, NJ COAD approval
dated March 31, 1995.

(10) Hoffmann-La Roche’s combined
cycle combustion turbines, Essex
County, NJ COAD approval dated May
8, 1995.

(11) International Flavors and
Fragrances’ non-utility boiler Number 5,
Monmouth County, NJ COAD approval
dated June 9, 1995.

(12) Parsippany-Troy Hills Township
Sewer Authority’s sewage sludge

incinerators, Morris County, NJ COAD
approval dated October 13, 1995.

(13) Johnson Matthey’s multi-chamber
metals recovery furnace, Gloucester
County, NJ COAD approval dated June
13, 1995.

(14) 3M Company’s rotary kiln and
dryers, Somerset County, NJ COAD
approval dated May 4, 1995.

(15) Sandoz Pharmaceuticals
Corporation’s trash fired boiler, Morris
County, NJ COAD approval dated March
23, 1995.

(16) General Motors Corporation’s
non-utility boiler (No.4), Mercer County,
NJ COAD approval dated June 22, 1995.

(17) General Motors Corporation’s
Topcoat system, Union County, NJ
COAD approval dated November 6,
1995.

(18) United States Pipe and Foundry
Company’s cupolas and annealing ovens
(No. 2 and No. 3), Burlington County, NJ
COAD approval dated October 16, 1995.

(19) Griffin Pipe Products Company’s
cupola and annealing furnace,
Burlington County, NJ COAD approval
dated December 14, 1995.

(20) Texas Eastern Transmission
Corporation’s internal combustion
engines, Hunterdon County, NJ COAD
approval dated May 9, 1995.

(21) Texas Eastern Transmission
Corporation’s internal combustion
engines, Union County, NJ COAD
approval dated May 9, 1995.

(i) Additional information—
Documentation and information to
support NOx RACT facility-specific
emission limits or alternative emission
limits in four letters addressed to
Regional Administrator Jeanne M. Fox
from New Jersey Commissioner Robert
C. Shinn, Jr. dated:

(A) May 26, 1995 for two SIP
revisions;

(B) November 8, 1995 for eight SIP
revisions;

(C) January 10, 1996 for ten SIP
revisions; and

(D) October 10, 1996 for two SIP
revisions.

[FR Doc. 97-1073 Filed 1-16-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[CO-001-0008(a); FRL-5660-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Colorado: Enhanced Vehicle
Inspection and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.
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SUMMARY: EPA is approving an
enhanced vehicle inspection and
maintenance (I/M) State Implementation
Plan (SIP) revision submitted by Roy
Romer, Governor of Colorado, on
September 29, 1995. This revision
fulfills the Governor’s commitment to
adopt final regulations to limit
dealership self-testing, allowing EPA to
convert Colorado’s prior conditional
approval to a full approval for the
enhanced I/M SIP revisions which
established and require the
implementation of an enhanced motor
vehicle inspection and maintenance (I/
M) program in the Denver and Boulder
urbanized area. This action is being
taken under Section 110 of the Clean
Air Act (CAA).

DATES: This action is effective on March
18, 1997 unless adverse or critical
comments are received by February 18,
1997. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: Comments may be mailed to
Richard R. Long, Director, Air Programs,
USEPA Region VIII (P2-A), 999 18th
Street—Suite 500, Denver, Colorado
80202-2466. Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the above address.
Interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day.
FOR FURTHER INFORMATION CONTACT:
Scott P. Lee, at (303) 312-6736 or via e-
mail at lee.scott@epamail.epa.gov.
While information may be requested via
e-mail, comments must be submitted in
writing to the EPA Region VIII address
above.

I. Background

On November 8, 1994, EPA published
a rulemaking (59 FR 55584)
conditionally approving an enhanced
vehicle I/M program for the Denver and
Boulder urbanized areas. The
conditional approval was based on the
State’s commitment to adopt final
regulations limiting dealership self-
testing as required by EPA’s I/M Rule
(40 CFR part 51, subpart S). EPA limits
self-testing to ensure all vehicles receive
a proper independent inspection on a
regular interval. The State was required
to adopt this regulation revision within
one year of final conditional approval.
On September 22, 1994, the State
adopted a replacement regulation,
Colorado Regulation No. 11 (5 CCR
1001-13) satisfying the State’s
commitment to limit dealership self-
testing, and on September 29, 1995,
forwarded it to EPA to be acted upon.

Il. EPA’S Analysis of Colorado’s
Submittal

As detailed in the Governor’s
September 29, 1995 letter, the State held
a properly noticed public hearing
regarding the revised enhanced I/M
regulation on September 22, 1994. EPA
found the Governor’s submittal to be
administratively complete on November
30, 1995.

The September 29, 1995, submittal
included: Colorado Air Quality Control
Commission (AQCC) Regulation
Number 11, Motor Vehicle Emissions
Inspection Program (5 CCR 1001-13),
adopted on September 22, 1994, and
effective on November 30, 1994. This
replacement Regulation No. 11 limits
dealer self-testing to non-consecutive
test-cycles as required by EPA’s I/M
Rule (40 CFR Part 51, Subpart S), and
fulfills the State’s commitment allowing
EPA to fully approve Colorado’s
program.

In addition to the dealer self-testing
provisions, the AQCC adopted minor
revisions to the inspection equipment
technical specifications. These revisions
are technical corrections not considered
to be substantive changes impacting the
approvability of the program.

I11. Action

EPA is fully approving the Colorado
enhanced motor vehicle I/M SIP
revision as submitted by Governor
Romer on September 29, 1995. EPA is
publishing this action without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, the EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective March
18, 1997 unless, by February 18, 1997,
adverse or critical comments are
received.

If the EPA receives such comments,
EPA will publish a subsequent
document withdrawing this final action
before its final effective date. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective March 18, 1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for

revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

V. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600, et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on small entities affected.
Moreover, due to the nature of the
Federal-state relationship under the Act,
preparation of a regulatory flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The Act
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. EPA, 427 U.S. 246,
256-66 (1976); 42 U.S.C. 7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
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205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 18, 1997.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: November 20, 1996.

Jack W. McGraw,

Acting Regional Administrator, Region VIII.
Part 52, Chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows: Authority:
42 U.S.C. 7401-7671q.

2. Section 52.320 is amended by
adding paragraph (73) to read as
follows:

SUBPART G—COLORADO

§52.320 Identification of plan.
* * * * *
(C) * * *

(77) On September 29, 1995, Roy
Romer, the Governor of Colorado,
submitted a SIP revision to the State
Implementation Plan for the Control of
Air Pollution. This revision provides a
replacement Regulation No. 11,
Inspection/Maintenance Program which
limits dealer self-testing. This material
is being incorporated by reference for
the enforcement of Colorado’s I/M
program.

(i) Incorporation by reference.

(A) Department of Health, Air Quality
Control Commission, Regulation No. 11
(Motor Vehicle Emissions Inspection
Program) as adopted by the Colorado
Air Quality Control Commission
(AQCC) on September 22, 1994,
effective November 30, 1994.

[FR Doc. 97-1075 Filed 1-16-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[FL—68—2-9640a; FRL-5662—1]

Approval and Promulgation of
Implementation Plans State: Approval
of Revisions to the State of Florida
State Implementation Plan (SIP)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Florida State Implementation Plan
(SIP) to allow the State air pollution
control agency to utilize exclusionary
rules via general permits for the purpose
of limiting potential to emit (PTE)
criteria pollutants for certain source
categories to less than the title V
permitting major source thresholds. EPA
is also approving under section 112(1) of
the Clean Air Act (CAA) the same
source-categories of the submitted
regulations for limiting PTE of

hazardous air pollutants (HAP) to less
than title V permitting major source
thresholds. These exclusionary rules
allow facilities to compute potential
emissions based on actual emissions or
raw material usage for the following
source categories: Asphalt concrete
plants, bulk gasoline plants, emergency
generators, surface coating operations,
heating units and general purpose
internal combustion engines, polyester
resin plastic products, cast polymer
operations; and mercury reclamation
and recovery operations. On April 15,
1996, the State of Florida through the
Department of Environmental Protection
(DEP) submitted a SIP revision fulfilling
the requirements necessary to utilize
exclusionary rules to limit PTE of air
pollutants in a federally enforceable
manner. On August 6, 1996, the State of
Florida submitted updates to the earlier
submittal which also fulfill the
requirements necessary to utilize
exclusionary rules to limit PTE in a
federally enforceable manner.

DATES: This final rule is effective March
18, 1997 unless adverse or critical
comments are received by February 18,
1997. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: Written comments on this
action should be addressed to Scott
Miller at the Environmental Protection
Agency, Region 4 Air Planning Branch,
100 Alabama Street, SW, Atlanta,
Georgia 30303. Copies of documents
relative to this action are available for
public inspection during normal
business hours at the following
locations. The interested persons
wanting to examine these documents
should make an appointment with the
appropriate office at least 24 hours
before the visiting day. Reference file
FL-68-2-9640. The Region 4 office may
have additional background documents
not available at the other locations.

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW,
Washington, DC 20460.

Environmental Protection Agency,
Region 4 Air Planning Branch, 100
Alabama Street, SW, Atlanta, Georgia
30303. Scott Miller, 404/562-9120.

Florida Department of Environmental
Protection, Division of Air Resources
Management, 2600 Blair Stone Road,
MS 5500, Tallahassee, Florida 32399—
2400.

FOR FURTHER INFORMATION CONTACT:
Scott Miller at 404/562-9120.
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SUPPLEMENTARY INFORMATION:
I. Background and Purpose

On April 15, 1996, the State of Florida
through the DEP submitted a SIP
revision designed to allow the agency to
utilize exclusionary rules for the
purpose of limiting PTE for asphalt
concrete plants, bulk gasoline plants,
emergency generators, surface coating
operations, heating units and general
purpose internal combustion engines,
polyester resin plastic products, cast
polymer operations, and mercury
reclamation and recovery operations.
On August 6, 1996, the State of Florida
submitted updates to the earlier
submittal which also fulfill the
requirements necessary to utilize
exclusionary rules to limit PTE in a
federally enforceable manner.
Exclusionary rules are designed to
create federally enforceable limits on a
facility’s PTE in a manner that does not
require a facility-specific evaluation of
emissions and limiting conditions. As
such, exclusionary rules are appropriate
for the purpose of limiting PTE when a
facility has one type of emission source.
EPA is approving all source-category
rules found at Florida Administrative
Code (F.A.C.) at 62-210.300(3)(c) and
62-210.300(4), submitted for purposes
of limiting PTE for criteria pollutants
into the SIP. The DEP is implementing
these exclusionary rules found at 62—
210.300(3)(c) through general permitting
regulations found at 62—210.300(4). EPA
is also approving under section 112(l) of
the CAA, the regulations found in the
F.A.C. 62—210.300(3)(c) and 62—
210.300(4) for purposes of limiting PTE
of HAP. For a description of this and
other ways to limit PTE for a facility see
the EPA guidance document entitled
“Options for Limiting the Potential to
Emit (PTE) of a Stationary Source Under
Section 112 and Title V of the Clean Air
Act (Act)” dated January 25, 1995, from
John Seitz to the EPA Regional Air
Division Directors.

These rules which set out specific
conditions for a facility to limit its PTE
were designed to meet criteria listed in
the EPA guidance memorandum
entitled “Guidance for State Rules for
Optional Federally Enforceable
Emissions Limits Based on Volatile
Organic Compound Use” dated October
15, 1993, from D. Kent Barry to the EPA
Regional Air Division Directors, an EPA
guidance document entitled
“Approaches to Creating Federally-
Enforceable Emissions Limits’ dated
November 3, 1993, and the January 25,
1995, guidance memorandum
referenced above. These guidance
documents set out specific guidelines
for exclusionary rule development

regarding applicability, compliance
determination and certification,
monitoring, reporting, record keeping,
public involvement, practical
enforceability, and the requirement that
a facility cannot rely on emission limits
or caps contained in a exclusionary rule
to justify violation of any rate-based
emission limits or other applicable
requirements.

These regulations apply to facilities
which agree to limit their annual
emissions to less than major source
thresholds for criteria and/or HAP
emissions. A rule which sets out the
operating parameters must also provide
that a facility owner or operator
specifically apply for coverage under
the exclusionary rule. F.A.C.
Regulations 62—-210.300(3)(c) and 62—
210.300(4) provide that the exclusionary
rules are for certain source categories to
define and limit their potential
emissions to less than major source
levels for title V purposes. The source
categories covered by the exclusionary
rules are asphalt concrete plants, bulk
gasoline plants, emergency generators,
surface coating operations, heating units
and general purpose internal
combustion engines, polyester resin
plastic products, cast polymer
operations, and mercury reclamation
and recovery operations. F.A.C.
Regulation 62—210.300(3)(c) provides
that even though a facility is exempted
from obtaining a title VV permit by
complying with these exclusionary
rules, it is still required to obtain a
general permit. As such, these
regulations meet the guidelines
specified in the October 15, 1993, and
the January 25, 1995, guidance
documents that require an exclusionary
rule to clearly identify the category of
sources that qualify for the rule’s
coverage.

The October 15, 1993, and the January
25, 1995, guidance documents suggest
that facilities be required to show
compliance with the exclusionary rule
on a yearly basis by requiring monthly
record keeping of the relevant variable
causing emissions and showing
compliance using the monthly record of
the relevant variable affecting
emissions. The January 25, 1995,
guidance document stipulates that
where monitoring cannot be used to
determine emissions directly, limits on
appropriate operating parameters must
be established for the units or source,
and monitoring must verify compliance
with those limits. In the case of the
Florida exclusionary rule regulations, a
facility is required to keep records of the
use of or processing of a product or
substance that produces the emissions.
For instance, F.A.C. Regulation 62—

210.300(3)(c)1.g requires concrete
asphalt facilities to keep monthly and
twelve-month rolling total records of
asphaltic concrete produced, gallons of
fuel oil consumed and the hours of
operation. The asphalt concrete facility
must then show compliance with the
500,000 ton per any consecutive twelve-
month period, fuel-oil consumption
records that show that no more than 1.2
million gallons are combusted in any
consecutive twelve-month period, and
that fuel-oil sulfur content is less than
or equal to 1 percent sulfur as
determined by ASTM methods ASTM
D4057-88, D129-91, D2622-94, or
D4294-90. Finally, a concrete asphalt
facility must keep records of its
operating hours to show that operating
hours do not exceed 4000 hours in any
consecutive twelve-month period. EPA
believes that the exclusionary rules
submitted by the DEP meet the
guidelines outlined in the October 15,
1993, and January 25, 1995, guidance
documents for purposes of detailing
specific compliance monitoring to show
compliance with the relevant
exclusionary rule limit.

The October 15, 1993, guidance
document recommends that all
submittals that result from exclusionary
rules be certified for truth, accuracy,
and completeness. Each facility which
chooses to be covered by an
exclusionary rule submitted by the DEP
must make submissions which are
certified by the appropriate official as
defined under the Air General Permit
Notification Form. For instance, F.A.C.
Regulation 62—210.300(3)(c)1.j requires
concrete asphalt facilities to submit a
notification to DEP that certifies that the
facility is operating in compliance with
the exclusionary rule to which it is
subject. In addition, the facility must
also certify that it will continue to
operate in compliance with the
exclusionary rule to which it is subject.
EPA believes that the DEP exclusionary
rules meet the requirements of the
October 15, 1993, guidance document
for purposes of certifying compliance
with the exclusionary rule to which a
facility is subject.

The October 15, 1993, guidance
document recommends that reporting
requirements should vary based on how
close the facility emissions are to the
relevant major source threshold. For
facilities with emissions that are close to
the major source threshold, the
guidance recommends that a state or
local air pollution control agency
require more frequent reporting of the
variable affecting emissions (e.g.,
gasoline throughput). In lieu of
requiring facilities to report emissions to
DEP, DEP requires the facility to
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maintain records for a period of five
years from their origination. These
records are required to be readily
available for submission or inspection
on-site. In addition, the DEP has
committed to inspect ten percent of
facilities subject to an exclusionary rule
every year. While the rules submitted by
the DEP do not match recommended
guidelines found in the October 15,
1993, guidance document for reporting
requirements, the EPA believes that the
DEP inspections of subject facilities,
along with the above mentioned record
keeping requirements, are sufficient to
ensure compliance by subject facilities.

The October 15, 1993, and the January
25, 1995, guidance documents specify
that record keeping is required by a
facility to show that the facility is
eligible for the exclusionary rule and
that the facility is in compliance with
the relevant exclusionary rule. The
October 15, 1993, guidance document
requires that record keeping shall be
maintained on site and available to the
permitting authority upon demand. The
October 15, 1993, guidance document
also requires that a facility be required
to retain records for a period sufficient
to support enforcement efforts. The DEP
regulations require that copies of all
records required to be kept for
exclusionary rule purposes be kept on
site and be available to each agency on
demand. The exclusionary rules
submitted by DEP require that records
be kept for a period of five years from
the date the records are originated. EPA
believes that a five year time period is
an adequate time period for a facility
subject to an exclusionary rule to
maintain records in order to support
enforcement efforts.

The November 3, 1993, and the
January 25, 1995, guidance documents
set out requirements for public
involvement in the development and
application of exclusionary rules. The
November 3, 1993, guidance document
states that if exclusionary rules are
sufficiently reliable and replicable, EPA
and the public need not be involved
with their application to individual
sources, as long as the protocols
themselves have been subject to notice
and opportunity to comment and have
been approved by EPA into the SIP. The
January 25, 1995, guidance document
provides that source-category standards
approved into the SIP or under section
112(1) of the CAA, if enforceable as a
practical matter, can be used as
federally enforceable limits on PTE.
Once a specific source qualifies under
the applicability requirements of the
source-category rule, additional public
participation is not required to make the
limits federally enforceable as a matter

of legal sufficiency since the rule itself
underwent public participation and
EPA review. The DEP general permit
exclusionary rules underwent public
participation at the State level when
these rules were made State-effective by
the DEP. EPA has had an opportunity to
review these regulations and is
publishing this document to take
comment on these regulations at the
national level. Later in this Federal
Register document, practical
enforceability of DEP’s exclusionary
rules will be addressed. EPA believes
that, with this Federal Register
document and other public process
received at the State and local level, the
DEP exclusionary rules satisfy
requirements for public participation
outlined in the November 3, 1993, and
the January 25, 1995, guidance
documents.

The January 25, 1995, guidance
document sets out requirements for
exclusionary rule conditions to be
practically enforceable. These
requirements stem from past precedence
in what the EPA has required for a
permit to be considered enforceable as
a practical matter. See 54 FR 27274
(June 28, 1989) and a June 13, 1989,
EPA policy memorandum entitled
“Limiting Potential to Emit in New
Source Permitting.” The criteria include
clear statements as to the applicability,
specificity as to the standard that must
be met, explicit statements of the
compliance time frames (e.g., hourly,
daily, monthly, or 12-month averages,
etc.), that the time frame and method of
compliance employed must be sufficient
to protect the standard involved, record
keeping requirements must be specified,
and equivalency provisions must meet
specific requirements. In general,
practical enforceability means that the
provision must specify; (1) A
technically accurate limitation and the
portions of the source subject to the
limitation; (2) the time period for the
limitation; and (3) the method to
determine compliance including
appropriate monitoring, record keeping,
and reporting. All of these elements
have been discussed prior to this
paragraph in this Federal Register with
the exception of (2) above. The DEP
regulations require facilities subject to
the exclusionary rule to keep records on
a monthly basis and to determine
compliance with a yearly limiton a
calendar monthly rolling average basis.
This method for determining
compliance with the exclusionary rule
limitation was addressed specifically as
one practically enforceable way to show
compliance with a permit limit in the
June 13, 1989, guidance document

entitled “Limiting Potential to Emit in
New Source Permitting.” As such, EPA
believes the DEP general permit
exclusionary rule regulations meet the
requirements necessary for exclusionary
rules to be enforceable as a practical
matter.

Finally, the October 15, 1993,
guidance document stipulates that a
facility cannot rely on emission limits or
caps contained in a exclusionary rule to
justify violation of any rate-based
emission limits or other applicable
requirements. This requirement is
reflected by the fact that exclusionary
rules are carried out through general
permits. These general permits contain
other requirements to which a facility is
subject. Since the general permit will
include all requirements to which a
facility is subject, it follows that the
exclusionary rules contained in the
general permit cannot be used to
override other requirements found in
the permit. Therefore, EPA believes that
the DEP exclusionary rules meet the
requirements listed in the October 15,
1993, guidance document regarding the
use of an exclusionary rule cap to justify
violation of any rate-based emission
limit or other applicable requirements.

Eligibility for federally enforceable
exclusionary rule certifications extends
not only to certifications made after the
effective date of this rule, but also to
certifications issued under the State rule
prior to the effective date of this
rulemaking. If the State agency followed
its own regulation, it received
exclusionary rule certifications that
established a limiting condition on a
facility’s PTE. EPA will consider all
such exclusionary rule certifications
which were submitted in a manner
consistent with the State agency
regulations as federally enforceable
upon the effective date of this action.

I1. Final Action

In this action, the EPA is approving
the State of Florida exclusionary rules
and general permit regulations found at
FAC Regulation 62—210.300(3)(c) and
62-210.300(4) into the Florida SIP. The
EPA is approving Florida regulations
FAC Regulation 62—210.300(3)(c) and
62-210.300(4) for purposes of limiting
PTE of HAP under section 112(l) of the
CAA. The EPA is publishing this
document without prior proposal
because the EPA views this as a
noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective March
18, 1997 unless, by February 18, 1997,
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adverse or critical comments are
received. If the EPA receives such
comments, this action will be
withdrawn before the effective date by
publishing a subsequent document that
will withdraw the final action. All
public comments received will be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective March 18, 1997.

EPA has reviewed this request for
revision of the federally-approved SIP
for conformance with the provisions of
the 1990 Amendments enacted on
November 15, 1990. EPA has
determined that this action conforms
with those requirements.

Nothing in this action shall be
construed as permitting or allowing or
establishing a precedent for any future
request for a revision to any state
implementation plan. Each request for
revision to the SIP shall be considered
separately in light of specific technical,
economic, and environmental factors
and in relation to relevant statutory and
regulatory requirements.

I11. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995, memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget has exempted this action
from review under Executive Order
12866.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600, EPA must prepare a
regulatory flexibility analysis assessing
the impact of any proposed or final rule
on small entities. 5 U.S.C. 603 and 604.
Alternatively, EPA may certify that the
rule will not have a significant impact
on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, Part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,

because the Federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
Section 7410(a)(2).

C. Unfunded Mandates Reform Act of
1995

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(““Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the final
action promulgated today does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule’” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 18, 1997.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen oxides, Ozone,
Particulate matter, Sulfur oxides.

Dated: August 29, 1996.

R. F. McGhee,
Acting, Regional Administrator.

Part 52 of chapter I, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42.U.S.C. 7401-7671q.
Subpart K—Florida

2. Section 52.520, paragraph (c) is
amended by adding paragraph (97) to
read as follows:

§52.520 Identification of plan.
* * * * *

(97) General permit rules and
exclusionary rules for the State of
Florida Department of Environmental
Protection submitted by the Florida
Department of Environmental Protection
as part of the Florida SIP.

(i) Incorporation by reference.

(A) Florida Administrative Code
Regulation 62—210.300(3)(c) and 62—
210.300(4) of the Florida SIP as adopted
by the Secretary of the Florida
Department of Environmental Protection
on July 26, 1996 and which became
effective on August 15, 1996.

(ii) Other material. None.

[FR Doc. 96-1077 Filed 1-16-97; 8:45 am]
BILLING CODE 6560-50-P
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40 CFR Part 52

[IN64-1a; FRL-5662-7]

Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On November 21, 1995, the
State of Indiana submitted to EPA a rule
for control of Non-Methane Organic
Compounds (NMOC) emissions from
municipal solid waste (MSW) landfills
in Clark, Floyd, Lake, and Porter
Counties, as a requested revision to the
ozone State Implementation Plan (SIP).
This rule is part of the State’s 15 percent
(%) Rate of Progress (ROP) plan to
control Volatile Organic Compound
(VOC) emissions in Clark and Floyd
Counties, and is included in the VOC
contingency plan for Lake and Porter
Counties. Emissions of VOC react with
nitrogen oxides in sunlight to form
ground-level ozone, commonly known
as smog. Exposure to high ozone
concentrations causes respiratory
irritation, especially to children,
seniors, and people with asthma and
other respiratory problems. Indiana
expects that the control measures
specified in this MSW landfills SIP will
reduce VOC emissions by 1,132 pounds
per day (Ibs/day) in Lake and Porter
Counties and 345 Ibs/day in Clark and
Floyd Counties. In this action, EPA is
approving Indiana’s rule as a direct final
action; the rationale for this approval is
set forth below. Elsewhere in this
Federal Register, EPA is proposing
approval and soliciting comment on this
direct final action; if adverse comments
are received, EPA will withdraw the
direct final and address the comments
received in a new final rule. Unless this
direct final is withdrawn, no further
rulemaking will occur on this requested
SIP revision.

DATES: The ““direct final” is effective on
March 18, 1997, unless EPA receives
adverse or critical comments by
February 18, 1997. If the effective date
is delayed, timely notification will be
published in the Federal Register.

ADDRESSES: Copies of the revision
request are available for inspection at
the following address: Environmental
Protection Agency, Region 5, Air and
Radiation Division, Air Programs
Branch, 77 West Jackson Boulevard,
Chicago, Illinois 60604. (It is
recommended that you telephone
Francisco J. Acevedo at (312) 886—6082
before visiting the Region 5 Office.)

Written comments should be sent to:
J. Elmer Bortzer, Chief, Regulation

Development Section, Air Programs
Branch (AR-18J), Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

FOR FURTHER INFORMATION CONTACT:
Francisco J. Acevedo at (312) 886—-6061.

SUPPLEMENTARY INFORMATION:

I. Submittal Background

Section 182(b)(1) of the Clean Air Act
(the Act) requires all moderate and
above 0zone nonattainment areas to
achieve a 15% reduction of 1990
emissions of VOC by November 15,
1996. In Indiana, Lake and Porter
Counties are classified as ‘‘severe”
nonattainment for ozone, while Clark
and Floyd Counties are classified as
“moderate’” nonattainment. As such,
these counties are subject to the 15%
ROP requirement.

The Act specifies under section
182(b)(1)(C) that the 15% emission
reduction claimed under the ROP plan
must be achieved through the
implementation of control measures
through revisions to the SIP, the
promulgation of federal rules, or the
issuance of permits under Title V of the
Act, by November 15, 1996. Control
measures implemented before
November 15, 1990, are precluded from
counting toward the 15% reduction.

In addition, section 172(c)(9) requires
moderate areas to adopt contingency
measures by November 15, 1993. The
General Preamble for the
Implementation of Title | of the Clean
Air Act Amendments of 1990 (April 28,
1992, 57 FR at 18070), states that the
contingency measures generally must
provide reductions of 3% from the 1990
base-year inventory. While all
contingency measures must be fully
adopted rules or measures, the State can
use these measures in two different
ways. First, the State can use its
discretion to implement a measure it
wants before 1996. Alternatively, the
State may decide not to implement a
measure until the area has failed to
either meet the 15% ROP requirement
or attain the national ambient air quality
standards. In that situation, the
reductions must be achieved in the year
following that in which the failure has
been identified by the State.

On November 21, 1995, and February
14, 1996, Indiana submitted 326 IAC 8—
8 as its MSW landfill rules for the
control of NMOC, which include VOCs
and hazardous air pollutants, as a
requested revision to the ozone SIP.
This rule establishes emission standards
and guidelines which require certain
MSW landfills to control emissions from
landfills by installing a landfill gas
collection and control system that either

incinerates or recovers the gas. This rule
is intended to be part of the 15% ROP
plan for Clark and Floyd Counties, as
well as included in the contingency
plan for Lake and Porter Counties.
(Rulemaking on the overall Clark and
Floyd Counties 15% ROP plan and Lake
and Porter Counties contingency plan
SIP revisions will be taken in a
subsequent Federal Register action).

OnJuly 12, 1995, the Indiana Air
Pollution Control Board (IAPCB)
adopted the MSW landfill rule. Public
hearings on the rule were held on
October 5, 1994 and July 12, 1995, in
Indianapolis, Indiana. The rule was
filed with the Secretary of State on
December 19, 1995, and became
effective on January 18, 1996; it was
published in the Indiana State Register
on February 1, 1996. The IDEM formally
submitted the MSW landfill rule to EPA
on November 21, 1995, as a revision to
the Indiana SIP for ozone; supplemental
documentation to this revision was
submitted on February 14, 1996. EPA
made a finding of completeness of the
SIP submittals in a letter dated February
23, 1996.

The November 21, 1995, and February
14, 1996, submittals include the
following rules:

326 Indiana Air Code (IAC) 8-8
Municipal Solid Waste Landfills
(1) Applicability
(2) Definitions
(3) Requirements; incorporation by
reference of federal standards
(4) Compliance deadlines
The rule establishes NMOC control
requirements for new and existing
municipal solid waste landfills in Clark,
Floyd, Lake, and Porter Counties.
Indiana generally based its rules upon
EPA’s proposed MSW Landfill
Standards of Performance for New
Stationary Sources (NSPS) and
Guidelines for Control of Existing
Sources (EG), published in the Federal
Register on May 30, 1991 (56 FR 24468).

I1. Evaluation of Submittal

As previously discussed, Indiana
intends that this MSW Landfill SIP
revision submittal will be one of the
control measures under 15% ROP plan
for Clark and Floyd Counties, and
included in the contingency plan for
Lake and Porter Counties. A review of
what emission reduction this SIP
achieves for purposes of the Indiana
15% ROP plan will be addressed when
EPA takes rulemaking action on the
Clark and Floyd Counties 15% ROP
plan and Lake and Porter Counties
contingency plan SIPs. (EPA will take
rulemaking on these plans in a
subsequent rulemaking action).
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To determine the approvability of the
Indiana MSW landfills SIP, the rule was
reviewed for its consistency with the
Act, including EPA’s proposed and final
MSW landfill rules published in the
Federal Register on March 12, 1996 (61
FR 9905). A summary of the rule and
discussion of EPA’s analysis follows.
For the complete requirements of this
SIP revision, interested parties should
see the 326 IAC 8-8 rule.

a. Applicability

The rule’s applicability criteria in
section 1 provide that new and existing
MSW landfills located in the subject
counties are subject to the requirements
of this rule if such operations emit
greater than fifty-five (55) tons per day
of non-methane organic compound, or if
such landfills have a minimum design
capacity of one hundred eleven
thousand (111,000) tons (one hundred
thousand (100,000) megagrams (Mg)) of
solid waste.

For purposes of this rule, “Existing
municipal solid waste (MSW) landfill”’
is defined in section 2(c) to mean an
existing MSW landfill that has accepted
waste since November 8, 1987, or that
has capacity available for future use and
for which construction commenced
prior to the effective date of the State
rule (January 18, 1996). It may be active,
which means it either is currently
accepting waste, or it is having
additional capacity to accept waste. Or,
an existing landfill may be closed,
which means it is no longer accepting
waste or it does not have available
capacity for future waste deposition.
“New MSW landfill”’ is defined in
section 2(d) to mean a landfill for which
construction, modification, or
reconstruction commences on or after
the effective date of the State rule.

The applicability criteria in section 1
clearly indicate the industry and
activities subject to the rule. The rule’s
applicability criteria therefore, are
approvable.

b. Definitions

The rule’s definitions are found in
section 2 of the State rule. Section 2(a)
states that, for purpose of the State
landfill rule, the definitions listed in
EPA’s proposed rule (56 FR 24468, May
30, 1991) shall apply. The only
exemptions to the above is the
definition of “*Administrator’” and ““U.S.
Environmental Protection Agency”.
Section 2(b)(1) defines “Administrator”
as the commissioner of IDEM, and ““U.S.
EPA" as the IDEM for the purpose of
this rule. The only other definitions
listed in this section are “Existing
municipal solid waste (MSW) landfill”’
and “New MSW landfill”’. Both

definitions are discussed above in the
applicability section. The definition
section accurately describes the MSW
Landfill industry and therefore, is
approvable.

c. Compliance Dates

Section 4 of the Indiana MSW landfill
rule requires that landfills meeting the
requirements of this rule shall comply
with section 3 of the rule by no later
than May 1, 1996.

d. Compliance Procedures, Record
Keeping, and Reporting

In Section 3(a) of the Indiana rule, the
State air pollution control board has
incorporated by reference the following
provisions from EPA’s May 30, 1991,
proposed New Source Performance
Standard (NSPS) and Emission
Guideline (EG) for MSW landfills: (1)
Standards for air emissions from MSW
landfills; (2) Test methods and
procedures; (3) Compliance provisions;
(4) Monitoring operations; (5) Reporting
requirements; (6) Record-keeping
requirements; and (7) Design
specifications for active vertical
collection systems. (In addition to the
above provisions, Indiana needs to
submit additional rulemaking by
December 12, 1996, to address
subsequent requirements contained in
EPA’s final MSW Landfill rule
published March 12, 1996, in the
Federal Register, regarding statewide
control of emissions from certain MSW
landfill sources.)

Section 3(b) of the State rule explains
that all changes to MSW landfills made
under this rule constitute minor
modifications under IDEM’s solid waste
permitting program and must be made
in accordance with the minor permit
modification requirements under 329
IAC 2-8-11 and the applicable fees as
specified in IC 13-7-16.1-2(g).
Compliance with the requirements of
this rule is also subject to the provisions
of 326 IAC 2-1, Air Permitting Rules.

I11. Final Action

Based upon the analysis above, the
EPA finds that Indiana’s rule covering
MSW landfill operations, 326 IAC 8-8,
as submitted on November 21, 1995,
and February 14, 1996, is consistent
with Federal requirements. EPA,
therefore, is approving this SIP revision
submittal for the Counties of Lake,
Porter, Clark, and Floyd. (In addition to
the rule approved by this action,
Indiana will need to submit additional
rules, by December 12, 1996, to address
subsequent requirements contained in
EPA’s final MSW Landfill rule
published March 12, 1996, in the
Federal Register, regarding control of

emissions from such sources in other
counties statewide.)

The EPA is publishing this action
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective on March 18,
1997 unless, by February 18, 1997,
adverse or critical comments are
received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent rulemaking that will
withdraw the final action. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective on March 18, 1997.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

IV. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995, memorandum from Mary D.
Nichols, Assistant Administrator for Air
and Radiation. The Office of
Management and Budget (OMB) has
exempted this regulatory action from
Executive Order 12866 review.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
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with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. EPA., 427
U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
undertake various actions in association
with any proposed or final rule that
includes a Federal mandate that may
result in estimated costs to state, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. This Federal action approves
pre-existing requirements under state or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a major rule as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 18, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of

such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: November 25, 1996.
Valdas V. Adamkus,
Regional Administrator.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
2. Section 52.770 is amended by

adding paragraph (c)(110) to read as
follows:

8§52.770 Identification of Plan.
* * * * *
(C)* * *

(110) On November 21, 1995, and
February 14, 1996, Indiana submitted
Municipal Solid Waste (MSW) Landfill
rules for Clark, Floyd, Lake, and Porter
Counties as a revision to the State
Implementation Plan. This rule requires
MSW landfills that emit greater than
fifty-five tons per day of non-methane
organic compound, or that have a
minimum design capacity of one
hundred eleven thousand tons (one
hundred thousand megagrams) of solid
waste, to install a landfill gas collection
and control system that either
incinerates the gas or recovers the gas
for energy use.

(i) Incorporation by reference. 326
Indiana Administrative Code 8-8
Municipal Solid Waste Landfills,
Section 1 Applicability, Section 2
Definitions, Section 3 Requirements;
incorporation by reference of federal
standards, Section 4 Compliance
deadlines. Adopted by the Indiana Air
Pollution Control Board July 12, 1995.
Filed with the Secretary of State
December 19, 1995. Published at
Indiana Register, Volume 19, Number 5,
February 1, 1996. Effective January 18,
1996.

[FR Doc. 97-1080 Filed 1-16-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52

[IN63-1a; FRL-5663—1]
Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On November 21, 1995, and
February 14, 1996, the State of Indiana
submitted rules for the control of
volatile organic liquid (VOL) storage
operations in Clark, Floyd, Lake, and
Porter Counties as a requested State
Implementation Plan (SIP) revision.
This rule is part of the State’s 15 percent
(%) Rate of Progress (ROP) plan to
control Volatile Organic Compounds
(VOC) emissions in Clark and Floyd
Counties, and is included in the VOC
contingency plan for Lake and Porter
Counties. In addition, this rule is
intended to satisfy Clean Air Act (Act)
requirements to adopt VOC Reasonably
Available Control Technology (RACT)
rules for non-Control Techniques
Guidelines (CTG) sources in Clark,
Floyd, Lake, and Porter Counties.
Emissions of VOC react with nitrogen
oxides in sunlight to form ground-level
ozone, commonly known as smog.
Exposure to high ozone concentrations
causes respiratory irritation, especially
to children, seniors, and people with
asthma and other respiratory problems.
Indiana expects that the control
measures specified in this VOL storage
SIP will reduce VOC emissions by 2,620
pounds per day (Ibs/day) in Lake and
Porter Counties and 142 Ibs/day in Clark
and Floyd Counties. In this action, EPA
is approving Indiana’s rule as a direct
final action; the rationale for this
approval is set forth below. Elsewhere
in this Federal Register, EPA is
proposing approval and soliciting
comment on this direct final action; if
adverse comments are received, EPA
will withdraw the direct final and
address the comments received in a new
final rule. Unless this direct final is
withdrawn, no further rulemaking will
occur on this requested SIP revision.
DATES: This final rule is effective March
18, 1997 unless adverse comments are
received by February 18, 1997. If the
effective date is delayed, timely notice
will be published in the Federal
Register.

ADDRESSES: Written comments can be

mailed to:

J. Elmer Bortzer, Chief, Regulation
Development Section, Air Programs
Branch (AR-18J), Air and Radiation
Division, U.S. Environmental



2594

Federal Register / Vol. 62, No. 12 / Friday, January 17, 1997 / Rules and Regulations

Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois, 60604.

Copies of the SIP revision request are
available for inspection at the
following address: (It is recommended
that you telephone Mark J. Palermo at
(312) 886-6082, before visiting the
Region 5 office.)

U.S. Environmental Protection Agency,
Region 5, Air and Radiation Division,
77 West Jackson Boulevard, Chicago,
Ilinois, 60604.

FOR FURTHER INFORMATION CONTACT:

Mark J. Palermo, Air Programs Branch

(AR-18)) (312) 886-6082.

SUPPLEMENTARY INFORMATION:
I. Background

Section 182(b)(1) of the Act requires
all moderate and above ozone
nonattainment areas to achieve a 15%
reduction of 1990 emissions of VOC by
November 15, 1996. In Indiana, Lake
and Porter Counties are classified as
‘““severe’”’ nonattainment for ozone,
while Clark and Floyd Counties are
classified as ““‘moderate”” nonattainment.
As such, these counties are subject to
the 15% ROP requirement.

The Act specifies under section
182(b)(1)(C) that the 15% emission
reduction claimed under the ROP plan
must be achieved through the
implementation of control measures
through revisions to the SIP, the
promulgation of federal rules, or the
issuance of permits under Title V of the
Act, by November 15, 1996. Control
measures implemented before
November 15, 1990, are precluded from
counting toward the 15% reduction.

In addition, section 172(c)(9) requires
moderate and above areas to adopt
contingency measures by November 15,
1993. The General Preamble for the
Implementation of Title | of the Clean
Air Act Amendments of 1990 (April 28,
1992, 57 FR at 18070), states that the
contingency measures generally must
provide reductions of 3% from the 1990
base-year inventory. While all
contingency measures must be fully
adopted rules or measures, the State can
use these measures in two different
ways. First, the State can use its
discretion to implement a measure it
wants before 1996. Alternatively, the
State may decide not to implement a
measure until the area has failed to
either meet the 15% ROP requirement
or attain the national ambient air quality
standards. In that situation, the
reductions must be achieved in the year
following that in which the failure has
been identified by the State.

Besides ROP and contingency plan
requirements, section 182(b)(2) of the
Act requires States to adopt RACT rules

for all areas designated nonattainment
for ozone and classified as moderate or
above.l There are three parts to the
section 182(b)(2) RACT requirement: (1)
RACT for sources covered by an existing
CTG—i.e., a CTG issued prior to the
enactment of the amended Act of 1990;
(2) RACT for sources covered by a post-
enactment CTG; and (3) all major
sources not covered by a CTG.2

Section 183 of the amended Act
requires EPA to issue post-enactment
CTGs for thirteen source categories.
CTGs were published by this date for
four source categories—Synthetic
Organic Chemical Manufacturing
Industry (SOCMI) Reactors, SOCMI
Distillation, Wood Furniture Coating,
and Shipbuilding and Ship Repair
Coating; however, the CTGs for the
remaining source categories have not
been completed. To address State
requirements regarding post-enactment
CTG source categories for which a CTG
has not yet been published, the EPA
created a CTG document as Appendix E
to the General Preamble. In Appendix E,
EPA interpreted the Act to allow a State
to submit a non-CTG rule by November
15, 1992, or to defer submittal of a
RACT rule for sources that the State
anticipated would be covered by a post-
enactment CTG, based on the list of
CTGs EPA expected to issue to meet the
requirement in section 183 of the Act.
One of the expected CTGs included on
this list was to cover VOL storage tanks.
Appendix E states that if EPA fails to
issue CTGs for any of the post-
enactment CTG source categories by
November 15, 1993, the responsibility
shifts to the State to submit a non-CTG
RACT rule for those source categories.

In October 1993, EPA issued a draft
CTG for VOL storage tanks. However,
EPA decided not to finalize the CTG
and, instead, issued in January 1994, a
document entitled ““Alternative Control
Techniques (ACT) Document: Volatile
Organic Liquid Storage in Floating and
Fixed Roof Tanks’, to assist states in
developing rules for controlling
emissions from VOL storage. In
addition, EPA has adopted a New
Source Performance Standard (NSPS)
for VOL storage operations in 40 CFR
60, subpart Kb, which contains the same

1A definition of RACT is cited in a General
Preamble-Supplement on CTGs, published at 44 FR
at 53761 (September 17, 1979). RACT is defined as
the lowest emission limitation that a particular
source is capable of meeting by the application of
control technology that is reasonably available,
considering technological and economic feasibility.

2The EPA publishes CTGs in order to assist the
States in determining RACT. The CTGs provide
information on available air pollution control
techniques and provide recommendations on what
the EPA considers the “presumptive norm’ for
RACT.

level of control identified in the draft
CTG and ACT. Both the draft CTG and
the ACT contain a draft model rule for
use by the States in developing the SIP
revisions.

To comply with 15% ROP plan,
contingency measure, and non-CTG
RACT requirements, Indiana has
submitted, as a requested revision to the
SIP, Rule 326 IAC 8-9 for the control of
VOL storage operations in Lake, Porter,
Clark, and Floyd Counties. The rule is
included as a control measure in the
15% ROP plan for Clark and Floyd
Counties and is included as a
contingency measure for Lake and
Porter Counties’ contingency plan.
(Rulemaking on the overall Clark and
Floyd Counties 15% ROP plan and Lake
and Porter Counties contingency plan
SIP revisions will be taken in a
subsequent Federal Register action).

On May 3, 1995, the Indiana Air
Pollution Control Board adopted the
VOL storage rule. Public hearings on the
rule were held on March 1, 1995, and
May 3, 1995, in Indianapolis, Indiana.
The rule was signed by the Secretary of
State on December 19, 1995, and
became effective on January 18, 1996; it
was published in the Indiana State
Register on February 1, 1996. IDEM
formally submitted the VOL storage rule
to EPA on November 21, 1995, as a
revision to the Indiana SIP for ozone;
supplemental documentation to this
revision was submitted on February 14,
1996. EPA made a finding of
completeness of this submittal in a letter
dated February 23, 1996.

The November 21, 1995, and February
14, 1996, submittals include the
following rules:

326 IAC 8-9 Volatile Organic Liquid

Storage Vessels

(1) Applicability

(2) Exemptions

(3) Definitions

(4) Standards

(5) Testing and procedures

(6) Record keeping and reporting
requirements

I1. Evaluation of Rule

As previously discussed, Indiana
intends that this VOL storage SIP
revision submittal will be one of the
control measures under 15% ROP plan
for Clark and Floyd Counties, and
included in the contingency plan for
Lake and Porter Counties. A review of
what emission reduction this SIP
achieves for purposes of the Indiana
15% ROP plan will be addressed when
EPA takes rulemaking action on the
Clark and Floyd Counties 15% ROP
plan and Lake and Porter Counties
contingency plan SIPs. (EPA will take
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rulemaking on these plans in a
subsequent rulemaking action).

To determine the approvability of the
Indiana VOL storage SIP submission,
the rule was reviewed for consistency
with section 110 and part D of the Act,
and with EPA RACT guidance. Because
there is no published CTG for VOL
storage tanks at this time, EPA is using
the draft model rule contained in the
draft CTG and the ACT (draft model
rule) to determine whether the Indiana
rule constitutes RACT. Once the CTG is
published, however, State VOL storage
rules must achieve the CTG’s stringency
of control. A summary of the rule and
discussion of EPA’s analysis follows.
For the complete requirements of this
SIP revision, interested parties should
see the 326 IAC 8-9 rule.

326 IAC 8-9-1 Applicability

This section establishes which VOL
storage operations are subject to the
rule. Beginning October 1, 1995,
stationary vessels used to store VOL that
are located in Clark, Floyd, Lake, and
Porter Counties are subject to all of the
requirements of the rule, except those
vessels with a capacity of less than
39,000 gallons, a maximum true vapor
pressure of less than 0.75 pounds per
square inch absolute (psia), or otherwise
exempted under section 2. VOL storage
vessels with a capacity less than 39,000
gallons, or a maximum vapor pressure
of less than 0.75 psia, however, are
subject to certain record keeping and
reporting requirements in section 6.
These applicability criteria are
consistent with applicability criteria
contained in the draft model rule, and,
therefore, are approvable.

326 IAC 8-9-2 Exemptions

This section exempts the following
vessels from the requirements of this
rule: (1) vessels at coke oven byproduct
plants; (2) pressure vessels designed to
operate in excess of 29.4 psia and
without emissions to the atmosphere;
(3) vessels that are permanently
attached to mobile vehicles such as
trucks, rail cars, barges, or ships; (4)
vessels with a design capacity less than
or equal to 420,000 gallons used for
petroleum or condensate stored,
processed, or treated prior to custody
transfer; (5) vessels located at bulk
gasoline plants; (6) storage vessels
located at gasoline service stations; (7)
vessels used to store beverage alcohol;
and (8) stationary vessels that are
subject to any provision of 40 CFR part
60, subpart Kb, New Source
Performance Standard for Volatile
Organic Liquid Storage. These
exemption provisions are consistent
with exemption provisions in the draft

model rule and, therefore, are
approvable.

326 IAC 8-9-3 Definitions

This section includes the following
definitions to apply throughout the
Indiana rule: (1) Condensate; (2)
Custody transfer; (3) Fill; (4) Gasoline
Service Station; (5) Maximum True
Vapor Pressure; (6) Petroleum; (7)
Petroleum Liquids; (8) Reid Vapor
Pressure; (9) Vessel; (10) Volatile
Organic Liquid; and (11) Waste. The
term, “bulk gasoline plant,” which is
used in section 2 under the rule, is
already defined in section 326 IAC 1-2—
7. These definitions are generally
consistent with those provided in the
ACT’s model rule. The definition of
maximum true vapor pressure specifies
the use of standard reference texts such
as certain American Petroleum Institute
publications, AP—42, and the Chemical
Rubber Company’s Handbook of
Chemistry and Physics, to determine the
maximum true vapor pressure of VOL in
a particular vessel at the highest
calendar month average ambient
temperature in Lake and Porter
Counties, which is 73 degrees
Fahrenheit, and in Clark and Floyd
Counties, which is 77.7 degrees
Fahrenheit. This is consistent with the
option contained in the draft model rule
to use standard reference texts to
determine maximum true vapor
pressure. The definition of maximum
true vapor pressure is approvable.

326 IAC 8-9-4 Standards

Section 4(a) requires that the owner or
operator of each vessel with a capacity
greater than or equal to 39,000 gallons
and which stores VOL with a maximum
true vapor pressure greater than or equal
to 0.75 psia but less than 11.1 psia shall
reduce emissions in accordance with
the following control requirements.

Each vessel having a permanently
fixed roof is required by section 4(a)(1)
to have installed on or before May 1,
1996 either: (A) an internal floating roof
meeting the standards for such roofs as
specified in section 4(c) of the rule; (B)
a closed vent system and control device
meeting the standards for such
equipment as specified in section 4(d) of
the rule; or (C) an equivalent emission
control system resulting in equivalent
emissions reductions to that obtained by
installing an internal floating roof
meeting the standards of section 4(c).

Each vessel having an internal
floating roof is required by section
4(a)(2) to have installed either: (A) an
internal floating roof meeting the
standards for such roofs as specified in
section 4(c) of the rule at the time of the
next schedule vessel cleaning, but not

later than May 1, 2006; (B) a closed vent
system and control device meeting the
standards for such equipment as
specified in section 4(d) of the rule, on
or before May 1, 1996; or (C) an
equivalent emissions control system
resulting in equivalent emissions
reductions to that obtained by installing
an internal floating roof meeting the
standards of section 4(c), on or before
May 1, 1996.

Each vessel having an external
floating roof is required by section
4(a)(3) to be installed with either: (A) an
external floating roof meeting the
standards for such roofs as specified in
section 4(e) of the rule at the time of the
next scheduled vessel cleaning, but not
later than May 1, 2006; (B) a closed vent
system and control device meeting the
standards for such equipment as
specified in section 4(d) of the rule, on
or before May 1, 1996; or (C) an
equivalent emissions control system on
or before May 1, 1996, resulting in
equivalent emissions reductions to that
which would be obtained by installing
an external floating roof meeting the
standards of section 4(e).

Although sections 4(a)(1)(C),
4(a)(2)(C), and 4(a)(3)(C) specify that
sources may comply by using an
“equivalent control system’ to the rule’s
roof and sealing requirements if
equivalent VOC reductions are obtained
by May 1, 1996, Indiana has indicated
that no sources have used that option
for compliance. All sources covered
under this rule, therefore, are required
to meet either the applicable roof and
seals requirements under sections
4(a)(1)(A), 4(a)(2)(A), and 4(a)(3)(A), or
the applicable closed vent system and
control device requirements under
sections 4(a)(1)(B), 4(a)(2)(B), and
4(a)(3)(B). Therefore, provisions which
would require alternative control
methods to be subject to EPA review,
which is generally required by EPA for
RACT rules, is not necessary.

Section 4(b) requires that each vessel
with a capacity of greater than 39,000
gallons that stores VOL with a
maximum true vapor pressure greater
than or equal to 11.1 psia shall equip
each vessel with a closed vent and
control device meeting the standards for
such equipment as specified in section
4(d) of the rule.

Section 4(c) specifies that internal
floating roofs be equipped with one of
the following: (A) a foam or liquid-filled
seal mounted in contact with the liquid;
(B) two seals mounted one above the
other so that each forms a continuous
closure that completely covers the space
between the wall of the vessel and the
edge of the internal floating roof; or (C)
a mechanical shoe seal that consists of
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a metal sheet held vertically against the
wall of the vessel by springs or weighted
levers and that is connected by braces
to the floating roof, with a flexible
coated fabric, or envelope, spanning the
annular space between the metal sheet
and floating roof. Section 4(c) also
requires that the internal floating roof
rest or float on the liquid surface during
storage of VOL, and that certain
equipment be used to properly seal the
various fittings of the vessel.

Section 4(d) provides that closed vent
systems and control devices being used
to comply with the rule meet the
following specifications. The closed
vent system must be designed to collect
all VOC vapors and gases discharged
from the vessel and operated with no
detectable emission, as indicated by an
instrument reading of less than 500
parts per million above background and
visual inspections in accordance with
the methods specified in 40 CFR 60,
subpart VV, 60.485(C). The control
device must be designed and operated
to reduce inlet VOC emissions by 95%
or greater. If a flare is used as the control
device, it shall meet the specifications
described in the general control device
requirements in 40 CFR 60.18, General
Provisions.

Section 4(e) requires that each
external floating roof tank be equipped
with a closure device between the wall
of the storage vessel and the roof edge.
The closure device is to consist of a
primary seal and a secondary seal. The
primary seal is required to completely
cover the annular space between the
edge of the floating roof and vessel wall
and shall be either a liquid mounted
seal or a shoe seal. The secondary seal
shall completely cover the annular
space between the external floating roof
and the wall of the vessel in a
continuous fashion. Section 4(e) also
requires that the external floating roof
rest or float on the liquid surface during
storage of VOL, and that certain
equipment be used to properly seal the
various fittings of the vessel.

The control requirements contained
for fixed roof tanks, internal floating
roof tanks, external floating roof tanks,
and closed vent systems and control
devices in section 4 (a) through (e) are
generally consistent with the draft
model rule, and, therefore, are
approvable.

326 IAC 8-9-5 Testing and Procedures

This section provides the test
methods which are to be used to
determine compliance with the rule,
which consists of visual inspection
methods for the internal or external
floating roof and the various seals
required for each type of roof. This

section also indicates the various
frequencies by which these inspections
are to be conducted, depending on the
type of seals used. In addition, section

5 specifies the time frame by which any
defects found by a visual inspection
must be addressed. Furthermore, this
section requires that IDEM be notified at
least 30 days in advance so that the
agency can have the opportunity to have
an observer present. As for VOL storage
operations which are complying by
means of a closed vent system and
control device, the owner or operator
must submit to IDEM before January 1,
1996, an operating plan containing
documentation demonstrating that the
control device will achieve the required
control efficiency during maximum
loading conditions, and a description of
the parameter or parameters to be
monitored to ensure the control device
will be operated in conformance with its
design. Affected sources must operate
the closed vent system and control
device and monitor the control devices’
parameters in accordance with the
operating plan unless the plan is revised
by IDEM. Those sources complying
through means of a closed vent system
and flare shall meet the requirements
specified in the general control device
requirements in 40 CFR 60.18(e) and 40
CFR 60.18(f). These testing requirements
are generally consistent with test
methods expressed in the draft model
rule, and, therefore, are approvable.

326 IAC 8-9-6 Recordkeeping and
Reporting Requirements

The Indiana rule establishes certain
recordkeeping and reporting
requirements under section 6 which
took effect when the rule took effect in
October 1, 1995 (as provided under
section 1 of the rule). Section 6(a)
requires that records be kept for at least
3 years unless specified otherwise.
Section 6(b) requires subject sources to
maintain a record for the life of each
affected vessel and report to IDEM the
vessel’s identification number,
dimensions, capacity, and a description
of the vessel’s emission control
equipment, or schedule for the
installation of such equipment, with a
certification that the equipment meets
the applicable standards. Sources must
also, under section 6(c)and 6(d), keep
for at least 3 years records of the visual
inspection conducted, any required
measurements taken, and action taken
to address defects, and report to IDEM
within 30 days any defects found and
the date and action taken to address
defects.

Those sources complying through
means of a closed vent system with a
control device must, under section 6(e),

maintain a record of the operating plan
and parameter values monitored. Those
sources complying through means of a
closed vent system with a flare must
furnish a report containing required
measurements within 6 months of the
initial start-up date, and a semiannual
report of all periods recorded under
section 40 CFR 60.115 in which the
pilot flame was absent.

Section 6(g) requires VOL storage
vessels with a design capacity greater
than 39,000 gallons storing a VOL with
a maximum true vapor pressure greater
than or equal to 0.5 psia but less than
0.75 psia to maintain a daily record of
the maximum true vapor pressure of the
VOL stored in the vessel. Section 6(h)
requires vessels with a design capacity
greater than 39,000 gallons storing a
VOL with a maximum true vapor
pressure less than 0.75 psia to maintain
a record and notify IDEM within 30
days when the maximum true vapor
pressure of the VOL exceeds 0.75 psia.
Vessels equipped with a closed vent
system and control device are exempt
from subsection (g) and (h), as provided
under subsection (f).

Section 6(i) contains procedures for
determining the maximum true vapor
pressure. Section 6(j) requires certain
monitoring requirements for vessels
storing a waste mixture of indeterminate
or variable composition. These record
keeping and reporting requirements are
consistent with those provided under
the draft model rule, and, therefore, are
approvable.

I11. Final Action

Based upon the analysis above, the
EPA finds that Indiana’s regulation
covering VOL storage operations, 326
IAC 8-9, as submitted on November 21,
1995, and February 14, 1996, is
generally consistent with EPA’s
guidance in the draft model rule for this
source category and, therefore, is
considered to constitute RACT. EPA,
therefore, is approving this rule as a
revision to Indiana’s ozone SIP.

The EPA is publishing this action
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective on March 18,
1997 unless, by February 18, 1997,
adverse or critical comments are
received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent rulemaking that will
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withdraw the final action. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective on March 18, 1997.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

IV. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995, memorandum from Mary D.
Nichols, Assistant Administrator for Air
and Radiation. The Office of
Management and Budget (OMB) has
exempted this regulatory action from
Executive Order 12866 review.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. section 600 et seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C.
sections 603 and 604. Alternatively,
EPA may certify that the rule will not
have a significant impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
government entities with jurisdiction
over populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. versus

EPA., 427 U.S. 246, 256-66 (1976); 42
U.S.C. 7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
undertake various actions in association
with any proposed or final rule that
includes a Federal mandate that may
result in estimated costs to state, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. This Federal action approves
pre-existing requirements under state or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a major rule as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 18, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: November 25, 1996.

Valdas V. Adamkus,
Regional Administrator.

For the reasons stated in the

preamble, part 52, chapter I, title 40 of

the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]
1. The authority citation for Part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.

2. Section 52.770 is amended by
adding paragraph (c)(111) to read as
follows:

§52.770 Identification of Plan.
* * * * *

(111) On November 21, 1995, and
February 14, 1996, Indiana submitted a
rule for the control of volatile organic
compound emissions from volatile
organic liquid storage operations in
Clark, Floyd, Lake, and Porter Counties.

(i) Incorporation by reference. 326
Indiana Administrative Code 8-9:
Volatile Organic Liquid Storage Vessels,
Section 1: Applicability, Section 2:
Exemptions, Section 3: Definitions,
Section 4: Standards, Section 5: Testing
and procedures, Section 6: Record
keeping and reporting requirements.
Adopted by the Indiana Air Pollution
Control Board May 3, 1995. Filed with
the Secretary of State December 19,
1995. Published at Indiana Register,
Volume 19, Number 5, February 1, 1996.
Effective January 18, 1996.

[FR Doc. 97-1081 Filed 1-16-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81
[CA—98-1-7196a; FRL-5661-6]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; State of California;
Determination Regarding Applicability
of Certain Reasonable Further
Progress and Attainment
Demonstration Requirements;
Monterey Bay Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is, through direct
final procedure, approving the
redesignation of the Monterey Bay Area
from nonattainment to attainment for
ozone. Through this direct final action,
EPA is also approving for the Monterey
Bay Area the maintenance plan, 1990
base year emissions inventory, emission
statement rule, volatile organic
compound (VOC) reasonably available
control technology (RACT) rule 419 and
oxides of nitrogen (NOx) RACT rule 431
as revisions to California’s State
Implementation Plan (SIP) for ozone. In
addition, EPA is determining that the
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Monterey Bay Area has attained the
ozone National Ambient Air Quality
Standard (NAAQS) and, therefore, that
certain reasonable further progress
(RFP) and attainment demonstration
requirements, along with certain other
related requirements of Part D of Title

1 of the Clean Air Act (CAA or Act), are

not applicable to the Monterey Bay Area

for as long as the area continues to
attain the ozone NAAQS, and that upon
final redesignation of the Monterey Bay

Area, the area will be entirely relieved

of these requirements.

EPA is publishing this document
without prior proposal because the
Agency views these actions as
noncontroversial and anticipates no
adverse comments. However, in the
proposed rules section of this Federal
Register, EPA proposes these actions
should adverse or critical comments be
filed. If adverse comments are received,
EPA will withdraw this final rule and
address these comments in a final rule
based on the proposed rule published in
this Federal Register. The Agency will
not issue a second comment period on
these actions.

DATES: This action is effective on March

18, 1997, unless adverse or critical

comments are received by February 18,

1997. If the effective date is delayed, a

timely notice will be published in the

Federal Register.

ADDRESSES: Copies of the documents

relevant to this action are available for

public inspection during normal
business hours at the following
locations:

Plans Development Section (A—2-2), Air
and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105

California Air Resources Board, 2020 L
Street, Sacramento, CA 94814

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud
Court, Monterey, CA 93940

FOR FURTHER INFORMATION CONTACT: Julia

Barrow, Chief, Plans Development

Section (A—-2-2), Air & Toxics Division,

U.S. Environmental Protection Agency,

Region IX, at (415) 744-1207.

SUPPLEMENTARY INFORMATION:
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l. Background

On November 15, 1990, the Clean Air
Act Amendments of 1990 were enacted.
Public Law 101-549, 104 Stat. 2399,
codified at 42 U.S.C. 7401-7671q. The
0zone nonattainment designation for the
Monterey Bay Area continued by
operation of law according to section
107(d)(1)(C)(i) of the Clean Air Act, as
amended in 1990; furthermore, the area
was classified by operation of law as
moderate for ozone under section
181(a)(1). See 56 FR 56694 (Nov. 6,
1991), codified at 40 CFR 81.305.

The District has collected ambient
monitoring data that show no violations
of the ozone NAAQS (See discussion in
Section 1V.1. below). Accordingly, on
July 14, 1994, California requested
redesignation of the area to attainment
with respect to the ozone NAAQS and
submitted an ozone maintenance SIP for
the Monterey Bay Area. The Monterey
Bay Unified Air Pollution Control
Agency (MBUAPCD or the District), the
Association of Monterey Bay Area
Governments (AMBAG), and the
Council of San Benito County
Governments (CSBCG) prepared and
adopted the maintenance plan on May
25,1994, May 11, 1994 and May 5,
1994, respectively. The plan and
redesignation request were subsequently
submitted to CARB on June 1, 1994, and
CARB submitted the plan and
redesignation request to EPA on July 14,
1994. On November 14, 1994, CARB
submitted a revision to the maintenance
plan, adopted by MBUAPCD, AMBAG,
and CSBCG on October 19, 1994,
October 12, 1994 and October 6, 1994,
respectively.

All SIP submittals to EPA must meet
certain minimum administrative and
technical criteria as set forth in 40 CFR
Part 51, Appendix V (the

‘‘completeness” criteria) in order for the
Administrator to review and take action
on the submittal. Section 110(k)(1) of
the Act describes the mandatory time
frame for EPA’s determination of
completeness and rulemaking action on
plan submissions. In accordance with
section 110(k)(1)(B) of the Act, the
Monterey Bay Area ozone redesignation
request and maintenance plan was
deemed complete by operation of law
on February 14, 1995.

I1. Determination Regarding
Reasonable Further Progress,
Attainment Demonstration and Related
Requirements

The EPA is determining that the
Monterey Bay Area ozone
nonattainment area has attained the
NAAQS for ozone. On the basis of this
determination, EPA is also determining
that certain RFP and attainment
demonstration requirements, along with
certain other related requirements of
Part D of Title 1 of the CAA are not
applicable to the Monterey Bay Area for
so long as the area continues to attain
the ozone NAAQS.

Subpart 2 of Part D of Title 1 contains
various air quality planning and SIP
submission requirements for ozone
nonattainment areas. EPA believes it is
reasonable to interpret provisions
regarding RFP and attainment
demonstrations, along with certain other
related provisions, so as to not require
SIP submissions if an ozone
nonattainment area subject to those
requirements is monitoring attainment
of the ozone standard (i.e., attainment of
the NAAQS demonstrated with three
consecutive years of air quality
monitoring data at each monitor). As
described below, EPA has previously
interpreted the general provisions of
subpart 1 of part D of Title 1 (sections
171 and 172) so as not to require the
submission of SIP revisions concerning
RFP, attainment demonstrations, or
related contingency measures. As
explained in a memorandum dated May
10, 1995, from John Seitz to the
Regional Air Division Directors, entitled
“Reasonable Further Progress,
Attainment Demonstration and Related
Requirements for Ozone Nonattainment
Areas Meeting the National Ambient Air
Quality Standard,” EPA believes it is
appropriate to interpret the more
specific RFP, attainment demonstration
and related provisions of subpart 2 in
the same manner.

First, with respect to RFP, section
171(1) states that, for purposes of Part D
of Title 1, RFP ““means such annual
incremental reductions in emissions of
the relevant air pollutant as are required
by this part or may reasonably be
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required by the Administrator for the
purpose of ensuring attainment of the
applicable (NAAQS) by the applicable
date.” Thus, whether dealing with the
general RFP requirement of section
172(c)(2), or the more specific RFP
requirements of subpart 2 for classified
0zone nonattainment areas (such as the
15 percent plan requirement of section
182(b)(1)), the stated purpose of RFP is
to ensure attainment by the applicable
attainment date. If an area has in fact
attained the standard, the stated
purpose of the RFP requirement will
have already been fulfilled and EPA
does not believe that the area need
submit revisions providing for the
further emission reductions described in
the RFP provisions of section 182(b)(1).

EPA notes that the Agency took this
view with respect to the general RFP
requirement of section 172(c)(2) in the
General Preamble for the Interpretation
of Title 1 of the Clean Air Act
Amendments of 1990 (57 FR 13498,
(April 16, 1992)), and that the Agency
is now extending that interpretation to
the specific provisions of subpart 2. In
the General Preamble, EPA stated, in the
context of a discussion of the
requirements applicable to the
evaluation of requests to redesignate
nonattainment areas to attainment, that
the “requirements for RFP will not
apply in evaluating a request for
redesignation to attainment since, at a
minimum, the air quality data for the
area must show that the area has already
attained. Showing that the State will
make RFP towards attainment will,
therefore, have no meaning at that
point.” (57 FR 13564) 2

Second, with respect to the
attainment demonstration requirements
of section 182(b)(1), an analogous
rationale leads to the same result.
Section 182(b)(1) requires that the plan
provide for “such specific annual
reductions in emission * * * as
necessary to attain the (NAAQS) by the
attainment date applicable under this

1EPA notes that paragraph (1) of subsection
182(b) is entitled “PLAN PROVISIONS FOR
REASONABLE FURTHER PROGRESS” and that
subparagraph (B) of paragraph 182(c)(2) is entitled
“REASONABLE FURTHER PROGRESS
DEMONSTRATION,” thereby making it clear that
both the 15 percent plan requirement of section
182(b)(1) and the 3 percent per year requirement of
section 182(c)(2) are specific varieties of RFP
requirements.

2see also ““Procedures for Processing Requests to
Redesignate Areas to Attainment,” from John
Calcagni, Director, Air Quality Management
Division, to Regional Air Division Directors,
September 4, 1992, at page 6 (stating that the
“requirements for reasonable further progress * * *
will not apply for redesignations because they only
have meaning for areas not attaining the standard’)
(hereinafter referred to as ““September 1992
Calcagni memorandum?”’).

Act.” As with RFP requirements, if an
area has in fact monitored attainment of
the standard, EPA believes there is no
need for an area to make a further
submission containing additional
measures to achieve attainment. This is
also consistent with the interpretation of
certain section 172(c) requirements
provided by EPA in the General
Preamble to Title 1, as EPA stated there
that no other measures to provide for
attainment would be needed by areas
seeking redesignation to attainment
since “attainment will have been
reached.” (57 FR 13564; see also
September 1992 Calcagni memorandum
at page 6.) Upon attainment of the
NAAQS, the focus of state planning
efforts shifts to the maintenance of the
NAAQS and the development of a
maintenance plan under section 175A.3

The determination with regard to the
applicability of certain RFP and
attainment demonstration requirements
does not shield an area from future EPA
action to require emissions reductions
from sources in the area where there is
evidence, such as photochemical grid
modeling, showing that emissions from
sources in the area contribute
significantly to nonattainment in, or
interfere with maintenance by, other
nonattainment areas. EPA has authority
under sections 110(a)(2)(A) and
110(a)(2)(D) to require such emissions
reductions if necessary and appropriate
to deal with transport situations.

111. Redesignation Evaluation Criteria

The 1990 CAA Amendments revised
section 107(d)(3)(E) to provide five
specific requirements that an area must
meet in order to be redesignated from
nonattainment to attainment: (1) The
area must have attained the applicable
NAAQS; (2) the area has met all relevant
requirements under section 110 and Part
D of the Act; (3) the area has a fully

3The lack of a requirement to submit the SIP
revisions exists only for as long as the area
designated nonattainment continues to attain the
standard. If EPA subsequently determines that such
an area has violated the NAAQS, the basis for the
determination that the area need not make the
pertinent SIP revision would no longer exist. The
EPA would then notify the State of that
determination and would also provide notice to the
public in the Federal Register. Such a
determination would mean that the area would
have to address the pertinent SIP requirements
within a reasonable amount of time, which EPA
would establish taking into account the individual
circumstances surrounding the particular SIP
submissions at issue. Thus, a determination that an
area need not submit one of the SIP submittals
amounts to no more than a suspension of the
requirement for so long as the area continues to
attain the standard. However, if the area continues
to attain the standard and submits a request for
redesignation to attainment, upon final approval of
the redesignation to attainment the area is entirely
relieved of these requirements.

approved SIP under section 110(k) of
the Act; (4) the air quality improvement
must be permanent and enforceable;
and, (5) the area must have a fully
approved maintenance plan pursuant to
section 175A of the Act. Section
107(d)(3)(D) allows a Governor to
initiate the redesignation process for an
area to apply for attainment status.

IV. Review of State Submittal

The California redesignation request
for the Monterey Bay Area meets the
five requirements of section
107(d)(3)(E), noted above. Following is
a brief description of how the State has
fulfilled each of these requirements.

1. Attainment of the Ozone NAAQS

Attainment of the ozone NAAQS is
determined based on the expected
number of exceedances in a calendar
year. The method for determining
attainment of the ozone NAAQS is
contained in 40 CFR 50.9 and Appendix
H to that Section. The simplest method
by which expected exceedances are
calculated is by averaging actual
exceedances at each monitoring site
over a rolling three year period. An area
is in attainment of the standard if this
average results in expected exceedances
for each monitoring site of 1.0 or less
per calendar year. Appendix H provides
the formula used to estimate the
expected number of exceedances for
each year.

The State of California’s request is
based on actual quality-assured ozone
air quality data which is relevant to both
the maintenance plan and to the
redesignation request. This data comes
from the District’s State and Local Air
Monitoring Station (SLAMS) network.
The request is based on ambient air
0zone monitoring data for calendar
years 1988 through 1990. This data
clearly shows the expected exceedance
rate for the ozone standard of less than
1.0 per year for each of the monitors,
including the monitor on which the
nonattainment designation was based.
Monitoring data also shows that no
violations have occurred in the network
area through 1995. The District has also
committed to continue monitoring in
the area in accordance with 40 CFR part
58.

2. Meeting Applicable Requirements:
Section 110 and Part D

On December 20, 1983 (48 FR 56215),
EPA fully approved California’s SIP for
the Monterey Bay Area as meeting the
requirements of section 110(a)(2) and
Part D of the 1977 Act, with the
exception of the motor vehicle
inspection and maintenance (I/M)
program which was signed for final
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approval by the Regional Administrator
on September 25, 1996. The 1990
amended Act, however, modified
section 110(a)(2) and, under Part D,
revised section 172 and added new
requirements for all nonattainment
areas. Therefore, for purposes of
redesignation, to meet the requirement
that the SIP contain all applicable
requirements under the Act, EPA has
reviewed the SIP to ensure that it
contains all measures that were due
under the amended Act prior to or at the
time the State submitted its
redesignation request, as set forth in
EPA policy. 4 As explained in Section II.
of this document, the RFP and
attainment demonstration requirements
are not applicable for areas meeting the
ambient air quality standard because
these requirements only have meaning
for areas not attaining the standard.

All of the SIP requirements must be
met by the District and approved into
the SIP by EPA by the time the area is
redesignated.

A. Section 110 Requirements

Although section 110 was amended in
1990, the Monterey Bay Area SIP meets
the requirements of amended section
110(a)(2). A number of the requirements
did not change in substance and,
therefore, EPA believes that the pre-
amendment EPA approved SIP met
these requirements. As to those
requirements that were amended, (see
57 FR 27936 and 23939 (June 23, 1993)),
many are duplicative of other
requirements of the Act. EPA has
analyzed the SIP and determined that it
is consistent with the requirements of
amended section 110(a)(2). The SIP
contains enforceable emission
limitations, requires monitoring,
compiling, and analyzing of ambient air
quality data, requires preconstruction
review of new major stationary sources
and major modifications to existing
ones, provides for adequate funding,
staff, and associated resources necessary

4*“Procedures for Processing Requests to
Redesignate Areas to Attainment,” John Calcagni,
Director, Air Quality Management Division,
September 4, 1992.

“‘State Implementation Plan (SIP) Actions
Submitted in Response to Clean Air Act (CAA)
Deadlines,” John Calcagni, Director, Air Quality
Management Division, October 28, 1992.

‘““State Implementation Plan (SIP) Requirements
for Areas Submitted Requests for Redesignation to
Attainment of the Ozone and Carbon Monoxide
(CO) National Ambient Air Quality Standards
(NAAQS) on or after November 15, 1992,”” Michael
H. Shapiro, Acting Assistant Administrator,
September 17, 1993.

“‘Reasonable Further Progress, Attainment
Demonstration, and Related Requirements for
Ozone Nonattainment Areas Meeting the Ozone
National Ambient Air Quality Standard,” John S.
Seitz, Director, Office of Air Quality Planning and
Standards, May 10, 1995.

to implement its requirements, and
requires stationary source emissions
monitoring and reporting.

B. Part D Requirements

Before the Monterey Bay Area may be
redesignated to attainment, it also must
have fulfilled the applicable
requirements of Part D of the Act. Under
Part D, an area’s classification indicates
the requirements to which it will be
subject. Subpart 1 of Part D sets forth
the basic nonattainment requirements
applicable to all nonattainment areas,
classified as well as nonclassifiable.
Subpart 2 of Part D establishes
additional requirements for
nonattainment areas classified under
table 1 of section 181(a)(1) or table 3 of
section 186(a). The Monterey Bay Area
was classified under table 1 of section
181(a)(1) as a moderate ozone
nonattainment area (See 56 FR 56694,
codified at 40 CFR 81.305). Therefore, in
order to be redesignated to attainment,
the District must meet the applicable
requirements of Subpart 1 of Part D—
specifically sections 172(c) and 176, as
well as the applicable requirements of
Subpart 2 of Part D.

B.1. Subpart 1 of Part D—Section 172(c)
Provisions

Under section 172(b), the
Administrator established that States
containing nonattainment areas shall
submit a plan or plan revision meeting
the applicable requirements of section
172(c) no later than three years after an
area is designated as nonattainment,
unless EPA establishes an earlier date.
As discussed in section Il. of this
Federal Register document, EPA has
determined that the section 172(c)(2)
reasonable further progress (RFP)
requirement is not applicable for the
Monterey Bay Area based on the area’s
attainment of the ozone NAAQS. Also,
the 172(c)(9) contingency measures and
additional 172(c)(1) non-RACT
reasonable available control measures
(RACM) are not applicable, since those
measures are specifically related to RFP.

The 172(c)(3) emissions inventory
requirement has been met by the
submission and approval of the 1990
base year emissions inventory discussed
in section V.1. of this Federal Register
document.

As for the 172(c)(5) New Source
Review (NSR) requirement, the
Monterey Bay Area NSR program was
approved on July 11, 1996 (61 FR
36501).

The 172(d) requirements for SIP
revisions pursuant to section 110(k)(5)
have been met and are discussed below
in section 2.B3 and further in sections
V.3 and 4. (VOC and NOx RACT rules).

Finally, for purposes of redesignation,
the Monterey Bay Area SIP was
reviewed to ensure that all requirements
of section 110(a)(2), containing general
SIP elements were satisfied. The
MBUAPCD SIP approved under section
110 of the Act (40 CFR 52.220) and the
revisions to the SIP approved in section
V. of this Federal Register document
satisfy all applicable Part D, Title 1
requirements for moderate area ozone
SIPs.

B.2. Subpart 1 of Part D—Section 176(c)
Conformity Plan Provisions

Section 176(c) of the CAA requires
states to revise their SIPs to establish
criteria and procedures to ensure that
Federal actions, before they are taken,
conform to the air quality planning
goals in the applicable SIP. The
requirement to determine conformity
applies to transportation plans,
programs and projects developed,
funded or approved under Title 23
U.S.C. of the Federal Transit Act
(“transportation conformity”’). Section
176 further provides that the conformity
revisions to be submitted by the States
must be consistent with Federal
conformity regulations that the CAA
required EPA to promulgate. 5 These
conformity rules require that States
adopt both transportation and general
conformity provisions in the SIP for
areas designated nonattainment or
subject to a maintenance plan approved
under CAA section 175A. EPA believes
it is reasonable to interpret the
conformity requirements as not being
applicable requirements for purposes of
evaluating the redesignation request
under section 107(d). The rationale for
this is based on a combination of two

5Congress provided for the State revisions to be
submitted one year after the date for promulgation
of final EPA conformity regulations. When that date
passed without such promulgation, EPA’s General
Preamble for the Implementation of Title 1
informed States that the conformity regulation
would establish a submittal date (see 57 FR 13498,
13557 (April 16, 1992)). EPA promulgated final
transportation conformity regulations on November
24,1993 (58 FR 62118), and general conformity
regulations on November 30, 1993 (58 FR 63214).
Pursuant to 40 CFR 51.851 of the general
conformity rule, the State of California was required
to submit a SIP revisions containing transportation
and general conformity criteria and procedures
consistent with those established in the Federal rule
by November 25, 1994, and December 1, 1994,
respectively. The conformity rules for California
were submitted to EPA, Region 9 by some of the
local districts. Because EPA and Department of
Transportation (DOT) have already amended the
conformity regulation twice and have proposed a
third set of amendments, EPA is allowing areas to
incorporate all revisions to their conformity SIPs
within one year of the publication of the Federal
Register on the new regulation amendments. The
anticipated submittal date of the new conformity
SIP revisions in response to this amendment to the
conformity regulations is early 1998.
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factors. First, the requirement to submit
SIP revisions to comply with the
conformity provisions of the Act
continues to apply to areas after
redesignation to attainment. Therefore,
the State remains obligated to adopt the
transportation and general conformity
rules even after redesignation and
would risk sanctions for failure to do so.
Second, EPA’s Federal conformity rules
require the performance of conformity
analyses in the absence of state-adopted
rules. Therefore, a delay in adopting
State rules does not relieve an area from
the obligation to implement conformity
requirements.

Because areas are subject to the
conformity requirements regardless of
whether they are redesignated to
attainment and must implement
conformity under Federal rules if State
rules are not yet adopted, EPA believes
it is reasonable to view these
requirements as not being applicable
requirements for purposes of evaluating
a redesignation request.

B.3. Subpart 2 of Part D—Section 182(a)
and 182(b) Requirements

As a moderate ozone nonattainment
area, the Monterey Bay Area must meet
the requirements for marginal areas
under Subpart 2 of Part D, section 182(a)
as well as the requirements for moderate
areas contained in section 182(b). As

discussed in Section Il. of this Federal
Register document, EPA has determined
that the RFP requirement for a moderate
ozone nonattainment area under
Subpart 2 of Part D is not applicable to
the Monterey Bay Area based on the
area’s attainment of the ozone NAAQS.

For purposes of redesignation, the
Monterey Bay Area must meet only
those requirements of sections 182 (a)
and (b) which were due prior to or at the
time of the submittal of a complete
redesignation request. Monterey must
meet the section 182(a)(1) requirement
for an emission inventory, the section
182(a)(2)(a) requirement for Reasonably
Available Control Technology (RACT)
rules and the section 182(a)(3)(b)
requirement for a rule regarding
emission statements for stationary
sources. In sections V.1., 2., 3. and 4. of
this Federal Register document, EPA is
approving revisions to the SIP meeting
the requirements mentioned above. EPA
approval of these revisions completes
the District’s requirements to meet all
applicable requirements of section 110
and Part D of the Act.

3. Fully Approved SIP Under Section
110(k) of the Act

In order for EPA to take final action
approving the redesignation request, the
District must have a fully approved SIP
under section 110(k), which also meets

the applicable requirements of section
110 and Part D. As discussed in Section
2.A. above, EPA approved numerous
provisions of the Monterey Bay Area SIP
under the pre-amended Act and finds
that these provisions meet the
requirements of section 110(a)(2). Also,
EPA approval of the emissions
inventory and emission statement rule
(Regulation Ill, Rule 300, parts 4.4—
4.4.3) and the District’s amended VOC
RACT rule 419 and the NOx RACT rule
431, as revisions to the SIP as required
by sections 182 (a) and (b), fulfills the
requirement that the District have a
fully approved SIP under section 110(k).

4. Improvement in Air Quality Due to
Permanent and Enforceable Measures

Under the pre-amended Act, EPA
approved California’s SIP control
strategy for the Monterey Bay Area
nonattainment area, which satisfies the
requirement that the rules are
permanent and enforceable. The
Monterey Bay Area attained the ozone
NAAQS in 1990, therefore, emission
reductions achieved as a result of those
rules are permanent. Since enactment of
the 1990 Amendments, the State has
made additional submittals as identified
in the discussion of the section 182(b)
requirements above and in Table 1.A
below.

TABLE 1.A

Rule number, title Adoption EPA approval
A16-OrQANIC SOIVENTS ....iiiiiiiiiiiie ettt ettt e e bt e e e b e e e s abe e e sabb e e e asbe e e e abbe e e ebbeeeannneeesnneeas 04/20/94 | 02/12/96, 61 FR 5288.
417-Storage of Organic Liquids .........cccccveevvveennnnen. 08/25/93 | 02/15/95, 60 FR 8565.
418-Transfer of Gasoline into Stationary Storage ... 08/25/93 | 02/15/95, 60 FR 8565.
420-Effluent Oil Water Separators ...........ccccceeeeneen. 08/25/93 | 02/09/96, 61 FR 4890.
425-Use of Cutback Asphalt ............ 08/25/93 | 02/05/96, 61 FR 4215.
426-Architectural Coatings .......ccccceevveevvveeennnn. 08/25/93 | 02/09/96, 61 FR 4890.
427-Steam Drive Crude Oil Production Wells ... 08/25/93 | 02/15/95, 60 FR 8565.
430-Leather Processing Operations .................. 05/25/94 | 10/25/95, 60 FR 54595
433-Organic Solvent Cleaning ................ 06/15/95 | 02/12/96, 61 FR 5288.
434-Coating of Metal Parts & Products ............ccuee... 06/15/95 | 02/12/96, 61 FR 5288.
1002-Transfer of Gasoline into Vehicle FUel TanKS ... 11/23/94 | 02/09/96, 61 FR 4892.

In addition, EPA finds that a
comparison of the Monterey emission
inventories by source category (see

Table 1.B below), reasonably attributes
the improvement in air quality to
emission reductions from controls

which are permanent, and are
enforceable as they have been adopted
into the SIP and approved by EPA.

TABLE 1.B
Pollutant Source category 1979 1987 1990
ROG*(TPD) ...ovevere. SEAHONATY ....vocvveeieeeeees e eeeesee s eeee s eeree s eee s eeneese e enae s ensasseenesneneen 67 62 50
Mobile ... 41 44 46
Total .......... 108 106 96
NOX coeeveeiieeeeiee e, Stationary .. 82 34 32
Mobile ....... 46 60 61
TOAI oo 128 94 93

*ROG (Reactive Organic Gases) mainly differs from VOC in that it includes ethane. Ethane is solely a product of combustion; VOC accounts

for 98.5 percent of combustion.
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The actual reduction in overall
emissions from 1979 to 1990 was 12
tons per day (TPD) of VOC and 35 TPD
of NOx, which reflects growth in
emissions from some sources and
reductions in overall emissions due to
all control measures. EPA finds that the
combination of existing EPA-approved
SIP and Federal measures contributes to
the permanence and enforceability of
reductions in ambient ozone levels that
have allowed the area to attain the
NAAQS.

5. Fully Approved Maintenance Plan
Under Section 175A

EPA is approving the State’s
maintenance plan for the Monterey Bay
Area because EPA finds that the
District’s submittal meets the
requirements of section 175A. Section
175A of the Act sets forth the elements
of a maintenance plan for areas seeking
redesignation from nonattainment to
attainment. The plan must demonstrate
continued attainment of the applicable
NAAQS for at least ten years after the
Administrator approves a redesignation
to attainment. Eight years after the
redesignation, the State must submit a
revised maintenance plan which
demonstrates attainment for the ten
years following the initial ten-year
period. To provide for the possibility of
future NAAQS violations, the
maintenance plan must contain
contingency measures, with a schedule
for implementation adequate to assure
prompt correction of any air quality
problems. Each of the section 175A plan
requirements is discussed below.

5.A. Attainment Emissions Inventory

The MBUAPCD adopted
comprehensive inventories of VOC, and
NOx emissions from area, stationary,
and mobile sources using 1990 as the
base year for calculations to
demonstrate maintenance of the ozone
NAAQS. EPA has determined that 1990
is an appropriate year on which to base
attainment level emissions because EPA
policy allows States to select any one of
the three years in the attainment period
as the attainment year inventory.6

The latest revised annual and peak
ozone season 1990 comprehensive
inventories of actual emissions were
adopted by the Monterey Bay Unified
Air Pollution Control District (the
District) on October 19, 1994 and
submitted by CARB to EPA on
November 15, 1994 as a SIP revision.
CARB provided a more detailed
clarification of the inventories on March
30, 1995. EPA notified the State of the
completeness of the emissions
inventories in a letter dated April 18,
1995.

The State submittal contains the
detailed inventory data and summaries
by county and source category. The
District provided the stationary source
estimates, and area source emissions for
each source category based on emission
and activity factors for each county in
the nonattainment area. These factors
are cited or their sources referenced in
Methods for Assessing Area Source
Emissions in California, California Air
Resources Board, September 1991.
CARB based on-road mobile source
emission and activity estimates on

CARB’s EMFAC7F and BURDEN7C
models, respectively.

The comprehensive base year
emissions inventory discussed above
has been entered into the Aerometric
Information Retrieval System (AIRS).
AIRS is EPA’s computerized data
storage system for air quality and
emission source data. EPA, under
contract with Radian Corporation, has
entered the base year emissions
inventory of stationary sources into
AIRS and has also prepared computer
software to convert the California
Emission Data System stationary source
data to AIRS/AFS format for entry into
AIRS. California is responsible for
entering 1990 area and mobile source
(AMS) data into AIRS according to a
fiscal year 1994 Clean Air Act section
105 air program grant agreement.

5.B. Demonstration of Maintenance

The MBUAPCD developed projected
VOC and NOx emissions inventories
based on the 1990 actual inventory for
the years 1995, 2000, 2005 and 2010 by
applying growth factors in accordance
with EPA guidance. The projected
inventories, provided in Table 2.A. and
2.B. below, show that the ozone
standard will be maintained and that
emissions are not expected to exceed
the level of the 1990 inventory during
the maintenance period.

5.C. Verification of Continued
Attainment

The plan demonstrates attainment of
the NAAQS for at least 10 years after the
area is redesignated. The tables below
show the forecasts for ozone precursors
VOC (Table 2.A.) and NOx (Table 2.B.).

TABLE 2.A.—VOC EMISSIONS FOR AVERAGE SUMMER WEEKDAY*

[Tons Per Day]

Source categories 1990 1995 2000 2005 2010
Stationary:
FUel COMBUSHION ....oiiiiiei et e e e etreeeenes 00.86 00.80 00.86 00.87 00.88
WASEE BUIMNING ...utieiiiiiieiii ettt ettt ettt et e e e st e e beesbeeasbeesmbeesbeeenbeesteaennes 00.95 01.02 01.09 01.17 01.23
SOIVENE USE ..ottt e e et e e et e e e e aba e e e enteeesareeean 21.45 20.60 22.29 24.13 25.82
Petroleum Processes, Storage & Transfer ... 06.07 01.72 02.21 02.22 02.22
INAUSEIIAl PIOCESSES ..ivviieiiiiiie ettt sttt st e e s be e st e e e sbb e e e e beeeeenes 00.49 00.56 00.58 00.63 00.66
MiISCEIIANEOUS PTOCESSES .....eiiiiiiiiiiiieiiiieeiiiee e sttt e e siee e sstbeeeseaee s snaeeeesseeeeenteeeennes 19.68 19.48 19.61 14.82 15.05
BanKed EMISSIONS .......uuviiiiieiiiiiieie e e eeciitte e e e ettt e e e e e et e e e e s eebarre e e e e e s entbneeeens 00.24 00.24 00.24 00.24 00.24
StAtONANY tOTA1 ..eiiiiiiiiie et 49.74 44.42 46.88 44.08 46.10
Mobile:
On-Road 39.09 20.74 17.75 13.340 09.95
Non-Road 06.88 06.31 05.71 05.86 05.90
[V o] o | LI o] - | PRSP SPR 45.97 27.05 23.46 19.20 15.85
1 ] - 1SRRI 95.71 71.47 70.34 63.28 61.95

*Anthropogenic sources of ozone precursors.

6*‘Procedures for Processing Requests to
Redesignate Areas to Attainment,” John Calcagni,

Director, Air Quality Management Division,
September 4, 1992.
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TABLE 2.B.—NOx EMISSIONS FOR AVERAGE SUMMER WEEKDAY*

[Tons Per Day]

Source categories 1990 1995 2000 2005 2010
Stationary:
FUel COMBUSLION ....iiiiiiic e e e e et e e et eeeanes 29.79 26.40 28.18 21.27 27.50
Waste Burning 00.15 00.16 00.17 00.18 00.19
Petro. Processes, Storage & TranSfer .........cccciiiiiiieciiiie e 00.02 00.02 00.02 00.02 00.02
INAUSEIAL PrOCESSES ...uuviiiiieeiieiee ettt e e e e e e et e e e e s e aaaaeeeas 02.33 02.77 02.98 03.25 03.48
Miscellaneous Processes . 00.01 00.01 00.01 00.01 00.01
BanKed EMISSIONS .......uuviiiiiiiiiiiiiie e ettt eete e e e e e et e e e e s et e e e e e e s eaaaneeee s 00.14 00.14 00.14 00.14 00.14
StAtIONANY tOTA1 ..vviiiiiiiii it 32.44 29.50 31.50 24.87 26.34
Mobile:
(@15 = Lo - To ISR 43.13 28.99 27.77 25.54 24.86
N[0T = Lo - T RS SRPR 17.34 17.46 18.31 18.90 19.37
[ ToT o1 [N (o) - | SRS SPP 60.48 46.45 46.08 44.44 44.23
1o ] = IR UURRRRRRR 92.92 75.95 77.58 69.31 70.57

*Anthropogenic sources of ozone precursors.

The projections show that the area
will continue to demonstrate attainment
of the ozone NAAQS with current
control measures. The Monterey Bay
Area is not subject to additional
emission reduction requirements for the
CAA (since the area can demonstrate
maintenance of the NAAQS for the 10
year maintenance period without
additional controls). In addition, the
emission inventory projections
contained in the maintenance plan
show a decrease in VOC emissions and
NOx emissions.

Continued attainment of the ozone
NAAQS in the Monterey Bay Area
depends, in part, on the State’s efforts
to track indicators of continued
attainment during the maintenance
period. MBUAPCD will analyze
annually the three most recent
consecutive years of ambient air quality
monitoring data to verify continued
attainment of the national ozone
standard, in accordance with 40 CFR

part 50, appendix H. The District will
submit to EPA an annual report of data
collected from the previous calendar
year. This information, in conjunction
with the reports from the previous two
years, will provide adequate
information for determining continued
compliance with the ozone NAAQS.

5.D. Contingency Plan

The level of VOC and NOx emissions
in the Monterey Bay Area will largely
determine its ability to stay in
compliance with the ozone NAAQS in
the future. Despite best efforts to
demonstrate continued compliance with
the NAAQS, the ambient air pollutant
concentrations may exceed or violate
the NAAQS. Therefore, as required
pursuant to section 175A, the District
has developed a contingency plan,
including specific measures with a
schedule for implementation in the
event of a future ozone air quality
problem. The District has chosen three

monitored exceedances of the NAAQS
at one monitoring site within a
consecutive three year period as the
trigger for the contingency plan.

At the time of local adoption of the
redesignation request and maintenance
plan, the District identified several VOC
and NOx stationary source control
measures as the contingency measures
which would be implemented should
the triggering event occur at a
monitoring site during the maintenance
period. Tables 3.A. and 3.B., below,
summarize the contingency control
measures. Rules to implement these
controls are scheduled for adoption
through 1997. However, should the
triggering threshold described above
occur before adoption, adoption would
be scheduled within six months of the
triggering event. When contingency
measures are triggered, implementation
of the measures will occur within 6 to
24 months of rule adoption.

TABLE 3.A.VOC—CONTINGENCY MEASURES

Title Action VOC reduc-
needed tions (TPD)

AGNESIVES ...t bttt h ettt h e h £ bbb et h b et b e bttt bt s b e e nhe e nane e Adopt .39-4
Architectural COAtNGS (FUIE 426) ......ccveeeiiiee et e ettt e ettt e e st e e s st e e ssaaeeestaeeeasteeessaeeeasseeeeasseeeeasseeeansseeesnsseessnsseeessnnnennes Revise .35
AUtoMODIIE REFINISNING ....eieieiee ettt s st e e s et e e s ab et e e bbb e e ebb e e e sabreeesnnreeennnneeanes Adopt 1.04-1.12
Cutback Asphalt PaVviNg (FUIE 425) .......ooiiiiiiiiii ittt ettt b et b e st e b e et e sbeesenees Revise 2.15-2.39
Disposal of Organic Wastes/Hazardous Waste MiNIMIZAON ..........ccciireiiiieeiiieeesiireesieeeesneeeseeeessneeeessnseeesssneessseees Adopt N/A
Fiberglass Fabrication/POlyeSter RESIN USE .........oiiiiiiiiiiiieiiiie ettt ettt e e st e e e sabe e e e sae e e e s ane e e e e neeeeanbeee s Adopt .02
Fixed & Floating Roof Petroleum Storage Tanks (FUIE 4L17) ....c.ooiiiiiiiiiiiiiiii ettt Revise .23
Fugitive Emissions from Petroleum Production Adopt .06
Furniture Staining .........cccoceeiiiieeniiee e Adopt .04
Graphic Arts Printing & Coating OPEIAtIONS .........cueiiiiiiiiiiiiiie ittt b e e e ser et e e s esbeeseneas Adopt .06
Landfill Gas COllECHION SYSIEIMS ......uiiiiiiieiieie et et e e s e s e e e e e e et e e e stteeessaaeeessseaeasteeeeansseeesnsseeesnsseeannneeennseeesnnsennsn Adopt 1.52-1.63
[ T TR O o o g Lo S TP TSP PPPPTPPIN Adopt .01
Petroleum ProduCtion & SEPATALION .........coceeiiiieiiiiieee it e ettt et e et e e st e e e sab e e e sase e e e sbee e e e beeeeanbeeesaaneeesanneeeaneeeeanreeenn Adopt N/A
Petroleum Sumps, Wastewater Separators & Well CeIIars ..........occoiuiiiiiiiiiiie et Adopt .08
[ o TS (o 0o T i T L TP U TSP PR OVRURTPPI Adopt N/A
Semiconductor Manufacturing OPEIALIONS ........cciiuuieeiuiieiiieeeeiteeesitreessteeeassseeeateeeeateeesateeesasseeeasseeeaaseeeassseeesnsseessnsses Adopt N/A
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TABLE 3.A.VOC—CONTINGENCY MEASURES—Continued

Title Action VOC reduc-
needed tions (TPD)
Spray Booths-Misc. Coating & Cleanup SoIVENtS (FUIE 429) .....ccooiiieiiiiie i e eiee e e e see et e e e e s e e e e e e snaeeesnnns Revise 1.55-1.61
RVAV o TeTo I = oo (¥ o3 £ 3 @Xo =111 g o £ T TP PP TPRTROUPRPPURPN Adopt .19
TABLE 3.B.—NOx CONTINGENCY MEASURES
. Action NOx reduc-
Title needed tions (TPD)
BOIIErS, STEAM GENEIALOIS ........iiiiiiiiieeitiie ettt ettt et et e e e bt e e e s b et e et bt e e aab b e e e sab bt e e ahb e e e e bee e e e bs e e e eabs e e e smbs e e e aneeeeaneeeeanbeeean Adopt 3.36-3.4
KNS e Adopt 3.2-3.32
Stationary Internal Combustion Engines Adopt .97

5E. Subsequent Maintenance Plan
Revisions

In accordance with section 175A(b) of
the Act, the District has agreed to
submit a revised maintenance SIP eight
years after the area is redesignated to
attainment. Such revised SIP will

provide for maintenance for an
additional ten year period.

V. Revisions to the SIP

1. 1990 Base Year Inventory

CARB submitted a revised 1990 base
year emissions inventory to EPA on

1990 BASE YEAR INVENTORY SUMMARY?*

[Tons Per Day]

March 30, 1995 as required under
section 182(a)(1). Table 4 below
summarizes the 1990 peak ozone season
weekday inventories submitted on
March 30, 1995.

Stationary Stationary | Onroad mo- | Offroad mo- | Anthropo- Biogenic
1990 peak ozone season (tpd) point source | area source | bile source | bile source genic total source
4.06 51.23 37.08 6.41 98.80 171.00
25.38 6.93 41.21 17.53 91.06 | .oovrririn
34.62 22.62 309.81 68.97 436.01 | .ccveieeeeis

Section 182(a)(1) of the CAA requires
States with ozone nonattainment areas
classified marginal and above to submit
base year (1990) emission inventories by
November 15, 1992, as a revision to the
SIP. The inventories are to be
comprehensive, accurate, and current
inventories of actual emissions from all
sources, in accordance with the
guidance provided by the EPA
Administrator.

The State submitted base year annual
and peak season inventories for each of
the ozone precursors on November 17,
1992 and subsequently revised those
inventories. The latest submittal of
revised annual average and peak ozone
season average weekday 1990
inventories for VOC, NOx, and carbon
monoxide (CO) were submitted on
March 30, 1995 as clarification of the
inventories adopted by the MBUAPCD
Board on October 19, 1994 and
submitted by the State to EPA on
November 15, 1994.

2. Emission Statement Rule

The EPA is approving Regulation IlI,
Rule 300, parts 4.4-4.4.3, the Emission
Statement (ES) Rule for the Monterey
Bay ozone nonattainment area as a
revision to the California SIP, in accord

with CAA section 182(a)(3)(B)(i) for all
ozone nonattainment areas classified
marginal and above. The CAA mandates
the adoption of a rule which requires
owners or operators of each stationary
source of VOC or NOx to provide the
State with a statement showing actual
emissions of those pollutants. The ES
must be in a form prescribed by the EPA
Administrator, unless the Administrator
accepts an equivalent alternative
developed by the State. Section
182(a)(3)(B)(ii) allows States to waive
the application of the ES rule for any
class or category of stationary sources
which emit less than 25 tons per year of
VOC or NOx if the State, in its
submissions of base year or periodic
inventories, provides an inventory of
emissions from such class or category of
sources based on the use of emission
factors established by the Administrator
or other methods acceptable to the
Administrator.

OnJanuary 7, 1992, EPA approved an
equivalent alternate form of ES
developed by the State. However, the
State failed to submit ES rules for parts
of seven ozone nonattainment areas,
including the Monterey Bay Area, by the
November 15, 1992 CAA deadline. On
January 15, 1993, EPA issued a letter to

the State finding that the State had
failed to meet the CAA deadline for
submittal of the ES rule. This action
triggered the start of sanctions and
Federal Implementation Plan (FIP)
clocks. On June 9, 1993, the District
adopted the above-referenced rule. The
State subsequently submitted the ES
rule for the Monterey Bay Area on
November 18, 1993. On June 22, 1994,
by letter, EPA notified the State of the
completeness of the ES rule, thus
stopping the sanction clocks. With
today’s approval of the ES rule, the FIP
clock is also halted for the Monterey
Bay Area.

The ES rule requires: (1) Emission
data from stationary sources of VOC and
NOx, (2) the source owner or operator’s
certification that the emission data/
information is accurate to the best of
his/her knowledge, and (3) the data to
be reported on a specific form or in a
specific format. The rule also waives
reporting requirements for facilities
with the potential to emit less that 25
tons per year of VOC or NOx.

3. VOC RACT Rule Correction

Section 182(a)(2) requires ozone
nonattainment areas to adopt and
correct RACT rules pursuant to pre-



Federal Register / Vol. 62, No. 12 / Friday, January 17, 1997 / Rules and Regulations

2605

amended Act section 172(b) as
interpreted in pre-amended Act
guidance.” EPA developed a series of
Control Technology Guideline (CTG)
documents based on the underlying
requirements of the Act and which
specify the presumptive norms for what
is RACT for specific source categories.
The CTGs applicable to this rule are
entitled “Control of Hydrocarbons from
Tank Truck Gasoline Loading
Terminals” (EPA-450/2-77-026) and
““Control of Volatile Organic Emissions
from Bulk Gasoline Plants” (EPA-450/
2—-77-035). In general, these guidance
documents have been set forth to ensure
that VOC rules are fully enforceable and
strengthen or maintain the SIP.
MBUAPCD'’s revised Rule 419, Bulk
Gasoline Plants and Terminals, was
adopted on November 23, 1994 and
submitted to EPA by CARB on
November 30, 1994. EPA found this rule
complete on December 7, 1994. The rule
includes the following significant
changes from the current SIP version:

m  Added definitions section

m  Strengthened provisions for bulk
terminals

m  Added provisions for bulk plants

m  Added recordkeeping requirements

m  Added test methods

EPA has reviewed this rule and has
determined the rule to be consistent
with the CAA requirements, and EPA
regulations as found in section 110 and
Part D of the CAA and 40 CFR part 51,
and EPA policy. Thus, EPA is
approving, as part of this direct final
action, the MBUAPCD VOC RACT Rule
419—Bulk Gasoline Plants and
Terminals.

4. NOx RACT Rule 431

The air quality planning requirements
for the reduction of NOx emissions
through RACT are set out in section
182(f) of the CAA.8 Section 182(f) of the
Clean Air Act requires States to apply
the same requirements to major

7 Among other things, the pre-amendment
guidance consists of those portions of the proposed
Post-1987 ozone and carbon monoxide policy that
concern RACT, 52 FR 45044 (November 24, 1987);
“Issues Relating to VOC Regulation Cutpoints,
Deficiencies, and Deviations, Clarification to
Appendix D of November 24, 1987 Federal Register
Notice” (Blue Book) (notice of availability was
published in the Federal Register on May 25, 1988);
and the existing control technique guidelines
(CTGs).

80n November 25, 1992, EPA published a NPRM
entitled ““State Implementation Plans; Nitrogen
Oxides Supplement to the General Preamble; Clean
Air Act Amendments of 1990 Implementation of
Title I; Proposed Rule,” (the NOx Supplement)
which describes the requirements of section 182(f).
The November 25, 1992, notice should be referred
to for further information on the NOx requirements
and is incorporated into this document by
reference.

stationary sources of NOx (‘““major’ as
defined in section 302 and section 182
(c), (d), and (e)) as are applied to major
stationary sources of VOCs, in moderate
or above 0zone nonattainment areas.

NOx emissions contribute to the
production of ground level ozone and
smog. The MBUAPCD rule 431 controls
emissions from utility power boilers.
The rule was adopted as part of the
District’s efforts to achieve the National
Ambient Air Quality Standard (NAAQS)
for ozone, as well as to satisfy the
mandates of the California State Clean
Air Act requirements. The rule was
submitted in response to the CAA
requirements cited above.

However, subsequent to the complete
submittal of the NOx rule pursuant to
the CAA, the District applied for an
exemption from the NOx RACT
requirements pursuant to Section 182(f)
of the CAA.® The basis for the Monterey
Bay Area’s exemption was that the area
had achieved the ozone standard, as
demonstrated by three years of
monitoring data, without having
implemented the NOx measures. While
the District had adopted and submitted
the measure in response to both the
state and federal requirements, the
emission reductions obtained by the
rules would not occur until full
implementation in the future.
Subsequently, EPA evaluated the
exemption request and published
approval for the Monterey Bay Area’s
petition for a NOx RACT exemption on
April 25, 1995 (60 FR 20233).

The MBUAPCD has identified the
reductions obtained from Rule 431 as
contributing to future maintenance of
the ozone standard.

EPA has evaluated Monterey’s rule
431 for consistency with the
requirements of the CAA and EPA
regulations, as found in section 110, and
part D of the CAA and 40 CFR part 51
(Requirements for Preparation,
Adoption and Submittal of
Implementation Plans). The EPA
interpretation of these requirements,
which forms the basis for this action,
appears in the NOx Supplement and
various EPA policy guidance
documents.10© Among these provisions is

9 See ““Guidance for Determining the
Applicability of Nitrogen Oxides Requirements
Under Section 182(f)”, issued by EPA’s Office of Air
Quality Planning and Standards, December 1993
and EPA’s NOx Supplement to the General
Preamble, 57 FR 55628, November 25, 1992.

10 Among other things, the pre-amendment
guidance consists of those portions of the proposed
post-1987 ozone and carbon monoxide policy that
concern RACT, 52 FR 45044 (November 24, 1987);
“Issues Relating to VOC Regulation Cutpoints,
Deficiencies, and Deviations, Clarification to
appendix D of November 24, 1987 Federal Register
Notice” (Blue Book) (notice of availability was
published in the Federal Register on May 25, 1988).

the requirement that a NOx rule must,
at a minimum, provide for the
implementation of RACT for stationary
sources of NOx emissions. However,
because the measure is being
incorporated into the SIP as a
maintenance measure for the area’s
redesignation plan, and since the
District applied for and received a NOx
RACT exemption, the rule is not being
evaluated for meeting the RACT
emission limits pursuant to section
182(f) of the CAA. Rather, the rule is
being incorporated into the SIP as an
attainment maintenance measure for
ozone, and is being evaluated for SIP
enforceability purposes.

EPA has evaluated the submitted rule
and has determined that it is consistent
with the CAA, EPA regulations and EPA
policy. Therefore, the rule is being
approved under section 110(k)(3) of the
CAA as meeting the requirements of
section 110(a) and Part D.

V1. Conclusion

In today’s final action, EPA is
determining that as a consequence of
EPA’s determination that the Monterey
Bay Area ozone nonattainment area has
attained the ozone standard and
continues to attain the standard at this
time, the requirements of section
182(b)(1) concerning the submission of
the 15 percent plan and ozone
attainment demonstration and the
requirements of section 172(c)(9)
concerning contingency measures are
not applicable to the area so long as the
area does not violate the ozone standard
prior to the effective date of this
redesignation.

Finally, EPA is approving the
Monterey Bay Area ozone maintenance
plan as it meets the requirements of
section 175A, and the Agency is
redesignating the Monterey Bay Area to
attainment for ozone because the State
of California has demonstrated
compliance with the requirements of
section 107(d)(3)(E) for redesignation.
Additionally, EPA is approving the 1990
emissions inventory, VOC RACT Rule
419 and NOx RACT Rule 431
corrections, and the Emissions
Statement Rule as revisions to the
California SIP for the Monterey Bay
Area as they meet the requirements of
sections 182(a) and (b) of the Act.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision shall be considered
separately in light of specific technical,
economic, and environmental factors
and in relation to relevant statutory and
regulatory requirements. The ozone SIP
is designed to satisfy the requirements
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of Part D of the CAA and to provide for
attainment and maintenance of the
ozone NAAQS. This final redesignation
should not be interpreted as authorizing
the State of California to delete, alter, or
rescind any of the VOC or NOx emission
limitations and restrictions contained in
the approved ozone SIP. Changes to the
ozone SIP VOC RACT regulations
rendering them less stringent than those
contained in the EPA approved plan
cannot be made unless a revised plan
for attainment and maintenance is
submitted and approved by EPA.
Unauthorized relaxations, deletions,
and/or changes could result in both a
finding of nonimplementation (section
173(b) of the CAA) and in a SIP
deficiency call made pursuant to section
110(a)(2)(H) of the CAA.

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

Redesignation of an area to attainment
under section 107(d)(3)(E) of the CAA,
and approval of an emissions inventory
do not impose any new requirements on
small entities. Additionally, the
approval of the emission statement rule,
which waives reporting requirements
for facilities with the potential to emit
less than 25 tons per year of VOC or
NOx, does not impose any new
requirements on small entities.
Redesignation is an action that affects
the status of a geographical area and
does not impose any regulatory
requirements on sources. SIP approvals
under sections 110 and 301(a) and
subchapter I, Part D of the CAA do not
create any new requirements, but
simply approve the requirements that
the State is already imposing. Therefore,
the Administrator certifies that the
approval of the SIP revisions and
redesignation will not affect a
substantial number of small entities.
Moreover, due to the nature of the
Federal-State relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base Agency actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. EPA, 427 U.S.

246, 256-66 (S. Ct. 1976); 42 U.S.C.
7410(a)(2).

Unfunded Mandates

Under Sections 202, 203 and 205 of
the Unfunded Mandates Reform Act of
1995 (““Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to State,
local, or tribal governments in the
aggregate.

Through submission of the state
implementation plan or plan revisions
approved in this action, the State and
any affected local or tribal governments
have elected to adopt the program
provided for under section 175A and
182(a)(1) of the Clean Air Act. Also,
EPA'’s final action approving the
emission inventory does not impose any
federal intergovernmental mandate, as
defined in section 101 of the Unfunded
Mandates Act. The rules and
commitments approved in this action
may bind State, local and tribal
governments to perform certain actions
and also may ultimately lead to the
private sector being required to perform
certain duties. To the extent that the
rules and commitments being approved
by this action will impose or lead to the
imposition of any mandate upon the
State, local or tribal governments either
as the owner or operator of a source or
as a regulator, or would impose or lead
to the imposition of any mandate upon
the private sector, EPA’s action will
impose No new requirements; such
sources are already subject to these
requirements under State law.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action. Therefore, EPA has determined
that this final action does not include a
mandate that may result in estimated
costs of $100 million or more to State,
local, or tribal governments in the
aggregate or to the private sector.

Under section 307(b)(1) of the Act, 42
U.S.C. 7607(b)(1), petitions for judicial
review of this action must be filed in the
United States Courts of Appeals for the
appropriate circuit by March 18, 1997.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (See section

307(b)(2) of the Act, 42 U.S.C.
7607(b)(2).

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “major rule” as defined by 5
U.S.C. 804(2).

These actions have been classified as
Table 2 and Table 3 actions for signature
by the Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by an October
14,1993 memorandum from Michael H.
Shapiro, Acting Assistant Administrator
for Air and Radiation and by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from the requirements
of section 6 of Executive Order 12866.

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

40 CFR Part 81

Environmental Protection Air
pollution control, National Parks,
Wilderness Areas.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: November 15, 1996.
Felicia Marcus,
Regional Administrator.

Subpart F of part 52, chapter I, title 40
of the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c)(194)(i)(F)(5),
(€)(207)()(E)(1), (c)(209), (c)(213), and
(c)(225)(i)(E)(1) to read as follows:
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§52.220 Identification of plan.
* * * * *

(C) * * %

(194) * * *

i * X *
F * * *
(5) Rule 300—Regulation 3, Part 4,
Paragraph 4.4 adopted on June 9, 1993.
* * * *

(207) * * *

(i)* * *

*

E***

(1) Rule 419, adopted on November
23, 1994.

* * * * *

(209) Redesignation Request and
Ozone Maintenance Plan for the
redesignation of the Monterey Bay
Unified Air Pollution Control District
submitted on July 14, 1994 and
November 14, 1994, respectively, by the
Governor’s designee.

(i) Incorporation by reference.

(A) Maintenance Plan for the
redesignation of the Monterey Bay Area
adopted on October 19, 1994 by the
Monterey Bay Unified Air Pollution
Control District, October 12, 1994 by the
Association of Monterey Bay Area
Governments, and October 6, 1994 by
the Council of San Benito County
Governments.

* * * * *

(213) Statewide 1990 Base-year Ozone
Precursor Emission Inventory for Ozone
Nonattainment Areas submitted on
March 30, 1995, by the Governor’s
designee.

(i) Incorporation by reference.

(A) Monterey Bay Area Unified Air
Pollution Control District.

(1) 1990 Base-year 0zone emissions
inventory, adopted on October 19, 1994.
*

* * * *

(225) * * *

CALIFORNIA—OZONE

(l) * X *

(E) * * *

(1) Rule 431, adopted on August 16,
1995.

* * * * *

PART 81—[AMENDED]

1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7407, 7501, 7515,
7601.

Subpart B—Designation of Air Quality
Control Regions

2.1n §81.305, the table for
“California—0Ozone” is amended by
revising the entry ““Monterey Bay Area”
to read as follows:

§81.305 California.

* * * * *

Designation Classification
Designated area
Datel Type Datel Type
* * * * * * *
Monterey Bay Area ..........cccceeenueeen. February 18, 1997 ......... Attainment.
Monterey County
San Benito County
Santa Cruz County
* * * * * * *

This date is November 15, 1990, unless otherwise noted.

[FR Doc. 97-876 Filed 1-16-97; 8:45 am]
BILLING CODE 6560-50-W

40 CFR Part 799

[OPPTS-42150B; FRL-5570-2]
RIN 2070-AB94

Testing Consent Order For Phenol

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final consent agreement and
order; direct final rule.

SUMMARY: Pursuant to section 4 of the
Toxic Substances Control Act (TSCA),
EPA has issued a testing consent order
(Order) that incorporates an enforceable
consent agreement (ECA) with
AlliedSignal Inc., Aristech Chemical
Corporation, The Dow Chemical
Company, Dakota Gasification
Company, Georgia Gulf Corporation,
General Electric Company, GIRSA, Inc.,
JLM Chemicals, Inc., Kalama Chemical,
Inc., Merichem Company, Mitsubishi
International Corporation, Mitsui Co.

(U.S.A), Inc., Shell Chemical Company,
and Texaco Refining Marketing Inc.
(collectively the Companies). The
Companies have agreed to perform
certain health effects tests on phenol
(CAS No. 108-95-2). This notice
summarizes the ECA and adds phenol to
the list of chemicals subject to testing
consent orders and hence subject to
export notification requirements.
EFFECTIVE DATE: The effective date of the
ECA and Order (including the export
notification requirements) is January 17,
1997. The effective date for the addition
of phenol to the list of chemicals in 40
CFR 799.5000 subject to testing consent
orders, and thus, the effective date of
the export notification requirements
contained in this notice for those
entities not party to the ECA is March
18, 1997.

If EPA receives any adverse comments
on the addition of phenol to the list of
chemicals contained in 40 CFR
799.5000, which makes the export
notification requirements in this notice
applicable to all exporters of phenol,
EPA will withdraw this rule. Instead,
EPA will issue a proposed rule

addressing this issue and will provide a
30-day period for public comment. If no
adverse comments are received, the rule
will become effective as a final rule on
the date specified.

ADDRESSES: Each comment must bear
the docket control number OPPTS—-
42150B. All comments should be sent in
triplicate to: OPPT Document Control
Officer (7407), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 401 M Street, SW.,
Room G-099, East Tower, Washington,
DC 20460.

Persons submitting information any
portion of which they believe is entitled
to treatment as confidential business
information (CBI) by EPA must assert a
business confidentiality claim in
accordance with 40 CFR 2.203(b) for
each such portion. This claim must be
made at the time that the information is
submitted to EPA. If a submitter does
not assert a confidentiality claim at the
time of submission, EPA will treat the
information as non-confidential and
may make it available to the public
without further notice to the submitter.
Three sanitized copies of any comments
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containing information claimed as CBI
must also be submitted and will be
placed in the public record for this
action.

Comments and data may also be
submitted electronically by sending
electronic mail (e-mail) to: oppt-
ncic@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on disks in WordPerfect 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket number
OPPTS-42150B. No CBI should be
submitted through e-mail. Electronic
comments on this direct final rule may
be filed online at many Federal
Depository Libraries. Additional
information on electronic submissions
can be found in Unit VII of this
document.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention
and Toxics, Rm. ET-543B, U.S.
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone: (202) 554-1404, TDD: (202)
554-0551; e-mail: TSCA-
Hotline@epamail.epa.gov. For specific
information regarding this direct final
rule or the ECA and Order, contact
Keith J. Cronin, Project Manager,
Chemical Control Division (7405),
Office of Pollution Prevention and
Toxics, U.S. Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460; telephone: (202) 260-8157;
fax: (202) 260-1096; e-mail:
cronin.keith@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: This
notice announces the ECA and Order for
phenol and amends 40 CFR 799.5000 by
adding phenol to the list of chemical
substances and mixtures subject to
testing consent orders and export
notification requirements.

l. Introduction

TSCA section 12(b)(1) requires
persons who export or intend to export
a chemical substance for which the
submission of data is required under
section 4 of TSCA to notify EPA of such
export or intent to export. Section
799.5000 of title 40 of the Code of
Federal Regulations contains a list of
chemical substances and mixtures that
are subject to testing consent orders and
for which export notification is required
under 40 CFR 799.19. This notice adds
phenol to the list contained in 40 CFR
799.5000, thus making all persons who
export or intend to export phenol

subject to the export notification
requirements contained in 40 CFR part
707 (see Unit VI of this document). EPA
is amending 40 CFR 799.5000 by direct
final rulemaking. However, EPA does
not expect adverse comments on this
rule because the burden of compliance
with the export notification
requirements (set forth at Unit VIII. A.
of this notice) is minimal.

11. Chemical-Specific Background

At the request of EPA, the Interagency
Testing Committee (ITC) received a
subset of chemicals included on EPA’s
Integrated Risk Information System
(IRIS) data base for which the Agency
believed there is inadequate data. The
ITC designated six chemicals included
in IRIS (acrylic acid addressed in a
separate rulemaking at 57 FR 7656,
March 4, 1992), acetophenone, phenol,
N,N-dimethylaniline, ethyl acetate, and
2,6-dimethylphenol for priority
consideration as candidates for
chemical fate, health effects, and
environmental effects testing. The
reasons for these recommendations by
the ITC are further discussed in the
Federal Register of March 6, 1991 (56
FR 9534), and in the chemical specific
sections of the November 22, 1993 (58
FR 61654) Federal Register notice.

OnJuly 17, 1992, EPA published a
Federal Register notice (57 FR 31714)
announcing an ‘‘open season”. The
open season was a time during which
industry and other interested parties
could submit to EPA proposals for
enforceable consent agreements (ECAS)
to test substances for which the Agency
had not issued final test rules. In that
notice, EPA indicated that it would
review the submissions and select
candidates for negotiation of ECAs
pursuant to 40 CFR 790.22. EPA also
indicated that it would, at a future date,
publish a Federal Register notice
soliciting persons interested in
participating in or monitoring
negotiations for the development of
ECAs on the chemical substances
selected.

After evaluating the testing proposals
submitted during the open season (57
FR 31714), EPA issued a Federal
Register notice on March 30, 1993 (58
FR 16669), which identified a three tier
priority ranking of the testing proposals
received from manufacturers, solicited
parties interested in monitoring or
participating in ECA negotiations of tier
I chemicals to identify themselves to
EPA, and extended the opportunity for
manufacturers to supplement their test
proposals for tier I, tier 11, tier 11l and
unranked chemicals.

In response to the March 30, 1993,
notice EPA received, among other items,

a request for removing carbon disulfide
from the open season program, a testing
proposal for brominated flame
retardants, and a request for adding
phenol to tier I.

On November 22, 1993 (58 FR 61654),
EPA proposed a test rule under section
4(a) of TSCA that would require
manufacturers and processors of five
chemicals (phenol, acetophenone, N,N-
dimethylaniline, ethyl acetate, and 2,6-
dimethylphenol) to conduct testing for
certain chemical fate, health and
environmental effects. In addition, in
this proposed rulemaking, EPA also
invited manufacturers and/or processors
of these chemical substances to
participate in consent agreement
negotiations for the chemicals proposed
for testing to develop and submit
consent agreement proposals to EPA.

In evaluating the ITC’s testing
recommendations for phenol in the
proposed test rule, EPA considered the
information provided by the ITC, the
on-line IRIS data base, and
supplemental information developed by
EPA. In developing the testing
requirements, EPA has also considered
the status of phenol under the Clean Air
Act amendments of 1990. These
considerations have influenced the
testing routes of administration selected.

EPA believes that phenol is used in a
wide variety of industrial and consumer
activities. The annual production
volume is estimated to exceed 3.5
billion pounds. Approximately 320,000
workers may be exposed to phenol. In
addition, phenol is used in numerous
consumer products indicating a
potential for exposure to consumers.

In the November 22, 1993 proposal,
EPA proposed that phenol be tested, by
the inhalation route of administration,
for subchronic toxicity, toxicokinetics,
neurotoxicity (acute and subchronic),
and reproductive toxicity. In addition,
EPA proposed that toxicokinetics testing
by the oral route of administration and
both reproductive and developmental
toxicity testing be conducted by gavage.

EPA also proposed, in the Hazardous
Air Pollutants (HAPS) test rule (61 FR
33178, June 26, 1996) (FRL-4869-1) that
phenol be tested for acute toxicity and
immunotoxicity in addition to the
testing proposed earlier (58 FR 61654).
On the basis of information provided by
the Phenol Panel, EPA requested that
manufacturers conduct a 14-day
inhalation study so that inhalation risks
of phenol exposure could be
extrapolated from the oral test data and
pharmacokinetics data that the Panel
members had agreed to conduct, rather
than the acute study. The inhalation
study is necessary to determine portal-
of-entry effects from inhalation
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exposure which can only be obtained
from a well conducted inhalation study.
The pharmacokinetics data can be used
to calculate the inhalation exposures
that correspond to the doses used in the
oral studies for the systemic effects, thus
permitting an estimation of the
inhalation doses that would be required
to produce the responses observed in
the oral studies. The Panel provided
EPA with test data which are sufficient
to characterize the immunotoxicity of
phenol.

I11. Enforceable Consent Agreement
Negotiations

In response to EPA’s proposed rule
and offer to negotiate an ECA, The
Chemical Manufacturer’s Association

(CMA) Phenol Panel submitted a
proposal for a testing program (Ref. 1).

EPA held a public meeting to
negotiate an ECA for phenol on October
26, 1995. This meeting was attended by
representatives of the Companies and
other interested parties. During the
public meeting, consensus was reached
on the ECA, and on the tests to be
included in the ECA. On September 6,
1996, EPA received the ECA signed by
the Companies. On January 9, 1997,
EPA signed the ECA and accompanying
Order.

IV. Proposed Test Rule

EPA has decided not to finalize the
proposed test rules for phenol (58 FR
61654, November 22, 1993; 61 FR
33178, June 26, 1996). EPA has instead

reached agreement with the Companies
that the testing requirements for phenol
in both proposed rules, will be met by
implementing the ECA and Order, and
that the issuance of the ECA and Order
constitutes final EPA action for
purposes of 5 U.S.C. 704. Should EPA
decide in the future that it requires
additional data on phenol, the EPA will
initiate a separate action.

V. Testing Program

Table 1 describes the required testing,
test standards, and reporting
requirements under the ECA for phenol.
This testing program will allow EPA to
characterize further the potential health
hazards resulting from exposure to
phenol.

Table 1.—Required Testing, Test Standards and Reporting Requirements for Phenol

‘o Test standard (40 Deadline for final report® Interim reports required?
Description of test CFR citation) (months) (number)
Respiratory toxicity:
1. 14-day, inhalation. Appendix | 12 1
Reproductive toxicity:
1. Reproductive toxicity, drinking water. 798.4700 29 4
(40 CFR)
(Appendix 1)
Neurotoxicity:
1. Subchronic neurotoxicity, functional ob- | 91-154617 21 3
servational battery, motor activity, | (National Technical In-
neuropathology, drinking water. formation Service)
(Appendix I11)
2. Developmental neurotoxicity,® drinking | 91-154617 421 3
water. (National Technical In-
formation Service)
(Appendix III)

1 Number of months after the effective date of the testing consent order.
2 Interim reports are required every 6 months from the effective date until the final report is submitted. This column shows the
number of interim reports required for each test.
3 If the Agency determines that the results of the neuropathology study are not negative, then this required testing must be

performed.

4 Figure indicates the reporting deadline, in months, calculated from the date the notification to the test sponsor by certified let-
ter or Federal Register notice that the Agency has determined this required testing must be performed.

VI. Export Notification

Upon publication of this notice, the
ECA and Order subject any of the
Companies who export or intend to
export phenol, of any purity, to the
export notification requirements of
section 12(b) of TSCA. Upon the
effective date of the rule, any other
persons who export or intend to export
phenol, of any purity, will be subject to
the export notification requirements of
section 12(b) of TSCA. The listing of a
chemical substance or mixture at 40
CFR 799.5000 serves as notification to
persons who export or intend to export
such chemical substance or mixture that
the substance or mixture is the subject
of an ECA and Order and that 40 CFR
part 707 applies.

VII. Public Record

EPA has established a record for this
ECA and Order under docket number
OPPTS—-42150B, which is available for
inspection Monday through Friday,
excluding legal holidays, in Rm. NE—
B607, 401 M St., SW., Washington, DC,
20460 from noon to 4 p.m. Information
claimed as Confidential Business
Information (CBI), while part of the
record, is not available for public
review.

Electronic comments can be sent
directly to EPA at: oppt-
ncic@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.

The official record for this
rulemaking, as well as the public

version, as described above will be kept
in paper form. Accordingly, EPA will
transfer all comments received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record which also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the address in
“ADDRESSES” at the beginning of this
document.

A. Supporting Documentation

This record contains the basic
information considered in developing
this ECA and Order and includes the
following information.

(1) Testing Consent Order for Phenol,
with incorporated Enforceable Consent
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Agreement and associated testing
protocols attached as appendices.

(2) Federal Register notices pertaining
to this notice, the Testing Consent Order
and the Enforceable Consent Agreement,
consisting of:

(a) Notice of Proposed Rulemaking for
Acetophenone, Phenol, N,N-
dimethylaniline, ethyl acetate, and 2,6-
dimethylphenol (58 FR 61654;
November 22, 1993).

(b) Notice of Opportunity to Initiate
Negotiations for TSCA Section 4 Testing
Consent Agreements (57 FR 31714; July
17, 1992).

(c) Notice of Testing Consent
Agreement Development for Listed
Chemical Substances; Solicitation for
Interested Parties (58 FR 43893; August
18, 1993).

(3) Communications consisting of:

(a) Written letters.

(b) Meeting summaries.

(4) Reports—published and
unpublished factual materials.

B. References

1. The Phenol Regulatory Task Group
of the Chemical Manufacturers
Association. Letter from Gordon D.
Strickland to EPA. Enforceable Testing
Consent Agreement Proposal for Phenol.
Washington, DC. (February 22, 1994).

VIII. Regulatory Requirements
A. Regulatory Assessment Requirements

For regulatory assessment purposes,
the ECA and Order for phenol
announced in this notice do not
constitute a rule as defined by sections
3 (d) and (e) of Executive Order 12866
(58 FR 51735, October 4, 1993) or
section 601(2) of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq. The
Order incorporates the ECA and the
ECA is an agreement between and
among EPA and the Companies. This
notice, however, is a rule because it
amends 40 CFR 799.5000, thereby
subjecting all persons who export or
intend to export phenol to export
notification requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 601 et seq., EPA has
determined that few, if any, entities
which currently export phenol, or are
likely to export phenol in the future, are
small as defined by 40 CFR 704.3.
Furthermore, the exporter is required
only to include the following
information in the notice to EPA: The
name of the chemical substance (i.e., in

this case, phenol); the name and address
of the exporter; the country (ies) of
import; the date(s) of export or intended
export; and the section of TSCA under
which EPA has taken action (i.e., in this
case, TSCA section 4). The cost of
compliance with these routine
administrative requirements is minimal.
Therefore, | certify that this rule will not
have a significant economic impact on

a substantial number of small entities.

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
certain regulatory actions on State,
local, and tribal governments and the
private sector. Under sections 202 and
205 of UMRA, EPA generally must
prepare a written statement of economic
and regulatory alternatives analyses for
proposed and final rules with Federal
mandates, as defined by UMRA, that
may result in expenditures to State,
local, and tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.

This rule will not result in annual
expenditures of $100 million or more
for State, local, and/or tribal
governments in the aggregate, or the
private sector. As described above, the
export notification procedure is a
routine administrative act and the cost
of compliance is minimal. The
requirements of section 203 of UMRA
which relate to regulatory requirements
that may significantly or uniquely affect
small governments also do not apply to
today’s rule because the rule affects only
the private sector, i.e., those who export
or intend to export phenol.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this rule is not
a “significant regulatory action” subject
to review by the Office of Management
and Budget (OMB), nor does it involve
special considerations of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

An agency may not conduct or
sponsor, and a person is not required to
respond to, an information collection
request unless it displays a currently
valid control number assigned by OMB.
The OMB control numbers for EPA’s
regulations are listed in 40 CFR part 9
and 48 CFR chapter 15. The information
collection requirements related to this
action have already been approved by
OMB pursuant to the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,

under OMB control number 2070-0033
(EPA ICR No. 1139) for implementation
of the ECA and Order, and OMB control
number 2070-0030 (EPA ICR No. 0795)
for compliance with export notification
requirements. This action does not
impose any burdens requiring
additional OMB approval.

The public reporting burden for the
collection of information relating to the
ECA and Order is estimated to average
388 hours per response. This estimate
includes the time for reviewing the test
protocols attached to the ECA,
generating and analyzing the test
results, and submitting the results to
EPA. The public reporting burden for
the collection of information relating to
the export notification requirements is
estimated to average 0.55 hours per
response.

B. Submission to Congress and the
General Accounting Office

This action is not a *‘major rule” as
defined by 5 U.S.C. 804(2). Pursuant to
5 U.S.C. 801(a)(1)(A), EPA submitted
this action to the U.S. Senate, the U.S.
House of Representatives and the
Comptroller General of the General
Accounting Office prior to its
publication in today’s Federal Register.

List of Subjects in 40 CFR Part 799

Environmental Protection, Chemicals,
Chemical export, Hazardous substances,
Health effects, Laboratories, Reporting
and recordkeeping requirements,
Testing.

Dated: January 9, 1997.

Lynn R. Goldman,

Assistant Administrator for Prevention,
Pesticides and Toxic Substances.

Therefore, title 40 of the Code of
Federal Regulations, chapter I,
subchapter R, part 799 is amended as
follows:

PART 799—[AMENDED]

1. The authority citation for part 799
continues to read as follows:

Authority: 15 U.S.C. 2603, 2611, 2625.

2. Section 799.5000 is amended by
adding phenol to the table in CAS
number order, effective March 18, 1997,
to read as follows:

§799.5000 Testing consent orders for
substances and mixtures with Chemical
Abstract Service Registry Numbers.
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CAS Number Substance or mixture name Testing FR publication date
* * * * * *
108-95-2 Phenol ..o, Health Effects ................ January 17, 1997
* * * * * *

[FR Doc. 97-1263 Filed 1-16-97; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 96-64; RM—-8747]

Radio Broadcasting Services; Boulder
and Lafayette, CO

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document reallots
Chananel 234C from Boulder to
Lafayette, Colorado, and modifies the
license of Salem Media of Colorado, Inc.
for Station KRKS-FM to specify
operation on Channel 234C at Lafayette,
as requested, pursuant to the provisions
of Section 1.420(i) of the Commission’s
Rules. See 61 FR 15022, April 4, 1996.
The allotment of Channel 234C to
Lafayette will provide that community
with its first local aural transmission
facility without depriving Boulder of
local transmission service. Coordinates
used for Channel 234C at Lafayette,
Colorado are 39-40-35 and 105-29-09.
With this action, the proceeding is
terminated.

EFFECTIVE DATE: February 24, 1997.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of theCommission’s Report and
Order, MM Docket No. 96—-64, adopted
January 3, 1997, and released January
10, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, located at
1919 M Street, NW., Room 246, or 2100
M Street, NW., Suite 140, Washington,
DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Colorado is amended
by removing Channel 234C at Boulder
and adding Lafayette, Channel 234C.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-1097 Filed 1-16-97; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF DEFENSE

48 CFR Parts 203, 215, and 252
[DFARS Case 96-D310]
Defense Federal Acquisition

Regulation Supplement; Procurement
Integrity

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: The Director of Defense
Procurement has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to reflect amendments to
certain statutory procurement integrity
restrictions.

DATES: Effective date: January 17, 1997.
FOR FURTHER INFORMATION CONTACT:
Michael Pelkey, (703) 602-0131.

SUPPLEMENTARY INFORMATION:
A. Background

Section 4304 of the Clinger-Cohen Act
of 1996 (Pub. L. 104-106) amended the
procurement integrity provisions of
Section 27 of the Office of Federal
Procurement Policy Act (41 U.S.C. 423)
and repealed 10 U.S.C. 2397-2397c,

which addressed post-Federal
employment of certain former
Department of Defense employees. This
final rule removes regulations
implementing the repealed statutes and
conforms DFARS 203.104 to the FAR
revisions published as Item | of Federal
Acquisition Circular 90-45 (62 FR 226,
January 2, 1997).

A proposed rule with request for
public comments was published on
September 6, 1996 (61 FR 47100). One
comment was received, which
recommended no changes to the
proposed rule.

B. Regulatory Flexibility Act

The Department of Defense certifies
that this final rule will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule only applies to ‘“major
defense contractors” (i.e., contractors
with DoD contracts exceeding $10
million per Government fiscal year), and
affects only the ability of such
contractors to provide compensation to
certain former DoD employees.

C. Paperwork Reduction Act

The Paperwork Reduction Act applies
because the rule eliminates the
information collection and reporting
requirements of DFARS 203.170-2 and
the associated clause at 252.203-7000.
The requirements that are eliminated
were approved by the Office of
Management and Budget (OMB) under
OMB Clearance number 0704-0277.

List of Subjects in 48 CFR Parts 203,
215, and 252

Government Procurement.
Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 203, 215, and
252 are amended as follows:

1. The authority citation for 48 CFR
Parts 203, 215, and 252 continues to
read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.
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PART 203—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

203.104-4 [Removed]
2. Section 203.104-4 is removed.

203.104-5 [Amended]

3. Section 203.104-5 is amended by
redesignating paragraph (e)(4) as (d)(4);
and revising, in newly redesignated
paragraph (d)(4), the reference “FAR
3.104-5(e)(4)” to read “FAR 3.104—
5(d)(4)”.

203.170 through 203.170-4 [Removed]

4. Sections 203.170 through 203.170—-
4 are removed.

PART 215—CONTRACTING BY
NEGOTIATION

5. Section 215.608 is amended by
revising the last sentence of paragraph
(b) to read as follows:

215.608 Proposal evaluation.
* * * * *

(b) * * * Determinations based on
violations or possible violations of
Section 27 of the OFPP Act shall be
made as specified in FAR 3.104.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.203-7000 [Removed and reserved]

6. Section 252.203-7000 is removed
and reserved.

[FR Doc. 97-1037 Filed 1-16-97; 8:45 am]
BILLING CODE 5000-04-M

48 CFR Parts 215, 219, 225, 226, 227,
233, and 252

[DFARS Case 96-D306]

Defense Federal Acquisition
Regulation Supplement; Elimination of
Certifications

AGENCY: Department of Defense (DoD).

ACTION: Final rule.

SUMMARY: The Director of Defense
Procurement is amending the Defense
Federal Acquisition Regulation
Supplement (DFARS) to remove
particular certification requirements for
contractors and offerors that are not
specifically imposed by statute.
EFFECTIVE DATE: January 17, 1997.

FOR FURTHER INFORMATION CONTACT:
Mr. Michael Mutty, PDUSD
(A&T)DP(DAR), IMD 3D139, 3062
Defense Pentagon, Washington, DC

20301-3062, Telephone (703) 602-0131.

Telefax (703) 602—0350. Please cite
DFARS Case 96-D306 in all
correspondence related to this case.

SUPPLEMENTARY INFORMATION:

A. Background

This final rule amends DFARS Parts
215, 219, 225, 226, 227, 233, and 252 to
remove particular certification
requirements for contractors and
offerors. The rule implements Section
4301(b) of the Clinger-Cohen Act of
1996 (Pub. L. 104-106). Section 4301(b)
requires the head of each executive
agency, that has agency procurement
regulations containing one or more
certification requirements for
contractors and offerors that are not
specifically imposed by statute, to issue
for public comment a proposal to
remove from the agency regulations
those certification requirements that are
not specifically imposed by statute. The
head of the agency can omit such a
certification from its proposal only if:
(1) the senior procurement executive for
the executive agency provides the head
of the executive agency with a written
justification for the requirement and a
determination that there is no less
burdensome means for administering
and enforcing the particular regulation
that contains the certification
requirement; and (2) the head of the
executive agency approves in writing
the retention of such certification
requirement. A proposed rule was

published in the Federal Register on
September 6, 1996 (61 FR 47101).
Eighteen comments were received from
four respondents. All comments were
considered in the development of the
final rule.

In response to the public comments,
DFARS 215.873(d) was revised to
replace “furnishes any certification”
with “identifies any such data’ to avoid
any potential misinterpretation that a
certification not specifically required by
statute or regulation is permitted.
Additionally, the language at DFARS
252.236-7006(c) was revised to more
clearly define the requirement for
offerors to indicate that proposed items,
subject to cost limitations, include an
appropriate apportionment of all costs,
direct and indirect, overhead, and
profit.

Several certifications for contractors
and offerors associated with Foreign
Contracting had been proposed for
elimination. However, upon
consideration of public comments
received in response to the proposed
rule, these certifications are being
proposed for retention, because the self-
policing discipline of a certification
requirement is important to enforcing a
national policy grounded in vital
economic and security interests. The
Government believes that elimination of
these certification requirements would
have created a need for offerors to
submit more detailed information
regarding the origin of offered products.
Therefore, the certification is viewed as
a less burdensome alternative.
Interested parties are invited to submit
comments on the retention of these
certification requirements. Please cite
Holding File 96-708-02, Regulatory
Reform—-—Certifications DFARS, in
correspondence. Comments should be
limited to the retention of the following
certifications for contractors and
offerors that were proposed for
elimination but have been retained as a
result of the analysis of public
comments:

DFARS Cite

Clause/provision
No.

Title

252.225-7000
252.225-7006
252.225-7035

Buy American Act—Balance of Payments Program Certificate.

Buy American Act—Trade Agreements—Balance of Payments Program Certificate.

Buy American Act—North American Free Trade Agreement Implementation Act—Bal-
ance of Payments Program Certificate.

B. Regulatory Flexibility Act

This final rule is expected to have a
significant beneficial impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,

because it reduces the number of
certifications that offerors and
contractors must provide to the
Government. A Final Regulatory
Flexibility Analysis (FRFA) has been
prepared and may be obtained from the

address specified herein. A copy of the
FRFA has been submitted to the Chief
Council for Advocacy of the Small
Business Administration. The analysis
is summarized as follows:
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The objective and legal basis for this
rule is Section 4301(b) of the Clinger-
Cohen Act of 1996 (Pub. L. 104-106).
The rule implements Section 4301(b) by
amending the DFARS to remove certain
certification requirements for
contractors and offerors that are not
specifically imposed by statute. There
were no public comments received in
response to the initial regulatory
flexibility analysis. Certifications
relating to the Buy American Act, Trade
Agreements Act, and North American
Free Trade Agreement Implementation
Act were originally proposed for
elimination. However, upon
consideration of public comments
received in response to the proposed
rule, these certifications were retained.
The rule will apply to all large and
small entities that are interested in
receiving Government contracts. The
number of small entities to which the
rule will apply is estimated to be
20,378. This rule does not impose any
reporting, recordkeeping, or other
compliance requirements. Flexible
compliance was considered but
determined inappropriate because the
rule eliminates, rather than imposes,
certification burdens on large and small
entities.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the final rule does not
impose any new recordkeeping,
information collection requirements, or
collections of information from offerors,
contractors, or members of the public
that require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 215,
219, 225, 226, 227, 233, and 252

Government procurement.
Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 215, 219, 225,
226, 227, 233, and 252 are amended as
follows:

1. The authority citation for 48 CFR
parts 215, 219, 225, 226, 227, 233, and
252 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 215—CONTRACTING BY
NEGOTIATION

2. Section 215.873 is amended by
revising paragraph (d) to read as
follows:

215.873 Estimated data prices.

* * * * *

(d) The contracting officer shall
ensure that the contract does not
include a requirement for data that the
contractor has delivered or is obligated
to deliver to the Government under
another contract or subcontract, and that
the successful offeror identifies any
such data required by the solicitation.
However, where duplicate data are
desired, the contract price shall include
the costs of duplication, but not of
preparation, of such data.

PART 219—SMALL BUSINESS
PROGRAMS

3. Section 219.301 is amended by
revising paragraph (b) to read as follows:

219.301 Representation by the offeror.
* * * * *

(b) The contracting officer shall
protest an offeror’s representation that it
is a small disadvantaged business
concern when—

(i) There is conflicting evidence;

(if) The offeror represents that the
Small Business Administration
previously determined the concern to be
non-disadvantaged; or

(iii) The offeror represents its
ownership as other than Black
American, Hispanic American, Native
American (including Indian tribes and
Native Hawaiian organizations), Asian
Pacific American, or subcontinent Asian
American, unless the offeror represents
that—

(A) It currently is in the Section 8(a)
program; or

(B) Within the 6 months preceding
submission of its offer, the offeror was
determined by the Small Business
Administration to be socially and
economically disadvantaged, and no
circumstances have changed to vary that
determination.

4. Section 219.302-70 is amended by
revising paragraphs (d) and (e) to read
as follows:

§219.302-70 Protesting a small
disadvantaged business representation.
* * * * *

(d) Upon receipt of a timely protest,
the contracting officer shall withhold
award and forward the protest to the
SBA Office of Program Eligibility, Office
of Minority Small Business and Capitol
Ownership Development, 409 3rd
Street, SW., Washington, DC 20416.
Send SBA—

(1) The protest;

(2) The date the protest was received
and a determination of timeliness; and

(3) The date of bid opening or date on
which notification of apparent
successful offeror was sent to
unsuccessful offerors.

(e) Do not withhold award when—

(1) The contracting officer makes a
written determination that award must
be made to protect the public interest;
or

(2) The offeror represents that, within
the 6 months preceding submission of
its offer, the SBA has determined the
concern to be socially and economically
disadvantaged, and no circumstances
have changed to vary that
determination.

* * * * *

PART 225—FOREIGN ACQUISITION

5. Section 225.603 is amended by
revising paragraph (1)(iii)(C)(2) to read
as follows:

§225.603 Procedures.

(1) * X *

iii) * * *
C * * *

(2) The supplies so purchased will be
delivered to the Government or
incorporated in Government-owned
property or in an end product to be
furnished to the Government, and the
duty will be paid if such supplies or any
portion are used for other than the
performance of the Government contract
or disposed of other than for the benefit
of the Government in accordance with

the contract terms; and
* * * * *

PART 226—OTHER SOCIOECONOMIC
PROGRAMS

6. Section 226.7005 is amended by
revising the introductory text of
paragraph (b) and paragraph (b)(1) to
read as follows:

§226.7005 Eligibility as an HBCU or Ml.
* * * * *

(b) The contracting officer shall accept
an offeror’s HBCU or Ml status under
the provision at 252.226-7001, unless—

(1) Another offeror challenges the

status; or
* * * * *

§226.7008 [Amended]

7. Section 226.7008 is amended in
paragraph (b) by removing the word
“Certification” and inserting the word
“Status” in its place.

PART 227—PATENTS, DATA, AND
COPYRIGHTS

§227.7004 [Amended]

8. Section 227.7004 is amended in
paragraph (a)(6) by removing the word
“certification” and inserting the word
“declaration” in its place.

227.7103-6 [Amended]
9. Section 227.7103-6 is amended in
paragraph (e)(3) by removing the word
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“Certification” and inserting the word
“Declaration” in its place.

227.7104 [Amended]

10. Section 227.7104 is amended in
paragraph (e)(5) by removing the word
“Certification’” and inserting the word
“Declaration” in its place.

PART 233—PROTESTS, DISPUTES,
AND APPEALS

Subpart 233.70 [Removed]
11. Subpart 233.70 is removed.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.212-7001 [Amended]

12. Section 252.212-7001 is amended
by revising the clause date to read “(JAN
1997)”; and in paragraph (b) by
removing the entry *252.233-7000
Certification of Claims and Requests for
Adjustment or Relief (10 U.S.C. 2410)".

13. Section 252.216—7000 is amended
by revising the clause date to read (“JAN
1997)’; by removing paragraph (c)(4);
and by revising paragraph (e)(1) to read
as follows:

252.216-7000 Economic Price
Adjustment—Basic Steel, Aluminum, Brass,
Bronze, or Copper Mill Products.

* * * * *

(e) * * *

(1) The Contractor may, after that time,
deliver any items that were completed or in
the process of manufacture at the time of
receipt of the cancellation notice, provided
the Contractor notifies the Contracting
Officer of such items within 10 days after the

Contractor receives the cancellation notice.
* * * * *

252.216-7001 [Amended]

14. Section 252.216—7001 is amended
by revising the clause date to read “(JAN
1997)”; in the introductory text of
paragraph (f)(2) by removing the words
“and certifying’’; and in the first
sentence of paragraph (f)(4) by removing
the word ““certified”.

15. Section 252.217-7005 is amended
by revising the clause date to read “(JAN
1997)”’; and by revising paragraph (e)(6)
to read as follows:

252.217-7005
Doing Work.

* * * * *

(6) Furnish the Contracting Officer or
designated representative with a copy of the
‘“‘gas-free” or ‘‘safe-for-hotwork™ certificate,
provided by a Marine Chemist or Coast
Guard authorized person in accordance with
Occupational Safety and Health

Inspection and Manner of

Administration regulations (29 CFR 1915.14)
before any hot work is done on a tank;
* * * * *

16. Section 252.219-7000 is amended
by revising the clause date to read “(JAN
1997)""; and by revising the introductory
text of paragraph (c) to read as follows:

252.219-7000 Small Disadvantaged
Business Concern Representation (DoD

Contracts).
* * * * *

(c) Complete the following—
* * * * *

17. Section 252.225-7009 is amended
by revising the clause date to read ““(JAN
1997)"; and by revising paragraphs (i)(9)
and (i)(10) to read as follows:

252.225-7009 Duty-Free Entry—Qualifying
Country End Products and Supplies.
* * * * *

(l) * X *

(9) List of items purchased;

(10) An agreement by the Contractor that
duty shall be paid by the Contractor to the
extent that such supplies, or any portion (if
not scrap or salvage), are diverted to
nongovernmental use other than as a result
of a competitive sale made, directed, or
authorized by the Contracting Officer;

* * * * *

18. Section 252.225-7010 is amended
by revising the clause date to read “(JAN
1997)""; and by revising paragraph
(c)(10) to read as follows:

252.225-7010 Duty-Free Entry—Additional
Provisions.
* * * * *

(C) * X *

(10) An agreement by the Contractor that
duty shall be paid by the Contractor to the
extent that such supplies, or any portion (if
not scrap or salvage), are diverted to
nongovernmental use other than as a result
of a competitive sale made, directed, or
authorized by the Contracting Officer.

* * * * *

19. Section 252.225-7018 is amended
by revising the clause date to read ““(JAN
1997)""; and by revising paragraph (e) to
read as follows:

252.225-7018 Notice of Prohibition of
Certain Contracts with Foreign Entities for
the Conduct of Ballistic Missile Defense
RDT&E.

* * * * *
(e) The offeror (

not a U.S. firm.

(End of provision)

20.-21. Section 252.225-7037 is
amended by revising the clause date to
read “(JAN 1997)""; and by revising
paragraphs (i)(9) and (i)(10) to read as
follows:

) is ( ) is

252.225-7037 Duty-Free Entry—NAFTA
Country End Products and Supplies.

* * * * *

(l) * X *

(9) List of items purchased;

(10) An agreement by the Contractor that
duty shall be paid by the Contractor to the
extent that such supplies, or any portion (if
not scrap or salvage), are diverted to
nongovernmental use other than as a result
of a competitive sale made, directed, or
authorized by the Contracting Officer; and
* * * * *

22. Section 252.226—7001 is amended
by revising the section title, clause title
and date, and paragraph (b) to read as
follows:

252.226-7001 Historically Black College or
University and Minority Institution Status.
* * * * *
HISTORICALLY BLACK COLLEGE
OR UNIVERSITY AND MINORITY
INSTITUTION STATUS (JAN 1997)
* * * * *
(b) Status.
If applicable, the offeror shall check the
appropriate space below:
A historically black college or
university
A minority institution
(End of provision)

23. Section 252.227-7036 is revised to
read as follows:

252.227-7036 Declaration of Technical
Data Conformity.

As prescribed at 227.7103-6(e)(3) or
227.7104(e)(5), use the following clause:

DECLARATION OF TECHNICAL DATA
CONFORMITY (JAN 1997)

All technical data delivered under this
contract shall be accompanied by the
following written declaration: The
Contractor, , hereby
declares that, to the best of its knowledge and
belief, the technical data delivered herewith
under Contract No. is
complete, accurate, and complies with all
requirements of the contract.

Date

Name and Title of Authorized Official
(End of clause)

252.233-700 [Removed].

24. Section 252.233-7000 is removed.

25. Section 252.236-7003 is amended
by revising the clause date to read “(JAN
1997)’; and by revising paragraphs
(c)(1) and (c)(2) and the introductory
text of paragraph (c)(3) to read as
follows:

252.236-7003 Payment for Mobilization
and Preparatory Work.
* * * * *

(C) * X %

(1) An account of the Contractor’s actual
expenditures;

(2) Supporting documentation, including
receipted bills or copies of payrolls and
freight bills; and

(3) The Contractor’s documentation—

* * * * *
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26. Section 252.236—7006 is amended
by revising the clause date to read “(JAN
1997)’; and by revising paragraph (c) to
read as follows:

252.236-7006 Cost Limitation.
* * * * *

(c) Prices stated in offers for items subject
to cost limitations shall include an
appropriate apportionment of all costs, direct
and indirect, overhead, and profit.

* * * * *

252.239-7007 [Amended].

27. Section 252.239-7007 is amended
by revising the clause date to read “(JAN
1997)’; and in paragraph (d)(1) by
removing the word “‘certified”.

252.247-7001 [Amended)].

28. Section 252.247-7001 is amended
by revising the clause date to read “(JAN
1997)”’; and in paragraph (g) by
removing the word “‘certification” and
inserting the word ‘“‘statement” in its
place.

[FR Doc. 97-1036 Filed 1-16-97; 8:45 am]
BILLING CODE 5000-04-M

48 CFR Part 225
[DFARS Case 96—D030]

Defense Federal Acquisition
Regulation Supplement; Metalworking
Machinery—Trade Agreements

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: The Director of Defense
Procurement has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to reflect the expiration of
certain statutory restrictions on the
acquisition of machine tools.

EFFECTIVE DATE: January 17, 1997.

FOR FURTHER INFORMATION CONTACT:

Ms. Amy Williams, PDUSD (A&T) DP
(DAR), IMD 3D139, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telephone (703) 602—0131. Telefax
(703) 602-0350. Please cite DFARS Case
96-D030 in all correspondence related
to this issue.

SUPPLEMENTARY INFORMATION:
A. Background

10 U.S.C. 2534 (a)(4)(B) restricted the
acquisition of non-domestic machine
tools in certain Federal Supply Classes
for metalworking machinery. This
restriction ceased to be effective on
October 1, 1996. On November 15, 1996
(61 FR 58488), the DFARS was amended
to remove language that implemented
10 U.S.C. 2534(a)(4)(B), at 225.7004,

252.225-7017, and 225.7040. This final
rule makes a related amendment at
DFARS 225.403-70. The rule removes
the exception to application of the trade
agreements acts for those machine tools
for which acquisition was previously,
but is no longer, restricted by 10 U.S.C.
2534(a)(4)(B).

B. Regulatory Flexibility Act

This final rule does not constitute a
significant DFARS revision within the
meaning of FAR 1.501 and Public Law
98-577 and publication for public
comment is not required. However,
comments from small entities
concerning the affected DFARS subpart
will be considered in accordance with 5
U.S.C. 610. Such comments should cite
DFARS Case 96-D030 in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this final rule does
not contain any information collection
requirements that require approval by
the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 225

Government procurement.
Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Part 225 is
amended as follows:

1. The authority citation for 48 CFR
Part 225 continues to read as follows:

AUTHORITY: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION

225.403-70 [Amended]

2. Section 225.403-70 is amended by
removing the entry *“34 Metalworking
machinery (except 3408, 3410-3419,
3426, 3433, 3441-3443, 3446, 3448,
3449, 3460, 3461)” and inserting in its
place the entry ““34 Metalworking
machinery”’.

[FR Doc. 97-1040 Filed 1-6-97; 8:45 am]
BILLING CODE 5000-04-M

48 CFR Part 225
[DFARS Case 96-D319]

Defense Federal Acquisition
Regulation Supplement; Authority To
Waive Foreign Purchase Restrictions

AGENCY: Department of Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: The Director of Defense
Procurement has issued an interim rule

amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 810 of
the National Defense Authorization Act
of Fiscal Year 1997 (Public Law 104—
201). Section 810 adds new authority to
waive the restrictions on foreign
purchases at 10 U.S.C. 2534.
DATES: Effective date: January 17, 1997.
Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before March 18, 1997, to be
considered in the formulation of the
final rule.
ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, Attn:
Ms. Amy Williams, PDUSD (A&T) DP
(DAR), IMD 3D139, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telefax number (703) 602—0350. Please
cite DFARS Case 96-D319 in all
correspondence related to this issue.
FOR FURTHER INFORMATION CONTACT:
Ms. Amy Williams, (703) 602-0131.

SUPPLEMENTARY INFORMATION:
A. Background

This interim rule implements Section
810 of the National Defense
Authorization Act for Fiscal Year 1997
(Public Law 104-201). Section 810 adds
new authority to waive the restrictions
on foreign purchases at 10 U.S.C. 2534,
applicable to buses, chemical weapons
antidote, air circuit breakers, ball and
roller bearings, totally enclosed lifeboat
survival systems, and anchor and
mooring chain, if application of the
restrictions would impede the
reciprocal procurement of defense items
under a memorandum of understanding.
However, this waiver authority will not
be effective with regard to the additional
restrictions on the acquisition of anchor
and mooring chain, noncommercial ball
and roller bearings, and totally enclosed
lifeboat survival systems, contained in
defense appropriations acts (and
implemented at DFARS 225.7012,
225.7019, and 225.7022, respectively).

B. Regulatory Flexibility Act

This interim rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because there are no known small
business manufacturers of buses, air
circuit breakers, or the restricted
chemical weapons antidote; acquisition
of anchor and mooring chain,
noncommercial ball and roller bearings,
and totally enclosed lifeboat survival
systems is presently restricted to
domestic sources by defense
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appropriations acts; and the restrictions
of 10 U.S.C. 2534 do not apply to
purchases of commercial items
incorporating ball or roller bearings. An
Initial Regulatory Flexibility Analysis
has, therefore, not been prepared.
Comments are invited from small
businesses and other interested parties.
Comments from small entities
concerning the affected DFARS subparts
also will be considered in accordance
with 5 U.S.C. 610. Such comments
should be submitted separately and
should cite DFARS Case 96-D319 in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this interim rule does
not contain any information collection
requirements that require approval by
the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
that urgent and compelling reasons exist
to publish this interim rule prior to
affording the public an opportunity to
comment. This action is necessary to
implement Section 810 of the National
Defense Authorization Act for Fiscal
Year 1997 (Public Law 104—-201).
Section 810 adds new authority to
waive the restrictions on foreign
purchases at 10 U.S.C. 2534, and was
effective upon enactment on September
23, 1996. Comments received in
response to the publication of this
interim rule will be considered in
formulating the final rule.

List of Subjects in 48 CFR Part 225

Government procurement.
Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Part 225 is
amended as follows:

1. The authority citation for 48 CFR
Part 225 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION

2. Section 225.7005 is amended by
revising paragraph (a)(3) to read as
follows:

225.7005 Waiver of certain restrictions.
* * * * *
a * * *

(3) Application of the restriction
would impede cooperative programs
entered into between DoD and a foreign
country or would impede the reciprocal

procurement of defense items under a
memorandum of understanding
providing for reciprocal procurement of
defense items under 225.872, and that
country does not discriminate against
defense items produced in the United
States to a greater degree than the
United States discriminates against
defense items produced in that country.

* * * * *

3. Section 225.7019-3 is amended by
revising paragraph (a)(1)(iv) to read as
follows:

225.7019-3 Waiver.

(a) * X *

(1) * *x

(iv) Application of the restriction
would impede cooperative programs
entered into between DoD and a foreign
country or would impede the reciprocal
procurement of defense items under a
memorandum of understanding
providing for reciprocal procurement of
defense items under 225.872, and that
country does not discriminate against
defense items produced in the United
States to a greater degree than the
United States discriminates against
defense items produced in that country;

* * * * *

[FR Doc. 97-1038 Filed 1-16-97; 8:45 am]
BILLING CODE 5000-04-M

48 CFR Parts 225 and 252
[DFARS Case 96-D021]
Defense Federal Acquisition

Regulation Supplement; Contingent
Fees—Foreign Military Sales

AGENCY: Department of Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: The Director of Defense
Procurement has issued an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to conform to changes adopted
in the Federal Acquisition Regulation
(FAR), pertaining to elimination of
requirements for Government review of
a prospective contractor’s contingent fee
arrangements.
DATES: Effective date: January 17, 1997.
Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before March 18, 1997, to be
considered in the formulation of the
final rule.
ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, Attn:
Ms. Amy Williams, PDUSD (A&T) DP
(DAR), IMD 3D139, 3062 Defense

Pentagon, Washington, DC 20301-3062.
Telefax number (703) 602—-0350. Please
cite DFARS Case 96-D021 in all
correspondence related to this issue.

FOR FURTHER INFORMATION CONTACT:
Ms. Amy Williams, (703) 602—0131.

SUPPLEMENTARY INFORMATION:
A. Background

This interim rule amends DFARS
225.73, 252.212-7001, and 252.225—
7027 to conform to the FAR revisions
published as Item | of Federal
Acquisition Circular 90-40 (61 FR
39188, July 26, 1996), which removed
requirements for prospective contractors
to provide certain information to the
Government regarding contingent fee
arrangements. This interim rule makes
the associated DFARS changes related to
contingent fees under contracts for
foreign military sales.

B. Regulatory Flexibility Act

This interim rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule removes requirements
for contracting officer review of
contingent fee arrangements under
foreign military sales contracts, but does
not change the policy pertaining to the
allowability of contingent fees under
these contracts. An Initial Regulatory
Flexibility Analysis has, therefore, not
been prepared. Comments are invited
from small businesses and other
interested parties. Comments from small
entities concerning the affected DFARS
subparts also will be considered in
accordance with 5 U.S.C. 610. Such
comments should be submitted
separately and should cite DFARS Case
96-D021 in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this interim rule does
not contain any information collection
requirements that require approval by
the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
that urgent and compelling reasons exist
to publish this interim rule prior to
affording the public an opportunity to
comment. This interim rule conforms
the DFARS to changes already adopted
in the FAR. Federal Acquisition Circular
90-40 (FAR Case 93-009) eliminated
the clause at FAR 52.203—-4, Contingent
Fee Representation and Agreement; the
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Standard Form 119, Statement of
Contingent or Other Fees; and the
associated requirements in FAR Subpart
3.4 relating to review and evaluation of
contingent fees. This interim rule makes
the associated DFARS changes related to
contingent fees for foreign military
sales. Immediate publication of an
interim rule is necessary because
compliance with the existing
requirements of DFARS 225.7302 and
225.7303 is no longer feasible.
Comments received in response to the
publication of this interim rule will be
considered in formulating the final rule.

List of Subjects in 48 CFR Parts 225 and
252

Government procurement.
Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 225 and 252
are amended as follows:

1. The authority citation for 48 CFR
Parts 225 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION

225.7302 [Amended]

2. Section 225.7302 is amended by
removing paragraph (a)(1), and by
redesignating paragraphs (a)(2) through
(a)(5) as paragraphs (a)(1) through (a)(4).

3. Section 225.7303—4 is revised to
read as follows:

225.7303-4 Contingent fees.

(a) Contingent fees are allowable
under defense contracts provided that
the fees are paid to a bona fide
employee or a bona fide established
commercial or selling agency
maintained by the prospective
contractor for the purpose of securing
business (see FAR part 31 and FAR
subpart 3.4). For FMS, it is extremely
difficult for DoD to verify the services,
or the value of the services. Therefore,
the cost of allowable contingent fees (as
defined in FAR subpart 3.4) is limited
to $50,000.

(b) Under DoD 5105.38-M, Security
Assistance Management Manual, Letters
of Offer and Acceptance for
requirements for the governments of
Australia, Taiwan, Egypt, Greece, Israel,
Japan, Jordan, Republic of Korea,
Kuwait, Pakistan, Philippines, Saudi
Arabia, Turkey, Thailand, or Venezuela
(Air Force) must provide that all U.S.
Government contracts resulting from the
Letters of Offer prohibit the payment of
contingent fees unless the payments
have been identified and payment
approved in writing by the foreign

customer before contract award. (See
225.7308(a).)

4. Section 225.7308 is amended by
revising paragraph (a) to read as follows:

225.7308 Contract clauses.

(a) Use the clause at 252.225-7027,
Restriction on Contingent Fees for
Foreign Military Sales, in all
solicitations and contracts for foreign
military sales.

* * * * *

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

5. Section 252.212-7001 is amended
by revising the clause date to read “(JAN
1997)”, and by removing the entry
*252.225-7027 Limitation on Sales
Commissions and Fees (12 U.S.C.
2779)” and inserting in its place the
entry ““252.225-7027 Restriction on
Contingent Fees for Foreign Military
Sales (22 U.S.C. 2779)".

6. Section 252.225-7027 is revised to
read as follows:

252.225-7027 Restriction on Contingent
Fees for Foreign Military Sales.

As prescribed in 225.7308(a), use the
following clause. Insert in paragraph (b)
of the clause the name(s) of any foreign
country customer(s) listed in 225.7303—
4(b).

Restriction on Contingent Fees for Foreign
Military Sales (Jan 1997)

Contingent fees, as defined in the Covenant
Against Contingent Fees clause of this
contract, are not an allowable cost, and the
contract price (including any subcontracts)
shall not include any direct or indirect cost
of contingent fees for Contractor (or
subcontractor) sales representatives for
solicitation or promotion or otherwise to
secure the conclusion of the sale of any of the
supplies or services called for by this
contract, unless—

(a) The amount of contingent fee per
foreign military sale does not exceed $50,000;
and

(b) For sales to the Government(s) of

, the contingent fees have been
identified and payment approved in writing
by the named Government(s) before contract
award.

(End of clause)
[FR Doc. 97-1039 Filed 1-16-97; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 1
[OST Docket No. 1; Amdt. 1-283]
Organization and Delegation of Powers

and Duties, Delegations of Authority to
the Maritime Administrator

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Secretary of
Transportation (Secretary) hereby
delegates to the Maritime Administrator
authority of the Secretary of
Transportation under sections 1008,
1009, and 1013 of Public Law 104-324.
This amendment adds a new paragraph
1.66(x) to reflect this delegation of
authority.

EFFECTIVE DATE: This rule becomes
effective January 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Richard Weaver, Chief, Division of
Management and Organization,
Maritime Administration, MAR-318,
Room 7301, 400 Seventh Street, S.W.,
Washington, DC 20590, (202) 366—2811
or Gwyneth Radloff, Office of General
Counsel (C-50), Department of
Transportation, Room 10424, 400
Seventh Street, SW, Washington, DC
20590, (202) 366—9305.
SUPPLEMENTARY INFORMATION: Under
sections 1008, 1009, and 1013 of Public
Law 104-324 , the Secretary of
Transportation (Secretary) may convey
the right, title, and interest of the United
States Government in certain specified
vessels, equipment, and materials to
specified recipients or for specified
purposes. This amendment to 49 CFR
Part 1 delegates the Secretary’s
authorities related to the above
responsibilities to the Maritime
Administrator.

Since this amendment relates to
departmental management,
organization, procedure, and practice,
notice and comment are unnecessary,
and the rule may become effective in
fewer than 30 days after publication in
the Federal Register.

List of Subjects in 49 CFR Part 1
Authority delegations (Government
agencies), Organizations and functions
(Government agencies).
In consideration of the foregoing, Part
1 of Title 49, Code of Federal
Regulations, is amended as follows:

PART 1—[AMENDED]

1. The authority citation for Part 1
continues to read as follows:
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Authority: 49 U.S.C. 322; Pub. L. 101-552,
28 U.S.C. 2672, 31 U.S.C. 3711(a)(2).

2. Section 1.66 is amended by
inserting a new paragraph (x), to read as
follows:

§1.66 Delegation to Maritime
Administrator.
* * * * *

(x) Carry out the responsibilities and
exercise the authorities of the Secretary
of Transportation under sections 1008,
1009, and 1013 of Public Law 104-324;

* * * * *

Issued at Washington, DC this 31st day of
December 1996.

Federico Pefa,

Secretary of Transportation.

[FR Doc. 97-1252 Filed 1-16-97; 8:45 am]
BILLING CODE 4910-62—P

Research and Special Programs
Administration

49 CFR Part 192
[Docket No. PS-118; Amendment 192-80]

RIN 2137-AB97

Excess Flow Valve—Performance
Standards

AGENCY: Research and Special Programs
Administration, (RSPA), DOT.

ACTION: Final rule; response to petition
for reconsideration.

SUMMARY: This action concerns a
petition from the American Gas
Association (AGA) to reconsider and
clarify certain provisions of the excess
flow valve (EFV) performance standards
regulations. AGA’s request to clarify the
rule by deleting language in the
regulation concerning sizing of the EFV
and locating the EFV beyond the hard
surface is granted because some
operators are apparently misinterpreting
this language. AGA’s request to delete
the recommended installation standards
from the performance standards rule
and include them in the notification
rulemaking is denied because such
standards are applicable to an EFV’s
safe and reliable operation. AGA’s
request to allow an operator to
determine how to identify the presence
of an EFV in the service line is denied
because the final rule already allows the
operator this flexibility.

EFFECTIVE DATE: February 18, 1997.

FOR FURTHER INFORMATION CONTACT:
Mike Israni (202) 366—4571, regarding
this final rule or the Dockets Unit, (202)
366-5046, regarding copies of this final
rule or other material in the docket.

SUPPLEMENTARY INFORMATION:
Background

On June 20, 1996 (61 FR 31449),
RSPA published regulations (49 CFR
192.381) prescribing performance
standards for EFVs used to protect
single-residence service lines. In a
petition for reconsideration and request
for clarification dated July 17, 1996,
AGA asked RSPA to reconsider several
provisions of this final rule on EFV
performance standards. On July 30,
1996, OPS and AGA met to discuss the
issues in the petition.

AGA Petition for Reconsideration

I. AGA contended that the marking
requirement (§192.381(c)) and
recommendations concerning where to
locate the EFV (8§ 192.381(d)) and
whether to install an EFV in certain
circumstances (§192.381(e)) are
installation standards and should not
have been included in the final rule on
EFV performance standards. AGA
maintained that these requirements
should have been included in RSPA’s
notice of proposed rulemaking on EFV
customer notification (61 FR 33476;
June 27, 1996), and subject to notice and
comment.

Response: RSPA disagrees that the
marking requirement and the
recommendations on locating and
installing an EFV are misplaced and
were not subject to notice and comment.
RSPA established the EFV performance
standards as minimum requirements for
an EFV to perform safely and reliably
when installed in a gas piping system.
The marking requirement and the
recommendations on locating and
installing an EFV were included in the
rule because RSPA considers them
integral to an EFV’s performance.

RSPA recommended the
circumstances in which an operator
should not install an EFV and where the
operator should locate the EFV to
address concerns raised during the EFV
rulemaking process. Because these
recommendations addressed comments
that were made during the EFV
rulemaking process, although not
specifically proposed, RSPA considered
them to be within the scope of the EFV
rulemaking. To address commenters’
concern about placing an EFV in a
system where contaminants could cause
a malfunction, RSPA included a
recommendation that operators consider
this factor when installing an EFV.
Similarly, to address concerns about
protecting the maximum length of
service line, as well as comments about
logistical and economic difficulties in
installing or removing an EFV beneath
a hard surface, RSPA recommended that

an operator locate the EFV beyond the
hard surface and as near the gas supply
main as practical. Both recommended
standards affect an EFV’s operation and
reliability, and are better suited to the
performance standards rule than the
notification rulemaking. The proposed
notification rule proposes to require
operators to notify customers about the
availability, safety benefits, and cost
associated with EFV installation, issues
not related to an EFV’s operation.

The requirement to identify the
presence of an EFV in a service line by
marking or other means is intended to
alert personnel servicing the line to its
presence. Although not technically a
performance standard, the requirement
is better placed in the performance
standards rule because it helps to ensure
that a service line with an EFV is
properly serviced.

Accordingly, for the reasons
discussed, RSPA does not adopt AGA’s
suggestion to amend the final rule by
deleting these sections. However, AGA’s
additional concerns about the
recommendation to locate an EFV
beyond the hard surface are addressed
in section Il of this document.

Il. AGA requested RSPA to clarify the
requirement to mark, or otherwise
identify, the presence of an EFV in a
service line (8192.381(c)). AGA
expressed concern that marking would
notify the public of the valve’s existence
to the detriment of the public’s safety.
AGA suggested that RSPA amend this
requirement to allow each operator to
determine the method to identify the
presence of an EFV in the service line.

Response: By requiring an operator to
mark or otherwise identify the presence
of an EFV in a service line, the final rule
intended for each operator to determine
how to identify the presence of an EFV
to personnel servicing the line. The
language in the rule left to the operator’s
discretion whether to identify the EFV’s
presence by marking the line, by
indicating on maps and records, or by
using some other method. When, during
the meeting, OPS explained that this
language was not intended to limit an
operator, AGA agreed that further
clarifying language was not needed.
Thus, we do not see any necessity for
modifying the rule.

I11. The final rule (8 192.381 (d))
recommended that an operator locate an
EFV beyond the hard surface and as
near as practical to the fitting
connecting the service line to its source
of gas supply. In its petition AGA said
that the language specifying that an EFV
should be located beyond the hard
surface could increase the costs of
installation and reduce the safety
benefits of EFVs. AGA explained that
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under the three most common
installation and replacement methods
(trenching, boring, insertion), an
additional excavation or cutting and
resealing of the pipe would be needed
to accommodate the requirement.
Furthermore, the effect of this
requirement would be to install the EFV
further from the service line than
necessary.

Response: RSPA intended in the final
rule that if an EFV were installed in a
service line, it would be located as near
the gas supply main as practical. RSPA
further recommended that the EFV be
located beyond the hard surface to
alleviate concerns raised during the
rulemaking process that installing or
removing an EFV under a hard surface
would result in increased installation or
removal costs. To avoid any confusion
for the operator about where best to
locate an EFV, RSPA is deleting the
language *‘beyond the hard surface”
from the rule.

RSPA continues to believe that if an
EFV is installed, it is placed as near the
source of gas supply as practical to
ensure the EFV protects the maximum
length of service line. Therefore, we are
further amending the section to clarify
the original intent of the rule by
changing ““should locate” to “‘shall
locate the EFV as near as practical to the
fitting connecting the service line to its
source of gas supply.” The clarification
continues to allow the operator to
decide if such an installation is
practical.

IV. AGA argued in its petition that the
language requiring that the EFV be
‘“sized to close at * * *”
(8192.381(a)(3)(1)), has caused
confusion among operators. AGA
explained that because sizing is usually
done by an engineer, not the
manufacturer, an operator could not
ensure that the manufacturer had sized
the valve correctly. AGA recommended
RSPA delete this language or clarify
who bears responsibility for ensuring
the EFV is correctly sized.

Response: In RSPA’s experience, the
language concerning sizing should not
cause confusion. Nonetheless, to
preclude this possibility, RSPA is
deleting the language ““[b]e sized
to * * *” from §192.381(a)(3)(l).

Regulatory Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

The Office of Management and Budget
(OMB) does not consider this final rule
to be a significant regulatory action
under section 3(f) of Executive Order
12866. Therefore, OMB did not review
this final rule. Also, DOT does not

consider this final rule to be significant
under its regulatory policies and
procedures (44 FR 11034; February 26,
1979). Because this final rule merely
clarifies an existing rule, the economic
impact is too minimal to warrant an
evaluation of costs and benefits.
However, an economic evaluation of the
original final rule is available for review
in the docket.

Executive Order 12612

We analyzed this final rule under the
principles and criteria in Executive
Order 12612 (*“Federalism’’). The final
rule does not have sufficient federalism
impacts to warrant preparation of a
federalism assessment.

Regulatory Flexibility Act

I certify, under Section 605 of the
Regulatory Flexibility Act, that this final
rule will not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

This rule does not modify the
paperwork burden that operators
already have. Therefore, a paperwork
evaluation is unnecessary.

List of Subjects in 49 CFR Part 192

Natural gas, Pipeline safety, Reporting
and record keeping requirements.

RSPA amends 49 CFR part 192 as
follows:

PART 192—[AMENDED]

1. The authority citation for part 192
continues to read as follows:
Authority: 49 U.S.C. 5103, 60102, 60104,

60108, 60109, 60110, 60113, and 60118; 49
CFR 1.53.

2. Section 192.381 is amended by
revising paragraphs (a)(3)(i), and (d) to
read as follows:

§192.381 Service lines: Excess flow valve
performance standards.
a * X *

(3) At 10 psig:

(i) Close at, or not more than 50
percent above, the rated closure flow
rate specified by the manufacturer; and
* * * * *

(d) An operator shall locate an excess
flow valve as near as practical to the
fitting connecting the service line to its
source of gas supply.

* * * * *

Issued in Washington, DC, on January 14,

1997.

Kelley S. Coyner,

Deputy Administrator.

[FR Doc. 97-1249 Filed 1-16-97; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 961105310-6374-02; I.D.
102396A]

RIN 0648—-AJ31

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Framework Adjustment 17

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Framework Adjustment 17
and to correct the regulations
implementing Amendment 7 to the
Northeast Multispecies Fishery
Management Plan (FMP). Framework 17
restores unused days-at-sea (DAS) to
vessels enrolled in the DAS effort-
control call-in system that fished less
than one-sixth of their Amendment 7
DAS allocation during the months of
May and June 1996. The intent of this
rule is to provide vessels with their full
Amendment 7 allocation of DAS and to
correct an inadvertent omission in a
previous rule.

EFFECTIVE DATE: January 14, 1997.
ADDRESSES: Copies of Amendment 7 to
the Northeast Multispecies Fishery
Management Plan (Amendment 7), its
regulatory impact review (RIR) and the
final regulatory flexibility analysis
(RFA) contained within the RIR, its final
supplemental environmental impact
statement, and Framework Adjustment
17 documents are available upon
request from Christopher B. Kellogg,
Acting Executive Director, New England
Fishery Management Council (Council),
5 Broadway, Saugus, MA 01906-1097.
FOR FURTHER INFORMATION CONTACT:
Susan A. Murphy, NMFS, Fishery
Policy Analyst, 508-281-9252.
SUPPLEMENTARY INFORMATION:
Amendment 7 to the FMP (61 FR 27710,
May 31, 1996) became effective on July
1, 1996, and implemented reductions in
DAS for vessels already under the effort-
control system. During the
developmental stages of Amendment 7,
it became clear that the New England
Fishery Management Council (Council)
would be unable to submit the
amendment in time for it to be
implemented before the May 1 start of
the new fishing year. To address this
situation, the Council agreed to prorate
DAS to adjust for the gap between the
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start of the fishing year and the
implementation date of the revised
allocations. However, because this had
the unintended effect of assessing a
prorated number of DAS, regardless of
whether the DAS were actually used,
and because the call-in system is in
place to assess actual DAS used, the
Council opted, through Framework 17,
to use the actual method for those
vessels subject to the call-in system in
May and June. Further details
concerning justification for and
development of Framework Adjustment
17 were provided in the notice of
proposed rulemaking (61 FR 58365,
November 14, 1996) and are not
repeated here.

This framework restores unused DAS
(up to one-sixth of the full-year
allocation) to vessels enrolled in the
call-in system in May and June 1996,
and that did not record more than one-
sixth of their full-year allocation. Since
these vessels (vessels holding a 1996
Amendment 5 multispecies permit in
the Individual, Fleet, or Combination
Vessel categories) had the opportunity
to request a change in permit category,
provided that the application was
completed and sent to the Regional
Administrator by August 15, 1996, the
restoration of DAS will be calculated
based on the permit category held by the
vessel on August 16, 1996.

This rule also adds surf clam and
ocean quahog dredge gear to the
definition of exempted gear with respect
to the NE multispecies fishery (i.e., gear
that is deemed not capable of catching
multispecies). This gear was
inadvertently excluded from the
definition in the final rule for
Amendment 7, which created an
inconsistency with the final
Amendment 7 document.

Comments and Responses

Comment: Associated Fisheries of
Maine, Maine Fishermen’s Wives
Association, Atlantic Trawlers Fishing,
Inc., Senators Olympia J. Snowe and
William S. Cohen, and one individual
submitted written comments in support
of Framework 17. The commenters
asserted that the proposed rule to
Amendment 7 did not explain how DAS
would be prorated and, consequently,
was interpreted by many to mean that
DAS would be prorated only for those
vessels that were not under the call-in
system previous to Amendment 7.
Because of this interpretation, one
commenter stated that many vessels
reserved their DAS in May and June for
periods of time throughout the year that
are traditionally more profitable to fish.
Several others stated that it would

create a financial hardship if their
unused DAS were not restored.

Response: With the approval of
Framework Adjustment 17, DAS will
automatically be restored to vessels
enrolled in the call-in system that fished
less than one-sixth of their Amendment
7 allocation during the months of May
and June 1996.

Classification

In addition to the restoration of
unused DAS for which prior notice and
opportunity for public comment was
provided, this rule corrects a provision
for which full prior notice and
opportunity for comment were provided
during the development and
implementation of Amendment 7.
Therefore, the Assistant Administrator
for Fisheries, NOAA (AA), under 5
U.S.C. 553(b)(B), finds that additional
prior notice and opportunity for public
comment is unnecessary.

Under 5 U.S.C. 553(d)(1), both
provisions of this rule are not subject to
a delay in effectiveness because they
relieve restrictions on the fishing
industry.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities. The reasons
were published in the notice of
proposed rulemaking for Framework
Adjustment 17. As a result, a regulatory
flexibility analysis was not prepared.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: January 13, 1997.
Charles Karnella,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:
Authority: 16 U.S.C. 1801 et seq.

2.1n §648.2, the definition for
“Exempted gear” is revised to read as
follows:

8648.2 Definitions.

* * * * *

Exempted gear, with respect to the NE
multispecies fishery, means gear that is
deemed to be not capable of catching NE
multispecies and includes: Pelagic hook
and line, pelagic longline, spears, rakes,
diving gear, cast nets, tongs, harpoons,
weirs, dipnets, stop nets, pound nets,
pelagic gillnets, pots and traps, purse
seines, shrimp trawls (with a properly
configured grate as defined under this
part), surf clam and ocean quahog
dredges, and midwater trawls.

3. In §648.82, paragraphs (b)(1)(i),
(b)(2)(i), (b)(5)(i), and (b)(7)(i) are
revised, and paragraph (j) is added to
read as follows:

§648.82 Effort-control program for limited
access vessels.
* * * * *

(b) * % %

(l) * k* *

(i) DAS allocation. A vessel fishing
under the Individual DAS category shall
be allocated 65 percent of its initial
1994 allocation baseline, as established
under Amendment 5 to the NE
Multispecies FMP, multiplied by the
proration factor of 0.833 for the 1996
fishing year, unless a vessel qualifies for
a restoration of DAS under paragraph (j)
of this section, and 50 percent of its
initial allocation baseline for the 1997
fishing year and beyond, as calculated
under paragraph (d)(1) of this section.

* * * * *
2 * * *

(i) DAS allocation. A vessel fishing
under the Fleet DAS category shall be
allocated 116 DAS (139 DAS multiplied
by the proration factor of 0.833) for the
1996 fishing year, unless a vessel
qualifies for a restoration of DAS under
paragraph (j) of this section, and 88 DAS
for the 1997 fishing year and beyond.

* * * * *

(5) * x x

(i) DAS allocation. A vessel fishing
under the Combination Vessel category
shall be allocated 65 percent of its
initial 1994 allocation baseline, as
established under Amendment 5 to the
NE Multispecies FMP, multiplied by the
proration factor of 0.833 for the 1996
fishing year, unless a vessel qualifies for
a restoration of DAS under paragraph (j)
of this section, and 50 percent of its
initial allocation baseline for the 1997
fishing year and beyond, as calculated
under paragraph (d)(1) of this section.

* * * * *
7 * * *x

(i) DAS allocation. A vessel fishing
under th