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NOW AVAILABLE ONLINE

The January 1997 Office of the Federal Register Document
Drafting Handbook

Free, easy, online access to the newly revised January 1997
Office of the Federal Register Document Drafting Handbook
(DDH) is now available at:

http://www.nara.gov/nara/fedreg/ddh/ddhout.html

This handbook helps Federal agencies to prepare documents
for publication in the Federal Register.

For additional information on access, contact the Office of
the Federal Register’s Technical Support Staff.

Phone: 202–523–3447

E-mail: info@fedreg.nara.gov

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.
WHY: To provide the public with access to information necessary

to research Federal agency regulations which directly affect
them. There will be no discussion of specific agency
regulations.

WASHINGTON, DC
WHEN: February 18, 1997 at 9:00 am
WHERE: Office of the Federal Register

Conference Room
800 North Capitol Street, NW
Washington, DC
(3 blocks north of Union Station Metro)

RESERVATIONS: 202–523–4538
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DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Part 204

[INS No. 1647–95]

RIN 1115–AE24

Priority Dates for Employment-Based
Petitions

AGENCY: Immigration and Naturalization
Service, Justice.
ACTION: Final rule.

SUMMARY: This final rule adopts without
change, an interim rule published in the
Federal Register by the Immigration and
Naturalization Service (‘‘the Service’’)
on June 27, 1996, that eliminated a
requirement that an employment-based
petition, based on a labor certification
which was accepted by a state
employment agency before October 1,
1991, must be filed with the Service
before October 1, 1993, in order to
maintain a pre-October 1, 1991, priority
date. This final rule is necessary to
implement section 218 of the
Immigration and Nationality Technical
Corrections Act of 1994 (INTCA).
EFFECTIVE DATE: January 31, 1997.
FOR FURTHER INFORMATION CONTACT:
Michael W. Straus, Senior
Adjudications Officer, Adjudications
Division, Immigration and
Naturalization Service, 425 I Street,
NW., Room 3412, Washington, DC
20536, telephone (202) 514–5014.
SUPPLEMENTARY INFORMATION: On
October 25, 1994, the President signed
into law the Immigration and
Nationality Technical Corrections Act of
1994 (INTCA), Pub. L. 103–416. Before
the enactment of INTCA, if an employer
filed a labor certification with a state
employment agency prior to October 1,
1991, the employer was required to file
an employment-based petition with the
Service by September 30, 1993, in order

to maintain the pre-October 1, 1991,
priority date. Section 218 of INTCA
eliminated this provision. As a result,
the priority date for all employment-
based petitions accompanied by a labor
certification is the date the State
employment office accepted the labor
certification.

On June 27, 1996, at 61 FR 33304–05,
the Service published an interim rule
with request for comments
implementing section 218 of INTCA in
the Federal Register. Interested persons
were invited to submit written
comments on or before August 26, 1996.
The Service received no comments. For
the reasons given in the June 27, 1996,
interim rule, the Service will adopt the
interim rule as final without change.

Regulatory Flexibility Act
The Commissioner of the Immigration

and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule affects only a very
limited number of petitioners and aliens
who filed requests for labor
certifications prior to October 1, 1991.

Executive Order 12866
This rule is not considered by the

Department of Justice, Immigration and
Naturalization Service, to be a
‘‘significant regulatory action’’ under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
the Office of Management and Budget
has waived its review process under
section 6(a)(3)(A).

Executive Order 12612
The regulation will not have

substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient Federalism implications
to warrant the preparation of a
Federalism Assessment.

Executive Order 12988
This interim rule meets the applicable

standards set forth in sections 3(a) and
3(b)(2) of E.O. 12988.

List of Subjects in 8 CFR Part 204
Administrative practice and

procedure, Aliens, Employment,
Immigration, Petitions.

Accordingly, the interim rule
amending 8 CFR part 204, which was
published in the Federal Register at 61
FR 33304–05 on June 27, 1996, is
adopted as a final rule without change.

Dated: January 17, 1997.
Doris Meissner,
Commissioner, Immigration and
Naturalization Service.
[FR Doc. 97–2424 Filed 1–30–97; 8:45 am]
BILLING CODE 4410–10–M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 96–ACE–21]

Amendment to Class E Airspace;
Omaha, NE

AGENCY: Federal Aviation
Administration [FAA], DOT.
ACTION: Final rule.

SUMMARY: This amendment modifies the
Class E airspace area at Omaha, NE, to
accommodate a planned Global
Positioning System (GPS), installation of
an Instrument Approach System (ILS),
and other amended Standard Instrument
Approach Procedures (SIAPs) at Eppley
Airfield. This action will provide for
additional controlled airspace for
departing aircraft and deletes the
extension to the southeast and reduces
the extension to the northwest of the
airport.
EFFECTIVE DATE: 0901 UTC, May 22,
1997.
FURTHER INFORMATION CONTACT: Kathy
Randolph, Air Traffic Operations
Branch, ACE–530C, Federal Aviation
Administration, 601 E. 12th St., Kansas
City, MO 64106; telephone (816) 426–
3408.

SUPPLEMENTARY INFORMATION:

History
On November 29, 1996, the FAA

proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) by modifying the Class E
airspace area at Omaha, NE (61 FR
60658). The proposed action would
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provide additional controlled airspace
to accommodate the SIAPs to Eppley
Airfield.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace areas
extending from 700 feet or more above
the surface of the earth are published in
paragraphs 6005 of FAA Order 7400.9D,
dated September 4, 1996, and effective
September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule
This amendment to Part 71 of the

Federal Aviation Regulations (14 CFR
Part 71) amends the Class E airspace
area at Omaha, NE, by providing
additional controlled airspace for
aircraft executing the SIAPs to the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation (1) is
not a ‘‘significant regulatory action’’
under Executive Order 12866; (2) is not
a ‘‘significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation, Incorporation by reference,

Navigation (air).

Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959–
1963 Comp., p. 389; 14 CFR 11.69.

§ 71.1 [Amended]
2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9D, Airspace

Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending from 700 feet or more above the
surface of the earth.
* * * * *

ACE NE E5 Omaha, NE [Revised]
Eppley Airfield, NE

(Lat. 42°18′09′′N., long. 95°53′39′′W.)
Offutt AFB, NE

(Lat 41°07′06′′N. long. 95°54′45′′W.)
Council Bluffs Municipal Airport, IA

(Lat 41°15′34′′N., long. 95°45′36′′W.)
That airspace extending upward from 700

feet above the surface within a 6.9-mile
radius of the Eppley Airfield and within 3
miles each side of the Eppley Airfield ILS
localizer course to Runway 14R extending
from the 6.9-mile radius to 12 miles
northwest of the airport and within a 7-mile
radius of Offutt AFB and within 4.3 miles
each side of the Offutt ILS localizer course
extending from the 7-mile radius to 7.4 miles
southeast of the AFB and within a 6.3-miles
radius of the Council Bluffs Municipal
Airport excluding that portion which lies
within the Eppley Airfield and Offutt AFB
Class E5 airspace.
* * * * *

Issued in Kansas City, MO on January 15,
1997.
Herman J. Lyons, Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 97–2419 Filed 1–30–97; 8:45 am]
BILLING CODE 4910–13–M

14 CFR Part 71

[Docket No. 96–ACE–18]

Amendment to Class E Airspace,
Jefferson City, MO

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This rule amends the Class E
airspace area at Jefferson City Memorial
Airport, Jefferson City, MO. The effect of
this rule is to provide additional
controlled airspace for aircraft executing
Standard Instrument Approach
Procedures (SIAP) and for departing
aircraft to transition into controlled
airspace at Jefferson City, MO.
EFFECTIVE DATE: 0901 UTC, March 27,
1997.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Operations Branch, ACE–530C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426–3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a

request for comments in the Federal
Register on November 19, 1996 (61 FR
58784). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
March 27, 1997. No adverse comments
were received, and thus this notice
confirms that this final rule will become
effective on that date.

Issued in Kansas City, MO on January 14,
1997.
Herman J. Lyons Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 97–2420 Filed 1–30–97; 8:45 am]
BILLING CODE 4910–13–M

14 CFR Part 71

[Airspace Docket No. 97–ACE–1]

Removal of Class E Airspace;
Wentzville, MO

AGENCY: Federal Aviation
Administration [FAA], DOT.
ACTION: Final rule.

SUMMARY: This action removes the Class
E airspace at Wentzville, MO. The only
standard instrument approach
procedure (SIAP) at the Wentzville
Airport, Wentzville, MO, was canceled
April 23, 1996. The reason for
cancellation was the Wentzville Airport
reverted to private-use status in August
1995.
EFFECTIVE DATE: January 31, 1997.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Operations Branch,
ACE–530C, Federal Aviation
Administration, 601 E. 12th St., Kansas
City, MO 64106; telephone (816) 426–
3408.

SUPPLEMENTARY INFORMATION:

History
On March 19, 1996, the President,

Wentzville Airport, Inc. requested
cancellation of the instrument approach
procedure and advised that the airport
was converted to a private-use airport in
August 1995. Based on that request the
Class E controlled airspace area is no
longer necessary.

The Rule
This amendment to part 71 of the

Federal Aviation Regulations (14 CFR
part 71) removes the Class E airspace at
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1 61 FR 7080 (Feb. 26, 1996).
2 See 61 FR 19177 (May 1, 1996).

Wentzville, Missouri, extending upward
from 700 feet above the surface. The
cancellation of this SIAP on April 23,
1996, at Wentzville Airport has made
this proposal necessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
‘‘significant regulatory action’’ under
Executive Order 12886; (2) is not a
‘‘significant rule’’ under DOT
Regulatory Policies and Procedures (44
CFR 11034: February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR 1959–
1963 Comp., p. 389; 14 CFR 11.69.

§ 71.1 [Amended]

2. The incorporation be reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E areas extending
upward from 700 feet or more above the
surface of the Earth.

* * * * *

ACE MO E5 Wentzville, MO [Removed]

* * * * *
Issued in Kansas City, MO, on January 13,

1997.
Herman J. Lyons, Jr.,
Manager, Air Traffic Division Central Region.
[FR Doc. 97–2421 Filed 1–30–97; 8:45 am]
BILLING CODE 4910–13–M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1, 3, 145 and 147

Financial Reporting and Debt-Equity
Ratio Requirements for Futures
Commission Merchants and
Introducing Brokers

AGENCY: Commodity Futures Trading
Commission.
ACTION: Final rules.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) is amending several provisions of
its Rule 1.10 which governs financial
reporting requirements for futures
commission merchants (FCMs) and
introducing brokers (IBs). The
amendments require that financial
reports which need not be certified by
an independent public accountant be
filed within 17 business days of the end
of the reporting period (generally the
end of a month, a quarter or a six-month
period), rather than within 45 calendar
days as previously required. The
amendments provide a phase-in period
such that registrants have 30 calendar
days from the end of the reporting
period within which to file their
financial reports for reporting periods
ending on or between June 30, 1997 and
December 31, 1997. Certified financial
reports will continue to be required to
be filed within 90 calendar days of the
fiscal year end, rather than 60 days as
proposed, except that firms which are
also registered as securities broker-
dealers will be required to file their
certified year end reports with the
Commission at the same time they are
required to file with the Securities and
Exchange Commission (SEC), which is
60 days after the year end. Further, all
registrants will now be required to file
an uncertified financial report with the
Commission for the final quarter (or
semiannual period in the case of IBs) of
each fiscal year within 17 business days
(or 30 calendar days during the phase-
in period) from the end of the quarter or
semiannual period, as discussed above.
Monthly capital computations required
under Rule 1.18(b) also will be required
to be available for inspection within 17
business days from month end, rather
than 10 business days as proposed, with
an initial phase-in period that will allow
firms to continue to prepare the
computations within 30 calendar days,
as currently required. In addition, the
Commission is deleting the provision
which permits a self-regulatory
organization (SRO) to allow its member
FCMs to file financial reports on a
semiannual rather than a quarterly

basis. Further, the Commission is
amending the debt-equity ratio rule
such that the 30 percent minimum
equity requirement would apply to all of
a firm’s capital, rather than only to that
portion of a firm’s capital necessary to
meet the minimum financial
requirement.
EFFECTIVE DATE: June 30, 1997.
FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Associate Chief
Counsel, Division of Trading and
Markets, Commodity Futures Trading
Commission, 1155 21st Street N.W.,
Washington, DC 20581. Telephone:
(202) 418–5439.

SUPPLEMENTARY INFORMATION:

I. Financial Reporting Requirements for
FCMs and IBs

A. Background

On February 26, 1996, the
Commission published for comment
proposed amendments to several of its
financial reporting requirements for
FCMs and IBs set forth in Commission
Rule 1.10 and to the Commission’s debt-
equity ratio requirement set forth in
Rule 1.17(d) (the ‘‘Proposals’’).1 These
proposed rule amendments were
intended to conform the Commission’s
rules with those of the SEC as part of the
Commission’s ongoing efforts to
harmonize its rules with those of the
SEC to the extent practicable. These
amendments are part of a series of
rulemaking proceedings related to the
discussions at the Commission’s
roundtable on capital issues held in
September 1995.2 At that roundtable,
the general consensus among the
industry and academic experts present
was that the Commission should
conform its rules concerning the
financial reporting cycle and debt-
equity ratio requirements with those of
the SEC.

The Proposals were: (1) To reduce the
current time periods (a) for filing
uncertified financial reports from 45 (or
30, for FCMs subject to monthly
reporting under ‘‘early warning’’
requirements) calendar days to 17
business days, (b) for filing certified
financial reports from 90 to 60 calendar
days, and (c) for preparing monthly
capital computations from 30 calendar
to 10 business days; (2) to delete the
provisions which (a) permit an SRO to
allow member FCMs to file financial
reports semiannually rather than
quarterly, (b) require a guaranteed IB
(IBG) to file a copy of a guarantee
agreement with the Commission, and (c)
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3 See proposed amendments to Commission Rules
1.10(b)(1) (i) and (ii), 61 FR 7080, 7085–86.

permit an IB which is also a country
elevator to use a compilation report
prepared in accordance with
requirements of the U.S. Department of
Agriculture in lieu of Form 1–FR–IB;
and (3) to amend the debt-equity ratio
rule to apply the 30 percent minimum
equity requirement to all of a firm’s
capital.

The 30 day public comment period on
the Proposals expired on March 27,
1996. The Commission received 22
written comments on the Proposals,
including 12 from FCMs, three from
contract markets, three from trade
associations, three from accounting
firms, and one from a bank that has a
subsidiary registered as an independent
IB (IBI). In general, most commenters
voiced concerns about the impact of
reduced time periods within which to
file financial reports on the business
operations of firms and on the accuracy
of the reports prepared. A number of the
commenters proposed alternative filing
periods to those contained in the
Proposals. These comments and
alternatives are discussed more fully
below.

The Commission has considered
carefully the comments received. The
Commission has determined generally
to adopt as proposed the amendments
which require those financial reports
which need not be certified by an
independent public accountant to be
filed within 17 business days of the end
of the reporting period, rather than
within 45 calendar days as currently
required. As the Commission realizes
that certain firms may require a period
of time to prepare for the change in
reporting deadline, the final rules do not
become effective until June 30, 1997 and
thereafter are phased in over a six-
month period. This phase-in period
provides that for reporting periods
ending on or between June 30, 1997 and
December 31, 1997, financial reports
which are not required to be certified
must be filed within 30 calendar days of
the end of the reporting period.

With respect to those financial reports
which must be certified by an
independent public accountant, the
Commission has determined, based
upon a review of the comments, not to
adopt at this time the provision of the
Proposals that would have reduced from
90 calendar days to 60 calendar days the
time period within which registrants
must file their fiscal year end financial
reports. Instead, the Commission has
determined to require registrants to file
an uncertified financial report for the
final quarter (or semiannual period, in
the case of IBIs) of the fiscal year within
17 business days (or 30 calendar days
for fiscal years ending on or between

June 30, 1997 and December 31, 1997)
and continue to allow 90 days within
which registrants may file their annual
certified reports. If material differences
exist between the capital computation
and the segregation and secured amount
schedules contained in the certified
report and the uncertified fourth quarter
(or, for IBIs, the second semiannual)
report, the certified report must include
a reconciliation with appropriate
explanations. If no such material
differences exist, there must be a
statement so indicating. Further, the
Commission will require firms that are
also registered with the SEC and thereby
required to file certified financial
reports within 60 days of the fiscal year
end to file copies of such reports
simultaneously with the Commission.

The Commission also has determined,
based upon a review of the comments
and its own reconsideration of the issue,
to modify its proposed amendment to
Rule 1.18(b) concerning the completion
of monthly capital computations, such
that monthly capital computations will
be required to be completed and
available for inspection within 17
business days from month end rather
than within 10 business days as
proposed or within 30 calendar days as
required currently. In so doing, the
Commission reminds registrants that the
Commission interprets Rule 1.17(a)(4) to
require FCMs and IBIs to have a system
in place to determine whether they are
in capital compliance at all times and to
be able on demand of the Commission
or an SRO to prepare a pro forma
calculation subject to the Commission’s
or SRO’s discretion to permit up to 10
days to complete the same. The
Commission will provide, similar to
what is provided for uncertified
financial reports discussed above, a
phase-in period during which 30
calendar days will continue to be
allowed for preparation of the monthly
computation. Further, the Commission
has determined to adopt its proposal to
delete the provision which permits an
SRO to allow its member FCMs to file
financial reports on a semiannual rather
than a quarterly basis. Finally, the
Commission has determined to adopt as
proposed the amendment to Rule
1.17(d), the Commission’s debt-equity
ratio rule, such that the 30 percent
minimum equity requirement will apply
to all of a firm’s capital rather than only
to that portion of a firm’s capital
necessary to meet the minimum
financial requirement.

B. Rule Amendments

1. Financial Reporting Cycle
The Commission proposed to amend

its financial reporting requirements for
FCMs and IBIs such that interim
unaudited financial reports would be
due within 17 business days, rather than
the current 45 calendar days, of the ‘‘as
of’’ date, and the certified financial
report as of the fiscal year end would be
due within 60, rather than 90, calendar
days of the fiscal year end.3 Sixteen of
the commenters addressed the issues
concerning a shortening of the filing
period for uncertified reports while
eighteen addressed the issues
concerning a shortening of the filing
period for certified reports. Two
commenters addressed all of the
proposed changes generally. One
commenter, a bank with an IBI
subsidiary, supported all of the
Commission’s amendments stating,
among other things, that financial
reporting should be accelerated so as to
prevent the reporting of stale data and
that conforming Commission
regulations with those of the SEC would
ease the regulatory expense and burden
of compliance. The remaining
commenters, however, were concerned
generally about the effect that
shortening the filing deadlines would
have upon firm resources and the
accuracy of financial reports.

As noted above, participants in the
September 1995 roundtable on capital,
including representatives from the
industry SROs, urged the Commission
to adopt the rule changes embodied in
the Proposals.

a. Uncertified Reports. With respect to
uncertified filings, ten commenters cited
an increase in hardship as a result of
necessary workload reallocations and an
increase in expense due to the potential
need for hiring additional staff as
reasons for not changing the filing
deadline. Four commenters stated that
Commission Rule 1.12(g), which
requires notification by an FCM within
two business days of a twenty percent
or greater reduction in the firm’s net
capital compared to that last reported in
a financial report filed with the
Commission, provides adequate timely
information of an FCM’s financial
difficulty. Additionally, ten
commenters, including the three
contract markets, two trade associations
and five FCMs, suggested that a 30
calendar day filing deadline would be
more reasonable.

Although the Commission realizes
that a shortening of the time period in
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4 As of November 30, 1996, almost one-half of
FCMs (115 out of 240) and more than one-third of
IBIs (141 out of 376) were dually registered with the
SEC.

5 See 61 FR 7080, 7081 n.6.
6 See 61 FR 7080, 7081–82.

7 This amendment is adopted as part of Rule
1.12(b)(4). In the Proposals, this amendment was
proposed as an amendment to Rule 1.12(b)(3) but
when the Commission amended Rule 1.12 in May
1996, it redesignated Rule 1.12(b)(3) as Rule
1.12(b)(4). See 61 FR 7080, 7081 n.8; 61 FR 19177,
19185.

8 See 61 FR 7080, 7083.

9 Both the Chicago Mercantile Exchange (CME)
and Chicago Board of Trade (CBT) require the filing
of an uncertified financial report for the fourth
quarter in addition to the certified financial report
as of the fiscal year end. More than 40 percent of
FCMs are members of either CME or CBT.

which to file uncertified financial
reports may require a period of
adjustment for some firms, the
Commission believes that this
additional burden is warranted when
weighed in the balance with the need to
obtain financial information in a timely
manner. Indeed, exchange traded
derivatives positions change frequently;
hence, the more current relevant
financial information is the more useful
it is in appropriately monitoring
financial integrity on an ongoing basis.
It would therefore be anomalous for
FCMs to have longer reporting
timeframes than securities broker-
dealers. As a change to a 17 business
day filing period will conform the
Commission’s rules with those of the
SEC in this area, no additional burden
should be created for the large number
of firms that are dually registered with
the Commission and the SEC.4

Under these final rules, interim
uncertified financial reports will be due
within 17 business days (about 24
calendar days) of the end of the
reporting period. However, in light of
the potential adjustment necessary for
some firms to come into full compliance
with this rule change, the rules provide
a phase-in period, whereby firms will
have 30 calendar days from the end of
the reporting period in which to file
their interim reports for reporting
periods ending on or between June 30,
1997 and December 31, 1997, the first
six months during which the
amendments are effective. Two trade
associations commented that should the
Commission and the SEC replace
Commission Form 1–FR and the SEC
Financial and Operational Combined
Uniform Single (FOCUS) Report with a
single financial reporting form that
would be adopted by both agencies, any
greater detail that might be required in
such a form might make a 17 business
day filing deadline difficult to comply
with. In this regard, the Commission
notes that if such a combined form were
to require statements and schedules in
addition to those currently required, the
agencies intend to revisit the filing
timetables at least with respect to the
additional schedules but would
continue to pursue harmonization of
filing deadlines to the extent
practicable.5

Similarly, as proposed, the
Commission will require that FCMs
subject to the ‘‘early warning’’
requirement 6 of monthly financial

reports, which are now due within 30
calendar days of the month end, file
such reports within 17 business days of
the month end. This requirement is also
being phased in so that for months
ending on or between June 30, 1997 and
December 31, 1997, the filing
requirement will be 30 calendar days as
at present.7 One trade association
commenter objected to this proposed
amendment. However, the Commission
believes that FCMs subject to the early
warning requirements—that is, FCMs
with adjusted net capital of less than
150 percent of the minimum
requirement—should not have a longer
period within which to file uncertified
financial reports than is provided
generally.8 This is because such firms
are intended to be subject to increased
regulatory and self-regulatory scrutiny.

The only amendments with respect to
filing uncertified financial reports that
are not being phased in concern the
uncertified financial report which a new
applicant, or an IBG seeking to become
an IBI, can file if it also submits a
certified financial report that is no more
than one year old. An uncertified report
accompanying a certified report which
is less than one year old in such
circumstances must be filed within 17
business days of the ‘‘as of’’ date, rather
than the current 45 calendar days. See
amendments to Rules 1.10 (a)(2)(i)(B),
(a)(2)(ii)(B), (j)(8)(i)(B) and (j)(8)(ii)(B).
These are alternative filings made at the
firm’s option in lieu of filing only a
recent certified financial report. Thus,
the firm has some choice as to the
timing of the uncertified financial
statement in this context. Moreover, this
option is likely to be used by a firm
already making regulatory filings which
require annual certified financial
statements, such as a securities broker-
dealer. None of the commenters
specifically addressed this aspect of the
Proposals. The Commission has
therefore determined to adopt the
amendments to Rules 1.10 (a)(2)(i)(B),
(a)(2)(ii)(B), (j)(8)(i)(B) and (j)(8)(ii)(B) as
proposed.

b. Certified Reports. With respect to
the Commission’s proposed rule
amendment to shorten the time period
for filing annual certified financial
reports, commenters voiced similar
concerns to those raised concerning
shortening the time period for filing
uncertified interim reports. Specifically,

six commenters stated that firm
resources would have to be shifted to
meet new deadlines and small firms
would not have sufficient staff to meet
these new demands. Eight commenters,
including the three contract market
commenters and two trade associations,
noted that adopting the proposal would
cause audit expenses to increase as a
result of a greater demand for
accounting services during peak periods
and the need for additional in-house
staff. As an alternative to the
Commission’s proposal, two contract
markets and an FCM suggested that the
Commission could meet its objective of
obtaining more timely financial
information by requiring firms to file an
unaudited financial statement within 30
or 45 days of the fiscal year end
followed by filing the certified report
within 90 days.9 One of the contract
markets and the FCM suggested that
firms provide a reconciliation between
their certified and uncertified reports.
Two additional commenters suggested
that if the Proposal is adopted, the
Commission should permit an
automatic 30 day extension upon a
request which includes an unaudited
fourth quarter financial report and an
auditor’s statement that based upon the
part of the audit completed to date,
there are no known material
inadequacies in the firm’s accounting
system or internal controls or failures to
comply with the Commission’s
minimum capital or segregation
requirements.

Based upon the Commission’s review
of the comments received and
reconsideration of this aspect of the
Proposals, the Commission has
determined to leave unchanged the time
period within which FCMs and IBIs
must file their annual certified financial
reports. Thus, FCMs and IBIs continue
to have 90 calendar days within which
to file their annual certified financial
statements, except for those firms
already filing certified financial reports
with the SEC within 60 calendar days
because they are securities broker-
dealers. Such firms will be required,
pursuant to provisos added to
paragraphs (b)(1)(ii) and (b)(2)(ii)(A) of
Rule 1.10, to file copies of such certified
reports with the Commission at the
same time the reports are filed with the
SEC. The Commission does not believe
this will create any added burden for
such firms since they have been filing
certified reports with the SEC on the
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10 The redesignated paragraph requires that a
certified financial report include ‘‘[i]n addition to
the information expressly required, such further
material information as may be necessary to make
the required statements not misleading.’’

11 See 17 CFR 240.17a–5(d)(4) (1996).

12 The Commission has confirmed this to be the
case.

13 61 FR 7080, 7081 & n.3.

14 The geographic coverage of jurisdiction of the
Commission’s regional offices is set forth in 17 CFR
140.2 (1996).

15 The Commission has separately proposed
further amendment of Rule 1.10(c) as part of rule
amendments concerning electronic filing of
financial reports and attestation requirements
related thereto. 61 FR 55235 (Oct. 25, 1996).

shorter timeframe. Further, paragraphs
(b)(1)(i) and (b)(2)(i) of Rule 1.10 have
been amended to make clear that each
FCM must file an uncertified report
covering the firm’s fourth quarter within
17 business days of the end of the
quarter and each IBI must file an
uncertified report covering the firm’s
second semiannual period within 17
business days of the end of the period,
respectively. The Commission has also
redesignated paragraph (d)(2)(vi) of Rule
1.10 as paragraph (d)(2)(vii) 10 and
added a new paragraph (d)(2)(vi) to
require that the year end certified
financial report, as suggested by certain
commenters as noted above, contain a
reconciliation between that report and
the fourth quarter (or, in the case of IBIs,
second semiannual) uncertified report if
material differences exist in the net
capital computation, segregation
schedules or secured amount schedules.
The reconciliation must include
appropriate explanations. If there are no
material differences between the
reports, there must be a statement so
indicating in the certified report. This is
consistent with SEC rules.11 In
conformity with the Commission’s
amendments with respect to other
uncertified filings, Rules 1.10 (b)(1)(i)
and (b)(2)(i) provide a phase-in period
such that for quarters (with respect to
FCMs) or semiannual periods (with
respect to IBIs) ending on or between
June 30, 1997 and December 31, 1997,
firms have 30 calendar days from the
end of the quarter or semiannual period
within which to file their uncertified
reports.

2. Monthly Computation
The monthly computation of adjusted

net capital and minimum financial
requirement which FCMs and IBIs must
prepare in accordance with Commission
Rule 1.18 is currently required to be
made available for inspection within 30
days. The Commission proposed to
shorten this time period to 10 business
days since these computations do not
involve the preparation of all of the
statements and schedules included in a
Form 1–FR–FCM or a Form 1–FR–IB.
The Commission also noted in its
proposal that this shorter time period
would conform the requirement
pertaining to monthly capital
computations to the SEC’s requirement
for filing Part I of the FOCUS Report.

The Commission received fourteen
comment letters concerning the

proposed amendment of Rule 1.18. All
of these commenters stated that 10
business days is too short a period of
time in which to prepare the monthly
computation. Five commenters noted
that a formal capital computation
requires the same review and
reconciliation process that is needed to
prepare a financial report and, therefore,
the time period for completing such a
computation should not be any shorter
than that provided for filing a financial
report. Additionally, two contract
markets, two trade associations and an
FCM stated that securities broker-
dealers who file Part I of FOCUS are
often provided an extension of time
through their respective designated
examining authority,12 such that the
filing of their monthly capital
computations is generally due within 17
business days from month end. In
consideration of these comments, Rule
1.18(b) as adopted provides that firms
must complete and make available for
inspection formal computations of their
adjusted net capital and minimum
financial requirements within 17
business days from month end. As is
true with respect to the Commission’s
other amendments discussed above,
amended Rule 1.18(b) contains a phase-
in period, such that firms continue to
have 30 calendar days from month end
in which to complete their monthly
computations for all months ending on
or before December 31, 1997.

The Commission also notes that an
FCM or IB must maintain compliance
with the Commission’s minimum
financial requirements at all times.
Thus, although Rule 1.18(b) provides 17
business days for an FCM or IBI to
complete a formal capital computation,
a firm must nonetheless be able to
demonstrate its compliance with the
Commission’s minimum capital
requirement prior to this deadline if
requested by the Commission.13 The
Commission encourages the SROs to use
monthly calculations in their financial
monitoring systems and notes that the
CME, CBT and the New York Stock
Exchange, Inc. now require clearing
member firms to file as well as to
calculate capital monthly.

3. Other Amendments
The Commission further proposed to

delete that portion of Rule 1.52(a) which
permits an SRO to allow its member
FCMs to file financial reports
semiannually rather than quarterly. In
the Proposals, the Commission stated
that it believes this rule amendment is

consistent with the concept that the
existing reporting timeframe should be
accelerated so that the financial data
reported and used by regulators for
monitoring purposes is reasonably
current. Additionally, the Commission
noted that relatively few firms (less than
ten percent of FCMs, approximately 20
in all) are now filing only semiannually,
so the rule amendment would not cause
undue hardship for a substantial
number of FCMs. All six of the
commenters who addressed this aspect
of the Proposals supported this rule
amendment and the Commission is
adopting it as proposed.

The Commission also proposed two
other minor amendments to the
financial reporting requirements in Rule
1.10, both of which pertain to IBs.
Currently, an applicant for registration
as an IB that intends to operate pursuant
to a guarantee agreement with an FCM
must file a copy of the guarantee
agreement with the regional office of the
Commission nearest the principal place
of business of the applicant (except that
an applicant under the jurisdiction of
the Commission’s Western Regional
Office in Los Angeles must file a copy
with the Commission’s Southwestern
Regional Office in Kansas City).14 This
requirement is in addition to the
requirement to file the original of the
guarantee agreement with the
registration application submitted to
National Futures Association (NFA).
The Commission proposed to amend
Rule 1.10(c) to eliminate the
requirement that a copy of a guarantee
agreement be filed with a Commission
regional office. An IB’s status as an IBG
can be readily discerned by Commission
staff from contacting NFA’s Information
Center or by accessing the registration
database. An IBG has no ongoing
financial reporting requirements, so the
Commission believes that no purpose is
served by continuing to maintain copies
of guarantee agreements in its regional
offices. The Commission further
believes that this amendment to Rule
1.10(c) will ease filing burdens on IB
applicants and record maintenance
burdens on the Commission’s staff. The
Commission received no comments
specifically addressing this issue and
has determined to adopt the amendment
to Rule 1.10(c) as proposed.15

In addition, the Commission proposed
to amend the financial reporting
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16 48 FR 35248, 35263, 35282 (Aug. 3, 1983).
17 See deletions of Rules 1.10(g)(3),

145.5(d)(1)(i)(G) and 147.3(b)(4)(i)(A)(7) as well as
amendments to Rules 1.10(g)(5), 1.18(a) and (b), and
3.33(c)(1).

18 In addition to certain subordinated debt as
described more fully below, equity capital includes
the following:

(1) In the case of a corporation, the sum of its par
or stated value of capital stock, paid in capital in
excess of par, retained earnings, unrealized profit
and loss, and other capital accounts;

(2) In the case of a partnership, the sum of its
capital accounts of partners (inclusive of such
partners’ commodity interest and securities
accounts subject to the provisions of Rule 1.17(e)
concerning restrictions on withdrawals of equity
capital), and unrealized profit and loss; and

(3) In the case of a sole proprietorship, the sum
of its capital accounts and unrealized profit and
loss.

‘‘Debt-equity total’’ means equity capital as
described above plus the outstanding principal
amount of subordinated debt which does not
qualify as equity capital. The ‘‘required debt-equity
total’’ means debt-equity total less the amount by
which a firm’s adjusted net capital exceeds the
minimum required. 17 CFR 1.17(d)(1996).

19 17 CFR 1.17(h) (1996), as amended by 61 FR
19177, 19186–87 (May 1, 1996).

20 42 FR 27166, 27177 (May 26, 1977).
21 43 FR 39956, 39965, 39976 (Sept. 8, 1978).
22 This is the recommendation of Working Party

No. 3 of the Technical Committee of the
International Organization of Securities
Commissions (IOSCO). See Report of the Technical
Committee of IOSCO, ‘‘Capital Requirements for
Multinational Securities Firms,’’ XV Annual
Conference of IOSCO, Santiago, Chile 1990.

23 61 FR 7080, 7083–84, 7086.
24 The Commission also noted that the SEC

definition of equity capital does not include, in the
case of a partnership, partners’ securities accounts.
See 17 CFR 240.15c3–1(d)(1996).

25 Subordinated debt entered into today with a
maturity date of December 31, 2000 could,
therefore, qualify as equity capital if all other
requirements were met. On January 1, 2000,
however, such subordinated debt would no longer
be counted as equity capital unless an extension of
the maturity date had been agreed to by the parties,
since the remaining term of the debt would be less
than one year at that time.

requirements to eliminate Rule 1.10(i).
Rule 1.10(i) provides that an IBI or an
applicant which is also a country
elevator can satisfy its financial
reporting obligation by filing, in lieu of
filing a Form 1–FR–IB, a copy of a
compilation report of financial
statements of warehousemen for
purposes of Uniform Grain Storage
Agreements, prepared in accordance
with requirements of the U.S.
Department of Agriculture. This
alternative filing provision was adopted
when the Commission first adopted
rules to govern IBs in 1983 16 and has
never been utilized. No comments
specifically addressed this issue. The
Commission believes that it is
appropriate to delete this provision as a
means of streamlining and simplifying
Rule 1.10. References to Rule 1.10(i) in
other Commission rules have likewise
been eliminated.17

II. Amendments to Debt-Equity Ratio
Requirements

Commission Rule 1.17(d) sets forth
the debt-equity ratio requirement, which
states that at least 30 percent of an
FCM’s or IBI’s required debt-equity total
must consist of equity capital.18 Thus, if
an FCM’s required debt-equity total
amount is $1 million, it must maintain
equity capital as defined in the
Commission’s rules of $300,000. No
matter how much adjusted net capital is
actually maintained by an FCM or IBI,
the thirty percent equity requirement
currently applies only to the amount of
required debt-equity total. Accordingly,
if an FCM has a $1 million adjusted net
capital requirement and actually
maintains $5 million in adjusted net
capital (i.e., it has $4 million in
‘‘excess’’ adjusted net capital), the entire

$4 million amount above the minimum
requirement could consist of debt
subject to satisfactory subordination
agreements in accordance with
Commission Rule 1.17(h).19

When the Commission originally
proposed what is now Rule 1.17(d) in
1977, the debt-equity ratio requirement
was patterned upon the SEC rule and
would have applied to a firm’s debt-
equity total.20 However, in response to
comments that ‘‘it would be
inappropriate to penalize a firm that
maintains capital in the form of
satisfactory subordination agreements,
which is in excess of the minimum
required by the regulations,’’ the
Commission revised its proposal. As
adopted in 1978, Rule 1.17(d) provides
that the required debt-equity total to
which the 30 percent equity capital
requirement applies means a firm’s
debt-equity total less its excess adjusted
net capital.21

Several of the panelists at the capital
roundtable on September 18, 1995 urged
the Commission to pursue greater
harmonization between CFTC and SEC
financial rules and related reporting
requirements and the debt-equity ratio
requirement was one area referred to in
this regard. The Commission also notes
that the general international standard is
to apply the debt-equity ratio
requirement to all of a firm’s capital.22

The Commission believes that it is
important for its rules to conform to
international standards with respect to
the quality of capital.

Accordingly, in light of these
developments and its own
reconsideration of the issue, the
Commission determined to propose an
amendment to Rule 1.17(d) to require
that the 30 percent debt-equity ratio
requirement apply to an FCM’s or IBI’s
debt-equity total.23 In making this
proposal, the Commission noted that a
large proportion of FCMs and IBIs are
also securities brokers or dealers and
thus already subject to the SEC rule
concerning the debt-equity ratio.24

The Commission further noted that
Rule 1.17(d)(1) provides that certain

subordinated debt may qualify as equity
capital if specified conditions are met,
in addition to those which apply to
subordinated debt in general. These
additional conditions are: (1) The lender
must be a partner or stockholder of the
FCM or IBI; (2) the initial term of the
debt must be at least three years, and
there must be a remaining term of not
less than twelve months; 25 (3) the
governing subordination agreement does
not contain most of the otherwise
permissible provisions relating to
accelerated maturity; (4) the governing
subordination agreement allows no
special prepayment of the debt (i.e.,
prepayment before one year from the
date such subordination agreement
becomes effective); and (5) the debt in
question is maintained as equity capital
subject to the provisions on withdrawal
of equity capital contained in
Commission Rule 1.17(e). If a firm is
organized as a partnership, however,
additional conditions (3) and (4) need
not be met for subordinated debt to
qualify as equity capital, if the
partnership agreement provides that the
capital contributed pursuant to a
satisfactory subordination agreement as
defined in Commission Rule 1.17(h)
shall in all respects be partnership
capital subject to the provisions
restricting the withdrawal thereof set
forth in Commission Rule 1.17(e).

Eight commenters addressed this
aspect of the Commission’s Proposals
and all of them supported the
amendment to Rule 1.17(d) to require
application of the 30 percent debt-
equity ratio requirement to a firm’s debt-
equity total. Based upon these
comments and the Commission’s further
consideration of this issue, the
amendment to Rule 1.17(d) is being
adopted as proposed.

The Commission also addressed
another issue in connection with the
debt-equity ratio requirement in the
Proposals, in response to a letter
submitted by the CME on behalf of the
Intermarket Financial Surveillance
Group, an organization composed of
representatives of U.S. commodity and
securities organizations. The CME letter,
addressed to the Commission’s Division
of Trading and Markets and dated
October 31, 1995, supported the goal of
conforming the rules of the Commission
and the SEC concerning the debt-equity
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26 CME stated in its letters that it was making this
request because, by definition, goodwill is an
intangible asset acquired in a business combination
which represents the excess ‘‘going concern’’ value
over the fair value of a firm’s net assets, it lacks
separability from the firm itself, and its value is
often indefinite, indeterminate and subject to wide
fluctuation.

27 NYMEX stated that such an amendment should
only be adopted in conjunction with a similar
amendment to the SEC’s rule to assure consistent
treatment.

28 61 FR 7080, 7084.

29 These amendments covered (1) early warning
reporting, (2) required minimum dollar amount of
capital, (3) prepayment of subordinated debt, (4)
gross collection of exchange-set margin for omnibus
accounts, and (5) the capital charge on receivables
from foreign brokers. 61 FR 19177.

30 See 47 FR 18618, 18619 (Apr. 30, 1982). 31 See 48 FR 35248, 35275–78 (Aug. 3, 1983).

ratio requirement. CME also requested
in that letter, and in a similar letter of
the same date to the SEC’s Division of
Market Regulation, that the financial
rules of each agency be amended such
that goodwill net of amortization could
be subtracted from the denominator
when a firm calculates its debt-equity
ratio.26 Since the SEC had not yet made
such a change in its rule and since the
Commission’s intention in making its
February 1996 proposal was to conform
its rule to that of the SEC concerning the
debt-equity ratio requirement, the
Commission did not propose to
incorporate the CME’s request in the
proposed amendment to Rule 1.17(d).
However, the Commission specifically
requested comment upon the CME’s
suggestion and whether the Commission
should adopt such a rule amendment in
conjunction with or irrespective of
action taken by the SEC. The
Commission also noted that its staff
would discuss this matter with staff of
the SEC.

In addition to the CME, two other
futures exchanges, the CBT and the New
York Mercantile Exchange (NYMEX),
and an FCM supported elimination of
goodwill from the debt-equity
calculation.27 However, the Securities
Industry Association (SIA), the trade
association for securities firms,
commented that it is not appropriate for
the Commission to subtract goodwill
from the debt-equity calculation because
the number of firms reporting goodwill
as an asset is insignificant and to do so
would create disparity with the SEC.

The Commission had noted, when it
issued the Proposals, that information
provided by CME based upon studies of
several SROs indicated that the number
of firms reporting goodwill as an asset
was quite small.28 The Commission
understood that the original requests
concerning goodwill were made
primarily in an effort to accommodate
certain large firms dually registered as
FCMs and as securities broker-dealers.
Discussions between Commission staff
and SEC staff have revealed that the SEC
continues to consider the matter but an
amendment to the SEC’s rule in this
area is not imminent. Further, as noted
above, the securities industry’s trade

association has commented in
opposition to the elimination of
goodwill from the debt-equity
calculation. Accordingly, the
Commission has determined not to
amend Rule 1.17(d) in this regard at this
time. The Commission nonetheless
believes that if goodwill is reported as
an asset the better rule is to subtract it
from the denominator when a firm
calculates its debt-equity ratio and the
Commission intends to continue to
pursue this matter with the SEC.

III. Ongoing Process
The Commission’s adoption of the

amendments discussed herein and its
adoption of amendments in May 1996 29

accomplish the Commission’s short
term goals arising out of the September
1995 roundtable on capital. Some of the
other issues discussed at that roundtable
are necessarily longer term projects that
will require further study, such as
whether the second prong of the current
minimum financial requirement, based
upon four percent of the sum of
segregated customer funds and the
secured amount, should be amended in
an effort to make an FCM’s minimum
adjusted net capital requirement reflect
more closely the risks to an FCM caused
by carrying open positions. The
Commission intends to continue its
consultation with industry
representatives and other interested
parties concerning the minimum
financial and related reporting
requirements.

IV. Related Matters

A. Regulatory Flexibility Act
The Regulatory Flexibility Act (RFA),

5 U.S.C. 601 et seq., requires that
agencies, in proposing rules, consider
the impact of those rules on small
businesses. The rule amendments
adopted herein would affect FCMs and
IBIs. The Commission has previously
determined that, based upon the
fiduciary nature of FCM/customer
relationships, as well as the requirement
that FCMs meet minimum financial
requirements, FCMs should be excluded
from the definition of small entity.30

With respect to IBs, the Commission
has stated that it is appropriate to
evaluate within the context of a
particular rule proposal whether some
or all IBs should be considered to be
small entities and, if so, to analyze the
economic impact on such entities at that

time.31 The amendments to Rules 1.10
and 1.18 relate to the time within which
financial reports must be filed and
monthly financial computations must be
prepared. The requirements related to
filing certified financial reports as of the
fiscal year end will not be amended as
proposed and the amendments being
adopted to other provisions of the rules
are to be phased in over a period of
approximately one year so that firms
can make any necessary adjustments. In
addition, the amendment to Rule 1.17(d)
for an IBI conforms the Commission’s
requirement to that of the SEC. More
than one-third of the IBIs are also
subject to the jurisdiction of the SEC
and therefore the amendment to Rule
1.17(d) should have no impact on the
financial operations of these IBIs. Thus,
the Chairperson certifies that these
amendments should not have a
significant economic impact on a
substantial number of small entities.

B. Paperwork Reduction Act
When publishing final rules, the

Paperwork Reduction Act of 1995 (Pub.
L. 104–13 (May 13, 1995)) imposes
certain requirements on federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the
Paperwork Reduction Act. In
compliance with the Act, this final rule
informs the public of:

(1) The reasons the information is planned
to be and/or has been collected; (2) the way
such information is planned to be and/or has
been used to further the proper performance
of the functions of the agency; (3) an
estimate, to the extent practicable, of the
average burden of the collection (together
with a request that the public direct to the
agency any comments concerning the
accuracy of this burden estimate and any
suggestions for reducing this burden); (4)
whether responses to the collection of
information are voluntary, required to obtain
or retain a benefit, or mandatory; (5) the
nature and extent of confidentiality to be
provided, if any; and (6) the fact that an
agency may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it displays a
currently valid OMB control number.

On February 26, 1996, the
Commission published proposed rules
dealing with this matter stating that the
information collection burden would be
unchanged if the rules were adopted as
proposed. However, because the
Commission has determined, in
response to comments on the Proposals,
to leave unchanged the filing
requirement for the certified financial
report due as of the fiscal year end and
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to explicitly require an uncertified
financial report as of the last quarter, the
paperwork burden under Rule 1.10 will
increase.

The Commission has submitted this
rule and its associated information
collection requirements to the Office of
Management and Budget. The burden
associated with this entire collection
(3038–0024), including this final rule, is
as follows:

Average burden hours per response:
18.00.

Number of Respondents: 1,662.00.
Frequency of response: 19.00.
The burden associated with this

specific final rule is as follows:
Average burden hours per response:

4.00.
Number of Respondents: 500.00.
Frequency of response: 9.00.
Persons wishing to comment on the

information required by this final rule
should contact the Desk Officer, CFTC,
Office of Management and Budget,
Room 10202, NEOB, Washington, DC
20503, (202) 395–7340. Copies of the
information collection submission to
OMB are available from the CFTC
Clearance Officer, 1155 21st Street
N.W., Washington, DC 20581, (202)
418–5160.

List of Subjects

17 CFR Part 1
Commodity futures, Minimum

financial requirements.

17 CFR Part 3

Commodity futures, Reporting and
recordkeeping requirements.

17 CFR Part 145

Freedom of information, Exceptions.

17 CFR Part 147

Sunshine Act, Exceptions.
In consideration of the foregoing and

pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, Sections 4f, 4g and 8a(5)
thereof, 7 U.S.C. 6f, 6g and 12a(5), the
Commission hereby amends Chapter I of
Title 17 of the Code of Federal
Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 2a, 4, 4a, 6, 6a,
6b, 6c, 6d, 6e, 6f, 6g, 6h, 6i, 6j, 6k, 6l, 6m,
6n, 6o, 6p, 7, 7a, 7b, 8, 9, 12, 12a, 12c, 13a,
13a–1, 16, 16a, 19, 21, 23 and 24.

2. Section 1.10 is amended by revising
paragraphs (a)(2)(i)(A) and (B),
(a)(2)(ii)(A) and (B), (a)(3)(i),

(a)(3)(ii)(A), (b)(1), (b)(2)(i), (b)(2)(ii)(A),
(c) and (d)(2)(v), by redesignating
paragraph (d)(2)(vi) as paragraph
(d)(2)(vii) and by adding a new
paragraph (d)(2)(vi), by revising
paragraphs (d)(3), (f) heading, and (f)(1),
by removing and reserving paragraph
(g)(3), by revising paragraph (g)(5), by
removing and reserving paragraph (i),
and by revising paragraphs (j)(8)(i)(B)
and (j)(8)(ii)(B) to read as follows:

§ 1.10 Financial reports of futures
commission merchants and introducing
brokers.

(a) * * *
(2) * * *
(i) * * *
(A) A Form 1–FR–FCM certified by an

independent public accountant in
accordance with § 1.16 as of a date not
more than 45 days prior to the date on
which such report is filed; or

(B) A Form 1–FR–FCM as of a date
not more than 17 business days prior to
the date on which such report is filed
and a Form 1–FR–FCM certified by an
independent public accountant in
accordance with § 1.16 as of a date not
more than 1 year prior to the date on
which such report is filed.
* * * * *

(ii) * * *
(A) A Form 1–FR–IB certified by an

independent public accountant in
accordance with § 1.16 as of a date not
more than 45 days prior to the date on
which such report is filed; or

(B) A Form 1–FR–IB as of a date not
more than 17 business days prior to the
date on which such report is filed and
a Form 1–FR–IB certified by an
independent public accountant in
accordance with § 1.16 as of a date not
more than 1 year prior to the date on
which such report is filed; or
* * * * *

(3)(i) The provisions of paragraph
(a)(2) of this section do not apply to any
person succeeding to and continuing the
business of another futures commission
merchant. Each such person who files
an application for registration as a
futures commission merchant and who
is not so registered in that capacity at
the time of such filing must file a Form
1–FR–FCM as of the first month end
following the date on which his
registration is approved. Such report
must be filed with the National Futures
Association, the Commission and the
designated self-regulatory organization,
if any, not more than 17 business days
after the date for which the report is
made.

(ii) * * *
(A) Each such person who succeeds to

and continues the business of an
introducing broker which was not

operating pursuant to a guarantee
agreement, or which was operating
pursuant to a guarantee agreement and
was also a securities broker or dealer at
the time of succession, who files an
application for registration as an
introducing broker, and who is not so
registered in that capacity at the time of
such filing, must file with the National
Futures Association either a guarantee
agreement with his application for
registration or a Form 1–FR–IB as of the
first month end following the date on
which his registration is approved. Such
Form 1–FR–IB must be filed not more
than 17 business days after the date for
which the report is made.
* * * * *

(b) Filing of financial reports. (1)(i)
Except as provided in paragraphs (b)(3)
and (h) of this section, each person
registered as a futures commission
merchant must file a Form 1–FR–FCM
for each fiscal quarter of each fiscal
year, including the final fiscal quarter of
each fiscal year, unless the futures
commission merchant elects, pursuant
to paragraph (e)(2) of this section, to file
a Form 1–FR–FCM for each calendar
quarter of each calendar year, including
the final calendar quarter of each
calendar year. Each Form 1–FR–FCM
must be filed no later than 17 business
days after the date for which the report
is made: Provided, however, That for
each fiscal or calendar quarter ending
between June 30, 1997 and December
31, 1997, inclusive, each Form 1–FR–
FCM must be filed no later than 30
calendar days after the date for which
the report is made.

(ii) In addition to the financial reports
required by paragraph (b)(1)(i) of this
section, each person registered as a
futures commission merchant must file
a Form 1–FR–FCM as of the close of its
fiscal year (even if it files quarterly
reports as of each calendar quarter)
which must be certified by an
independent public accountant in
accordance with § 1.16 no later than 90
days after the close of each futures
commission merchant’s fiscal year:
Provided, however, that a registrant
which is registered with the Securities
and Exchange Commission as a
securities broker or dealer must file this
report not later than the time permitted
for filing an annual audit report under
§ 240.17a–5(d)(5) of this title.

(2)(i) Except as provided in
paragraphs (b)(3) and (h) of this section,
and except for an introducing broker
operating pursuant to a guarantee
agreement which is not also a securities
broker or dealer, each person registered
as an introducing broker must file a
Form 1–FR–IB semiannually as of the
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middle and the close of each fiscal year
unless the introducing broker elects
pursuant to paragraph (e)(2) of this
section to file a Form 1–FR–IB
semiannually as of the middle and the
close of each calendar year. Each Form
1–FR–IB must be filed no later than 17
business days after the date for which
the report is made: Provided, however,
That for each reporting period ending
between June 30, 1997 and December
31, 1997, inclusive, each Form 1–FR–IB
must be filed no later than 30 calendar
days after the date for which the report
is made.

(ii) (A) In addition to the financial
reports required by paragraph (b)(2)(i) of
this section, each person registered as
an introducing broker must file a Form
1–FR–IB as of the close of its fiscal year
(even if it files semiannual reports on a
calendar year basis) which must be
certified by an independent public
accountant in accordance with § 1.16 no
later than 90 days after the close of each
introducing broker’s fiscal year:
Provided, however, that a registrant
which is registered with the Securities
and Exchange Commission as a
securities broker or dealer must file this
report not later than the time permitted
for filing an annual audit report under
§ 240.17a–5(d)(5) of this title.
* * * * *

(c) Where to file reports. The reports
provided for in this section will be
considered filed when received by the
regional office of the Commission
nearest the principal place of business
of the registrant (except that a registrant
under the jurisdiction of the
Commission’s Western Regional Office
must file such reports with the South-
western Regional Office) and by the
designated self-regulatory organization,
if any; and reports required to be filed
by this section by an applicant for
registration will be considered filed
when received by the National Futures
Association and by the regional office of
the Commission nearest the principal
place of business of the applicant
(except that an applicant under the
jurisdiction of the Commission’s
Western Regional Office must file such
reports with the South western Regional
Office): Provided, however, That
information required of a registrant
pursuant to paragraph (b)(4) of this
section need be furnished only to the
self-regulatory organization requesting
such information and the Commission,
and that information required of an
applicant pursuant to paragraph (b)(4) of
this section need be furnished only to
the National Futures Association and
the Commission: And, provided further,
That any guarantee agreement entered

into between a futures commission
merchant and an introducing broker in
accordance with the provisions of this
section need be filed only with and will
be considered filed when received by
the National Futures Association.

(d) * * *
(2) * * *
(v) Appropriate footnote disclosures;
(vi) A reconciliation, including

appropriate explanations, of the
statement of the computation of the
minimum capital requirements pursuant
to § 1.17 and, for a futures commission
merchant only, the statements of
segregation requirements and funds in
segregation for customers trading on
U.S. commodity exchanges and for
customers’ dealer option accounts, and
the statement of secured amounts and
funds held in separate accounts for
foreign futures and foreign options
customers in accordance with § 30.7 of
this chapter, in the certified Form 1–FR
with the applicant’s or registrant’s
corresponding uncertified most recent
Form 1–FR filing when material
differences exist or, if no material
differences exist, a statement so
indicating; and
* * * * *

(3) The statements required by
paragraphs (d)(2)(i) and (d)(2)(ii) of this
section may be presented in accordance
with generally accepted accounting
principles in the certified reports filed
as of the close of the registrant’s fiscal
year pursuant to paragraphs (b)(1)(ii) or
(b)(2)(ii) of this section or accompanying
the application for registration pursuant
to paragraph (a)(2) of this section, rather
than in the format specifically
prescribed by these regulations:
Provided, the statement of financial
condition is presented in a format as
consistent as possible with the Form 1–
FR and a reconciliation is provided
reconciling such statement of financial
condition to the statement of the
computation of the minimum capital
requirements pursuant to § 1.17. Such
reconciliation must be certified by an
independent public accountant in
accordance with § 1.16.
* * * * *

(f) Extension of time for filing
uncertified reports. (1) In the event a
registrant finds that it cannot file its
report for any period within the time
specified in paragraphs (b)(1)(i), (b)(2)(i)
or (b)(4) of this section or § 1.12(b)
without substantial undue hardship, it
may file with the principal office of the
Commission in Washington, D.C., an
application for an extension of time to
a specified date which may not be more
than 90 days after the date as of which
the financial statements were to have

been filed. The application must state
the reasons for the requested extension
and must contain an agreement to file
the report on or before the specified
date. The application must be received
by the Commission before the time
specified in paragraphs (b)(1)(i), (b)(2)(i)
or (b)(4) of this section or § 1.12(b) for
filing the report. Notice of such
application must be given to the
designated self-regulatory organization,
if any, concurrently with the filing of
such application with the Commission.
Within ten calendar days after receipt of
the application for an extension of time,
the Commission shall: (i) Notify the
registrant of the grant or denial of the
requested extension; or (ii) indicate to
the registrant that additional time is
required to analyze the request, in
which case the amount of time needed
will be specified. (See § 1.16(f) for
extension of the time for filing certified
financial statements.)
* * * * *

(g) * * *
(3) [Reserved]

* * * * *
(5) The independent accountant’s

opinion and a guarantee agreement filed
pursuant to this section will be deemed
public information.
* * * * *

(i) [Reserved]
(j) * * *
(8) * * *
(i) * * *
(B) A Form 1–FR–IB as of a date not

more than 17 business days prior to the
date on which the report is filed and a
Form 1–FR–IB certified by an
independent public accountant in
accordance with § 1.16 as of a date not
more than one year prior to the date on
which the report is filed.
* * * * *

(ii) * * *
(B) A Form 1–FR–IB as of a date not

more than 17 business days prior to the
date on which the report is filed and a
Form 1–FR–IB certified by an
independent public accountant in
accordance with § 1.16 as of a date not
more than one year prior to the date on
which the report is filed.
* * * * *

3. Section 1.12 is amended by revising
paragraph (b)(4) to read as follows:

§ 1.12 Maintenance of minimum financial
requirements by futures commission
merchants and introducing brokers.

* * * * *
(b) * * *
(4) For securities brokers or dealers,

the amount of net capital specified in
Rule 17a–11(b) of the Securities and
Exchange Commission (17 CFR



4641Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Rules and Regulations

240.17a–11(b)), must file written notice
to that effect as set forth in paragraph (g)
of this section within five (5) business
days of such event. Such applicant or
registrant must also file a Form 1–FR–
FCM (or, if such applicant or registrant
is registered with the Securities and
Exchange Commission as a securities
broker or dealer, it may file, in
accordance with § 1.10(h), a copy of its
Financial and Operational Combined
Uniform Single Report under the
Securities Exchange Act of 1934, Part II,
in lieu of Form 1–FR–FCM) or such
other financial statement designated by
the National Futures Association, in the
case of an applicant, or by the
Commission or the designated self-
regulatory organization, if any, in the
case of a registrant, as of the close of
business for the month during which
such event takes place and as of the
close of business for each month
thereafter until three (3) successive
months have elapsed during which the
applicant’s or registrant’s adjusted net
capital is at all times equal to or in
excess of the minimums set forth in this
paragraph (b) which are applicable to
such applicant or registrant. Each
financial statement required by this
paragraph (b) must be filed within 17
business days after the end of the month
for which such report is being made:
Provided, however, That for each month
ending between June 30, 1997 and
December 31, 1997, inclusive, for which
a financial statement is required by this
paragraph (b), such financial statement
must be filed within 30 calendar days
after the end of the month for which
such report is being made.
* * * * *

4. Section 1.17 is amended by revising
the introductory text of paragraph (d)
and by removing paragraph (d)(3) to
read as follows:

§ 1.17 Minimum financial requirements for
futures commission merchants and
introducing brokers.

* * * * *
(d) Each applicant or registrant shall

have equity capital (inclusive of
satisfactory subordination agreements
which qualify under this paragraph (d)
as equity capital) of not less than 30
percent of the debt-equity total,
provided, an applicant or registrant may
be exempted from the provisions of this
paragraph (d) for a period not to exceed
90 days or for such longer period which
the Commission may, upon application
of the applicant or registrant, grant in
the public interest or for the protection
of investors. For the purposes of this
paragraph (d):
* * * * *

5. Section 1.18 is amended by revising
paragraphs (a) and (b) to read as follows:

§ 1.18 Records for and relating to financial
reporting and monthly computation by
futures commission merchants and
introducing brokers.

(a) No person shall be registered as a
futures commission merchant or as an
introducing broker under the Act
unless, commencing on the date his
application for such registration is filed,
he prepares and keeps current ledgers or
other similar records which show or
summarize, with appropriate references
to supporting documents, each
transaction affecting his asset, liability,
income, expense and capital accounts,
and in which (except as otherwise
permitted in writing by the
Commission) all his asset, liability and
capital accounts are classified into
either the account classification
subdivisions specified on Form 1–FR–
FCM or Form 1–FR–IB, respectively, or,
if such person is registered with the
Securities and Exchange Commission as
a securities broker or dealer and he files
(in accordance with § 1.10(h)) a copy of
his Financial and Operational
Combined Uniform Single Report under
the Securities Exchange Act of 1934,
Part II or Part IIA, in lieu of Form 1–FR–
FCM or Form 1–FR–IB, the account
classification subdivisions specified on
such Report, or categories that are in
accord with generally accepted
accounting principles. Each person so
registered shall prepare and keep
current such records.

(b) Each applicant or registrant must
make and keep as a record in
accordance with § 1.31 formal
computations of its adjusted net capital
and of its minimum financial
requirements pursuant to § 1.17 or the
requirements of the designated self-
regulatory organization to which it is
subject as of the close of business each
month. An applicant or registrant which
is also registered as a securities broker
or dealer with the Securities and
Exchange Commission may meet the
computation requirements of this
paragraph (b) by completing the
Statement of Financial and Operational
Combined Uniform Single Report under
the Securities Exchange Act of 1934,
Part II or Part IIA. Such computations
must be completed and made available
for inspection by any representative of
the National Futures Association, in the
case of an applicant, or of the
Commission or designated self-
regulatory organization, if any, in the
case of a registrant, within 17 business
days after the date for which the
computations are made, commencing
the first month end after the date the

application for registration is filed:
Provided, however, That for each month
ending between June 30, 1997 and
December 31, 1997, inclusive, such
computations must be completed and
made available for inspection within 30
calendar days after the date for which
the computations are made.
* * * * *

6. Section 1.52 is amended by revising
paragraph (a) to read as follows:

§ 1.52 Self-regulatory organization
adoption and surveillance of minimum
financial requirements.

(a) Each self-regulatory organization
must adopt, and submit for Commission
approval, rules prescribing minimum
financial and related reporting
requirements for all its members who
are registered futures commission
merchants. Each self-regulatory
organization other than a contract
market must adopt, and submit for
Commission approval, rules prescribing
minimum financial and related
reporting requirements for all its
members who are registered introducing
brokers. Each contract market which
elects to have a category of membership
for introducing brokers must adopt, and
submit for Commission approval, rules
prescribing minimum financial and
related reporting requirements for all its
members who are registered introducing
brokers. Each self-regulatory
organization shall submit for
Commission approval any modification
or other amendments to such rules.
Such requirements must be the same as,
or more stringent than, those contained
in §§ 1.10 and 1.17 and the definition of
adjusted net capital must be the same as
that prescribed in § 1.17(c): Provided,
however, A designated self-regulatory
organization may permit its member
registrants which are registered with the
Securities and Exchange Commission as
securities brokers or dealers to file (in
accordance with § 1.10(h)) a copy of
their Financial and Operational
Combined Uniform Single Report under
the Securities Exchange Act of 1934,
Part II or Part IIA, in lieu of Form 1–FR:
And, provided further, A designated
self-regulatory organization may permit
its member introducing brokers to file a
Form 1–FR–IB in lieu of a Form 1–FR–
FCM.
* * * * *

PART 3—REGISTRATION

7. The authority citation for Part 3 is
revised to read as follows:

Authority: 5 U.S.C. 552, 552b; 7 U.S.C. 1a,
2, 4, 4a, 6, 6a, 6b, 6c, 6d, 6e, 6f, 6g, 6h, 6i,
6k, 6m, 6o, 6p, 8, 9, 9a, 12, 12a, 13b, 13c,
16a, 18, 19, 21, 23.
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Subpart A—Registration

8. Section 3.33 is amended by revising
paragraph (c)(1) to read as follows:

§ 3.33 Withdrawal from registration.
* * * * *

(c)(1) Where a futures commission
merchant or an introducing broker
which is not operating pursuant to a
guarantee agreement is requesting
withdrawal from registration in that
capacity and the basis for withdrawal
under paragraph (a)(1) of this section is
that it has ceased engaging in activities
requiring registration, the request for
withdrawal must be accompanied by a
Form 1–FR–FCM or a Form 1–FR–IB,
respectively, which contains the
information specified in § 1.10(d)(1) of
this chapter as of a date not more than
30 days prior to the date of the
withdrawal request: Provided, however,
That if such registrant is also registered
with the Securities and Exchange
Commission as a securities broker or
dealer, it may file a copy of its Financial
and Operational Combined Uniform
Single Report under the Securities
Exchange Act of 1934, Part II or Part IIA
(in accordance with § 1.10(h) of this
chapter), in lieu of Form 1–FR–FCM or
Form 1–FR–IB. Any financial report
submitted pursuant to this paragraph
(c)(1) must contain the information
specified in § 1.10(d)(1) of this chapter
as of a date not more than 30 days prior
to the date of the withdrawal request.
* * * * *

PART 145—COMMISSION RECORDS
AND INFORMATION

9. The authority citation for Part 145
continues to read as follows:

Authority: Pub. L. 89–554, 80 Stat. 383,
Pub. L. 90–23, 81 Stat. 54, Pub. L. 93–502,
88 Stat. 1561–1564 (5 U.S.C. 552); Sec.
101(a), Pub. L. 93–463, 88 Stat. 1389 (5
U.S.C. 4a(j)); Pub. L. 99–570, unless
otherwise noted.

§ 145.5 [Amended]
10. Section 145.5 is amended by

removing and reserving paragraph
(d)(1)(i)(G).

PART 147—OPEN COMMISSION
MEETINGS

11. The authority citation for Part 147
continues to read as follows:

Authority: Sec. 3(a), Pub. L. 94–409, 90
Stat. 1241 (5 U.S.C. 552b); Sec. 101(a)(11),
Pub. L. 93–463, 88 Stat. 1391 (7 U.S.C. 4a(j)
(Supp. V 1975)), unless otherwise noted.

§ 147.3 [Amended]
12. Section 147.3 is amended by

removing and reserving paragraph
(b)(4)(i)(A)(7).

Issued in Washington, D.C. on January 21,
1997 by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 97–2251 Filed 1–30–97; 8:45 am]
BILLING CODE 6351–01–P

TENNESSEE VALLEY AUTHORITY

18 CFR Part 1301

Privacy Act Regulations;
Implementation

AGENCY: Tennessee Valley Authority.
ACTION: Final rule.

SUMMARY: The Tennessee Valley
Authority (TVA) amends its regulations
implementing the Privacy Act of 1974
(the Act), 5 U.S.C. 552a. These
amendments are needed to modify
existing TVA regulations to exempt a
system of records known as TVA Police
Records (TVA–37) from certain
provisions of the Act and corresponding
agency regulations.
EFFECTIVE DATE: January 31, 1997.
FOR FURTHER INFORMATION: Wilma H.
McCauley, (423) 751–2523.
SUPPLEMENTARY INFORMATION: These
amendments allow exemptions
authorized by the Act, 5 U.S.C.
552a(j)(2) and (k)(2), for the TVA Police
Records—TVA system of records under
5 U.S.C. 552a(k)(2). Under subsections
(j)(2) and (k)(2) of the Act, TVA, through
rulemaking, may exempt those systems
of records maintained by a component
of TVA that performs as its principal
function any activity pertaining to the
enforcement of criminal laws from
certain provisions of the Act, if the
system of records is used for certain law
enforcement purposes.

The TVA Police is a component of
TVA that performs as one of its
principal functions investigations into
violations of criminal law in connection
with TVA’s programs and operations,
pursuant to the Violent Crime Control
and Law Enforcement Act of 1994, as
amended, the TVA Police Records
system of records falls within the scope
of subsections (j)(2); i.e., information
compiled for the purpose of criminal
investigation, reports relating to any
stage of the enforcement process, and
information compiled for the
identification of individual criminals,
and (k)(2); i.e., investigatory material
compiled for law enforcement purposes,
other than material within the scope of
(k)(2) above.

The (j)(2) and (k)(2) exemptions for
criminal law enforcement records
remove restrictions on the manner in
which information may be collected and

the type of information that may be
collected by the TVA Police in the
course of a criminal investigation, limit
certain notice requirements, and exempt
the system of records from civil
remedies for violations of the Act. These
additional exemptions are necessary
primarily to avoid premature disclosure
of sensitive information, including, but
not limited to, the existence of a
criminal investigation, that may
compromise or impede the
investigation.

A more complete explanation of each
exemption follows, as required by the
Act.

TVA adds the following to the current
exemptions contained in 18 CFR
1301.24.

Exemptions Pursuant to (j)(2) and (k)(2)
TVA has determined that the TVA

Police Records should be exempt from
the following provisions of the Privacy
Act and corresponding agency
regulations. These exemptions are
necessary and appropriate to maintain
the integrity and confidentiality of
criminal investigations.

TVA will use the (j)(2) and (k)(2)
exemptions for the following reasons:
(a) 5 U.S.C. 552a(c)(3) requires an
agency to make the accounting of each
disclosure of records available to the
individual named in the record at his/
her request. This accounting must state
the date, nature and purpose of each
disclosure of a record and the name and
address of the recipient. Accounting for
each disclosure could alert the subject
of an investigation to the existence and
nature of the investigation and reveal
investigative or prosecutive interest by
other agencies, particularly in a joint-
investigation situation. This could
seriously impede or compromise the
investigation and case preparation by
prematurely revealing its existence and
nature; compromise or interfere with
witnesses or make witnesses reluctant to
cooperate with the investigators; lead to
suppression, alteration, fabrication, or
destruction of evidence; and endanger
the physical safety of confidential
sources, witnesses, law enforcement
personnel and their families.

(b) 5 U.S.C. 552a(c)(4) requires an
agency to inform outside parties of
correction of and notation of disputes
about information in a system in
accordance with subsection (d) of the
Privacy Act. Since this system of
records is already exempted from the
access provisions of subsection (d) of
the Privacy Act, this section is not
properly applicable.

(c) 5 U.S.C. 552a (d) and (f) require an
agency to provide access to records,
make corrections and amendments to
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records, and notify individuals of the
existence of records upon their request.
Providing individuals with access to
records of an investigation and the right
to contest the contents of those records
and force changes to be made to the
information contained therein would
seriously interfere with and thwart the
orderly and unbiased conduct of the
investigation and impede case
preparation. Providing the access
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate with investigators; lead to
suppression, alteration, fabrication, or
destruction of evidence; endanger the
physical safety of confidential sources,
witnesses, law enforcement personnel
and their families; and result in the
secreting of or other disposition of
assets that would make them difficult or
impossible to reach to satisfy any
Government claims growing out of the
investigation.

(d) 5 U.S.C. 552a(e)(1) requires an
agency to maintain in agency records
only ‘‘relevant and necessary’’
information about an individual. This
provision is inappropriate for
investigations, because it is not always
possible to detect the relevance or
necessity of each piece of information in
the early stages of an investigation. In
some cases, it is only after the
information is evaluated in light of other
evidence that its relevance and
necessity will be clear. In other cases,
what may appear to be a relevant and
necessary piece of information may
become irrelevant in light of further
investigation.

In addition, during the course of an
investigation, the investigator may
obtain information that relates primarily
to matters under the investigative
jurisdiction of another agency (e.g., the
fraudulent use of Social Security
numbers), and that information may not
be reasonably segregated. In the interest
of effective law enforcement, TVA
Police should retain this information,
since it can aid in establishing patterns
of criminal activity and can provide
valuable leads for Federal and other law
enforcement agencies.

(e) 5 U.S.C. 552a(e)(2) requires an
agency to collect information to the
greatest extent practicable directly from
the subject individual, when the
information may result in adverse
determinations about an individual’s
rights, benefits and privileges under
Federal programs. The general rule that
information be collected ‘‘to the greatest
extent practicable’’ from the target
individual is not appropriate in

investigations. TVA Police should be
authorized to use their professional
judgment as to the appropriate sources
and timing of an investigation. Often it
is necessary to conduct an investigation
so that the target does not suspect that
he or she is being investigated. The
requirement to obtain the information
from the targeted individual may put
the suspect on notice of the
investigation and thereby thwart the
investigation by enabling the suspect to
destroy evidence and take other action
that would impede the investigation.
This requirement may also in some
cases preclude TVA Police from
gathering information and evidence
before interviewing an investigative
target in order to maximize the value of
the interview by confronting the target
with the evidence or information.
Moreover, in certain circumstances the
subject of an investigation cannot be
required to provide information to
investigators and information must be
collected from other sources.
Furthermore, it is often necessary to
collect information from sources other
than the subject of the investigation to
verify the accuracy of the evidence
collected.

In addition, the statutory term ‘‘to the
greatest extent practicable’’ is a
subjective standard, and it is impossible
adequately to define the term so that
individual TVA Police investigators can
consistently apply it to the many fact
patterns presented in TVA Police
investigations.

(f) 5 U.S.C. 552a(e)(3) requires an
agency to inform each person whom it
asks to supply information, on a form
that can be retained by the person, of
the authority under which the
information is sought and whether
disclosure is mandatory or voluntary; of
the principal purpose for which the
information is intended to be used; of
the routine uses which may be made of
the information; and of the effects on
the person, if any, of not providing all
or any part of the requested information.
The application of this provision could
provide the subject of an investigation
with substantial information about the
nature of that investigation that could
interfere with the investigation.
Moreover, providing such a notice to the
subject of an investigation could
seriously impede or compromise an
undercover investigation by revealing
its existence and could endanger the
physical safety of confidential sources,
witnesses, and investigators by
revealing their identities.

(g) 5 U.S.C. 552a(e)(4) (G) and (H)
require an agency to publish a Federal
Register notice concerning its
procedures for notifying an individual

at his/her request, if the system of
records contains a record pertaining to
him/her, how to gain access to such a
record and how to contest its content.
Since these systems of records are being
exempted from subsection (f) of the Act,
concerning agency rules, and subsection
(d) of the Act, concerning access to
records, these requirements are
inapplicable to the extent that these
systems of records will be exempted
from these subsections. Although the
system would be exempt from these
requirements, TVA Police has published
information concerning its notification,
access, and contest procedures because,
under certain circumstances, TVA
Police could decide it is appropriate for
an individual to have access to all or a
portion of his/her records in these
systems of records.

(h) 5 U.S.C. 552a(e)(4)(I) requires an
agency to publish notice of the
categories of sources or records in the
system of records. To the extent that this
provision is construed to require more
detailed disclosure than the broad,
generic information currently published
in the system notice, an exemption from
this provision is necessary to protect the
confidentiality of sources of
information, to protect privacy and
physical safety of witnesses and
informants, and to avoid the disclosure
of investigative techniques and
procedures. TVA Police will,
nevertheless, publish such a notice in
broad generic terms.

(i) 5 U.S.C. 552a(e)(5) requires an
agency to maintain its records with such
accuracy, relevance, timeliness, and
completeness as is reasonably necessary
to assure fairness to the individual in
making any determination about the
individual. Much the same rationale is
applicable to this exemption as that set
out previously in item (d) (duty to
maintain in agency records only
‘‘relevant and necessary’’ information
about an individual). While the TVA
Police make every effort to maintain
records that are accurate, relevant,
timely, and complete, it is not always
possible in an investigation to
determine with certainty that all the
information collected is accurate,
relevant, timely, and complete. During a
thorough investigation, a trained
investigator would be expected to
collect allegations, conflicting
information, and information that may
not be based upon the personal
knowledge of the provider. At the point
of determination to refer the matter to a
prosecutive agency, for example, that
information would be in the system of
records, and it may not be possible until
further investigation is conducted, or
indeed in many cases until after a trial
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(if at all), to determine the accuracy,
relevance, and completeness of some
information. This requirement would
inhibit the ability of trained
investigators to exercise professional
judgment in conducting a thorough
investigation. Moreover, fairness to
affected individuals is assured by the
due process they are accorded in any
trial or other proceeding resulting from
the TVA Police investigation.

(j) 5 U.S.C. 552a(e)(8) requires an
agency to make reasonable efforts to
serve notice on an individual when any
record on such individual is made
available under compulsory legal
process when such process becomes a
matter of public record. Compliance
with this provision could prematurely
reveal and compromise an ongoing
criminal investigation to the target of
the investigation and reveal techniques,
procedures, or evidence.

(k) 5 U.S.C. 552a(g) provides for civil
remedies if an agency fails to comply
with the requirements concerning
access to records under subsections (d)
(1) and (3) of the Act; maintenance of
records under subsection (e)(5) of the
Act; and any other provision of the Act,
or any rule promulgated thereunder, in
such a way as to have an adverse effect
on an individual. Allowing civil
lawsuits for alleged Privacy Act
violations by TVA Police would
compromise TVA Police investigations
by subjecting the sensitive and
confidential information in the TVA
Police Records to the possibility of
inappropriate disclosure under the
liberal civil discovery rules. That
discovery may reveal confidential
sources, the identity of informants, and
investigative procedures and
techniques, to the detriment of the
particular criminal investigation as well
as other investigations conducted by the
TVA Police.

The pendency of such a suit would
have a chilling effect on investigations,
given the possibility of discovery of the
contents of the investigative case file,
and a Privacy Act lawsuit could
therefore become a ready strategic
weapon used to impede TVA Police
investigations. Furthermore, since,
under the current regulations, the
system is exempt from many of the Act’s
requirements, it is unnecessary and
contradictory to provide for civil
remedies from violations of those
provisions in particular.

This final rule has been reviewed
under Executive Order No. 12291 and
has been determined not to be a ‘‘major
rule’’ since it will not have an annual
effect on the economy of $100 million
or more.

In addition, it has been determined
that this final rule will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 18 CFR Part 1301
Administrative practice and

procedure, Freedom of Information,
Privacy Act, Sunshine Act.

For the reasons set forth in the
preamble, 18 CFR Ch. XIII, part 1301, is
amended as follows:

PART 1301—PROCEDURES

1. The authority citation for part 1301
continues to read as follows:

Authority: 16 U.S.C. 831–831dd, 5 U.S.C.
552.

§ 1301.24 [Amended]
2. Section 1301.24(e) is added to read

as follows:
* * * * *

(e) The TVA system TVA Police
Records is exempt from subsections
(c)(3), (d), (e)(1), (e)(4), (G), (H), and (I)
and (f) of 5 U.S.C. 552a (section 3 of the
Privacy Act) and corresponding sections
of these rules pursuant to 5 U.S.C.
552a(k)(2). The TVA system Police
Records is exempt from subsections
(c)(3), (d), (e)(1), (e)(2), (e)(3), (e)(4)(G),
(H), and (I), (e)(5), (e)(8), and (g)
pursuant to 5 U.S.C. 552a(j)(2). This
system is exempt because application of
these provisions might alert
investigation subjects to the existence or
scope of investigations, lead to
suppression, alteration, fabrication, or
destruction of evidence, disclose
investigative techniques or procedures,
reduce the cooperativeness or safety of
witnesses, or otherwise impair
investigations.
William S. Moore,
Senior Manager, Administrative Services.
[FR Doc. 97–2299 Filed 1–30–97; 8:45 am]
BILLING CODE 8120–08–U

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1311

[DEA Number 146I]

RIN 1117–AA38

Exemption From Import and Export
Requirements for Personal Medical
Use; Interpretation Regarding Effect of
State Law and Federal Laws

AGENCY: Drug Enforcement
Administration (DEA), Justice.
ACTION: Final rule; interpretation of
existing regulations.

SUMMARY: Current DEA regulations
provide an exemption from certain
provisions of the Controlled Substances
Import Export Act (CSIEA) regarding
personal use quantities of certain
controlled substances. DEA is amending
the language of the exemption to
incorporate an existing provision that
controlled substances for personal use
may be imported only to the extent that
such importation is authorized or
permitted under other Federal laws or
state law. Recent occurrences have
demonstrated that the exemption is
being improperly promoted and used as
a means to import controlled substances
for abuse purposes in violation of other
Federal laws and state law. This action
will prevent misinterpretation of the
circumstances under which the
exemption applies.
EFFECTIVE DATE: January 31, 1997.
FOR FURTHER INFORMATION CONTACT:
G. Thomas Gitchel, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, D.C.
20537, Telephone (202) 307–7297.
SUPPLEMENTARY INFORMATION: The
CSIEA provides in 21 U.S.C. 956(a) that
the Attorney General may, by
regulation, exempt an individual who
has a controlled substance for personal
medical use from the import/export
requirements of 21 U.S.C. 952–955.
Pursuant to title 21, Code of Federal
Regulations (CFR), 1311.27, individuals
may enter or depart the United States
with a controlled substance in
Schedules II, III, IV, or V, that they have
lawfully obtained for personal medical
use, provided that the controlled
substance is in the original container in
which it was dispensed and the
appropriate declaration is made to the
United States (U.S.) Customs Service.
However, the exemption must be read
within the context of the existing
requirements of 21 CFR 1307.02, which
states that nothing in DEA’s regulations
can be construed as authorizing or
permitting any person to do any act that
is not authorized or permitted under
other Federal or state laws.

DEA, the U.S. Customs Service, and
independent sources have found that
the personal medical use exemption
found in 21 CFR 1311.27 is being
promoted and exploited as a means to
import controlled substances for
purposes of trafficking and abuse.
Especially troubling is the fact that
controlled substances that are not
approved for marketing or distribution
in the United States are being imported
in this manner for trafficking and abuse
purposes in amounts that represent a
danger to the public health and safety.
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The Internet and the news media
contain numerous references to the
personal use exemption found in
Section 1311.27 as a means to import
drugs from Mexico that are not readily
available here in the United States. The
Internet messages provide advice on
how to use the exemption to obtain
drugs and get them through U.S.
Customs, including one message that
provides specific details on how to act
and what to say regarding the personal
use exemption when bringing the drugs
through U.S. Customs. These messages
are incorrect and misleading because
they do not acknowledge that the
exemption applies only to the extent
that the importation is allowed under
other Federal laws and state law.

DEA is concerned with, and will be
addressing in a separate rulemaking
action, the misuse of the personal use
exemption for the general purpose of
importing controlled substances for
abuse and trafficking purposes.
However, the present concern is the
misconception that Section 1311.27
permits the importation of controlled
substances regardless of prohibitions
that may be found in other Federal or
state laws. A case in point involves
flunitrazepam, which is manufactured
in certain foreign countries under
various brand names, including
Rohypnol. Rohypnol is not approved
under the Federal Food, Drug, and
Cosmetic Act (FDCA) for use in the
United States and the FDCA prohibits
the importation of the drug. Despite
this, large amounts of the drug were
being imported by individuals under the
personal medical use exemption.

DEA has received reports from law
enforcement authorities in numerous
states, including Alabama, Arkansas,
Georgia, Louisiana, Tennessee and
Indiana, regarding the trafficking in and
seizure of flunitrazepam (Rohypnol) that
had originally been imported from
Mexico. DEA itself has engaged in a
significant number of seizures of the
product throughout the country.

As part of its investigation of these
problems, DEA conducted a study of
U.S. Customs drug declaration records
at one border crossing point in Laredo,
Texas. During a three week period in
July of 1995, 1679 declarations for
prescription drugs were filed. Of these,
796, or 47.4%, included Rohypnol. A
total of 101,700 dosage units were
reported on 730 of the declarations; the
remaining 66 declarations did not
specify the number of dosage units. The
daily number of dosage units of
Rohypnol reported ranged from a low of
1680 to a high of 12,930, with an
average of 4843 dosage units reported
per day, or, on an annualized basis,

1,767,695 dosage units per year, at this
one checkpoint. Taking into
consideration the declarations that did
not specify the number of dosage units,
the annual figure could well exceed
1,900,000 dosage units per year. These
figures represent the number of dosage
units per year. These figures represent
the number of dosage units of Rohypnol
reported at just one of the many border
crossings between the United States and
Mexico. A separate study conducted by
another source of the top 15 drugs
declared over a randomly selected 84-
day period at this border crossing, found
that individuals declared a total of
338,760 dosage units of Rohypnol.

As noted earlier, flunitrazepam
(Rohypnol) is not approved for medical
use in the United States. Further, there
is no indication that the manufacturer of
Rohypnol or any other manufacturer of
a product containing flunitrazepam, the
medical community, or any public
interest groups are actively pursuing or
advocating the approval of the drug in
this country. There are other drugs
available that are widely recognized and
used in treating the conditions for
which flunitrazepam might be
considered. There is increasing
evidence of abuse and trafficking of
flunitrazepam into the United States.
There have been at least 2000 seizures
of the drug by law enforcement officials;
a growing number of reports in the
national media regarding its abuse;
reports of its use to facilitate sexual
assaults against unsuspecting victims;
and increasing inquiries from medical
personnel for information regarding the
drug, including its properties, actions,
and treatments.

In light of the exploitation of the
personal medical use exemption from
the requirements of the CSIE as a means
to import unapproved controlled
substances for abuse purposes and the
incorrect and misleading promotion of
the exemption as an easy means to
import drugs, DEA is incorporating into
21 CFR 1311.27 the existing language in
21 CFR 1307.02. This change makes
clear that the personal use exemption
applies only to those importations of
controlled substances that are
authorized or permitted under other
Federal laws or state law. Personal
medical use importations of controlled
substances that are not authorized or
permitted under other Federal laws or
state law are not exempt from the
requirements of the CSIE. Absent
satisfaction of the requirements of the
CSIE, such imports are subject to seizure
by U.S. authorities.

The Deputy Assistant Administrator
of the Office of Diversion Control, Drug
Enforcement Administration has

determined that because this rule
addresses existing regulatory
requirements and does not impose any
new requirements, general notice and
comment are unnecessary pursuant to 5
U.S.C. 553(b). This action emphasizes
DEA’s existing regulatory requirements
to ensure that individuals are not misled
by the language of the regulation into
believing that they may engage in
activities that are inconsistent with
other Federal laws or state law and to
address the incorrect and inappropriate
promotion and exploitation of the
personal medical use exemption as a
means to import otherwise unavailable
controlled substances for abuse
purposes.

The Deputy Assistant Administrator
for the Office of Diversion Control, Drug
Enforcement Administration certifies
that this action will have no significant
impact upon entities whose interests
must be considered under the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. This action reiterates existing
regulatory requirements regarding the
personal medical use importation of
controlled substances.

The Office of Management and Budget
(OMB) has determined that this is a
significant regulatory action, therefore,
it has been reviewed by OMB pursuant
to the requirements of Executive Order
12866.

This action has been analyzed in
accordance with the principles and
criteria in E.O. 12612, and it has been
determined that the proposed rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

List of Subjects in 21 CFR Part 1311
Administrative practice and

procedure, Drug traffic control, Exports,
Imports.

For the reasons set out above, 21 CFR
Part 1311 is amended as follows:

PART 1311—[AMENDED]

1. The authority citation for part 1311
continues to read as follows:

Authority: 21 U.S.C. 952, 956, 957, 958,
unless otherwise noted.

2. Section 1311.27 is amended by
revising paragraph (b)(2) and adding a
new paragraph (c) to read as follows:

§ 1311.27 Exemptions for personal
medical use.

* * * * *
(b) * * *
(2) The trade or chemical name and

the symbol designating the schedule of
the controlled substance if it appears on
the container label, or, if such name
does not appear on the label, the name
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1 Alteration does not include razing
(Commissioner of the District of Columbia v.
Bennenson, D.C. Court of App. 1974, 329 A.2d 437).
Partial demolition, however, is viewed as an
alteration (The Committee to Preserve Rhodes
Tavern and the Natl. Processional Route v. Oliver
T. Carr Company, et. al., U.S. Court of App. for D.C.
Cir., 1979, 79–1457, Dept. Justice Brief for Fed.
Appellee).

and address of the pharmacy or
practitioner who dispensed the
substance and the prescription number,
if any; and

(c) The importation of the controlled
substance for personal medical use is
authorized or permitted under other
Federal laws and state law.

Dated: January 2, 1997.
Gene R. Haislip,
Deputy Assistant Administrator, Office of
Diversion Control.
[FR Doc. 97–2352 Filed 1–30–97; 8:45 am]
BILLING CODE 4410–09–M

COMMISSION OF FINE ARTS

45 CFR Parts 2101, 2102, and 2103

Procedures and Policies

AGENCY: The Commission of Fine Arts.
ACTION: Final rule.

SUMMARY: This document amends the
procedures and policies governing the
administration of the U.S. Commission
of Fine Arts. The current wording is
incomplete and has become obsolete or
incorrect in several of its parts. This
document serves to clarify the functions
and requirements of the agency in order
to address more efficiently the needs of
the Federal government and the public.
EFFECTIVE DATE: March 3, 1997.
FOR FURTHER INFORMATION CONTACT:
Charles H. Atherton, Secretary,

(202) 504–2200.
SUPPLEMENTARY INFORMATION: As
established by Congress in 1910, the
Commission of Fine Arts is a small
independent advisory body made up of
seven Presidentially appointed ‘‘well
qualified judges of the arts’’ whose
primary role is architectural review of
designs for buildings, parks, monuments
and memorials erected by the Federal or
District of Columbia governments in
Washington, D.C. In addition to
architectural review, the Commission
considers and advises on the designs for
coins, medals and U.S. memorials on
foreign soil. The Commission also
advises the District of Columbia
government on private building projects
within the Georgetown Historic District,
the Rock Creek Park perimeter and the
Monumental Core area. The
Commission advises Congress, the
President, Federal agencies, and the
District of Columbia government on the
general subjects of design, historic
preservation and on orderly planning on
matters within its jurisdiction.

The regulations revised in this rule
were last published in the Federal
Register on November 21, 1979 (44 FR

67050). Specific items this document
amends include providing the current
address and telephone number of the
agency, publishing formerly omitted
Public Laws for which the agency is
responsible (Heraldic services provided
by the Department of the Army, 10
U.S.C. 4594; Commemorative Works, 40
U.S.C. 1001), clarifying a series of
procedural functions, and in general
correcting ambiguous or grammatically
questionable phraseology. Therefore, as
these changes clarify established
procedures and are minor in nature, the
Commission determines that notice and
comment are unnecessary and that, in
accordance with 5 U.S.C. 553 (b)(B),
good cause to waive notice and
comment is established.

List of Subjects

45 CFR Part 2101

Organization and Functions
(Government agencies).

45 CFR Part 2102

Administrative practice and
procedure, Sunshine Act.

45 CFR Part 2103

Administrative practice and
procedure.

This document was prepared under
the direction of Charles H. Atherton,
Secretary, U.S. Commission of Fine
Arts, 441 F Street, N.W., Suite 312,
Washington, D.C., 20001.

Accordingly, for the reasons set forth
above, Parts 2101, 2102, and 2103 are
amended as set forth below.

Signed at Washington, D.C., this 24th day
of January, 1997.
Charles H. Atherton,
Secretary, U.S. Commission of Fine Arts.

CFA hereby revises 45 CFR Parts
2101, 2102 and 2103 to read as follows:

PART 2101—FUNCTIONS AND
ORGANIZATION

Subpart A—Functions and Responsibilities
of the Commission

Sec.
2101.1 Statutory and Executive Order

authority.
2101.2 Relationships of Commission’s

functions to responsibilities of other
government units.

Subpart B—General Organization

2101.10 The Commission.
2101.11 Secretary to the Commission.
2101.12 Georgetown Board of Architectural

Consultants.
Authority: Pub. L. 81–808, 64 Stat. 903; 10

U.S.C. 4594; 36 U.S.C. 124; 40 U.S.C. 72, 104,
106, 121, 1001; E.O. 1259 of October 25,
1910; E.O. 1862 of November 28, 1913; and
E.O. 3524 of July 28, 1921.

Subpart A—Functions and
Responsibilities of the Commission

§ 2101.1 Statutory and Executive Order
Authority.

The Commission of Fine Arts
(referred to as the ‘‘Commission’’)
functions pursuant to statutes of the
United States and Executive Orders of
Presidents, as follows:

(a) Public buildings, other structures,
and parklands. (1) For public buildings
to be erected in the District of Columbia
by the federal government and for other
structures to be so erected which affect
the appearance of the city, the
Commission comments and advises on
the plans and on the merits of the
designs before final approval or action;

(2) For statues, fountains and
monuments to be erected in the District
of Columbia under authority of the
federal government, the Commission
advises upon their location in public
squares, streets, and parks, and the
merits of their designs;

(3) For monuments to be erected at
any location pursuant to the American
Battle Monuments Act, the Commission
approves the designs before they are
accepted by the American Battle
Monuments Commission (See also
§ 2101.1 (g));

(4) For parks within the District of
Columbia, when plans of importance are
under consideration, the Commission
advises upon the merits of the designs;
and

(5) For the selection by the National
Capital Planning Commission of lands
suitable for development of the National
Capital park, parkway, and playground
system in the District of Columbia,
Maryland, and Virginia, the
Commission provides advice.

(b) Private buildings bordering certain
public areas in Washington, D.C.
(Shipstead-Luce Act). For buildings to
be erected or altered 1 in locations
which border the Capitol, the White
House, the intermediate portion of
Pennsylvania Avenue, the Mall Park
System, Lafayette Park, the Zoological
Park, Rock Creek Park or Parkway, or
Potomac Park or Parkway, or are
otherwise within areas defined by the
official plats prepared pursuant to Sec.
2 of the Shipstead-Luce Act, the
Commission reviews the plans as they
relate to height and appearance, color
and materials of the exteriors, and
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2 Provisions of the Shipstead-Luce Act (§ 2101.1
(b)) do not include full demolition, though partial
demolition is viewed as an alteration.

makes recommendations to the
Government of the District of Columbia
which, in the judgement of the
Commission, are necessary to prevent
reasonably avoidable impairment of the
public values represented by the areas
along which the buildings border.
(Shipstead-Luce Act, 46 Stat. 366 as
amended (40 U.S.C. 121; D.C. Code 5–
410).)

(c) Georgetown buildings (Old
Georgetown Act). For buildings to be
constructed, altered, reconstructed, or
razed within the area of the District of
Columbia known as ‘‘Old Georgetown’’,
the Commission reviews and reports to
the District of Columbia Government on
proposed exterior architectural features,
height, appearance, color, and texture of
exterior materials as would be seen from
public space; and the Commission
makes recommendations to such
government as to the effect of the plans
on the preservation and protection of
places and areas that have historic
interest or that manifest exemplary
features and types of architecture,
including recommendations for any
changes in plans necessary in the
judgement of the Commission to
preserve the historic value of Old
Georgetown, and takes any such actions
as in the judgement of the Commission
are right or proper in the circumstances.
(Old Georgetown Act, Public Law 81–
808, 64 Stat. 903 (D.C. Code 5–801).)

(d) United States medals, insignia,
and coins. On medals, insignia, and
coins to be produced by an executive
department of the United States
including the Mint, the Commission
advises as to the merits of their designs
which shall be submitted before the
executive officer having charge of the
same shall approve thereof.

(e) Heraldic services provided by the
Department of the Army. The
Commission upon request advises the
Heraldic Branch of the Army upon the
merits of proposed designs for medals,
insignia, seals, etc. prepared under the
authority of the Act of August 26, 1957
to furnish heraldic services to the other
departments and agencies of the
government.

(f) Questions of art with which the
Federal government is concerned. When
required to do so by the President or by
Committees of either House of Congress,
the Commission advises generally on
questions of art, and whenever
questions of such nature are submitted
to it by an officer or department of the
federal government the Commission
advises and comments.

(g) Commemorative works. The
Commemorative Works Act provides

standards for placement of
commemorative works on certain
federal lands in the District of Columbia
and its environs, and for other purposes;
and requires site and design approval of
all commemorative works by the
Commission of Fine Arts, National
Capital Planning Commission, and (as
appropriate) the Secretary of Interior or
the Administrator of General Services.
The sponsoring agencies therefore shall
submit designs to the Commission for
review and shall provide such design
changes as may be required to obtain
approval.

§ 2101.2 Relationships of Commission’s
functions to responsibilities of other
government units.

(a) Projects involving the Capitol
building and the Library of Congress.
Plans concerning the Capitol building
and the buildings of the Library of
Congress are outside the purview of the
Commission except as to questions on
which the Committees of Congress
require the Commission to advise.

(b) Other Federal government
projects. Officers and departments of the
federal government responsible for
finally approving or acting upon
proposed projects within the purview of
the Commission’s functions as
described in § 2101.1 (a) are required
first to submit plans or designs for such
projects to the Commission for its
advice and comments.

(c) Projects within the jurisdiction of
the District of Columbia government.
The District of Columbia seeks
Commission advice on exterior
alteration or new construction of public
buildings or major public works within
its boundaries. The District of Columbia
government also shall seek Commission
advice on certain private construction
requiring building or demolition
permits from the D.C. Permit Branch
(D.C. Law 5–422). These include certain
actions by the District of Columbia
government pursuant to either D.C. Law
5–422 or D.C. Law 2–144 within areas
subject to the Shipstead-Luce or Old
Georgetown Acts (§ 2101.1 (b) and (c))
prior to the issuance of a permit.2
Alterations of buildings, demolition, or
new construction at individually
designated landmarks or within historic
districts are further subject to the permit
requirements of the Historic Landmark
and Historic District Protection Act of
1978 (D.C. Law 2–144). Upon request,

advice will be given on the subject of lot
subdivisions.

Subpart B—General Organization

§ 2101.10 The Commission.

The Commission is composed of
seven members, each of whom is
appointed by the President and serves
for a period of four years or until his or
her successor is appointed and
qualified. The Chairman and Vice
Chairman are elected by the members.
The Commission is assisted by a staff as
authorized by the Commission.

§ 2101.11 Secretary to the Commission.

Subject to the direction of the
Chairman, the Secretary to the
Commission is responsible for the day-
to-day operations of the agency and for
supervising the staff in its support of the
functions of the Commission; for
preparing the agenda of Commission
meetings; for organizing presentations
before the Commission of plans,
designs, or questions upon which it is
to advise, comment, or respond; for
interpreting the Commission’s
conclusions, advice, or
recommendations on each matter
submitted to it; for maintaining a liaison
with other governmental entities,
professionals, and the public; and for
maintaining the Commission’s records.
The Assistant Secretary of the
Commission shall carry out duties
delegated to him/her by the Secretary
and shall act in place of the Secretary
during his/her absence or disability.

§ 2101.12 Georgetown Board of
Architectural Consultants.

To assist the Commission in carrying
out the purposes of the Old Georgetown
Act (§ 2101.1 (c)), a committee of three
architects appointed for a term of three
years by the Commission serves as the
Board of Architectural Consultants
without expense to the United States.
This committee advises the Commission
regarding designs and plans referred to
it. The Chairman is elected by its
members.

PART 2102—MEETINGS AND
PROCEDURES OF THE COMMISSION

Subpart A—Commission Meetings

Sec.
2102.1 Times and places of meetings.
2102.2 Actions outside of meetings.
2102.3 Public notice of meetings.
2102.4 Public attendance and participation.
2102.5 Records and minutes; public

inspection.
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Subpart B—Procedures on Submission of
Plans or Designs

2102.10 Timing, scope and content of
submissions for proposed projects
involving land, buildings or other
structures.

2102.11 Scope and content of submission
for proposed medals, insignia, coins,
seals, and the like.

2102.12 Responses of Commission to
submissions.

Authority: 5 U.S.C., App. 1; OMB Circular
No. A–63.

Subpart A—Commission Meetings

§ 2102.1 Times and places of meetings.

Regular meetings of the Commission,
open to the public, are held monthly on
the third Thursday of the month,
beginning at 10:00 o’clock a.m., at its
offices in Suite 312, 441 F Street, N.W.
Washington, D.C. 20001, except that by
action of the Commission a regular
meeting in any particular month may be
omitted or it may be held on another
day or at a different time or place. A
special meeting, open to the public, may
be held in the interval between regular
meetings upon call of the Chairman and
five days’ written notice of the time and
place mailed to each member who does
not in writing waive such notice. On all
matters of official business, the
Commission shall conduct its
deliberations and reach its conclusions
at such open meetings except as stated
in § 2101.12 provided, however, the
Commission members may receive staff
briefings or may have informal
background discussions among
themselves and the staff outside of such
meetings.

§ 2102.2 Actions outside of meetings.

Between meetings in situations of
emergency, the Commission may act
through a canvass by the Secretary of
individual members, provided that any
action so taken is brought up and
ratified at the next meeting. In addition,
the Commission members may convene
away from the Commission’s offices to
make inspections at the site of a
proposed project or at the location of a
mock-up for the project and may then
and there reach its conclusions
respecting such project which shall be
recorded in the minutes of the meeting
held on the same day or, if none was
then held, in the minutes of the next
meeting.

§ 2102.3 Public notice of meetings.

Notice of each meeting of the
Commission shall be published in the
Federal Register.

§ 2102.4 Public attendance and
participation.

Interested persons are permitted to
attend meetings of the Commission, to
file statements with the Commission at
or before a meeting, and to appear
before the Commission when it is in
meeting, provided that an appearance is
germane to the functions and policies of
the Commission and to the matter or
issues then before the Commission, and
if the presentation or argument is made
in a concise manner, within reasonable
time limits and avoids duplicating
information or views already before the
Commission. A decision of the
Chairman as to the order of appearances
and as to compliance with these
regulations by any person shall be final
unless the Commission determines
otherwise.

§ 2102.5 Records and minutes; public
inspection.

A detailed record of each meeting
shall be made and kept which shall
contain copies of all written, printed, or
graphic materials presented. The
Secretary shall have prepared minutes
of each meeting which shall state the
time and place it was held and
attendance by Commission members
and staff and which shall contain a
complete summary of matters discussed
and conclusions reached and an
explanation of the extent of public
participation, including names of
persons who presented oral or written
statements; and he shall send a copy to
all members of the Commission for their
approval. Subsequent to such approval,
the minutes shall be certified by the
Secretary. The minutes and any
completed reports, studies, agenda or
other documents made available to, or
prepared for or by, the Commission
shall be available for public inspection
and, at the requesting party’s expense,
for copying at the offices of the
Commission.

Subpart B—Procedures on
Submissions of Plans or Designs

§ 2102.10 Timing, scope and content of
submissions for proposed projects
involving land, buildings, or other
structures.

(a) A party proposing a project which
is within the purview of the
Commission’s functions under § 2101.1
(a), (b), or (c) should make a submission
when concept plans for the project are
ready but before detailed plans and
specifications or working drawings are
prepared. In order to assure that a
submission will be considered at the
next scheduled meeting of the
Commission, it should be delivered to
the Commissions offices not later than

ten (10) working days before the
meeting; if it is a project subject to
review first by the Georgetown Board,
not later than ten (10) working days
before the Georgetown Board meeting.
The Commission will attempt to
consider a submission which is not
made in conformity with this schedule,
but it reserves the right to postpone
consideration until its next subsequent
meeting.

(b) (1) Each submission should state
or disclose:

(i) The nature, location, and
justification of the project, including
any relevant historical information
about the building or other structure to
be altered or razed;

(ii) The identity of the owner or
developer (or for public buildings, the
governmental unit with authority to
approve or act upon the plans) and of
the architect;

(iii) The functions, uses, and purpose
of the project; and

(iv) Other information to the extent it
is relevant, such as area studies, site
plans, building and landscape
schematics, renderings, models,
depictions or samples of exterior
materials and components, and
photographs of existing conditions to be
affected by the project.

(2) Alternative proposals may be
included within one submission. The
information submitted shall be
sufficiently complete, detailed, and
accurate as will enable the Commission
to judge the ultimate character, siting,
height, bulk, and appearance of the
project, in its entirety, including the
grounds within the scope of the project,
its setting and environs, and its effect
upon existing conditions and upon
historical and prevailing architectural
values. Record drawings and
photographs will be submitted by the
applicant for a permanent Commission
record of the submission.

(c) If a project consists of a first or
intermediate phase of a contemplated
larger program of construction, similar
information about the eventual plans
should accompany the submission.
Even though a submission relates only
to approval for razing or removal of a
building or other structure, the project
will be regarded as part of phased
development, and the submission is
subject to such requirement.

(d) If the project involves a statue,
fountain or a monument within the
purview of the Commission under
§ 2101.1 (a)(2), partial submissions
should be made as appropriate to permit
the Commission to advise on each
aspect of the project as prescribed by the
Commemorative Works Act (Pub. L. 99–
652, H.R. 4378, 40 U.S.C. 1001).
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(e) The Commission staff will advise
owners and architects concerning the
scope and content of particular
submissions. Material relevant to the
functions and policies of the
Commission varies greatly depending
upon the nature, size, and importance of
the project to be reviewed by the
Commission. Also, it is the policy of the
Commission not to impose unnecessary
burdens or delays on persons who make
submissions to the Commission.
However, the Commission at any
meeting may decline to reach a
conclusion about a proposed project if
it deems the submission materials
inadequate for its purposes, or it may
condition its conclusions on the
submission of further information to it
at a later meeting or, in its discretion,
may delegate final action to the staff.

(f) The Commission staff, members of
the Georgetown Board, interested
members of the public, or the
submitting party may augment any
submission by additional relevant
information made available to the
Commission before or at the meeting
where the submission is considered.
The staff should also make information
available concerning prior
considerations or conclusions of the
Commission regarding the same project
or earlier versions of it.

§ 2102.11 Scope and content of
submissions for proposed medals, insignia,
coins, seals, and the like.

Each submission of the design for a
proposed item which is within the
Commission’s purview under § 2101.1
(d) should identify the sponsoring
government unit and disclose the uses
and purpose of the item, the size and
forms in which it will be produced, and
the materials and finishes to be used,
including colors if any, along with a
sketch, model, or prototype.

§ 2102.12 Responses of Commission to
submissions.

(a) The Commission before disposing
of any project presented to it may ask
for the proposed plans or designs to be
changed in certain particulars and
resubmitted, or for the opportunity to
review plans, designs, and
specifications in certain particulars at a
later stage in their development, and to
see samples or mock-ups of materials or
components; and when appropriate in
the matter of a statue or other object of
art, the Commission may ask for the
opportunity to see a larger or full-scale
model. All conclusions, advice, or
comments of the Commission which
lead to further development of plans,
designs, and specifications or to actual
carrying out of the project are made in

contemplation that such steps will
conform in all substantial respects with
the plans or designs submitted to the
Commission, including only such
changes as the Commission may have
recommended; any other changes in
plans or designs require further
submission to the Commission.

(b) In the case of plans for a project
subject to the Old Georgetown Act
(§ 2101.1 (c)), if the Commission does
not respond with a report on such plans
within forty-five days after their receipt
by the Commission, its approval shall be
assumed and a permit may be issued by
the government of the District of
Columbia.

(c) In the case of plans for a project
subject to the Shipstead-Luce Act
(§ 2101.1 (b)), if the Commission does
not respond with a report on such plans
within thirty days after their receipt by
the Commission, its approval shall be
assumed and a permit may be issued by
the government of the District of
Columbia.

(d) In the event that any project or
item within the Commission’s purview
under 2101.1 has not progressed to a
substantial start of construction or
production within four years following
the Commission meeting date on which
the final design was approved, the
Commission’s approval is suspended.
The plans or designs previously
approved or alternative plans or
designs, may thereupon be resubmitted
for Commission review. The
Commission’s subsequent approval, if
granted, shall remain in effect for four
years.

PART 2103—STATEMENTS OF POLICY

§ 2103.1 General approaches to review of
plans by the Commission.

The Commission functions relate to
the appearance of proposed projects
within its purview as specified herein.
These functions are to serve the purpose
of conserving and enhancing the visual
assets which contribute significantly to
the character and quality of Washington
as the nation’s capital and which
appropriately reflect the history and
features of its development over two
centuries. Where existing conditions
detract from the overall appearance of
official Washington or historic
Georgetown—such as conditions caused
by temporary, deteriorated, or
abandoned buildings of little or no
historical or architectural value, by
interrupted developments, or by vacant
lots not devoted to public use as parks
or squares—the Commission will favor
suitable corrections to these conditions.
When changes or additions are
proposed in other circumstances, the

Commission may consider whether the
public need or value of the project or
the private interests to be served thereby
justify making any change or addition,
and it will consider whether the project
can be accomplished in reasonable
harmony with the nearby area, with a
minimum loss of attractive features of
the existing building or site, with due
deference to the historical and
architectural values affected, and
without creating an anomalous
disturbing element in the public view of
the city.

Authority: Pub. L. 81–808, 64 Stat. 903; 40
U.S.C. 72, 104, 106, and 121; E.O. 1259 of
October 25, 1910; E.O. 1862 of November 28,
1913; E.O. 3524 of July 28, 1921.
[FR Doc. 97–2386 Filed 1–30–97; 8:45 am]
BILLING CODE 6330–01–P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2 and 15

[ET Docket No. 96–102; FCC 97–5]

Unlicensed NII Devices in the 5 GHz
Frequency Range

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: By this action, the
Commission amends its radio frequency
devices rules to make available 300
megahertz of spectrum at 5.15–5.35 GHz
and 5.725–5.825 GHz for use by a new
category of unlicensed equipment,
called Unlicensed National Information
Infrastructure (‘‘U–NII’’) devices. These
devices will provide short-range, high
speed wireless digital communications
on an unlicensed basis. We anticipate
that U–NII devices will support the
creation of new wireless local area
networks (‘‘LANs’’) and will facilitate
wireless access to the National
Information Infrastructure (‘‘NII’’). In
order to permit significant flexibility in
the design and operation of these
devices, we are adopting the minimum
technical rules necessary to prevent
interference to other services and to
ensure that the spectrum is used
efficiently. We believe that the rules set
forth herein will foster the development
of a broad range of new devices and
communications options that will
stimulate economic development and
the growth of new industries. We also
expect that this action will promote the
ability of U.S. manufacturers, including
small businesses, to compete globally by
enabling them to develop unlicensed
digital communications products for the
world market.



4650 Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Rules and Regulations

1 We note that in the Notice of Proposed Rule
Making in this proceeding, we referred to these
devices as NII/SUPERNet devices. However, on July
2, 1996, we received a letter from Smart &
Thevenet, P.C. on behalf of its client, SuperNet,
Inc., which requests that the Commission refrain
from using the word ‘‘SUPERNet’’ because it would
infringe upon its trademark registration of the name
‘‘Colorado Supernet.’’ Accordingly, we have
adopted the term ‘‘Unlicensed National Information
Infrastructure or U–NII’’ to refer to the devices in
this proceeding.

2 See 47 U.S.C. § 257(b) (‘‘the Commission shall
promote the policies and purposes of this Act
promoting * * * vigorous economic competition,
technological advancement, and promotion of the
public interest, convenience, and necessity.’’).

EFFECTIVE DATE: April 1, 1997.
FOR FURTHER INFORMATION CONTACT: Tom
Derenge 418–2451 or Fred Thomas 418–
2449.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, ET Docket 96–102, FCC 97–
5, adopted January 9, 1997, and released
January 9, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, N.W.,
Washington, D.C., and also may be
purchased from the Commission’s
duplication contractor, International
Transcription Service, (202) 857–3800,
2100 M Street, N.W., Suite 140,
Washington, D.C. 20037.

Summary of the Report and Order

1. On April 25, 1996, the Commission
adopted a Notice of Proposed Rule
Making (‘‘NPRM’’), 61 FR 24749, May
16, 1996; this proceeding proposed to
make available 350 megahertz of
spectrum at 5.15–5.35 GHz and 5.725–
5.875 GHz for Unlicensed National
Information Infrastructure (‘‘U–NII’’)
devices.1 The NPRM proposed that such
devices be subject to minimum
technical standards, including power
limits, out-of-band emission limits, and
spectrum etiquette. We tentatively
concluded that these standards would
be necessary to ensure that licensed
services in the bands would be
protected from harmful interference,
that the spectrum would be used
efficiently, and that all U–NII devices
would have equal access to the
spectrum. The NPRM also solicited
comments whether we should adopt a
channeling plan, a minimum
modulation efficiency, and whether we
should regulate any U-NII operations as
a licensed service, particularly those
intended for long-range community
network applications. Further, the
NPRM also proposed to establish ‘‘safe-
harbor’’ rules setting forth conditions
under which unlicensed devices could
operate without risk of being considered
sources of harmful interference.

2. The Commission’s proposal to
provide spectrum to accommodate U–
NII devices is strongly supported by the

majority of the commenters (‘‘U–NII
proponents’’). U–NII proponents argue
that U–NII devices would facilitate
connections among computers,
televisions, appliance automation
products, and on-premises network
cable or telephone company access
points within homes, schools and health
care facilities. Further, they submit that
unlicensed devices could potentially
satisfy a collection of communications
needs that otherwise would probably
remain unmet if free and open
consumer access to spectrum were not
available. In particular, U–NII
proponents argue that existing wireless
allocations and wireline alternatives are
not capable of providing the types of
services that are envisioned for U–NII
devices. However, parties with
incumbent operations on this spectrum
argue that the record does not
sufficiently demonstrate a need for this
new unlicensed spectrum.

3. The Commission finds that there is
a need for unlicensed wireless devices
that will be capable of providing data
rates as high as 20 Mbits/sec to meet the
multimedia communication
requirements envisioned by the U–NII
proponents. To achieve these high data
rates at a reasonable cost, we believe
that these devices must use broad
bandwidths of up to 20 megahertz each
and therefore these devices must have
access to a substantial amount of
spectrum to accommodate a number of
devices within the same area. Further,
we believe that accessibility to a
substantial amount of spectrum is
necessary for these devices to develop
and mature to their full potential. The
record in this proceeding supports the
conclusion that recent developments in
digital technologies have greatly
increased the requirements for
transferring large amounts of
information and data in relatively short
time frames from one network or system
to another. Specifically, we note that
computers have much faster central
processing units and substantially
increased memory capabilities, which
have increased the demand for devices
that can more quickly transfer larger
amounts of data. Further, digital
equipment is capable of switching and
directing large amounts of information
within networks. In addition to these
technical advances in hardware
capability, there has been substantial
growth in the use, size, and complexity
of digital networks as well. Many of
these networks are not only growing
internally in the amount and types of
data they contain, but are also
increasingly being used in combination

and interaction with other such
networks.

4. The Commission finds that it is
appropriate to provide spectrum for
wireless unlicensed digital network
communications devices to meet the
growing communications demands of
multimedia network systems resulting
from developments of new digital
technologies. We believe that this will
facilitate rapid and inexpensive wireless
access to information resources by
educational institutions, business,
industry, and consumers. We also
believe that making this spectrum
available for U–NII devices will further
the Commission’s mandate, in Section
257(b) of the Communications Act, to
promote vigorous competition and
technological advancement.2 For
example, allowing unlicensed devices
access to the 5.15–5.35 GHz and 5.725–
5.825 GHz bands will permit
educational institutions to form
inexpensive broadband wireless
computer networks between classrooms,
thereby facilitating cost-effective access
to an array of multimedia services on
the Internet. In addition, unlicensed
wireless networks could help improve
the quality and reduce the cost of
medical care by allowing medical staff
to obtain on-the-spot patient data, X-
rays, and medical charts.

5. The U–NII proponents support
providing 350 megahertz of spectrum in
the 5 GHz range for these devices. They
argue that 350 megahertz of spectrum is
needed to realize the full potential of
today’s broadband information
technologies and to encourage further
innovation in the delivery of new
broadband digital communications.
They claim that providing unlicensed
broadband devices access to this
amount of spectrum will meet the needs
of multiple users at a common location
and should be sufficient to provide for
open entry and equal access by all
unlicensed devices. Further, they claim
that this amount of spectrum is needed
to provide an environment for robust
development and growth, and to permit
the communications infrastructure to
keep pace with future computer
advancements. U–NII proponents
further argue that 350 megahertz is
necessary for wide bandwidth U–NII
networks because these devices will
have to share the spectrum with other
users, such as Mobile Satellite Service
(‘‘MSS’’), Amateur, and Industrial,
Scientific, and Medical (‘‘ISM’’).
Finally, U–NII proponents note that the
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3 These power spectral density requirements shall
be measured with a spectrum analyzer having a
resolution bandwidth of 1 megahertz.

proposed bands would align the
spectrum available domestically for U–
NII devices with the spectrum available
for European HIPERLAN systems.

6. The Commission continues to
believe that it is appropriate to provide
unlicensed devices with access to a
substantial amount of spectrum at 5
GHz to accommodate the demand by
educational, medical, business,
industrial and consumer users for
broadband multimedia
communications. We are also cognizant,
however, of the need for U–NII devices
to share the spectrum with primary
services without causing radio
interference to those services. We
believe that both of these concerns can
be accommodated by adopting
appropriate technical restrictions for U–
NII devices, particularly transmit power
and out-of-band emission limits, and by
avoiding portions of the spectrum where
sharing would be particularly difficult.
Accordingly, we will make 300
megahertz of spectrum available for U–
NII devices. Specifically, we are
providing U–NII devices access to three
100 megahertz bands at 5.15–5.25 GHz,
5.25–5.35 GHz and 5.725–5.825 GHz.
We recognize that this is less than the
350 megahertz that was proposed, but
we believe that this amount of spectrum
provides an appropriate balance
between spectrum sharing concerns and
providing sufficient spectrum to satisfy
the needs of U–NII devices.

7. The Commission believes that 300
megahertz of spectrum will provide
sufficient spectrum to allow the full
potential of broadband multimedia
technologies to be realized. This
spectrum should provide for open entry
and equal access by all such devices and
to allow access to the spectrum by
multiple users at a common location
using a variety of different devices. In
this regard, we note that these
broadband devices each may require 20
to 25 megahertz channel bandwidth to
provide the high data rates envisioned
by the petitioners. The Commission also
believes that the 300 megahertz of
spectrum being provided for U–NII
devices avoids the use of spectrum that
would be particularly difficult to share
with primary operations. It believes that
U–NII devices can share with proposed
and existing services in these bands
including the MSS feeder link
operations that may use the 5.15–5.25
GHz band. However, U–NII devices will
not have access to spectrum used by
microwave landing systems (‘‘MLS’’)
operated by the Federal Aviation
Administration in the 5.0–5.15 GHz
band. Additionally, U–NII devices will
not have access to the 5.825–5.875 GHz
band. This will avoid potential

interference with low power Part 15
hearing aid devices and potential
Intelligent Transportation Service
operations in the 5.850–5.875 GHz
band, Fixed Satellite Service operations
in the 5.850–5.925 GHz band, and
amateur operations in the 5.650–5.725
and 5.825–5.925 GHz bands.

8. The 300 megahertz will be available
to U–NII devices into three bands of 100
megahertz each and will establish the
following maximum U–NII device
power limits for each band: a) in the
5.15–5.25 GHz band, the maximum peak
transmitter output power limit will be
50 milliwatts (‘‘mW’’) with up to 6 dBi
antenna gain permitted, which equates
to 200 m Equivalent Isotropically
Radiated Power (‘‘EIRP’’); b) in the 5.25–
5.35 GHz band, the maximum peak
transmitter output power limit will be
250 m with up to 6 db antenna gain
permitted, which equates to 1 W EIRP;
and c) in the 5.725–5.825 GHz band, the
maximum peak transmitter output
power limit will be 1 W with up to 6
db directional antenna gain permitted,
which equates to 4 W EIRP. To permit
manufacturers flexibility in designing
U–NII equipment, we will permit the
use of higher directional antenna gain
provided there is a corresponding
reduction in transmitter output power of
one dB for every dB that the directional
antenna gain exceeds 6 db.

9. Additionally, in all three bands we
are adopting peak power spectral
density limits to ensure that the power
transmitted by U–NII devices is evenly
spread over the emission bandwidth.
Specifically, we will require U–NII
devices to decrease transmitter output
power proportionally to any decrease in
emission bandwidth below 20 MHz. For
U–NII devices operating with less than
20 megahertz of emission bandwidth,
we will limit power spectral density as
follows: a) in the 5.15–5.25 GHz band,
the transmitter peak power spectral
density will be 2.5 m/MHz for an
antenna gain of 6 db; b) in the 5.25–5.35
GHz band, the transmitter peak power
spectral density will be 12.5 m/MHz for
an antenna gain of 6 db; and c) in the
5.725–5.825 GHz band, the transmitter
peak power spectral density will be 50
m/MHz for an antenna gain of 6 db.3
Further, we are adopting out-of-band
emission limits to protect operations
outside the frequency bands of
operation.

10. Another goal in this proceeding is
to provide rules which permit
maximum technical flexibility in the
design and development of U–NII

devices capable of providing high data
rate communications for a variety of
multimedia applications in a shared
spectrum environment. Therefore, the
Commission declined to adopt specific
channelization requirements or a
minimum modulation efficiency
requirement. Additionally, the
Commission declined to adopt a
spectrum sharing etiquette for U–NII
devices, nor will access to the 5 GHz
bands by U–NII devices be delayed until
industry develops an etiquette. We
believe the minimal technical rules we
are adopting, particularly the maximum
power limits discussed above, will
generally allow for equal access and
sharing of these bands by U–NII devices
and thereby accomplish the intent of
our proposed spectrum etiquette.
Finally, our course of action will not
preclude industry from developing any
voluntary standards that it deems
appropriate in the future.

11. Nevertheless, we are adopting a
definition for the type of devices that
will be approved for this band and
regulated under the Part 15 rules.
Specifically, the Part 15 rules will state
that unlicensed U–NII operations in the
5.15–5.35 GHz and 5.725–5.825 GHz
bands will be limited to wide
bandwidth, high data rate digital
operations. Unlicensed devices
accessing the 5.725–5.825 GHz band
under other Part 15 rules would not be
subject to this definition. This will give
equipment manufacturers the flexibility
to design and manufacture a variety of
broadband devices using different
technologies and modulation
techniques, while ensuring that this
spectrum is used for its intended
purpose. This definition will be
enforced through the Commission’s
equipment certification process.

12. The Commission also stated that
the low power U–NII devices and
associated operations are more
amenable to an unlicensed structure and
should be regulated under the Part 15
rules. Specifically, the rules governing
U–NII devices are similar in their low
power and flexible regulatory nature to
those governing Part 15 devices. While
some U–NII devices in the upper band
could have ranges of several kilometers,
we believe that most devices will have
typical communication ranges of a few
meters to a few hundred meters. We also
are unpersuaded by the arguments that
U–NII devices and associated operations
need to be licensed in order to provide
regulatory parity with licensed services.
With regard to unlicensed U–NII
devices that are used for community
networks in the upper band, we note
that these will also be of very limited
range in comparison to the distances of
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4 This equates to a power flux density of ¥124
dBW/MHz/m2 at a satellite with a slant range of
1414 km. See ex parte filing of Airtouch, December
5, 1996; see also, Draft New Recommendation—
Power Flux Density Limits for Wireless Data
Networks In The 5150–5250 MHz Band Sharing
Frequencies With Systems In The Fixed Satellite
Service, to ITU–R Working Party 4–9S, David E.
Weinreich of Globalstar, November 27, 1996.

5 See Notice of Proposed Rule Making, ET Docket
No. 96–102, 11 FCC Rcd 7205 (1996).

6 See Subtitle II of the CWAAA is ‘‘The Small
Business Regulatory Enforcement Fairness Act of
1996’’ (‘‘SBREFA’’), codified at 5 U.S.C. 603.

7 See Wireless Field Test for Education Project;
Fundamental Research Corporation; Crystal Wind
Communications, Inc.; and Jean Armour Polly.

8 See Northern Amateur Relay Council of
California, Inc. Comments at 7.

9 See Cylink Reply at 17.

fixed point-to-point operations, will
have to operate in a Part 15 sufferance
mode and may not always be able to
provide the same grade of service as the
licensed operations. That is, they will
receive no protection from other users of
the spectrum. Finally, we believe that
the vast majority of U–NII devices will
provide communications that are
complementary to, rather than
competitive with, the licensed services.

13. We recognize that it is likely that
two new uses of the 5.15–5.25 GHz
band, MSS feeder link operations and
U–NII devices, will be developing at the
same time. In view of this fact, as
indicated above, we are adopting
relatively conservative operating
parameters for U–NII devices utilizing
this band. While we believe that this
approach for U–NII devices is
technically conservative and will fully
protect MSS operations, we note that
MSS interests have also suggested that
we limit the aggregate EIRP density of
emissions from unlicensed devices on
the Earth’s surface to the MSS satellite
to 10 dBW/MHz.4 They argue that MSS
operations could begin to be affected
when emissions from unlicensed
devices approach such a level.
Alternatively, they suggest that the
Commission should review the
technical parameters for U–NII
operations in a future rule making as
such a limit is approached. They state
this would allow the Commission to
review, for example, whether some
future reduction in permitted power of
U–NII devices in this band should be
imposed. They state that all existing U–
NII devices would be grandfathered. We
concur that such an approach would
provide further assurance that future
potential conflicts between U–NII
devices and MSS operations are taken
into account and that MSS operations
are protected appropriately.
Accordingly, we invite MSS parties to
monitor the emissions from U–NII
devices in the 5.15–5.25 GHz band and,
if emissions approach the 10 dBW/MHz
level, to request that we initiate a rule
making to reassess the use of this band.
At that time the Commission could
determine if future U–NII devices
should be required to operate at
different technical standards. In this
regard, we note that it may also be
appropriate to reassess the technical

parameters governing U–NII devices in
light of second generation MSS systems.
For example, second generation MSS
systems may be more sensitive and
therefore more susceptible to
interference from U–NII devices. On the
other hand, if European HIPERLAN
systems proliferate and operate at more
power than U–NII devices, second
generation MSS systems may of
necessity be designed to be more robust
and immune to interference from such
devices.

14. Finally, all U–NII devices will be
required to be authorized under the
Commission’s certification procedure.
The Commission will also require U–NII
devices to comply with the RF Hazard
requirements set forth in Sections
1.1307(b), 1.1310, 2.1091, and 2.1093 of
our rules. For purposes of these rules,
all U–NII equipment will be deemed to
operate in an ‘‘uncontrolled’’
environment. Any application for
equipment certification for these
devices must contain a statement
confirming compliance with these
requirements. Technical information
showing the basis for this statement
must be submitted to the Commission
upon request.

Final Regulatory Flexibility Analysis
15. As required by Section 603 of the

Regulatory Flexibility Act, 5 U.S.C. 603
(‘‘RFA’’), an Initial Regulatory
Flexibility Analysis (‘‘IRFA’’) was
incorporated in the Notice of Proposed
Rule Making (‘‘NPRM’’), ET Docket No.
96–102.5 The Commission sought
written public comment on the
proposals in the NPRM, including the
IRFA. The Commission’s Final
Regulatory Flexibility Analysis
(‘‘FRFA’’) in this Report and Order
conforms to the RFA, as amended by the
Contract With America Advancement
Act of 1996 (‘‘CWAAA’’), Public Law
No. 104–121, 110 Stat. 847 (1996).6

16. Need for and Objectives of the Rule
By this action, the Commission

provides 300 megahertz of spectrum for
a new category of unlicensed equipment
called ‘‘Unlicensed National
Information Infrastructure’’ (‘‘U–NII’’)
devices. These devices are needed to
provide high speed wireless digital
communications on an unlicensed basis.
The Commission anticipates that these
U–NII devices will support the creation
of new wireless LANs, campus
networks, community networks, and
will facilitate wireless access to the

National Information Infrastructure.
Additionally, the rules set forth herein
will foster the development of a broad
range of new devices and services that
will stimulate economic development
and the growth of new industries.
Finally, this action will promote the
ability of U.S. manufacturers to compete
globally by enabling them to develop
unlicensed digital communications
products for the world market.

17. Summary of Significant Issues
Raised by the Public Comments in
Response to the IRFA

Five parties directly address the IRFA.
In general, comments support the
provision of U–NII devices and argue
that these operations will benefit small
entities. Several comments addressing
the IRFA argue that longer range U–NII
devices will be needed to permit
schools and libraries to access
information on the NII without having
to pay expensive monthly charges, such
as long distance fees, to
telecommunications service providers.
Further, these parties state that longer
range U–NII devices will not only
benefit equipment manufacturers, but
also will benefit Internet service
providers, small entities in rural
communities, and the up to 5 million
small businesses that offer products and
services over the Internet.7 However,
regarding the manufacturers of U–NII
devices, the Northern Amateur Relay
Council of California, Inc. (‘‘NARCC’’)
argues that only established major
players in the microwave radio
community will have the talent and
resources to bring U–NII devices to the
market in a timely manner. Therefore,
NARCC contends that affording small
companies preferential treatment will
not produce anything significant in the
way of a lower cost, more innovative
product.8 Finally, Cylink, Inc. opposes
the adoption of an interim spectrum
etiquette because small entities would
not have the resources to develop
interim equipment and to later redesign
that equipment to comply with any
formally adopted spectrum etiquette.9

18. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

The RFA generally defines the term
‘‘small business’’ as having the same
meaning as the term ‘‘small business
concern’’ under the Small Business Act,
15 U.S.C. 632. Based on that statutory
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10 See 13 CFR 121.201, Standard Industrial
Classification (SIC) Code 3663.

11 See U.S. Department of Commerce, 1992
Census of Transportation, Communications and
Utilities (issued May 1995), SIC category 3663.

12 See 13 CFR 121.201 (SIC) Code 3571.

13 See U.S. Small Business Administration 1995
Economic Census Industry and Enterprise Report,
Table 3, SIC Code 3571, (Bureau of the Census data
adapted by the Office of Advocacy of the U.S. Small
Business Administration).

14 See e.g., Loral/Qualcomm Licensee, Inc.
Comments at 4.

15 See e.g., Amateur Radio Relay League, Inc.
Comments at 5.

16 See Resound Comments at 7 and FHWA
Comments at 2.

17 See e.g., Apple Computer, Inc. Comments at 8.

provision, we will consider a small
business concern one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). The RFA
SBREFA provisions also apply to
nonprofit organizations and to
governmental organizations. Since the
Regulatory Flexibility Act amendments
were not in effect until the record in this
proceeding was closed, the Commission
was unable to request information
regarding the number of small business
that might use this service and is unable
at this time to determine the number of
small businesses that would be affected
by this action. The rules adopted in this
Report and Order will apply to any
entities manufacturing U–NII devices to
operate in the 5 GHz range which could
include computer manufacturers and
unlicensed RF equipment
manufacturers. Although the rules do
not directly affect entities that purchase
this equipment, comments contend that
several million entities, including
consumers, schools, libraries, and small
businesses, could benefit from the use of
these devices.

19. The rules adopted in this Report
and Order will apply to entities engaged
in the manufacturing of U–NII devices.
The Commission has not developed a
definition of small entities applicable to
unlicensed device manufacturers.
Therefore, the applicable definition of
small entity is the definition under the
Small Business Administration (‘‘SBA’’)
rules applicable to manufacturers of
‘‘Radio and Television Broadcasting and
Communications Equipment’’ and
‘‘Computer Manufacturers.’’ According
to the SBA’s regulations, an RF
manufacturer must have 750 or fewer
employees in order to qualify as a small
business.10 Census Bureau data
indicates that there are 858 companies
in the United States that manufacture
radio and television broadcasting and
communications equipment, and that
778 of these firms have fewer than 750
employees and would be classified as
small entities.11 Further, according to
SBA regulations, a computer
manufacturer must have 1,000 or fewer
employees in order to qualify as a small
entity.12 Census Bureau data indicates
that there are 716 firms that
manufacture electronic computers and
of those, 659 have fewer than 500

employees and qualify as small
entities.13 The remaining 57 firms have
500 or more employees; however, we
are unable to determine how many of
those have fewer than 1,000 employees
and therefore also qualify as small
entities under the SBA definition. The
Census Bureau categories are very broad
and specific figures are not available on
the number of these firms that will
manufacture U–NII devices; however,
we acknowledge the likelihood that
many of them will be small businesses.

20. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

The rules adopted in this Report and
Order will require U–NII manufacturers
to comply with the Commission’s
equipment certification requirements set
forth in Section 15.210(b), prior to
marketing, and the radio frequency
hazard requirements set forth in
Sections 1.1307(b), 1.1310, 2.1091, and
2.1093 of the rules. All equipment will
be deemed to operate in an
‘‘uncontrolled’’ environment. Any
application for equipment certification
for these devices must contain a
statement confirming compliance with
these requirements. Technical
information showing the basis for this
statement must be submitted to the
Commission upon request. The
equipment certification requirement is
necessary to ensure compliance with the
Commission’s rules and promote
electromagnetic compatibility. Further,
compliance with the radio frequency
hazard requirements is necessary to
protect the health of individuals using
the equipment. These requirements are
typically required for all unlicensed
equipment. No further reporting or
recordkeeping requirements will be
imposed. Therefore, the only
compliance costs likely to be incurred
are costs necessary to ensure that
prototype devices comply with our
equipment certification requirements
and radio frequency hazard
requirements.

21. Skills of an application examiner,
radio technician or engineer will be
needed to meet the requirements. If a
device is not categorically excluded, the
manufacturer of the device must make
a determination of whether the device
will comply with the RF radiation
limits. This study can be done by
calculation or measurement, depending
upon the situation. In many cases the
studies can be done by a radio

technician or engineer. Certification
applications are usually done by
application examiners.

22. Significant Alternatives and Steps
Taken By Agency To Minimize
Significant Economic Impact on a
Substantial Number of Small Entities
Consistent With Stated Objectives

Based on comments received in
response to the NPRM, the Commission
considered several significant
alternatives. For example, although the
NPRM proposed to make 350 megahertz
available for U–NII devices, parties with
incumbent or future operations request
that less spectrum be made available in
order to protect their interests.
Specifically, parties with mobile
satellite service (‘‘MSS’’) interests argue
that U–NII devices should not be
permitted in the 5.15–5.25 GHz band
because of potential use of this band by
MSS feeder links.14 Further, amateur
radio parties oppose U–NII operations
in the 5.725–5.875 GHz band because of
amateur operations in this spectrum.15

Resound Corporation (‘‘Resound’’) and
the Federal Highway Administration
(‘‘FHWA’’) oppose U–NII operations in
the 5.850–5.875 GHz band because of
future plans to use this spectrum.16

After considering these alternatives, the
Commission concluded that 300
megahertz of U–NII spectrum at 5.15–
5.35 GHz and 5.725–5.825 GHz is
appropriate for these devices to operate
without interfering with incumbent and
potential operations. This reduction
from the proposed U–NII spectrum is
necessary to protect Part 15 hearing
assistance devices, potential intelligent
transportation system operations, and
amateur operations in the 5.825–5.875
GHz band from interference. This action
should not have a negative impact on
small U–NII businesses and will protect
incumbent and proposed spectrum
users which may be small businesses.

23. Additionally, various parties
recommend different technical
standards for U–NII devices. For
example, some U–NII proponents
support increasing the proposed power
limit and permitting unrestricted
antenna gain for U–NII devices in order
to accomplish longer range
communications.17 However, AT&T and
point-to-point microwave parties
oppose longer range use of U–NII
devices and support short range, low
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18 See e.g., AT&T Comments at 3; Pacific Telesis
Group Comments at 4; and Telecommunications
Industry Association, Fixed Point-to-Point
Communications Section Comments at 4.

19 See e.g., Consumer Electronics Manufacturers’
Association Comments at 4.

20 See e.g., Hewlett-Packard Comments at 3.
21 See e.g., WINForum comments at 21.
22 See Metricom Reply at 10.
23 See e.g., Loral/Qualcomm Licensee, Inc.

Comments at 15; Metricom Reply at 7; and San
Bernardino Microwave Society Reply at 3.

24 See e.g., Apple Computer Comments at 27,
WINForum Reply at 23, and Consumer Electronics
Manufacturers’ Association Comments at 7.

25 We also note that it may also be appropriate to
reassess the technical parameters governing U–NII
devices in light of second generation MSS systems.
For example, second generation MSS systems may
be more sensitive and therefore more susceptible to
interference from U–NII devices. On the other hand,
if European HIPERLAN systems proliferate and
operate at more power than U–NII devices, second
generation MSS systems may be required to more
robust and immune to interference from such
devices.

power operations.18 The Commission
has determined that U–NII devices
should be governed by minimal
technical rules which permit maximum
flexibility in the way these devices are
implemented. Specifically, the
Commission has concluded that an
increase in the power limits proposed in
the NPRM is supported by new material
in the record in this proceeding, but
does not believe unrestricted antenna
gain should be permitted due to
interference concerns. The Commission
has determined that the public interest
is best serviced by increasing the
maximum peak power limit as follows:
50 mW peak transmitter output power
with up to 6 dBi antenna gain (equates
to 200 mW EIRP) permitted in the 5.15–
5.25 GHz band; 250 mW peak
transmitter output power with up to 6
dBi antenna gain (equates to 1 W EIRP)
permitted in the 5.25–5.35 GHz band;
and 1 W peak transmitter output power
with up to 6 dBi antenna gain (equates
to 4 W EIRP) permitted in the 5.725–
5.825 GHz band. In addition, to permit
manufacturers flexibility in designing
U–NII equipment, the Commission will
permit the use of higher directional
antenna gain provided there is a
corresponding reduction in transmitter
output power of one dB for every dB
that the directional antenna gain
exceeds 6 dBi. Also, U–NII use of the
5.15–5.25 GHz band is restricted to
indoor operations only. Further, this
action adopts a power spectral density
(‘‘PSD’’) requirement for U–NII devices
that would require that the maximum
power be spread across a bandwidth of
at least 20 megahertz. This PSD
requirement will ensure that U–NII
devices spread its signal energy evenly
across the band and encourages the use
of this spectrum by wideband high data
rate applications, but permits non-
wideband operations at reduced powers.
These increased power limits will
permit U–NII equipment manufacturers,
many of which may be small businesses,
more flexibility to develop products to
meet market demands.

24. Further, the Commission
considered several alternatives from the
comments regarding a spectrum
etiquette for U–NII devices. Although
some parties support the proposed
interim ‘‘listen-before-talk’’ (‘‘LBT’’)
spectrum etiquette until industry can
develop a formal spectrum etiquette,19

others oppose the interim etiquette
because it would limit the flexibility of

U–NII devices to use different
technologies.20 Further, several U–NII
proponents support the adoption of an
industry developed spectrum etiquette
to govern unlicensed use of this
spectrum.21 Metricom, however,
suggests that rather than adopting a
complex spectrum etiquette, U–NII
devices should be required to use
spread spectrum techniques.22 The
Commission has now concluded that
the proposed LBT spectrum etiquette
could delay deployment of U–NII
devices and hinder innovation in the
development of these devices. Rather,
the Commission has concluded that
simple technical rules, such as PSD
limits and out-of-band emission
requirements, should be sufficient to
ensure spectrum sharing between
incumbent operations and new U–NII
devices. The Commission declined to
adopt a spectrum etiquette, any
channelization plan, or a minimum
modulation efficiency requirement
because such requirements may
preclude certain technologies or some of
the many different concepts envisioned
by U–NII proponents. We believe this
action will benefit small entities by
permitting these entities to develop
innovative equipment to meet market
demands without having to follow
protocols governing use of the spectrum.

25. Finally, we proposed to establish
parameters in the rules (‘‘safe harbor’’),
under which U–NII devices complying
with these parameters could operate
without being considered sources of
harmful interference. Incumbent parties
oppose ‘‘safe harbor’’ rules or any action
that would provide unlicensed devices
addition spectrum rights.23 However, U–
NII proponents request that these
devices be protected either by ‘‘safe
harbor’’ rules or by providing a primary
allocation status for the unlicensed
operations.24 After considering the
alternatives, the Commission concluded
that ‘‘safe harbor’’ rules are not
necessary at this time to provide
assurances to assurance to U–NII
operators that their communications
will not be prohibited. Rather, the
Commission invited MSS parties to
monitor the emissions from U–NII
devices in the 5.15–5.25 GHz band and
if emissions approach the 10 dBW/MHz
level to request that we reassess the use
of this band through future rule

making.25 At that time the Commission
could determine if future U–NII devices
should be required to operate at
different technical standards. This
approach will provide both MSS feeder
link and U–NII operations with an
appropriate level of protection and
assurance for the continuation of their
operations. While, the Commission is
confident that an interference situation
will not arise, this approach will permit
it to develop regulatory solutions that
will adequately protect the investments
of both services, if such a situation were
to develop.

26. Report to Congress

The Commission shall send a copy of
this Final Regulatory Flexibility
Analysis, along with this Report and
Order, in a report to Congress pursuant
to the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 801(a)(1)(A). A copy of this FRFA
will also be published in the Federal
Register.

List of Subjects

47 CFR Part 1

Administrative practice and
procedure.

47 CFR Part 2

Communications equipment, Radio.

47 CFR Part 15

Radio.
Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rules Changes

Parts 1, 2 and 15 of title 47 of the
Code of Federal Regulations are
amended as follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq., and 47
U.S.C. 151, 154(i), 154(j), and 303(r).

2. Section 1.1307 is amended by
revising paragraph (b)(2) to read as
follows:
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§ 1.1307 Actions which may have a
significant environmental effect, for which
Environmental Assessments (EAs) must be
prepared.
* * * * *

(b) * * *
(2) Mobile and portable transmitting

devices that operate in the Cellular
Radiotelephone Service, the Personal
Communications Services (PCS), the
Satellite Communications Services, the
Maritime Services (ship earth stations
only) and covered Specialized Mobile
Radio Service providers authorized
under subpart H of part 22, part 24, part
25, part 80, and part 90 of this chapter
are subject to routine environmental
evaluation for RF exposure prior to
equipment authorization or use, as
specified in §§ 2.1091 and 2.1093 of this
chapter. All unlicensed PCS, unlicensed
NII and millimeter wave devices are
also subject to routine environmental
evaluation for RF exposure prior to
equipment authorization or use, as
specified in §§ 15.253(f), 15.255(g),
15.319(i), and 15.407(f) of this chapter.
All other mobile, portable, and
unlicensed transmitting devices are
categorically excluded from routine
environmental evaluation for RF
exposure under §§ 2.1091 and 2.1093 of
this chapter except as specified in
paragraphs (c) and (d) of this section.
* * * * *

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation for Part 2
continues to read as follows:

Authority: Sec. 4, 302, 303 and 307 of the
Communications Act of 1934, as amended,
47 U.S.C. 154, 302, 303 and 307, unless
otherwise noted.

2. Section 2.1091 is amended by
revising paragraphs (c) and (d)
introductory text to read as follows:

§ 2.1091 Radiofrequency radiation
exposure evaluation: mobile and
unlicensed devices.
* * * * *

(c) Mobile devices that operate in the
Cellular Radiotelephone Service, the
Personal Communications Services, the
Satellite Communications Services, the
Maritime Services and the Specialized
Mobile Radio Service authorized under
subpart H of part 22 of this chapter, part
24 of this chapter, part 25 of this
chapter, part 80 of this chapter (ship
earth station devices only) and part 90
of this chapter (‘‘covered’’ SMR devices

only, as defined in the note to Table 1
of § 1.1307(b)(1) of this chapter), are
subject to routine environmental
evaluation for RF exposure prior to
equipment authorization or use if their
effective radiated power (ERP) is 1.5
watts or more. Unlicensed personal
communications service, unlicensed
millimeter wave devices and unlicensed
NII devices authorized under § 15.253,
§ 15.255 and subparts D and E of part 15
of this chapter are also subject to routine
environmental evaluation for RF
exposure prior to equipment
authorization or use, regardless of their
power used, unless they meet the
definition of a portable device as
specified in § 2.1093(b). All other
mobile and unlicensed transmitting
devices are categorically excluded from
routine environmental evaluation for RF
exposure prior to equipment
authorization, except as specified in
§§ 1.1307(c) and 1.1307(d) of this
chapter. Applications for equipment
authorization of mobile and unlicensed
transmitting devices subject to routine
environmental evaluation must contain
a statement confirming compliance with
the limits specified in paragraph (d) of
this section as part of their application.
Technical information showing the
basis for this statement must be
submitted to the Commission upon
request.

(d) The limits to be used for
evaluation are specified in § 1.1310 of
this chapter. All unlicensed personal
communications service (PCS) devices
and unlicensed NII devices shall be
subject to the limits for general
population/uncontrolled exposure.
* * * * *

3. Section 2.1093(c) is revised to read
as follows:

§ 2.1093 Radiofrequency radiation
exposure evaluation: portable devices.
* * * * *

(c) Portable devices that operate in the
Cellular Radiotelephone Service, the
Personal Communications Services, the
Satellite Communications services, the
Maritime Services and the Specialized
Mobile Radio Service authorized under
subpart H of part 22 of this chapter, part
24 of this chapter, part 25 of this
chapter, part 80 of this chapter (ship
earth station devices only), part 90 of
this chapter (‘‘covered’’ SMR devices
only, as defined in the note to Table 1
of § 1.1307(b)(1) of this chapter), and
portable unlicensed personal
communication service, unlicensed NII

devices and millimeter wave devices
authorized under § 15.253, § 15.255 or
subparts D and E of part 15 of this
chapter are subject to routine
environmental evaluation for RF
exposure prior to equipment
authorization or use. All other portable
transmitting devices are categorically
excluded from routine environmental
evaluation for RF exposure prior to
equipment authorization, except as
specified in §§ 1.1307(c) and 1.1307(d)
of this chapter. Applications for
equipment authorization of portable
transmitting devices subject to routine
environmental evaluation must contain
a statement confirming compliance with
the limits specified in paragraph (d) of
this section as part of their application.
Technical information showing the
basis for this statement must be
submitted to the Commission upon
request.
* * * * *

PART 15—RADIO FREQUENCY
DEVICES

1. The authority citation for Part 15
continues to read as follows:

Authority: 47 U.S.C. 154, 302, 303, 304,
307 and 544A.

2. Section 15.17(a) is revised to read
as follows:

§ 15.17 Susceptibility to interference.

(a) Parties responsible for equipment
compliance are advised to consider the
proximity and the high power of non-
Government licensed radio stations,
such as broadcast, amateur, land mobile,
and non-geostationary mobile satellite
feeder link earth stations, and of U.S.
Government radio stations, which could
include high-powered radar systems,
when choosing operating frequencies
during the design of their equipment so
as to reduce the susceptibility for
receiving harmful interference.
Information on non-Government use of
the spectrum can be obtained by
consulting the Table of Frequency
Allocations in § 2.106 of this chapter.
* * * * *

3. Section 15.205(a) is amended in the
table by removing the entry for 4.5–5.25
in the GHz column and adding a new
entry for 4.5–5.15 in its place to read as
follows:

§ 15.205 Restricted bands of operation.

(a) * * *

MHz MHz MHz GHz

* * * * * * * * * * * * * * * 4.5–5.15
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MHz MHz MHz GHz

* * * * * * * * * * * * * * * * * * * *

* * * * *
4. A new Subpart E is added to Part

15 to read as follows:

Subpart E—Unlicensed National
Information Infrastructure Devices

Sec.
15.401 Scope.
15.403 Definitions.
15.405 Cross reference.
15.407 General technical requirements.

Subpart E—Unlicensed National
Information Infrastructure Devices

§ 15.401 Scope.

This subpart sets out the regulations
for unlicensed National Information
Infrastructure (U–NII) devices operating
in the 5.15—5.35 GHz and 5.725—5.825
GHz bands.

§ 15.403 Definitions.

(a) U–NII devices (Unlicensed).
Intentional radiators operating in the
frequency bands 5.15—5.35 GHz and
5.725—5.825 GHz that provide a wide
array of wideband, high data rate,
digital, mobile and fixed
communications for individuals,
businesses, and institutions.

(b) Peak transmit power. The peak
power output as measured over an
interval of time equal to the frame rate
or transmission burst of the device
under all conditions of modulation.
Usually this parameter is measured as a
conducted emission by direct
connection of a calibrated test
instrument to the equipment under test.
If the device cannot be connected
directly, alternative techniques
acceptable to the Commission may be
used.

§ 15.405 Cross reference.

(a) The provisions of subparts A, B,
and C of this part apply to unlicensed
U–NII devices, except where specific
provisions are contained in this subpart
E. Manufacturers should note that this
includes the provisions of §§ 15.203 and
15.205.

(b) The requirements of this subpart E
apply only to the radio transmitter
contained in the U–NII device. Other
aspects of the operation of a U–NII
device may be subject to requirements
contained elsewhere in this chapter. In
particular, a U–NII device that includes
digital circuitry not directly associated
with the radio transmitter also is subject
to the requirements for unintentional
radiators in subpart B of this part.

§ 15.407 General technical requirements.
(a) Power limits:
(1) For the band 5.15–5.25 GHz, the

peak transmit power over the frequency
band of operation shall not exceed 50
mW. In addition, the peak power
spectral density shall not exceed 2.5
mW/MHz. If transmitting antennas of
directional gain greater than 6 dBi are
used, both the peak transmit power and
the peak power spectral density shall be
reduced by the amount in dB that the
directional gain of the antenna exceeds
6 dBi.

(2) For the band 5.25–5.35 GHz, the
peak transmit power over the frequency
band of operation shall not exceed 250
mW. In addition, the peak power
spectral density shall not exceed 12.5
mW/MHz. If transmitting antennas of
directional gain greater than 6 dBi are
used, both the peak transmit power and
the peak power spectral density shall be
reduced by the amount in dB that the
directional gain of the antenna exceeds
6 dBi.

(3) For the band 5.725–5.825 GHz, the
peak transmit power over the frequency
band of operation shall not exceed 1 W.
In addition, the peak power spectral
density shall not exceed 50 mW/MHz. If
transmitting antennas of directional gain
greater than 6 dBi are used, both the
peak transmit power and the peak
power spectral density shall be reduced
by the amount in dB that the directional
gain of the antenna exceeds 6 dBi.

(4) The peak transmit power must be
measured over any interval of
continuous transmission using
instrumentation calibrated in terms of
an rms-equivalent voltage. The
measurement results shall be properly
adjusted for any instrument limitations,
such as detector response times, limited
resolution bandwidth capability when
compared to the emission bandwidth,
sensitivity, etc., so as to obtain a true
peak measurement for the emission in
question over the full bandwidth of the
channel.

(5) The peak power spectral density is
measured as a conducted emission by
direct connection of a calibrated test
instrument to the equipment under test.
Measurements are made using a
resolution bandwidth of 1 MHz. If the
device can not be connected directly,
alternative techniques acceptable to the
Commission may be used.

(b) The peak levels of emissions
outside of the frequency band of
operation shall be attenuated below the

maximum peak power spectral density
contained within the band of operation
in accordance with the following limits:

(1) For transmitters operating in the
band 5.15–5.25 GHz: all emissions
within the frequency range 5.14–5.15
GHz and 5.35–5.36 GHz must be
attenuated by a factor of at least 27 dB;
within the frequency range outside
these bands by a factor of at least 37 dB.

(2) For transmitters operating in the
5.25–5.35 GHz band: all emissions
within the frequency range from the
band edge to 10 MHz above or below the
band edge must be attenuated by a
factor of at least 34 dB; for frequencies
10 MHz or greater above or below the
band edge by a factor of at least 44 dB.

(3) For transmitters operating in the
5.725–5.825 GHz band: all emissions
within the frequency range from the
band edge to 10 MHz above or below the
band edge must be attenuated by a
factor of at least 40 dB; for frequencies
10 MHz or greater above or below the
band edge by a factor of at least 50 dB.

(4) The above emission measurements
shall be performed using a minimum
resolution bandwidth of 1 MHz. A lower
resolution bandwidth may be employed
near the band edge, when necessary,
provided the measured energy is
integrated to show the total power over
1 MHz. Regardless of the attenuation
levels shown above, emissions outside
the frequency range of operation do not
need to be attenuated below the general
radiated emission limits in § 15.209.

(5) Unwanted emissions must comply
with the general field strength limits set
forth in § 15.209. Further, any U–NII
devices using an AC power line are
required to comply also with the
conducted limits set forth in § 15.207.

(6) The provisions of § 15.205 of this
part apply to intentional radiators
operating under this section.

(7) When measuring the emission
limits, the nominal carrier frequency
shall be adjusted as close to the upper
and lower frequency block edges as the
design of the equipment permits.

(c) The device shall automatically
discontinue transmission in case of
either absence of information to
transmit or operational failure. These
provisions are not intended to preclude
the transmission of control or signalling
information or the use of repetitive
codes used by certain digital
technologies to complete frame or burst
intervals.

(d) Any U–NII device that operates in
the 5.15–5.25 GHz band shall use a
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transmitting antenna that is an integral
part of the device.

(e) Within the 5.15–5.25 GHz band,
U–NII devices will be restricted to
indoor operations to reduce any
potential for harmful interference to co-
channel MSS operations.

(f) U–NII devices are subject to the
radio frequency radiation exposure
requirements specified in §§ 1.1307(b),
2.1091 and 2.1093 of this chapter, as
appropriate. All equipment shall be
considered to operate in a ‘‘general
population/uncontrolled’’ environment.
Applications for equipment
authorization of devices operating under
this section must contain a statement
confirming compliance with these
requirements for both fundamental
emissions and unwanted emissions.
Technical information showing the
basis for this statement must be
submitted to the Commission upon
request.

(g) The frequency stability of the
carrier frequency of an intentional
radiator operating under this section
shall be ±10 ppm over 10 milliseconds.
The frequency stability shall be
maintained over a temperature variation
of ¥20 degrees to +50 degrees Celsius
at normal supply voltage, and over a
variation in the primary supply voltage
of 85 percent to 115 percent of the rated
supply voltage at a temperature of +20
degrees Celsius. For equipment that is
capable of operating only from a battery,
the frequency stability tests shall be
performed using a new battery without
any further requirement to vary supply
voltage.

[FR Doc. 97–2007 Filed 1–30–97; 8:45 am]
BILLING CODE 6712–01–P

47 CFR Parts 61 and 69

[CC Docket No. 94–1; FCC 96–488]

Price Cap Performance Review for
Local Exchange Carriers

AGENCY: Federal Communications
Commission.
ACTION: Final Rule.

SUMMARY: On September 14, 1995, the
Commission adopted a Second Further
Notice of Proposed Rulemaking in this
docket, seeking comment on how its
price cap regulation of local exchange
carriers should be revised as the
competition faced by those carriers
grows. In particular, the Commission
sought comment on relaxing the
procedural requirements for establishing
new rate elements for new switched
access services, and eliminating the
lower boundaries of the service band
indices. In this Third Report and Order,
the Commission adopts the rules it
proposed. These rule revisions are
intended to make it easier for local
exchange carriers to introduce new
services, and to lower rates.
EFFECTIVE DATE: Effective June 30, 1997.
FOR FURTHER INFORMATION CONTACT:
Richard Lerner, Attorney, Common
Carrier Bureau, Competitive Pricing
Division, (202) 418–1530. For additional
information concerning the information
collections contained in this Report and
Order contact Dorothy Conway at 202–
418–0217, or via the Internet at
dconway@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order adopted December 23, 1996,
and released December 24, 1996. The
full text of this Report and Order is
available for inspection and copying

during normal business hours in the
FCC Reference Center (Room 239), 1919
M St., NW., Washington, DC. The
complete text also may be obtained
through the World Wide Web, at http:/
/www.fcc.gov/Bureaus/
CommonlCarrier/Notices/fcc96488.wp,
or may be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857–3800, 2100 M St., NW.,
Suite 140, Washington, DC 20037. The
Commission released a Second Further
Notice of Proposed Rulemaking, CC
Docket No. 94–1, Further Notice of
Proposed Rulemaking, CC Docket No.
93–124, and Second Further Notice of
Proposed Rulemaking CC Docket No.
93–197 (all three published at 60 FR
49539 (September 25, 1995)) (Price Cap
Second FNPRM) to seek comment on
the rules adopted in the Third Report
and Order.

Regulatory Flexibility Analysis: As
required by the Regulatory Flexibility
Act, the Third Report and Order
contains a Final Regulatory Flexibility
Analysis which is set forth in Section
XI.F of the Third Report and Order. The
Commission concluded that the
Regulatory Flexibility Act is not
applicable because the rules adopted in
the Third Report and Order will not
have a significant impact on a
substantial number of small entities.

Paperwork Reduction Act: Public
burden for the collection of information
is estimated as follows:

OMB Approval Number: None.
Title: Third Report and Order, Price

Cap Performance Review for Local
Exchange Carriers.

Form No.: N/A.
Type of Review: New collection.

Information collection Number of
respondents

Annual hour
burden per
response

Total annual
burden

Elimination of the lower Service Band Index and Petition to offer new switched access services ........ 13 10 130

Total Annual Burden: 130 hours.
Respondents: Business or other for-

profit.
Estimated costs per respondent: $0.
Needs and Uses: The agency will use

the data submission to review Local
Exchange Carriers’ proposed new
switched access services. Public
reporting burden for the collection of
information is estimated to average 10
hours per response. Send comments on
the agency’s need for this information,
the accuracy of the provided burden
estimates, and any suggested methods
for minimizing respondent burden,
including through the use of automated

collection techniques to the Federal
Communications Commission, Records
Management Branch, Washington, D.C.
20554.

Final Regulatory Flexibility Act
Certification

In the Price Cap Second FNPRM, we
certified that the Regulatory Flexibility
Act did not apply to this rulemaking
proceeding because none of the rule
amendments under consideration would
have a significant economic impact on
a substantial number of small entities.
We concluded that the proposed rules
would apply only to carriers subject to

price cap regulation for local exchange
access, and such carriers are generally
large corporations or affiliates of such
corporations. No comments were
received concerning the proposed
certification. Since our initial
certification, certain changes occurred.
The Regulatory Flexibility Act was
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (‘‘SBREFA’’), and Citizens elected
price cap regulation. Nonetheless, we
certify that the rules adopted herein will
not have a significant economic impact
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on a substantial number of small
entities.

The Regulatory Flexibility Act defines
a ‘‘small business’’ to be the same as a
‘‘small business concern’’ under the
Small Business Act. Under the Small
Business Act, a ‘‘small business
concern’’ is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any additional criteria
established by the Small Business
Administration. Section 121.201 of the
Small Business Administration
regulations defines a small
telecommunications entity in SIC code
4813 (Telephone Companies Except
Radio Telephone) as any entity with
1,500 or fewer employees at the holding
company level. Entities directly subject
to these rule changes are carriers subject
to price cap regulation. These entities,
including the newest carrier subject to
price cap regulation, Citizens, are
generally large corporations that have
more than 1,500 employees, or they are
either dominant in their fields of
operations or are not independently
owned or operated. Thus, they are not
‘‘small entities’’ as defined by the Small
Business Act.

We therefore certify that the rules
adopted herein will not have a
significant economic impact on a
substantial number of small entities.
The Commission shall provide a copy of
this certification to the Chief Counsel
for Advocacy of the Small Business
Administration, and include it in the
report to Congress pursuant to the
SBREFA. The certification will also be
published in the Federal Register.

Summary of Report and Order: We
conclude that certain revisions to our
rules should be made upon issuance of
this Order. These changes include
eliminating the price caps lower service
band indices, and substantially easing
the requirements necessary for the
introduction of new services. We make
these adjustments in order to remove
obstacles to lower access prices, and
allow incumbent LECs to recover their
costs in a manner consistent with the
way that costs are incurred. Moreover,
we believe that these changes will not
adversely affect the development of a
competitive marketplace.

A. Lower Service Band Indices

i. Background
1. Our price cap rules divide

incumbent LEC services among four
baskets, with each basket being subject
to a separate price cap index (PCI).
Selected categories of services within
the trunking and traffic-sensitive baskets
are also subject to individual SBIs. Each

tariff year the carrier must establish, for
each such group of services, new upper
and lower bands that are set at specified
percentages above and below the SBI.
Price changes are presumptively lawful
if the API for the basket is at or below
the PCI, and the prices for each category
of services within the basket are within
the established pricing bands. Most
categories of services are currently
subject to lower bands that limit the
annual price reductions for those
categories to ten percent, relative to the
percentage change in the PCI for that
basket, such as the service categories in
the traffic-sensitive and trunking baskets
other than the TIC. Where incumbent
LECs are permitted to deaverage rates,
as when an expanded interconnection
cross-connect for special access or
transport service has been taken in a
LEC study area, annual price reductions
within any zone of the service category
are limited to fifteen percent, although
price reductions for the service category
as a whole cannot go down by more
than 10 percent.

2. In the Price Cap Second FNPRM,
we proposed eliminating the lower
pricing bands for service categories to
permit incumbent LECs to reduce prices
to any level above average variable cost.
We tentatively concluded that the price
cap indices and upper service band
limits would continue to inhibit
predatory pricing effectively.

ii. Discussion
3. We find that removing the lower

service band indices would be in the
public interest, and we therefore
eliminate them. As set forth in the Price
Cap Second FNPRM, we find that this
will lead to lower prices, particularly as
competition emerges and puts pressure
on incumbent LECs to charge rates that
are related to the underlying costs of
providing exchange access services. We
believe that the current PCI and upper
SBIs adequately control predatory
pricing, and that we do not need
AT&T’s conditions for eliminating the
lower SBIs to address predation. If an
incumbent LEC lowers its prices in one
year, the upper SBIs prevent the
incumbent LEC from immediately
raising its rates back to its previous
levels. In addition, we remain skeptical
that incumbent LECs in this context
successfully could engage in predatory
pricing (lowering prices to eliminate
competitors and then raising prices to
above-competitive levels). The lower
service band indices do not prohibit
below-band tariff filings. Rather, they
establish higher cost support
requirements for below-band filings,
and a presumption that below-cap,
within-band tariff filings are lawful.

Based on the comments submitted in
response to the Price Cap Second
FNPRM, and in light of our continuing
skepticism about the potential for an
incumbent LEC to engage successfully
in predatory pricing, we conclude that
the presumption of lawfulness that we
have applied to within-band tariff
filings can now be extended to all rate
decreases.

4. We also find that AT&T’s suggested
conditions are not necessary to limit the
‘‘headroom’’ an incumbent LEC might
create by lowering certain access rates
within a basket. We are retaining the
SBI upper bands. Those upper bands
constrain the incumbent price cap LECs’
ability to use headroom to increase rates
for any particular access service beyond
specified percentages. This decision is
consistent with our current treatment of
below-band filings, which are included
in the calculation of an incumbent
LEC’s API. In addition, in this NPRM,
we invite comment on two alternative
approaches to access reform. Regardless
of which approach we adopt, access
reform should result in incumbent
LECs’ access rates moving closer to
forward-looking economic cost, and so
would limit the extent to which an
incumbent LEC could take advantage of
any headroom that may be created by
lowering certain access rates.

B. Waiver Requirement for Introduction
of New Services

i. Background

5. In the Price Cap Second FNPRM,
we noted that many incumbent LECs
have argued that new services and
technologies often do not fit the existing
Part 69 rate structure requirements, and
that obtaining a waiver to introduce a
new rate element is costly, time-
consuming, and poses a significant
impediment to the introduction of new
services. Because we found that our
rules may unnecessarily hinder the
introduction of new services, we
proposed to eliminate the current Part
69 requirement that incumbent price
cap LECs seek a waiver each time they
want to establish new rate elements for
a new switched access service.
Specifically, we proposed to modify
Part 69 to permit an incumbent price
cap LEC to introduce a new service by
filing a petition for the new service
based on a public interest standard. We
further proposed that after the first
incumbent LEC had satisfied the public
interest requirement for establishing
new rate elements for a new switched
access service, other incumbent price
cap LECs could introduce identical new
services, and their petitions would be
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reviewed in an expedited fashion (i.e.,
within ten days).

ii. Discussion
6. We conclude that the relaxed

procedures for introducing new
switched access services that we set
forth in the Price Cap Second FNPRM
will further the public interest, and we
therefore adopt them. We find that
requiring an incumbent LEC to file a
waiver to introduce a new rate element
imposes a costly, time-consuming, and
unnecessary burden on incumbent
LECs, and significantly impedes the
introduction of new services. Also, we
believe that delaying implementation
would not assist in the development of
a competitive marketplace. We therefore
amend Part 69 so that an incumbent
LEC may introduce a new service by
filing a petition for the new service
based on a public interest standard.

7. We also amend Part 69 so that after
the first incumbent LEC has satisfied the
public interest requirement for
establishing new rate elements for a new
switched access service, another
incumbent price cap LEC can file a
petition seeking authority to introduce
identical rate elements for an identical
new service, and its petition will be
reviewed within ten days of the release
of a Public Notice. Parties may file
comments in response to such a petition
within seven days of the Public Notice.
The incumbent LEC shall have authority
to introduce these new rate elements
after expiration of the ten-day period,
unless the Common Carrier Bureau has
informed the LEC that the LEC has not
demonstrated that its new service
qualifies as a ‘‘me-too’’ service. The
incumbent LEC may then file one
subsequent new petition for ‘‘me-too’’
authorization for that service or may file
a public interest petition seeking to
introduce that service. An incumbent
LEC may not seek expedited review
based on our public interest
authorization of a new service based on
a competitive showing, such as was the
case with the NYNEX USPP and
Ameritech Customers First waivers. In
such cases, an incumbent LEC must file
its own petition seeking approval for a
new rate element.

Ordering Clauses
8. It is further ordered that, pursuant

to Sections 1–4, 201–205, and 303(r) of
the Communications Act of 1934, as
amended, 47 U.S.C. 151–154, 201–205,
and 303(r) that the third report and
order is adopted, effective June 30,
1997. The collections of information
contained within are contingent upon
approval by the Office of Management
and Budget.

9. It is further ordered that Parts 61
and 69 of the Commission’s rules, 47
CFR Parts 61 and 69 are amended as set
forth below.

List of Subjects

47 CFR Part 61

Communications common carriers,
Reporting and recordkeeping
requirements, Tariffs.

47 CFR Part 69

Access charges, Communications
common carriers, Reporting and
recordkeeping requirements.
Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes
Title 47 of the Code of Federal

Regulations, Parts 61 and 69, are
amended as follows:

PART 61—TARIFFS

1. The authority citation for Part 61
continues to read as follows:

Authority: Secs. 1, 4(i), 4(j), 201–205, and
403 of the Communications Act of 1934, as
amended; 47 U.S.C. 151, 154(i), 154(j), 201–
205, and 403, unless otherwise noted.

2. Section 61.47 is amended by
revising paragraphs (e), (g)(1), (g)(2),
(g)(4), and (h)(2) and by removing
paragraph (g)(6) to read as follows:

§ 61.47 Adjustments to the SBI; pricing
bands.

* * * * *
(e) Pricing bands shall be established

each tariff year for each service category
and subcategory within a basket. Except
as provided in paragraphs (f), (g), and
(h) of this section, each band shall limit
the pricing flexibility of the service
category or subcategory, as reflected in
the SBI, to an annual increase of five
percent, relative to the percentage
change in the PCI for that basket,
measured from the levels in effect on
the last day of the preceding tariff year.
For local exchange carriers subject to
price caps as that term is defined in
§ 61.3(x), there shall be no lower pricing
band for any service category or
subcategory.
* * * * *

(g)(1) Local Exchange Carriers—
Service Categories and Subcategories.
Local exchange carriers subject to price
cap regulation as that term is defined in
§ 61.3(x) shall use the methodology set
forth in paragraphs (a) through (d) of
this section to calculate two separate
subindexes: One for the DS1 services
offered by such carriers and the other
for the DS3 services offered by such

carriers. The annual pricing flexibility
for each of these two subindexes shall
be limited to an annual increase of five
percent, relative to the percentage
change in the PCI for the special access
services basket, measured from the last
day of the preceding tariff year. There
shall be no lower pricing band for these
two subindexes.

(2) The upper pricing band for the
tandem-switched transport service
category shall limit the annual upward
pricing flexibility for this service
category, as reflected in its SBI, to two
percent, relative to the percentage
change in the PCI for the trunking
basket, measured from the levels in
effect on the last day of the preceding
tariff year. There shall be no lower
pricing band for the tandem-switched
transport service category.
* * * * *

(4) Local exchange carriers subject to
price cap regulation as that term is
defined in § 61.3(x) shall use the
methodology set forth in paragraphs (a)
through (d) of this section to calculate
a separate subindex for the 800 data
base vertical features offered by such
carriers. The annual pricing flexibility
for this subindex shall be limited to an
annual increase of five percent, relative
to the percentage change in the PCI for
the traffic sensitive basket, measured
from the last day of the preceding tariff
year. There shall be no lower pricing
band for this subindex.
* * * * *

(h) * * *
(2) The annual pricing flexibility for

each of the subindexes specified in
paragraph (h)(1) of this section shall be
limited to an annual increase of five
percent, relative to the percentage
change in the PCI for the trunking
basket, measured from the levels in
effect on the last day of the preceding
tariff year. There shall be no lower
pricing band for these subindexes.

§ 61.49 [Amended]
3. Section 61.49 is amended by

removing paragraph (d) and
redesignating paragraphs (e) through (k)
as paragraphs (d) through (j).

PART 69—ACCESS CHARGES

4. The authority citation for Part 69
continues to read as follows:

Authority: Sec. 4, 201, 202, 203, 205, 218,
403, 48 Stat. 1066, 1070, 1077, 1094, as
amended; 47 U.S.C. 154, 201, 202, 203, 205,
218, 403.

5. Section 69.4 is amended by adding
paragraph (g) to read as follows:

§ 69.4 Charges to be filed.

* * * * *
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(g)(1) Local exchange carriers subject
to price cap regulation as that term is
defined in § 61.3(x) of this chapter may
establish one or more switched access
rate elements for a new service within
the meaning of § 61.42(g) of this chapter,
upon approval of a petition
demonstrating that:

(i) The establishment of the new rate
element or elements would be in the
public interest; or

(ii) Another local exchange carrier has
previously obtained permission to
establish one or more rate elements
identical to those proposed in the
petition to offer the identical service;
and the original petition did not rely
upon a competitive showing as part of
the public interest justification.

(2) The Chief, Common Carrier
Bureau shall issue a Public Notice of the
filing of a petition under paragraph
(g)(1)(ii) of this section. Parties may file
comments in response to such a petition
within seven days of the Public Notice.
The local exchange carrier shall have
authority to introduce new rate
elements under paragraph (g)(1)(ii) of
this section, after the expiration of ten
days from issuance of the Public Notice,
unless the Chief, Common Carrier
Bureau informs the LEC that the LEC
has not demonstrated that its new
service meets the standards of paragraph
(g)(1)(ii) of this section. The incumbent
LEC may then file one subsequent
petition for authorization of that service
under paragraph (g)(1)(ii) of this section.

[FR Doc. 97–2143 Filed 1–30–97; 8:45 am]
BILLING CODE 6712–01–P

47 CFR Part 73

[MM Docket No. 96–10; RM–8738, RM–8799,
RM–8800, RM–8801]

Radio Broadcasting Services; Ada,
Ardmore, and Comanche, OK, and
Blue Ridge, Bridgeport, Eastland,
Farmersville, Flower Mound,
Greenville, Henderson, Jacksboro,
Mineola, Mt. Enterprise, Sherman and
Tatum, TX

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission, at the
request of Hunt Broadcasting, Inc.,
substitutes Channel 244C for Channel
244A at Sherman, Texas, reallots
Channel 244C to Flower Mound, and
modifies the license of Station KIKM to
specify operation on Channel 244C at
Flower Mound. At the request of Dean
Broadcasting, Inc., the Commission
substitutes Channel 262A for Channel
260C3 at Henderson, Texas, reallots

Channel 262A to Tatum, Texas, and
modifies the license of Station KGRI to
specify operation on Channel 262A at
Tatum. See 61 FR 6335, February 20,
1996. To accommodate these
reallotments, we are substituting
channels and modifying authorizations
at seven communities. Specifically, we
are substituting Channel 236A for
Channel 244A at Eastland, Texas, and
modifying the Station KVMX license to
specify operation on Channel 236A. We
are substituting Channel 299A for
Channel 252A at Jacksboro, Texas, and
modifying the Station KAIH
construction permit to specify operation
on Channel 299A. We are substituting
Channel 252A for Channel 244A at
Bridgeport, Texas, and modifying the
Station KBOC license to specify
operation on Channel 252A. We are
substituting 246A for Channel 245C2 at
Comanche, Oklahoma, and modifying
the Station KDDQ license to specify
operation on Channel 246A. We are
substituting Channel 253A for Channel
243A at Ardmore, Oklahoma, and
modifying the Station KRXZ license to
specify operation on Channel 253A. We
are substituting Channel 257A for
Channel 244A at Ada, Oklahoma, and
modifying the Station KADA license to
specify operation on Channel 257A. We
are substituting Channel 260A for
Channel 244A at Mineola, Texas, and
modifying the Station KMOO license to
specify operation on Channel 260A. We
are allotting Channel 221A to
Farmersville, Texas, and Channel 260A
to Mt. Enterprise, Texas. Finally, we are
dismissing a request by Thomas S.
Desmond for a Channel 260A allotment
at Blue Ridge, Texas, a request by
Greenville Broadcasting for a Channel
260C3 allotment at Greenville, Texas,
and a request by Galen O. Gilbert for a
Channel 260C3 allotment at
Farmersville, Texas. The reference
coordinates for the Channel 236A
allotment at Eastland, Texas, are 32–28–
34 and 98–50–20. The reference
coordinates for the Channel 299A
allotment at Jacksboro, Texas, are 33–
14–14 and 98–09–43. The reference
coordinates for the Channel 252A
allotment at Bridgeport, Texas, are 33–
13–28 and 97–47–51. The reference
coordinates for the Channel 246A
allotment at Comanche, Oklahoma, are
34–27–24 and 97–55–07. The reference
coordinates for the Channel 253A
allotment at Ardmore, Oklahoma, are
34–14–15 and 97–06–45. The reference
coordinates for the Channel 257A
allotment at Ada, Oklahoma, are 34–42–
31 and 96–44–24. The reference
coordinates for the Channel 244C
allotment at Flower Mound, Texas, are

33–23–12 and 97–33–57. The reference
coordinates for the Channel 221A
allotment at Farmersville, Texas, are 33–
16–21 and 96–21–14. The reference
coordinates for the Channel 260A
allotment at Mineola, Texas, are 32–45–
04 and 95–33–18. The reference
coordinates for the Channel 262A
allotment at Tatum, Texas, are 32–13–35
and 94–33–11. The reference
coordinates for the Channel 260A
allotment at Mt. Enterprise, Texas, are
31–55–06 and 94–40–54. With this
action, the proceeding is terminated.
DATES: Effective March 3,1997. The
window period for filing application for
the Channel 221A allotment at
Farmersville, Texas, and the Channel
260A allotment at Mt. Enterprise, Texas,
will open on March 3,1997, and close
on April 3,1997.
FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau (202)
418–2177.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order in MM Docket No. 96–10,
adopted December 13, 1996, and
released January 17, 1997. The full text
of this decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857–3800, 2100 M Street,
NW, Suite 140, Washington, DC. 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Part 73 of Title 47 of the Code of

Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Sections 303, 48 Stat., as
amended, 1082; 47 U.S.C. 154, as amended.

§ 73.202 [Amended]
2. Section 73.202(b), the Table of FM

Allotments under Oklahoma, is
amended by removing Channel 244A
and adding Channel 257A at Ada.

3. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by adding Channel 253A at
Ardmore.

4. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by removing Channel 244A,
removing Channel 245C2, and adding
Channel 246A at Comanche.

5. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by



4661Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Rules and Regulations

removing Channel 244A and adding
Channel 252A at Bridgeport.

6. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 244A and adding
Channel 236A at Eastland.

7. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Farmersville, Channel 221A.

8. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Flower Mound, Channel 244C.

9. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Henderson, Channel 260C3.

10. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 229A, removing
Channel 252A, and adding Channel
299A at Jacksboro.

11. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 244A and adding
Channel 260A at Mineola.

12. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Mt. Enterprise, Channel 260A.

13. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Sherman, Channel 244A.

14. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Tatum, Channel 262A.

Federal Communications Commission.
John A. Karousos,
Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.
[FR Doc. 97–2313 Filed 1–30–97; 8:45 am]
BILLING CODE 6712–01–P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 56 and 70

[Docket No. PY–97–001]

Egg, Poultry, and Rabbit Grading
Increase in Fees and Charges

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service (AMS) proposes to increase the
fees and charges for Federal voluntary
egg, poultry, and rabbit grading. These
fees and charges need to be increased to
cover the increase in salaries of Federal
employees, salary increases of State
employees cooperatively utilized in
administering the programs, and other
increased Agency costs.
DATES: Comments must be received on
or before March 3, 1997.
ADDRESSES: Send written comments, in
duplicate, to Douglas C. Bailey, Chief,
Standardization Branch, Poultry
Division, Agricultural Marketing
Service, U.S. Department of Agriculture,
room 3944–South, P.O. Box 96456,
Washington, DC 20090–6456.
Comments received may be inspected at
this location between 8:00 a.m. and 4:30
p.m., Eastern Time, Monday thru
Friday, except holidays. State that your
comments refer to Docket No. PY–97-
001.
FOR FURTHER INFORMATION CONTACT: Rex
A. Barnes, Chief, Grading Branch, (202)
720–3271.
SUPPLEMENTARY INFORMATION: This
proposed rule has been determined to
be not significant for purposes of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget (OMB).

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not
intended to have retroactive effect. This
rule will not preempt any State or local
laws, regulations, or policies, unless

they present an irreconcilable conflict
with this rule. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this rule.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the AMS has considered the economic
impact of this action on small entities.

There are more than 400 users of the
Poultry Division’s grading services.
Many of these users are small entities
under the criteria established by the
Small Business Administration (13 CFR
121.601). This proposed rule will raise
the fees charged to businesses for
voluntary grading services for eggs,
poultry, and rabbits. The AMS estimates
that overall this rule would yield an
additional $1.2 million during fiscal
year 1998. Even though fees will be
raised, the hourly resident rate for
grading services will increase
approximately 5.5 percent and will not
significantly affect these entities. These
businesses are under no obligation to
use these grading services, and any
decision on their part to discontinue the
use of the services would not prevent
them from marketing their products.

The AMS has certified that this action
will not have a significant impact on a
substantial number of small entities, as
defined in the RFA (5 U.S.C. 601).

The information collection
requirements that appear in the sections
to be amended by the proposed rule
have been previously approved by OMB
and assigned OMB Control Numbers
under the Paperwork Reduction Act of
1980 as follows: § 56.52(a)(4)—No.
0581–0128; and § 70.77(a)(4)—No.
0581–0127.

Background and Proposed Changes

The Agricultural Marketing Act
(AMA) of 1946 authorizes official
grading and certification on a user-fee
basis of eggs, poultry, and rabbits. The
AMA provides that reasonable fees be
collected from the user of the program
services to cover, as nearly as
practicable, the costs of services
rendered. AMS regularly reviews these
programs to determine if fees are
adequate and if costs are reasonable.
This proposal would amend the
schedule for fees and charges for
grading services rendered to the egg,
poultry, and rabbit industries to reflect
the costs currently associated with the
program.

In 1995 the egg products inspection
program was transferred to the Food
Safety and Inspection Service. In order
to offset the loss of efficiencies and to
avoid an increase in user fees for the
remaining shell egg and poultry grading
programs, AMS took several
streamlining actions in supervisory and
support activities. These actions
included reducing the number of
supervisory visits; consolidating and
closing submanagement offices;
consolidating the billing and support
functions into two regional offices;
realigning regional boundaries; and
substantially reducing the Washington,
D.C. headquarters staff. As a result, no
fee increase was necessary due to the
reorganization. However, increased
salaries and other costs and a
substantial shift from resident to
nonresident grading services now
require an increase in fees.

Employee salaries and benefits are
major program costs that account for
approximately 82 percent of the total
operating budget. A general and locality
salary increase for Federal employees,
ranging from 3.09 to 6.25 percent
depending on locality, effective January
1995, and an additional general and
locality salary increase, ranging from
2.39 to 2.87 percent depending upon
locality, effective January 1996, has
materially affected program costs.
Another general and locality salary
increase is scheduled in January 1997.
The general salary increase will be 2.3
percent. Also, from November 1994
through September 1997, salaries and
fringe benefits of federally licensed
State employees will have increased by
about 7 percent. Further, since October
1993, standardization program costs
must be recovered from user fees. As a
result, the hourly resident rate for
grading services will increase by
approximately 5.5 percent. The hourly
resident rate covers graders’ salaries,
fringe benefits, and related costs.

Another factor affecting the current
fee structure is the shift from resident to
nonresident grading services.

Historically, the majority of shell egg
and poultry grading has been done on
a resident basis according to the official
U.S. quality grade standards. Today,
however, a growing volume of shell eggs
and poultry is being traded according to
product-specific purchase requirements
where USDA certification is required,
work done increasingly on a
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nonresident fee basis. This shift has
increased the proportion of overhead
costs necessary to administer the
nonresident services. As a result, users
of nonresident services are not
supporting their share of the program’s
overhead costs under the present fee
structure.

A recent review of the fee schedule,
effective November 1, 1994, revealed
that anticipated revenue will not
adequately cover increasing program
costs. Without a fee increase, projected
FY 98 revenues for grading services are
$21.7 million with costs projected at
$23.1 million, and trust fund balances
would be below appropriate levels.

With a fee increase, projected FY 98
revenues are $22.9 million with costs
projected at $23.1 million.

The following table compares current
fees and charges with proposed fees and
charges for egg, poultry, and rabbit
grading as found in 7 CFR Parts 56 and
70:

Service Current Proposed

Resident shell egg and poultry grading—Administrative charges (supervision, other overhead and administrative
costs) assessed on the volume of product handled:

Per pound of poultry ............................................................................................................................................. .00031 .00033
Per 30-dozen case of shell eggs .......................................................................................................................... .036 .038
Minimum per month .............................................................................................................................................. 215 225
Maximum per month ............................................................................................................................................. 2,150 2,250

Nonresident shell egg and poultry grading and Resident rabbit grading—Administrative charge based on 25% of
grader’s salary, minimum per month ........................................................................................................................ 215 225

Nonresident fee basis poultry, shell egg and rabbit grading:
—Regular time, rate per hour ............................................................................................................................... 33.64 38.96
—Saturdays, Sundays, and legal holidays, rate per hour .................................................................................... 35.52 43.24

Appeal grading and Review of grader’s decision—Rate per hour .............................................................................. 27.36 30.56
Inauguration of resident grading service ..................................................................................................................... 310 310

List of Subjects

7 CFR Part 56

Eggs and egg products, Food grades
and standards, Food labeling, Reporting
and recordkeeping requirements.

7 CFR Part 70

Food grades and standards, Food
labeling, Poultry and poultry products,
Rabbits and rabbit products, Reporting
and recordkeeping requirements.

For reasons set forth in the preamble,
it is proposed that 7 CFR, Parts 56 and
70 be amended as follows:

PART 56—GRADING OF SHELL EGGS

1. The authority citation for Part 56
continues to read as follows:

Authority: 7 U.S.C. 1621–1627.

2. In § 56.46, paragraphs (b) and (c)
are revised to read as follows:

§ 56.46 On a fee basis.

* * * * *
(b) Fees for grading services will be

based on the time required to perform
the services. The hourly charge shall be
$38.96 and shall include the time
actually required to perform the grading,
waiting time, travel time, and any
clerical costs involved in issuing a
certificate.

(c) Grading services rendered on
Saturdays, Sundays, or legal holidays
shall be charged for at the rate of $43.24
per hour. Information on legal holidays
is available from the Supervisor.

3. § 56.47 is revised to read as follows:

§ 56.47 Fees for appeal grading or review
of a grader’s decision.

The cost of an appeal grading or
review of a grader’s decision shall be
borne by the appellant at an hourly rate
of $30.56 for the time spent in
performing the appeal and travel time to
and from the site of the appeal, plus any
additional expenses. If the appeal
grading or review of a grader’s decision
discloses that a material error was made
in the original determination, no fee or
expenses will be charged.

4. In § 56.52, paragraph (a)(4) is
revised to read as follows:

§ 56.52 Continuous grading performed on
resident basis.

* * * * *
(a) * * *
(4) An administrative service charge

based upon the aggregate number of 30-
dozen cases of all shell eggs handled in
the plant per billing period multiplied
by $0.038, except that the minimum
charge per billing period shall be $225
and the maximum charge shall be
$2,250. The minimum charge also
applies where an approved application
is in effect and no product is handled.
* * * * *

5. In § 56.54, paragraph (a)(2) is
revised to read as follows:

§ 56.54 Charges for continuous grading
performed on a nonresident basis.

* * * * *
(a) * * *
(2) An administrative service charge

equal to 25 percent of the grader’s total
salary costs. A minimum charge of $225
will be made each billing period. The
minimum charge also applies where an

approved application is in effect and no
product is handled.
* * * * *

PART 70—VOLUNTARY GRADING OF
POULTRY PRODUCTS AND RABBIT
PRODUCTS

6. The authority citation for Part 70
continues to read as follows:

Authority: 7 U.S.C. 1621–1627.

7. In § 70.71, paragraphs (b) and (c)
are revised to read as follows:

§ 70.71 On a fee basis.

* * * * *
(b) Fees for grading services will be

based on the time required to perform
such services for class, quality, quantity
(weight test), or condition, whether
ready-to-cook poultry, ready-to-cook
rabbits, or specified poultry food
products are involved. The hourly
charge shall be $38.96 and shall include
the time actually required to perform
the work, waiting time, travel time, and
any clerical costs involved in issuing a
certificate.

(c) Grading services rendered on
Saturdays, Sundays, or legal holidays
shall be charged for at the rate of $43.24
per hour. Information on legal holidays
is available from the Supervisor.

8. § 70.72 is revised to read as follows:

§ 70.72 Fees for appeal grading, or
examination or review of a grader’s
decision.

The costs of an appeal grading, or
examination or review of a grader’s
decision, will be borne by the appellant
at an hourly rate of $30.56 for the time
spent in performing the appeal and
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travel time to and from the site of the
appeal, plus any additional expenses. If
the appeal grading, or examination or
review of a grader’s decision, discloses
that a material error was made in the
original determination, no fee or
expenses will be charged.

9. In § 70.76, paragraph (a)(2) is
revised to read as follows:

§ 70.76 Charges for continuous poultry
grading performed on a nonresident basis.

* * * * *
(a) * * *
(2) An administrative service charge

equal to 25 percent of the grader’s total
salary costs. A minimum charge of $225
will be made each billing period. The
minimum charge also applies where an
approved application is in effect and no
product is handled.
* * * * *

10. In § 70.77, paragraphs (a)(4) and
(a)(5) are revised to read as follows:

§ 70.77 Charges for continuous poultry or
rabbit grading performed on a resident
basis.

* * * * *
(a) * * *
(4) For poultry grading: An

administrative service charge based
upon the aggregate weight of the total
volume of all live and ready-to-cook
poultry handled in the plant per billing
period computed in accordance with the
following: Total pounds per billing
period multiplied by $0.00033, except
that the minimum charge per billing
period shall be $225 and the maximum
charge shall be $2,250. The minimum
charge also applies where an approved
application is in effect and no product
is handled.

(5) For rabbit grading: An
administrative service charge equal to
25 percent of the grader’s total salary
costs. A minimum charge of $225 will
be made each billing period. The
minimum charge also applies where an
approved application is in effect and no
product is handled.
* * * * *

Dated: January 27, 1997.
Lon Hatamiya,
Administrator.
[FR Doc. 97–2404 Filed 1–30–97; 8:45 am]
BILLING CODE 3410–02–P

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 96–063–3]

Imported Fire Ant; Approved
Treatments

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the imported fire ant regulations to
lengthen the certification period for
containerized nursery stock treated with
a 10 parts per million dosage of the
insecticide tefluthrin in its granular
formulation and to remove the 15 parts
per million dosage rate for granular
tefluthrin. Research has demonstrated
that a 10 parts per million dosage of
granular tefluthrin is efficacious for 18
months, which is 12 months longer than
the current certification period for that
dosage and 6 months longer than the
current certification period for a 15
parts per million dosage. Lengthening
the certification period for the 10 parts
per million dosage and removing the 15
parts per million dosage would reduce
the amount of insecticide used, which
would reduce the costs incurred by
persons moving containerized nursery
stock interstate from areas quarantined
for the imported fire ant.
DATES: Consideration will be given only
to comments received on or before
March 17, 1997.
ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 96–063–3, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737–1238.
Please state that your comments refer to
Docket No. 96–063–3. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690–2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Mr.
Ronald P. Milberg, Operations Officer,
Program Support, PPQ, APHIS, 4700
River Road Unit 134, Riverdale, MD
20737–1236, (301) 734–5255; or E-mail:
rmilberg@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background
Imported fire ants, Solenopsis invicta

Buren and Solenopsis richteri Forel, are

aggressive, stinging insects that, in large
numbers, can seriously injure or even
kill livestock, pets, and humans. The
imported fire ant feeds on crops and
builds large, hard mounds that damage
farm and field machinery.

The regulations in ‘‘Subpart—
Imported Fire Ant’’ (7 CFR 301.81
through 301.81–10, referred to below as
the regulations) quarantine infested
States or infested areas within States
and impose restrictions on the interstate
movement of certain regulated articles
from those quarantined States or areas
for the purpose of preventing the
artificial spread of the imported fire ant.

Sections 301.81–4 and 301.81–5 of the
regulations provide, among other things,
that regulated articles requiring
treatment prior to interstate movement
must be treated in accordance with the
methods and procedures prescribed in
the appendix to the subpart, which sets
forth the treatment provisions of the
‘‘Imported Fire Ant Program Manual.’’

Currently, the appendix offers three
dosage rate/certification period options
for granular tefluthrin: 0 to 6 months for
a 10 parts per million (ppm) dosage, 0
to 12 months for a 15 ppm dosage, and
a continuous certification period for a
25 ppm dosage.

Tests conducted by the Animal and
Plant Health Inspection Service (APHIS)
at its Imported Fire Ant Methods
Development Station (IFAMDS) in
Gulfport, MS, have demonstrated that
granular tefluthrin incorporated at a
dosage rate of 10 ppm into soil or
potting media for containerized nursery
stock is efficacious for 18 months. This
is 12 months longer than the current
certification period for a 10 ppm dosage
and 6 months longer than the current
certification period for a 15 ppm dosage.
Based on that efficacy data, we have
determined that containerized nursery
stock could be certified for interstate
movement for 18 months after treatment
with granular tefluthrin at a dosage rate
of 10 ppm.

Therefore, we are proposing to amend
the appendix to the regulations by
increasing the certification period for
the 10 ppm dosage of granular tefluthrin
from 0–6 months to 0–18 months. In
light of that longer certification period
for the lower 10 ppm dosage, the 15
ppm dosage, which has a certification
period of 0 to 12 months, would no
longer be necessary and would be
removed. The dosage rate of 25 ppm
would be required for certification of
containerized nursery stock for
interstate movement from quarantined
areas for more than 18 months.
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Previous Direct Final Rule
On October 15, 1996, we published in

the Federal Register (61 FR 53601–
53603, Docket No. 96–063–1) a direct
final rule to amend the regulations in
the same way as proposed in this
document, i.e., to lengthen the
certification period for 10 ppm dosage
of granular tefluthrin and remove the 15
ppm dosage rate. In response to that
direct final rule, we received two
adverse comments. Therefore, in
accordance with our published policy
on direct final rules, we withdrew the
direct final rule prior to its effective date
in a document published in the Federal
Register on December 13, 1996 (61 FR
65459, Docket No. 96–063–2).

Both of the adverse comments we
received stated that the research
conducted at IFAMDS did not
demonstrate that a 10 ppm dosage of
tefluthrin will provide 18 months of
control. The commenters focused on the
regression equation used to chart the
data generated by that research. While
they acknowledged that the regression
equation did indeed show that a 10 ppm
dosage of tefluthrin would provide 18
months of control, they questioned the
validity of the equation itself.

The tefluthrin trials conducted by
IFAMDS covered 46 individual tests
conducted over 15 different projects
using a 1.5 percent granular formulation
of the insecticide incorporated with
nursery potting media. The dosage rates
tested in those projects ranged from 2.5
ppm to 86.3 ppm. Those dosage rates
were shown to provide residual
activity—i.e., fire ant control—for
periods ranging from greater than 1
month for the 2.5 ppm dosage to 43
months for the 86.3 ppm dosage. When
those research results were charted and
the generated regression equation of Y =
16.29 + 0.19X was applied, the data
indicated that a 10 ppm dosage of
tefluthrin would provide greater than 18
months of control. Based on that
research, APHIS personnel at IFAMDS
recommended that the regulations be
amended to reflect a 0–18 month
certification period for a 10 ppm dosage
of tefluthrin and a continuous
certification period for a 25 ppm dosage,
which is what we attempted to do in the
October 1996 direct final rule that was
withdrawn due to our receipt of adverse
comments.

The adverse comments we received
were based on two arguments. The first
argument is that the regression equation
used by APHIS to support an 18-month
certification period for a 10 ppm dosage
of tefluthrin also predicts that a 0 ppm
dosage—i.e., no insecticidal treatment at
all—would provide greater than 16

months of control. We believe that this
argument is a misinterpretation of the
facts in that the commenters are merely
pointing to the chart used to represent
the results of the tefluthrin trials and
noting that the regression line to the
data points, when extended to 0 on the
X axis (dose rate/ppm), intersects the Y
axis (months residual activity) at 16.
That line is unsupported by data points
at 0 on the X axis and cannot reasonably
be represented as unequivocally
supporting a 16-month certification
period for a 0 ppm dosage. We believe
that such an interpretation is an extreme
inference that misrepresents the
function of regression equation
methodology and mischaracterizes the
nature of the conclusions that can be
logically drawn from the research
conducted by IFAMDS.

The second argument employed in the
adverse comments is that the regression
equation is inappropriate because it fails
to consider that the equation was
generated using the least squares
technique to fit the best line to the data
points. That means, one comment
stated, that roughly half of the data
points will fall above the regression line
and half will fall below. Thus, the
comment continued, the data can be
interpreted as showing tefluthrin
applied at 10 ppm would fail to provide
18 months of control 50 percent of the
time and at 25 ppm would fail to
provide 18 months of control 33 percent
of the time. We continue to believe that
the methodology used is valid and
appropriate and provides a rational
basis for our proposal to amend the
regulations to reflect a 0–18 month
certification period for a 10 ppm dosage
of tefluthrin and a continuous
certification period for a 25 ppm dosage.
The methodology used in the tefluthrin
trials has been used by IFAMDS in
conducting trials for the other
insecticidal chemicals and formulations
that are currently approved for use—and
are being used to good effect—in the
imported fire ant program.

A recent example of the application of
this methodology to the imported fire
ant program was the approval of
reduced rates of granular bifenthrin for
incorporation in containerized nursery
stock. (Those reduced rates were added
to the regulations by a direct final rule
published in the Federal Register of
October 28, 1993 [58 FR 57952–57955,
Docket No. 93–082–1].) The regression
equation used for bifenthrin in that case
could be interpreted as predicting that
a 0 ppm dosage of granular bifenthrin
would provide approximately 13
months of control; that a 15 ppm dosage
would fail to provide 24 months of
control 50 percent of the time; and that

a 25 ppm dosage would fail to provide
24 months of control 20 percent of the
time. Granular bifenthrin has been used
as an efficacious and dependable
component of the imported fire ant
program since that direct final rule
became effective on December 27, 1993;
the research conducted by IFAMDS
leads us to fully expect that tefluthrin
applied at the rates proposed in this
document would be similarly effective
in preventing the spread of the imported
fire ant.

Therefore, having considered the
adverse comments received in response
to the previous direct final rule, we still
believe that efficacy data generated by
IFAMDS and the methodology used to
develop the data provide an appropriate
scientific basis for our proposed
lengthening of the certification period
for a 10 ppm dosage of granular
tefluthrin.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review process
required by Executive Order 12866.

This proposed rule would amend the
regulations by lengthening the
certification period for containerized
nursery stock treated with a 10 ppm
dosage of granular tefluthrin and by
removing the 15 ppm dosage rate for
granular tefluthrin. Lengthening the
certification period for the 10 ppm
dosage and removing the 15 ppm dosage
would reduce the amount of insecticide
used, which would reduce the costs
incurred by persons moving
containerized nursery stock interstate
from areas quarantined for the imported
fire ant.

The number of current users of
granular tefluthrin—and the number of
potential new users that could result
from this proposed rule change—is not
known, but most are assumed to be
small entities (wholesalers of nursery
stock having fewer than 100 employees,
and retail nurseries having less than $5
million in annual revenue). Several
thousand nursery wholesalers and
retailers have signed compliance
agreements under the imported fire ant
regulations, but not all of these are
necessarily shipping restricted products
requiring the application of granular
tefluthrin or alternative chemicals out of
the regulated areas. Moreover, most
nurseries under compliance agreements
currently use treatments other than
tefluthrin. Therefore, it is difficult to
estimate how many small entities would
be affected by this proposed rule
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8 A copy of the entire ‘‘Imported Fire Ant Program
Manual’’ may be obtained from the Animal and
Plant Health Inspection Service, Plant Protection
and Quarantine, Domestic and Emergency
Operations, 4700 River Road Unit 134, Riverdale,
MD 20737–1236.

change, but they may number in the
hundreds.

Costs for most users of granular
tefluthrin would be reduced because of
the increased period of certification.
Under the current regulations, a dose
rate of 15 ppm is required for a
certification period up to 12 months and
a dose rate of 25 ppm is required for a
certification period greater than 12
months. Thus, a cost savings of from 33
to 60 percent would be realized by
purchasers of granular tefluthrin who
ship their products out of the restricted
areas between 12 and 18 months after
treatment. The current retail price of
granular tefluthrin is about $4.00 per
pound, but prices can vary considerably
depending upon whether or not it is
purchased in bulk. A 33 to 60 percent
cost savings realized by applying
tefluthrin at a 10 ppm dose rate rather
than a 15 or 25 ppm dose rate could
mean a savings of about $1.33 to $2.40
in the application of one pound of
granular tefluthrin.

We do not anticipate that there would
be a significant economic impact on
small entities that distribute agricultural
chemicals. Distributors of agricultural
chemicals are diversified businesses
that sell a wide variety of chemicals,
fertilizers, and other farm and nursery
supplies. We also do not expect any
significant economic impact on any
other small entities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork

Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 would be
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
would continue to read as follows:

Authority: 7 U.S.C. 150bb, 150dd, 150ee,
150ff, 161, 162, and 164–167; 7 CFR 2.22,
2.80, and 371.2(c).

2. In part 301, Subpart—Imported Fire
Ant, in the appendix to the subpart,
paragraph III.C.3.c. would be amended
by revising the dosage table to read as
follows:

Subpart—Imported Fire Ant

* * * * *

Appendix to Subpart ‘‘Imported Fire
Ant’’—Portion of ‘‘Imported Fire Ant
Program Manual’’ 8

III. Regulatory Procedures

* * * * *
C. Approved Treatments.

* * * * *
3. Plants—Balled or in Containers

* * * * *
c. Tefluthrin: Granular Formulation.

* * * * *
Dosage: * * *

Granular tefluthrin
dosage (parts per mil-

lion)

Certification period
(months after treat-

ment)

10 ppm ...................... 0–18 months.
25 ppm ...................... Continuous.

* * * * *
Done in Washington, DC, this 27th day of

January 1997.
Terry L. Medley,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 97–2402 Filed 1–30–97; 8:45 am]
BILLING CODE 3410–34–P

Agricultural Marketing Service

7 CFR Part 1205

[CN–96–007]

Amendment to Cotton Board Rules
and Regulations Regarding Import
Assessment Exemptions

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service is proposing to amend the
regulations regarding import assessment
exemptions by adjusting the provisions
for automatic assessment exemptions on
certain imports of textile and apparel
products. The purpose of the proposed
automatic exemption is to avoid
multiple assessment of U.S. produced
cotton that has been exported and then
imported back into the U.S. in the form
of textile and apparel products. Also,
this proposed rule would lengthen the
amount of time a person has to request
an import reimbursement from 90 days
from the date the assessment was paid
to 180 days from the date the
assessment was paid. This proposal
would be consistent with the business
practices of importers and would make
it easier for importers to comply with
the regulations.
DATES: Comments must be submitted on
or before March 3, 1997.
ADDRESSES: Comments may be mailed to
USDA, AMS, Cotton Division, STOP
0224, 1400 Independence Avenue S.W.,
Washington D.C., 20250–0224.
Comments will be made available for
public inspection during the hours 8:00
a.m. to 4:00 p.m. Monday through
Friday at this address.
FOR FURTHER INFORMATION CONTACT:
Craig Shackelford, (202) 720–2259.

SUPPLEMENTARY INFORMATION:

Regulatory Impact Analysis

Executive Orders 12866 and 12988; the
Regulatory Flexibility Act and the
Paperwork Reduction Act

This rule has been determined to be
‘‘not significant’’ for purposes of
Executive Order 12866, and, therefore,
has not been reviewed by the Office of
Management and Budget.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. This rule would not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. The Cotton Research and
Promotion Act, 7 U.S.C. 2101–2118
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(Act), provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
Section 12 of the Act, any person
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the plan, or any
obligation imposed in connection with
the order is not in accordance with law
and requesting a modification of the
order or to be exempted therefrom. Such
person is afforded the opportunity for a
hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the
District Court of the United States in
any district in which the person is an
inhabitant, or has his principal place of
business, has jurisdiction to review the
Secretary’s ruling, provided a complaint
is filed within 20 days from the date of
the entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Administrator,
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.

There are an estimated 10,000
importers who are presently subject to
rules and regulations issued pursuant to
the Cotton Research and Promotion
Order. This rule will affect importers of
cotton and cotton-containing products.
The majority of these importers are
small businesses under the criteria
established by the Small Business
Administration (13 CFR 121.601).

This rule will neither raise nor lower
assessments paid by importers subject to
the Cotton Research and Promotion
Order and therefore presents minimal
economic impact. This action will
improve the agency’s ability to prevent
double assessment of U.S. produced
cotton reentering the U.S. in the form of
textile and apparel products.

Under these circumstances AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR Part 1320) which
implement the Paperwork Reduction
Act (PRA) (44 U.S.C. 3501 et seq.) the
information collection requirements
contained in the regulation to be
amended have been previously
approved by OMB and were assigned
control number 0581–0093.

Background

The Cotton Research and Promotion
Act Amendments of 1990 enacted by
Congress under Subtitle G of Title XIX
of the Food, Agriculture, Conservation
and Trade Act of 1990 on November 28,
1990, contained two provisions that
authorized changes in the funding
procedures for the Cotton Research and
Promotion Program.

These provisions are: (1) The
assessment of imported cotton and
cotton products; and (2) termination of
the right of cotton producers to demand
a refund of assessments.

An amended Cotton Research and
Promotion Order was approved by
producers and importers voting in a
referendum held July 17–26, 1991.
Proposed rules implementing the
amended Order were published in the
Federal Register on December 17, 1991,
(56 FR 65450). The final implementing
rules were published on July 1 and 2,
1992, (57 FR 29181 and 57 FR 29431),
respectively.

Section 1205.335 (c)(1) of the Cotton
Research and Promotion Order provides
for exemptions from assessments for
certain imported goods when they
contain U.S. produced cotton in order to
minimize the occurrence of double
assessments on U.S. cotton. All U.S.
produced cotton is assessed at the time
it is first sold. A significant amount of
U.S. produced cotton is converted into
fabric in the U.S. and then exported.
This U.S. cotton containing fabric often
returns to the U.S. in the form of apparel
products.

Section 1205.510 (b)(5) of the Cotton
Board Rules and Regulations identifies
the specific Harmonized Tariff Schedule
(HTS) numbers that are exempted to
avoid a second unnecessary assessment
of this U.S. produced cotton. The
numbers currently identified in this
section have become out dated because
of changes in the HTS. The proposed
revision of this section would update
the exempted HTS numbers to
9802.00.8015, and 9802.00.9000 which
are currently in HTS.

AMS is also proposing to lengthen the
period of time a person has to request
an import assessment reimbursement
from 90 to 180 days from the date the
assessment was paid. In the past the
Cotton Board has received requests for
reimbursements beyond the 90 day
limit. In responding to these request,
importers have informed the Cotton
Board that the 90 day period is too
restrictive. The Cotton Board has
recognized that importer concern over

the time period has merit. Therefore, the
Cotton Board has requested that the
Department extend the period to 180
days. The Cotton Board believes that
this proposal would be consistent with
the business practices of importers, and
make it easier for importers to comply
with the regulations.

List of Subjects in 7 CFR Part 1205

Advertising, Agricultural research,
Cotton, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR Part 1205 is proposed
to be amended as follows:

PART 1205—COTTON RESEARCH
AND PROMOTION

1. The authority citation for Part 1205
continues to read as follows:

Authority: 7 U.S.C. 2101–2118.

2. In § 1205.510, paragraph (b)(5) is
proposed to be revised to read as
follows:

§ 1205.510 Levy of assessments.

* * * * *

(b) * * *

(5) Imported textile and apparel
articles assembled of components
formed from cotton produced in the
United States and identified by HTS
numbers 9802.00.8015 or 9802.00.9000
shall be exempt from assessments under
this subpart.
* * * * *

3. In § 1205.520, paragraph (b)
introductory text is proposed to be
revised to read as follows:

§ 1205.520 Procedure for obtaining
reimbursement.

* * * * *

(b) Submission of Reimbursement
Application to Cotton Board. Any
importer requesting a reimbursement
shall mail the application on the
prescribed form to the Cotton Board.
The application shall be postmarked
within 180 days from the date the
assessments were paid on the cotton by
such importer. The reimbursement
application shall show:
* * * * *

Dated: January 27, 1997.
Lon Hatamiya,
Administrator.
[FR Doc. 97–2403 Filed 1–30–97; 8:45 am]
BILLING CODE 3410–02–P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 96–AWP–23]

Proposed Establishment of Class E
Airspace; Atwater, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish a Class E airspace area at
Atwater, CA. The development of a VHF
Omnidirectional Range (VOR) Standard
Instrument Approach Procedure (SIAP)
to Runway (RWY) 13 at Castle Airport
has made this proposal necessary. The
intended effect of this proposal is to
provide adequate controlled airspace for
Instrument Flight Rules (IFR) operations
at Castle Airport, Atwater, CA.
DATES: Comments must be received on
or before February 28, 1997.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, Operations Branch, AWP–530,
Docket No. 96–AWP–23, Air Traffic
Division, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California
90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California 90261.

An informal docket may also be
examined during normal business at the
Office of the Manager, Operations
Branch, Air Traffic Division at the above
address.
FOR FURTHER INFORMATION CONTACT:
William Buck, Airspace Specialist,
Operations Branch, AWP–530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 90261,
telephone (310) 725–6556.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,

environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with the comments a self-addressed,
stamped postcard on which the
following statement is made:
‘‘Comments to Airspace Docket No. 96–
AWP–23.’’ The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Operations Branch,
Air Traffic Division, at 15000 Aviation
Boulevard, Lawndale, California 90261,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM
Any person may obtain a copy of this

Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
California 9009. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM’s should also request a copy of
Advisory Circular No. 11–2A, which
describes the application procedures.

The Proposal
The FAA is considering an

amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71)
by establishing Class E airspace area at
Atwater, CA. The development of VOR
SIAP at Castle Airport has made this
proposal necessary. The intended effect
of this proposal is to provide adequate
Class E airspace for aircraft executing
the VOR RWY 18 SIAP at Castle Airport,
Atwater, CA. Class E airspace areas are
published in Paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and

routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a ‘‘significant regulatory action’’
under Executive Order 12866; (2) is not
a ‘‘significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 10034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

The Proposed Amendment
In consideration of the foregoing, the

Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106 (g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1950–
1963 Comp., p. 389; 14 CFR 11.69.

§ 71.1 [Amended]
2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP CA E5, Atwater CA [New]
Castle Airport, CA

(Lat. 37°22′04′′ N, long. 120°33′30′′ W)
That airspace extending upward from 700

feet above the surface within a 7-mile radius
of the Castle Airport and within 7 miles each
side of the 410° bearing from the Castle
Airport, extending from the Castle Airport to
23 miles northwest of the airport, excluding
the Merced, CA, Modesto, CA, and Oakdale,
CA, Class E airspace areas and the Modesto
City, CA, Class D airspace area.
* * * * *

Issued in Los Angeles, California, on
January 17, 1997.
Sabra W. Kaulia,
Assistant Manager, Air Traffic Division,
Western-Pacific Region.
[FR Doc. 97–2422 Filed 1–30–97; 8:45 am]
BILLING CODE 4910–13–M
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NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1256

RIN 3095–AA55

Domestic Distribution of United States
Information Agency Materials in the
Custody of the National Archives

AGENCY: National Archives and Records
Administration.
ACTION: Notice of proposed rulemaking.

SUMMARY: The National Archives and
Records Administration (NARA) is
proposing regulations which will govern
the domestic distribution of USIA
materials prepared for dissemination
abroad that are in the custody of NARA.
Public Law 101–246, section 202,
requires the Archivist of the United
States to issue necessary regulations to
ensure that persons seeking release of
such USIA materials in the United
States have secured and paid for
necessary rights and licenses. This
proposed rule would affect members of
the public who wish to use or obtain
copies of USIA audiovisual records
transferred to NARA.
DATES: Comments must be received in
writing on or before April 1, 1997.
ADDRESSES: Comments should be sent to
the Regulation Comment Desk (NPOL),
National Archives and Records
Administration, 8601 Adelphi Rd.,
College Park, MD 20740–6001.
Comments may be faxed to 301–713–
7270.
FOR FURTHER INFORMATION CONTACT:
Nancy Allard at 301–713–7360,
extension 226.
SUPPLEMENTARY INFORMATION: On
February 16, 1990, Public Law 101–246
(104 Stat. 49) amended the United
States Information and Educational
Exchange Act (22 U.S.C. 1461) to
provide for the domestic release of
motion pictures, videotapes, sound
recordings and other materials 12 years
after initial dissemination abroad, or, if
not disseminated, 12 years from the
preparation of the material. Previously,
section 501 of the United States
Information and Educational Exchange
Act of 1948 (22 U.S.C. 1461) had
prevented the domestic dissemination
by the United States Information
Agency of such materials prepared for
dissemination abroad in perpetuity
unless specifically and individually
released by Congressional legislation.
The amended law allows release and
dissemination once the 12-year
threshold has been met and instructs
NARA to provide regulations to ensure
that any copyrights or underlying rights

that may exist in these USIA materials
have been protected and releases
obtained prior to dissemination in the
United States. For the public this
amended law provides access and
potential use of over 35,000 USIA
motion picture films, 3,000 USIA
videotape productions, and over 20,000
sound recordings of Voice of America
(VOA) radio broadcasts that have been
selected as permanently valuable
audiovisual records and have been
transferred into the custody of the
Motion Picture, Sound and Video
Branch of NARA. These regulations
only apply to USIA records in NARA’s
custody that were prepared for
dissemination abroad.

This proposed rule is a significant
regulatory action for purposes of
Executive Order 12866 of September 30,
1993. As such, it has been reviewed by
the Office of Management and Budget.
As required by the Regulatory
Flexibility Act, it is hereby certified that
this rule will not have a significant
impact on small entities. This proposed
rule does not contain any information
collections subject to the Paperwork
Reduction Act.

List of Subjects in 36 CFR Part 1256
Archives and records, Copyright,

Reports and recordkeeping
requirements.

For the reasons set forth in the
preamble, NARA proposes to amend 36
CFR chapter XII, Part 1256 as follows:

PART 1256—RESTRICTIONS ON THE
USE OF RECORDS

1. The authority citation for part 1256
is revised to read as follows:

Authority: 44 U.S.C. 2101–2118; 22 U.S.C.
1461(b).

2. By adding a new Subpart C
consisting of §§ 1256.50 through
1256.60 to read as follows:

Subpart C—Domestic Distribution of United
States Information Agency Materials in the
Custody of the National Archives
Sec.
1256.50 Scope of subpart.
1256.52 Purpose.
1256.54 Definition.
1256.56 Transfer of USIA audiovisual

records to NARA.
1256.58 Domestic distribution of USIA

audiovisual records in NARA custody.
1256.60 Fees.

Subpart C—Domestic Distribution of
United States Information Agency
Materials in the Custody of the
National Archives

§ 1256.50 Scope of subpart.
This subpart prescribes procedures

governing the public availability of

audiovisual records and other materials
subject to 22 U.S.C. 1461(b) that have
been transferred to the National
Archives of the United States by the
United States Information Agency
(USIA).

§ 1256.52 Purpose.
This subpart implements Section 501

of the United States Information and
Educational Exchange Act of 1948 (22
U.S.C. 1461), as amended by Section
202 of Public Law 101–246 (104 Stat.
49, Feb. 16, 1990). This subpart
prescribes procedures by which the
public may inspect and obtain copies of
USIA audiovisual records and other
materials prepared for dissemination
abroad that have been transferred to
NARA for preservation and domestic
distribution.

§ 1256.54 Definition.
For the purposes of this subpart—

‘‘Audiovisual records’’ mean motion
picture films, videotapes, and sound
recordings, and other materials
regardless of physical form or
characteristics that were prepared for
dissemination abroad.

§ 1256.56 Transfer of USIA audiovisual
records to NARA.

The provisions of 44 U.S.C. 2107 and
36 CFR part 1228 apply to the transfer
of USIA audiovisual records to NARA,
and to their deposit with the National
Archives of the United States. At the
time the audiovisual records are
transferred to NARA, the Director of
USIA, in accordance with § 1228.184(e)
of this chapter, will also transfer any
production or title files bearing on the
ownership of rights in the productions
in connection with USIA’s official
overseas programming.

§ 1256.58 Domestic distribution of USIA
audiovisual records transferred to NARA.

No USIA audiovisual records in the
National Archives of the United States
that were prepared for dissemination
abroad will be available for copying
until it has been at least 12 years since
such materials were first disseminated
abroad, or, in the case of materials
prepared for foreign dissemination but
not disseminated abroad, until it has
been at least 12 years since the
preparation of the materials.

(a) Access to USIA audiovisual
records that neither have copyright
protection nor contain copyright
material. USIA audiovisual records
prepared for dissemination abroad that
NARA determines neither have
copyright protection nor contain
copyrighted material are available for
examination and copying in accordance
with the regulations set forth in Parts
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1 Note: This document was received at the Office
of the Federal Register on January 24, 1997.

1252, 1253, 1254, 1256, and 1258 of this
chapter. In determining whether
materials have copyright protection or
contain copyrighted material, NARA
will rely on information contained
within or affixed to individual records
(e.g., copyright notices); information
contained within relevant USIA
production, title, or other files that have
been transferred to NARA by USIA;
information provided by requesters
pursuant to paragraph (b)(2) of this
section (e.g., evidence from the
Copyright Office that copyright has
lapsed or expired); and information
provided by copyright or license
holders.

(b) Reproduction of USIA audiovisual
records that either have copyright
protection or contain copyrighted
material. (1) USIA audiovisual records
prepared for dissemination abroad that
NARA determines may have copyright
protection or may contain copyrighted
material will be made available for
examination in NARA research facilities
in accordance with the regulations set
forth in this chapter.

(2) Copies of USIA audiovisual
records prepared for dissemination
abroad that NARA determines may have
copyright protection or may contain
copyrighted material will be provided to
persons seeking the release of such
materials in the United States once
NARA has:

(i) Ensured, in accordance with
paragraph (b)(3) of this section, that the
persons seeking copies have secured
and paid for necessary United States
rights and licenses;

(ii) Been provided with evidence from
the Copyright Office sufficient to
determine that copyright protection in
the materials sought, or relevant
portions therein, has lapsed or expired;
or

(iii) Received a requester’s signed
certification in accordance with
paragraph (b)(4) of this section that the
materials sought will be used only for
purposes permitted by the Copyright
Act of 1976, as amended, including the
fair use provisions of 17 U.S.C. 107. No
copies of USIA audiovisual records will
be provided until the fees authorized
under part 1258 of this chapter have
been paid to NARA.

(3) If NARA has determined that a
USIA audiovisual record prepared for
dissemination abroad may have
copyright protection or may contain
copyrighted material, persons seeking
the release of such material in the
United States may obtain copies of the
material by submitting to NARA written
evidence from all copyright and/or
license owner(s) that any necessary fees

have been paid or waived and any
necessary licenses have been secured.

(4) If NARA has determined that a
USIA audiovisual record prepared for
dissemination abroad may have
copyright protection or may contain
copyrighted material, persons seeking
the release of such material in the
United States may obtain copies of the
material by submitting to NARA the
following certification statement:

I, (printed name of individual), certify that
my use of the copyrighted portions of the
(name or title and NARA identifier of work
involved) provided to me by the National
Archives and Records Administration
(NARA), will be limited to private study,
scholarship, or research purposes, or for
other purposes permitted by the Copyright
Act of 1976, as amended. I understand that
I am solely responsible for the subsequent
use of the copyrighted portions of the work
identified above.

(c) In every instance where a copy of
an audiovisual record is provided under
this subpart, and NARA has determined
that the work being reproduced may
have copyright protection or may
contain copyrighted material, NARA
shall provide a warning notice of
copyright.

(d) Nothing in this section shall limit
NARA’s ability to make copies of USIA
audiovisual records for preservation,
arrangement, repair and rehabilitation,
description, exhibition, security, or
reference purposes.

§ 1256.60 Fees.

Copies or reproductions of
audiovisual records will only be
provided under this subpart upon
payment of fees in accordance with 44
U.S.C. 2116(c) and 22 U.S.C. 1461(b)(3).

Dated: January 24, 1997.
John W. Carlin,
Archivist of the United States.
[FR Doc. 97–2362 Filed 1–30–97; 8:45 am]
BILLING CODE 7515–01–P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 61 and 69

[CC Docket Nos. 96–262, 94–1, 91–213, 96–
263; FCC No. 96–488]

Access Charge Reform; Price Cap
Performance Review for Local
Exchange Carriers; Transport Rate
Structure and Pricing; Usage of the
Public Switched Network by
Information Service and Internet
Access Providers

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Notice of Proposed
Rulemaking (NPRM) begins a review of
the Commission’s interstate access
charge rules, together with its price cap
rules, to establish fair rules of
competition for both the local and long
distance markets and determine the
extent to which it must revise these
rules in light of the local competition
and Bell Operating Company entry
provisions of the 1996 Act and state
actions to open local networks to
competition, the effects of potential and
actual competition on incumbent LEC
pricing for interstate access, and the
impact of the Act’s mandate to preserve
and enhance universal service. The
Commission outlines two possible
approaches for addressing claims that
existing access charge levels are
excessive, for establishing a transition to
access charges that more closely reflect
economic costs, and for deregulating
incumbent LEC exchange access
services as competition develops in the
local exchange and exchange access
markets. The first approach is a market-
based approach under which the
Commission would rely on potential
and actual competition from new
facilities-based providers and entrants
purchasing unbundled network
elements to drive prices for interstate
access services toward economic cost.
The second approach is a prescriptive
one under which the Commission
would specify the nature and timing of
the changes to the existing rate levels.
DATES: Comments for the notice of
proposed rulemaking are due January
27, 1997,1 and replies are due February
13, 1997. Comments for the notice of
inquiry are due no later than March 3,
1997, and replies are due April 1, 1997.
FOR FURTHER INFORMATION CONTACT:
Richard Lerner, Attorney, Common
Carrier Bureau, Competitive Pricing
Division, (202) 418–1530. For additional
information concerning the information
collections contained in this Report and
Order contact Dorothy Conway at 202–
418–0217, or via the Internet at
dconway@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking adopted
December 23, 1996, and released
December 24, 1996. The full text of this
Proposed Rulemaking is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M St., NW.,
Washington, DC. The complete text also
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may be obtained through the World
Wide Web, at http://www.fcc.gov/
Bureaus/Common—Carrier/Notices/
fcc96488.wp, or may be purchased from
the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857–3800, 2100 M St., NW.,
Suite 140, Washington, DC 20037.
Pursuant to the Telecommunications
Act of 1996 and the decision by the
Circuit Court of Appeals for the District
of Columbia in Competitive
Telecommunications Association v.
FCC, 87 F.3d 522 (D.C. Cir. 1996)
(CompTel v. FCC), the Commission is
releasing this NPRM to seek comment
on rules that would bring about cost-
based access rates.

General
In passing the 1996 Act, Congress

sought to establish a pro-competitive,
deregulatory national policy framework
for the United States
telecommunications industry. The
NPRM commences the third in a trilogy
of actions that collectively are intended
to foster and accelerate the introduction
of efficient competition in all
telecommunications markets, pursuant
to the mandate of the 1996 Act. In
August 1996, the Commission adopted
rules to implement Sections 251 and
252 of the 1996 Act, which establish the
basic obligations of carriers, especially
in the local exchange and exchange
access markets. In November 1996,
pursuant to Section 254 of the 1996 Act,
the Federal-State Universal Service Joint
Board issued its recommendations to
the Commission for reforming its system
of universal service support so that
universal service is preserved and
advanced, but in a manner that permits
the local exchange and exchange access
markets to move from monopoly to
competition. The NPRM seeks comment
on proposals to reform our system of
interstate access charges to make it
compatible with the competitive
paradigm established by the 1996 Act
and state actions to open local networks
to competition.

Scope
Depending on the individual

proposal, the proposed rule revisions
considered in this NPRM apply to all
LECs, only to incumbent LECs, or only
to incumbent price cap LECs. The
NPRM generally proposes adopting
rules applicable only to price cap LECs,
with certain limited exceptions.
Reforms in two areas would apply to all
incumbent LECs: (1) The proposals
regarding reform of the transport rate
structure, including the transport
interconnection charge (TIC); and (2) the
effects of the universal service changes

under section 254 that the Commission
will adopt based upon the Joint Board
Recommended Decision. Federal-State
Joint Board on Universal Service, CC
Docket No. 96–45, Recommended
Decision, 61 FR 63778 (December 2,
1996) (Joint Board Recommended
Decision). The Commission also asks
whether its common line rate structure
modifications should also apply to rate-
of-return LECs. The NPRM also seeks
comment on whether terminating access
services of non-incumbent LECs should
be regulated. The NPRM states that the
Commission will undertake
comprehensive access reform for rate-of-
return incumbent LECs in a separate
NPRM.

Part 69 Access Rate Structure
The NPRM seeks comment on a

number of proposals to revise the access
rate structure rules so that they better
reflect the manner in which LECs incur
costs when providing access. Following
up on the Joint Board’s observation in
the Universal Service Recommended
Decision that the current per-minute
CCL charge is inefficient because
common line costs generally are not
traffic sensitive, the NPRM seeks
comment on assessing a flat charge on
IXCs on a per-presubscribed
interexchange carrier (PIC) basis, or on
end users in cases where the end user
has not selected a PIC. The NPRM also
seeks comment on permitting LECs to
assess flat monthly charges to recover
the non-traffic-sensitive portion of local
switching costs and permitting LECs to
establish a per-message call setup
charge.

The NPRM also proposes to adopt a
permanent transport rate structure,
including phasing out the TIC. The
NPRM seeks comment on how the
transport rate structure should be
modified and addresses issues raised in
Comptel v. FCC. The NPRM seeks
comment on alternative resolutions to
the TIC, including reassigning TIC costs
to facility-based access charges or to
nonregulated activities; leaving some or
all of the costs in the TIC, subject to
competitive market pressures; a
combination of the previous two
approaches; or phasing TIC costs out
over a predetermined schedule.

Access Reform
The NPRM proposes that, regardless

of the approach adopted for access
reform, the goal should be deregulation
in the presence of substantial
competition. The NPRM seeks comment
on how to determine when substantial
competition exists.

The NPRM seeks comment on
alternative approaches for access

reform: a market-based approach, a
prescriptive approach, or some
combination of the two approaches. It
seeks comment on which would be the
best means to drive access rates to levels
that would enable the Commission to
deregulate the interstate access market.
A market-based approach to access
reform would rely on competition to
move access prices toward economic
levels, and lift regulatory constraints in
phases as competition allows. The
prescriptive approach would entail
more Commission involvement in
moving access prices toward economic
levels. The NPRM seeks comment on
whether the Commission should require
incumbent LECs to reprice their access
services based on TSLRIC studies. The
NPRM also seeks comment on other
methods of re-initializing price cap
indices and on increasing the X-Factor
as methods to drive access rates toward
forward-looking economic costs, if the
Commission were to adopt a
prescriptive approach to access reform.

Impact on Universal Service
Proceeding

The NPRM observes that universal
service funding may replace some of the
revenues collected by the carrier
common line charge or other interstate
access charges, and tentatively
concludes that a downward exogenous
cost adjustment to the LECs’ price cap
indices should be made to reflect any
allocation of additional universal
service funds to the interstate
jurisdiction. The NPRM also invites
parties to comment on whether this
downward adjustment should be across-
the-board, or targeted to a particular
basket or service category.

Transition
IXCs and incumbent LECs agree that

a significant ‘‘gap’’ exists between the
forward-looking, economic cost of
providing unbundled network elements
and the embedded costs on which
existing access charges are based. The
NPRM seeks comment on how this gap
should be calculated, and on several
specific proposals for permitting LECs
an opportunity to recover some or all of
that cost difference. The NPRM also
seeks comment on whether any cost
difference resulting from ‘‘under-
depreciation’’ warrants separate
treatment from residual costs resulting
from other factors.

Terminating Access
The NPRM observes that, although the

called party chooses the terminating
access provider, terminating access
charges are not imposed on the called
party. As a result, competitive LECs may
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exercise market power over terminating
access. Therefore, the NPRM seeks
comment on whether there is need for
any regulation of terminating access
offered by new entrants.

ESP Exemption
The NPRM and Notice of Inquiry

observe that Internet usage has
increased dramatically in recent years.
The Commission seeks comment on the
effects of this increased traffic on the
public switched network, and on
whether the Commission should
address the BOCs’ request that the
Commission modify or eliminate the
exemption from access charges that
enhanced service providers (ESPs)
currently receive.

Regulatory Flexibility Analysis
As required by the Regulatory

Flexibility Act, the NPRM contains an

Initial Regulatory Flexibility Analysis
which is set forth in Section XI.C of the
NPRM.

Paperwork Reduction Act

This NPRM contains either a
proposed or modified information
collection. The Commission, as part of
its continuing effort to reduce
paperwork burdens, invites the general
public and the Office of Management
and Budget (OMB) to comment on the
information collections contained in
this NPRM, as required by the
Paperwork Reduction Act of 1995,
Public Law No. 104–13. Public and
agency comments are due at the same
time as other comments on this NPRM;
OMB notification of action is due 60
days after publication of this summary
in the Federal Register. Comments
should address: (a) whether the

proposed collection of information is
necessary for the proper performance of
the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

Public reporting burden for the
collection of information is estimated as
follows:

OMB Approval Number: None.
Title: Access Charge Reform.
Form No.: N/A.
Type of Review: New collection.

Information collection
No. of re-
spondents
(approx.)

Annual hour burden
per response Total annual burden

Market-based Approach ........................................................................................... 13 137,986 hours ........... 1,793,818 hours.
Prescriptive Approach .............................................................................................. 13 400 hours .................. 5200 hours.
Transition Mechanism for access charges .............................................................. 13 220 hours .................. 2840 hours.
Regulating Terminating Access ............................................................................... 3497 26 hours .................... 90,922 hours.

Total Annual Burden: 1,895,620
hours.

Respondents: Business or other for-
profit.

Estimated costs per respondent: $0.
Needs and Uses: The NPRM would

use the data submission under
consideration to bring about
competition in the access charge market,
and to bring about cost-based access
charges.

Dates: Comments are due on or before
January 27, 1997, and Reply Comments
are due on or before February 13, 1997.
Written comments must be submitted by
the Office of Management and Budget
(OMB) on the proposed and/or modified
information collections on or before 60
days after publication of this summary
in the Federal Register.

SYNOPSIS OF NOTICE OF PROPOSED
RULEMAKING, AND NOTICE OF INQUIRY

I. Introduction

A. Overview

1. In passing the Telecommunications
Act of 1996 (1996 Act), Congress sought
to establish ‘‘a pro-competitive, de-
regulatory national policy framework’’
for the United States
telecommunications industry. With this
NPRM, we commence the third in a
trilogy of actions that collectively are
intended to foster and accelerate the
introduction of efficient competition in

all telecommunications markets,
pursuant to the mandate of the 1996
Act. In August 1996, as required by the
1996 Act, we adopted rules to
implement Sections 251 and 252 of the
Act, which establish the basic
obligations of carriers, especially in the
local exchange and exchange access
markets. In November 1996, pursuant to
Section 254 of the Act, the Federal-State
Universal Service Joint Board issued its
recommendations to the Commission for
reforming our system of universal
service so that universal service is
preserved and advanced, but in a
manner that permits the local exchange
and exchange access markets to move
from monopoly to competition. In this
proceeding, we seek to reform our
system of interstate access charges to
make it compatible with the competitive
paradigm established by the 1996 Act
and with state actions to open local
networks to competition.

2. The 1996 Act seeks to develop
efficient competition by opening all
telecommunications markets through a
pro-competitive, deregulatory national
policy framework. To that end, the 1996
Act eliminates state and local legal and
regulatory barriers to entry, and bans
state and local governmental actions
that have the effect of prohibiting any
entity from offering any
telecommunications service. The Act

also requires all telecommunications
carriers to interconnect directly or
indirectly with other
telecommunications carriers in order to
facilitate the creation of a ‘‘network of
networks.’’ In addition, the 1996 Act
requires all local exchange carriers
(LECs) to establish reciprocal
compensation arrangements for the
transport and termination of calls, and
prohibits incumbent LECs from charging
more than the additional cost incurred
to transport and terminate a call. The
Act further directs all LECs to provide
number portability and dialing parity.
The 1996 Act confers three fundamental
rights on potential competitors to
incumbent LECs: the right to
interconnect at rates based on cost,
including a reasonable profit; the right
to obtain unbundled network elements
at cost-based rates; and the right to
obtain an incumbent LEC’s retail
services at wholesale discounts in order
to resell those services.

3. The Act also directs the
Commission, after receiving the
recommendations of a Federal-State
Joint Board, to define the services to be
supported by federal universal service
mechanisms, to support such services in
a manner that is ‘‘explicit and
sufficient,’’ and to ensure that ‘‘every
telecommunications carrier that
provides interstate telecommunications
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services shall contribute, on an
equitable and non-discriminatory basis,
to the specific, predictable and
sufficient mechanisms * * * to
preserve and advance universal
service.’’ The Act further provides that
multiple carriers may seek and obtain
designation as carriers eligible to receive
universal service funds for service
within a particular geographic area. As
a whole, these provisions of the 1996
Act, when fully implemented, should
greatly reduce the legal, regulatory,
economic, and operational barriers to
entry in the local exchange and
exchange access market.

4. The 1996 Act also ends the
prohibition against provision of
interLATA services by Bell Operating
Companies (BOCs) that was imposed by
the Modification of Final Judgment.
United States v. AT&T, 552 F.Supp. 131
(D.D.C. 1982) (MFJ). BOCs were
permitted immediately upon enactment
of the 1996 Act to begin to provide
certain interLATA services, including
out-of-region and incidental interLATA
services. In order to provide interLATA
services originating in-region, however,
a BOC is first required to obtain
Commission approval. In order to
approve such an application, the
Commission must find that the BOC has
met the requirements of the
‘‘competitive checklist,’’ that the BOC
will comply with the Act’s separate
affiliate requirements, and that grant of
the application is consistent with the
public interest, convenience and
necessity.

5. These fundamental changes in the
structure and dynamics of the
telecommunications industry wrought
by the 1996 Act now necessitate that the
Commission review its existing access
charge regulations to ensure that they
are compatible with the 1996 Act’s far-
reaching changes. We also seek to
eliminate, either now or as soon as
changes in the marketplace permit, any
unnecessary regulatory requirements on
incumbent LEC exchange access
services. While a broad range of
telecommunications industry
participants, including both
interexchange carriers (IXCs) and
incumbent LECs, have long advocated
for the Commission to commence a
comprehensive review of access
charges, the Act accelerates and
intensifies the need for such a review.
We commence this review of the
Commission’s Part 69 interstate access
charge rules, together with its Part 61
price cap rules, to determine the extent
to which we must revise these rules to
take account of the local competition
and Bell entry provisions of the 1996
Act and state actions to open local

networks to competition; to reflect the
effects of potential and actual
competition on incumbent LECs’ pricing
for interstate access; to implement the
Act’s direction to end implicit universal
service subsidies in favor of a system of
explicit subsidies; and to establish fair
rules of competition for both the local
exchange and interexchange markets,
especially as carriers begin to offer
service packages that bundle local and
interexchange offerings.

6. We adopted our Part 69 rules at
approximately the same time that AT&T
divested its local exchange operations
and established the seven regional Bell
companies pursuant to the MFJ. The
rules were designed to promote
competition in the interstate,
interexchange market by ensuring that
all IXCs would be able to originate and
terminate their traffic over incumbent
LEC networks at just, reasonable, and
non-discriminatory rates. While our Part
69 rules expressly contemplated
competition in the interexchange
market, they were not designed to
address the potential effects of
competition in the local exchange and
exchange access market. Indeed, these
rules reflected the reality of the
telecommunications marketplace in
1983—and what was mandated in some
states prior to the 1996 Act—that the
incumbent LEC was the monopoly
provider of local exchange and
exchange access services. In adopting
the Part 69 rules, the Commission did
not seek to eliminate implicit support
flows, but in fact incorporated such
flows into the Part 69 rate structure. Our
Part 69 rules are designed to be
consistent with our jurisdictional
separations rules that govern the
allocation of incumbent LECs’ expenses
and investment between the interstate
and state jurisdictions. Consequently,
the Part 69 access charge system likely
reflects any jurisdictional cost
misallocations mandated by our current
separations rules. As such, the Part 69
rules are fundamentally inconsistent
with the competitive market conditions
that the 1996 Act attempts to create. We
will soon begin a related proceeding to
examine our jurisdictional separations
rules in light of the 1996 Act.

7. Competition isolates and highlights
the inefficiencies and distortions
present in the current Part 69 access
charge rules. Our present interstate
access charge regime, for example,
requires incumbent LECs to maintain
rate structures that have been widely
criticized as economically inefficient. In
particular, even though the costs of the
local loop do not vary with the amount
of traffic carried by the loop, our current
rules require incumbent LECs to recover

a portion of those costs through traffic-
sensitive carrier common line (CCL)
charges imposed on IXCs. While Part 69
mandates per-minute charges for local
switching, the portion of local switching
costs that is associated with ports
appears to be driven by the number of
lines connected to the switch, not by the
number of minutes of traffic routed by
the switch. The transport
interconnection charge (TIC) is a non-
facilities-based, per-minute charge
imposed on all switched access
customers regardless of whether they
use the incumbent LEC’s transport
facilities. Rather than fostering efficient
pricing and competition, these
mandatory rate structures inflate usage
charges and reduce charges for
connection to the network, in essence
overcharging high-volume end users in
order to reduce rates for low-volume
end users.

8. Although these inefficient rate
structures might have been sustainable
in a local monopoly environment, the
introduction of competition from
providers operating their own network
facilities or leasing network facilities as
unbundled network elements may
undermine these access rate structures.
A competing provider of exchange
access services entering a market can
use its own facilities or lease unbundled
network elements to target selectively
the incumbent LEC’s high-volume end
users with efficiently priced access
service offerings. This places the
incumbent LEC at a regulatorily-
imposed disadvantage in competing for
high-volume end users, and jeopardizes
the source of revenue that permits the
incumbent LEC to cover its costs of
providing service to low-volume end
users. At the same time, these inefficient
rate structures and implicit support
flows also create artificial impediments
to any new entrants that might seek to
serve the subsidized end users, because
they must attempt to do so without the
benefit of a subsidy. As a result, these
access rate structures may inhibit the
development of competition for service
to low-volume end users.

9. Competition also allows entrants to
arbitrage between different pricing
systems. For example, if transport and
termination rates are lower than access
charge rates, a competitor would have
an incentive to funnel interexchange
terminating access traffic through
transport and termination arrangements
where possible. Whether traffic
originates locally or from a distant
exchange, transport and termination of
traffic by a particular LEC involves the
same network functions. Ultimately, the
rates that local carriers impose for the
transport and termination of local traffic
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and for the transport and termination of
long distance should converge. As a
legal matter, however, transport and
termination of local traffic by an
incumbent LEC are different services
from access service provided by that
incumbent LEC for long-distance
telecommunications. Transport and
termination of local traffic are governed
by 251(b)(5) and 252(d)(2), while access
charges for interstate long-distance
traffic are governed by sections 201 and
202 of the Act.

10. This Commission has previously
examined the impact of state-led
reforms in New York and Illinois on the
existing access charge rate structures,
and has concluded that some interim
modifications to the incumbent LECs’
rate structures were warranted where
states had implemented market-opening
measures similar to those mandated by
the 1996 Act. The Commission
concluded that competitive
developments in the New York City,
Chicago, and Grand Rapids LATAs
justified granting NYNEX and
Ameritech limited waivers of our access
charge rules to allow them to recover
the TIC on a geographically deaveraged
basis and to bulk bill some of their
common line costs rather than
recovering them through the per-minute
CCL charge.

11. In addition to their criticisms of
the access charge rate structures, IXCs,
in particular, have insisted that the rate
levels of access charges are excessive
and must be reduced. AT&T asserts, for
instance, that the current average per-
minute access rates of the BOCs are
nearly seven times the forward-looking
economic cost of providing that service,
and that total interstate access charges
collected today from interexchange
carriers exceed forward-looking
economic cost by $11 billion, or 70
percent of the total. IXCs argue that, if
access prices are allowed to remain at
current levels, they will face an
anticompetitive disadvantage both in
the local exchange market and in the
interexchange market whenever an
incumbent LEC also provides
interexchange services.

12. In the Notice of Proposed
Rulemaking portion of this item, we
initiate a comprehensive review of our
interstate access charge regime. We
propose a series of reforms to the
existing access charge rate structure
rules that are designed to eliminate the
inefficiencies summarized above. Our
goal is to end up with access charge rate
structures that a competitive market for
access services would produce.

13. We also outline in this item two
possible approaches for addressing
claims that existing access charge levels

are excessive, for establishing a
transition to access charges that more
closely reflect economic costs, and for
deregulating incumbent LEC exchange
access services as competition develops
in the local exchange and exchange
access market. The first is a market-
based approach under which we would
rely on potential and actual competition
from new facilities-based providers and
entrants purchasing unbundled
elements to drive prices for interstate
access services toward economic cost.
Under this approach, we would
gradually relax and ultimately remove
existing Part 69 rate structure
requirements and Part 61 restrictions on
rate level changes as marketplace forces
provide the discipline on incumbent
LEC access prices that our rules are
currently needed to apply. The second
is a more prescriptive approach to
access reform under which this
Commission would specify the nature
and timing of the changes to the existing
rate levels. These approaches could be
employed singly or in combination. We
emphasize, however, that under either
approach, our ultimate goal is the
same—adoption of revisions to our
access charge rules that will foster
competition for these services and
enable marketplace forces to eliminate
the need for price regulation of these
services.

14. Under the market-based approach
to access reform, we propose two
intermediate phases, each of which
would require an incumbent LEC to
demonstrate that certain circumstances
exist in order to obtain greater pricing
flexibility than the current rules permit.
We also propose that an incumbent
LEC’s access services be deregulated,
that is, removed from price cap and
tariff regulation, once they are subject to
substantial competition. At the first
phase, an incumbent LEC would have to
show that its local market has been
opened to competition and potential
rivals are able to enter through any of
the three avenues mandated by the 1996
Act—interconnection, unbundled
network elements, and resale. We ask
whether an incumbent LEC making such
a showing should be permitted to
deaverage geographically its rates for
interstate access services, to offer
volume and term discounts, and to offer
contract-based tariff offerings for
interstate access. We also ask whether
new services should be deregulated at
that phase. At the second phase in our
market-based approach, an incumbent
LEC would have to show that it faces
actual competition in the local exchange
marketplace. We ask whether, at that
phase, we should eliminate service

categories within baskets, permit
incumbent LECs to engage in
differential pricing of access to
residential, single-line business, and
multi-line business customers, and
eliminate mandatory rate structures for
local switching and transport. We also
seek comment on combining the
trunking and traffic-sensitive baskets at
that stage.

15. A second option for access reform
is a more prescriptive approach.
Marketplace forces alone may not be
sufficient to drive access rates to
forward-looking economic costs. Under
this approach, we ask whether we
should require incumbent LECs to move
prices for interstate access in their
service areas to more economically-
efficient levels pursuant to rules
adopted in this proceeding. As with a
market-based approach, we also propose
under this prescriptive approach that
we remove incumbent LEC access
services subject to substantial
competition from price cap and tariff
regulation.

16. In Section II, below, we seek
comment on issues affecting the scope
of this proceeding. In Section III, we
propose changes to our existing
interstate access charge rate structures
to make them more conducive to
economic efficiency. We also discuss in
Section III the reassignment of certain
network facilities costs that under
current rules are allocated to the
Transport Interconnection Charge for
recovery. In Section IV, we summarize
our two basic approaches to access
reform and propose eliminating price
cap and tariff regulation for services
subject to substantial competition. We
also there seek comment on whether
and when one approach or the other is
preferable, or if a combination of these
approaches should be used, and also,
how such a combined approach should
be structured. In Section V, we discuss
in detail a market-based approach to
access reform. In Section VI, we outline
a more prescriptive approach to access
reform.

17. In Section VII, we first discuss
adjustments to the current interstate
access charge regime that may be
required due to actions taken in the
Federal-State Universal Service Joint
Board proceeding. We also raise in that
section the issue of whether there is a
significant difference between
embedded incumbent LEC costs
currently allocated to the interstate
jurisdiction and recovered through
access charges, and the forward-looking
economic costs of interstate access. To
the extent that implementation of access
charge reform is expected to cause a
significant reduction in incumbent LEC
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access revenues from current levels, we
seek comment on whether such LECs
are entitled or should be permitted to
recover some or all of that difference
through a temporary special recovery
mechanism.

18. In Section VIII, we seek comment
on possible additional changes to our
access charge rules that may be
necessary to make them compatible
with the competitive market envisioned
by the 1996 Act, including whether
there is any special need for regulating
terminating interstate access service and
‘‘open-end’’ services, whether provided
by incumbent LECs or new entrants. We
also discuss possible changes to our
existing treatment of the use by
interstate information service providers,
such as Internet service providers, of
incumbent LEC switched access
networks to originate interstate traffic.
In Section IX, we issue a Report and
Order implementing the changes to the
LEC price cap rules discussed above
that were proposed in the Second
Further Notice of Proposed Rulemaking
in CC Docket No. 94–1, Further Notice
of Proposed Rulemaking in CC Docket
No. 93–124, and Second Further Notice
of Proposed Rulemaking in CC Docket
No. 93–197, 60 FR 49539 (September 26,
1995) (Price Cap Second FNPRM).

19. Finally, in Section X, we issue a
Notice of Inquiry to examine
fundamental issues about the
implications of usage of the public
switched network by information
service and Internet access providers.

B. Background

1. Regulation of Interstate Exchange
Access Service

20. For much of this century, most
telephone subscribers obtained both
local and long distance services from
the same company, the pre-divestiture,
integrated Bell System, owned and
operated by AT&T. Although some
telephone subscribers received local
telephone service from non-Bell
independent companies, AT&T still
provided long distance service to these
customers. AT&T compensated its Bell
Operating Company subsidiaries for
originating and terminating interstate
calls through revenue division
arrangements and compensated the
independent companies for access
pursuant to settlement agreements. In
the 1970s, MCI and other IXCs (then
called ‘‘other common carriers,’’ or
OCCs) began to provide switched long
distance services in competition with
AT&T Long Lines by attaching their
own switches to local business lines
purchased from the incumbent LECs
and reselling AT&T services. In 1979,

AT&T and the OCCs, under Commission
supervision, entered into a
comprehensive interim agreement,
known as Exchange Network Facilities
for Interstate Access (ENFIA), to replace
the local business rates with a different
set of rates AT&T would charge OCCs
for originating and terminating
interstate traffic over the facilities of its
local exchange affiliates. AT&T Long
Lines continued to compensate its local
exchange affiliates and the independent
exchange carriers for the use of their
facilities pursuant to their division of
revenues and settlements arrangements.
Following a lengthy proceeding, the
Commission in 1983 adopted uniform
access charge rules that govern the
provision of interstate access services by
all incumbent LECs, BOCs as well as
independents.

21. The costs that incumbent LECs
recover through interstate access
charges are determined by a multi-step
process. Incumbent LECs first record all
their booked expenses and their cost of
investment in the accounts prescribed
by the Commission’s Part 32 Uniform
System of Accounts (USOA). They next
divide the recorded investment and
expenses between regulated and
nonregulated services, pursuant to Part
64 of our Rules. Incumbent LECs then
divide regulated expenses and
investment between state and interstate
jurisdictions pursuant to the separations
procedures contained in Part 36 of the
Commission’s rules. Incumbent LECs
then apportion their regulated interstate
costs among the interstate access and
interexchange service categories.
Finally, to recover their access costs,
incumbent LECs charge IXCs and end
users for access services in accordance
with the Part 69 access charge rules and,
for incumbent LECs under price cap
regulation, with the provisions of the
Part 61 price cap rules.

22. Commentators have pointed out
that, because each of these divisions of
costs occurs pursuant to regulation
rather than through operation of a
competitive marketplace, these
divisions are subject to distortions. In
particular, commentators have focused
on the separations process, which
apportions costs between the intrastate
and interstate jurisdictions. These
commentators suggest that separations
allocation, in particular allocation of
common plant, reflects not only
economic considerations, but also
public policy considerations related to
universal service and the desirability of
low local rates. To the extent these
allocation decisions have resulted in
greater allocations to interstate services
than would be economically justified,

these distortions flow through Parts 69
and 61 into access charges.

23. Part 69 establishes two basic
categories of access services: special
access services and switched access
services. Special access services do not
use the local switch; they use dedicated
facilities that run directly between the
end user and the IXC’s point of presence
(POP). By contrast, switched access
services use the local exchange switch
to route originating and terminating
interstate toll calls. The special access
category includes a wide variety of
services and facilities, such as wideband
data, video, and program audio services.
The Commission does not prescribe
specific rate elements for special access
services in Part 69. Part 69 does,
however, establish specific switched
access elements and a mandatory
switched access rate structure for each
element tailored to the nature of each
service in order to promote competition
in the interexchange services market
and eliminate discrimination within or
among services. In general, we have
attempted to move toward rate
structures that create incentives for the
most efficient utilization of all
telecommunications facilities. These
elements generally correspond to the
components of switched access service,
as shown in Figure 1.

24. Interoffice transmission services,
known as transport services, carry
interstate switched access traffic
between an IXC’s POP and the end
office that serves the end user customer.
Incumbent LEC transmission facilities
that carry interstate traffic between an
IXC’s POP and the incumbent LEC end
office serving the POP (called the
serving wire center or SWC) are known
as entrance facilities. Part 69 requires
incumbent LECs to impose flat-rate
charges on IXCs to recover the costs of
entrance facilities. Incumbent LECs
currently offer two types of interstate
switched transport service between a
SWC and an end user’s end office.
Under the first service, direct-trunked
transport, calls are transported between
the SWC and the end office by means of
a direct trunk that does not pass through
an intervening switch. To recover the
costs of direct-trunked transport
facilities, Part 69 requires incumbent
LECs to impose a flat-rate charge on
IXCs. The second service, tandem-
switched transport, routes calls from the
SWC to the end office through a tandem
switch located between the SWC and
the end office. Traffic travels over a
dedicated circuit from the SWC to the
tandem switch, and then, over a shared
circuit that carries the calls of many
different IXCs, from the tandem switch
to the incumbent LEC end office. For
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tandem-switched transport, Part 69
prescribes a per-minute tandem-
switching charge and a per-minute
transmission charge assessed on IXCs.

25. Incumbent LEC end offices serving
end users switch interstate traffic
between the transport trunks carrying
traffic to and from the IXC POPs and the
end users’ local loops. Our Part 69 rules
require incumbent LECs to recover the
costs of the local switch through a per-
minute local switching charge assessed
on IXCs. Part 69 also requires
incumbent LECs to impose a per-minute
TIC on interstate switched access traffic.
We note that an incumbent LEC’s
provision of transport and local
switching for terminating interstate
traffic is functionally the same as its
provision of transport and termination
service under the 1996 Act.

26. Finally, incumbent LECs assess
end users a flat end user common line
charge (EUCL), also known as the

subscriber line charge (SLC), to recoup
part or all of the local loop costs
allocated to the interstate jurisdiction.
The SLC currently may not exceed the
lesser of the actual interstate loop cost,
or $6 per month for multi-line business
customers and $3.50 for residential and
single-line business customers. In
addition, IXCs are assessed a per-minute
CCL charge to recover the remaining
interstate allocation of loop costs that is
not recovered through SLCs. IXCs with
at least .05 percent of the total common
lines presubscribed to IXCs in all study
areas are also assessed Universal Service
Fund and Lifeline service charges based
on each IXC’s share of presubscribed
access lines. In addition, Part 69
identifies several other charges,
including those for signalling and
database queries.

27. The specific access charges
currently assessed on interexchange
carriers and end users under our rules

vary among incumbent LECs because
their embedded costs, on which access
charges (even for price cap incumbent
LECs) are based, vary from state to state.
Significant differences in factors that
affect a carrier’s cost of providing
service, such as the topography and
population density of its service area,
are reflected in different prices for
access service.

28. The total regulated revenues of
Class A incumbent LECs by service rate
elements are shown in Table 1, below.
As indicated there, more than 25
percent of the incumbent LECs’ total
regulated revenues are derived from
interstate access services. In addition, of
the $11.9 billion in interstate switched
access revenues that incumbent LECs
recover from IXCs, approximately 90
percent ($10.8 billion) is recovered
through per-minute charges (i.e., CCL,
TIC, and local switching).

TABLE 1.— CLASS A INCUMBENT LOCAL EXCHANGE CARRIERS’ 1995 TOTAL REGULATED REVENUES

[In billions]

Interstate Revenues:
Subscriber Line Charge ............................................................................................................................................ .................... $7.1
Per-Minute Switched Access Charges: .................... ....................

Carrier Common Line ........................................................................................................................................ .................... 3.7
Transport Interconnection Charge ..................................................................................................................... .................... 2.9
Local Switching (and other T–S) ....................................................................................................................... .................... 4.2

Total Per-Minute Switched Access Charges .............................................................................................. .................... 10.8
Transport (Facilities) ................................................................................................................................................. .................... 1.1
Special Access .......................................................................................................................................................... .................... 3.1
Information ................................................................................................................................................................ .................... 0.3
Miscellaneous ........................................................................................................................................................... .................... 1.0

Total Interstate Access Revenues ........................................................................................................................ .................... 23.4
Intrastate Revenues:

Basic Local Exchange Service ................................................................................................................................. .................... 32.0
Intrastate Access ...................................................................................................................................................... .................... 7.3
Other Intrastate Services .......................................................................................................................................... .................... 28.0

Total Intrastate Revenues ..................................................................................................................................... .................... 67.4

Total Regulated Revenues .................................................................................................................................... .................... 90.8

29. The Part 61 price cap rules give
incumbent LECs that are subject to price
cap regulation—generally the largest
incumbent LECs—a degree of flexibility
in establishing the actual levels of their
access rates. Incumbent LEC price cap
regulation is designed to promote
economic efficiency by easing
restrictions on overall profits while
setting price ceilings at reasonable
levels. The incumbent LEC price cap
plan is designed to simulate some of the
efficiency incentives found in
competitive markets and to act as a
transitional regulatory scheme until the
advent of actual competition makes
price cap regulation unnecessary. Price
cap regulation encourages incumbent

LECs to improve their efficiency by
harnessing profit-making incentives to
reduce costs, invest efficiently in new
plant and facilities, and develop and
deploy innovative service offerings.

30. The price cap rules split interstate
access services into three discrete
groups, called baskets. Two baskets are
further grouped into narrower service
categories and subcategories. Price cap
incumbent LECs have some ability to
raise and lower the charges for elements
or services that are included in the same
basket as long as the actual price index
(API) for the basket does not exceed the
price cap index (PCI) for that basket.
This pricing flexibility is limited by
banding rules that establish separate

upper and lower pricing bands for each
service category or subcategory within a
basket. The price cap for each basket
and the pricing bands for each service
category and subcategory are adjusted
annually based on defined formulas.
The price cap rules place services
subject to different competitive
pressures into different baskets, service
categories, and service subcategories.
These measures limit the incumbent
LECs’ ability to offset reductions in
service prices that are subject to
competition with increases in service
prices that are not subject to
competition.
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2. The 1996 Telecommunications Act
31. The 1996 Act seeks to open for all

carriers the local and long distance
telecommunications markets to
competition by removing economic,
regulatory, and operational
impediments that have protected
monopolies in the local exchange
market. The 1996 Act requires
incumbent LECs to open their networks
to competition, and permits the BOCs,
upon meeting certain conditions, to
enter the interLATA market within their
respective service areas. The 1996 Act
also requires the Commission to forbear
from applying any regulation or any
provision of the Communications Act to
telecommunications carriers or
telecommunications services, or classes
thereof, if the Commission determines
that certain specified conditions are
satisfied. The Commission must forbear
if the Commission determines: (1) That
enforcement of the regulation or
provision is not necessary to ensure that
the charges, practices, classifications, or
regulations by, for, or in connection
with that telecommunications carrier or
service are just and reasonable and are
not unjustly or unreasonably
discriminatory; (2) that enforcement is
not necessary for the protection of
consumers; and (3) that forbearance
consistent with the public interest. The
forbearance authority applies to all
provisions of the Communications Act,
except the provisions added by the 1996
Act relating to interconnection and BOC
entry into long-distance services.

a. Local Competition. 32. The local
competition provisions of the 1996 Act
added new sections 251, 252, and 253
to the Communications Act. Section 251
establishes general interconnection
obligations for all telecommunications
carriers, delineates further obligations
for LECs, and prescribes additional
requirements for incumbent LECs.
Sections 251(c)(2) and (c)(3) require that
incumbent LECs’ ‘‘rates, terms, and
conditions’’ for interconnection,
unbundled network elements be ‘‘just,
reasonable, and nondiscriminatory in
accordance with * * * the requirements
of sections 251 and 252.’’ Section 252
generally sets forth the procedures that
state commissions, incumbent LECs,
and new entrants must follow to
implement the requirements of section
251 and establish specific
interconnection arrangements. Finally,
Section 253 bars state and local
regulations that prohibit or have the
effect of prohibiting entities from
offering telecommunications services.

33. The terms and conditions under
which such facilities and services are
made available by incumbent LECs may

be the subject of negotiated agreements
between an incumbent LEC and a
requesting carrier. If an incumbent LEC
and requesting carrier are unable to
reach a negotiated agreement, either
party may ask a state to arbitrate the
disputed issues.

34. As required by the 1996 Act,
incumbent LECs must provide
interconnection and nondiscriminatory
access to network elements on an
unbundled basis. In implementing the
Act, we identified the following
minimum set of network elements that
incumbent LECs must provide to
requesting telecommunications carriers,
many of which are analogous to
interstate access rate elements: Network
interface devices; local loops; local and
tandem switches (including all software
features provided by such switches);
interoffice transmission facilities;
signalling and call-related database
facilities; operations support systems
and information; and operator and
directory assistance facilities. States
may require unbundling of additional
elements.

b. Universal Service. 35. Section 254,
added by the 1996 Act, for the first time
codifies the role of universal service in
federal telecommunications regulation.
Section 254 directs the Commission to
commence a proceeding to implement
sections 254 and 214(e) of the Act, and
to refer such proceeding to a Federal-
State Joint Board. The Joint Board was
given nine months to make
recommendations to the Commission,
including a definition of the services to
be supported by federal universal
service support mechanisms and a
timetable for the implementation of
such recommendations. We initiated the
Joint Board proceeding in March 1996,
and the Joint Board issued its
Recommended Decision in November
1996.

36. The 1996 Act established several
requirements for federal universal
service support mechanisms. The
Commission, after receiving the
recommendations of the Joint Board, is
to designate specific services for federal
universal service support. Such support
is to be available for the provision,
maintenance and upgrading of facilities
and services for which the support is
intended, and not for other purposes.
Such support is to be available to all
eligible telecommunications carriers.
Such support is to be explicit, and, as
the Conference Report makes clear, shall
not be implicit. Such support is also to
be funded on an equitable and non-
discriminatory basis by all
telecommunications carriers that
provide interstate telecommunications
services.

37. In its Recommended Decision, the
Federal-State Joint Board concluded that
several universal service mechanisms
currently implemented through the
jurisdictional separations and access
charge structures must be replaced or
modified in order to meet the Act’s
requirements that support mechanisms
be explicit, specific, predictable and
sufficient to preserve and advance
universal service. Accordingly, the Joint
Board recommended that changes be
made to the high cost assistance fund,
and that the Dial Equipment Minutes
(DEM) weighting program and Long
Term Support (LTS) be phased out,
eliminated, and replaced by a new
explicit universal service mechanism. If
the Commission adopts the Joint Board’s
recommendations, our access charge
rules must be adjusted to reflect these
changes, to prevent incumbent LECs
from recovering the same costs twice,
and to provide the same subsidies to
non-incumbent LECs as are provided to
incumbent LECs for serving high-cost or
low-income subscribers.

38. At the same time, we must also
examine other features of our access
charge system to determine whether
they contain implicit universal service
support, in contravention of the Act’s
requirement that all universal service
support be explicit and its requirements
as to funding of federal universal service
support. In our Notice of Proposed
Rulemaking and Order Establishing
Joint Board, 61 FR 10499 (March 19,
1996) (Universal Service NPRM), we
asked whether the CCL charge is an
implicit universal service support
mechanism. While the Joint Board did
not reach this question, it suggested that
it would be desirable for the CCL charge
to be restructured to be collected on a
flat-rate rather than a per-minute basis
because per-minute collection is
economically inefficient.

39. We continue to recognize that,
because of the role that access charges
have played in funding and maintaining
universal service, it is important to
implement changes in the access charge
system together with complementary
changes in the universal service system.
In Sections III.B., below, we discuss
whether the CCL charge must be
restructured to comply with the Act’s
universal service requirements.

3. Need for Access Reform
40. There is a consensus among

virtually all participants in the
telecommunications industry on the
need to reform our interstate access
charge rules. IXCs and incumbent LECs,
for example, agree that current per-
minute interstate access charges exceed
economically efficient levels and that,
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consequently, per-minute interstate
access charges must be reduced. They
differ, however, as to the reasons why
current charges exceed forward-looking
economic cost, the aggregate amount by
which current charges exceed economic
cost, and the effects of particular factors
(e.g., alleged excessively-long prescribed
depreciation schedules, separations
distortions, strategic investments, and
operational inefficiency). They also
disagree on what portion, if any, of the
difference between forward-looking
economic cost and the portion of
embedded costs allocated to the
interstate jurisdiction incumbent LECs
should be permitted to recover.

41. Current access charges distort
competition in the markets for local
exchange access. Our access charge
rules create incentives for IXCs to
bypass the LEC switched access network
for reasons that have nothing to do with
the economics of operating an access
network. This uneconomic bypass may
occur for a variety of reasons; rates may
be too high, or our access charge rules
may require rates for a LEC access
service to be too high in relation to the
rates for an alternative LEC service or
for a comparable service offered by an
alternative supplier. Inefficient entry
may occur if the price for a package of
jointly-provided services is above
economic cost, even if the LEC would
actually be the most efficient provider of
the service. Conversely, if a package of
jointly-provided services, including
access, is priced too low because of
regulatory requirements, efficient entry
by an otherwise efficient provider may
be precluded. In either case, the total
cost of telecommunications service will
not be as low as it could be if all
services were priced at economic levels,
thereby providing accurate price signals
to all market participants. High access
charges may also keep long-distance
rates higher than they would otherwise
be, which restricts demand for service
and harms long-distance consumers. We
describe more fully some of the causes
of uneconomic bypass below.

42. Inefficient, mandatory rate
structures are one reason that per-
minute interstate access charges exceed
the economic cost of providing service
to certain customers. One example is the
recovery through a per-minute CCL
charge of part of the allocated interstate
costs for incumbent LECs to provide
local loops to end users. Recovering on
a per-minute basis the cost of the local
loop, which is a fixed cost that does not
vary with usage, results in high-volume
toll users paying charges to their IXCs
that exceed the cost of serving those
customers, while some low-volume toll
users may pay rates that are below cost.

Mandatory per-minute charges for local
switching, which probably has
significant fixed costs, also results in
IXCs paying access charges for high-
volume toll users that exceed the cost of
serving those customers. Finally, the
requirement that most rates be averaged
on a ‘‘study area’’ basis (i.e. generally,
state-wide) precludes incumbent LECs
from setting rates to reflect cost
differences in high-density and low-
density areas, leaving incumbents
vulnerable to niche entry in high-
density areas, and precluding entry by
firms that might otherwise seek to serve
low-density areas.

43. Assignment of costs to the wrong
elements may also contribute to high
per-minute interstate access rates. As
discussed in Section III.E. below, the
TIC currently recovers some costs that
may be appropriately included in the
rates for services in the trunking basket.
This also results in higher-volume
switched access toll users paying rates
that exceed cost.

44. Incumbent LECs, and to a lesser
degree others such as AT&T, argue that
another reason current interstate access
charges exceed forward-looking
economic cost is the over-allocation of
costs to the interstate jurisdiction in the
separations process, which allocates
costs between the interstate and
intrastate jurisdictions. According to
these parties, the revenues now
recovered through interstate switched
access rate elements in the traffic-
sensitive basket exceed the cost of
providing interstate switched access
services, while intrastate rates do not
recover enough to cover the economic
cost of providing intrastate exchange
and exchange access services.

45. A major focus of the IXCs, on the
other hand, is the contention that
current interstate access charges exceed
economic cost levels because the
incumbent LECs are inefficient. As a
result, they argue, the incumbent LECs’
unseparated rate base is higher than it
should be, and all prices in both the
interstate and intrastate jurisdictions
exceed economic cost-based levels that
an efficient provider would charge.

46. Several parties, including AT&T
and MCI, argue that, to the extent access
services are not available to IXCs at their
forward-looking economic cost,
incumbent LECs and their long-distance
affiliates will have an unfair competitive
advantage in the market for long-
distance services. According to these
IXCs, this is because the incumbent
LEC’s affiliate’s effective cost of
obtaining ‘‘in region’’ access service is
the incremental cost that its affiliated
LEC incurs in providing access. If an
incumbent LEC that also provides long-

distance service can charge unaffiliated
IXCs access prices that are significantly
higher than forward-looking economic
cost, the IXCs argue that the incumbent
LEC may be able to create a ‘‘price
squeeze’’ by raising rivals’ costs. Under
these circumstances, the incumbent LEC
affiliate could lower its retail price to
reflect its cost advantage, and competing
unaffiliated IXCs would be forced either
to match the price reduction and absorb
profit margin reductions or maintain
their prices at existing levels and accept
reductions in their market shares.

47. Additionally, to the extent that
unbundled network elements become
available from incumbent LECs at
economically efficient prices, IXCs will
have the ability to avoid paying access
charges by purchasing such elements to
provide both local exchange and
exchange access service to end-user
customers. IXCs may also take access
service from a competitive LEC that
either provides its own facilities or takes
unbundled elements from the
incumbent LEC. The availability of
unbundled network elements at their
forward-looking economic cost would
appear to reduce the danger of a price
squeeze insofar as IXCs can use those
elements to provide their own access to
customers for whom they are the local
service provider. There may, however,
be limits on the extent to which access
charges can be replaced by unbundled
elements in either the short or long-
term, because an IXC may have to take
access service for those end-user
customers for which it does not provide
local service.

48. Apart from any revisions to our
rules that we may adopt in this
proceeding, the availability of this
alternative to interstate access service
may force incumbent LECs to move
their access charges to more
economically efficient levels, and may
necessitate relief from mandatory access
charge rate structures that are not
economically efficient. We seek in this
proceeding to explore ways in which we
can harness competitive forces to
further our efforts to make our system of
interstate access charges more
economically rational and compatible
with competitive local markets. We also
seek to adopt rules and policies that will
facilitate a smooth transition from the
current system to one that can be
sustained in competitive local markets.

II. Access Reform for Incumbent Local
Exchange Carriers

A. Application of Reforms to Price Cap
Carriers and Non-Price Cap Carriers

49. Because our access charge rules
apply only to dominant LECs, the focus
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of this proceeding is reform of our
access charge regime that currently
applies to incumbent LECs. Although
many of the reforms we propose in this
NPRM may be desirable changes to our
regulation of non-price cap incumbent
LECs, we are limiting the scope of this
proceeding to incumbent LECs subject
to price cap regulation, with limited
exceptions discussed below.

50. We note that price cap regulation
governs almost 91 percent of the
interstate access charge revenues and
more than 92 percent of the total
incumbent LEC access lines. Currently,
all ten of the incumbent LECs with more
than two million access lines and 13 of
the 17 non-NECA incumbent LECs with
more than 50,000 access lines are
subject to price cap regulation. The
remaining incumbent LECs are
telephone companies subject to various
forms of rate-of-return regulation.
Therefore, even though this proceeding
applies only to price cap incumbent
LECs, it would nonetheless affect the
vast majority of all access lines and
interstate access revenues.

51. The need for access reform is most
immediate for those incumbent LECs
that may soon be subject to competition
from the availability of unbundled
network elements. These are primarily
the price cap incumbent LECs. Many, if
not all, non-price-cap incumbent LECs
may be exempt from, or eligible for a
modification or suspension of, the
interconnection and unbundling
requirements of the 1996 Act. By
contrast, all incumbent LECs that are
ineligible for section 251(f) exemptions,
suspensions, or modifications are
incumbent price cap LECs. Because the
latter incumbent LECs must fulfill the
section 251(b) and (c) duties to provide
interconnection and unbundled
elements to new entrants, these
incumbent LECs are likely to face
significant competition in the interstate
exchange access market from new
entrants using unbundled network
elements before the small and mid-sized
rate-of-return incumbent LECs face such
competition. Although several
incumbent price cap LECs may be
eligible to request suspension or
modification under section 251(f)(2)
(e.g., Citizens, Frontier, Aliant, and
SNET), we note that these LECs may not
receive state approval of any such
petition for suspension or modification.
Thus, we conclude that we should focus
our efforts here on the immediate task
of reforming the access charge regime
for price cap incumbent LECs. We plan
to initiate a separate proceeding in 1997
to undertake comprehensive review of
our regulation of rate-of-return
incumbent LECs. That inquiry will take

up the issue of whether substantial
changes in our Part 69 cost allocation
rules for the development of access
charges for rate-of-return carriers are
needed.

52. We propose, however, limited
exceptions to our decision to confine
this proceeding to price cap incumbent
LECs. Specifically, we propose to apply
to all incumbent LECs the rules
discussed in Section VII.A, which
addresses allocation of universal service
support to the interstate revenue
requirement, and Sections III.D and E,
which propose reforms to the transport
rate structure, including the TIC.
Because rate-of-return incumbent LECs
will collect revenues from the new
universal service support mechanism,
we need to determine in this proceeding
how these payments should alter the
access charges currently assessed by
such incumbent LECs. Moreover, any
changes we adopt to the TIC pursuant
to the court’s remand in Competitive
Telecommunications Association v.
FCC, 87 F.3d 522 (D.C. Cir. 1996)
(CompTel v. FCC) should also apply to
rate-of-return incumbent LECs because
their transport rules were subject to the
rates that were remanded by the court
in that decision. In Section III.B, we
seek comment on whether we should
also apply our proposed changes to the
common line rate structure to rate-of-
return incumbent LECs. In Section
VIII.C., we seek comment on updating
the Part 69 access rules in light of
various developments. We seek
comment on these tentative conclusions
regarding the scope of this proceeding.
We further invite parties to comment on
the effect of these proposals and
tentative conclusions on small business
entities, including small incumbent
LECs and new entrants.

B. Applicability of Part 69 to Unbundled
Elements

53. Pursuant to our jurisdiction over
interstate access charges under section
201 of the Act, we tentatively conclude
that unbundled network elements
should be excluded from the Part 69
access charge regime, regardless of
whether the carrier that purchases
unbundled network elements uses those
elements to provide local exchange
services or exchange access services.
Thus, when using unbundled network
elements to originate and terminate
interstate calls, requesting carriers
should not be required to pay the Part
69 access charges corresponding to
those elements. The 1996 Act permits
telecommunications carriers that
purchase access to unbundled network
elements from incumbent LECs to use
those elements to provide all

telecommunications services to
customers, including access in order to
originate and terminate interstate calls.
The 1996 Act in turn requires requesting
carriers to pay cost-based rates to
compensate incumbent LECs for all
such use of the unbundled network
elements. Thus, the requesting carrier
has already paid for the ability to
originate and terminate interstate calls.
Nothing in the text of the 1996 Act
compels telecommunications carriers
that use unbundled elements to pay
interstate access charges, nor limits
these carriers’ ability to use unbundled
elements to originate and terminate
interstate calls. Nothing in sections 201–
205 of the Act requires a contrary result.
We seek comment on this tentative
conclusion. We also note that the Part
69 interstate access charge rules do not
apply to the transport and termination
of local traffic provided pursuant to
section 251(b)(5).

III. Rate Structure Modifications

A. Overview
54. We tentatively conclude that

several provisions in Part 69 of our rules
compel incumbent LECs to impose
charges for access services in a manner
that does not accurately reflect the way
those LECs incur the costs of providing
those services. For example, generally
the costs associated with the local loop
are non-traffic-sensitive (NTS), but our
rules require incumbent LECs to recover
a portion of those costs through per-
minute CCL charges. Similarly, at least
some portion of the costs of local
switching is NTS, but our rules require
incumbent LECs to recover all local
switching costs through per-minute
charges. In these and other cases, our
rate structure rules do not send accurate
pricing signals to customers, and
consequently, encourage inefficient use
of telecommunications services. These
inaccurate pricing signals encourage
uneconomic bypass of incumbent LEC
facilities and could very well skew or
limit the development of competition in
the markets for telecommunications
services. Furthermore, these rates may
not be sustainable in the long run if
unbundled network elements are made
available at cost-based prices and used
to provide exchange access services.

55. We propose to revise our rate
structure requirements for switched
access service by eliminating some rate
structure requirements, prescribing
some new requirements, or a
combination of both. We tentatively
conclude that, regardless of which of the
approaches to access reform discussed
in Section IV we choose, establishing
more economically rational rate
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structure rules is a necessary first step
in the new procompetitive era. We seek
through these changes to establish rate
structures for interstate access services
that send more accurate pricing signals
to both consumers and competitors.
Below, we invite comment on proposals
for rate structure rule changes to be
applicable to all price cap incumbent
LECs. Specifically, we invite comment
on rate structure rule changes for
common line, local switching, and
transport. We then seek comment on a
number of proposals for phasing out the
transport interconnection charge, and
on establishing rate structure rules for
SS7 signalling services. With the
exception of the transport rule revisions
considered in Section III.D, and the
revisions to the TIC considered in
Section III.E, we propose applying the
rate structure rule changes discussed in
Section III only to incumbent price cap
LECs. As noted in Section II, rate
structure revisions for non-price cap
incumbent LECs will be addressed in a
separate proceeding.

B. Common Line

1. Background
56. Common line costs are the costs

associated with the line connecting the
end user’s premises with the local
switch that have been assigned to the
interstate jurisdiction through the
jurisdictional separations process. These
costs are not traffic-sensitive. A portion
of the incumbent LEC’s common line
costs are recovered through EUCL
charges, also called SLCs. These charges
currently are limited to the actual cost
of the interstate portion of the local loop
or $3.50 per month for residential and
single line business users, and $6.00 per
month for multi-line business users. The
remaining common line costs, if any, are
recovered through carrier common line
charges, which are per-minute rates
imposed on access customers.

57. The current common line rate
structure, in which only a portion of
common line costs are recovered
through flat monthly rates, does not
reflect the manner in which loop costs
are incurred. As a result, the common
line rate structure forces incumbent
LECs to recover costs in an
economically inefficient manner, and so
may cause inefficient use of the network
and uneconomic bypass, as discussed in
Section III.A, above. Furthermore, in the
original MTS and WATS Market
Structure, Third Report and Order, CC
Docket No. 78–72, Phase 1, 48 FR 10319
(March 11, 1983) (Access Charge Order),
the Commission found that recovering
NTS costs through flat monthly charges
imposed on end users by incumbent

LECs would promote optimal utilization
of telecommunications facilities. The
Commission decided at that time,
however, to place a limit on the SLC,
and, consequently, required incumbent
LECs to recover the remainder of their
common line costs through per-minute
CCL rates. The current CCL charge has
been uniformly criticized by both
incumbent LECs and IXCs because it
discourages efficient use of the network
and encourages uneconomic bypass. We
invite comment below on alternative
common line rate structures.

2. Alternative Methods of Recovery of
CCL Portion of Subscriber Loop Costs

58. The Joint Board in its
Recommended Decision recognized that
the current, traffic-sensitive CCL charge
structure is economically inefficient
because the charge requires incumbent
LECs to recover a non-usage-sensitive
cost in part through a usage-sensitive
charge. The Joint Board suggested that
the Commission change the existing rate
structure so that incumbent LECs are no
longer required to recover any of the
NTS cost of the local loop from IXCs on
a per-minute basis. The Joint Board
noted that it would be preferable for
costs related to the loop to be recovered
in a manner that is consistent with the
manner in which the costs are incurred.
Because the cost of a loop generally
does not vary with the minutes of use
transmitted over the loop, the Joint
Board concluded that the current CCL
charge that mandates recovery of a
portion of loop costs through per-
minute charges is an inefficient cost-
recovery mechanism.

59. We seek comment on possible
revisions to the current CCL charge
structure so that incumbent price cap
LECs are no longer required to recover
any of the NTS costs of the loop from
IXCs on a traffic-sensitive basis. One
possible alternative, mentioned by the
Joint Board, involves permitting
incumbent LECs to recover the costs not
recovered from SLCs through a flat, per-
line charge paid by IXCs. An
administratively simple mechanism for
recovery of such a flat-rate charge would
be to assess it against each customer’s
presubscribed interexchange carrier
(PIC). If carriers seek to pass on that
charge to end users, however, such an
approach might encourage end users not
to select a PIC. To resolve this problem,
the Joint Board suggested that the
Commission allow incumbent LECs to
collect the flat-rate charge that would
otherwise be assessed against the PIC
directly from any customer who elects
not to choose a PIC. We seek comment
on this approach and invite parties to
discuss the potential problem created

when end-user customers have selected
PICs but use other IXCs for Internet, fax,
interexchange or other interstate
services by ‘‘dialing-around’’ the PIC.

60. The Competition Policy Institute
(CPI) has suggested several other
alternatives to the per-minute recovery
of interstate NTS loop costs. For
example, interstate NTS loop costs may
be recovered through ‘‘bulk billing,’’ in
which carriers are assessed a charge
based upon their percentage share of
interstate minutes of use or revenues.
An additional possible approach to
recovering interstate NTS loop costs is
a ‘‘capacity charge’’ assessed on carriers
based upon the number and type of
trunks that they purchase from the
incumbent LECs. Alternatively, LECs
could assess a ‘‘trunk port charge’’ to
each carrier based upon the number of
trunk-side ports, or connections it has to
the local switch. Another possibility is
a ‘‘trunk port and line port’’ charge,
which would be based upon the number
of trunk-side ports and the number of
line-side ports. We seek comment on
these approaches to recovery of
interstate NTS local loop costs and ask
parties to propose other efficient
recovery mechanisms. We invite parties
to comment on whether any changes
that we adopt to the recovery of
interstate NTS local loop costs for price
cap LECs should be extended to rate-of-
return LECs, and the relationship of
interstate NTS loop cost recovery under
access charges to the Joint Board
Recommended Decision. Interested
parties should address how such an
extension to rate-of-return LECs would
affect small business entities, especially
small incumbent LECs.

61. Parties should also address
whether, in the event that we eliminate
the SLC cap for lines used by multi-line
business customers and residential lines
beyond the primary residential line as
discussed below, we need to adopt an
alternative mechanism for recovering
common line costs currently recovered
through the CCL charge imposed on
such lines. We also seek comment, in
conjunction with our market-based
approach to access reform, on the
circumstances under which we should
grant LECs rate structure flexibility in
their recovery of interstate common line
costs from IXCs. Interested parties
should also address the extent to which
any proposed alternative recovery
mechanism for recovering common line
costs currently recovered through the
CCL charge will affect small business
entities, including small incumbent
price cap LECs and new entrants.

62. Finally, we seek comment on
whether there are any limitations on our
authority to assess flat-rated CCL
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charges on IXCs. In particular, we note
that section 254(g) also requires IXCs to
charge their subscribers in rural and
high cost areas within a state the same
rates they charge to their subscribers in
urban areas in that state. Section 254(g)
also requires IXCs to charge their
subscribers in each state rates no higher
than the rates charged to subscribers in
any other state. Would this requirement
preclude an IXC from charging its
customers the flat monthly rate assessed
for that line if the amount of that charge
varied among states, or between urban
and rural areas within a state? If so, do
conditions exist sufficient to require the
Commission to forbear from the
application of section 254(g) to IXC
recovery of flat-rate CCL charges?
Parties should also address the effect of
section 254(g) if CCL charges vary
among the states, but end-user rates may
not vary.

3. Alternative Methods of Recovery of
SLC Portion of Subscriber Loop Costs

63. In its Recommended Decision, the
Joint Board determined that eligible
carriers should receive support for
designated services carried on the initial
connection to a customer’s primary
residence and single-line business
customers. The Joint Board, however,
recommended that universal service
support should not be provided for
multi-line business or residential
connections beyond the primary
residential connection. The Joint Board
further concluded that the current $3.50
SLC cap for primary residential and
single-line business lines should not be
increased, but did not state that the SLC
cap should be maintained for multi-line
business or residential connections
beyond the primary residential
connection. Loop costs not recovered
from the current multi-line business
SLCs, and SLCs for residential lines in
addition to the primary connection, are
recovered through usage-sensitive CCL
charges, which in turn are recovered
from toll users. Since end user
customers of multi-line business and
multiple-line residential services do not
necessarily make large numbers of toll
calls, the toll payments of these end
users may not cover the portion of loop
costs not recovered through the SLC.
Moreover, toll rates are higher than they
otherwise would be, which discourages
demand for such services.

64. For these reasons, we propose to
increase the cap on the SLC for the
second and additional lines for
residential customers and for all lines
for multi-line business customers to the
per-line loop costs assigned to the
interstate jurisdiction. This would allow
incumbent LECs to recover interstate

common line costs for multi-line
business customers and for residential
connections beyond the primary
residential connection in a manner
consistent with the way costs are
incurred. Alternatively, we could
eliminate the cap for multi-line business
customers and for residential
connections beyond the primary
connection, especially where the
incumbent LEC has entered into
interconnection agreements and taken
other steps to lower barriers to actual or
potential local exchange competition.
Under that approach, we would not
prohibit an incumbent LEC from
charging a SLC for second and
additional lines for residential
customers and for all lines for multi-line
business customers that exceeds the per-
line loop costs assigned to the interstate
jurisdiction. We emphasize that this
proposal would not affect the current
cap of $3.50 on the SLC that is charged
to a residential customer’s primary line
and to a single-line business customer.
We invite parties to comment on this
proposal. We also invite parties to
comment on whether any changes that
we adopt to the cap on SLCs for price
cap LECs should be extended to rate-of-
return LECs, and the relationship of any
such changes to the Joint Board
Recommended Decision. Interested
parties should address how applying
such a cap on SLCs to rate-of-return
LECs would affect small business
entities, especially small incumbent
LECs.

65. In the event we decide to increase
or eliminate the cap on SLCs for multi-
line business lines and residential lines
in addition to the primary line, we also
solicit comment on whether we should
establish a transition mechanism for this
increase, whether such a transition
could be implemented consistent with
section 254, and if so, how long this
transition period should be. We propose
establishing no transition period if the
increase in the SLC is less than one
dollar, and establishing a three-year
transition period if the increase is one
dollar or more, but we invite comments
on other alternatives in addition to
these.

66. Finally, we seek comment on
whether we should permit or require
incumbent LECs to deaverage SLCs as
part of the baseline rate structure that
would be imposed on all incumbent
price cap LECs. In particular, we note
that section 254(e) requires us to adopt
only explicit support subsidies for
universal service support. We seek
comment on whether geographic
averaging of SLCs is an implicit subsidy
that is inconsistent with the
requirements of section 254(e), and thus

on whether we are required to deaverage
SLCs.

4. Assessment of SLCs on Derived
Channels

67. Integrated services digital network
(ISDN) services permit digital
transmission over ordinary local loops
through the use of advanced hardware
and software. ISDN offers data
transmission at higher speeds and with
greater reliability than standard analog
service. Most incumbent LECs currently
offer two types of ISDN service, Basic
Rate Interface (BRI) service and Primary
Rate Interface (PRI) service. BRI service
allows a subscriber to obtain two voice-
grade-equivalent channels and a
signalling/data channel over an ordinary
local loop, which generally is provided
over a single twisted pair of copper
wires. PRI service allows subscribers to
obtain 23 voice-grade-equivalent
channels and one data signalling
channel over two pairs of twisted
copper wires. BRI service generally is
used by individuals and small
businesses, and PRI service generally is
used by larger businesses. LEC services
other than ISDN use derived channel
technology to provide multiple channels
over a single facility. The LECs also use
derived channel technologies within
their networks, for example, to provide
customers with individual local loops.
In such situations, the end user
generally is not aware that the LEC is
using this technology.

68. In the End User Common Line
Charges, CC Docket No. 95–72, Notice of
Proposed Rulemaking, 60 FR 31274
(June 14, 1995) (ISDN SLC NPRM), we
noted that the application of SLCs under
our existing rules to ISDN services may
discourage demand for these services,
and we sought comment on whether
more than one subscriber line charge
should be applied to ISDN services, and
if so, how many charges.

69. As shown in Table 2 below, the
cost data submitted in response to the
ISDN SLC NPRM indicates that the ratio
of NTS costs of BRI ISDN to standard
analog service is approximately 1.24 to
1. The ratio of NTS costs of PRI ISDN
to standard analog service, excluding
NYNEX’s data, is roughly 10.5 to 1. As
shown in Table 3, NYNEX’s data appear
to be outliers and are therefore excluded
from the calculation of the average ratio
for PRI ISDN to standard analog service
because the ratios of its outside plant
and NTS costs for PRI ISDN to standard
analog service are almost twice those of
other incumbent LECs. Interested
parties filed their comments in the ISDN
SLC proceeding prior to the enactment
of the 1996 Act. We ask for comment on
the effect of the 1996 Act on
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determining how many SLCs should be
applied to ISDN services. Finally, we

solicit comment on whether mandatory
rate structures or rate caps should be

prescribed for ISDN service or other
derived channel services.

TABLE 2.—RATIO OF COSTS OF STANDARD ANALOG SERVICE TO BRI ISDN SERVICE

Outside
plant (loop
only) costs

All NTS
costs

Ameritech ......................................................................................................................................................................... 1:1.07 1:1.45
Bell Atlantic ...................................................................................................................................................................... 1:1.01 1:1.36
NYNEX ............................................................................................................................................................................. 1:0.85 1:1.23
Pacific Bell ........................................................................................................................................................................ 1:1.05 1:1.13
US West ........................................................................................................................................................................... 1:0.80 1:1.07
Average ratio of costs ...................................................................................................................................................... *1:0.96 *1:1.24

*Averages may differ due to rounding.

TABLE 3.—RATIO OF COSTS OF STANDARD ANALOG SERVICE TO PRI ISDN SERVICE

Outside
plant (loop
only) costs

Outside
plant (loop
only) costs
(excluding
NYNEX)

All NTS
costs

All NTS
costs (ex-

cluding
NYNEX

data)

Ameritech .......................................................................................................................... 1:5.68 1:5.68 1:8.9 1:8.9
Bell Atlantic ....................................................................................................................... 1:4.13 1:4.13 1:15.80 1:15.80
NYNEX ............................................................................................................................. 1:10.94 excluded 1:27.74 excluded
Pacific Bell ........................................................................................................................ 1:4.67 1:4.67 1:8.70 1:8.70
US West ........................................................................................................................... 1:5.33 1:5.33 1:10.60 1:10.60
Average ratio of costs ...................................................................................................... *1:6.5 *1:4.95 *1:15.13 *1:10.5

*Averages may differ due to rounding.

C. Local Switching

70. The local switch connects a call
coming in on one line or trunk to
another line or trunk connected to the
switch. A local switch consists of line
and trunk cards, and an analog or digital
switching system. Line cards provide
interfaces between subscriber lines and
the switch. Trunk cards or ‘‘ports’’
provide interfaces between the switch
and interoffice trunks. Because line
cards, as well as trunk cards, are
deployed within the central office, they
are accounted for in the switching
accounts of the USOA. These costs are
therefore included in the switching
category for separations and cost
allocation purposes. The central
processing portion of the switch
performs the routing function based on
the telephone numbers dialed by the
end user placing the call.

1. Non-Traffic-Sensitive Charges

71. Currently, Section 69.106 of our
rules requires incumbent LECs to charge
per-minute rates for local switching. A
significant portion of local switching
costs, however, likely do not vary with
usage. For example, the costs associated
with line cards or line-side ports appear
to vary with the number of loops
connected to the switch, not with the
level of traffic over the loops. We
tentatively conclude that it is more
reasonable and economically efficient to

recover dedicated line card costs
through flat charges. We solicit
comment on establishing a flat rate
element for NTS local switching costs.
We also invite commenters to
recommend methods of identifying line
card costs and other NTS local
switching costs.

72. The central processing portion of
the switch, and many trunk-side ports,
are shared local switching facilities
because they are used to carry the traffic
of several access customers, and so
should be priced on a usage-sensitive
basis. By contrast, because trunks for
dedicated transport service are
dedicated to individual IXCs, ports for
dedicated transport service also appear
dedicated to individual customers, and,
consequently, the charges for such
facilities should be flat-rated. While flat
rates appear reasonable for recovering
costs associated with dedicated ports
and line cards, it is not clear what rate
structure would best reflect the manner
in which incumbent LECs incur costs
associated with shared local switching
facilities. If all shared local switching
costs are driven by the number of lines
and trunks served by the switch, flat
rates would appear appropriate. On the
other hand, usage-sensitive charges
might better reflect the way incumbent
LECs incur costs for shared local
switching facilities. Finally, a
combination of flat-rate and usage-
sensitive charges may best reflect cost

causation principles. AT&T and MCI
have argued that a substantial portion of
local switching costs are non-usage-
sensitive, and the local switching rate
structure, therefore, should include both
usage-sensitive and non-usage-sensitive
rate elements. Ameritech has stated that,
for a majority of the switches in its
network, more than 40 percent of
switching costs are NTS. We seek
comment generally on this analysis, and
on how we should establish an
appropriate, efficient rate structure for
switching. We note that states may be
considering this same issue in the
context of establishing rates for
unbundled local switching, and we seek
comment on, and analysis of how, states
are addressing these issues under
Section 252.a

2. Traffic-Sensitive Charges
73. In the following paragraphs, we

seek comment on a number of specific
proposals for rate structures governing
rates designed to recover usage-sensitive
local switching costs. Interested parties
should discuss which of these rate
structure proposals most accurately
reflect traffic-sensitive local switching
costs, and whether we should permit or
require incumbent LECs to assess these
traffic-sensitive charges. Parties
advocating a particular rate structure
should address all the issues raised by
that approach. We also invite parties to
propose other rate structures.
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a. Call-Setup Charges. 74. Call setup
is the process of establishing a
transmission path over which a phone
call will be routed. We could permit or
require incumbent LECs to develop call-
setup charges if we find that usage-
sensitive charges might better reflect the
way they incur certain costs for shared
local switching facilities. The per-
minute rate structure prescribed by Part
69 for local switching does not
separately address costs that incumbent
LECs may incur for call setup and
takedown. Call-setup costs would be
incurred for each call regardless of its
duration or whether it is completed.
Because no separate charge exists for
call setup, incumbent LECs must
recover these costs through the per-
minute local switching charges, or
possibly through other rate elements. It
is possible that some SS7 call-setup
costs are currently recovered through
the TIC. Thus, longer-duration calls
recover a greater portion of call-setup
costs than shorter calls even if they do
not impose greater call-setup costs. A
per-call rate element for call setup
would more rationally reflect these
costs.

75. In the past, the Commission has
rejected incumbent LEC petitions for
waiver of Part 69 for purposes of
imposing a call-setup charge, on the
grounds that such proposals should be
considered in a broader rulemaking.
Accordingly, we now seek comment on
whether we should permit or require
incumbent LECs to include a call-setup
charge in their local switching rate
structures. We also request comment on
the extent to which the current local
switching rate element recovers costs
that vary with the number of calls,
rather than their duration. Should a call-
setup charge apply to all call attempts,
or only to completed calls? We seek
comment on whether incumbent LECs
incur different call-setup costs
depending on whether a call is
delivered via direct-trunked or tandem-
switched transport service, and on the
different costs incurred when
multifrequency (MF) and SS7 signalling
are used for call setup. Finally, we
invite comment on whether any of these
cost differences should be reflected by
establishing different charges for
different kinds of call setup. To the
extent that parties support a separate
charge for SS7 call setup, those parties
should explain how such a charge
would be consistent with the rate
structure for other SS7 services we
discuss below.

b. Peak and Off-Peak Pricing. 76. We
could direct or allow incumbent LECs to
develop peak and off-peak pricing for
shared local switching facilities. When

incumbent LECs select the types of
switches that they will deploy in their
networks, they base their decisions on
the anticipated peak demand. Thus,
incumbent LECs arguably should be
permitted to establish separate rate
elements for local switching provided
during peak periods and off-peak
periods. The peak prices would be per-
minute rates, and designed to recover
the costs of additional capacity that an
incumbent LEC must install to meet the
peak demand. Because off-peak traffic
requires no additional capacity, the
costs of this traffic are lower, and
accordingly, the access charges for that
traffic should be lower as well.

77. We previously sought comment on
peak and off-peak pricing in the
Interconnection Between Local
Exchange Carriers and Commercial
Mobile Radio Service Providers, CC
Docket No. 95–185, Notice of Proposed
Rulemaking, 61 FR 3644 (February 10,
1996) (LEC/CMRS NPRM), and
addressed those comments in the
Implementation of the Local
Competition Provisions of the
Telecommunications Act of 1996, CC
Docket No. 96–98, First Report and
Order, 61 FR 45476 (Aug. 29, 1996)
(Local Competition Order). We
recognized in the Local Competition
Order that there might be practical
problems with a rate structure that had
different peak and off-peak pricing.
Therefore, we did not mandate a peak-
sensitive rate structure for unbundled
network elements, although we also did
not preclude use of peak/off-peak
pricing. Parties supporting requiring
rather than merely permitting peak and
off-peak pricing for local switching
should explain why this rate structure is
more suitable for access rates than it is
for unbundled network elements.

c. Current Rate Structure. 78. As
another alternative, we could retain the
existing per-minute local switching rate
structure. Because a significant portion
of local switching costs may not vary
with minutes of use, however, the
existing rate structure may be less
desirable than the other options
discussed above. We invite parties
supporting the current rate structure to
explain why they believe that it
adequately reflects the manner in which
traffic-sensitive local switching costs are
incurred.

D. Transport

1. Background
79. Transport service is the

component of interstate switched access
service corresponding to the
transmission and switching of traffic
between incumbent LEC end offices and

IXC POPs. Part 69 of our rules requires
incumbent LECs to develop charges for
transport service that may not reflect in
some cases the manner in which they
incur the costs of providing these
services. Thus, as we discussed with
respect to local switching charges above,
it may be necessary to revise our Part 69
rate structure requirements for transport
services.

80. Since December 1993, transport
has been provided pursuant to interim
rules that replaced the ‘‘equal charge per
unit of traffic’’ requirement of the MFJ.
We required incumbent LECs to
establish flat rates for: (1) ‘‘Entrance
facilities,’’ transport service from the
IXC POP to the SWC, and (2) ‘‘direct-
trunked transport,’’ transport service
from a SWC to an end office on
dedicated facilities without switching at
a tandem switch. In addition,
incumbent LECs were directed to
establish usage-based charges for
‘‘tandem-switched transport,’’ a
transport service from the SWC to the
end office that provides switching at a
tandem switch. The tandem-switched
transport service charge includes an
interoffice transmission charge, and a
charge for the tandem switch.

81. The initial rate levels for direct-
trunked transport were generally
presumed reasonable if they were based
on rates for comparable special access
services. The per-minute tandem-
switched transport transmission charge
was based on assumptions about
average monthly DS1 and DS3 usage.
The charge for the tandem switch was
initially set to recover 20 percent of the
Part 69 tandem revenue requirement.
Finally, to make the restructure revenue
neutral initially, we required incumbent
LECs to establish a non-cost-based
transport interconnection charge (TIC),
to recover the revenue difference
between what the LECs would have
realized under the equal charge rate
structure and what they would realize
from the interim facility-based transport
rates, including the remaining 80
percent of the tandem revenue
requirement.

82. Subsequently, in the Transport
Rate Structure and Pricing, CC Docket
No. 91–213, First Memorandum
Opinion and Order on Reconsideration,
58 FR 41184 (August 3, 1993) (First
Transport Reconsideration Order), the
Commission required incumbent LECs
to offer two pricing options for tandem-
switched transport service. First, an IXC
may purchase tandem-switched
transport at usage-sensitive rates with
any mileage component computed on
the basis of the distance between the
SWC and the end office, regardless of
the actual physical routing. Second, an
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IXC may purchase direct-trunked
transport between the SWC and the
tandem office and usage-rated tandem-
switched transport between the tandem
office and the end office, with any
tandem-switched transport mileage
component computed on the basis of the
distance between the tandem office and
the end office.

83. In this section, we seek comment
on whether to revise the facility-based
components of the transport rate
structure. In the following section, we
seek comment on phasing out the TIC.
Unlike the other rate structure rules we
consider in Section III, we contemplate
imposing any rules adopted relating to
the transport rate structure or the TIC on
all incumbent LECs. We propose, for
reasons articulated in the Transport Rate
Structure and Pricing, CC Docket No.
91–213, Report and Order and Further
Notice of Proposed Rulemaking, 57 FR
54717 (November 20, 1992) (First
Transport Order), that the transport rate
structure be divided into three parts: (1)
Charges for entrance facilities; (2)
charges for direct-trunked transport
service; and (3) charges for tandem-
switched transport service. We seek
comment on adopting this basic
framework for the transport rate
structure rules. In commenting on the
transport issues in this section, parties
should bear in mind the
interrelationship of these issues with
those relating to the TIC, which is
discussed in Section III.E, below.

84. We also seek comment here and
in Section III.E on the issues remanded
in CompTel v. FCC, in which the court
remanded the Orders in which we
established the transport rate structure
rules. The court held that we did not
adequately explain our decision to
require incumbent LECs to charge a
non-cost-based TIC. The court
remanded our decision to set the
tandem-based transport rate element to
recover 20 percent of the Part 69 tandem
revenue requirement and to allocate the
remaining revenue requirement to the
TIC, because the Commission did not
adequately explain why 20 percent
would be more equitable than some
other allocation. The court also found
that we did not explain our decision to
require incumbent LECs to allocate a
greater proportion of overhead costs to
the tandem-switched transport
switching charge than to direct-trunked
transport service rates. We address the
TIC issue in Section III.E below, and the
other two remand issues in this section.

2. Entrance Facilities and Direct-
Trunked Transport Services

85. For entrance facilities and direct-
trunked transport service, we tentatively

conclude that the transport rate
structure rules should mandate flat-
rated charges. These transport facilities
appear to be dedicated to individual
customers, and we believe that flat rates
reflect the way incumbent LECs incur
costs for dedicated facilities. We invite
comment on this tentative conclusion.
We also seek comment on whether
incumbent LECs should be permitted to
offer transport services differentiated by
whether the LEC or the IXC is
responsible for channel facility
assignments. In the past, Ameritech and
Bell Atlantic have sought waivers of our
Part 69 rules to offer such a switched
access service, alleging that it would
permit them to utilize the access
network more efficiently. We seek
comment on whether any rules beyond
those included in the interim rules are
necessary to govern rate levels for these
services.

3. Tandem-Switched Transport Services
a. Rate Structure. 86. We present

several options for the rate structure
associated with tandem-switched
transport service facilities. The first
option would maintain the interim rate
structure’s treatment of the tandem-
switched transport charge, which gives
IXCs a choice of two pricing alternatives
for purchase of tandem-switched
transport service. IXCs may elect to pay
a single usage-sensitive charge, with
distance measured in airline miles from
the SWC to the end office, if applicable.
Alternatively, IXCs may choose a flat-
rated charge for a dedicated facility from
the SWC to the tandem office, and a
usage-sensitive charge for tandem-
switched transport service from the
tandem office to the end office, with
mileage computed separately for the two
segments, if applicable.

87. The second option would
eliminate an IXC’s ability to select the
first choice and require incumbent LECs
to assess flat-rated charges for the circuit
between the SWC and the tandem,
which typically is a dedicated circuit,
and to apply usage-based rates to the
tandem-to-end office link. This was the
original transport rate structure the
Commission established in 1983 in the
Access Charge Order.

88. In conjunction with either of the
two options for pricing tandem-
switched transport service transmission
facilities, we could treat tandem
switching similarly to one of our
proposals for the local switching rate
structure, discussed in Section III.C
above. As with the end-office switch,
the tandem switch may include
equipment dedicated to particular
customers, such as the network ports
through which a particular IXC’s traffic

enters and leaves the tandem switch.
Thus, we could require incumbent LECs
to develop usage-sensitive charges for
shared facilities (the tandem switching
functions and the ports on the end office
side of the tandem switch), and a flat-
rated charge for the dedicated ports on
the SWC side of the tandem switch.
Alternatively, shared tandem switching
costs may be driven by the number of
trunks on the end-office side and the
SWC side of the tandem switch, just as
shared local switching costs may be
driven by the number of lines and
trunks connected to the switch. If this
is the case, then flat monthly rates may
better reflect shared tandem switching
costs. Parties are invited to comment on
whether tandem switches differ in any
fundamental way from end office
switches with respect to the division of
costs associated with shared and
dedicated facilities.

89. In addition to any of the tandem-
switched transport service options
discussed above, we could permit or
require incumbent LECs to develop peak
load pricing for tandem-switched
transport service. Most small IXCs use
tandem-switched transport service for
all or most of their access traffic, while
larger IXCs may use tandem-switched
transport service on relatively fewer
routes, or may use it only to handle
their overflow traffic during peak hours.
Thus, some portion of tandem costs may
be attributable to the need to
accommodate this overflow traffic from
direct-trunked transport facilities. We
invite comment on whether to permit or
require incumbent LECs to develop peak
and off-peak pricing for tandem
switching. We also invite comment on
whether some portion of tandem
switching costs should be recovered
from direct-trunked transport service
customers, if in fact a portion of tandem
switching capacity is necessary to meet
demand from direct-trunked transport
customers during peak period. Parties
advocating peak pricing should propose
a method to determine the peak period.
Because some access customers may use
some SWC-side trunks and ports to
carry overflow traffic, and the costs of
those ports are not traffic-sensitive, flat
rates may better recover the tandem-
switched transport costs generated by
that overflow traffic. We invite comment
on this analysis.

90. We seek comment on the benefits
and detriments of each of the above
options for reforming the tandem-
switched transport rate structure. Parties
are specifically asked to discuss
whether any of these options accurately
reflect the way incumbent LECs incur
tandem switching costs. For example,
we seek comment on the extent to
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which tandem-switched and direct-
trunked transport use the same or
different physical routing, and in light
of this, on whether the distance
component of setting tandem-switched
transport rates is most appropriately
measured between the SWC and the end
office, or in two charges, one for the
SWC-to-tandem circuit and one for the
tandem-to-end office circuit. We invite
parties to identify and quantify the
specific NTS costs associated with the
tandem switch that they believe are
currently recovered through the usage-
sensitive tandem charge. We also invite
parties to suggest additional options for
the tandem-switched transport charge.

b. Rate Levels. 91. We seek comment
on how to establish a reasonable tandem
switching charge in light of the court’s
remand. The interim transport
restructure rules, which the court
remanded, required incumbent LECs to
base their initial tandem switching
charge on 20 percent of the interstate
revenue requirement for tandem
switching, with the remaining 80
percent to be recovered through the TIC.
Thus, both the tandem charge and some
portion of the TIC were designed to
recover the costs included in the
tandem-switched transport revenue
requirement. The Commission found in
the First Transport Order that this
revenue requirement included some SS7
signalling cost, in addition to tandem
switching costs. In Section III.E, below,
we propose to reassign costs included in
the TIC to those rate elements to which
they are related, including the different
transport rate elements. We seek
comment on what costs are
appropriately associated with the
tandem switching function. Parties
commenting on this issue should
address how their proposals are
consistent with the court’s remand
directives. We also ask parties to
comment on whether, if we permit
direct-trunked transport or entrance
facility rate structure options based on
whether the channel facility assignment
is done by the IXC or the LEC, a similar
option should be available for tandem-
switched transport. We ask parties to
comment on the interrelationship of the
rate level issue and how any decision on
transport rate levels affects the options
for phasing out the TIC that are
discussed in the following section.

92. The court in CompTel v. FCC also
directed us to explain why we permitted
incumbent LECs to load a relatively
large portion of their transport overhead
costs to tandem-switched transport
rates, and to base their direct-trunked
transport overhead loadings on the
lower overhead loading factors used for
special access. Our resolution of the

transport overhead loadings issue
remanded by the court is also affected
by our treatment of the TIC. If we decide
to reallocate costs currently recovered
through the TIC to other rate elements,
this could change the amount of
overhead costs allocated to both direct-
trunked transport and tandem-switched
transport. It is possible that reallocating
costs from the TIC to direct-trunked
transport and tandem-switched
transport charges would result in cost-
based direct-trunked transport and
tandem-switched transport charges, that
is, direct-trunked transport and tandem-
switched transport charges that recover
a proportionate amount of overhead
costs. Thus, reallocating costs from the
TIC could contribute to correcting any
imbalance in overhead cost allocations
between transport rate elements. We
invite parties to discuss what other
regulatory requirements are necessary to
comply with the court’s mandate on
transport service overhead loadings.

93. Furthermore, initial tandem-
switched transport transmission rates
were presumed reasonable if set as a
weighted average of the per-minute cost
of DS3 and DS1 rates calculated using
9000 minutes of use per month. We note
that USTA has alleged that the number
of actual minutes traversing tandem
circuits is significantly below 9000
minutes per month. We solicit comment
on whether we should revise any
transport rate structure requirement,
either as a result of CompTel v. FCC, or
for any other reason.

94. Finally, we solicit comment on the
relationship between our transport rate
structure rules and the market-based
access reform proposals we discuss in
Section IV, and on the relationship
between the transport rate structure
rules and the prescriptive access reform
proposals we discuss in Section V. Is
our goal of driving interstate access rates
to forward-looking economic cost
consistent with retaining rules
governing transport rate level
relationships? Is it possible to comply
with the court’s mandate with regard to
the tandem switching charge and
transport overhead cost allocations
without retaining some rules governing
transport rate level relationships?

E. Transport Interconnection Charge

1. Background
95. Under our Part 36 separations

rules, certain costs of the incumbent
LEC network are assigned to the
interstate jurisdiction. The Part 69 cost
allocation rules allocate these costs
among the various access and
interexchange services, including
transport. In the First Transport Order,

we restructured interstate transport rates
for incumbent LECs. The restructure
created facility-based rates for dedicated
transport services based on comparable
special access rates as of September 1,
1991, derived per minute tandem-
switched transport transmission rates
from those dedicated rates, established
a tandem switching rate, and
established a TIC that initially recovered
the difference between the revenues
from the new facility-based rates and
the revenues that would have been
realized under the preexisting ‘‘equal
charge rule.’’ The TIC was intended as
a transitional measure that initially
made the transport rate restructure
revenue neutral for incumbent LECs and
reduced any harmful interim effects on
small IXCs caused by the restructuring
of transport rates. Approximately 70
percent of incumbent LEC transport
revenues are generated through TIC
charges, or approximately $2.9 billion
out of $4.0 billion in transport revenues.

96. The TIC is a per-minute charge
assessed on all switched access minutes,
including those of competitors that
interconnect with the LEC switched
access network through expanded
interconnection. The usage-rated TIC
increases the per-minute access charges
paid by IXCs and long-distance
consumers, thus artificially suppressing
demand for such services and
encouraging customers to bypass the
LEC switched access network,
particularly through the use of switched
facilities of providers other than the
incumbent LEC. In addition, to the
extent that any portion of the TIC
should properly be included in LEC
transport rates, other than the TIC, the
TIC provides the LECs with a
competitive advantage for their
interstate transport services because
incumbent LEC transport rates are
priced below cost while the LECs’
competitors using expanded
interconnection must pay a share of
incumbent LEC transport costs through
the TIC.

97. Our goal in this proceeding is to
establish a mechanism to phase out the
TIC in a manner that fosters competition
and responds to the court’s remand. The
resolution of the TIC issues is also
related to the resolution of three other
issues. First, the Universal Service Joint
Board recently recommended
establishing a universal service support
mechanism. In Section VII.A, below, we
seek comment on how any support
amounts should be allocated to reduce
interstate rates. Some of those support
amounts may reduce the amount that
would otherwise be recovered through
the TIC. Second, the adoption of either
the market-based or prescriptive
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approach to access reform will establish
the extent to which incumbent LEC
costs will be recovered through facility-
based access charges. Third, if we
conclude that incumbent LECs should
be permitted to recover some embedded
access costs for some period in a
competitively neutral manner, as
discussed in Section VII.B, below, some
of those costs may be costs that are
currently included in the TIC.
Consequently, resolution of these issues
may reduce the costs currently included
in the TIC.

98. As we discuss more fully below,
the costs now recovered in the TIC
could be addressed in several different
ways. Some incumbent LECs have urged
us to give them significant pricing
flexibility and allow market forces to
discipline the recovery of the TIC, either
alone, or in conjunction with a phase-
out of the TIC. A second method of
eliminating the TIC would be to
quantify and correct all identifiable cost
misallocations and other practices that
result in costs being recovered through
the TIC. A third approach would be a
combination of these approaches. For
example, we could address directly the
most significant and readily-corrected
misallocations, and then rely on a
market-based approach to reducing
what remains of the TIC. Finally, we
could provide for the termination of the
TIC over a specified time period, such
as three years.

99. We address below some
explanations for the amounts in the TIC,
and then seek comment on possible
means of reducing or eliminating the
TIC.

2. Possible Sources of Costs in the TIC
100. In the NPRM included in the

First Transport Order, the Commission
sought comment on the nature of the
costs included in the TIC so that those
costs could be reallocated. Parties in the
Transport proceeding and in more
recent ex parte filings have offered
various explanations of the composition
of the costs included in the TIC. We
summarize below several of the more
significant explanations presented by
the parties. Our discussion of these
comments is divided into two parts.
One group of comments describes the
costs included in the TIC as the result
of transport rate setting choices. The
other group of comments describes the
costs as related to potential cost
misallocations.

a. Transport Rate Setting. 101.
Tandem Switching and SS7 Costs. In
the First Transport Order, we concluded
that the interim transport rate structure
should include a tandem element that
would initially recover 20 percent of the

interstate revenue requirement
associated with the tandem switch,
while the remaining 80 percent of the
interstate revenue requirement would be
assigned to the TIC. We took this action
because of our uncertainty about the
specific sources of the costs that were in
the tandem switching revenue
requirement and because of our concern
about possible adverse impacts on small
and medium IXCs as the new rate
structure was introduced.

102. USTA submits that the portion of
the tandem interstate revenue
requirement that is included in the TIC
includes some costs incurred in the
provision of SS7 signalling, line
information database (LIDB), and other
related signalling services. These costs
bear no particular relationship to the
operation of the tandem switch. As
discussed below, under the interim
transport rate structure, LECs recover a
portion of their SS7 costs through a flat-
rated dedicated signalling transport
charge assessed on a per-line basis and
a flat-rated STP port termination charge.
The costs associated with other
signalling functions, such as
transporting SS7 messages within the
signalling network, are not recovered
through any facility-based rate element,
having generally been incorporated in
the transport function, and thus are
presumably embedded in the TIC. These
SS7 costs relate to services used by all
LEC transport customers, and, in the
future, potentially to users who are not
LEC transport customers. The costs
associated with the provision of
signalling services are related to the new
signalling rate elements discussed
below, and if we establish such
signalling rate elements, they would not
need to be recovered through the TIC.

103. Tandem-Switched Transport
Rate Setting. The Commission
employed several assumptions in setting
tandem-switched transport rates, which
USTA alleges understate the rates for
tandem-switched transport. First, under
the interim transport rules, per minute
tandem-switched transport transmission
rates between the SWC and the end
office were presumed reasonable if they
were based on a weighted mix of DS1
and DS3 special access rates and
assumed 9000 minutes of use per voice
grade circuit per month. USTA argues
that the Commission’s assumption of
9000 minutes of use per circuit per
month for tandem-switched transport
circuits resulted in tandem-switched
transport rates that were too low. It
contends that the actual usage on
tandem circuits can be measured and
often is far less than the 9000 minutes
assumed by the Commission. Second,
USTA contends that the use of a per

minute tandem-switched transport
transmission rate from the SWC to the
end office ignores that the SWC-to-
tandem segment of tandem-switched
transport is provided over a circuit that
is dedicated to an IXC. It argues that the
failure to price the SWC-to-tandem
segment of tandem-switched transport
on a flat-rated basis led to some of those
costs being included in the TIC. Third,
USTA also alleges that tandem-switched
transport uses low-density routes
between small end offices and tandem
switches and thus does not use DS3
circuits to the same extent that DS3
circuits are used for direct-trunked
transport service. Thus, according to
USTA, the tandem-switched transport
rate applicable to these low-density
routes is too low. Finally, USTA asserts
that distance-sensitive tandem-switched
transport rates are too low because the
rules used airline miles from the SWC
to the end office rather than measuring
distance through the tandem office.
Each of these assumptions has been said
to result in tandem-switched transport
rates that produce revenues that are less
than costs, with the difference being
assigned to the TIC.

104. Host-Remote Trunking Rate. The
interim transport rules require
incumbent LECs to assess tandem-
switched transport rates for the carriage
of traffic between a host switch and its
remote. As with the tandem-switched
transport rate itself, USTA argues that
the 9000 minutes of use per circuit
reflects more usage than actually
transits a circuit, and that the trunks do
not exhibit the ratio of DS3–DS1
relationship that was employed in
setting the tandem-switched transport
rate. USTA contends that the rate
therefore does not recover all the costs
of host-remote trunking.

105. Multiplexing Costs. USTA asserts
that the existing transport rates for
transmission facilities do not account
for all multiplexing costs in two
instances, and that this results in costs
being recovered through the TIC rather
than in appropriate facility-based rates.
First, it alleges that none of the
transmission rates reflects the cost of the
DS1/DS0 multiplexing needed to access
those end office switches that cannot
handle DS1 interfacing, such as analog
electronic switches. Such switches
constitute approximately 25 percent of
the BOC switches. Second, USTA
contends that the TIC also includes the
two additional multiplexers needed in
order to multiplex a DS3 circuit down
to a DS1 level before being switched at
the tandem, and then back up to DS3
afterward for transmission to an end
office. To the extent that analog tandem
switches exist, two additional DS1/DS0



4687Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Proposed Rules

multiplexers are needed to achieve the
voice-grade interface with the tandem
switch.

106. Direct-Trunked Transport Rate.
In the First Transport Order we
established initial direct-trunked
transport rates that generally were
presumed reasonable if set at the LECs’
September 1, 1992, rates for comparable
special access services. USTA and other
incumbent LECs argue that this resulted
in costs being included in the TIC
because facilities-based transport rates
are too low outside high-volume, low-
cost areas. These LECs argue that high-
capacity special access is provided
primarily in high-volume, low-cost
areas, making special access rates a good
surrogate for transport rates only in such
areas. They assert that transport in low-
volume areas has significantly higher
costs that are not recovered by rates for
transport facilities because those rates
were based on rates for special access
service, which is more heavily
concentrated in low-cost urban areas
than is transport. SBC, for example,
contends that a study of its interoffice
facilities indicates that transport may
cost over five times more in low-density
areas than in high-density areas. These
parties submit that these higher costs
are included in the TIC.

b. Possible Cost Misallocations. 107.
As we noted above, the Commission’s
Part 36 separations and Part 69 cost
allocation rules assign costs to access
categories, including transport. Some of
these costs were included in the TIC
when it was established in 1993. Some
LECs have indicated that some of the
costs included in the TIC result from
cost misallocations in these processes,
as described below.

108. Central Office Equipment (COE)
Maintenance Expenses. USTA alleges
that the TIC includes costs allocated to
transport by current separations and
cost allocation procedures that are
properly excluded from facility-based
transport rates. For instance, the
separations rules allocate all expenses
for maintaining central office equipment
(including circuit equipment, switches,
and operator services equipment) among
the separations categories for circuit
equipment, switching, and operator
service on the basis of the
apportionment of total COE investment
that is allocated to each of those three
categories. The separations expense
allocations are then carried over into
Part 69 and allocated among the
interexchange and access categories.
These parties contend that a more cost-
causative approach would allocate each
of these three types of expense based on
the allocation of the investment
associated with that type of expense.

For example, they would allocate circuit
equipment maintenance expenses
between the jurisdictions and among the
Part 69 elements based on the allocation
of circuit equipment investment. The
LECs allege that this change would
move costs primarily from the TIC to the
local switching category.

109. Use of Circuit Terminations in
Separating Costs Between Private Line
and Message Services. Some parties
contend that costs are included in the
TIC because the separations procedures
do not allocate costs to special access
and transport categories in the same
way, even though, as we concluded in
the First Transport Order, the two
categories of service use similar
facilities. Specifically, these parties
argue that the use of circuit termination
counts in allocating trunking facilities
under-allocates costs to the private line
separations category. This occurs
because a DS1 circuit (which generally
carries 24 voice-grade circuits) used for
private line service is counted as having
only two terminations, while a similar
circuit used for switched message
services is counted as having 48
terminations (two per voice-grade
circuit). Because the Commission used
special access rates to establish the
initial facility-based transport rate
levels, and the TIC was derived from
those rates, any under-allocation of
costs to special access could result in
the TIC containing costs that may be
more appropriately recovered through
facility-based special access rates.

110. Over-allocation of costs to the
interstate jurisdiction. Some parties also
allege that the TIC recovers costs
allocated to the interstate jurisdiction
that should properly be allocated to the
intrastate jurisdiction. These parties
contend that such costs were not
included in the special access rates that
were the basis for the initial transport
rates, and that these costs therefore were
included in the TIC.

3. Possible Revisions to the TIC
111. As we have noted earlier, our

goals are to move towards significantly
more cost-based access rates and
competition in the access and
interexchange markets. The
development of a competitive access
market will be distorted by the
assessment of the TIC as a surcharge on
local switching. The TIC therefore will
be unsustainable. In this section we
describe several approaches for revising
the TIC and raise specific questions
concerning the various approaches.

112. As discussed further below, one
approach to revising the TIC that has
been suggested by some incumbent
LECs would be to give them significant

pricing flexibility, thereby permitting
them to address the TIC problem in a
manner consistent with the dictates of
the market. These LECs argue that the
presence of unbundled elements makes
it possible for competitors to reach all
customers immediately and warrants
significant pricing flexibility. They
request various types of pricing
flexibility now, including deaveraged
rates, consolidation of price cap baskets,
contract carriage, and access rates based
on end-user customer class distinctions.

113. Ameritech and NYNEX have
made such proposals. Ameritech favors
phasing the TIC down over a short
transition period of three to five years.
Under this plan, the TIC reductions
would not affect the basket PCI and thus
rate increases for other services would
be possible within the current bounds of
the price cap rules. NYNEX claims that,
if given sufficient pricing flexibility for
facility-based rates and the TIC, it will
be able to manage access pricing in a
way that permits it a reasonable
opportunity to recover its costs, while
minimizing the effect on the
competitive marketplace. For example,
NYNEX would deaverage its rates
downward in high-density areas to
permit it to respond to competition,
while leaving its other rates unchanged
in order to permit it to continue
recovering the existing contribution
included in those rates. NYNEX does
not propose any specific phase out of
the TIC, because it asserts that the
market will discipline its pricing
practices.

114. We ask parties to comment on
the need for some transitional
mechanisms given that approximately
seventy percent of interstate transport
revenues are currently generated from
TIC charges. We seek comment on what
would constitute a sufficient reason to
use a transition mechanism. For
example, should any transition consider
the extent to which IXCs must make
significant adjustments to their network
configurations in response to any
revised TIC recovery methods? We also
seek comment on the duration of any
transition period.

115. Alternatively, we could revise
the TIC by quantifying and correcting all
identifiable cost misallocations and
other practices that cause costs to be
included in the TIC. This approach
would require difficult, detailed
analysis of individual LEC cost data and
probably would not provide an
explanation for all the costs in the TIC.
Furthermore, it would undoubtedly
identify cost allocation problems that
we could not remedy in this proceeding
because of the need to refer
jurisdictional costs allocation issues to a
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Federal-State Joint Board. Once
identified and quantified, the costs
comprising the TIC could be: (1) left in
the TIC subject to market pressures; (2)
reassigned to various access services
(including transport facility-based
elements) and to nonregulated activities,
as appropriate; (3) recovered in a
competitively-neutral manner as a
matter of public policy; or (4) removed
from the regulated books of account. In
evaluating these options, we would bear
in mind that the incumbent LECs are in
the best position to identify and
quantify the reasons costs are in the TIC,
and we would therefore place the
burden on them to justify particular
treatment of TIC costs. As with the
preceding approach, we seek comment
on the need for, and the duration of, any
transition period.

116. As a third method, we could
combine the forgoing alternatives. That
is, we could reassign some costs to
facility-based elements when warranted
by forward-looking cost indicia and
address the remaining costs in the TIC
through a phase-out methodology.
Under this approach, we could, for
example, reassign those costs that were
readily identifiable and quantifiable, or
necessary to respond to the court’s
remand directives, and phase out the
remainder of the TIC under either the
market-based or prescriptive approach
to access reform. We tentatively
conclude that this approach better
serves the public interest than would an
attempt to determine exhaustively the
sources of the costs included in the TIC
because it is administratively simpler,
and it is likely that we could not
establish the causes for all the costs
included in the TIC. We seek comment
on the relationship of this method to
whether we select a market-based or
prescriptive approach to rate levels, as
discussed further below. As with the
preceding two approaches, we seek
comment on the need for, and the
duration of, any transition period.

117. Finally, as a fourth option, we
could establish a schedule under which
the costs included in the TIC are phased
out. Under this option, we would
establish a fixed time period during
which incumbent LECs could in
succeeding years recover a declining
portion of the amounts included in the
TIC. At the conclusion of the period,
LECs could no longer recover any TIC
revenues. In conjunction with the
option of phasing out of the TIC, a LEC’s
PCIs, or SBIs, could be adjusted to
reflect the phase-out of the TIC, or they
could be left unchanged. Again, we seek
comment on the relationship of this
method to whether we select a market-

based or prescriptive approach to rate
levels, as discussed further below.

118. We seek comment on the extent
to which the above approaches to
revising the TIC will achieve the goals
of this proceeding. Parties should
address the relative merits of each, or of
other approaches that they may suggest.
In particular, they should address how
each plan would accommodate any
universal service or residual cost
amounts that might be allocated to the
TIC. We also seek comment on how
each of the above approaches affects
small business entities, including small
LECs and new entrants. Below, we
inquire about specific issues concerning
these approaches.

119. In evaluating possible
approaches to recovery of the TIC,
parties should address the possible
explanations set out above for the sums
in the TIC, including the reasonableness
and significance of each of the
explanations. We invite incumbent
LECs to quantify the amounts
attributable to each explanation. Parties
presenting data to quantify amounts in
the TIC should include sufficient detail
to permit the Commission and
interested parties to evaluate the
procedures used and to adjust the
results, if necessary, to address concerns
raised in the record. Parties are also
asked whether there are any additional
explanations for the amounts included
in the TIC. Parties should quantify their
explanations to the extent possible.
Finally, we ask parties to comment on
whether any interstate costs are
included in the TIC that the LECs
should be required to write off their
regulated books of account as not
prudently invested, no longer used and
useful, or for some other reason. Any
party believing that such costs exist
should explain why they should be
written off, and provide the legal basis
and methodology for doing so. In this
connection, they should comment on
the approaches discussed in Section
VII.B.3, below regarding possible
disallowances.

120. In Section V, below, we discuss
giving incumbent LECs additional
pricing flexibility as certain triggers are
satisfied. We ask parties to comment on
the relationship of those pricing
flexibility approaches to the need for
pricing flexibility in conjunction with
revising the TIC under any of the
methods discussed above, or suggested
by any party. For example, because
some of the costs in the TIC may result
from facility-based rates not reflecting
the full costs of serving rural or low-
density areas, we ask parties to
comment on whether deaveraged
pricing is essential to the achievement

of our goals with respect to the TIC. We
also seek comment on whether other
forms of pricing flexibility are essential
to reform of the TIC. We invite parties
to comment on how any pricing
flexibility needed for this purpose
would affect the competitive
development of the broader access
market. We invite parties to comment
on whether any public policy reasons
would support retaining some costs in
the TIC.

121. Any reallocations that may be
necessary to implement the elimination
or revision of the TIC will give rise to
exogenous cost adjustments for price
cap LECs under our price cap rules.
Parties therefore are asked to comment
on whether any special exogenous cost
adjustment procedures are necessary to
adjust the affected PCIs, APIs, or SBIs.
Parties are asked to comment on
whether any downward exogenous cost
adjustments resulting from access
reform should be targeted to the TIC. We
also ask parties to comment on what
modifications to our access charge rules
for rate-of-return LECs are necessary to
address any revisions to the TIC that
may be adopted. Finally, we ask
whether any modifications to the rules
applicable to special access services are
necessary to accommodate any of the
modifications discussed in this section
of the NPRM.

F. SS7 Signalling

1. Background
122. SS7 is the international standard

network protocol currently used to
transmit signalling information over
common channel signalling (CCS)
networks, and consequently those
networks are often described as ‘‘SS7
networks.’’ The Part 69 rate structure for
SS7 services or facilities may not
currently reflect the manner in which
incumbent LECs incur SS7 costs, and so
may skew the development of
competition for SS7 services. Therefore,
we seek comment in this section on
whether and how to revise the rate
structure for SS7 services.

123. SS7 networks consist of high-
speed packet switches and dedicated
circuits that are separate from, but
interconnected with, the
telecommunications networks over
which telephone calls are carried.
Incumbent LECs typically use SS7
networks for three purposes: (1) For call
setup; (2) to obtain information from
remote databases, such as billing
information that must be obtained from
the line information database (LIDB) to
determine whether a calling card is
valid, or information identifying the
designated carrier of a toll-free 800
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service subscriber; and (3) to transmit
the information and instructions
necessary to provide custom local area
signaling services (CLASS features),
such as automatic call back and caller
ID. The SS7 signalling networks will
also play an important role in the
implementation of intelligent network
(IN) functionality in incumbent LEC
networks.

124. As illustrated in Figure 2 above,
incumbent LEC CCS networks generally
include the following basic components.
Dedicated network access lines (DNALs)
are dedicated circuits that transmit
queries between incumbent LECs’
signalling networks and the signalling
networks of other carriers, such as IXCs.
The DNAL can be provided by the
incumbent LEC or by the other carrier,
although incumbent LECs generally
provide the DNAL under their current
SS7 tariffs. The DNAL is connected to
a port on an incumbent LEC’s signal
transfer point (STP), a specialized
packet switch that performs screening
and security functions, and switches
SS7 messages within the incumbent
LEC signalling network. Messages
within the incumbent LEC signalling
network travel over signal transport
links, which are typically dedicated DS1
circuits. SS7 messages are formulated
within the incumbent LEC signalling
network at service switching points
(SSPs), which are generally end office
and tandem switches with the necessary
software. Finally, service control points
(SCPs) are computer databases that
respond to network signalling queries
and perform related functions. An
additional term that is often used in
describing SS7 networks is a signalling
point (SP), which refers to any point on
an SS7 network that formulates or
switches signalling queries.

125. Under the interim transport rate
structure, incumbent LECs charge IXCs
and other access customers a flat-rated
charge (called ‘‘dedicated signalling
transport’’ in Part 69 of the rules) for the
use of dedicated facilities to connect to
the incumbent LECs’ signalling
networks. This rate element is
composed of two subelements: a flat-
rated signalling link charge for the
DNAL, and a flat-rated STP port
termination charge. Most other SS7
signalling costs, including those for
switching messages at the local STP, for
transmitting messages between an STP
and the incumbent LEC end office
switch or tandem switch, and for
processing and formulating signal
information at an end office or tandem
switch, are not recovered through
facility-based charges, and thus most, if
not all, of these costs are presumably
embedded in the TIC and the local

switching charge. At SCPs, such as the
800 and LIDB databases, incumbent
LECs typically assess a per-query charge
for the retrieval of information and the
transmission of the query to and from
the database. Incumbent LECs also
recover costs associated with the
provision of certain signalling
information necessary for third-parties
to offer tandem switching through the
‘‘signalling for tandem switching’’ rate
element.

2. Ameritech’s SS7 Rate Structure

126. On March 27, 1996, the Common
Carrier Bureau granted Ameritech a
waiver to restructure the manner in
which it recovers its SS7 costs. The rate
structure established by Ameritech
pursuant to that waiver recovers costs
associated with the provision of SS7
signalling services through four
unbundled charges for the various
functions performed by incumbent LEC
CCS networks: (1) Signal link; (2) STP
port termination; (3) signal transport;
and (4) signal switching. We invite
comment on using the waiver granted to
Ameritech as a model for a revised SS7
rate structure for the industry as a
whole.

127. Signal Link. We seek comment
on whether costs associated with the
DNAL—the dedicated facility
connecting an SS7 customer’s network
to a dedicated port on the incumbent
LEC’s STP—should continue to be
recovered through a flat-rated distance-
sensitive signal link charge. Flat-rated
cost recovery appears reasonable
because the DNAL is a dedicated circuit
serving a single SS7 customer, similar to
those circuits used to provide special
access or direct-trunked transport.
Incumbent LECs’ SS7 customers could
provide their own DNAL, or purchase a
DNAL from the incumbent LEC by
paying the signal link charge. We also
seek comment on whether the signal
link should remain in the transport
service categories in the trunking basket.

128. STP Port Termination. We seek
comment on whether the costs
associated with the dedicated port on
the incumbent LEC’s local STP that
connects to a customer’s DNAL should
be recovered through a flat-rated charge.
This charge would include the portion
of costs currently recovered through the
STP port termination subelement
associated with the STP port, but not
the costs recovered through that
subelement today associated with the
screening and switching functions of the
STP, which we understand are not
performed by the port. Because the STP
port termination costs are dedicated to
a particular SS7 customer, we ask

whether they should be recovered on a
flat-rated basis.

129. We also seek comment on
whether the STP port termination
element should be placed in a new
service category in the traffic-sensitive
basket. Although STP port termination
rates today are in the same service
category as the signalling link, these two
services are subject to different
competitive conditions. Specifically,
although interconnectors can provide
their own signal link, the STP port is
part of the incumbent LEC’s STP and
therefore must be purchased from the
incumbent LEC. Consequently,
incumbent LECs could offset reductions
in their charges for the signal link with
increases in the STP port charges if STP
port termination and the signal link
remained in the same service category.
The STP port termination element
appears analogous to the dedicated line
cards and trunk cards discussed in the
local switching rate structure discussion
above, and therefore we seek comment
on whether it should be placed in a new
‘‘signalling’’ service category in the
traffic-sensitive basket. Recognizing that
STP port costs may be relatively small
compared to signal link costs, we seek
comment on whether the benefits we
have identified outweigh the
administrative burdens of implementing
such a system and creating a new price
cap service category. Another
alternative would be to remove the STP
port termination element, and other
non-competitive SS7 elements essential
for interconnection, from price caps
entirely, as we have done for expanded
interconnection. We seek comment on
this option.

130. Signal Transport. The circuits
that carry SS7 queries between STPs,
switches, and SCPs within incumbent
LEC signalling networks are comparable
to the shared circuits incumbent LECs
use to provide transport between end
office and tandem switches. SS7 queries
associated with many different calls
traverse the same signal transport links
simultaneously, and so a usage-sensitive
charge for these shared facilities appears
appropriate. As with signal switching,
discussed below, the costs of signal
transport appear most closely related to
the number of queries, and therefore we
seek comment on whether this charge
should be assessed on a per-query basis.
We also seek comment on whether
incumbent LECs should be permitted to
charge distance sensitive rates for signal
transport, and the appropriate level of
distance sensitivity that should be
allowed.

131. It appears that signal transport is
a form of transport, and therefore we
invite comment on placing this service
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in the trunking basket. We also invite
comment on placing signal transport in
the existing ‘‘signalling for tandem
switching’’ service category. In addition,
interested parties may discuss whether
to place this service in a separate service
category from the signal link, because
the signal link may be provided by other
carriers while signal transport generally
must be performed by the incumbent
LEC.

132. Signal Switching. We seek
comment on whether costs related to
processing and switching by the STP
should be recovered on a per-query,
usage-sensitive basis. These costs are
similar to the costs incurred in
switching telephone calls at end office
and tandem switches. Unlike end office
and tandem switches, however, STPs
switch only data, and a single call may
involve multiple instances of signal
switching. Because the costs associated
with signal switching relate more to the
number of SS7 queries switched than to
the number or duration of calls, we ask
whether the signal switching charge
should be assessed based on the number
of SS7 messages switched. For the
reasons we have identified above in the
context of central office and tandem
switching, we seek comment on
whether peak load pricing would be
appropriate for signal switching.

133. We propose to place this service
in the traffic-sensitive basket. We
further seek comment on whether to
place this service in the same service
category as the STP port termination
charge, or whether to create a new
service category for signal switching.

3. Other SS7 Issues
134. We also invite parties to suggest

alternative rate structures for SS7
signalling. For example, we permitted
Ameritech to implement rate elements
for signal tandem switching, signal
formulation, and optional parameters.
We also seek comment on whether
incumbent LECs should be permitted to
impose separate charges for ISDN User
Part (ISUP) messages, which are used in
setting up and taking down calls, and
Transaction Capabilities Application
Part (TCAP) messages, which are used
primarily for database queries and
CLASS services such as enhanced caller
ID, or whether some other
differentiation should be made between
charges for different types of SS7
messages. Although such differentiation
could be economically justified on the
basis of the different average lengths of
ISUP and TCAP queries (and therefore
the differential load they tend to place
on the SS7 network), we question
whether we should do so in the interests
of rate structure simplicity. To the

extent that parties contend that
differentiated charges for TCAP and
ISUP messages should be adopted, we
ask those parties to provide specific
information and data to support such a
claim. Parties that favor an alternate
structure are asked to provide details of
any such alternatives, and to explain
how such alternatives would be
consistent with the goals of this
proceeding. In particular, we ask parties
to discuss ways in which the SS7 rate
structure we have proposed could be
simplified. The desire for rate structure
simplicity may conflict with the goal of
economic cost-causation, and we seek
comment on the appropriate manner in
which we should strike this balance for
SS7 signalling.

135. We seek comment on whether
the pricing for facility-based signalling
rate elements should be determined
under the price caps new services test.
As we discussed in the Ameritech
Operating Companies Petition for
Waiver of Part 69 of the Commission’s
Rules to Establish Unbundled Rate
Elements for SS7 Signalling, although
the proposed SS7 rate elements would
probably be considered restructured
services under our price cap rules, we
tentatively conclude a requirement of
revenue neutrality and the cost showing
specified under the new services test
would serve the public interest in this
context. The different SS7 elements are
likely to be subject to different
competitive pressures, and the current
rate structure does not provide a
sufficient basis, absent a cost showing
by incumbent LECs, on which to base
the rates for these new charges.

136. Incumbent LECs may need to
install additional monitoring equipment
in order to bill properly for unbundled
SS7 services. Some incumbent LECs
may not currently have the capacity to
meter any SS7 traffic, and some
incumbent LECs may only have such
metering capacity at STPs, not at
signalling points in tandem offices. We
seek comment on the feasibility and cost
of mandating a rate structure for SS7
services that would require incumbent
price cap LECs to install equipment for
metering SS7 traffic in their networks.
We also invite comment on whether and
the extent to which the costs of any
equipment needed to comply with our
proposed rules warrant exogenous cost
treatment under our price cap rules. In
the 800 Database proceeding, Provision
of Access for 800 Service, CC Docket
No. 86–10, Second Report and Order, 58
FR 7867 (February 10, 1993), the
Commission permitted incumbent LECs
exogenous treatment of the reasonable
costs they incurred specifically to
provide basic 800 database service.

Unlike the rules we adopted in the 800
Database proceeding, however, the SS7
rules we are contemplating here would
not require incumbent LECs to provide
any service they are not currently
providing. The rules instead would
require incumbent LECs to recover the
costs of any SS7 service they choose to
provide in a fashion that reflects the
way they incur those costs. Thus, the
costs of SS7 metering equipment may
not warrant exogenous cost treatment.

137. We tentatively conclude that,
under the proposal described above, the
existing charge incumbent LECs assess
on third party tandem switching
providers (TSPs) for the provision of
signalling codes necessary for those
TSPs to interconnect their tandem
switches with incumbent LEC transport
networks should be eliminated and
replaced by charges for the specific SS7
functions associated with providing this
signalling information. Although this
charge serves a particular purpose, this
service appears to use the same basic
SS7 functions as other signalling
services. Thus, although the ‘‘signalling
for tandem switching’’ service category
would remain in the trunking basket,
that category would include only the
newly-created signal transport element,
and would be renamed as the
‘‘signalling transport’’ service category.
We seek comment on this analysis. Even
if we do not eliminate the existing
signalling for tandem switching charge,
we have proposed to place several new
rate elements into the existing signalling
for tandem switching service category
that recover some costs not related to
tandem switching. Signal transport, for
example, recovers costs for signalling
associated both with tandem-switched
and with direct-trunked calls. In order
to avoid confusion, we tentatively
conclude that the signalling for tandem
switching service category in the
trunking basket should be renamed as
the ‘‘signalling’’ service category.

G. New Technologies
138. Developments in switching and

transmission technology are producing
new telecommunications capabilities
that offer the potential for new services
and lower prices in the future. These
include synchronous optical networks
(SONET), Asynchronous Transfer Mode
(ATM) switching, and advanced
intelligent networks (AIN). We seek
comment on whether, and how, we
should take these new technologies into
account in adopting access charge rules.
We also invite parties to recommend
specific rate structure rules that would
reflect the manner in which incumbent
LECs incur costs when providing
services using these technologies. We
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also seek comment on whether we
should adopt access charge rules to
govern rate structures for services
employing any other new technologies.

IV. Approaches To Access Rate Reform
and Deregulation

A. Different Approaches to Access
Reform

139. Our overriding goal in this
proceeding is to adopt revisions to our
access charge rules that will foster
competition for these services and
eventually enable marketplace forces to
eliminate the need for price regulation
of these services. In addition to the rate
structure changes discussed above, we
suggest in this NPRM two different
approaches to access reform—a market-
based approach and a more prescriptive
approach. We could adopt a market-
based approach to access reform under
which we would let marketplace
pressure move interstate access prices to
competitive levels. This approach could
be implemented incrementally, first
eliminating certain regulatory
constraints as incumbent price cap LECs
demonstrate through credible, verifiable
evidence that the conditions necessary
for efficient local competition to
develop in their service areas exist.
Then, as incumbent LECs show that
competition has emerged, additional
regulatory constraints, including
mandatory rate structures, would be
eliminated to allow those LECs to adjust
their interstate access rates. Finally,
when substantial competition has
developed, price regulation would be
eliminated.

140. Some parties, however, may
contend that a market-based approach
will allow incumbent LECs to continue
indefinitely to assess inflated prices for
some or most access services in some or
most geographic areas. These parties
would urge us to adopt a prescriptive
approach to access reform. Under this
approach, we would require incumbent
LECs to move their prices to specified
levels and allow such LECs limited
pricing flexibility until they can
demonstrate they face actual
competition for access.

141. A market-based approach has a
number of advantages. It creates
incentives for incumbent LECs to act
quickly to open the local exchange and
exchange access market to competition,
by making that a condition for having
additional flexibility to respond to
competition from facilities-based
competitors. It allows marketplace
forces, rather than regulation, to
determine how quickly prices move to
cost-based levels. A market-based
approach also has some disadvantages.

Marketplace forces may not require
incumbent LECs to assess cost-based
prices for access prices as quickly as a
prescriptive approach. It may also be
difficult to develop reliable,
administratively simple criteria for
assessing evidence of competitive entry
and determining the existing regulatory
constraints that should be relaxed based
on such a showing.

142. Conversely, the advantages to a
prescriptive approach are that the
Commission can move prices to cost-
based levels quickly and avoid the need
to develop criteria for determining
whether competition is sufficient to
allow incumbent LECs additional
pricing flexibility. The principal
disadvantage to a prescriptive approach
is that it requires the Commission to
make detailed determinations of
appropriate price levels for multiple
services throughout the country.
Another disadvantage is that, in the
event an incumbent LEC can show its
embedded costs are significantly higher
than its forward-looking costs, the
Commission would be required to
determine how much of the difference
incumbent LECs should be given a
reasonable opportunity to recover and
the method for that recovery.

143. We set forth below both a
market-based approach and a more
prescriptive approach. We seek
comment on whether we should: Select
one of the two approaches as our
exclusive method of reforming access
charges in a manner that is most likely
to lead to the conditions that will enable
us to deregulate access charges; adopt
both approaches as alternatives; or
merge the two approaches in some
fashion. For example, if barriers to
competition are not eliminated, a
market-based approach to access reform
likely would not work. If a market-based
approach were adopted, we might
nonetheless seek to ensure that prices
move toward economic cost even
though barriers to competition are not
eliminated within a reasonable time for
certain services or in some geographic
areas, by adopting an alternative
prescriptive approach for those services
or geographic areas.

144. Commenters advocating a merger
of both a market-based approach and a
prescriptive approach should describe
how the two approaches can be melded.
For example, what criteria should be
used for determining whether to impose
prescriptive access reform and at what
time? How would a combination of the
two approaches work if barriers to
competition were eliminated, but later
reinstituted?

145. Commenters proposing a
melding of both approaches should also

discuss any regulatory safeguards that
may be needed. For example, an
incumbent LEC might face different
regulatory regimes in different parts of
its service region, or for different access
services. This may create an incentive
for incumbent LECs to increase costs
artificially for the services or areas that
are subject to prescriptive regulation or
less competition. Incumbent LEC
incentives to misallocate costs in this
manner would depend on whether such
cost changes would affect incumbent
LEC rates under prescriptive regulation,
and on the magnitude of any such effect.

146. We have previously faced issues
that arise when an incumbent LEC is
subject to different regulatory regimes
for different access services, in the
context of the BOCs’ provision of
enhanced services. Specifically, the
Commission decided not to regulate
enhanced services because the market
for such services is competitive. The
Commission currently employs
accounting safeguards designed to
prevent common carriers from shifting
costs from nonregulated to regulated
services, without precluding them from
taking advantage of any economies of
scope. We adopted the ‘‘all or nothing’’
rule in the Policy and Rules Concerning
Rates for Dominant Carriers, Second
Report and Order, CC Docket No. 87–
313, 55 FR 42375 (October 19, 1990)
(LEC Price Cap Order) to address similar
concerns about incumbent LECs shifting
costs from affiliates governed by price
cap regulation to affiliates governed by
rate-of-return regulation. Should similar
safeguards be adopted if a combination
of market-based access reform and
prescriptive access reform is adopted?
We also invite comment on whether
there are any other issues raised by
applying different regulations to
different services or areas.

147. We also seek comment generally
on how incumbent LEC provision of in-
region interLATA services—either by
independent incumbent LECs or
potentially by BOCs upon FCC approval
under section 271—should affect our
choice of a market-based or prescriptive
approach, or the phases for
implementing each approach.
Conversely, we seek comment on how
our selection of a market-based or
prescriptive approach should affect, if at
all, our consideration, of BOC
applications, for in-region provision of
interLATA services. As discussed
earlier in Section I.B, IXCs argue that, to
the extent access services are not
available to IXCs at their forward-
looking economic cost, incumbent LECs
and their long-distance affiliates will
have an artificial competitive advantage
in the market for long-distance services
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that may distort the effects of
competition and result in inflated retail
prices. We ask parties concerned about
a possible ‘‘price squeeze’’ to identify
the conditions under which we should
be concerned. We ask parties to
comment on whether the availability of
unbundled network elements at their
forward-looking economic cost would
reduce the danger of a price squeeze
insofar as IXCs might use those
elements to provide their own access to
customers for whom they are the local
service provider.

B. The Goal—Deregulation in the
Presence of Substantial Competition

1. Objectives
148. Regardless of the specific

approach that we adopt in this
proceeding—market-based, prescriptive,
or some combination of the two—our
goal is to foster the development of
substantial competition for interstate
access services. Once substantial
competition is present for a particular
service in a particular area, we propose
to remove that service from price cap
and tariff regulation for that area.

149. Our plan to remove from price
cap regulation interstate access services
that are subject to substantial
competition is consistent with prior
decisions in which the FCC gradually
removed AT&T’s services from price cap
regulation. Our analysis of whether
AT&T’s services were subject to
substantial competition rested on
considerations of market share, demand
responsiveness, supply responsiveness,
and AT&T’s pricing behavior. We
recognize, that unlike AT&T, incumbent
LECs control bottleneck facilities,
particularly the loop. Nevertheless, the
1996 Act seeks to erode this source of
market power by requiring incumbent
LECs to make unbundled network
elements and resale available. In view of
the similarities between the structure of
and purposes behind the AT&T and the
LEC price cap plans, the analytical
framework that we used to streamline
AT&T’s services would appear to be an
appropriate method for effectively
deregulating incumbent LEC services.
We also propose to eliminate tariff filing
requirements for services subject to
substantial competition. We seek
comment on whether these actions are
appropriate under these conditions, and
whether we should adopt any other
deregulatory measures when an
incumbent LEC service is subject to
substantial competition. Below, we seek
comment on the factors used in
examining AT&T’s pricing behavior. We
invite comment on which of these,
alone or in conjunction with these or

other factors, could be used to
determine when to remove incumbent
LEC access services from price cap
regulation.

150. We propose that the substantial
competition analysis should be
considered on a service-by-service basis
so that, for example, directory assistance
could be removed from price cap
regulation where substantial
competition exists for directory
assistance, even if not for local
switching. Such an approach is
consistent with our approach to
removing AT&T’s services from price
cap regulation, and would allow
incumbent LECs to price competitively
where competition has developed,
while not permitting incumbent LECs to
raise prices for services for which
competition has not developed
sufficiently.

151. We ask commenters to address
whether, instead of requiring the
presence of substantial competition, we
should remove from price cap
regulation services for which the
incumbent LEC cannot influence price
movements. There may be
circumstances in which incumbent
LECs cannot affect price changes in the
market, even in the absence of
substantial competition. Our public
interest concern is whether incumbent
LECs can adversely affect price
movements. Using such an approach
may remove an incumbent LEC’s
services from price cap regulation even
if no competitors enter the market, but
the incumbent LEC has complied with
the requirements of the 1996 Act.

152. We further ask whether high-
capacity special access services, e.g.,
those special access services offered at
speeds of DS1 or higher, should be
removed immediately from price cap
regulation. Many incumbent LECs
contend that for certain geographic
markets these special access services are
already subject to intense competitive
pressures that today discipline
incumbent LEC pricing of such services.
If these allegations are correct, our pro-
competitive goals could be served by
removing these services from price caps.
We ask parties to address the degree of
competition that exists for such
services, including any quantification
that may be available. We invite parties
to comment on whether any other
incumbent LEC services in particular
geographic areas are already subject to
substantial competition and therefore
should be removed from price cap
regulation.

153. We solicit comment on the
procedures that an incumbent LEC
should follow to demonstrate that one
or more services are subject to

substantial competition. Parties should
discuss whether an incumbent LEC
should file a petition for waiver, a
petition for declaratory ruling, or some
other filing, and how the incumbent
LEC should satisfy its burden of proof.
In addition, we tentatively conclude
that we should adopt rules governing
the recalculation of the price cap
indices when one or more services in a
basket are removed. Such rules would
speed the review of the tariffs that
incorporate the recalculated indices. We
invite parties to comment on this
tentative conclusion, and to propose
particular rules that we should adopt.

154. We also seek comment on what
geographic area should be used in
examining whether a service is subject
to substantial competition. The level of
competition for different services likely
will vary by geographic area, even
within the same state. Thus, we propose
not to rely on a statewide analysis of
competition. We seek comment on
whether the relevant geographic areas
should conform to the areas
implemented by the relevant state in
making unbundled network elements
available to competitors. Because the
costs of competitors using unbundled
network elements will be affected by
these geographic areas, it may be
appropriate that incumbent LEC access
prices vary according to them. We
acknowledge that it is possible that
competition can vary significantly even
within such a zone. Alternatively,
should we require that the geographic
areas coincide with the zones adopted
in the Universal Service proceeding to
determine high cost areas? A third
approach would be to use the same
geographic areas that we might select for
geographic deaveraging if we were to
adopt the market-based approach set out
in Section V, below. We seek comment
on these options.

2. Competitive Factors
a. Demand Responsiveness. 155.

Incumbent LECs may seek to
demonstrate that the market for
particular interstate access services is
competitive through evidence indicating
that, where comparable access services
are available to the incumbent LECs’
customers, a significant number of those
customers have the ability to evaluate
the full range of market options
available to them, and the customers do
in fact exercise these options. We
therefore propose that the demand
responsiveness of the incumbent LECs’
customers should be an important factor
in assessing the level of competition for
incumbent LEC services for purposes of
determining whether a service should
be removed from price cap regulation.
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We seek comment on this proposal.
Parties should identify the relevant
factors that should be used in
determining whether an incumbent
LEC’s customers are demand-
responsive; the data and information
that would be necessary and relevant in
determining whether an incumbent
LEC’s customers are demand-
responsive; and whether the fact that
incumbent LECs have relatively few
customers that account for most of their
interstate access demand affects the
usefulness of demand-responsiveness as
a factor in determining the level of
competition. Alternatively, we seek
comment on the proposal that a LEC
need only provide evidence that
comparable access services are available
from other carriers and need not provide
evidence specifically on demand
responsiveness.

b. Supply Responsiveness. 156. We
invite comment on whether supply
responsiveness should be a factor in
determining the level of competition for
purposes of determining whether
specific interstate access services should
be removed from price cap regulation. If
so, we ask parties to identify the factors
that are relevant in determining whether
an incumbent LEC’s competitors have
enough readily-available supply
capacity to constrain the incumbent
LEC’s market behavior and inhibit it
from charging excessive rates; and the
data and information that would be
necessary and relevant in determining
whether an incumbent LEC’s
competitors are supply-responsive.
Supply elasticities of an incumbent
LEC’s competitors may be important in
assessing the level of competition for
incumbent LEC services. However, we
tentatively conclude that the ready
availability of unbundled network
elements at forward-looking economic
cost decreases the cost of entry for
access services. Their ready availability
would indicate a high supply elasticity
in the access market.

c. Market Share. 157. As we observed
in the Price Cap Second FNPRM, at the
time we considered giving AT&T
streamlined regulation for certain long-
distance services, we determined that a
high market share does not necessarily
confer market power. A company that
enjoys a very high market share will be
constrained from raising its prices above
cost if the market is characterized by
high supply and demand elasticities at
prices even slightly above competitive
levels. An analysis of the level of
competition for incumbent LEC services
based solely on an incumbent LEC’s
market share at a given time may not
provide sufficient evidence for us to
conclude that substantial competition

truly exists. While we do not propose to
ignore market share data in assessing
the level of competition for incumbent
LEC services, we propose to consider
market share in conjunction with other
factors, including, but not necessarily
limited to, supply and demand
elasticities and pricing trends. We ask
parties whether market share should be
a factor in determining the level of
competition for purposes of determining
whether services should be removed
from price cap regulation. If so, we ask
parties to discuss how market share
should be measured.

d. Pricing of Services Under Price Cap
Regulation. 158. Evidence that a price
cap LEC is pricing services below the
price cap ceiling over a sustained period
may indicate that such services are
subject to competitive pressures,
particularly in markets with high supply
and demand elasticities. An incumbent
LEC’s below-cap pricing of services,
however, is not necessarily a reliable
measure of competition. While below-
cap pricing may indicate a market with
high supply and demand elasticities, it
could also occur because the incumbent
LEC is behaving strategically in order to
be relieved of regulation. Pricing at the
cap may be evidence of a lack of
competition, or that the cap is close to
the forward-looking economic cost of
the service. How much significance
should we give to evidence that a price
cap LEC is pricing services below the
price cap ceiling over a sustained
period?

e. Other Factors. 159. We invite
comment and discussion on whether
there are other factors in addition to
those discussed above that we should
consider in an evaluation of the
competition faced by an incumbent
LEC, for example elimination of barriers
to entry in the event it is not otherwise
required. Parties that suggest other
factors to assess the level of competition
for incumbent LEC services should
discuss what data and information
would be necessary to assess the relative
importance of these factors.

V. Market-based Approach To Access
Reform

A. Introduction
160. In this section, we seek comment

on an approach to access reform that
relies on marketplace forces to move
interstate access prices to more
economically efficient levels. Under this
approach, our primary role would be to
remove regulatory requirements that
inhibit the operation of market forces. In
Section III, above, we propose rate
structure changes designed to make the
baseline regulatory scheme more

efficient. In this section, we propose a
plan for reducing regulation in two
phases as competitive benchmarks are
achieved short of substantial
competition.

161. Using a competitive paradigm,
the issue becomes one of identifying the
market conditions that should trigger
the removal of existing regulatory
constraints. Under the procedure we
propose in this section, we would
implement regulatory reforms as
incumbent LECs demonstrate that their
local markets have achieved pre-
defined, specific transition points, or
‘‘competitive triggers.’’ We are seeking
comment on removing uneconomic
regulatory constraints in two
preliminary phases before a finding of
substantial competition for access
services in specific areas permits the
detariffing of access services.

162. We seek comment on whether
Phase 1, potential competition, would
be achieved when an incumbent LEC
has opened its network by removing the
most immediate barriers to competitive
entry. At this stage, we are seeking
comment on targeted reforms that
remove uneconomic regulatory
requirements that inhibit incumbent
LECs from charging access prices that
reflect the cost differentials in serving
different geographic areas, from
lowering access prices non-predatorily,
and from pricing optional new services
based on market considerations. We are
seeking comment on whether an
incumbent LEC should be required to
show that some or all of the following
conditions exist to trigger Phase 1: (1)
Unbundled network element prices are
based on geographically deaveraged,
forward-looking economic costs in a
manner that reflects the way costs are
incurred; (2) transport and termination
charges are based on the additional cost
of transporting and terminating another
carrier’s traffic; (3) wholesale prices for
retail services are based on reasonably
avoidable costs; (4) network elements
and services are capable of being
provisioned rapidly and consistent with
a significant level of demand; (5) dialing
parity is provided by the incumbent
LEC to competitors; (6) number
portability is provided by the incumbent
LEC to competitors; (7) access to
incumbent LEC rights-of-way is
provided to competitors; and (8) open
and non-discriminatory network
standards and protocols are put into
effect. We anticipate that at least some
incumbent LECs reasonably should be
able to satisfy these conditions during
1997. We also invite comment on
whether the first three possible
conditions, which relate to the pricing
of uses of the incumbent LECs’ networks
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other than access, might be sufficient to
permit certain of the access pricing
reforms about which we are seeking
comment.

163. We invite comment on whether
Phase 2 would be met when an actual
competitive presence has developed in
the marketplace. For an incumbent LEC
to demonstrate that Phase 2 has been
achieved for a particular service or
within a given area, we invite parties to
comment on the following tests: (1)
Demonstrated presence of competition;
(2) full implementation of competitively
neutral universal service support
mechanisms; and (3) credible and
timely enforcement of pro-competitive
rules. We also seek comment on
whether an incumbent LEC should
instead be eligible for Phase 2 treatment
if it has made its facilities and services
available in a reasonable and
nondiscriminatory fashion, but no
competitors have entered to serve the
incumbent LEC’s service area. Would
this be sufficient to address the public
interest considerations involved in
implementing the Phase 2 reforms?

164. We invite comment on this
general approach to access reform, and
on the specific regulatory reforms
proposed and their respective
competitive benchmarks. We also seek
comment on whether these or other
regulatory reforms should be
implemented without the achievement
of any competitive benchmarks, or upon
the achievement of benchmarks
different from those proposed.

165. The 1996 Act became law after
we issued the Price Cap Second
FNPRM. Because many of the issues
raised in that NPRM are closely related
to issues central to this proceeding, we
here re-notice many of the proposed
provisions to remove regulatory burdens
contained in the Price Cap Second
FNPRM. In developing this NPRM we
have considered the comments we
received in response to the Price Cap
Second FNPRM. Because of the
intervening passage of the 1996 Act,
however, we will limit the record in this
proceeding to the comments received in
response to this NPRM. Parties who
filed in response to the Price Cap
Second FNPRM should not rely on
those comments, but instead should file
anew. Parties may attach their Price Cap
Second FNPRM comments as
appendices and incorporate them by
reference.

166. As discussed in Section II.A,
above, the removal of regulatory
constraints considered in this section is
applicable to incumbent LECs subject to
price cap regulation. Arguably, small
incumbent LECs are affected in the
sense that regulatory constraints are not

being removed for them as are some of
the constraints for price cap incumbent
LECs. Small incumbent LECs will not be
otherwise affected by the proposals
contained herein. While these proposals
may indirectly affect small entities,
especially competitive LECs and access
customers, we anticipate that they will
not have an impact on small entity
reporting, record keeping, or other
compliance requirements. We invite
parties to comment on this analysis.

B. Phase 1—Potential Competition
167. We propose to eliminate four

significant regulatory constraints when
an incumbent LEC can demonstrate that
it faces potential competition for
interstate access services in specific
geographic areas: The prohibition
against geographic deaveraging within a
study area; the ban on volume and term
discounts for interstate access services;
the current prohibition against contract
tariffs and individual request for
proposals (RFP) responses; and various
restraints on the ability of incumbent
LECs to offer new, innovative access
services. We note that Ameritech has
proposed conditioning simplification of
price cap regulation upon the
achievement of certain competitive
triggers. We propose these changes
because, once a LEC satisfies the triggers
we have identified, competitive forces
should come most quickly to bear on the
provision of interstate access in low-cost
geographic areas and to large customers.
Removing these restraints should permit
LECs greater ability to price
economically and therefore bring more
competitive pressures, including lower
prices, in areas and for services where
we expect competitive forces initially to
be strongest. Such reforms would have
the goal of fostering efficient and
effective competition, to the benefit of
customers, wherever possible. Without
such reform, continuing uneconomic
regulation may serve primarily to permit
inefficient new entrants to gain market
share among the most attractive
customers rapidly. We seek comment
generally on this analysis and
specifically on the conditions and
pricing reforms set out below. We also
seek comment on whether we should
modify any other of our regulatory
pricing constraints at the time the Phase
1 competitive triggers have been met.

1. Trigger and Geographic Scope
168. We propose that the Phase 1 rule

changes take effect when an incumbent
LEC’s network has been successfully
opened to competition. The proposed
Phase 1 rule changes remove restrictions
that limit the ability of incumbent LECs
to re-price access services in ways that

respond to competitive pressure, but do
not impede competitive entry. We seek
comment on whether some or all of the
tests described below provide the
necessary and sufficient criteria for us to
determine, for this purpose, whether an
incumbent LEC’s network has been
opened to competition. We also seek
comment on whether we should use any
other test instead of, or in conjunction
with, those we propose.

169. Unbundled Network Elements.
The first condition we propose is that
unbundled network elements be
available at forward-looking economic
cost, i.e., on the basis of the TELRIC of
the network element (also known as
Total Element Long Run Incremental
Cost), plus a reasonable allocation of
common cost. Unbundled elements
provide a ubiquitous substitute for
access service. Where access charges
exceed forward-looking economic cost
(due to the structure or level of access
being inefficient), IXCs have an artificial
incentive to ‘‘win’’ the customer and
provide both local and toll service using
unbundled elements. We expect that
availability of unbundled elements at
TELRIC prices as a substitute for access
charges will ultimately require the LEC
to set its charges in an economically
efficient manner so as to give customers
the most economic value consistent
with covering costs. Will the availability
of unbundled network elements at
forward-looking economic costs drive
LECs’ access charges to efficient levels
and structures? Or will it only tend to
constrain the overall level of charges,
and give incumbent LECs incentives to
choose inefficiently high or inefficiently
structured access charges, thus
disadvantaging IXCs that are not
effectively integrated into local service,
and thus driving the market, possibly
inefficiently, towards one-stop
shopping? Commenters are asked to
outline the specific mechanism by
which such competition will affect
access rates. Those who believe
competition from unbundled network
elements will not affect access rates
should explain why.

170. In order for unbundled elements
to promote ubiquitous competition
effectively, prices for unbundled
network elements must be
geographically deaveraged. Costs may
vary across geographic areas based on
the density of the area served,
topography, or other characteristics of
the area. When the prices of elements
that vary materially in cost are averaged,
the ability to substitute unbundled
elements for access will not drive access
rates to their efficient level, because
such prices will understate the cost of
providing services over the elements in
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high-cost areas and overstate the cost of
providing services over the elements in
low-cost areas. When element prices
have been deaveraged to reflect cost
differences, any divergence between
element prices and access charges
required by regulation creates an
artificial incentive to substitute
unbundled elements for access.

171. We seek comment on whether,
for purposes of implementing market-
based access reform, an incumbent LEC
should not be deemed to have satisfied
the Phase 1 competitive triggers unless
and until rates for unbundled network
elements are available at geographically
deaveraged, forward-looking economic
costs in a manner that reflects the way
costs are incurred. For the purpose of
determining whether deaveraging has
occurred, we tentatively conclude that
there should must be at least three
geographic zones.

172. Transport and Termination. The
next condition we propose for Phase 1
is that transport and termination be
available for local traffic at cost-based
rates. Because unbundled network
elements only act as an effective
substitute for switched access where the
requesting carrier can provide both local
and interexchange service to the end
user, a carrier must be able to offer
ubiquitous local service at competitive
rates. This requires transport and
termination on the LEC network to be
available at the incumbent LEC’s
additional cost. Even assuming rates are
reciprocal, transport and termination
rates that exceed cost impede efficient
entry and limit the extent to which
competitive LECs will compete for
customers in local exchange and
exchange access markets. Where a
customer makes more calls than he
receives, inflated transport and
termination rates will impede
competition for that customer. We seek
comment on whether we should begin
to implement market-based access
reform for an incumbent LEC before that
incumbent LEC has complied with the
statutory requirement to provide
transport and termination at cost-based
rates.

173. Resale. We also propose that, in
order to gain Phase 1 treatment, an
incumbent LEC must offer its retail
services to resellers at a wholesale price,
which is equal to the retail price minus
the reasonably avoidable cost of
providing wholesale rather than retail
service. Congress provided that
incumbent LECs should make their
retail services available to new entrants
at the retail rate less costs that will be
avoided. Although resellers do not
compete with incumbent LECs in the
provision of access, this requirement is

a ‘‘stepping stone’’ in the provision of
other forms of competition. Resale
should provide new entrants with a
vehicle for rapid entry into the local
exchange retail marketplace and with
the ability to compete throughout an
incumbent LEC’s service area. We seek
comment on this proposal.

174. Availability of Elements and
Services. Fourth, we propose that
incumbent LECs be required to
demonstrate that competitors are able
actually to order and receive elements
and services in a commercially
reasonable manner and in necessary
quantities. Provisioning limits and
provisioning delays must not materially
limit the flow of customers from the
incumbent LEC to its rivals. Incumbent
LECs must create well-functioning and
adequately sized provisioning systems,
both for resale and for unbundled
elements. We invite parties to comment
on this proposal.

175. Other Factors. We propose
several other factors for determining
whether a LEC has made its network
available to competitors; namely,
whether an incumbent LEC provides
dialing parity and number portability,
whether an incumbent LEC gives
competitors access to its rights-of-way,
and whether network standards are
open and non-discriminatory. For
example, without the provision of
dialing parity, competitors’ customers
must dial additional digits. Without
number portability, a customer’s desire
to keep his phone number becomes a
barrier to new entrants. We seek
comment on these factors, and invite
parties to comment on the availability of
any factor that should be taken into
account in determining whether the
Phase 1 trigger has been met.

176. We tentatively conclude that it is
important to use objectively measurable
criteria for determining whether an
incumbent LEC has achieved the Phase
1 trigger, so as to avoid delay caused by
protracted proceedings and to minimize
administrative burdens for all parties. In
determining whether an incumbent LEC
meets the Phase 1 criteria, we
tentatively conclude that the incumbent
LEC seeking Phase 1 treatment offer us
objective evidence of the existence of
these conditions. After receiving the
incumbent LEC’s filing, we propose to
allow for public comment. We propose
that we would then issue our decision
within 90 days after the comment
period has ended. We seek comment on
this proposed review mechanism.

177. We solicit comment on the
procedures that an incumbent LEC
should follow to demonstrate that it has
met the Phase 1 competitive trigger.
Petitioners should discuss whether an

incumbent LEC should file a petition for
waiver, a petition for declaratory ruling,
or some other filing, and how the
incumbent LEC should satisfy its
burden of proof. Because incumbent
LECs are required to open their
networks throughout each state in
which they offer service, we propose to
require that incumbent LECs meet this
competitive trigger on a state-by-state
basis in order to qualify for this relief.
We ask, however, whether incumbent
LECs should be able to seek Phase 1
treatment by geographic area, as
discussed in Section IV.B., above, even
though these areas would be smaller
than study areas. We seek comment on
this proposal.

178. We also invite parties to
comment on what actions the
Commission should take in the event
that it is shown that a LEC that has
received approval for Phase 1 or Phase
2 relief, or has demonstrated that
substantial competition exists for a
particular service, no longer satisfies the
applicable criteria. We particularly
invite comment on whether the
Commission’s complaint process is the
appropriate vehicle for parties to
demonstrate the necessary changed
circumstances and the specific remedies
the Commission should employ in the
event that an incumbent LEC no longer
meets the applicable Phase 1 or Phase
2 criteria, or can no longer demonstrate
the existence of substantial competition
for a particular service.

2. Reforms

a. Geographic Deaveraging. 179. Our
Part 69 rules generally require that an
incumbent LEC’s charges for access
elements be averaged within each of its
study areas. We have developed,
however, a system of density pricing
zones, which may be used by an
incumbent LEC to deaverage
geographically its rates for special
access and switched transport services if
that incumbent LEC meets certain
threshold interconnection requirements.
We instituted this density zone pricing
in response to the emergence of
competition in markets for those
services. In this NPRM, we propose
allowing incumbent LECs that have met
the Phase 1 trigger to deaverage rates
geographically for all access charge
elements other than the SLC. We ask
generally whether incumbent LECs
should also be able to deaverage the SLC
geographically. In the case of first
residential lines and single-line
business lines, should incumbent LECs
be permitted only to make
geographically-deaveraged reductions in
the SLC, in light of the Joint Board’s
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recommended decision that there be no
increases in the SLC for those lines?

180. In this NPRM, we propose to
permit price cap incumbent LECs that
satisfy the Phase 1 eligibility
requirements to deaverage
geographically their access charge
elements. We note that the availability
of geographically deaveraged unbundled
network elements is proposed as a
prerequisite for Phase 1 relief. Where
unbundled network elements are
deaveraged, continuing to require access
rates to be averaged across the study
area would foreclose the incumbent LEC
from meeting competition from
unbundled network elements in low-
cost areas, while still requiring the
incumbent LEC to charge below-cost
access rates in high-cost areas. As
discussed in Section III.B, above, we
seek comment on whether section
254(e) requires geographic deaveraging.
We also seek comment on the
relationship between geographic
deaveraging of access charges and
section 254(g).

181. Moreover, such discrepancies
between price and cost distort
competition by creating incentives for
entry in low-cost areas by carriers
whose cost of providing service is
actually higher than the incumbent
LEC’s cost of serving that area.
Similarly, geographic averaging across
large geographic areas distorts the
operation of markets in high-cost areas
when we require incumbent LECs to
continue offering services in those areas
at prices substantially lower than their
costs of providing those services. Prices
that are below cost reduce the
incentives for entry by firms that could
provide the services as efficiently, or
more efficiently, than the incumbent
LEC. Therefore, we propose that once
the requirements under Phase 1 have
been met, incumbent LECs should be
permitted to deaverage geographically
rates for access elements.

182. We note that, pursuant to the
Expanded Interconnection with Local
Telephone Company Facilities, CC
Docket No. 91–141, Report and Order
and Notice of Proposed Rulemaking, 57
FR 54323 (November 18, 1992) (Special
Access Expanded Interconnection
Order) and the Transport Phase 1,
Second Report and Order and Third
Notice of Proposed Rulemaking, 58 FR
48756 (September 17, 1993) (Switched
Transport Expanded Interconnection
Order), incumbent LECs currently may
deaverage access charges for special
access and switched transport services
when one cross-connect has been taken
within the study area. Phase 1
deaveraging would be broader—
extending to all access elements other

than the SLC, not just special access and
switched transport—and
complementary to deaveraging under
our Expanded Interconnection orders.
Thus, for any incumbent price cap LECs
that have not already met the one cross-
connect threshold for transport
deaveraging, we propose to permit
geographic deaveraging for special
access and switched transport when one
cross-connect has been taken in the
study area or when Phase 1 has been
met, whichever is earlier.

183. We seek comment on the
variability of the costs of providing
access charge elements. In particular,
we ask parties to submit evidence
indicating whether per-line and/or per-
minute costs of local switching services
vary geographically. We also seek
comment on the number and size of
zones that should be required or
allowed. One possible method is to
permit or require that the geographic
areas for access deaveraging match those
implemented by each state pursuant to
the 1996 Act. Because the prices for
competitors using incumbent LEC
unbundled network elements will differ
among these density zones, it would
seem necessary to permit incumbent
LECs to price their own access services
using the same areas. If the states
deaverage network elements and the
Commission does not deaverage access,
IXCs would only purchase network
elements in low-cost areas, and would
only take access in high-cost areas. We
seek comment on alternative approaches
for ensuring that geographic zones
generally reflect cost differences and
that the zones for unbundled network
elements, universal service, and access
charges are compatible. We also ask
whether any other geographic areas
would be more appropriate than either
of these options. Further, we seek
comment on whether incumbent LECs
should be permitted or required to
change the density zones established for
special access and switched transport to
coincide with the zones we ultimately
adopt in this proceeding. In considering
how best to deaverage geographically
the remaining access elements, we seek
to minimize administrative burdens for
incumbent LECs and the Commission.

184. Finally, we note that section
254(g) requires IXCs’ rates to subscribers
in rural and high cost areas to be no
higher than the rates for subscribers in
urban areas. We therefore invite parties
to comment on how IXCs would be
affected by incumbent LECs
geographically deaveraging their rates
for access elements.

b. Volume and Term Discounts. 185.
In this section, we consider permitting
incumbent LECs to offer volume and

term discounts for all of their access
charge elements upon achievement of
the Phase 1 competitive conditions.
Volume and term discounts are
permitted for special access services
without any competitive showing or
waiver of Part 69 of the Commission’s
rules. We currently permit volume and
term discounts on certain transport
services when incumbent LECs can
show a certain level of competition, as
evidenced by a specified demand for
their expanded interconnection
services. In the Switched Transport
Expanded Interconnection Order, we
permitted incumbent LECs, once a
specified threshold of interconnection
was met, to offer reasonable volume and
term discounts on entrance facilities
and interoffice facilities and tandem-
switched transport, including pricing
that reflects speeds greater than DS3.
We noted that, as a general matter, such
discounts should be permitted if they
are justified by underlying costs, and are
not otherwise unlawful, because they
encourage efficiency and full
competition. Term discounts recognize
cost savings that result from the
certainty of longer-term arrangements,
and volume discounts reflect the lower
per-unit cost of providing higher traffic
volumes on high capacity facilities. We
have previously concluded that volume
and term discounts can reasonably
recognize certain efficiencies that flow
from volume or term commitments
made by purchasers.

186. The Commission currently
allows an incumbent LEC to offer
volume and term discounts on switched
transport when one of the following
conditions has been met: (1) 100 DS1-
equivalent cross-connects for switched
transport service were taken by an
interconnector in the incumbent LEC’s
zone 1 offices in a study area, or (2) an
average of 25 DS1-equivalent switched
transport cross-connects per zone 1
office have been taken. These thresholds
were designed to balance the incumbent
LECs’ need for flexibility in light of
growing competition with the need to
give incumbent LECs incentive to act
cooperatively in implementing
expanded interconnection. We found
that discounted switched transport
service constituted a new service under
the price cap rules, thereby
necessitating the filing of cost
justification by the incumbent LEC. We
also required that discounted switched
transport tariff filings be made 120 days
in advance of their effective date, rather
than 45 days in advance, as required for
other new services.

187. Because of our current inefficient
rate structures, incumbent LECs face
pressure from high-volume customers
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due to the availability of bypass
facilities. The condition that incumbent
LECs make available unbundled
network elements at forward-looking
economic costs, including substantial
scale and scope economies, will place
additional pressure on access prices that
do not also reflect forward-looking
economic costs. We recognize the
significant benefits that may result from
volume and term discounts, including
the possibility that volume and term
discounts may enable an incumbent
LEC to reflect its actual costs more
accurately. However, we do not propose
permitting incumbent LECs to offer
volume and term discounts without first
meeting a competitive condition
because we remain concerned that such
discounts may serve to inhibit
competition if employed by incumbent
LECs before competitors can offer
volume and term discounts of their
own. By ‘‘locking in’’ customers with
substantial discounts for long-term
contracts and volume commitments
before a new entrant that could become
more efficient than the incumbent can
offer comparable volume and term
discounts, it is possible that even a
relatively inefficient incumbent LEC
may be able to forestall the day when
the more efficient entrant is able to
provide customers with better prices.

188. Because of this concern, we
therefore propose that incumbent LECs
be permitted to offer volume and term
discounts only if they have met the
Phase 1 conditions. The existence of
competition from the availability of
unbundled elements makes it less likely
that an incumbent LEC could lock in
particularly desirable customers with
long-term plans before competitors can
respond. Instead, it seems more likely
that the competitors will be able to use
unbundled network elements to offer
services at significant, pro-competitive
volume and term discounts. Precluding
volume and term discounts for access
service rates would require the
incumbent LEC to offer local switching
services purchased in high volume or
for long terms at prices greater than the
incumbent LEC’s costs for providing
those services, which would impede the
full development of effective
competition. We seek comment on this
proposal to give incumbent LECs the
authority to provide volume and term
discounts, and on the extent to which it
might affect the emergence of
competition in markets for exchange
access services. We seek comment on
whether these discounts need to be cost
justified.

189. On the other hand, we tentatively
conclude that it would not be in the
public interest to permit incumbent

LECs to offer ‘‘growth discounts’’ for
particular access services at Phase 1.
Growth discounts refer to pricing plans
under which incumbent LECs offer
reduced per-unit access service prices
for customers that commit to purchase
a certain percentage above their past
usage, or reduced prices based on
growth in traffic placed over an
incumbent LEC’s network. We are
concerned that because BOC affiliates
will begin with existing relationships
with end users, name recognition, and
no subscribers, they will grow much
more quickly than existing IXCs and
other new entrants. Thus, incumbent
LECs could circumvent the
nondiscrimination provisions of section
272 by offering growth discounts for
which, as a practical matter, only their
affiliates would qualify. Some
incumbent LECs argued in comments
filed in response to our Price Cap
Second FNPRM, that growth discounts
could benefit smaller IXCs that do not
qualify for volume discounts. These
incumbent LECs, however, failed to
provide evidence that growth discounts
would be cost-justified. We invite
parties to provide evidence that growth
discounts would not circumvent the
safeguards of section 272, and are, in
fact, justified by reduced costs of
providing service. We also seek
comment on whether the development
of competitive access markets would be
enhanced if incumbent LECs were
permitted to offer growth discounts.

c. Contract Tariffs and Individual RFP
Responses. 190. In the Competition in
the Interstate Interexchange
Marketplace, CC Docket No. 90–132,
Report and Order, 56 FR 55235 (October
25, 1991) (Interexchange Order), the
Commission adopted rules permitting
IXCs to offer common carrier services
pursuant to individually negotiated
contract tariffs. AT&T, then deemed as
a dominant carrier, was permitted to
offer services under contract tariff rates
only for those services that we had
found to be subject to substantial
competition. We required AT&T to file
a tariff setting forth the terms of each
negotiated contract, and to make the
same terms and conditions generally
available to similarly situated customers
under substantially similar
circumstances so as to comply with the
nondiscrimination provisions of the
Communications Act.

191. In the Price Cap Second FNPRM,
we proposed to apply similar contract
carriage rules to access services that the
Commission finds to be subject to
substantial competition, provided the
contract rates were made generally
available to similarly situated customers

under substantially similar
circumstances.

192. We propose to permit incumbent
LECs to offer contract tariffs when Phase
1 has been met. Incumbent LECs would
be required to make each contract tariff
both publicly available through a tariff
filing setting forth the contract’s terms,
and generally available to similarly-
situated customers on the same terms
and conditions. The availability of
contract carriage should lead to lower
prices for those customers using
contract tariffs. Under our price cap
rules, contract tariffs at reduced prices
could allow incumbent LECs to raise
prices for those customers not taking
service subject to these contract tariffs
due to the way the actual price indices
(APIs) are calculated. At Phase 1, the
entry barriers to competition will have
been removed, but competition may not
yet be sufficient to constrain the
incumbent LECs from raising prices
unreasonably for those customers not
under contract tariffs. Thus, as
suggested by Pacific Bell, we also
propose to remove contract carriage
service when calculating incumbent
LECs’ APIs in our price cap system. We
note that parties will be negotiating, or
obtaining arbitration of individual
arrangements before the states, under
section 252, and that certain
interconnection arrangements may be
substitutable for access services. This
may well place greater competitive
pressure on prices for incumbent LEC
access services at an earlier phase in the
development of competition than
existed for AT&T. Parties advocating
that we should delay contract carriage
until Phase 2 or until substantial
competition has been reached should
identify and quantify their concerns
with implementing this reform at Phase
1.

193. We also propose to remove the
prohibition against incumbent LECs
offering competitive response tariffs
when the requirements of Phase 1 have
been met. A competitive response tariff
is a contract tariff that a LEC initiates
when it responds to a competitor’s offer
to an end user, or in response to a
request for proposal. By requiring that a
competitor be present, competitive
response tariffs by definition provide an
additional justification for being made
available at this phase. To the extent
that parties disagree with our proposed
treatment of contract tariffs offered in
response to requests for proposals, we
invite comments demonstrating why
different conclusions would be in the
public interest.

d. Deregulating New Services. 194. We
also seek comment on whether to permit
incumbent LECs to offer certain access
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services outside price cap regulation
upon achievement of the Phase 1 trigger.
Such treatment might be possible
because a baseline access offering exists
that ensures continued provision of a
core service at reasonable rates. The
ability of incumbent LECs to offer some
access services outside price caps could
create incentives for incumbent LECs to
introduce services using the capabilities
of new technologies. Modifications to
our regulatory regime along these lines
for such services could increase
customer choice, streamline regulation,
and increase consumer welfare by
increasing incentives for innovation.

195. As BOCs are permitted to enter
the long-distance market, however, their
long-distance affiliates may well be
purchasing many of these new services,
as long-distance carriers with LEC
affiliates may well today. We seek
comment on whether this may give rise
to circumstances in which the LEC
could reduce the effects of competition
if it offered certain new services outside
price cap regulation. If so, when? We
also ask whether the section 202
prohibition against discrimination and,
with respect to the BOCs, the section
271(c) checklist and the section
272(e)(3) requirement that a BOC charge
its long-distance affiliate an amount for
access that is no less than the amount
charged to any unaffiliated
interexchange carriers, provide
sufficient protection against possible
anticompetitive conduct that we need
not make special exceptions to our
proposal. We also seek comment on the
relationship of this proposal to the
requirement to unbundle network
elements under the 1996 Act.

196. We also seek comment on
whether we could deregulate new
services. We now seek comment on
whether we should eliminate all
requirements that an incumbent LEC
obtain any regulatory approval before a
tariff introducing a new service can take
effect. Many new services take
advantage of new technical capabilities,
and the delay entailed in obtaining
regulatory approval may harm consumer
welfare. Because the underlying core
access service offerings, as well as
unbundled network elements, would
still be available, there may be little
benefit from requiring an incumbent
LEC to obtain regulatory approval before
introducing a new service. We ask
whether, if the new service is far
superior to the existing service, the
availability of the old service may not
provide sufficient safeguards. The
availability of the core service also
raises the question of whether price
regulation of new services is still
needed or warranted. If not, these

services could be removed from price
cap regulation. Alternatively, if such
services are not removed from price cap
regulation altogether, we seek comment
on whether we should eliminate the
new services test. We seek comment on
these alternatives. Parties are invited to
comment on whether relaxed regulation
is more appropriate for some types of
new services than it is for other new
services.

197. Finally, we seek comment on
whether, if we adopt the proposal in the
preceding paragraph, we should also
remove from price cap regulation some
services that have required waivers in
the past for their introduction. This
would equate the treatment of existing
services that were introduced following
a waiver request to that for future new
services. One example of such a service
is 500 access service, which allows IXCs
to offer their customers a service by
which a call to one number is routed to
a different telephone number at
different times, or in different
sequencing arrangements (a ‘‘follow-
me’’ service). This service offers
specialized features for which
continued regulation may not be
necessary if competing carriers can
develop substitute services to respond
to customer needs. We seek comment on
this example, and seek comment on
whether other similar services exist for
which continued price cap regulation
may not be necessary.

C. Phase 2—Actual Competition
198. In this subsection, we seek

comment on the removal of additional
regulatory constraints from incumbent
price cap LECs upon the establishment
of an actual competitive presence for an
exchange access service in a relevant
geographic area. A competitive presence
short of substantial competition would
help to ensure that the opening of the
network has happened in fact, not just
in theory, and would allow for further
reforms under conditions short of the
substantial competition necessary for
full deregulation and detariffing. At
Phase 2, we are seeking comment
broadly on: (1) Eliminating price cap
service categories within baskets; (2)
removing the ban on differential pricing
for access among different classes of
customers; (3) ending mandatory rate
structure rules for transport and local
switching; and (4) consolidating traffic-
sensitive and trunking baskets. We are
also seeking comment on whether and
how to implement these reforms, or
equivalent reforms, if the development
of competition comes at significantly
different rates for different switched
access services in different areas. These
reforms would appear appropriate

because the competition present at
Phase 2, together with the availability of
unbundled network elements and the
continuing price cap limits on price
increases, should restrain incumbent
LECs from overcharging their customers.
We seek comment as well on how to
define competitive presence for these
purposes, including whether we should
define the term differently for certain of
the above reforms than for others.
Finally, we seek comment on various
alternatives—including whether we
should remove any of these regulatory
constraints at Phase 1; whether we
should remove additional regulatory
constraints at Phase 2; and whether we
should wait until substantial
competition has developed, as described
above, before eliminating some or all
these constraints.

1. Trigger and Relevant Markets
199. We invite comment on three

possible factors for determining whether
an incumbent LEC has met the trigger
for Phase 2: (1) Demonstrated presence
of competition; (2) full implementation
of competitively neutral universal
service support mechanisms; and (3)
credible and timely enforcement of pro-
competitive rules. We also ask whether
the proposals for deregulating new
services we seek comment on in
subsection V.B.2.d, above, would be
better suited for Phase 2. We seek
comment on whether we should adopt
any or all of these factors for the Phase
2 trigger point, and whether there are
other competitive factors that we should
consider.

200. First, we seek comment on how
to determine when competition is
sufficient to end mandatory rate
structure rules for transport and local
switching, remove the ban on
differential pricing for access among
different classes of customers, eliminate
price cap service categories within
baskets, and consolidate the traffic-
sensitive and trunking baskets. We
could measure market share as one
factor, among others, in determining
whether competition exists in a given
market for purposes of removing the
regulatory constraints we have
identified. As we observed in the Price
Cap Second FNPRM, we previously
have used market share as one factor in
measuring the presence of competition.
Nevertheless, there are drawbacks to
using market share. An analysis of the
level of competition for incumbent LEC
services based solely on an incumbent
LEC’s market share at one time may not
provide an adequate basis for us to
conclude that a competitive presence
truly exists. Further, we lack data on the
relative market shares of incumbent
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LECs and their rivals, and thus would
need to develop reasonable and
nonburdensome ways to gather that
information if we were to rely on it. If
the Commission considers the relative
market shares of the incumbent LECs
and their competitors as one factor in
assessing the level of competition for
incumbent LEC services, what data and
information about incumbent LECs and
their competitors would be necessary to
assess their relative market shares? Also,
we would have to determine the
appropriate market to be measured and
the unit of measurement, such as
customer lines, revenues, or access
minutes. We seek comment on whether
using a market share trigger could affect
how the market develops. We seek
comment on whether, notwithstanding
an absence of competitive entry, the
incumbent could be adequately
restrained from raising its prices such
that it could obtain Phase 2 treatment.
If we were to adopt any new reporting
requirements for purposes of calculating
market share, we invite comment on
what effect this requirement would have
on incumbent LECs considered ‘‘small
businesses’’ for purposes of the
Regulatory Flexibility Act.

201. In addition to measuring market
share as a percentage, we seek comment
on the possible use of absolute measures
of competitors’ presence for services in
an area. For instance, we ask parties to
discuss whether a competitive presence
should be measured in terms of an
absolute number of customer lines,
residential lines, or access minutes. Are
there other factors that could be
measured that could support a finding
of competitive presence, e.g., a specified
number of competitive switches; or a
certain number of customers receiving
service from unbundled network
elements or competitive facilities? What
should be the relative importance of a
measurement of competition in light of
other factors that we propose to
incorporate into our analysis and on any
other factors that may be proposed? On
one hand, a simple measurable test
would be easier to administer than most
other potential tests; on the other hand,
the real significance of any particular
competitive presence in the marketplace
often only becomes clear after analyzing
several different variables that measure
competition.

202. We propose to apply any market-
presence test we might adopt on a
service-by-service basis. For example,
we propose to allow an incumbent LEC
to establish differential rates for
transport when that incumbent LEC has
satisfied the Phase 2 trigger for
transport, even if there is no
demonstrated presence of competitors

for local switching. Such an approach
would allow the incumbent LEC to
respond to competitive alternatives for
specific services, which should result in
lower prices and more efficient
utilization of the network, without
permitting incumbent LECs to raise
rates unreasonably for less competitive
services. Also, this approach would be
consistent with our proposal to remove
services from price cap regulation when
they are subject to substantial
competition. Certain Phase 2 proposals,
such as elimination of service categories
and consolidation of price cap baskets,
may not be amenable to implementation
on a service-by-service basis. We seek
comment on how any such elements of
Phase 2 regulatory relief should be
implemented.

203. A second possible factor to
consider in determining whether the
Phase 2 trigger has been met is whether
the universal service programs available
to incumbent LECs and other eligible
telecommunications carriers are
competitively neutral. The Universal
Service Joint Board recommended that
both the collection mechanism and the
disbursement mechanism for universal
service programs be competitively
neutral. We ask whether some
consumers will not see the benefits of
competition if the state universal service
programs are not competitively neutral.
If in practice only incumbent LECs can
receive universal service support, then
the disbursement mechanism is not
competitively neutral. Customers
should be able to choose their provider
based on who best serves their needs,
not on which provider specifically
qualifies for a subsidy payment. We
seek comment on this proposed factor.

204. We ask to what extent and how
enforcement of pro-competitive rules
should be a factor in determining
whether Phase 2 has been achieved.
Any state or federal rules or rights must
be enforced vigorously and swiftly so
that consumers enjoy the benefits of the
promised competition. States and the
FCC have a duty to create forums for
fast, fair and efficient dispute
resolution. We seek comment on
whether enforcement should be used as
a Phase 2 condition, and if so, on what
the specific criteria should be for
determining whether enforcement is
adequate.

205. We also seek comment here on
whether additional or different
conditions should apply before
implementing Phase 2 reforms. For
instance, we seek comment on whether
our definition of actual competitive
presence should differ for implementing
various of the reforms discussed here.
Should we require greater competitive

pressures on incumbent LEC access
charges before we implement certain of
the reforms discussed below? If so,
which ones, and why? We also seek
comment on the extent to which an
actual competitive presence, from
entrants purchasing unbundled
elements, using their own constructed
facilities, or a combination of the two as
a substitute for current access service,
would provide incumbent LECs
incentives to reduce access charges. If it
develops that carriers are competing for
end-user customers primarily by
providing bundles of local and long
distance service, to what extent would
incumbent LECs decide not to lower
access charges charged to IXCs, but
instead to raise them as high as possible
as long as possible? If this occurs for
certain groups of customers, or in
certain areas, should this affect how we
implement reforms at Phase 2, and, if
so, how? To what extent is this
competitive dynamic affected by the
absence of a legal requirement under the
1996 Act that a requesting carrier
provide local exchange service to an end
user in order to purchase unbundled
network elements and use them as a
substitute for access service? To what
extent would the continued constraints
of price cap regulation for certain access
services, perhaps as modified according
to certain of the methods discussed in
the prescriptive approach to access
reform, provide sufficient protection
during the transition to substantial
competition?

206. We solicit comment on the
procedures that an incumbent LEC
should follow to demonstrate that it has
met the Phase 2 triggers for one or more
services. Petitioners should discuss
whether an incumbent LEC should file
a petition for waiver, a petition for
declaratory ruling, or some other filing,
and how the incumbent LEC should
satisfy its burden of proof.

207. We also seek comment on the
relevant geographic area that should be
considered in determining whether an
incumbent LEC has met the Phase 2
competitive trigger. As discussed in
Section II.D.1 above, there are several
possible ways of specifying geographic
areas. We tentatively conclude that any
geographic area used in considering the
presence of substantial competition
would be appropriate for purposes of
Phase 2. Moreover, by not requiring
parties to maintain data on multiple
geographic areas, such an approach
would keep administrative burdens on
all parties to a minimum. We seek
comment on this tentative conclusion.
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2. Reforms
a. Service Categories Within Baskets.

208. The price cap service categories
were developed both to protect
ratepayers from precipitous changes in
the prices for incumbent LEC services,
and to prevent incumbent LECs from
disadvantaging one class of ratepayers
to the benefit of another class. We
tentatively conclude that, given
competition in Phase 2, the current
service categories in the trunking and
traffic-sensitive baskets would no longer
be necessary. We invite comment on
how we should eliminate service
categories, because doing so on a
service-by-service basis appears
infeasible. While the upper service band
indices (SBIs) prevent incumbent LECs
from offsetting price reductions in one
service category with increases for less
competitive services, the development
of a competitive presence will provide
IXCs with the alternatives of obtaining
service from competitive LECs or using
unbundled network elements instead.
We seek comment on eliminating the
current service categories at Phase 2.
Parties should address whether there
will be a need for any service categories
at that point, to describe those
categories, and to explain why it would
be in the public interest to retain them.

b. Differential Pricing for Access to
Different Classes of End-Users. 209.
While we generally have not considered
differential pricing for access services to
different classes of customers in prior
proceedings (except for the Subscriber
Line Charge), we seek comment on
whether we should permit such
flexibility at Phase 2. As used in this
NPRM, we define differential pricing as
permitting incumbent LECs to charge
different rates for access to different
classes of customers. There are at least
three classes for which differential
pricing may be appropriate: Residential,
single-line business, and multi-line
business. We invite parties to suggest
additional classes, and to analyze why
rates for access to such classes should
be afforded differential treatment. We
seek comment on whether, for
incumbent LECs that use differential
pricing for their access rates, we should
adopt some safeguards to protect the
classes of customers not subject to
competition, e.g., residential and single-
line business, and if so, what those
safeguards should be.

210. Differential pricing for access
could pose the same substantial risks to
competition that accompany contract
carriage and RFPs, but, because
differential pricing would enable an
incumbent LEC to adjust all prices for
access to a class of customers within a

zone at the same time, the risks would
be on a greater scale. We seek comment
on whether we should permit
incumbent LECs to offer differential
pricing for access once the requirements
of Phase 2 have been met.

c. Rate Structure Rules for Transport
and Local Switching. 211. We seek
comment on eliminating the rate
structure rules for the transport and
local switching rate elements at Phase 2.
We would also eliminate the mandatory
rate structure modifications for
transport and local switching that we
propose in Section III, above. At Phase
2, if an incumbent LEC attempted to
establish an inefficient rate structure, an
IXC would be able to avoid paying
above-cost rates by using cost-based
unbundled network elements to
originate and terminate toll traffic, or by
acquiring access from a competitive
provider. We will be able to rely on the
presence of competitors to oblige the
incumbent LECs to establish rate
structures that reflect the manner in
which costs are incurred. We do not
propose to introduce this reform at
Phase 1, even though unbundled
network elements can act as an effective
substitute for switched access at that
point. We tentatively conclude that we
should allow the Phase 1 reforms to take
their effect prior to eliminating our
mandatory rate structure rules, because
it is not clear that the mere existence of
efficient rate structure rules for
unbundled network elements will cause
incumbent LECs to adopt efficient
access rate structures. For example,
incumbent LECs may have an incentive
to set per-minute access charges to raise
the cost for interexchange resellers, who
may have difficulty vertically
integrating. This pricing would raise the
marginal costs of those IXCs, distorting
competition and raising prices and the
profits of a LEC or its interexchange
affiliate. We seek comment on this
reform, and on when our mandatory rate
structure rules should no longer apply.
We also seek comment on whether we
should keep our rate structure rules for
terminating access even after we have
removed them for originating access.

212. In conjunction with elimination
of transport and switching rate structure
rules, we also ask parties to comment on
whether carriers satisfying Phase 2
requirements should be permitted to
apportion access charges between
carrier and end user according to
marketplace pressures. In this regard,
incumbent LECs would be treated in the
same manner as competitive LECs, with
neither a requirement nor a prohibition
against adopting the most commercially
appropriate rate structure. Commenters
should discuss whether we should

permit LECs to collect charges from end
users for originating access, terminating
access, or both, and whether such
charges should be imposed on the party
placing a call or the party receiving the
call. Commenters should also address
whether providing this flexibility might
violate section 254(g), which prohibits
interexchange rates in rural or high cost
areas from exceeding rates in urban
areas. Alternatively, we seek comment
on any steps we should take to ensure
that an IXC can recover access charges
from its customers in an efficient
manner.

d. Consolidation of the Traffic-
Sensitive and Trunking Baskets. 213.
When we created the price cap baskets
for incumbent LECs, each with separate
price cap indices and bands, we
balanced two competing concerns. First,
we limited the number of baskets to
ensure that the company-wide
productivity offset would be appropriate
for each basket. Second, we sought to
limit the incumbent LECs’ ability to
subsidize price decreases for
competitive services with price
increases for services in a less
competitive basket. We expect that
competition in trunking and switching
will develop at approximately the same
rate. Thus, the need to separate the
traffic-sensitive and trunking baskets is
reduced. We do not seek comment on
consolidating the common line basket,
because the common line possesses
different bottleneck characteristics than
do local switching and transport. These
differences are likely to cause
competition for common line services to
develop differently than and probably
generally lag somewhat behind
competitive developments in the traffic-
sensitive and trunking baskets. We do
not seek comment on consolidating the
interexchange basket because services
within the interexchange basket are
more competitive, and so are likely to be
subject to substantial competition more
quickly than traffic-sensitive or trunking
services. At this point, we invite
comment on consolidating the traffic-
sensitive and trunking baskets, enabling
incumbent LECs to price their services
more efficiently in response to the
competitive market. Consolidating the
traffic-sensitive and trunking baskets
also reduces the administrative burdens
placed on incumbent LECs.

214. We have considered modifying
price cap baskets in the past, but
declined to do so in the absence of
information about the state of
competition in the local telephone
markets. We suggest two possible points
at which to remove this constraint:
Phase 2 or in conjunction with the
phase-out of the TIC, discussed below.
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Our Phase 2 triggers should assess
competition adequately for the purpose
of determining whether incumbent LECs
should be able to consolidate the traffic-
sensitive and trunking baskets. Until the
incumbent LEC reaches Phase 2 for each
basket, it continues to face less
competition for the services in one of
the baskets relative to the services in the
other. During this time, an incumbent
LEC that can consolidate these baskets
may still have an incentive and the
ability to engage in anticompetitive
behavior. We believe that in order to
reduce this incentive, incumbent LECs
would have to reach Phase 2 for each of
the services within these baskets.
Nevertheless, it may be better to permit
consolidation of the traffic-sensitive and
trunking baskets as part of the
incumbent LECs’ phasing out of the TIC.
Removing this constraint at the time of
the TIC phase-out would provide a
method for incumbent LECs to reassign
costs from the TIC. We seek comment
on consolidating the traffic-sensitive
and trunking baskets, particularly on
when the consolidation should take
place. We ask parties that favor
consolidating the traffic-sensitive and
trunking baskets as part of the
incumbent LECs’ phasing out of the TIC
address what would ensure that
incumbent LECs would not engage in
anticompetitive behavior with respect to
the services within these baskets.

VI. Prescriptive Approach to Access
Reform

A. Introduction

215. In Section V above, we have set
forth a framework under which we
would reduce or eliminate, in phases
tied to the potential for and growth of
competition, access charge requirements
that constrain rate structures and price
levels. Some parties, such as MCI, may
contend that a market-based approach is
inadequate to the task of reforming
access. Such parties might argue that, at
best, competition will emerge unevenly
among geographic areas, services, and
customer classes, and argue that a
second option for access reform, a
prescriptive approach, should be
followed. Although a prescriptive
approach would move access rates to
forward-looking economic costs in a
more predictable and uniform manner
than a market-based approach, such an
approach would also require that the
Commission play a greater role in the
telecommunications marketplace. In
Section IV.A above, we invite comment
generally on whether a market-based
approach, prescriptive approach, or
some combination of the two

approaches provides the best path for
access reform.

216. In this Section, we seek comment
on the specific requirements we should
apply to incumbent LECs if we adopt an
alternative, more prescriptive approach
to access reform. First, we invite
comment on the goal of a prescriptive
approach. Next, we invite comment on
a number of proposals, many of which
have been suggested by industry
participants, for specific requirements
that could be incorporated into the
prescriptive approach. Many proposals
discussed below are designed to reduce
access rates generally, because reducing
access rates should in most, if not all,
cases result in rates that are closer to
cost. One of our proposals is to
prescribe TSLRIC-based access rates,
which would force rates to cost more
effectively than our other proposals, but
would also be more administratively
burdensome. Finally, we address
establishing phases for prescriptive
access reform, to avoid the market
disruptions that might occur if we
required incumbent LECs to move
interstate access rates to cost on a
‘‘flash-cut’’ basis.

B. Goal of Prescriptive Access Reform
217. In both the prescriptive approach

to access reform discussed in this
Section and the market-based approach
discussed in Section V, we seek to
develop competition for interstate
access services, which will ultimately
result in the deregulation of these
services. As we have emphasized
elsewhere in this NPRM and in other
proceedings, the 1996 Act commands us
to foster efficient competition in all
telecommunications markets and to
remove regulation when marketplace
forces will drive competing providers to
lower their costs and prices and offer
services that are responsive to the
demands of consumers. An intermediate
goal of the market-based approach is to
permit market forces to drive interstate
access rates to economically efficient
levels. We propose adopting a similar
intermediate goal for prescriptive access
reform; i.e., we propose to adopt rules
that would drive access rates to
economically efficient levels. MCI and
AT&T have argued that interstate access
rates, as well as prices for unbundled
network elements offered pursuant to
the 1996 Act, should be based on the
forward-looking economic costs of those
services or elements. Those IXCs have
also submitted computer models
designed to calculate forward-looking
economic cost. Specifically, in the case
of access services, the model calculates
‘‘Total Service Long Run Incremental
Cost’’ (TSLRIC) of the access service,

and in the case of unbundled network
elements, the model calculates the
TSLRIC of network elements, also
known as Total Element Long Run
Incremental Cost (TELRIC).

218. An incumbent LEC’s TSLRIC for
a given service or facility, such as
exchange access service, should include
all incremental costs directly
attributable, or dedicated, to the
delivery of the service or facility in
question. Carriers also should be
allowed to recover a reasonable
allocation of their forward-looking
common costs, defined as those costs
that are incurred in connection with the
production of multiple products or
services that remain unchanged as the
relative proportion of those products or
services varies. We note that when
calculating the forward-looking
economic cost of exchange access
services, because these services share
common network facilities with other
incumbent LEC-provided services, such
as local exchange service and
intraLATA toll, fewer costs will be
directly attributable or dedicated totally
to exchange access services.
Consequently, the incumbent LEC may
need to recover significant common
costs in addition to the TSLRIC of
exchange access. These common costs
should be recovered in a manner that is
economically efficient and consistent
with the pro-competitive goals of the
1996 Act. By contrast, the TELRIC of a
specific facility, such the loop or the
switch, would directly attribute to that
facility all costs caused by that facility,
regardless of the services provided by
that facility. Consequently, the forward-
looking common costs that the
incumbent LEC must recover in
addition to the TELRIC of that facility in
order to recover forward-looking
economic costs are lower than the
forward-looking common costs that
need to be recovered for a service.
Additionally, the forward-looking costs
of unbundled network elements should
not include the costs of billing and
marketing to end users, because
unbundled network elements are
intermediate products offered to
competing carriers.

219. Under both TSLRIC and TELRIC-
based pricing methodologies, prices
should be based on forward-looking
economic costs, including a reasonable
allocation of forward-looking joint and
common costs, and allow incumbent
LECs to earn a fair, risk-adjusted rate of
return on their investments. Such
pricing should encourage efficient and
effective entry into the local
telecommunications marketplace.
Commission staff will soon be releasing
for comment an analysis of the use of
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computer models in estimating forward-
looking economic costs. In the event we
determine that a market-based approach
will not result in the development of
efficient competition, we tentatively
conclude that our goal for prescriptive
access reform should focus on interstate
access rates based on some form of a
TSLRIC pricing method. We seek
comment on this tentative conclusion.
Below, we seek comment on several
proposals for rules that would drive
interstate access rates to TSLRIC levels.

C. Specific Regulatory Requirements

1. Readjustment of Rates to Economic
Cost Levels

220. In the Price Cap Performance
Review for Local Exchange Carriers, CC
Docket No. 94–1, First Report and
Order, 60 FR 19526 (April 19, 1995)
(LEC Price Cap Performance Review),
we required incumbent price cap LECs
to adjust their price cap indices (PCIs)
downward to reflect our decision to
revise, in light of our past experience
with price cap regulation, one of the
economic studies on which we based
the X-Factor in the LEC Price Cap Order.
In this Section, we seek comment on
whether we should require a similar
reinitialization in this proceeding.
Specifically, we seek comment on the
feasibility of readjusting the PCIs
applicable to an incumbent LEC’s
baskets on the basis of a TSLRIC-based
study. This would be one means of
implementing the proposals of AT&T
and MCI that access rates should be set
at forward-looking economic costs.
Under this approach, we would
determine the forward-looking
incremental costs of providing all the
access services in a price cap basket,
and then add a suitable allocation of
forward-looking common costs. Finally,
we would require incumbent LECs to
reduce their PCIs by an amount
equivalent to the difference between
their current PCIs and the TSLRIC
revenues of providing the services in
each basket. One benefit of requiring
such a reinitialization is that it would
enable us to avoid the administrative
burdens associated with determining
the proper allocation of common costs
to each service within a basket. On the
other hand, the reinitialization of PCIs
we consider in this Section would
simply lower rate levels. It would not
guarantee that the incumbent LECs’ rate
structures would be reasonable. We seek
comment on whether rate structure
concerns should outweigh our concerns
regarding the administrative burdens of
allocating common costs. In Section
VI.C.4 below, we seek comment on
prescribing rate levels and rate
structures based on TSLRIC studies,

which would help ensure that
incumbent LECs’ rate structures are
reasonable, but would also require us to
determine how to allocate common
costs.

221. In order to reinitialize PCIs to
levels that are consistent with the
TSLRIC of incumbent LECs’ access
services, the Commission could evaluate
incumbent LECs’ TSLRIC studies for
each price cap basket. This approach,
however, could impose significant and
potentially costly burdens on the FCC,
incumbent LECs, and interested parties.
Alternatively, state commissions might
be better suited to evaluate TSLRIC-
based studies because state
commissions generally have more
experience with cost studies. Under this
approach, which we could implement
under section 410(a) of the Act, we
would rely on the state commissions’
results to determine the difference
between current interstate access rates
and forward-looking economic cost-
based access rates, and reinitialize
interstate PCIs based on this difference.
This approach ensures coordinated
treatment between jurisdictions. We
seek comment on this alternative and
invite parties to comment on what, if
any, federal guidelines should be
established for the conduct of these state
studies. Commenters should also
suggest alternative proposals for
reinitializing PCIs at forward-looking,
economic cost, in the event we
determine that a market-based approach
will not result in economically efficient
rates.

222. We seek comment on whether
TSLRIC calculations for the services in
some price cap baskets could be based
in part on or derived from the TELRIC
of certain unbundled network elements.
TSLRIC and TELRIC are different
versions of the same pricing
methodology. To the extent that states
reviewing arbitration agreements
governing the prices of unbundled
network elements rely on TELRIC
studies, those studies might also
provide data useful for determining
TSLRIC rates for access prices. We seek
comment generally on the feasibility of
using prices derived from individual
network element costs to establish
prices for interstate access service. In
particular, are there access services that
employ dedicated facilities that are
equivalent to an unbundled network
element, and in those cases, would there
be any difference between the TSLRIC
of the access service and the TELRIC of
the unbundled network element? For
instance, it is not clear that the TSLRIC
price of dedicated transport service, as
opposed to tandem-switched transport
service, should significantly differ from

the TELRIC of a dedicated transport
element. We also seek comment on what
costs, if any, should be included in the
price of interstate access that are not
included in the price of unbundled
elements. For example, we ask
commenters to address the nature of
marketing and other customer
operations costs that are involved with
the provision of access services, and ask
that they identify any costs that are
incurred in the sale of access services
that are not incurred in the sale of
unbundled elements.

223. In addition, we solicit comment
on whether it is possible to reduce the
administrative burdens associated with
this approach by deriving estimates for
TSLRIC-based prices in some study
areas from TSLRIC or TELRIC studies
conducted previously in other study
areas. Is there a generic cost model that
could be used to determine TSLRIC-
based interstate access prices?

224. Some parties that advocate
readjusting access rates to the TSLRIC
level maintain that TSLRIC rates would,
in most cases, result in access rate
reductions. In Section VII.A below, we
seek comment on whether this is the
case, the reasons therefore, and the
magnitude of any differential. TSLRIC-
based rates by definition would not be
based on the level of embedded costs,
regardless of whether embedded costs
exceed TSLRIC-based rates or TSLRIC-
based rates exceed embedded costs. We
note that the presence of competitive
LECs might increase incumbents’ cost of
capital, and might warrant increasing
depreciation rates. These effects might
decrease to some extent any difference
between TSLRIC-based rates and current
rates. In Section VII.B, below, we seek
comment on whether and to what extent
incumbent LECs should be permitted an
opportunity to recover any difference
between TSLRIC-based rates and current
rates.

2. Reinitialization of Rates on Some
Other Basis

225. In the event we determine that a
market-based approach to interstate
access charge reform will not move rates
closer to their economic cost, and
reinitialization of PCIs based on TSLRIC
studies or TELRIC cost models is not
feasible, we could reinitialize PCIs on
some other basis. For example, we could
reduce PCIs to a level that would result
in rates targeted to yield a rate of return
of no more than 11.25 percent. A second
basis for reinitialization could be to
prescribe a new rate of return and then
reinitialize access rates based on that
rate of return as urged by MCI, AT&T,
and GSA in the LEC Price Cap
Performance Review proceeding.
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Developing a new starting point for
incumbent LEC PCIs under either of
these two approaches might be
reasonable for several reasons. First, to
the extent that current price cap rates
include a cost of capital greater than
that necessary to enable carriers to
attract investors, these rates may not
represent the most reasonable balance
between ratepayer and stockholder
interests. Second, although we found in
the LEC Price Cap Performance Review
Order that there was not sufficient
reason for reducing access rates in the
1995–96 access period for changes in
the cost of capital, the incumbent LECs’
cost of capital may now be less than
11.25 percent. Specifically, in the
Amendment of Parts 65 and 69 of the
Commission’s Rules to Reform the
Interstate Rate of Return Represcription
and Enforcement Processes, CC Docket
No. 92–133, Report and Order, 60 FR
28542 (June 1, 1995) (Represcription
Reform Order), we found that the rate of
return prescription may warrant
revision if the monthly average on ten-
year U.S. Treasury securities changes by
more than 150 basis points, and the
change continues for six months or
more. In February 1996, the Common
Carrier Bureau invited comment on
whether to initiate a proceeding to
represcribe the authorized rate of return
for incumbent LECs subject to rate-of-
return regulation, pursuant to the trigger
mechanism we established in the
Represcription Reform Order. If that
proceeding reveals that the rate-of-
return LECs’ cost of capital has
decreased since we prescribed the
current authorized rate of return in
1990, then the price cap LECs’ cost of
capital may possibly be lower as well.
On the other hand, incumbent LECs face
potential competition as a result of the
Act that they did not face previously.
This potential competition could
increase the risks facing the incumbent
LECs, and thus increase their cost of
capital, thus mitigating to some extent
the factors suggesting that incumbent
LECs’ cost of capital has decreased since
1990. We also note that evolving
competition may make it appropriate to
assign different costs of capital to
different services, reflecting differences
in competition and higher risks in
transport, switching, and loop services
respectively.

226. We invite parties to discuss
whether our prescriptive regulatory
requirements should include
reinitialization of price cap indices on
any of the above-mentioned bases in
this Section or Section VI.C.1. We seek
comment on how, if we were to proceed
with this approach, to reinitialize price

cap indices. We also invite parties to
provide estimates of what effect these
reinitializations would have on the
incumbent LECs’ PCIs. In Section III.E
above, we solicit comment on whether
we should target the effects of any
reinitialization to the TIC as a means of
phasing out that rate element.

227. While reducing PCIs would
clearly reduce access rates, reinitializing
indices based on earnings could have a
negative effect on the productivity
incentives of the LEC price cap plan.
Represcribing a rate of return would
also be administratively burdensome.
We invite commenters to discuss
whether any such negative effects are
likely to outweigh the benefits of
moving rates closer to their economic
cost, and whether this approach is
consistent with the development of
efficient competition.

3. Revision of LEC Price Cap Plan

228. In 1990, the Commission adopted
mandatory price cap regulation for the
BOCs and GTE. Other incumbent LECs
may elect to be governed by price cap
regulation. In simple terms, price cap
regulation permits rates to increase no
more than a measure of inflation minus
an ‘‘X-Factor,’’ that largely reflects a
reasonable productivity target. Thus, the
higher the X-Factor, the more
downward pressure price cap regulation
applies to access rates.

229. The X-Factor represents in large
part the amount by which carrier
productivity has historically exceeded
productivity in the economy generally.
The X-Factor also includes a 0.5 percent
consumer productivity dividend (CPD).
The CPD was intended to serve the
policy goal of assuring that the first
benefits of the incumbent LECs’
productivity growth induced by price
cap regulation would flow to access
customers in the form of reduced rates.
A policy-based mechanism similar to
the CPD could be used to force price cap
incumbent LECs to reduce their rates
further. For example, if we can rely on
TELRIC studies to estimate the
economic costs of access services, as we
discuss in Section VI.C.1 above, then we
could set this policy-based mechanism
at some fraction of the percentage
difference between current access rates
and rates based on economic costs.
Therefore, in this example, setting the
policy-based mechanism at 20 percent
of the initial difference between current
rates and economic cost-based rates
should then cause the price cap formula
to drive access rates to cost over a five-
year period, assuming that costs do not
change during that period. We invite
comment on the use of such a policy-

based mechanism, and on the derivation
of such a mechanism.

230. In 1995, we adopted the Price
Cap Performance Review for Local
Exchange Carriers, CC Docket No. 94–1,
Fourth Further Notice of Proposed
Rulemaking, 60 FR 52362 (October 6,
1995) (Price Cap Fourth FNPRM), in
which we sought comment on various
proposals for revising the productivity
offset component of the X-Factor, and
for eliminating sharing obligations and
the low end adjustment mechanism.
Subsequently, the Customers for Access
Rate Equity (CARE) Coalition has filed
several ex parte statements urging that
we complete expeditiously the
rulemaking proceeding initiated in the
Price Cap Fourth FNPRM and adopt a
higher X-Factor or set of X-Factor
options. AT&T and MCI have also urged
us to adopt a higher X-Factor. We solicit
comment on whether there is any
justification for increasing the
productivity offset, either on the basis of
the record developed pursuant to the
Price Cap Fourth FNPRM, or on more
recent economic studies. We
specifically invite parties to discuss the
effects of a forward-looking cost of
capital and economic depreciation on
TFP measurement. Parties relying on
more recent economic studies must
comply with the ‘‘general criteria’’ we
established for economic studies in the
Price Cap Fourth FNPRM.

231. We also seek comment on
whether we should change the rules
governing justification of tariff filings
that cause the API for a basket to exceed
the PCI. The price cap plan does not
prohibit above-cap rate filings, but does
subject such filings to stringent review
standards. An incumbent LEC making
an above-cap filing must submit an
extensive cost showing that explains all
cost allocations down to the lowest
possible level of disaggregation. It must
also give a detailed explanation of the
reasons for the prices of all rate
elements to which costs are not
assigned. We have stated that we will
find such filings lawful only if the
incumbent LEC can demonstrate that
compliance with the price cap rules
would have the effect of denying the
LEC the opportunity to attract capital
and continue to operate. A LEC that is
permitted to charge above-cap rates
becomes subject to traditional rate-of-
return regulation with respect to those
rates.

232. The cost showing contemplated
by the price cap rules is, in essence, a
traditional, embedded-cost rate case. We
seek comment on whether the rules
should be changed to require that above-
cap filings be justified based on the
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forward-looking economic cost of
providing access service.

4. Rate Prescription

233. The proposals we discuss above,
reinitializing price cap indices and
increasing the X-Factor, are designed to
reduce access rates. None of those
proposals would necessarily compel
price cap incumbent LECs to adopt
efficient rate structures, nor ensure that
price cap incumbent LECs allocate
common costs in a reasonable manner.
In Section III above, we invite comment
on revisions to the rate structure rules
to require price cap LECs to develop
access rates that reasonably reflect the
manner in which they incur costs. Here,
we seek comment on whether those
rules are sufficient to ensure that access
rates reflect costs in areas subject to
prescriptive access reform. We also seek
comment on prescribing forward-
looking incremental cost-based access
rates as part of our prescriptive
approach to access reform.

234. Basing the prices of discrete
unbundled network elements, such as
loops and switching, on a forward-
looking economic cost methodology
may be more economically rational than
using the same methodology to price
conventional services, such as interstate
access. Separate services are typically
provided over shared network facilities,
the costs of which may be joint and
common. For example, interstate access
is typically provided using the same
loops and line cards that are used to
provide local service. The costs of these
elements are, therefore, common to the
provision of both local and long-
distance services. Conversely, certain
unbundled elements, such as loops and
line cards, can be priced individually
using a TELRIC methodology, and in
those cases the allocation of common
costs is less problematic than when
pricing services.

235. We invite comment on whether,
if we adopt a prescriptive approach to
access reform, we should require
incumbent LECs to conduct TSLRIC
studies, and create new prices for
individual interstate access services on
the basis of those studies. Under this
proposal, we would reset access prices
once, and then rely on price cap
regulation to keep rates just and
reasonable. We also seek comment on
how to allocate common costs if we
were to adopt this approach, and
whether problems raised by allocating a
large amount of common costs relative
to direct costs outweigh the benefits of
this approach.

D. Phases for Prescriptive Approach

236. We are unable at this time to
quantify the magnitude of the
difference, if any, between current
interstate access rates and rates based on
forward-looking economic costs. We
seek comment on the amount of that
difference in Section VII.B below, and
the extent to which incumbent LECs
should be permitted an opportunity to
recover that amount. In this Section of
the NPRM, we observe only that there
may be a substantial cost difference
relative to interstate access revenues as
a whole. If so, we tentatively conclude
that we should include some sort of
transition mechanism in the
prescriptive access reform plan,
comparable to the phases of the market-
based access reform plan we discuss in
Section V above.

237. One possible transition
mechanism could be to establish phases
for any reinitialization of price cap
indices that we may adopt. In other
words, we would implement the
reduction in price cap indices through
a series of reinitializations rather than a
single reinitialization. A second option
could be to adopt a policy-based
increase to the X-Factor for a number of
years, to reduce interstate access
gradually, and then reinitialize price
cap indices to TSLRIC levels as
discussed in Section VI.C.1 above. We
could also adopt a policy-based increase
to the X-Factor for a number of years,
and then prescribe TSLRIC-based access
rates. Parties are invited to comment on
all these options, and to make
suggestions of their own.

VII. Transition Issues

238. In this proceeding, we must
address a variety of issues relating to the
transition from the regulatory structure
that existed before the passage of the
1996 Act to that which will exist after
the three proceedings have been
completed. In Section VII.A, below, we
seek comment on the manner in which
the universal service support amounts
attributable to the interstate jurisdiction
should reduce interstate access rates. In
Section VII.B., we address issues
relating to the potential difference
between the revenues that incumbent
LECs generate from current interstate
access charges and the revenues that
revised access charges are likely to
generate. We seek comment on both the
estimated magnitude of that difference
and the extent to which alternative
methods of recovery of that difference
should be permitted.

A. Universal Service Joint Board
Recommended Decision

239. The 1996 Act states that any
federal universal service support
provided to eligible carriers ‘‘should be
explicit’’ and recovered on an
‘‘equitable and nondiscriminatory
basis’’ from all telecommunications
carriers providing interstate
telecommunications service. In the Joint
Board Recommended Decision, the Joint
Board recommended that the
Commission establish a nationwide
benchmark to use in calculating the
amount of universal service support
eligible telecommunications providers
will receive. Each eligible carrier would
receive revenues from the federal
universal service support mechanism
based on the amount its forward-looking
costs of serving a subscriber, as
calculated using a proxy model, exceed
the benchmark. The Joint Board advised
that the benchmark be based on the
nationwide average revenue-per-line,
i.e., the sum of the revenue generated by
local, discretionary, access services, and
others as found appropriate, divided by
the number of loops served. Final
determination of this issue, however,
must also take into consideration the
revenue base for universal service
contributions. The Joint Board further
advised the Commission to construct
two benchmarks, one for residential
service and a second for single line
business service. The Joint Board
recommended that costs in excess of the
benchmark be funded through an
assessment based either on the interstate
revenues of all interstate
telecommunications carriers less
interstate payments to other carriers, or
interstate and intrastate revenues of all
interstate telecommunications carriers
less payments to other carriers.

240. In its Recommended Decision,
the Joint Board affirmed the
Commission’s tentative conclusion that
LTS payments constitute a universal
service support mechanism that serve to
equalize LECs’ access charges by raising
some carriers’ charges and lowering
others. The Joint Board concluded that
the LTS mechanism is inconsistent with
the 1996 Act’s requirement that support
be collected from all providers of
interstate telecommunications services
on a non-discriminatory basis.
Accordingly, the Joint Board
recommended that the LTS system no
longer be supported via the access
charge regime, and that rural incumbent
LECs continue to receive payments
comparable to LTS from the new
universal service support mechanism. In
the event the Commission implements a
rule assessing carriers’ universal service
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support contributions based on both
interstate and intrastate
telecommunications revenues, the Joint
Board recommended that there should
be a downward adjustment in the
residential and single-line business SLC
cap and CCL charges to reflect the
recovery of LTS from other sources.

241. We recognize that, because of the
role that access charges have played in
funding and maintaining universal
service, it is critical to implement
changes in the access charge system
together with complementary changes
in the universal service system.
Regardless of whether features of our
access charge system, such as the per-
minute CCL charge and geographically-
averaged rates, contravene section 254
as discussed in Section III.B., above, we
seek comment on whether retaining
such features in light of the possible
changes in universal service could, in
essence, compensate incumbent LECs
twice for providing universal service.
We ask commenters addressing this
issue to identify the circumstances,
including assumed structure of the high-
cost area support mechanisms, under
which any ‘‘double recovery’’ may exist.
We further seek comment on how we
could best address any potential double
recovery.

242. We propose that a downward
exogenous cost adjustment should be
made for price cap incumbent LECs to
reflect revenues received from any new
universal service support mechanism.
We note that the Commission, after
receiving recommendation from a joint
board, must determine the extent to
which universal service support
revenues are apportioned to the
interstate jurisdiction. In the event the
Commission concludes that high cost
universal service support should be
allocated to the interstate jurisdiction,
how should we adjust the price cap
indices to reflect new explicit universal
service support? Parties should also
comment on whether a downward
adjustment to the incumbent LECs’ PCIs
should be across-the-board, or targeted
to a particular basket or service
category, e.g., the trunking basket or the
TIC, or to the CCL charge or any new
mechanism that may replace it. We seek
comment on the manner in which we
must adjust incumbent LECs’ price cap
indices to account for the removal of
LTS from incumbent LECs’ access
charges. We tentatively conclude that a
downward exogenous cost adjustment
should be made to the CCL charge, or
to any new mechanism that may replace
it, to the extent that the recovery of LTS
from other sources is not offset by a SLC
cap reduction, and seek comment on
this tentative conclusion.

243. For rate-of-return incumbent
LECs, interstate costs must be reduced
to reflect revenues received from any
new universal service support
mechanism to the extent allocated to the
interstate jurisdiction. We seek
comment on how such reductions
should be treated in Part 69 for non-
price cap incumbent LECs. Finally, we
seek comment on how our proposed
interstate ratemaking treatment of the
new universal service support
mechanism affects small business
entities, including small incumbent
LECs and new entrants.

B. Treatment of Any Remaining
Embedded Costs Allocated to the
Interstate Jurisdiction

244. A number of IXCs assert that a
significant difference exists between the
revenues generated by access charges
based on embedded costs allocated to
the interstate jurisdiction by Part 36,
and the revenues that would be
produced by access rates based on the
forward-looking economic cost of
providing access services. For example,
as of November 1996, AT&T estimated
that total interstate access charges
collected today from interexchange
carriers exceed the forward-looking
economic cost of providing access by
about $11.0 billion, or nearly 70 percent
of that total. Similarly, in October 1996,
AT&T asserted that it pays incumbent
LECs an average (interstate/intrastate)
per-minute access rate of 3.06 cents, and
that this rate is more than 7.5 times
greater than the TELRIC per-minute
access rate of .40 cents. AT&T labels
$7.0 billion of the $11 billion as ‘‘pure
uneconomic subsidy to monopoly
incumbent local exchange carriers’’
caused by overallocation of costs to the
interstate jurisdiction, the inclusion of
retail and other costs unrelated to the
provision of access, the understatement
of incumbent LEC productivity, and
other historical inefficiencies. AT&T
asserts that $4.0 billion of the current
access revenues are universal service
support amounts and should be
recovered through mechanisms under
section 254 and not through access
charges. In March 1996, MCI estimated
that approximately $46 billion (or more
than 55 percent) out of $82 billion total
network revenues for Tier 1 local
telephone companies is the difference
between the accounting costs and the
economic costs of providing those
networks as network elements. MCI
attributed this gap largely to the
inclusion of over-built plant ($17
billion), excess customer operations
expenses ($15 billion), excess corporate
operations expenses ($8.3 billion), and
inefficiencies ($3.8 billion) in network

charges. According to MCI, very little of
the gap results from under-depreciation
($0.85 billion).

245. Current interstate access service
revenues permit recovery of the
interstate portion of embedded costs,
subject since 1991 to the constraints of
price cap regulation. The revenues that
would be generated if all access services
were priced at forward-looking,
economic cost may be much smaller.
We generally ask parties to discuss, in
light of the other reforms discussed in
this proceeding and other developments
pursuant to the 1996 Act, the following
issues: the amount and make-up of the
difference between these amounts,
whether recovery of the remaining
interstate-allocated costs should be
permitted, the lawfulness of a denial of
such recovery, and possible recovery
mechanisms. We also invite parties to
comment on the impact of the following
proposals on small business entities,
including small incumbent LECs and
new entrants. In addition to seeking
comment on the nature and magnitude
of the difference, which could include
a portion of the revenues that would
remain in the TIC after the steps
discussed in Section III.E. above, we
seek comment on whether the
identification and ratemaking treatment
of remaining interstate-allocated costs
should vary depending on whether an
incumbent LEC is under a market-based
or prescriptive approach to access
reform.

1. Nature and Magnitude of Any
Remaining Interstate-Allocated Costs

246. Some of the difference between
the incumbent LECs’ interstate-allocated
embedded costs and forward-looking
costs may be traced to past regulatory
practices. For example, interstate access
rates may exceed forward-looking
economic cost, and thus produce some
difference, because of misallocation of
costs to the interstate jurisdiction.
Historically, some separations rules
were designed to shift some costs from
the intrastate to the interstate
jurisdiction, in order to further
universal service goals. For example, in
1987 the Commission agreed with a
Federal-State Joint Board’s
recommendation to exclude interstate
access revenues from the allocation
factor used to apportion marketing
expenses between the interstate and
intrastate jurisdictions. The Commission
reconsidered its decision, however, and
reinstated separations procedures that
allocate marketing expenses in
accordance with revenues in order to
avoid shifting significant amounts of
revenue requirement to the intrastate
jurisdiction. We note further that, to the
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extent that unbundled network element
revenues are unseparated, a difference
between the interstate-allocated
embedded and forward-looking costs of
providing access service may result
when these revenues are removed from
the interstate jurisdiction.

247. Another possible regulatory
cause of any difference between
interstate-allocated embedded or
accounting costs and forward-looking
costs may be under-depreciation of
incumbent LEC assets. Our depreciation
procedures provide for incumbent LECs
to depreciate the total investment in
assets over the estimated useful life of
the assets at rates we prescribe for each
class of assets. Under rate-of-return
regulation, the incumbent LECs set rates
for their access services that
incorporated these depreciation charges;
those rates were the foundation for the
initial price cap rates. Many incumbent
LECs contend that this Commission
prescribed depreciation schedules based
on relatively long asset lives in order to
spread recovery of investment over an
extended period and prevent large rate
increases. In a monopoly environment,
there were no competitive providers
that might prevent an incumbent LEC
from eventually recovering its entire
investment at the end of the prescribed
period.

248. Under-depreciation of incumbent
LEC capital assets can occur in two
ways. First, facilities may be under-
depreciated if the useful lives
prescribed for regulated facilities exceed
the economic lives of those facilities.
This under-depreciation often occurs
when new technologies are introduced
that reduce the remaining economic
lives of embedded plant. In that event,
the existing depreciation rate will not
produce an adequate depreciation
charge to account for the shorter
remaining lives of the old equipment. In
other words, if a new technology
shortens the economic life of existing
incumbent LEC plant from 25 to 15
years, a prescribed depreciation
schedule of 25 years for that plant will
not enable the incumbent LEC to
recover its investment during the useful
economic life of the plant. However,
under the remaining life techniques a
LEC has the ability to request revised
depreciation rates and recover its
investment over the expected remaining
life.

249. We note that, in response to the
Price Cap Fourth FNPRM, MCI
submitted a study analyzing the
depreciation reserve deficiency. The
study concludes that changes in the
Commission’s depreciation practices
during the 1980s reduced the reserve
deficit from $21 billion in 1983 to only

$3 billion in 1994. Incumbent LECs, on
the other hand, have claimed that
unreasonably low depreciation rates
(resulting from life estimates that are too
long) have created a large overvaluation
of their rate bases and a $40 billion
depreciation reserve deficiency. We
note that traditional depreciation
reserve studies, such as that employed
by MCI, do not address the effects of a
decline in replacement value during an
asset’s life, as discussed below.

250. Under-depreciation also can
occur if the depreciation procedures do
not recognize the decline in the
economic value of plant already in
service that occurs when the
replacement cost is less than the cost of
the older equipment. The annual charge
to depreciation expense for incumbent
LEC assets of different vintages or
different technologies of comparable
capacity will vary in an industry where
the cost of assets is declining over time
such as telecommunications. A price
based on forward-looking economic cost
would be based on the annual economic
depreciation expense of the newer
facility. Thus, a market characterized by
developing competition may no longer
support a price designed to recover
depreciation expenses based on the
Commission’s currently prescribed
depreciation rates for deployed
equipment. In the emerging competitive
marketplace that finds incumbent LECs
facing competitors using newer, less
expensive equipment, some portion of
the deployed equipment is arguably
under-depreciated by an amount equal
to the difference between the current net
book value and the forward-looking
replacement cost of the depreciable
plant.

251. We invite parties to explain in
detail the magnitude of any difference
between existing interstate-allocated
embedded costs and interstate access
revenues, on the one hand, and the
revenues that would be generated if all
interstate access services were offered at
forward-looking, economic cost, on the
other. We invite parties to submit data
quantifying any difference, and
explaining in detail to what extent the
underlying difference between
embedded and forward-looking costs
results from the Part 36 allocation rules,
under-depreciation, or other factors.
Parties should also specify the
methodology used to calculate the
amount, and define and show the
calculation of economic lives, economic
obsolescence, economic depreciation,
and actual lives. We seek comment on
what effect the significant under-
utilization of equipment because of a
transition to newer equipment, or
because of reduced demand, should

have on the calculation of any under-
depreciation.

252. We also seek comment on
whether the amount of any difference
should be determined and fixed as of a
date certain, such as the enactment of
the 1996 Act. Under such an approach,
some or all of unrecovered embedded
costs incurred before that date might be
eligible for special recovery
mechanisms, but all costs incurred after
that date would be regarded as incurred
under the new competitive paradigm
established by the Act and thus entitled
to no special treatment. We invite
comment as well on whether any
special mechanisms would be necessary
to ensure that the jurisdictional
separations process does not allocate
additional residual embedded costs to
the interstate jurisdiction during any
transitional recovery period. In
addition, LECs may be permitted to
recover some portion of the difference
through explicit universal service
support mechanisms adopted in the
universal service proceeding.
Accordingly, we ask parties, when
identifying any difference between
interstate-allocated embedded costs and
the forward-looking economic costs of
access, to take into account the amount
of interstate costs that are likely to be
recovered through such universal
service support flows.

2. Recovery of Remaining Interstate-
Allocated Embedded Costs

253. We invite parties to comment on
whether, as a matter of law or equity,
incumbent LECs are entitled, should be
permitted an opportunity, or have
already been permitted an opportunity,
to recover some or all of the difference
between interstate-allocated embedded
costs and forward-looking economic
costs that might be created by the access
reform proposals discussed above in
Sections V and VI. We specifically
request that parties comment on
whether the legal basis for permitting or
denying such recovery varies depending
on whether an incumbent LEC is under
a market-based approach to access
reform, as described in Section V, a
prescriptive approach to access reform,
as described in Section VI, or some
combination of these approaches.
NARUC has suggested that new sources
of revenue from incumbent LEC in-
region interLATA market entry may
constitute a mitigating factor that should
be reflected in the evaluation of any
difference between embedded and
forward-looking economic costs. We
seek comment on whether and how
entry into the in-region, interLATA
long-distance market or any other
additional revenue flows should affect
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the amount of any remaining interstate-
allocated embedded costs that
incumbent LECs should have a special
opportunity to recover.

254. Some parties have suggested that
we should limit recovery to those
remaining embedded costs arising from
certain sources, e.g., under-depreciation,
and deny recovery of remaining
embedded costs resulting from over-
investment and other inefficiencies. We
seek comment on this approach and ask
commenting parties to specify those
costs that incumbent LECs should be
permitted an opportunity to recover and
those that should be disallowed. Should
incumbent LECs be required to
demonstrate the specific costs they seek
to recover and satisfy a burden or
standard in order to recover some or all
of such costs? Should we establish a
rebuttable presumption that certain
costs are recoverable? We invite parties
to comment on this issue and specify
any appropriate standard that should be
applied and which party should bear
the burden of proof. For example,
should incumbent LECs seeking such
recovery be required to show that their
investment in telecommunications plant
was prudent at the time it was made and
does not reflect over-investment? Or
should other parties bear the burden of
showing that certain investments are no
longer used and useful? If so, how
should we determine whether any
particular investment was prudent? Are
there any legal constraints on where we
place the burden? Parties should be
specific in addressing these questions.

255. One option is to refer issues
relating to the difference between
revenues generated by rates based on
embedded costs and revenues produced
by rates based on forward-looking costs
to state commissions to conduct the
necessary rate cases and to make
recommendations to the Commission on
possible disallowances of imprudently
incurred investments or excessive
expenditures. Once the state
commission reported back, we would
determine the manner of recovery of the
interstate portion of any difference. This
approach, which we could implement
under section 410(a) of the Act, permits
coordinated treatment between the
federal and state jurisdictions and
assigns the responsibility of conducting
such rate cases to state commissions,
which have substantial experience with
the carriers operating in their respective
states. This approach also conserves
industry resources, because each state
will have to address the issue of
embedded cost recovery if it decides to
set prices for intrastate services based
on forward-looking costs or some basis
other than embedded costs. We seek

comment on this alternative and invite
parties to comment on what, if any,
federal guidelines should be established
for the conduct of the prudence aspects
of any rate cases referred to state
commissions under section 410(a).

256. We also invite interested parties
to comment on whether the incumbent
LECs should be required to mitigate the
magnitude of this potential problem by
reducing their costs, and if so, how they
might do so. We first discuss possible
general mechanisms under the market-
based and prescriptive approaches to
access reform, and then address whether
any recovery due to under-depreciation
should be treated separately. Interested
parties should also comment on how a
decision to permit incumbent LECs to
recover some or all of the difference
between embedded and forward-looking
costs would affect small business
entities, including small incumbent
LECs and new entrants.

3. Recovery Mechanisms
257. In the event we determine that

incumbent LECs should be permitted a
special opportunity to recover some or
all of the difference between revenues
generated by access charges based on
embedded and forward-looking costs,
we invite parties to comment on the
various recovery mechanisms discussed
below and to propose alternatives. We
seek comment on the impact of any
particular recovery mechanism on small
business entities, including small
incumbent LECs and new entrants.

a. Market-Based Recovery. 258. As
new entrants succeed in attracting
incumbent LEC customers, we expect
competition gradually to drive access
rates to more economically efficient
levels. With a gradual transition, our
removal of economic regulatory
constraints may well give the incumbent
LECs ample opportunity to recover any
of the difference between embedded and
forward-looking costs and therefore
obviate any need for a formal recovery
mechanism. Price cap incumbent LECs
could use pricing and rate structure
flexibility to reduce the revenue
difference during a transitional period.
Incumbent LECs would also have an
opportunity, while competition is still
developing, to reduce their costs of
service to levels consistent with the
revenues available to them in a
competitive market. We seek comment
on this approach. Specifically, does the
timing of the proposed stages and the
flexibility proposed permit incumbent
LECs a reasonable opportunity to
recover any of the revenue differential
and adjust to a competitive market? On
the other hand, we ask parties to
comment on whether, to the extent that

our separations rules over-allocate costs
to the interstate jurisdiction, this
market-based approach may not give
incumbent price cap LECs a reasonable
opportunity to recover some portion of
the difference between embedded and
forward-looking costs and, if so, what
measures would be appropriate.

b. Regulated Recovery. 259. We seek
comment on two situations under which
it might be necessary to establish a
separate regulatory mechanism for
recovery of some portion of the
interstate-allocated embedded costs that
might remain unrecovered if access
service were priced based on forward-
looking cost. First, in the event we
determine that the market-based
approach discussed above fails to
provide incumbent LECs a fair
opportunity to recover some or all
remaining embedded costs, we invite
parties to comment on whether we
should implement a recovery
mechanism to operate in lieu of, or in
conjunction with, the market-based
approach. Second, as we discussed in
Section VI., above, a separate regulatory
recovery mechanism may be necessary
to the extent an incumbent price cap
LEC is subject to prescriptive access
reform. We seek comment on whether,
and the degree to which, a separate
recovery mechanism is required.

260. If we conclude that a recovery
mechanism is necessary, we could
design a mechanism to recover a
specific, fixed, dollar amount of
remaining embedded costs, over a fixed
period. We seek comment on this
proposal and invite parties to offer
possible recovery mechanisms of
limited duration. For example, one
possible recovery mechanism might be
to permit incumbent LECs to ‘‘amortize’’
their recovery of the difference, i.e., to
permit incumbent LECs to include in
their rates a certain fraction of the
difference each year for a certain
number of years. The period could be
designed to coincide with a gradual
phase-out of the TIC, as discussed in
Section III.E., above. We discuss issues
raised by amortization of remaining
embedded costs in more detail below, in
conjunction with recovery of costs
related to under-depreciation.

261. Another option would be to
establish a competitively-neutral
recovery mechanism that is separate and
distinct from access charges. For
example, should we permit incumbent
LECs to impose a surcharge, either on
all access customers, or on all providers
or users of telecommunications services,
in order to recover some portion of any
remaining interstate-allocated costs?
This mechanism could be similar to the
mechanism for collecting universal
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service funds, except that this recovery
fund would not be permanent, nor
would payments be portable to other
eligible telecommunications carriers.
We seek comment on when and how
such a fund should be terminated. We
seek comment on this option and our
legal authority to adopt such an option.
We ask parties to address, in particular,
how to structure any such surcharge so
that it is collected in a competitively-
neutral manner, such as on the basis of
telecommunications revenues, net of
payments to other carriers, whether
such surcharges should be levied on
telecommunications carriers purchasing
unbundled network elements, and, if so,
how. Parties should also comment on
how any surcharge imposed only on
access customers could be structured so
as not to burden unduly access
customers and offer as little impediment
as possible to our long-term goal of
having access charges consistent with a
competitive exchange access market. We
invite parties to comment on the impact
of this option on investment,
innovation, and competition.

262. In the event we adopt one of the
special regulatory mechanisms
described above or an alternative
mechanism advocated by parties in this
proceeding, as part of a transition to a
competitive environment, we seek
comment on whether some limitation
on incumbent LECs’ earnings is
warranted. For example, we invite
parties to comment on whether, if we
set up a special mechanism that
permitted incumbent LECs a reasonable
opportunity to recover certain costs, it
would be appropriate to limit to a
certain prescribed rate of return the
incumbent LEC earnings on the
investment portion of the costs
designated for recovery, or to increase
the incumbent LEC’s price cap sharing
obligations, given the limited risk of
non-recovery under such a mechanism.
Alternatively, we could permit
incumbent LECs to select from two
recovery options—cost recovery through
market-based prices to the extent they
are able in a competitive market; or cost
recovery through a regulatory
mechanism, with a greater sharing
obligation under the price cap plan. In
the event we determine that incumbent
LECs should be permitted to select the
manner of recovery, we seek comment
on whether we should limit the ability
to choose only to incumbent LECs that
can make a competitive showing, as
discussed in Section V., above. We
invite parties to comment on this
approach and other possible
adjustments to the price cap plan that

would be appropriate in the event we
adopt a regulatory recovery mechanism.

c. Recovery of Difference Caused by
Under-Depreciation. 263. The portion of
the difference between embedded costs
and forward-looking costs that is
attributable to under-depreciation may
warrant separate treatment. Specifically,
we must consider the appropriate
balance between customer and
shareholder risk as telecommunications
markets become more competitive. In a
competitive market, a firm’s ability to
raise its rates to recover higher
depreciation costs is constrained by the
pricing practices of other competitors,
some of which may well have cost
advantages through use of newer, more
efficient equipment. A competitive firm
is able to establish its depreciation
charges and its prices free of any
regulatory constraints, but its
shareholders bear the risk of loss if the
resulting prices are too high and,
consequently, fail to generate revenues
sufficient to cover the depreciation
charges. The incumbent LEC’s ability to
recover its investment in a competitive
market is dependent in part on
depreciation practices that accurately
reflect the decline in economic value of
the LEC investment. The issue then is
whether to permit incumbent LECs any
relief with respect to the depreciation of
equipment on their books at the time
that the regulatory approach changes,
whether the depreciation process
should proceed unaffected by the shift
in regulatory policies, or whether to
modify our depreciation procedures. If,
for example, the Commission concluded
that incumbent LECs have not incurred
significant depreciation reserve
deficiencies to date, it could continue
the current depreciation policies, or
reflect small changes through increased
depreciation rates in the future.

264. If, on the other hand, we
conclude that the public interest would
be served by adjusting the customer/
shareholder risk levels because of
regulatory changes, we could permit the
incumbent LECs to adjust their accounts
to establish an amortization of plant to
reflect some or all of the change in
economic value of the equipment
installed under the earlier regulatory
regime. We invite parties to comment on
whether the local competition
provisions of the 1996 Act and the
competition expected to result from the
implementation of those provisions
constitute such an unexpected and
dramatic regulatory shift that incumbent
LECs should be permitted to adjust their
accounts to reflect some or all of the
change in economic value of their
embedded investment. Parties should
also address the appropriate balance

between customer and shareholder risk
entailed in the shift to a more
competitive regulatory policy.

265. If we permit incumbent LECs to
adjust their accounts in such a way, the
depreciation adjustment would
presumably take the form of an
amortization of these amounts over a
prescribed period. An amortization plan
would increase access rates in the short
term, but, all other things being equal,
would lead to lower access rates after
the amortization was completed. We
invite parties to comment on the
desirability of establishing an
amortization plan, under which
incumbent LECs could recover more
rapidly some or all of any demonstrated
under-depreciation costs resulting from
economic obsolescence. We also ask
whether any such amortization should
be recovered in a competitively-neutral
manner.

266. If we decide to take some action,
we will need to determine the period
over which to calculate the amount of
the depreciation reserve deficiency. For
example, we might measure under-
depreciation for a period ending with
the enactment of the 1996 Act. In
addition, parties should comment on
the period over which any amortization
should take place. We invite any
incumbent LEC, believing that it has
facilities that are under-depreciated due
to economic obsolescence, to submit a
study demonstrating the extent of such
under-depreciation and proposing the
appropriate time period over which to
amortize such amounts. Any incumbent
LEC submitting such a study should
provide complete details on original
cost, salvage value, economic lives, and
other relevant factors, for both old and
new technologies that are necessary to
permit us to make an informed decision.
We invite parties to address whether a
different rate of economic obsolescence
might occur in low-density areas than in
high density areas.

267. Price cap incumbent LECs would
account for this amortization through an
upward exogenous adjustment to the
price cap indices. Parties are also
invited to suggest procedures for
adjusting the PCIs, APIs, and SBIs to
reflect the exogenous treatment of any
amortization, if we permit incumbent
LECs to adopt an amortization plan.

VIII. Other Issues

A. Regulation of Terminating Access

268. Some analysts have contended
that an access provider’s market power
differs between originating and
terminating access service. With
originating access, the calling party has
the choice of service provider, the
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decision to place a call, and the ultimate
obligation to pay for the call. The calling
party is also the customer of the IXC
that is purchasing the originating access
service. As long as IXCs can influence
the choice of the access provider, a
LEC’s ability to charge excessive
originating access rates is limited, as
IXCs will shift their traffic from that
carrier to a competing access provider.
This is particularly true for multi-line
customers, who may select one carrier
with lower access rates for their out-
going interexchange calls and a different
carrier with a lower flat monthly rate for
local service. For terminating access, the
choice of service provider is made by
the called party. The decision to place
the call and payment for the call lies,
however, with the calling party. The
calling party, or its long-distance service
provider, has little or no ability to
influence the called party’s choice of
service provider. Thus, it appears that
even with a competitive presence in the
market, terminating access may remain
a bottleneck controlled by whichever
LEC provides access for a particular
customer. As such, the presence of
unbundled network elements or
facilities-based competition may not
affect terminating access charges.

269. On the other hand, high
terminating access rates may create an
incentive for IXCs to win the local
customer. It is true that winning the end
user as customer will allow the IXC to
save only a fraction of the total
terminating access charges generated by
the end user, because the IXC will carry
only a fraction of the calls received by
the end user. Nevertheless, serving the
local customer using unbundled
elements will also allow the IXC to
collect terminating access charges on
calls received by the end user. Thus, in
this analysis, it would appear that high
terminating access charges may give an
IXC an incentive to win an end user as
a local customer similar to the incentive
created by high originating access rates.
In this section, we seek comment on
whether and to what extent we should
regulate the terminating access services
of price cap incumbent LECs and non-
incumbent LECs and whether
competition will have the same effect on
terminating access rates as on
originating access rates.

1. Price Cap Incumbent LECs
270. We seek comment on the

implications of the above analysis for
regulating the terminating access service
of price cap LECs and ask parties to
address the necessity of continued
regulatory oversight of access prices for
the termination of interstate calls by
price cap LECs in markets where we

find originating access services are
subject to substantial competition.

271. One possible method of
regulating price cap incumbent LECs’
terminating access service is to establish
a rate ceiling that prevents incumbent
LECs from charging more for
terminating access than the forward-
looking, economic cost of providing the
service. We seek comment on whether
and how we should require incumbent
price cap LECs to price terminating
access service at forward-looking,
economic costs. Whether an incumbent
price cap LEC is offering terminating
access at forward-looking economic cost
could be measured by the prices in
reciprocal compensation arrangements
for the transport and termination
charges of telecommunications pursuant
to sections 251(b)(5) and 252(d)(2).
Arbitrated reciprocal compensation
rates may not include the NTS costs of
either local switching or the subscriber
line. Therefore, these NTS costs, which
are now recovered in part from
terminating access, would have to be
recovered solely from originating access
or a flat charge. Alternatively, we could
ensure that terminating access is priced
at its forward-looking economic cost by
requiring such prices to be based on a
TSLRIC study or other acceptable
forward-looking, cost-based model. We
invite parties to comment on these and
alternative measures of forward-looking,
economic costs to be used for
terminating access rates.

272. Some observers have suggested
that another possible method of
regulating incumbent price cap LECs’
terminating access service is to require
the incumbent price cap LEC to charge
the end user for the service. If called
parties paid for terminating access, the
individual who paid for the service
would be the same individual who
selected the provider. We seek comment
on whether requiring called parties to
pay for terminating access might
encourage competition for terminating
access. We note that wireless companies
already charge the called parties for
receiving calls. Would charging the
called party for terminating access result
in an increase of uncompleted calls, due
to a reluctance by called parties to
accept the charges? We invite parties to
address how charging the customer
receiving the call for terminating access
could be accomplished, and whether
this approach would be superior to
using forward-looking economic cost.
BellSouth argues that the availability of
transport and termination under Section
251 for local traffic makes unnecessary
any special regulation for terminating
access that is different from originating
access. BellSouth argues that

terminating interstate traffic would be
disguised as terminating local traffic,
resulting in less expensive terminating
access. We seek comment on
BellSouth’s analysis.

273. Alternatively, we could require
incumbent price cap LECs to charge
nothing for terminating access service
and permit them to recover all such
costs from originating access charges.
We invite parties to comment on the
merits of this approach and whether
incumbent price cap LECs should be
permitted to choose between this
approach and some other form of
regulation of their terminating access
services. Parties should also suggest
other possible methods of regulating
incumbent price cap LECs’ terminating
access service not discussed above. We
seek comment on whether we should
adopt different regulatory mechanisms
for terminating access for those
incumbent price cap LECs that are
subject to the alternative regulatory
regime discussed in Section VI, above.
Finally, we invite parties to address
whether we should keep our rate
structure rules for terminating access for
incumbent LECs even after we have
eliminated such rate structure rules for
originating access.

2. Non-Incumbent LECs
274. Between 1979 and 1985, the

Commission conducted the Competitive
Carrier proceeding, in which it
examined how its regulations should be
adapted to reflect and promote
increasing competition in
telecommunications markets. Policy and
Rules Concerning Rates for Competitive
Common Carrier Services and Facilities
Authorizations Therefor, CC Docket No.
79–252, Notice of Inquiry and Proposed
Rulemaking, 44 FR 67445 (November
26, 1979); First Report and Order, 45 FR
76148 (November 18, 1980); Further
Notice of Proposed Rulemaking, 46 FR
10924 (February 5, 1981); Second
Further Notice of Proposed Rulemaking,
FCC 82–187, 47 FR 17308 (April 22,
1982); Second Report and Order, 47 FR
37889 (August 27, 1982); Order on
Reconsideration, 93 FCC 2d 54 (1983);
Third Further Notice of Proposed
Rulemaking, 48 FR 28292 (June 21,
1983); Third Report and Order, 48 FR
46791 (October 14, 1983); Fourth Report
and Order, 48 FR 52452 (November 18,
1983), vacated, AT&T v. FCC, 978 F.2d
727 (D.C. Cir. 1992), cert. denied, MCI
Telecommunications Corp. v. AT&T,
113 S.Ct. 3020 (1993); Fourth Further
Notice of Proposed Rulemaking, 49 FR
11856 (March 28, 1984); Fifth Report
and Order, 49 FR 34824 (September 2,
1984); Sixth Report and Order, 50 FR
1215 (January 1, 1985), vacated MCI
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Telecommunications Corp. v. FCC, 765
F.2d 1186 (D.C. Cir. 1985) (collectively
referred to as Competitive Carrier). In a
series of orders, the Commission
distinguished between two kinds of
carriers: Those with market power (i.e.,
the power to control prices) are deemed
dominant carriers, and those without
market power are deemed non-
dominant carriers. The Commission has
regulated incumbent LECs as dominant
carriers in their provision of interstate
access service. The Commission’s policy
since Competitive Carrier has
consistently been that a carrier is non-
dominant unless the Commission makes
or has made a finding that it is
dominant.

275. Competitors have begun to
provide exchange access services, aided
in significant part by our expanded
interconnection policies. The pro-
competitive policies of the 1996 Act are
expected to result in increased entry
into the exchange and exchange access
markets. To date, the Commission has
only applied the interstate access charge
rules to incumbent LECs. New entrants
into the exchange access market, such as
competitive access providers (CAPs),
have been presumptively classified as
non-dominant because they have been
deemed not to have the ability to
exercise market power in particular
service areas. NYNEX has suggested that
there is a need for regulation of certain
access services, particularly terminating
access, offered by all LECs, including
new entrants. In this section, we
consider and invite comment on
whether, and the extent to which, we
should establish any rules for the
provision of access services by non-
incumbent LECs, or competitive LECs,
most particularly terminating access
service. We note that we are extremely
reluctant to impose price regulation on
non-dominant carrier services without a
strong showing that such regulation is
necessary.

276. The factors that warrant
continued regulation of incumbent
LECs’ terminating access service appear
to apply to all access providers,
including competitive LECs, because
these new entrants appear to possess
market power over IXCs needing to
terminate calls. As previously
discussed, the recipient of a call, the
called party, selects the carrier that
provides the terminating access for the
calls destined for that party. The
decision to place the call, however, lies
with the calling party, who currently
pays for the call. In those cases, the
calling party’s long-distance service
provider appears to have little or no
influence on the called party’s choice of
service provider. Because the paying

parties do not choose the carrier that
terminates their interstate calls,
competitive LECs potentially could
charge excessive prices for terminating
access. We therefore seek comment on
whether there are some aspects of the
competitive situation facing non-
dominant LECs with respect to
terminating access that distinguishes
non-dominant from dominant carriers.

277. In the event we conclude that
non-dominant carriers have market
power with regard to terminating access
charges or that market failure would
preclude the marketplace from ensuring
that terminating access rates are just and
reasonable, we also invite parties to
comment on whether competitive LECs’
terminating access service should be
subject to different limits than
incumbent price cap LECs’ terminating
access service, or to similar limits on
rate structure or rate level. Parties
should address whether the incumbent
LECs’ terminating access charges should
serve as a benchmark to evaluate
competitive LECs’ terminating rates. For
example, we could find a competitive
LEC’s terminating access charge to be
presumptively just and reasonable if the
charge is less than or equal to the
terminating access charge of the
incumbent LEC with which the
competitive LEC is competing. If, on the
other hand, the competitive LEC’s
terminating access charge is greater than
the incumbent LEC’s charge, the
competitive LEC could be required to
provide cost support for its charge or it
could collect the difference from its end
users. We seek comment on these
proposals, as well as on other less
intrusive methods of ensuring a
competitive LEC’s terminating access
charges are just and reasonable. We
further invite parties to comment how
small business entities, including small
incumbent LECs and new entrants will
be affected by this tentative conclusion
and proposals to regulate terminating
access.

3. ‘‘Open End’’ Services
278. In some instances, an IXC may

not be able to influence the choice of the
originating access provider, and,
consequently, marketplace forces may
be less effective in limiting a competing
LEC’s ability to charge higher
originating access rates. For example,
for ‘‘open end’’ originating minutes,
such as originating access for 800
service, it is the called party that pays
for the call. Thus, while the calling
party, who selects the local carrier/
access provider, decides to place an
individual call, that party pays nothing
for the call. For these reasons, the
Commission has long treated incumbent

LECs’ originating ‘‘open end’’ minutes
as terminating minutes for access charge
purposes. We seek comment on whether
this analysis should continue to apply
to incumbent LECs’ originating access
for 800 service and other similar ‘‘open
end’’ services for which terminating
access rates serve as originating access
rates, and whether such regulation
should be extended to apply to
competitive LECs.

B. Treatment of Interstate Information
Services

279. Usage of interstate information
services, and in particular the Internet
and other interactive computer
networks, has increased dramatically in
recent years. Such new services create
significant benefits for the economy and
the American people. The 1996 Act
states that it is the policy of the United
States ‘‘to preserve the vibrant and
competitive free market that presently
exists for the Internet and other
interactive computer services,
unfettered by Federal or State
regulation,’’ and we have long sought to
avoid unnecessary regulation of
information services. As usage
continues to grow, such services may
have an increasingly significant effect
on the public switched network.

280. Therefore, as part of this
comprehensive proceeding, we must
consider how our rules can provide
incentives for investment and
innovation in the underlying networks
that support the Internet and other
information services. We consider in
this section the narrow question of
whether to permit incumbent LECs to
assess interstate access charges on
information service providers. We make
no specific proposals, and we
tentatively conclude that the existing
pricing structure for information
services should remain in place at this
time. In Section X, we issue a Notice of
Inquiry to examine various fundamental
issues about the implications of usage of
the public switched network by
information service and Internet access
providers.

281. Beginning with the Amendment
of Section 64.702 of the Commission’s
Rules and Regulations (Second
Computer Inquiry), Docket No. 20828,
Final Decision, 45 FR 31319 (May 13,
1980) proceeding in the 1970s, we have
distinguished between basic and
enhanced communications services. The
category of enhanced services, which
includes access to the Internet and other
interactive computer networks, as well
as telemessaging, alarm monitoring, and
other services, appears to be quite
similar to the term ‘‘information
services’’ in the 1996 Act. In the MTS
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and WATS Market Structure,
Memorandum Opinion and Order,
Docket No. 78–72, 48 FR 42984
(September 21, 1983) (Access Charge
Reconsideration Order), we decided
that, although enhanced service
providers (ESPs) may use incumbent
LEC facilities to originate and terminate
interstate calls, ESPs should not be
required to pay interstate access
charges.

282. As a result of these decisions,
ESPs may purchase services from
incumbent LECs under the same
intrastate tariffs available to end users,
by paying business line rates and the
appropriate subscriber line charge,
rather than interstate access rates. Those
business line rates are significantly
lower than the equivalent interstate
access charges, in part because of
separations allocations and the access
charge per-minute rate structure, and in
part because the business lines that
ESPs now purchase generally do not
include usage-sensitive charges for
receiving local calls. ESPs,
consequently, typically pay incumbent
LECs a flat monthly rate for their
connections regardless of the amount of
usage they generate. Pacific Bell
estimates that calls to Internet-provided
services could comprise up to 25
percent of its traffic by the end of the
decade. US West projects that 30
percent of all local exchange traffic will
be for access to the Internet by the year
2000. The Internet access market is also
highly competitive and dynamic, with
over 2,000 companies offering Internet
access as of mid-1996. It is extremely
likely that, had per-minute interstate
access rates applied to ESPs over the
past 13 years, the Internet and other
information services would not have
developed to the extent they have
today—and indeed may not have
developed commercially at all.

283. For some time, however,
incumbent LECs and others have argued
that ESPs impose costs on the network
that are similar to those imposed by
providers of interstate voice telephony,
and that ESPs should therefore pay
interstate access charges. Several parties
made this argument in their comments
in response to a petition filed by
America’s Carriers Telecommunications
Association (ACTA) earlier this year. In
addition, four BOCs have filed studies
in recent months purporting to show
that the current pricing structure for
Internet access contributes to the
congestion of incumbent LEC networks.
The BOCs claim that Internet users
typically stay on the line far longer than
voice users, but that the flat monthly
rates Internet service providers pay to
incumbent LECs do not cover the

additional cost of network upgrades that
are required to support such traffic.

284. In response, information service
providers argue that the rates they pay
to incumbent LECs, combined with the
additional revenues from sources such
as second lines installed for Internet
usage, more than cover the costs they
impose on the network. These parties
also argue that the imposition of access
charges would stifle growth, investment,
and innovation in information services,
causing detrimental effects for the
economy and U.S. competitiveness. The
Network Reliability and Interoperability
Council (NRIC), an advisory committee
of industry representatives organized to
advise the FCC, is also looking into the
effects of Internet usage on the public
switched telephone network.

285. We tentatively conclude that
information service providers should
not be required to pay interstate access
charges as currently constituted. As we
have explained throughout this NPRM,
the existing access charge system
includes non-cost-based rates and
inefficient rate structures. We see no
reason to extend this regime to an
additional class of users, especially
given the potentially detrimental effects
on the growth of the still-evolving
information services industry. Although
our original decision in the Access
Charge Reconsideration Order to treat
ESPs as end users rather than carriers
was explained as a temporary
exemption, we tentatively conclude that
the current pricing structure should not
be changed so long as the existing
access charge system remains in place.
The mere fact that providers of
information services use incumbent LEC
networks to receive calls from their
customers does not mean that such
providers should be subject to an
interstate regulatory system designed for
circuit-switched interexchange voice
telephony. We seek comment on this
tentative conclusion.

286. We recognize that this issue is of
special interest to users of the Internet
and online services. Therefore, we have
established an electronic mailbox at
<isp@fcc.gov> for submission of
informal comments on the treatment of
Internet and other information services.
Additional information on this issue is
available through our World Wide Web
site at <http://www.fcc.gov/isp.html>.
We are inviting all parties that file
formal paper comments in this
proceeding to submit copies of their
comments in electronic form, and we
intend to make those electronic
submissions available for review on the
World Wide Web.

287. We invite interested parties to
discuss the number of ESPs and Internet

service providers, if any, that can be
considered ‘‘small entities’’ within the
meaning of the Regulatory Flexibility
Act, and whether there is any reason to
establish different requirements for
small ESPs and information service
providers.

C. Other Part 69 Revisions

1. Equal Access Network
Reconfiguration Costs

288. The court in the MFJ required all
Bell Operating Companies to provide
access service that would enable
subscribers to reach their interexchange
carrier of choice without dialing
additional digits, or in other words, ‘‘1+
dialing.’’ GTE was later required by
court order to provide to all IXCs, upon
bona fide request, exchange access that
is equal in type and quality to that
provided to AT&T. The Commission
later imposed similar ‘‘equal access’’
obligations on independent telephone
companies other than GTE.

289. In 1986, the Commission
prohibited incumbent LECs from
recovering all the costs incurred in
converting their networks to equal
access at the time they incurred those
costs. Instead, LECs were required to
amortize those costs over an eight-year
period ending on December 31, 1993.
Prior to the termination of this
amortization period, the Commission
adopted price cap regulation for
incumbent LECs, and based the initial
price cap rates on the access rates in
effect as of July 1, 1990, as adjusted for
the represcription of the authorized rate
of return we adopted in 1990. In the
LEC Price Cap Reconsideration Order,
the Commission declined to extend
exogenous treatment to equal access
reconfiguration costs because it might
give incumbent LECs an artificial
incentive to increase their investment in
equal access facilities at a time when
conversion to equal access was
substantially complete. In petitions to
reject or suspend the price cap
incumbent LECs’ 1994 annual access
tariffs, AT&T and MCI argued that the
incumbent LECs’ PCIs should be
reduced to reflect the completion of the
amortization of equal access costs. The
Common Carrier Bureau did not
suspend any tariffs for this reason, in
part because the Commission decided
not to require exogenous cost treatment
in the LEC Price Cap Reconsideration
Order, and in part because the
completion of the equal access cost
amortization is not listed in section
61.45(d)(1) of our rules as warranting
exogenous cost treatment. Later, in the
LEC Price Cap Performance Review, the
Commission considered requiring
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incumbent LECs to make an exogenous
cost decrease to account for the
completion of the equal access cost
amortization, but found that the record
was not adequate in that proceeding to
require such an adjustment.

290. We invite comment on whether
to require incumbent price cap LECs to
make an exogenous cost decrease to one
or more of their PCIs to account for the
completion of the amortization of equal
access network reconfiguration costs on
December 31, 1993. Parties supporting
an exogenous cost reduction should
explain in detail how such an
adjustment should be calculated, and to
which basket or baskets should the
exogenous reduction apply. In addition,
we invite interested parties to discuss
whether it would be fair to require
exogenous cost decreases to account for
the completion of the amortization of
equal access network reconfiguration
costs in light of the fact that the
Commission did not permit exogenous
cost increases for equal access network
reconfiguration costs.

2. Part 69 Allocation Rules
291. We invite comment on relieving

incumbent price cap LECs from the
application of Part 69, Subparts D and
E of our rules, in certain instances.
Subparts D and E allocate incumbent
LECs’ investments and expenses to all
the access rate elements. If we adopt a
market-based approach to access reform
as we discuss in Section V above, and
decide to eliminate the rate structure
rules, this would appear to eliminate the
need for the Part 69 cost allocation
rules. Alternatively, if we adopt a more
prescriptive approach to access reform
as we discuss in Section VI above, and
decide to base some or all their access
rates on TSLRIC costs, then it may not
be necessary to retain rules for fully
distributing costs to different rate
elements. We solicit comment on
whether there might be any other reason
to relieve any price cap LEC from the
requirements of Subparts D and E, and
if so, what the timing of that relief
should be.

3. Other Proposed Part 69 Changes
292. Regardless of whether we adopt

any of the proposals discussed in this
NPRM, we tentatively conclude that a
number of provisions in Part 69 warrant
revision. These revisions are necessary
to conform Part 69 to the 1996 Act, or
to update the rules for other reasons. We
seek comment below on what these
conforming or updating amendments
should be. Also, over the years, several
incumbent LECs have established access
rate elements or subelements pursuant
to waiver. We seek comment below on

incorporating these rate elements into
Part 69.

293. First, we discuss rule revisions
necessary to conform Part 69 to the 1996
Act. Section 69.2(hh) of the
Commission’s rules defines ‘‘Telephone
Company’’ in terms of section 3(r) of the
1934 Act. We propose to change this
reference to ‘‘incumbent LEC’’ as it is
defined in the 1996 Act. Sections 69.4(f)
and 69.122, providing for a
‘‘contribution charge’’ that may be
assessed on special access and
expanded interconnection, appear to be
inconsistent with the requirement in
section 254 that such carrier
contributions be equitable and
nondiscriminatory. Accordingly, we
propose to delete these two rule
sections. We also seek comment on
what effect, if any, adoption of this
proposal might have on small
incumbent LECs or other small
businesses. In addition, we invite
parties to identify other rules which
may be inconsistent with the Act.

294. Second, we seek comment on
eliminating Part 69 rules that are no
longer effective. For example, in the
mid-1980s, we permitted incumbent
LECs to recover their equal access
conversion costs through a separate rate
element. We also required carriers to
eliminate any separate equal access
charge by January 1, 1994. Therefore, we
propose deleting section 69.107,
permitting carriers to establish an equal
access element, and sections 69.308 and
69.410, which allocate costs to the equal
access rate element. We also propose
removing section 69.4(d), and in its
place creating a new section 69.3(e)(12)
to read as follows: ‘‘Such a tariff shall
not contain any separate carrier’s carrier
tariff charges for an Equal Access
element.’’ Finally, we would remove the
reference to section 69.308 in section
69.309, and the reference to section
69.410 in section 69.411. Similarly, the
transitions in section 69.205 have been
completed, and so we propose deleting
that section. We invite comment on
whether there are any other similar
rules in Part 69 that are no longer
effective, or duplicate other rules, and
so could be deleted without changing
any current Part 69 requirements.
Finally, we invite comment on our
tentative conclusion that eliminating
such rules would not affect any
requirements currently placed on small
telecommunications providers or any
other small businesses.

295. Similarly, section 69.103 of our
rules requires incumbent LECs to
establish a separate rate element for
costs associated with lines terminating
at ‘‘limited pay telephones,’’ which are
pay telephones designed to provide

access to only one interexchange carrier.
Section 276 of the Act provides
statutory requirements governing pay
telephones that we recently
implemented. In light of the new
payphone compensation procedures, we
seek comment on whether section
69.103 of our rules serves any ongoing
purpose, or whether we should
eliminate section 69.103, and the rules
allocating costs to this rate element,
from our rules.

296. Lastly, several incumbent LECs
provide service using rate elements
created pursuant to waiver, and we seek
comment on incorporating those
waivers into Part 69. For example, in
1994, the Common Carrier Bureau
granted several waivers of Part 69 to
permit incumbent LECs to establish rate
elements for 500 access service. In 1990,
the Bureau granted several incumbent
LECs waivers of Part 69 to establish rate
elements for electronic white pages
service. Also, in 1985, the Bureau
granted incumbent LECs waivers of
section 69.109 to create a subelement
within the Information rate element to
recover costs they could show were not
incurred in the provision of interstate
directory assistance. In this NPRM, we
seek comment on codifying these
waivers as access rate elements or
subelements in Part 69. We also seek
comment on whether to incorporate any
other rate elements created pursuant to
waiver into the Commission’s rules.
Commenters supporting these rule
revisions should also specify any
revisions to Part 69, Subparts D and E,
needed to allocate the proper costs to
these rate elements.

IX. Notice of Inquiry on Implications of
Information Service and Internet Usage

297. In Section VIII.B, above, we
tentatively concluded that information
service providers should not be subject
to interstate access charges as currently
constituted. However, the development
of the Internet and other information
services raise many critical questions
that go beyond the interstate access
charge system that is the subject of this
proceeding. Ultimately, these questions
concern no less than the future of the
public switched telephone network in a
world of digitalization and growing
importance of data technologies. Our
existing rules have been designed for
traditional circuit-switched voice
networks, and thus may hinder the
development of emerging packet-
switched data networks. To avoid this
result, we must identify what FCC
policies would best facilitate the
development of the high-bandwidth
data networks of the future, while
preserving efficient incentives for
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investment and innovation in the
underlying voice network. In particular,
better empirical data are needed before
we can make informed judgments in
this area.

298. We ask whether, after we
complete reform of access charges as
contemplated in this proceeding, we
should consider any additional actions
relating to interstate information
services and the Internet. We therefore
initiate this Notice of Inquiry, with a
separate pleading cycle, to address these
issues. Based on the record in response
to this Notice of Inquiry, and the
decisions we make in the Access Reform
Report and Order, we will determine
whether to make proposals in this area
in a subsequent Notice of Proposed
Rulemaking.

299. Many of the concerns now being
raised about switch congestion caused
by Internet usage arise because virtually
all residential users today connect to the
Internet—a packet-switched data
network—through incumbent LEC
switching facilities designed for circuit-
switched voice calls. The end-to-end
dedicated channels created by circuit
switches are unnecessary and even
inefficient when used to connect an end
user to an ISP. We seek comment on
how our rules can most effectively
create incentives for the deployment of
services and facilities to allow more
efficient transport of data traffic to and
from end users. We invite parties to
identify means of addressing the
congestion concerns raised by
incumbent LECs, for example by
deploying hardware to route data traffic
around incumbent LEC switches, or by
installing new high-bandwidth access
technologies such as asymmetric digital
subscriber line (ADSL) or wireless
solutions.

300. We seek comment on what
regulatory barriers—at either the state or
federal level—might prevent provision
of alternate network access
arrangements for information service
providers, or might create artificial
disincentives against use of such
arrangements when they become
available. Should we consider using our
forbearance or preemption authority to
avoid results that would hamper the
deployment of new technologies? We
also seek comment on how the matters
before us in our Local Competition and
Universal Service proceedings affect
information service providers and raise
issues that we need to address in this
proceeding.

301. We seek comment on the effects
of the current system on network usage,
incumbent LEC cost-recovery, and the
development of the information services
marketplace. We are disinclined to take

actions that would stifle, rather than
enhance, the development of the
Internet, or similar packet-switched
networks. We encourage commenters to
provide data on the characteristics of
information service usage and its effects
on the network. We are also particularly
interested in data on the incumbent
LECs’ costs directly related to ESPs’ use
of the PSTN, on incumbent LECs’
revenues attributable to ESP traffic
(including second phone line revenue),
and in a comparison of what PSTN
services ESPs desire, as opposed to what
they currently have access to. We seek
comment on administrative and
technical issues that may arise either
under continued operation of the
current system or as modified by this
proceeding. In particular, we seek
comment on jurisdictional, metering,
and billing questions, given the
difficulty of applying jurisdictional
divisions or time-sensitive rates to
packet-switched networks such as the
Internet.

302. The current division in our rules
between basic and enhanced services
may not accurately capture the types of
companies that provide information
services today, and the manner in which
these companies use incumbent LEC
facilities. There are many kinds of
information services, with different
usage patterns and effects on the
network. For example, arguments about
network congestion caused by long
hold-time calls would not seem to apply
to information services such as
telemessaging or credit card validation.
We seek comment on whether we
should distinguish between different
categories of information or enhanced
services. In addition, several companies
now provide software that allows a
voice conversation to be conducted over
the Internet. Such ‘‘Internet telephony’’
allows what appears to be a basic
service—voice transmission—to take
place over a packet-switched interactive
data network that we have traditionally
considered to be an enhanced service.
We seek comment on how new services
such as Internet telephony, as well as
real-time streaming audio and video
services over the Internet, should affect
our analysis.

303. We seek comment as to whether
the issues raised in this Notice of
Inquiry should be addressed in any
existing proceeding, or a new
proceeding. As discussed in Section
VIII, above, the Network Reliability and
Interoperability Council (NRIC) is also
currently evaluating the effects of
Internet usage on the voice network. We
do not intend for this proceeding to in
any way supersede the NRIC’s efforts,
and we believe that the NRIC’s

recommendations will complement the
record we develop here. Ultimately, a
full and open debate about the
relationship of information services to
the public switched network will
benefit all parties. We also strongly
encourage interested parties among
incumbent LECs and ESPs to work
together to identify which technological
solutions hold the greatest promise in
carrying Internet traffic most efficiently
and with the least adverse price impact
on consumers.

304. As discussed in Section VIII,
above, we have established an electronic
mailbox at <isp@fcc.gov> for
submission of informal comments on
the treatment of Internet and other
information services, and we have made
additional information available
through our World Wide Web site at
<http://www.fcc.gov/isp.html>.

X. Procedural Issues

A. Ex Parte Presentations

305. This is a non-restricted notice-
and-comment rulemaking proceeding.
Ex parte presentations are permitted,
except during the Sunshine Agenda
period, provided that they are disclosed
as provided in the Commission’s rules.
See generally 47 CFR 1.1202, 1.1203,
1.1206.

B. Paperwork Reduction Act

306. This NPRM contains either a
proposed or modified information
collection. As part of its continuing
effort to reduce paperwork burdens, we
invite the general public and the Office
of Management and Budget (OMB) to
take this opportunity to comment on the
information collections contained in
this NPRM, as required by the
Paperwork Reduction Act of 1995,
Public Law No. 104–13. Public and
agency comments are due at the same
time as other comments on this NPRM;
OMB comments are due 60 days from
date of publication of this NPRM in the
Federal Register. Comments should
address: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information shall have
practical utility; (b) the accuracy of the
Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
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C. Initial Regulatory Flexibility Act
Analysis

307. Pursuant to Section 603 of the
Regulatory Flexibility Act, the
Commission has prepared the following
initial regulatory flexibility analysis
(IRFA) of the expected impact of these
proposed policies and rules on small
entities. Written public comments are
requested on the IRFA. These comments
must be filed in accordance with the
same filing deadlines as comments on
the rest of the NPRM, but they must
have a separate and distinct heading
designating them as responses to the
regulatory flexibility analysis. The
Secretary shall cause a copy of the
NPRM, including the initial regulatory
flexibility analysis, to be sent to the
Chief Counsel for Advocacy of the Small
Business Administration in accordance
with Section 603(a) of the Regulatory
Flexibility Act, Public Law 96–354, 94
Stat. 1164, 5 U.S.C. Section 601 et seq.
(1981).

308. Reason for action. The
Telecommunications Act of 1996
requires incumbent LECs to offer
interconnection and unbundled
elements on an unbundled basis, and
imposes a duty to establish reciprocal
compensation arrangements for the
transport and termination of calls. The
Commission’s access charge rules were
adopted at a time when interstate access
and local exchange services were
offered on a monopoly basis, and in
many cases are inconsistent with the
competitive market envisioned by the
1996 Act.

309. Objectives. To revise the
Commission’s access charge rules to
make them consistent with the
Telecommunications Act of 1996.

310. Legal Basis. The proposed action
is supported by Sections 4(i), 4(j), 201–
205, 251, 252, 253, and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j), 201–
205, 251, 252, 253, 403.

311. Description, potential impact
and number of small entities affected.
For purposes of this NPRM, the
Regulatory Flexibility Act defines a
‘‘small business’’ to be the same as a
‘‘small business concern’’ under the
Small Business Act (SBA), 15 U.S.C.
632, unless the Commission has
developed one or more definitions that
are appropriate to its activities. Under
the SBA, a ‘‘small business concern’’ is
one that: (1) is independently owned
and operated; (2) is not dominant in its
field of operation; and (3) meets any
additional criteria established by the
SBA. The Small Business
Administration has defined a small
business for Standard Industrial

Classification (SIC) category 4813
(Telephone Communications, Except
Radiotelephone) to be small entities
when they have fewer than 1500
employees.

312. Total Number of Telephone
Companies Affected. With the
exceptions of the proposals under
consideration in Sections III.D, III.E,
VII.A, and VIII.C of this NPRM, the
proposals in this NPRM, if adopted,
would affect all LECs that are regulated
by the Commission’s price cap rules.
Currently, 13 incumbent LECs are
subject to price cap regulation. We
tentatively conclude that all price cap
carriers have more than 1500 employees
and therefore are not small entities.

313. The proposals under
consideration in Sections III.B, III.D,
III.E, VII.A., and VIII.C of this NPRM, if
adopted, would affect all incumbent
LECs regulated by the Commission. The
United States Bureau of the Census
(Census Bureau) reports that, at the end
of 1992, there were 3497 firms engaged
in providing telephone service, as
defined therein, for at least one year.
This number contains a variety of
different categories of carriers, including
incumbent LECs, IXCs, competitive
access providers, cellular carriers,
mobile service carriers, operator service
providers, pay telephone operators, PCS
providers, covered SMR providers, and
resellers. It seems certain that some of
those 3497 telephone service firms may
not qualify as small entities or small
incumbent LECs because they are not
independently owned or operated.

314. Because the small incumbent
LECs that would be subject to these
rules are either dominant in their field
of operations or are not independently
owned and operated, consistent with
our prior practice, they are excluded
from the definition of ‘‘small entity’’
and ‘‘small business concerns.’’
Accordingly, our use of the terms ‘‘small
entities’’ and ‘‘small businesses’’ does
not encompass small incumbent LECs.
Out of an abundance of caution,
however, for regulatory flexibility
analysis purposes, we will consider
small incumbent LECs within this
analysis and use the term ‘‘small
incumbent LECs’’ to refer to any
incumbent LECs that arguably might be
defined by SBA as ‘‘small business
concerns.’’

315. Local Exchange Carriers. Neither
the Commission nor the Small Business
Administration has developed a
definition of small providers of local
exchange service. The closest applicable
definition under Small Business
Administration rules is for telephone
telecommunications companies other
than radiotelephone (wireless)

companies. The most reliable source of
information regarding the number of
incumbent LECs nationwide appears to
be the data that we collect annually in
the provision of Telecommunications
Relay Service (TRS). According to our
most recent data, 1347 companies
reported that they were engaged in the
provision of local exchange service.
Although it seems certain that some of
these carriers are not independently
owned or operated, or have fewer than
1500 employees, we are unable at this
time to estimate with greater precision
the number of incumbent LECs that
would qualify as small business
concerns under the Small Business
Administration’s definition.
Consequently, we estimate that there are
fewer than 1347 small incumbent LECs
that may be affected by the proposals in
this NPRM. We seek comment on this
estimate.

316. Under the new competitive
provisions of the 1996 Act, however,
there could be a number of new LECs
entering the local exchange market that
would be considered small businesses.
In Section VIII.A of this NPRM, we seek
comment on whether to apply certain of
the regulations applicable to incumbent
LECs to new entrant LECs. Thus, it is
possible that new entrants will be
affected by our actions in this
proceeding.

317. Enhanced Service Providers. In
Section VIII.B of this NPRM, we seek
comment on whether to continue to
exempt enhanced service providers
(ESPs) from any requirement to pay
access charges. Because we are not
contemplating imposing any new
regulatory requirement on ESPs, we
conclude that the Regulatory Flexibility
Act does not require us to consider the
effects of these proposed rules on ESPs
that would fit the definition of small
entity. If we modify the ‘‘ESP
Exemption,’’ we will consider the effect
on small ESPs at that time. We seek
comment on this tentative conclusion.

318. Reporting, recordkeeping and
other compliance requirements. It is not
clear whether, on balance, all proposals
in this NPRM would increase or
decrease incumbent LECs’
administrative burdens.

319. With respect to all incumbent
LECs, we believe that the reforms to rate
structure that we propose in Section III
would require at least one, and possibly
several additional filings, but otherwise
should not affect their administrative
burdens. We expect that the proposal
we make in Section VII relating to the
allocation of universal service support
to the interstate revenue requirement
could increase their administrative
burdens. We expect that some of the
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Part 69 revisions that we propose in
Section VIII would reduce, others
increase, and the remainder have no
effect on their administrative burdens.

320. With regard to incumbent price
cap LECs, we expect the changes to the
existing local switching rate structure
that we propose in Section III would
require an initial additional filing, but
otherwise would have no effect on their
administrative burdens. As to the
proposals in Section V, to the extent
that a carrier chooses to avail itself of
the additional reforms, it will need to
file a petition demonstrating that it has
met the trigger, and make an initial tariff
filing. Otherwise, most of the proposed
reforms in Section V would reduce or
have no effect on its administrative
burdens. We expect that some of our
proposals in Section VI of this NPRM,
if adopted, would increase the
administrative burdens placed on
incumbent LECs. We expect that the
other proposals in Section VI of this
NPRM would have no effect on their
administrative burdens. We expect that
the proposal to continue regulating
terminating access charges in Section
VIII would have no effect on the
administrative burden placed on
incumbent price cap LECs.

321. In Section II, we address the
likelihood that many, if not all, new
entrants would be considered ‘‘domestic
nondominant carriers,’’ whose tariff
filings would be governed by §§ 61.20
through 61.23 of our rules, 47 CFR
61.20–23, unless they are exempted
from some or all of those requirements.
We are unable to estimate the number
of times these incumbent LECs would
file tariffs annually, but it could vary
from none to 20 or more. Nor are we
able to estimate how extensive each
tariff filing, on average, would be. If
these new entrants are not exempted
from any tariff filing requirements, then
we estimate that, on average, it would
take approximately two hours per page
for the incumbent LEC to prepare each
tariff filing, at a cost of $80 per hour in
professional level and support staff
salaries. If these carriers are exempted
from some or all the regulations
applicable to incumbent LECs, then the
administrative burdens imposed on
such carriers would be less. In Section
V, we ask whether a market share test
to measure the level of competition may
impose a reporting requirement on new
entrants. We expect that the proposal in
Section VIII to regulate terminating
access charges for new entrants would
increase the administrative burden
placed on incumbent price cap LECs.
Compliance with these requests may
require the use of engineering,

technical, operational, accounting,
billing, and legal skills.

322. Federal rules which overlap,
duplicate or conflict with this proposal.
None.

323. Any significant alternatives
minimizing impact on small entities and
consistent with stated objectives. In
Section II of this NPRM, we seek
comment on whether to exempt new
entrant LECs from some or all of the
regulations applicable to incumbent
LECs. Thus, new entrants that may also
be small entities may or may not
become subject to any new
requirements. In any case, new entrants
will become subject to no more
requirements than those imposed on
incumbent LECs. However, we
recognize that new entrants may have
different business or operational
concerns compared to incumbent LECs.
In Sections II.A, III.B, III.E, V.A, V.C,
VII.A, and VII.B, we have sought
comment on how a number of proposals
would affect small entities. These
proposals could have varying positive or
negative impacts on small entities. We
are unable to ascertain, at this time,
what the significant economic impact
would be on small entities as defined by
the SBA. We seek comment on these
proposals and urge that parties support
their comments with specific evidence
and analysis.

D. Notice of Proposed Rulemaking
Comment Filing Dates

324. Pursuant to applicable
procedures set forth in §§ 1.399 and
1.411 et seq. of the Commission’s Rules,
47 CFR 1.399, 1.411 et seq., interested
parties may file comments with the
Secretary, Federal Communications
Commission, Washington, D.C. 20554
no later than January 27, 1997.
Interested parties may file replies no
later than February 13, 1997. To file
formally in this proceeding, participants
must file an original and twelve copies
of all comments, reply comments, and
supporting comments. If participants
want each Commissioner to receive a
personal copy of their comments, an
original plus 16 copies must be filed. In
addition, parties should file two copies
of any such pleading with the
Competitive Pricing Division, Common
Carrier Bureau, Room 518, 1919 M
Street, N.W., Washington, D.C. 20554.
Comments and reply comments will be
available for public inspection during
regular business hours in the FCC
Reference Center, Room 239, 1919 M
Street, N.W., Washington, D.C. 20554.

325. Parties submitting diskettes
should submit them along with their
formal filings to the Office of the
Secretary. Submissions should be on a

3.5 inch diskette formatted in an DOS
PC compatible form. The document
should be saved into WordPerfect 5.1
for Windows format. The diskette
should be submitted in ‘‘read only’’
mode. The diskette should be clearly
labelled with the party’s name,
proceeding, type of pleading (comment
or reply comment), Docket number, and
date of submission.

326. You may also file informal
comments electronically via e-mail
<access@fcc.gov>. Only one copy of
electronically-filed comments must be
submitted. You must put the docket
number of this proceeding in the subject
line (see the caption at the beginning of
this NPRM, or in the body of the text if
by Internet). You must note whether an
electronic submission is an exact copy
of formal comments on the subject line.
You also must include your full name
and Postal Service mailing address in
your submission.

327. In order to facilitate review of
comments and replies, by both parties
and Commission staff, we require that
comments be no longer than 100 pages,
and that replies be no longer than 50
pages. Comments and replies must also
comply with § 1.49 and all other
applicable sections of the Commission’s
Rules. We also direct all interested
parties to include the name of the filing
party and the date of the filing on each
page of their comments and replies.
Comments and replies must also clearly
identify the specific portion of this
Notice of Proposed Rulemaking to
which a particular comment or set of
comments is responsive. If a portion of
a party’s comments does not fall under
a particular topic listed in the Table of
Contents of this NPRM, such comments
must be included in a clearly labelled
section at the beginning or end of the
filing. Parties may not file more than a
total of ten pages of ex parte
submissions, excluding cover letters.
This ten page limit does not include the
following: (1) Written ex parte
statements made solely to disclose an
oral ex parte contact; (2) written
material submitted at the time of an oral
presentation that provides a brief
outline of the presentation; (3) written
material filed in response to direct
requests from Commission staff; or (4)
any proposed rule language. Ex parte
filings in excess of this limit will not be
considered part of the record in this
proceeding.

328. Written comments by the public
on the proposed and/or modified
information collections are due January
27, 1997. Written comments must be
submitted by the Office of Management
and Budget (OMB) on the proposed and/
or modified information collections on
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or before 60 days after date of
publication in the Federal Register. In
addition to filing comments with the
Secretary, a copy of any comments on
the information collections contained
herein should be submitted to Dorothy
Conway, Federal Communications
Commission, Room 234, 1919 M Street,
N.W., Washington, DC 20554, or via the
Internet to dconway@fcc.gov and to
Timothy Fain, OMB Desk Officer, 10236
NEOB, 725—17th Street, N.W.,
Washington, DC 20503 or via the
Internet to fainlt@al.eop.gov.

E. Notice of Inquiry Comment Filing
Dates

329. Pursuant to applicable
procedures set forth in §§ 1.399 and
1.411 et seq. of the Commission’s Rules,
47 CFR 1.399, 1.411 et seq., interested
parties may file comments with the
Secretary, Federal Communications
Commission, Washington, D.C. 20554
no later than February 21, 1997.
Interested parties may file replies no
later than March 24, 1997. Comments
and replies must comply with § 1.49
and all other applicable sections of the
Commission’s Rules. To file formally in
this proceeding, participants must file
an original and twelve copies of all
comments, reply comments, and
supporting comments. If participants
want each Commissioner to receive a
personal copy of their comments, an
original plus 16 copies must be filed. In
addition, parties should file two copies
of any such pleading with the
Competitive Pricing Division, Common
Carrier Bureau, Room 518, 1919 M
Street, N.W., Washington, D.C. 20554.
We also direct all interested parties to
include the name of the filing party and
the date of the filing on each page of
their comments and replies. Comments
and reply comments will be available
for public inspection during regular
business hours in the FCC Reference
Center, Room 239, 1919 M Street, N.W.,
Washington, D.C. 20554.

330. Parties submitting diskettes
should submit them along with their
formal filings to the Office of the
Secretary. Submissions should be on a
3.5 inch diskette formatted in an DOS
PC compatible form. The document
should be saved into WordPerfect 5.1
for Windows format. The diskette
should be submitted in ‘‘read only’’
mode. The diskette should be clearly
labelled with the party’s name,
proceeding, type of pleading (comment
or reply comment), Docket number, and
date of submission.

331. You may also file informal
comments electronically via e-mail
<isp@fcc.gov>, or via the World Wide
Web. Information on how to file

electronically is available at <http://
www.fcc.gov/isp.html>. Only one copy
of electronically-filed comments must
be submitted. If you are using e-mail,
you must put the docket number of this
proceeding in the subject line (see the
caption at the beginning of this Notice),
and you also must note in the subject
line if an electronic submission is an
exact copy of formal comments. You
also must include your full name and
Postal Service mailing address in your
submission.

XI. Ordering Clauses
332. Accordingly, it is ordered,

pursuant to Sections 1–4, 10, 201–205,
251, 254, 303(r), and 410(a) of the
Communications Act of 1934, as
amended, and Section 601 of the
Telecommunications Act of 1996, 47
U.S.C. 10, 151–154, 201–205, 224, 251,
254, 303(r), 410(a), and 601, that notice
is hereby given of the rulemaking
described above and that comment is
sought on these issues.

333. It is further ordered, pursuant to
Sections 1–4, 10, 201–205, 251, 254, and
303(r) of the Communications Act of
1934, as amended, and Section 601 of
the Telecommunications Act of 1996, 47
U.S.C. 10, 151–154, 201–205, 224, 251,
254, 303(r), and 601, that notice is
hereby given of the inquiry described
above and that comment is sought on
these issues.
Federal Communications Commission
William F. Caton,
Acting Secretary.

List of Subjects

47 CFR Part 61

Communications common carriers,
Tariffs.

47 CFR Part 69

Communications common carriers,
Access charges.

Attachment—Parties Filing Pleadings

I. Pleadings in CC Docket No. 95–72
(ISDN SLC NPRM)

Comments

America Online Incorporated;
CompuServe Incorporated; GE
Information Services, Inc.; Prodigy
Services Company (America Online)

American Petroleum Institute
Ameritech
AT&T Corp. (AT&T)
Bell Atlantic Telephone Companies

(Bell Atlantic)
BellSouth Telecommunications, Inc.

(BellSouth)
Cable & Wireless, Inc. (Cable & Wireless)
California Bankers’ Clearing House

Association, MasterCard International

Incorporated, the New York Clearing
House Association, and Securities
Industry Association (California
Bankers’ Clearing House)

Center for Democracy and Technology
Cincinnati Bell Telephone (Cincinnati

Bell)
Commercial Internet eXchange

Association (CIX)
Communications Managers Association

(CMA)
Consumer Project on Technology
GTE Service Corporation (GTE)
Information Technology Industry

Council (ITIC)
MCI Telecommunications Corporation

(MCI)
Microsoft Corporation (Microsoft)
National Information Infrastructure

Working Group
National Public Radio, Inc. (National

Public Radio)
National Telephone Cooperative

Association (NTCA)
Northern Arkansas Telephone

Company, Inc. (Northern Arkansas
Telephone Company)

NYNEX Telephone Companies
(NYNEX)

Pacific Bell and Nevada Bell (Pacific
Bell)

Public Utility Commission of Texas
Rochester Telephone Corp.
Roseville Telephone Company

(Roseville)
Rural Telephone Coalition
Southwestern Bell Telephone Company

(Southwestern Bell)
Sprint Corporation (Sprint)
Tele-Communications Association

(TCA)
Tennessee Public Service Commission
Time Warner Communications

Holdings, Inc. (Time Warner
Communications)

United States Telephone Association
(USTA)

U S WEST Communications, Inc. (US
West)

West Virginia University

Replies

America Online
Ameritech
AT&T
Bell Atlantic
BellSouth
Cable & Wireless
Cincinnati Bell
CIX
CMA
GTE
ITIC
Information Technology Industry

Council, United States Telephone
Association, California ISDN Users
Group, Center for Democracy and
Technology, Consumer Federation of
America, Information Industry
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Association, California Bankers’
Clearing House Association, US.
Chamber of Commerce, Independent
Data Communications Manufacturers
Association, Information Technology
Association of America,
Telecommunications Industry
Association (Joint Parties)

Interactive Services Association
MCI
Microsoft
Northern Telecom Inc. (Northern

Telecom)
NYNEX
Pacific Bell
Roseville
Sprint
Southwestern Bell
3Com Corporation
USTA

Comments on Bell Operating
Companies’ Cost Data

Comments

GTE Operating Company (GTE)
MCI Telecommunications Corporation

(MCI)

Replies

America Online
NYNEX
Pacific Bell
Southwestern Bell
US West

II. Pleadings in CC Docket No. 94–1
(Price Cap Second FNPRM)

Comments

Ad Hoc Telecommunications Users
Group (Ad Hoc)

Ameritech
ALTS
AT&T
Association for Local Telephone

Services (ALTS)
Bell Atlantic
BellSouth
California Cable Television Association

(CCTA)
Cincinnati Bell
Competitive Telecommmunications

Association (CompTel)
Comcast Corp. (Comcast)
Cox Enterprises, Inc. (Cox)
General Services Administration (GSA)
GTE
ICG Access Services, Inc. (ICG)
Information Industry Association (IIA)
LCI International, Inc. (LCI)
LDDS Worldcom (LDDS)
Lincoln Telephone and Telegraph Co.

(Lincoln)
MCI
MFS
NCTA
NYNEX
Organization for the Protection and

Advancement of Small Telephone
Companies (Opastco)

Pacific Bell and Nevada Bell
Southern New England Telephone Co.

(SNET)
Southwestern Bell
Sprint
Sprint Telecommunications Venture
TCA
Teleport
Telecommunciations Resellers

Association
Time Warner Communications

Holdings, Inc., (Time Warner)
USTA
US West

Replies

Ad Hoc
Ameritech
ALTS
AT&T
Bell Atlantic
BellSouth
Cincinnati Bell
Competitive Telecommmunications

Association (CompTel)
Comcast
Cox
Frontier
GSA
GTE
LDDS
MCI
MFS
NCTA
NYNEX
Pacific Bell and Nevada Bell
Southwestern Bell
Sprint
Sprint Telecommunications Venture
Teleport
TRA
Time Warner
USTA
US West

[FR Doc. 97–2142 Filed 1–29–97; 8:45 am]
BILLING CODE 6712–01–P

47 CFR Part 90

[PR Docket No. 92–235, DA 97–206]

Consolidation of the Private Land
Mobile Radio Services

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This action seeks additional
comment on the consolidation of the
Private Land Mobile Radio Services. It
is necessary for the Commission to
receive comment on the precise
contours of consolidation of the radio
services in order to build a consensus.
The effect of the action will be to seek
additional comment on the
consolidation of the Private Land
Mobile Radio Services and advance and

expedite the benefits of efficient use of
the spectrum.
DATES: Comments are due February 7,
1997; reply comments are due February
12, 1997.
ADDRESSES: Office of the Secretary,
Federal Communications Commission,
1919 M Street, NW., Room 222,
Washington, DC 20554. For further
addresses see SUPPLEMENTARY
INFORMATION.
FOR FURTHER INFORMATION CONTACT: Ira
Keltz in the Wireless
Telecommunications Bureau at (202)
418–0680.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Public
Notice released January 28, 1997. The
full text of this action is available for
inspection and copying during normal
business hours in the FCC Reference
Center, Room 239, 1919 M Street, NW.,
Washington, DC. The complete text may
be purchased from the Commission’s
copy contractor, ITS, Inc., (202) 857–
3800, 2100 M Street, NW., Suite 140,
Washington, DC. 20037.

Summary of Public Notice
1. In the Report and Order in PR

Docket No. 92–235, the Commission
concluded that the Private Land Mobile
Radio (PLMR) Services will be
consolidated. (60 FR 37152, July 19,
1995). The Commission, however,
deferred a final decision as to how the
services would be consolidated in an
effort to provide the PLMR community
with an opportunity to negotiate and
submit a consensus consolidation
proposal to the Commission. While the
Commission received numerous
comments on the consolidation issue,
no consensus plan was submitted.

2. The Industrial Telecommunications
Association, Inc. (‘‘ITA’’) recently filed
a ‘‘proposed technical blueprint for
frequency use limitations in the post-
refarming environment.’’ The blueprint
contains a consolidated Frequency
Table and associated limitations. ITA
notes that in developing this blueprint
it made certain assumptions regarding
consolidation of the PLMR Services.
Further, it states that it offers this
blueprint in the hope of advancing the
refarming effort and expediting the
realization of the long-awaited benefits
of this proceeding.

3. Interested parties may file
comments concerning ITA’s
consolidation blueprint on or before
February 7, 1997. Reply comments are
due on or before February 12, 1997.
Comments and reply comments should
be sent or delivered to: Office of the
Secretary, Federal Communications
Commission, 1919 M Street, NW., Room
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222, Washington, DC 20554, Att’n
Private Wireless Division, Wireless
Telecommunications Bureau. A copy
should also be sent or delivered to:
Private Wireless Division, Wireless
Telecommunications Bureau, Room
8010, Stop Code 2000-F, Federal
Communications Commission, 2025 M
Street, NW., Washington DC 20554,
Attention: Ira Keltz. Finally, a copy
should be sent or delivered to the
Commission’s duplicating contractor:
International Transcription Services,
Inc. (ITS), 2100 M Street, NW., Suite
140, Washington, DC 20037 (telephone
number (202) 857–3800). Copies of
ITA’s filing may be obtained from ITA.

4. A copy is also available for public
inspection during regular business
hours in the Private Wireless Division,
Wireless Telecommunications Bureau,
Room 8010, 2025 M Street, NW.,
Washington, DC 20554.

5. For further information contact:
News Media: Kara Palamaras at (202)
418–0654 or kpalamar@fcc.gov
(Internet) Private Wireless Division: Ira
Keltz at (202) 418–0680.

List of Subjects in 47 CFR Part 90

Communications equipment, Radio.

Federal Communications Commission
William F. Caton,
Acting Secretary.
[FR Doc. 97–2567 Filed 1–30–97; 8:45 am]
BILLING CODE 6712–01–P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Notice of Reopening of
Comment Period on Proposed
Endangered Status for the Jaguar in
the United States

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; notice of
reopening of comment period.

SUMMARY: The Fish and Wildlife Service
(Service) gives notice that the comment
period is reopened on the proposed rule
to list the jaguar (Panthera onca) as an
endangered species in the United States.
This reopening of the comment period
will allow all interested parties to
submit written comments on the
proposal.

DATES: The comment period for this
proposal is reopened and now closes on
February 14, 1997. Comments must be
received by the closing date. Any
comments that are received after the
closing date may not be considered in
the final decision on this proposal.

ADDRESSES: Written comments and
material should be sent to the
Supervisor, Arizona Ecological Services
Field Office, 3616 West Thomas Road,
Suite 6, Phoenix, Arizona 85019.
Comments and materials received will
be available for public inspection by
appointment, during normal business
hours, at the above address.

FOR FURTHER INFORMATION CONTACT:
Bruce Palmer, Arizona Ecological
Services Field Office, Phoenix, Arizona
(See ADDRESSES section) (telephone
602/640–2720; facsimile 602/640–2730).

SUPPLEMENTARY INFORMATION:

Background

On July 13, 1994, the Service
published a proposed rule (59 FR
35674) to extend endangered status to
the jaguar in the United States portion
of its former range. The jaguar is already
listed as endangered from the Mexican
border southward throughout its entire
range.

By letter dated January 15, 1997, the
State of Arizona requested that the
Service reopen the comment period on
the proposed listing of the jaguar to
solicit public comments on a draft
jaguar conservation strategy. The State
asked the Service to consider a finalized
conservation strategy in its analysis of
threats faced by the species prior to
finalizing the listing decision. The
Service believes that the conservation
strategy constitutes significant new
information that should be considered
in making a final listing determination.

Author: The primary author of this notice
is Steve Spangle, Fish and Wildlife Service
Southwest Regional Office, P.O. Box 1306,
Albuquerque, New Mexico 87103.

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1361–1407; 16 U.S.C. 1531–1543;
16 U.S.C. 4201–4245; Pub. L. 99–625,
100 Stat. 3500; unless otherwise noted).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Dated: January 27, 1997.
Nancy M. Kaufman,
Regional Director, Region 2, Albuquerque,
NM.
[FR Doc. 97–2581 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–55–P
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DEPARTMENT OF AGRICULTURE

Forest Service

Acceptance of 90-acre Donation and
Extension of Indian Peaks Wilderness
Area, Roosevelt NF, Colorado

AGENCY: Forest Service, USDA.

ACTION: Notice of land donation
acceptance and boundary extension.

SUMMARY: The Secretary of Agriculture
has accepted a 90-acre donation from
The Nature Conservancy of Boulder,
Colorado, and extended the Indian
Peaks Wilderness Area to include this
90-acre parcel.

EFFECTIVE DATE: The acceptance of this
donation and the extension of Indian
Peaks Wilderness Area were effective
November 28, 1996.

FOR FURTHER INFORMATION CONTACT:
Eleanor S. Towns, Director, Lands,
USDA, Forest Service, PO Box 96090,
Washington, DC 20090–6090, (202) 453–
8248 or M. M. Underwood, Forest
Supervisor, 240 W. Prospect, Fort
Collins, Colorado 80526–2098, (970)
498–1100.

SUPPLEMENTARY INFORMATION: In
accordance with the provisions of
section 6(a) of the Wilderness Act of
September 3, 1964 (78 Stat. 890), the
Secretary of Agriculture has accepted a
90-acre donation adjacent to the Indian
Peaks Wilderness Area, Roosevelt
National Forest, Colorado. Notification
to the President of the Senate and the
Speaker of the House of Representatives
was provided on September 26, 1996.
Land accepted by the Secretary of
Agriculture under Section 6(a) becomes
part of the wilderness area involved. A
copy of the Secretary’s acceptance
which includes the legal description of
the lands which were donated and
which are now a part of the Indian
Peaks Wilderness Area appears at the
end of this notice.

Dated: January 21, 1997.
Tom L. Thompson,
Deputy Regional Forester.

Acceptance of 90-acre Donation and
Extension of Indian Peaks Wilderness Area

Pursuant to the authority granted to the
Secretary of Agriculture by Section 6(a) of the
Wilderness Act of September 3, 1964 (Pub. L.
88–577, 78 Stat. 890; 16 U.S.C. 1131), a
donation of 90 acres of land is accepted and
will become part of the Indian Peaks
Wilderness Area (Pub. L. 95–450, 92 Stat.
1095; 16 U.S.C. 1132), Roosevelt National
Forest, Colorado.

The Bunker Bill Placer Mining Claim,
Survey No. 15619, Grand Island Mining
District, County of Boulder, State of
Colorado.

This acceptance shall be effective 60 days
after notice has been given to the President
of the Senate and Speaker of the House of
Representatives as required by section 6(a) of
the Wilderness Act of September 3, 1964.

Dated: September 26, 1996.
Brian Eliot Burke,
Deputy Under Secretary, Natural Resources
and Environment.
[FR Doc. 97–2348 Filed 1–30–97; 8:45 am]
BILLING CODE 3410–11–M

Sandpoint Ranger District Noxious
Weed Control Project, Idaho
Panhandle National Forests, Bonner
County, Idaho

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The USDA Forest Service will
prepare an environmental impact
statement (EIS) to disclose the potential
environmental effects of noxious weed
treatment of the Sandpoint Ranger
District. Treatment sites would be at
various locations across the district and
are within the Pend Oreille Ecosystem,
Sandpoint Ranger District, Idaho
Panhandle National Forests, Bonner
County, Idaho. Most treatment sites are
located near or along forest roads, trails,
powerline corridors, recreation sites and
wildlife forage habits (i.e. dry sites).

The proposed action to control
populations of noxious and undesirable
weeds on certain travel corridors and
areas is designed to prevent the spread
of these weeds and promote the
retention and health of native and/or
desirable plants within this ecosystem.
The proposed action would use an
integrated pest management approach to
control weeds. This approach includes

mechanical, biological, cultural, and
chemical control.

At least 16 species of noxious or
undesirable weed will be considered for
control. The major species considered
for control include spotted knapweed
(Centaurea maculosa), orange
hawkweed (Hieracium aurantiacum),
meadow hawkweed (Hieracium
pratense), dalmation toadflax (Linaria
dalmatica), Canada thistle (Cirsium
arvense), common St. Johnswort
(Hypericum perforatum), hound’s
tongue (Cynoglossum officinale) and
common tansy (Tanacetum vulgare).
Other species may include diffuse
knapweed (Centaurea diffusa), purple
loosestrife (Lythrum salicaria), ox-eye
daisy (Chrysanthemum leucanthemum),
rush skeltonweed (Chondrilla juncea),
sulphur cinquefoil (Potentilla recta),
yellow starthistle (Centaurea
solstitialis), musk thistle (Carduus
nutans), and bull thistle (Cirsium
vulgare).

This project level EIS will tier to the
Idaho Panhandle National Forests Weed
Pest Management EIS, October 1989; the
Idaho Panhandle National Forest Land
and Resource Management Plan (Forest
Plan), September 1987; the Final EIS
Noxious Weed Management Project,
Bonners Ferry Ranger District,
September 1995, and the Priest Lake
Noxious Weed Control Final EIS.
DATES: Written comments and
suggestions should be received no later
than March 3, 1997.
ADDRESSES: Submit written comments
and suggestions on the proposed
management activities or requests to be
placed on the project mailing list to
Betsy Hammet, Project Leader,
Sandpoint Ranger District, 1500 Hwy 2,
Suite 110, Sandpoint, ID 83864.
FOR FURTHER INFORMATION CONTACT:
Betsy Hammet, EIS Team Leader,
Sandpoint Ranger District, phone
number (208 263–5111.
SUPPLEMENTARY INFORMATION: Weed
control is proposed on 46 sites that have
been identified on the Sandpoint Ranger
District. These sites range in size from
single plants to approximately 300 acres
and total approximately 1,270 gross
acres. These sites represent less than 1%
of the 315,420 acres in the Sandpoint
Ranger District.

The primary purposes for weed
control are as follows:

(1) Protect the natural condition and
biodiversity of the Pend Oreille
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Ecosystem by preventing or limiting the
spread of aggressive, non-native plant
species that displace native vegetation.

(2) Eliminate new invaders before
they become established.

(3) Prevent or limit the spread of
established weeds into areas containing
little or no infestation.

(4) Reduce weed seed sources on trail
heads and dispersed campsites, along
main roads and trails, within powerline
corridors, and in wildlife forage habitat
(i.e. dry sites).

(5) Protect sensitive and unique
habitats including research natural
areas, wetlands, and sensitive plant
populations.

The treatment sites are in scattered
locations across the district. Small
infestations that are discovered in
addition to the 46 sites would be treated
within the scope of the Final EIS and
Record of Decision. The Idaho
Panhandle National Forests Land and
Resource Management Plan provides
guidance for management activities
within the potentially affected area
through its goals, objectives, standards
and guidelines, and management area
direction. The Forest Plan directs that
forest pests be managed by an integrated
pest management approach.

The decision to be made is what
actions, if any, should be taken to
control weeds in the Pend Oreille
Ecosystem, where treatment should be
applied, and what types of treatment
should be used.

The Forest Service will consider a
range of alternatives. One of these will
be the ‘‘no action’’ alternative in which
none of the proposed treatment
activities would be implemented.
Additional alternatives will represent
the range of control methods currently
available for treatment of weeds,
including non-chemical methods.

Public participation is an important
part of the analysis and will play an
important role in developing the
alternatives. The initial scoping process
(40 CFR 1501.7) will occur during
February, March, and April, 1997. The
mailing list for public scoping will be
developed from responses to this NOI,
and to a Scoping Notice sent out to
interested individuals, organizations
and agencies. In addition, the public is
encouraged to visit with Forest Service
officials during the analysis and prior to
the decision. The Forest Service will
also be seeking information, comments,
and assistance from Federal, State, and
local agencies and other individuals or
organizations who may be interested in
or affected by the proposed actions.

Comments from the public and other
agencies will be used in preparation of

the Draft EIS. The scoping process will
be used to:

1. Identify potential issues.
2. Identify major issues to be analyzed

in depth.
3. Eliminate minor issues or those

which have been covered by a relevant
previous environmental analysis.

4. Identify alternatives to the
proposed action.

5. Identify potential environmental
effects of the proposed action and
alternatives (i.e., cumulative effects).

Some public concerns have already
been identified from initial
interdisciplinary review of the weed
control proposal. The following
significant issues have been identified
so far:

1. Current and potential impacts of
the spread of noxious weeds on the
physical, biological, and ecological
environment within the Sandpoint
Ranger District.

2. Potential effectiveness, economics
and impacts on natural resources of
various weed control methods.

3. Potential effects on human health
from the application of herbicides.

This list will be verified, expanded, or
modified based on public scoping and
interdisciplinary review of this
proposal.

The draft environmental impact
statement is expected to be filed with
the Environmental Protection Agency
(EPA) and available for public review in
June, 1997. At that time, the EPA will
publish a Notice of Availability of the
draft environmental impact statement in
the Federal Register. The comment
period on the draft environmental
impact statement will be 45 days from
the date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions
(Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 519, 553 (1978)).
Also, environmental objections that
could be raised at the draft
environmental statement stage but that
are not raised until after completion of
the final environmental statement may
be waived or dismissed by the courts
(City of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980)). Because of

these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45-
day scoping comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final environmental impact
statement.

To assist the Forest Service in
identifying and considering issues and
concerns regarding the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.

I am the responsible official for this
environmental impact statement. My
address is Sandpoint Ranger District,
1500 Hwy 2, Suite 110, Sandpoint, ID
83864.

Dated: January 21, 1997.
David S. Dillard,
District Ranger.
[FR Doc. 97–2306 Filed 1–30–97; 8:45 am]
BILLING CODE 3410–11–M

Deschutes Provincial Interagency
Executive Committee (PIEC), Advisory
Committee

AGENCY: Forest Service, USDA.

ACTION: Notice of meeting.

SUMMARY: The Deschutes PIEC Advisory
Committee will meet on February 13,
1997 at Rock Springs Conference Center,
7 miles north of Bend, OR on Highway
20. The meeting will start at 9:30 am.,
and finish at 5:00 pm. Agenda items
include: (1) Introduction of new
members, (2) Review of scientific
documents for the Eastside Ecosystem
project, (3) Reports from subcommittees,
and (4) Open public forum. All
Deschutes Province Advisory
Committee meetings are open to the
public.

FOR FURTHER INFORMATION CONTACT:
Harry Hoogesteger, Province Liaison,
USDA, Fort Rock Ranger District, 1230
N. E. 3rd, Bend, Oregon 97701, 541–
383–4704.



4721Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Notices

Dated: January 24, 1997.
Sally Collins,
Deschutes National Forest Supervisor.
[FR Doc. 97–2524 Filed 1–30–97; 8:45 am]
BILLING CODE 3410–11–M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.
ACTION: Proposed additions to
Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: March 3, 1997.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202–3461.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603–7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51–2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the services listed below from
nonprofit agencies employing persons
who are blind or have other severe
disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
services to the Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the services.

3. The action will result in
authorizing small entities to furnish the
services to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-

O’Day Act (41 U.S.C. 46–48c) in
connection with the services proposed
for addition to the Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following services have been
proposed for addition to the
Procurement List for production by the
nonprofit agencies listed:

Administrative Services
Naval Training Center, Great Lakes, Illinois
NPA: GWS, Inc., Milwaukee, Wisconsin

Food Service Attendant
U.S. Coast Guard Station, Miami Beach,

Florida
NPA: Goodwill Industries of South Florida,

Inc., Miami, Florida

Janitorial/Custodial
Major Bias USARC, Huntington, West

Virginia
NPA: Goodwill Industries of KYOWVA, Inc.,

Huntington, West Virginia

Switchboard Operation
Holloman Air Force Base, New Mexico
NPA: New Mexico Industries for the Blind,

Albuquerque, New Mexico

Switchboard Operation
Cannon Air Force Base, New Mexico
NPA: ENMRSH, Inc., Clovis, New Mexico
Beverly L. Milkman,
Executive Director.
[FR Doc. 97–2429 Filed 1–30–97; 8:45 am]
BILLING CODE 6353–01–P

Procurement List Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.
ACTION: Additions to the Procurement
List.

SUMMARY: This action adds to the
Procurement List commodities and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.
EFFECTIVE DATE: March 3, 1997.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202–3461.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603–7740.
SUPPLEMENTARY INFORMATION: On
November 1, 8, 15 and December 13,
1996, the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notices (61 F.R.
56511, 57849, 58510 and 65520) of
proposed additions to the Procurement
List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the commodities and services and
impact of the additions on the current
or most recent contractors, the
Committee has determined that the
commodities and services listed below
are suitable for procurement by the
Federal Government under 41 U.S.C.
46–48c and 41 CFR 51–2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action will not have a severe
economic impact on current contractors
for the commodities and services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46–48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodities and services are hereby
added to the Procurement List:

Commodities

Office and Miscellaneous Supplies
(Requirements for Fort Campbell, Kentucky)
Cloth, Cleaning, Aircraft Solvent

7920–01–180–0557

Services

Administrative Services

General Services Administration, PBS,
Tucson Field Office, Tucson, Arizona

Administrative Services

GSA Field Offices at the following Los
Angeles, California locations:

888 S. Fugueroa
300 N. Los Angeles Street
312 N. Spring Street

Administrative Services

Honolulu Property Management Office,
Prince Kuhio Federal Building, 300 Ala
Moana Boulevard, Honolulu, Hawaii

Laundry Service

Puget Sound Naval Shipyard Galley and
Bachelor Officers’ Quarters (BOQ),
Bremerton, Washington

This action does not affect current
contracts awarded prior to the effective
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date of this addition or options that may
be exercised under those contracts.
Beverly L. Milkman,
Executive Director.
[FR Doc. 97–2430 Filed 1–30–97; 8:45 am]
BILLING CODE 6353–01–P

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.
ACTION: Proposed Additions to
Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
commodities and a service to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: March 3, 1997.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202–3461.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603–7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51–2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and service
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities. I certify
that the following action will not have
a significant impact on a substantial
number of small entities. The major
factors considered for this certification
were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and service to the
Government.

2. The action will result in
authorizing small entities to furnish the
commodities and service to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46–48c) in
connection with the commodities and
service proposed for addition to the

Procurement List. Comments on this
certification are invited. Commenters
should identify the statement(s)
underlying the certification on which
they are providing additional
information.

The following commodities and
service have been proposed for addition
to Procurement List for production by
the nonprofit agencies listed:

Commodities

Tape, Computer
7045–01–119–6357
NPA: North Central Sight Services, Inc.

Williamsport, Pennsylvania
Paper, Kraft Treated

8135–00–966–2532
8135–00–966–2533
8135–00–973–1835
NPA: Maine Center for the Blind &

Visually Impaired Portland, Maine
Link, Hasp and Strap Assembly

9905–00-NIB–0001
9905–00-NIB–0014

(Requirements for the U.S. Postal Service)
NPA: Mississippi Industries for the Blind

Jackson, Mississippi

Service

Janitorial/Custodial for the following
locations in Blaine, Washington:

Pacific Highway Border Station
Pacific Highway Border Station, Building

#1
Pacific Highway Border Station, USDA

Building
Border Patrol Sector Headquarters and

Annex
Peace Arch Border Station
NPA: Lake Whatcom Residential and

Treatment Center Bellingham,
Washington

Beverly L. Milkman,
Executive Director.
[FR Doc. 97–2431 Filed 1–30–97; 8:45 am]
BILLING CODE 6353–01–P

DEPARTMENT OF COMMERCE

Submission For OMB Review;
Comment Request

DOC Has Submitted to the Office of
Management and Budget (OMB) for
Clearance the Following Proposal for
Collection of Information Under the
Provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35)

Agency: Bureau of the Census.
Title: 1997 Census of Manufactures.
Form Number(s): MA–1000 and MC–

2001 thru MC–3975 (?? Report Forms).
Agency Approval Number: None.
Type of Request: New collection.
Burden: 762,000 hours in FY 1998.
Number of Respondents: 210,000.
Avg Hours Per Response: 3.63 hours.
Needs and Uses: The economic

census is the primary source of facts

about the structure and functioning of
the Nation’s economy and features
unique industry and geographic detail.
Economic census statistics serve as part
of the framework for the national
accounts and provide essential
information for government, business
and the general public. The 1997
Economic Census will cover virtually
every sector of the U.S. economy
including approximately 360,000
manufacturing establishments. Most
establishments will be included in the
mail portion of the collection. Forms
tailored for the particular kind of
business will be mailed to the
establishment to be filled out and
returned. Establishments not meeting
certain cutoffs for payroll will be
included in the non-mail portion of the
collection. We will use administrative
data in lieu of collecting data directly
from these establishments.

The information collected from
companies in the manufacturing sector
of the economic census will produce
basic statistics by industry for number
of establishments, payroll, employment,
value of shipments, value added, capital
expenditures, depreciation, materials
consumed, selected purchased services,
electric energy used and inventories
held.

Affected Public: Business or other for-
profit, individuals or households, not-
for-profit institutions, State, local or
tribal government.

Frequency: One-time.
Respondent’s Obligation: Mandatory.
Legal Authority: Title 13 USC,

Sections 131 and 224.
OMB Desk Officer: Jerry Coffey, (202)

395–7314.
Copies of the above information

collection proposal can be obtained by
calling or writing Linda Engelmeier,
Acting DOC Forms Clearance Officer,
(202) 482–3272, Department of
Commerce, room 5312, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Jerry Coffey, OMB Desk
Officer, room 10201, New Executive
Office Building, Washington, DC 20503.

Dated: January 24, 1997.
Linda Engelmeier,
Acting Departmental Forms Clearance
Officer, Office of Management and
Organization.
[FR Doc. 97–2353 Filed 1–30–97; 8:45 am]
BILLING CODE 3510–07–P
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Submission for OMB Review;
Comment Request

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995 Public Law 104–13.

Agency: Bureau of Economic
Analysis.

Title: Institutional Remittances to
Foreign Countries.

Agency Form Number: BE–40.
OMB Number: 0608–0002.
Type of Review: Reinstatement of a

previously approved collection.
Burden: 1,212 reporting hours.
Number of Respondents: 382

respondents.
Avg. Hours Per Response: 1.5 hours.
Needs and Uses: The survey is

required in order to obtain
comprehensive initial data concerning
the transfer (gifts, grants, donations,
etc.) by private nonprofit U.S.
institutions to foreign countries. The
data are needed primarily to compile
the U.S. international accounts.

Affected Public: Non-profit
Institutions.

Frequency: Quarterly for institutions
transferring $1 million or more each
year, annually for all others.

Respondent’s Obligation: Voluntary.
OMB Desk Officer: Paul Bugg, (202)

395–7340.
Copies of the above information

collection proposal can be obtained by
calling or writing Acting DOC Forms
Clearance Officer, Linda Engelmeier,
(202) 482–3272, Department of
Commerce, Room 5327, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Paul Bugg, OMB Desk Officer, Room
10201, New Executive Office Building,
Washington, D.C. 20503.

Dated: January 24, 1997.
Linda Engelmeier,
Acting Departmental Forms Clearance
Officer, Office of Management and
Organization.
[FR Doc. 97–2354 Filed 1–30–97; 8:45 am]
BILLING CODE: 3510–EA–P

International Trade Administration

[A–201–504]

Porcelain-on-Steel Cookware From
Mexico: Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative
review.

SUMMARY: In response to a request by
respondents, Cinsa, S.A. de C.V.
(‘‘Cinsa’’) and Esmaltaciones de Norte
America, S.A. de C.V. (‘‘ENASA’’), the
Department of Commerce (the
Department) is conducting an
administrative review of the
antidumping duty order on porcelain-
on-steel cookware from Mexico. This
review covers the above manufacturers/
exporters of the subject merchandise to
the United States. The period of review
(POR) is December 1, 1994, through
November 30, 1995. This is the ninth
period of review.

We preliminarily determine that sales
have been made below normal value
(NV). If these preliminary results are
adopted in our final results of
administrative review, we will instruct
U.S. Customs to assess antidumping
duties on all appropriate entries.

Interested parties are invited to
comment on these preliminary results.
Parties who submit arguments in this
proceeding should also submit with the
argument: (1) a statement of the issue,
and (2) a brief summary of the
argument.
EFFECTIVE DATE: January 31, 1997.
FOR FURTHER INFORMATION CONTACT:
Dolores Peck or Kate Johnson, AD/CVD
Enforcement Group II, Import
Administration—Room B099,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482–4929.

SUPPLEMENTARY INFORMATION:

The Applicable Statute
Unless otherwise indicated, all

citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act),
by the Uruguay Rounds Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are to the
current regulations, as amended by the
interim regulations published in the
Federal Register on May 11, 1995 (60
FR 25130).

Background
On October 10, 1986, the Department

published in the Federal Register (51
FR 36435) the final affirmative
antidumping duty determination on
certain porcelain-on-steel cookware
from Mexico. We published an
antidumping duty order on December 2,

1986 (51 FR 43415). On December 4,
1995, the Department published the
Opportunity to Request an
Administrative Review of this order for
the period December 1, 1994, through
November 30, 1995 (60 FR 62071). The
Department received a request for an
administrative review of exports from
Cinsa and ENASA, affiliated producers/
exporters of the subject merchandise,
and from General Housewares
Corporation, the petitioner. We
published a notice of initiation of the
review on February 1, 1996 (61 FR
3670).

Under section 751(a)(3)(A) of the Act,
the Department may extend the
deadline for completion of an
administrative review if it determines
that it is not practicable to complete the
review within the statutory time limit of
365 days. On August 6, 1996, the
Department extended the time limit for
the preliminary results in this case. See
Extension of Time Limit for
Antidumping Duty Administrative
Review, 61 FR 40819 (August 6, 1996).

The Department is conducting this
review in accordance with section
751(a) of the Act.

Scope of the Review

Imports covered by this review are
shipments of porcelain-on-steel
cookware, including tea kettles, which
do not have self-contained electric
heating elements. All of the foregoing
are constructed of steel and are
enameled or glazed with vitreous
glasses. This merchandise is currently
classifiable under Harmonized Tariff
Schedule of the United States (HTSUS)
subheading 7323.94.00. Kitchenware
currently entering under HTSUS
subheading 7323.94.00.30 is not subject
to the order. Although the HTSUS
subheadings are provided for
convenience and Customs purposes, our
written description of the scope of this
proceeding is dispositive.

Transactions Reviewed

In accordance with section 751(a)(2)
of the Act, the Department is required
to determine the EP (or CEP) and NV of
each entry of subject merchandise.

In determining NV, based on a review
of respondents’ submissions, the
Department determined that ENASA
should report all sales of heavy gauge
(HG) cookware in conjunction with a
promotion agreement signed during the
POR because the Department
determined that the sales in question
occurred during the POR. See
Memorandum For Louis Apple From
The Team, dated December 16, 1996
(‘‘Issues Memorandum’’).
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Affiliated Parties Issue
Petitioner claimed that the facts on

the record of this administrative review
indicate that the relationship of
respondents Cinsa and ENASA to their
parent, Grupo Industrial Saltillo, S.A. de
C.V. (‘‘GIS’’ or ‘‘GISSA’), is such that
there exists a strong possibility of
manipulating prices or affecting
production decisions. In addition,
petitioner placed on the record of this
review correspondence from Cinsa in
the previous review wherein Cinsa
stated that all GIS majority-owned
related companies should be collapsed.
Furthermore, petitioner argued that in
the previous review, in making the
preliminary decision not to collapse
these two companies, the Department
had failed to consider other criteria
which the Department normally looks at
in making such decisions.

In the preliminary results for the 8th
review, the Department decided not to
collapse Cinsa and ENASA because
during that review we verified that
ENASA’s manufacturing facilities are
separate from Cinsa’s. The verification
report noted that the machinery that
Cinsa used to make light-gauge (LG)
cookware could not be used to make the
heavy-gauge (HG) cookware produced
by ENASA without fundamental and
expensive retooling.

The Department’s proposed
regulations would codify its current
practice for determining when to
‘‘collapse’’ producers of subject
merchandise:

In an antidumping proceeding under this
part, the Secretary will treat two or more
affiliated producers as a single entity where
those producers have production facilities for
similar or identical products that would not
require substantial retooling of either facility
in order to restructure manufacturing
priorities and the Secretary concludes that
there is a significant potential for the
manipulation of price or production.

See Antidumping Duties;
Countervailing Duties (Notice of
Proposed Rulemaking and Request for
Public Comments). 61 FR 7308, 7330
and 7381 (February 27, 1996), at section
351.401.

As is evident from the above
regulation, the Department will collapse
two producers if each of three
requirements are met: (1) the producers
must be ‘‘affiliated’’; (2) they must have
manufacturing facilities sufficiently
similar that no substantial retooling
would be needed to restructure
manufacturing priorities with respect to
the subject merchandise, and (3) the
Department concludes, based on the
listed factors, that there is a significant
potential for manipulation of pricing or
production decisions.

Under the new statute (which applies
to this 9th review), the definition of
‘‘affiliated parties’’ includes ‘‘[t]wo or
more persons directly or indirectly
controlling, controlled by, or under
common control with, any person.’’ 19
U.S.C. 1677(33)(F)(1996). The facts on
the record of this review indicate that
Cinsa and ENASA are controlled by the
same parent, and are thus affiliated.

Although we consider both HG and
LG cookware to be subject merchandise,
they are not similar products and
therefore cannot be reasonably
compared for the purposes of
determining dumping margins. HG and
LG cookware differ significantly in the
area of material composition and
fabrication. HG cookware is made with
a heavier gauge of steel and has a
heavier coating of enamel with a
different chemical composition than the
enamel types used for LG cookware.
Also, HG and LG are usually not
approximately equal in commercial
value.

Moreover, we verified in the 8th
review that extensive and expensive
retooling would be necessary for Cinsa
to produce HG products or for ENASA
to produce LG products. According to
Cinsa, although both Cinsa and ENASA
use stamping equipment to stamp metal
forms out of sheet metal, the stamping
machines are not interchangeable. Also,
more powerful equipment is needed for
the production of HG cookware,
equipment which is not suitable for LG
steel. In addition, LG and HG cookware
require totally different die types for use
in the stamping equipment. Moreover,
HG cookware production requires three
different furnaces: one for the enamel
coatings, one for decorative coatings,
and one for the application of the
nonstick surface. However, in LG
cookware production a single furnace is
used for enamel and decorative coatings
and there is no application of nonstick
coatings. Finally, the different chemical
composition of the enamel coatings
used in HG and LG cookware requires
different cleaning treatments prior to the
application of the enamel. (See April 22,
1996, response at 28.) Verification did
not contradict any of these statements.

We have determined that the
differences between the production
facilities for LG and HG cookware
dictate that the second criterion for
collapsing affiliated parties is not met.
Therefore, Cinsa and ENASA will
receive separate dumping margins.

Petitioner further argued that Cinsa
and ENASA should be collapsed
because they both have the capability to
produce medium gauge cookware. This
issue of medium gauge of cookware was
not raised in prior reviews. Respondents

asserted that this issue was irrelevant
since neither respondent sold medium
gauge cookware in the United States.
We requested supplemental information
from respondents regarding the
possibility that both respondents
manufacture an overlapping product.
Respondents claimed that prior to 1994
Cinsa produced a few medium and
heavy gauge products. However Cinsa
ceased its production of older models of
medium and heavy gauge after the
establishment of ENASA in late 1993
and Cinsa’s tooling was sold off as
scrap. Evidence on the record does not
suggest that Cinsa and ENASA both
produced medium gauge cookware
during the POR.

Petitioner argues that any collapsing
decision must be based on the totality
of the circumstances, such that the
absence of overlapping production
facilities must be weighed against the
concerns associated with a substantial
degree of common control. However,
under the Department’s current practice,
the existence of production facilities for
similar or identical merchandise, while
not necessarily determinative, is
essential. Thus, while we would not
collapse based solely upon that one
criterion, we will not collapse if that
criterion is not met. See Certain
Corrosion-Resistant Carbon Steel Flat
Products and Certain Cut-to-Length
Carbon Steel Plate From Canada, 60 FR
42511, 42512 (August 16, 1995)
(Preliminary); 61 FR 13815 (March 28,
1996) (Final). In Certain Cold Rolled
Carbon Steel Flat Products From Korea,
60 FR 65284, 65285 (December 19,
1995) (Preliminary); 61 FR 18547 (April
26, 1996) (Final).

Because we have preliminarily
determined that the production facilities
of Cinsa and ENASA would require
substantial retooling in order to produce
similar or identical products, we are not
treating these firms as a single entity for
the purpose of assigning an
antidumping margin.

Product Comparisons
In accordance with section 771(16) of

the Act, we considered all products
produced by the respondents, covered
by the description in the ‘‘Scope of the
Review’’ section, above, and sold in the
home market during the POR, to be
foreign like products for purposes of
determining appropriate product
comparisons to U.S. sales. Where there
were no sales of identical merchandise
in the home market to compare to U.S.
sales, we compared U.S. sales to the
next most similar foreign like product
on the basis of the characteristics listed
in the description of the merchandise
and product description sections of
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respondents’ March 11, 1996, and April
22, 1996, questionnaire responses. In
making the product comparisons, we
matched foreign like products based on
the physical characteristics reported by
the respondents.

We have rejected respondent Cinsa’s
argument that HG and LG cookware
constitute distinct ‘‘classes or kinds’’ of
merchandise and, therefore, we should
calculate separate margins for HG and
LG cookware. The scope of an order
constitutes a single class or kind of
merchandise, i.e. the ‘‘subject
merchandise.’’

The order under review covers both
HG and LG cookware. Cinsa has
conceded that point by requesting rates
for both HG and LG cookware. Thus, in
effect, Cinsa argues not that there are
separate classes or kinds of
merchandise, but rather that HG and LG
are sufficiently different to warrant
separate rates. While the Department
has calculated separate margins for
different classes of products in
exceptional circumstances, the record of
this proceeding does not establish
circumstances sufficient to warrant
product-specific rates.

Date of Sale
For Cinsa sales to the United States,

we used the invoice date as the date of
sale since this represents the first
occasion where the price and quantity
are fixed.

ENASA stated that its date of sale for
sales to the United States should be the
date of the ultimate reconciliation
between ENASA’s affiliated distributor,
Yamaka China, Inc. (‘‘Yamaka’’) and the
unaffiliated customer, while petitioner
favored the date of the contract between
Yamaka and its unaffiliated customer.

We reviewed the terms of the contract
between Yamaka and an unaffiliated
customer. Because the contract
constitutes a binding agreement in the
nature of a requirements contract,
whereby Yamaka and the unaffiliated
customer agreed upon the price and
quantity (whatever was sold in
connection with the promotion, with a
guarantee of repurchase for items not
sold at retail), the date of this contract
is the appropriate date of sale for all
cookware sold to the United States in
connection with the promotion. See
Issues Memorandum.

For Cinsa and ENASA sales in the
home market, we used invoice date as
the date of sale.

Fair Value Comparisons
To determine whether sales of

porcelain-on-steel cookware by Cinsa
and ENASA to the United States were
made at less than fair value, we

compared EP (or CEP) to the NV, as
described in the ‘‘Export Price (or
Constructed Export Price)’’ and ‘‘Normal
Value’’ sections of this notice.

Mexico experienced significant
inflation during the POR, as measured
by the consumer price index published
in International Financial Statistics and
the consumer price index from the Bank
of Mexico. Accordingly, to avoid the
distortions caused by the effects of this
level of inflation on prices, we limited
our comparisons to sales in the same
month and did not apply the
Department’s 90/60 rule, whereby the
Department uses NV from three months
prior to and two months after the month
in which the U.S. sale was made. See
Certain Welded Carbon Steel Pipes and
Tubes from Thailand: Final Results of
Antidumping Duty Administrative
Review, 56 FR 58356, 58359 (November
19, 1991).

Export Price and Constructed Export
Price

For certain sales made by Cinsa, and
all sales made by ENASA, we calculated
EP in accordance with section 772(a) of
the Act, because the subject
merchandise was sold directly to the
first unaffiliated purchaser in the United
States prior to importation and because
CEP was not otherwise indicated. We
based EP on packed prices to
unaffiliated purchasers in the United
States. We made deductions from the
gross unit price, where appropriate, for
U.S. and foreign inland freight, U.S. and
Mexican brokerage and handling
expenses, U.S. duty and rebates.

For certain sales made by Cinsa
during the POR, we used CEP in
accordance with section 772(b) of the
Act, because the subject merchandise
was sold for the account of the Cinsa by
its affiliated sales companies after
having been imported into the United
States. We based CEP on packed prices
to unaffiliated purchasers in the United
States. We made deductions from the
gross unit price, where appropriate, for
U.S. and foreign inland freight, U.S. and
Mexican brokerage and handling
expenses, U.S. duty and rebates.

We made further deductions, where
appropriate, for credit, commissions,
and indirect selling expenses that were
associated with economic activities
occurring in the United States. Finally,
we made an adjustment for CEP profit
in accordance with section 772(d)(3) of
the Act.

Normal Value
Based on a comparison of the

aggregate quantity of home market and
U.S. sales, we determined that the
quantity of the foreign like product sold

in the exporting country was sufficient
to permit a proper comparison with the
sales of the subject merchandise to the
United States, pursuant to section 773(a)
of the Act. Therefore, in accordance
with section 773(a)(1)(B)(i) of the Act,
we based NV on (1) either the VAT-
exclusive price at which the foreign like
product was first sold for consumption
in the home market or (2) CV, as noted
in the ‘‘Price to Price Comparisons’’ and
‘‘Price to CV Comparisons’’ sections of
this notice.

Level of Trade
As set forth in section 773(a)(1)(B)(i)

of the Act and in the Statement of
Administrative Action (SAA)
accompanying the URAA, H.R. Doc. No.
316, 103d Cong., 2d Sess at 870. (1994)
(SAA), at 829–831, to the extent
practicable, the Department will
calculate NV based on sales at the same
level of trade as the U.S. sale. When the
Department is unable to find sale(s) in
the comparison market at the same level
of trade as the U.S. sale(s), the
Department may compare sales in the
U.S. to foreign market sales at a different
level of trade. See Final Determination
of Sales at Less than Fair Value; Certain
Pasta from Italy, 61 FR 30326 (June 14,
1996) (Pasta from Italy).

In accordance with section
773(a)(7)(A) of the Act, in comparing
U.S. sales to NV sales, the Department
will adjust the NV to account for any
difference in level of trade if two
conditions are met. First, the sales must
in fact be made at different levels of
trade, which can exist only if there are
differences between the actual selling
functions performed by the seller at the
level of trade of the U.S. sale and the
level of trade of the NV sale. Second, the
difference must affect price
comparability as evidenced by a pattern
of consistent price differences between
sales at the different levels of trade in
the market in which NV is determined.

Section 773(a)(7)(B) of the Act
establishes that a CEP ‘‘offset’’ may be
made when two conditions exist: (1) NV
is established at a level of trade which
constitutes a more advanced stage of
distribution than the level of trade of the
CEP and; (2) the data available do not
provide an appropriate basis for a level-
of-trade adjustment.

In order to determine that there is a
difference in level of trade, the
Department must find that two sales
have been made at different stages of
marketing, or the equivalent. Different
stages of marketing necessarily involve
differences in selling functions, but
differences in selling functions (even
substantial ones) are not alone sufficient
to establish a difference in the level of
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trade. Similarly, seller and customer
descriptions (such as ‘‘distributor’’ and
‘‘wholesaler’’) are useful in identifying
different levels of trade, but are
insufficient to establish that there is a
difference in the level of trade. See
Certain Corrosion-Resistant Carbon
Steel Flat Products and Certain Cut-to-
Length Carbon Steel Plate from Canada:
Preliminary Results of Antidumping
Duty Administrative Review, 61 FR
51891, 51895–96 (October 4, 1996)
(Steel from Canada).

Pursuant to section 773(a)(7)(B)(i) of
the Act and the SAA at 827, in
identifying levels of trade for EP and
home market sales, we considered the
selling functions reflected in the starting
price of these transactions before any
adjustments. For CEP sales, we
considered only the selling activities
reflected in the constructed price, i.e.,
after expenses and profit were deducted
under section 772(d) of the Act.
Whenever sales were made by or
through an affiliated company or agent,
we considered all selling activities by
affiliated parties, except for those selling
activities associated with the expenses
deducted under section 772(d) of the
Act in CEP situations.

In implementing this principle in this
review, we examined information
regarding the selling activities of the
producers/exporters associated with
each stage of marketing, or the
equivalent. In addition, we examined
any claimed levels of trade (LOTs)
reported by each respondent in response
to our initial and supplemental
questionnaires (see February 8, 1996,
and September 10, 1996, letters from the
Department to respondents).

In reviewing the selling functions
reported by the respondents, we
considered all types of selling activities,
both claimed and unclaimed, that had
been performed. In analyzing whether
separate LOTs existed in this review, we
found that no single selling activity was
sufficient to warrant a separate LOT (see
Notice of Proposed Rulemaking and
Request for Public Comments, 61 FR
7307, 7348 (February 27, 1996)). For this
review, we determined that the
following selling functions and
activities are relevant to the cookware
industry: (1) Inventory maintenance; (2)
technical services; (3) warranty services;
(4) customer advice and product
information; (5) delivery arrangements;
(6) sales from warehouse vs. direct sales;
and (7) direct advertising. We did not
consider trade discounts as a selling
function (see Pasta from Italy).

When examining claimed LOTs, we
analyzed the selling activities associated
with the classes of customers and
marketing stages the respondents

reported. In applying this analysis, we
expect that, if claimed LOTs are the
same, the functions and activities of the
seller should be similar. Conversely, if
a party claims that LOTs are different
for different groups of sales, the
functions and activities of the seller
should be dissimilar. The Department
not only examines the types of selling
activities, but weighs the overall
function performed for each claimed
level of trade. In determining whether
separate LOTs existed in the home
market, pursuant to section
773(a)(1)(B)(i) of the Act, we considered
the selling functions reflected in the
starting price of the home market sales
before any adjustment.

In their questionnaire responses,
Cinsa and ENASA stated that there were
no differences in selling activities by
customer categories within each market.
Respondents requested a level of trade
adjustment based on the fact that U.S.
sales are made at a level of trade more
remote from the customer and in
significantly larger quantities than sales
in the home market. However, as
discussed below, we did not find any
differences in levels of trade and
therefore no level of trade adjustment or
CEP offset is warranted.

We reviewed respondents’
questionnaire responses in order to
confirm that the selling functions of
Cinsa and ENASA did not differ among
customer categories in the U.S. and
home market.

Cinsa and ENASA sold to multiple
customers both in the United States and
home markets. In their April 22, 1996,
questionnaire responses both Cinsa and
ENASA indicated that they do not
differentiate pricing, sales terms or
delivery terms by type of customer.
They also stated in their request for a
level of trade adjustment that sales
support activities for both markets were
generally the same. Thus, our analysis
of the questionnaire responses leads us
to conclude that sales within each
market and between markets are not
made at different levels of trade.
Accordingly, we preliminarily find that
all sales in the home market and the
U.S. market are made at the same level
of trade. Therefore, all sales
comparisons are at the same level of
trade and an adjustment pursuant to
section 773(a)(7)(A) is unwarranted.

Cost of Production Analysis
The Department disregarded certain

sales made by Cinsa for the period
December 1, 1991, through November
30, 1992, (the most recently completed
review of Cinsa) pursuant to a finding
in that review that sales were made
below cost. Thus, in accordance with

section 773(b)(2)(A)(ii) of the Act, there
are reasonable grounds to believe or
suspect that respondent Cinsa made
sales in the home market at prices below
the cost of producing the merchandise
in the current review period. As a result,
the Department initiated an
investigation to determine whether the
respondent made home market sales
during the POR at prices below their
COP within the meaning of section
773(b) of the Act.

A. Calculation of COP
We calculated the COP based on the

sum of Cinsa’s cost of materials and
fabrication costs for the foreign like
product, plus amounts for home market
selling, general, and administrative
expenses (‘‘SG&A’’) and packing costs in
accordance with 19 C.F.R. 353.51(c).

As noted above in the Fair Value
section, we determined that the
Mexican economy experienced high
inflation during the POR. Therefore, in
order to avoid the distortive effect of
inflation on our comparisons of costs
and prices, we requested that Cinsa
submit current monthly model-specific
production costs incurred during each
month of the POR. For certain models
sold during the POR, Cinsa
approximated current production costs
because the company did not
manufacture these models during the
POR. We calculated a model-specific
total and variable cost of manufacturing
during the POR. Using the consumer
price index for Mexico maintained by
the Bank of Mexico and provided by
respondents in their response, we
indexed the total and variable POR
model-specific costs to an common
point (November, 1995), the last month
of the POR). We then divided the sum
of the total POR model-specific costs by
the total model-specific production
quantity to obtain a model-specific POR
weighted-average cost corresponding to
the November, 1995, common point.
The weighted average cost of
manufacturing was then restated in the
currency value of each respective month
and used to calculate a monthly COP for
each product.

We relied on COP information
submitted by Cinsa, except in the
following instances where it was not
appropriately quantified or valued : (1)
frit prices from an affiliated supplier did
not approximate fair market value
prices; therefore, we increased direct
materials by the percentage required to
adjust the reported cost of frit to reflect
fair market prices; (2) we included
revalued depreciation in our calculation
of fixed overhead since this cost related
to depreciation of the production plant
and equipment; (3) we added profit
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sharing expenses to the variable cost of
manufacture because they relate to the
compensation of direct labor; and (4) we
revised Cinsa’s submitted interest costs
to exclude the calculation of negative
interest expense.

B. Test of Home Market Prices
We compared the monthly weight-

averaged per unit COP figures, indexed
to account for the effects of inflation as
noted above, to home market sales of the
foreign like product as required under
section 773(b) of the Act, in order to
determine whether these sales were
made at prices below the COP. In
determining whether to disregard home
market sales made at prices below the
COP, we examined whether (1) within
an extended period of time, such sales
were made in substantial quantities, and
(2) such sales were made at prices
which permitted the recovery of all
costs within a reasonable period of time.
On a product-specific basis, we
compared the COP to the home market
prices, less any applicable movement
charges, rebates, discounts, and direct
and indirect selling expenses.

C. Results of COP Test
Pursuant to section 773(b)(2)(C),

where less than 20 percent of
respondent’s sales of a given product
were at prices less than the COP, we did
not disregard any below-cost sales of
that product because we determined
that the below-cost sales were not made
in ‘‘substantial quantities.’’ Where 20
percent or more of a respondent’s sales
of a given product during the POR were
at prices less than the COP, we
disregarded the below-cost sales where
such sales were found to be made at
prices which would not permit the
recovery of all costs within a reasonable
period of time (in accordance with
section 773(b)(2)(D) of the Act). Where
all sales of a specific product were at
prices below the COP, we disregarded
all sales of that product, and calculated
NV based on CV, in accordance with
section 773(b)(1)of the Act .

D. Calculation of CV
In accordance with section 773(e)(1)

of the Act, we calculated a CV based on

the sum of respondents’ cost of
materials, fabrication, SG&A, and U.S.
packing costs as reported in the U.S.
sales listing. We calculated CV based on
the methodology described in the
calculation of COP above.

In accordance with section
773(e)(2)(A), we based SG&A and profit
on the actual amounts incurred and
realized by Cinsa and ENASA in
connection with the production and sale
of the foreign like product in the
ordinary course of trade, for
consumption in the foreign country. For
selling expenses, we used the weighted
average home market selling expense.
Where we compared EP to CV, we
deducted from CV the weighted-average
home market direct selling expenses
and added the weighted-average U.S.
product-specific direct selling expenses,
in accordance with section 353.56(a)(2)
of the Department’s regulations.

E. Price to Price Comparisons
For those comparison products for

which there were sales at prices above
the COP, we based Cinsa’s NV on home
market prices. We based ENASA’s NV
on home market prices. For both
respondents, we calculated NV based on
the VAT-exclusive gross unit price and
deducted, where appropriate, inland
freight, rebates, and early payment
discounts.

For comparisons to Cinsa and
ENASA’s EP sales, we made a
circumstance-of-sale adjustment, where
appropriate, for differences in credit
expenses. For comparisons to Cinsa’s
CEP sales, we also deducted credit
expenses and commissions from NV.
We did not make an adjustment for
packing expenses because both
respondents reported that such costs
were identical on a per-unit basis in the
two markets. We also made adjustments
to NV, where appropriate, for
differences in costs attributable to
differences in physical characteristics of
the merchandise, pursuant to section
773(a)(6)(C)(ii) of the Act.

In order to make appropriate
comparisons of differences in costs
between models sold over the POR, and
to account for the effects of inflation, all
costs were expressed in currency values

corresponding to November, 1995, the
last month of the POR. Using these
November based costs, we then
calculated a per-unit model-specific
weighted-average variable and total cost
of manufacturing. These weighted-
average costs were then indexed to the
currency value of the month of the
comparison U.S. sale. The adjusted
monthly variable costs of manufacturing
for U.S. and home market products were
then compared to arrive at the
difference in merchandise adjustment.
Where the difference in merchandise
adjustment for any product exceeded 20
percent of the indexed COM of the U.S.
product, we based NV on CV.

F. Price to CV

Where we compared EP or CEP to CV,
we deducted from CV the weighted-
average home market direct selling
expenses and added the United States
direct selling expenses.

Currency Conversion

For purposes of the preliminary
results, we made currency conversions
based on the official exchange rates in
effect on the dates of the U.S. sales as
certified by the Federal Reserve Bank of
New York. Section 773 A(a) of the Act
directs the Department to use a daily
exchange rate in order to convert foreign
currencies into U.S. dollars, unless the
daily rate involves a ‘‘fluctuation.’’ In
accordance with the Department’s
practice, we have determined as a
general matter that a fluctuation exists
when the daily exchange rate differs
from a benchmark by 2.25 percent. The
benchmark is defined as the rolling
average of rates for the past 40 business
days. When we determine a fluctuation
existed, we substitute the benchmark for
the daily rate. However, for the
preliminary results in this review, we
have not determined that a fluctuation
exists, and we have not substituted the
benchmark for the daily rate.

Preliminary Results of the Review

As a result of this review, we
preliminarily determine that the
following weighted-average dumping
margins exist:

Manufacturer/exporter Period Margin

Cinsa .............................................................................................................................................................. 12/1/94–11/30/95 12.39
ENASA.. ......................................................................................................................................................... 12/1/94–11/30/95 12.64

Parties to the proceeding may request
disclosure within five days of the date
of publication of this notice. Any
interested party may request a hearing
within 10 days of publication. Any

hearing, if requested, will be held 44
days after the date of publication or the
first business day thereafter.

Issues raised in hearings will be
limited to those raised in the respective

case briefs and rebuttal briefs. Case
briefs from interested parties and
rebuttal briefs, limited to the issues
raised in the respective case briefs, may
be submitted not later than 30 days and
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37 days, respectively, from the date of
publication of these preliminary results.
Parties who submit case briefs or
rebuttal briefs in this proceeding are
requested to submit with each argument
(1) a statement of the issue and (2) a
brief summary of the argument.

The Department will subsequently
publish the final results of this
administrative review, including the
results of its analysis of issues raised in
any such written briefs or at the hearing,
if held, not later than 120 days after the
date of publication of this notice.

The Department shall determine and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. The Department will issue
appropriate appraisement instructions
directly to the Customs Service upon
completion of this review.

Furthermore, the following deposit
requirements will be effective upon
publication of the final results of this
antidumping duty review for all
shipments of porcelain-on-steel
cookware from Mexico, entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided by section 751(a) of
the Tariff Act: (1) The cash deposit rates
for the reviewed companies will be
those established in the final results of
review; (2) for exporters not covered in
this review, but covered in the LTFV
investigation or prior reviews, the cash
deposit rate will continue to be the
company-specific rate from the LTFV
investigation or the prior review; (3) if
the exporter is not a firm covered in this
review, a prior review, or the original
LTFV investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be 29.52
percent, the ‘‘All Others’’ rate made
effective by the LTFV investigation.
These requirements, when imposed,
shall remain in effect until publication
of the final results of the next
administrative review.

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 C.F.R. 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review and notice
are published in accordance with

section 751(a)(1) of the Act and 19 CFR
353.22.

Dated: January 21, 1997.
Robert S. LaRussa,
Acting Assistant Secretary for Import
Administration.
[FR Doc. 97–2350 Filed 1–30–97; 8:45 am]
BILLING CODE 3510–DS–P

Intent to Revoke Antidumping Duty
Orders and Findings and to Terminate
Suspended Investigations

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
ACTION: Notice of Intent to Revoke
Antidumping Duty Orders and Findings
and to Terminate Suspended
Investigations.

SUMMARY: The Department of Commerce
(the Department) is notifying the public
of its intent to revoke the antidumping
duty orders and findings and to
terminate the suspended investigations
listed below. Domestic interested parties
who object to these revocations and
terminations must submit their
comments in writing no later than the
last day of February 1997.
EFFECTIVE DATE: January 31, 1997.
FOR FURTHER INFORMATION CONTACT:
Michael Panfeld or the analyst listed
under Antidumping Proceeding at:
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street & Constitution
Avenue, N.W., Washington, D.C. 20230.

SUPPLEMENTARY INFORMATION:

Background
The Department may revoke an

antidumping duty order or finding or
terminate a suspended investigation if
the Secretary of Commerce concludes
that it is no longer of interest to
interested parties. Accordingly, as
required by § 353.25(d)(4) of the
Department’s regulations, we are
notifying the public of our intent to
revoke the following antidumping duty
orders and findings and to terminate the
suspended investigations for which the
Department has not received a request
to conduct an administrative review for
the most recent four consecutive annual
anniversary months:

Antidumping Proceeding
Austria

Railway Track Maintenance
Equipment

A–433–064
43 FR 6937
February 17, 1978
Contact: Paul Stolz at (202) 482–4474

Germany
Sodium Thiosulfate
A–428–807
56 FR 6623
February 19, 1991
Contact: Lyn Johnson at (202) 482–

5287
Japan

Benzyl Paraben
A–588–816
56 FR 5795
February 13, 1991
Contact: Leon McNeill at (202) 482–

4236
Japan

Butt-Weld Pipe Fittings
A–588–602
52 FR 4167
February 10, 1987
Contact: Sheila Forbes at (202) 482–

5253
Japan

Melamine
A–588–056
42 FR 6366
February 2, 1977
Contact: Todd Peterson at (202) 482–

4195
The People’s Republic of China

Sodium Thiosulfate
A–570–805
56 FR 6623
February 19, 1991
Contact: Lyn Johnson at (202) 482–

5287
The United Kingdom

Sodium Thiosulfate
A–412–805
56 FR 6623
February 19, 1991
Contact: Lyn Johnson at (202) 482–

5287
Venezuela

Gray Portland Cement and Clinker
A–307–803
57 FR 6706
February 27, 1992
Contact: Nithya Nagarajan at (202)

482–0193
Spain

Potassium Permanganate
A–469–007
49 FR 2277
January 19, 1984
Contact: Paul Stolz at (202) 482–4474
If no interested party requests an

administrative review in accordance
with the Department’s notice of
opportunity to request administrative
review, and no domestic interested
party objects to the Department’s intent
to revoke or terminate pursuant to this
notice, we shall conclude that the
antidumping duty orders, findings, and
suspended investigations are no longer
of interest to interested parties and shall
proceed with the revocation or
termination.

Opportunity to Object
Domestic interested parties, as

defined in § 353.2(k)(3), (4), (5), and (6)
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of the Department’s regulations, may
object to the Department’s intent to
revoke these antidumping duty orders
and findings or to terminate the
suspended investigations by the last day
of February 1997. Any submission to the
Department must contain the name and
case number of the proceeding and a
statement that explains how the
objecting party qualifies as a domestic
interested party under § 353.2(k)(3), (4),
(5), and (6) of the Department’s
regulations.

Seven copies of such objections
should be submitted to the Assistant
Secretary for Import Administration,
International Trade Administration,
Room B–099, U.S. Department of
Commerce, Washington, D.C. 20230.
You must also include the pertinent
certification(s) in accordance with
§ 353.31(g) and § 353.31(i) of the
Department’s regulations. In addition,
the Department requests that a copy of
the objection be sent to Michael F.
Panfeld in Room 4203. This notice is in
accordance with 19 CFR 353.25(d)(4)(i).

Dated: January 27, 1997.
Barbara R. Stafford,
Deputy Assistant Secretary for AD/CVD
Enforcement.
[FR Doc. 97–2426 Filed 1–30–97; 8:45 am]
BILLING CODE 3510–DS–P

United States-Egypt Presidents’
Council; Membership

ACTION: Notice of membership
opportunity.

SUMMARY: During his September, 1994
visit to Cairo, Vice President Gore, on
behalf of President Clinton, and
President Mubarak announced the U.S.-
Egypt ‘‘Partnership for Growth and
Development’’. This bilateral initiative
included the establishment of the
United States-Egypt Presidents’ Council.
The first meeting of the Council took
place in April 1995. The purpose of the
Council is to provide a forum through
which American and Egyptian private
sector representatives can provide
advice and counsel to their respective
governments that reflect their views,
needs and concerns regarding private
sector business development in Egypt
and enhanced bilateral commercial ties.
The Council exchanges information and
encourages bilateral discussions that
address the following areas:
—Factors that affect the growth of

private sector business in Egypt,
including disincentives to trade and
investment and regulatory obstacles;

—Initiatives that the Government of
Egypt might take to promote private
sector business growth in Egypt;

—Identification and promotion of
business opportunities in Egypt;

—Steps to facilitate and encourage the
development of commercial
expansion between the two countries.
The U.S. Section of the Council,

chaired by the U.S. Secretary of
Commerce, consists of fifteen members,
all drawn from the private sector. They
represent the diversity of American
business with emphasis on: banking and
investment, agribusiness and food
processing, tourism, pharmaceuticals,
services, information technology,
electronics and other high technology
industries, and manufacturing
industries. Council members serve two-
year terms which can be renewed. The
Commerce Department seeks
nominations of outstanding individuals
to serve on the Council.

In order to meet eligibility
requirements for membership, a
candidate should be:
—A U.S. citizen residing in the United

States;
—The President or CEO (or comparable

level of responsibility) of a private
sector company (or, in the case of very
large private sector companies, the
head of a sizeable operating unit); or
head of a non-profit organization that
has a unique technical expertise and
outstanding reputation; and

—Not a registered Foreign Agent.
In reviewing eligible candidates, the

Commerce Department will consider
such selection factors as:
—Experience and interest in the

Egyptian market;
—Industry or service sector represented;
—Export/investment experience;
—Contribution to diversity based on

industry sectors, company size, and
location.
To be considered for membership,

please provide the following: name or
names and title(s) of the individual(s)
requesting consideration; name and
address of the company or organization
sponsoring each individual; company’s
product, service or technical expertise;
size of the company; export trade,
investment, or international program
experience and major markets; and a
brief statement of why the candidate(s)
should be considered for membership
on the Council.
DATES: In order to receive full
consideration, requests must be received
no later than: February 28, 1997.
ADDRESSES: Please send your requests
for consideration to Tom Sams, Egypt
Desk, Office of the Near East, either by
fax on 202–482–0878 or by mail to
Room H–2029B, U.S. Department of
Commerce, Washington, D.C. 20230.

FOR FURTHER INFORMATION: Contact Tom
Sams, Office of the Near East, Room H–
2029B, U.S. Department of Commerce,
Washington, D.C. 20230.

Dated: January 27, 1997.
Cherie Loustaunau,
Deputy Director, Office of the Near East.
[FR Doc. 97–2373 Filed 1–30–97; 8:45 am]
BILLING CODE 3510–DA–P

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Establishment of a New Export Visa
Arrangement for Certain Wool Textile
Products Produced or Manufactured in
Russia

January 28, 1997.
AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).
ACTION: Issuing a directive to the
Commissioner of Customs establishing
export visa requirements.

EFFECTIVE DATE: March 1, 1997.
FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482–4212.

SUPPLEMENTARY INFORMATION:
Authority: Executive Order 11651 of March

3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

In exchange of notes dated October
22, 1996 and December 31, 1996, the
Governments of the United States and
the Russian Federation agreed to
establish a new Export Visa
Arrangement for wool textile products
in Category 435, produced or
manufactured in Russia and exported
from Russia on and after March 1, 1997.

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to prohibit
entry of certain textile products,
produced or manufactured in Russia
and exported from Russia on and after
March 1, 1997 for which the
Government of the Russian Federation
has not issued an appropriate export
visa.

A facsimile of the export visa stamp
is on file at the U.S. Department of
Commerce in Room 3100.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
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Federal Register notice 61 FR 66263,
published on December 17, 1996).

Interested persons are advised to take
all necessary steps to ensure that textile
products that are entered into the
United States for consumption, or
withdrawn from warehouse for
consumption, will meet the visa
requirements set forth in the letter
published below to the Commissioner of
Customs.
D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements
January 28, 1997.
Commissioner of Customs,
Department of the Treasury, Washington, DC

20229.
Dear Commissioner: Under the terms of

section 204 of the Agricultural Act of 1956,
as amended (7 U.S.C. 1854); pursuant to the
Export Visa Arrangement, effected by
exchange of notes dated October 22, 1996
and December 31, 1996, between the
Governments of the United States and the
Russian Federation; and in accordance with
the provisions of Executive Order 11651 of
March 3, 1972, as amended, you are directed
to prohibit, effective on March 1, 1997, entry
into the Customs territory of the United
States (i.e., the 50 states, the District of
Columbia and the Commonwealth of Puerto
Rico) for consumption and withdrawal from
warehouse for consumption of wool textile
products in Category 435, produced or
manufactured in Russia and exported from
Russia on and after March 1, 1997 for which
the Government of the Russian Federation
has not issued an appropriate export visa
fully described below.

A visa must accompany each commercial
shipment of the aforementioned textile
products. A circular stamped marking in blue
ink will appear on the front of the original
commercial invoice. The original visa shall
not be stamped on duplicate copies of the
invoice. The original invoice with the
original visa stamp will be required to enter
the shipment into the United States.
Duplicates of the invoice and/or visa may not
be used for this purpose.

Each visa stamp shall include the
following information:

1. The visa number. The visa number shall
be in the standard nine digit letter format,
beginning with one numeric digit for the last
digit of the year of export, followed by the
two character alpha country code specified
by the International Organization for
Standardization (ISO) (the code for Russia is
‘‘RU’’), and a six digit numerical serial
number identifying the shipment; e.g.,
7RU123456.

2. The date of issuance. The date of
issuance shall be the day, month and year on
which the visa was issued.

3. The original signature of the issuing
official and the printed name of the issuing
official of the Government of the Russian
Federation.

4. The correct category(s), quantity(s) and
unit(s) of quantity in the shipment as set

forth in the U.S. Department of Commerce
Correlation and in the Harmonized Tariff
Schedule of the United States, annotated or
successor documents shall be reported in the
spaces provided within the visa stamp (e.g.,
‘‘Cat. 435–510 DZ’’).

Quantities must be stated in whole
numbers. Decimals or fractions will not be
accepted.

U.S. Customs shall not permit entry if the
shipment does not have a visa, or if the visa
number, date of issuance, signature, printed
name of the signer, category, quantity or
units of quantity are missing, incorrect or
illegible, or have been crossed out or altered
in any way. If the quantity indicated on the
visa is less than that of the shipment, entry
shall not be permitted. Nevertheless, the
shipment shall be allowed to enter a bonded
warehouse and to be withdrawn for
consumption into the Customs territory of
the United States within the limits of the
amount indicated on the visa. If the quantity
indicated on the visa is more than that of the
shipment, entry shall be permitted and only
the amount entered shall be counted as
imports from the Russian Federation.

The complete name and address of a
company actually involved in the
manufacturing process of the textile product
covered by the visa shall be provided on the
front of the textile document.

If the visa is not acceptable then a new
correct visa or a visa waiver must be
presented to the U.S. Customs Service before
any portion of the shipment will be released.
A visa waiver may be issued by the U.S.
Department of Commerce at the request of
the competent authorities in Washington for
the Government of the Russian Federation.
The waiver, if used, only waives the
requirement to present a visa with the
shipment. It does not waive the quota
requirement. Visa waivers will only be issued
for classification purposes or for one time
special purpose shipments that are not part
of an ongoing commercial enterprise.

If the visaed invoice is deficient, the U.S.
Customs Service will not return the original
document after entry, but will provide a
certified copy of that visaed invoice for use
in obtaining a new correct original visaed
invoice, or a visa waiver.

If import quotas are in force, U.S. Customs
Service shall charge only the actual quantity
in the shipment to the correct category limit.
If a shipment from Russia has been allowed
entry into the commerce of the United States
with either an incorrect visa or no visa, and
redelivery is requested but cannot be made,
the shipment will be charged to the correct
category limit whether or not a replacement
visa or waiver is provided.

Merchandise imported for the personal use
of the importer and not for resale, regardless
of value, and properly marked or commercial
sample shipments valued at U.S.$250 or less,
do not require an export visa for entry and
shall not be charged to existing quota levels.

A facsimile of the visa stamp is enclosed.
The actions taken concerning the

Government of the Russian Federation with
respect to imports of textile products in the
foregoing category have been determined by
the Committee for the Implementation of
Textile Agreements to involve foreign affairs

functions of the United States. Therefore,
these directions to the Commissioner of
Customs, which are necessary for the
implementation of such actions, fall within
the foreign affairs exception to the
rulemaking provisions of 5 U.S.C. 553(a)(1).
This letter will be published in the Federal
Register.

Sincerely,
D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.
[FR Doc. 97–2401 Filed 1–30–97; 8:45 am]
BILLING CODE 3510–DR–F

COMMODITY FUTURES TRADING
COMMISSION

Applications of Futurecom as a
Contract

Market in Live Cattle Futures and
Options

AGENCY: Commodity Futures Trading
Commission.
ACTION: Notice of availability of the
terms and conditions of proposed
commodity futures and option
contracts.

SUMMARY: Futurecom, an electronic
commodities trading exchange, has
applied for designation as a contract
market in live cattle futures and option
contracts, along with the terms and
conditions for those contracts. Because
Futurecom has not been approved
previously by the Commission as a
contract market in any commodity,
Futurecom is also requesting approval
of trading rules and rules of government
that it has submitted to meet the
requirements for a board of trading
seeking designation as a contract
market. The Acting Director of the
Division of Economic Analysis
(Division) of the Commission, acting
pursuant to the authority delegated by
Commission Regulation 140.96, has
determined that publication of the
proposals for comment is in the public
interest, will assist the Commission in
considering the views of interested
persons and is consistent with the
purposes of the Commodity Exchange
Act.
DATES: Comments must be received on
or before March 3, 1997.
ADDRESSES: Interested persons should
submit their views and comments to
Jean A. Webb, Secretary, Commodity
Futures Trading Commission, Three
Lafayette Centre, 21st Street NW,
Washington, DC 20581. In addition,
comments may be sent by facsimile
transmission to facsimile number (202)
418–5521, or by electronic mail to
secretary@cftc.gov. Reference should be



4731Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Notices

made to the Futurecom live cattle
futures and option contract.
FOR FURTHER INFORMATION CONTACT:
With respect to the terms and
conditions of the proposed futures and
option contracts, please contact Fred
Linse of the Division of Economic
Analysis, Commodity Futures Trading
Commission, Three Lafayette Centre,
21st Street NW, Washington, DC 20581,
telephone 202–418–5273. Facsimile
number: (202) 418–5527. Electronic
mail: flinse@cftc.gov With respect to
questions about the trading rules and
rules of government, please contact Lois
Gregory, Division of Trading and
Markets, at the same address, telephone
202 418–5483. Electronic mail:
lgregory@cftc.gov
SUPPLEMENTARY INFORMATION: Copies of
the terms and conditions of the
proposed contract as well as the
proposed trading rules and rules of
government submitted by Futurecom
will be available for inspection at the
Office of the Secretariat, Commodity
Futures Trading Commission, Three
Lafayette Centre, 21st Street NW,
Washington, D.C. 20581. Copies of the
terms and conditions can be obtained
through the Office of the Secretariat by
mail at the above address or by phone
at (202) 418–5100.

Other materials submitted by
Futurecom in support of the
applications for contract market
designation may be available upon
request pursuant to the Freedom of
Information Act (5 U.S.C. 552), except to
the extent they are entitled to
confidential treatment as set forth in (17
CFR Part 145.5 and 145.9. Requests for
copies of such materials should be made
to the FOI, Privacy and Sunshine Act
Compliance Staff of the Office of the
Secretariat at the Commission’s
headquarters in accordance with 17 CFR
145.7 and 145.8.

Any person interested in submitting
written data, views, or arguments on the
proposal to designate Futurecom as
contract market or with respect to terms
and conditions of the proposed futures
contract, the trading rules, the rules of
government, or other materials
submitted in support of the
applications, should send such
comments to Jean A. Webb, Secretary,
Commodity Futures Trading
Commission, Three Lafayette Centre,
21st Street NW, Washington, DC 20581
by the specified date.

Issued in Washington, DC, on January 27,
1997.
Blake Imel,
Acting Director.
[FR Doc. 97–2406 Filed 1–30–97; 8:45 am]
BILLING CODE 6351–01–P

DEPARTMENT OF DEFENSE

Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Defense Finance and
Accounting Service, Finance Deputate.
ACTION: Notice.

In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Defense
Finance and Accounting Service
announces the proposed public
information collection and seeks public
comment on the provisions concerning
the proposed Direct Deposit
Authorization form. Comments are
invited on: (a) whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
estimate of the burden of the proposed
information collection; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology.
DATES: Consideration will be given to all
comments received on or before April 1,
1997.
ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
the Defense Finance and Accounting
Service, Finance Deputate, ATTN: Ms.
Patricia Cristiano, 1931 Jefferson Davis
Highway, Arlington, VA 22240–5291.
FOR FURTHER INFORMATION CONTACT:
To request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the above address, or call
Ms. Patricia J. Cristiano, at (703) 607–
5039.

Title, Associated Form, and OMB
Number: Direct Deposit Authorization
form.

Needs and Uses: The information
collection requirement is necessary to
meet the Department of Defense (DoD)
and the Department of the Treasury’s
requirements to process civilian and
military personnel requests to authorize
direct deposits of net payments, travel
payments, and savings allotments to
financial institutions to which payment
is to be directed. The information
collection requirement is required by
the Treasury Financial Manual, Bulletin
No. 95–07, dated December 16, 1994

and DoD Financial Management
Regulation, Volume 5.

Affected Public: Individuals or
households.

Annual Burden Hours: 879,716.
Number of Respondents: 1,759,432.
Responses per Respondent: 1.
Average Burden Per Response: 30

minutes.
Frequency: On occasion.

SUPPLEMENTARY INFORMATION:

Summary of Information Collection

The Direct Deposit Authorization
form is used to process net pay, travel
payments, and allotments for all
Department of Defense personnel
including civilians, active duty and
retired military, and annuitants. The
form will be completed and signed by
the payee and forwarded to their paying
office. The information can be obtained
from the payee’s banking documents.
The paying office will enter the Direct
Deposit enrollment information into the
payroll system, and at the same time
assure proper identification of the
payee. This data will later be forwarded
to the payee’s financial institution by
the servicing Federal Reserve Bank.

Dated: January 28, 1997.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 97–2376 Filed 1–30–97; 8:45 am]
BILLING CODE 5000–04–M

Privacy Act of 1974; System of
Records

AGENCY: Defense Contract Audit
Agency, DOD.
ACTION: Notice to add a system of
records.

SUMMARY: The Defense Contract Audit
Agency proposes to add one record
system to its inventory of system of
records notices subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended.
DATES: This action will be effective
without further notice on March 3,
1997, unless comments are received that
would result in a contrary
determination.
ADDRESSES: Send comments to the
Information and Privacy Advisor,
Defense Contract Audit Agency, 8725
John J. Kingman Road, Suite 2135, Fort
Belvoir, VA 22060–6219.
FOR FURTHER INFORMATION CONTACT: Mr.
Dave Henshall at (703) 767–1013.
SUPPLEMENTARY INFORMATION: The
Defense Contract Audit Agency notices
for systems of records subject to the
Privacy Act of 1974 (5 U.S.C. 552a), as
amended, have been published in the



4732 Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Notices

Federal Register and are available from
the address above.

The proposed system report, as
required by 5 U.S.C. 522a(r) of the
Privacy Act of 1974, as amended, was
submitted on January 21, 1997, to the
Committee on Government Reform and
Oversight of the House of
Representatives, the Committee on
Governmental Affairs of the Senate, and
the Office of Management and Budget
(OMB) pursuant to paragraph 4c of
Appendix I to OMB Circular No. A–130,
‘Federal Agency Responsibilities for
Maintaining Records About
Individuals,’ dated February 8, 1996
(February 20, 1996, 61 FR 6427).

Dated: January 27, 1997.

L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.

RDCAA 215.1

SYSTEM NAME:
Voluntary Leave Transfer Program.

SYSTEM LOCATION:
Records are maintained by the Human

Resources Management Offices of the
Defense Contract Audit Agency (DCAA).
Official mailing addresses are published
as an appendix to DCAA’s compilation
of systems of records notices.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Individuals who have volunteered to
participate in the leave transfer program
as either a donor or a recipient.

CATEGORIES OF RECORDS IN THE SYSTEM:
Leave recipient records contain the

individual’s name, organization, office
telephone number, Social Security
Number, position title, grade, pay level,
leave balances, number of hours
requested, brief description of the
medical or personal hardship which
qualified the individual for inclusion in
the program, the status of that hardship,
and a statement that selected data
elements may be used in soliciting
donations.

The file may also contain medical/
physician certifications and agency
approvals or denials.

Donor records include the
individual’s name, organization, office
telephone number, Social Security
Number, position title, grade, and pay
level, leave balances, number of hours
donated and the name of the designated
recipient.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
5 U.S.C. 6331 et seq. (Leave); 10

U.S.C. 136 (Assistant Secretaries of
Defense); E.O. 9397 (SSN); and 5 CFR
part 630.

PURPOSE(S):

The file is used in managing the
DCAA Voluntary Leave Transfer
program. The recipient’s name, position
data, organization, and a brief hardship
description are published internally for
passive solicitation purposes. The
Social Security Number is sought to
effectuate the transfer of leave from the
donor’s account to the recipient’s
account.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552(b)(3) as follows:

To the Department of Labor in
connection with a claim filed by an
employee for compensation due to a job-
connected injury or illness.

Where leave donor and leave
recipient are employeed by different
Federal agencies, to the personnel and
pay offices of any Federal agency
involved to effectuate the leave transfer

The ‘Blanket Routine Uses’ set forth at
the beginning of DCAA’s compilation of
systems or records notices apply to this
record system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are stored in paper and
computerized form.

RETRIEVABILITY:

Records are retrieved by name or
Social Security Number.

SAFEGUARDS:

Records are accessed by custodian of
the records or by persons responsible for
servicing the record system in
performance of their official duties.
Records are stored in locked cabinets or
rooms and are controlled by personnel
screening and computer software.

RETENTION AND DISPOSAL:

Records are destroyed one year after
the end of the year in which the file is
closed.

SYSTEM MANAGER(S) AND ADDRESS:

Voluntary Leave Transfer Program
Coordinator, Human Resources
Management Offices of the Defense
Contract Audit Agency. Official mailing
addresses are published as an appendix
to DCAA’s compilation of systems of
records notices.

NOTIFICATION PROCEDURES:
Individuals seeking to determine

whether this system of records contains
information about themselves should
address written inquiries to the Privacy
Act Officer of the particular DCAA
activity involved. Official mailing
addresses are published as an appendix
to DCAA’s compilation of systems of
records notices.

Individual should provide full name
and Social Security Number.

RECORD ACCESS PROCEDURES:
Individuals seeking access to records

about themselves contained in this
system of records should address
written inquiries to the Privacy act
Officer of the particular DCAA activity
involved. Official mailing addresses are
published as an appendix to DCAA’s
compilation of systems of records
notices.

Individuals should provide full name
and Social Security Number.

CONTESTING RECORD PROCEDURES:
The DCAA rules for accessing records

and for contesting contents and
appealing initial agency determinations
are published in DCAA Regulation
5410.10; 32 CFR part 317; or may be
obtained from the Privacy Act Officer.

RECORD SOURCE CATEGORIES:
Information is provided primarily by

the record subject; however, some data
may be obtained from personnel and
leave records.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 97–2375 Filed 1–30–97; 8:45 am]
BILLING CODE 5000–04–F

Department of the Air Force

Intent To Grant an Exclusive Patent
License

Pursuant to the provisions of Part 404
of Title 37, Code of Federal Regulations,
which implements Public Law 96–517,
the Department of the Air Force
announces its intention to grant
Sherwood Medical Center, a Delaware
Corporation, an exclusive license under
United States Patent No. 5,213,099 filed
in the name of Lloyd D. Tripp, Jr. for an
‘‘Ear Canal Pulse/Oxygen Saturation
Measuring Device’’.

The license described above will be
granted unless an objection thereto,
together with a request for an
opportunity to be heard, if desired, is
received in writing by the addressee set
forth below within sixty (60) days from
the date of publication of this Notice.
Copies of the patent may be obtained,
on request, from the same addressee.
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All communications concerning this
Notice should be sent to Mr. Randy
Heald, Patent Attorney, Secretary of the
Air Force, Office of the General Counsel,
SAF/GCQ, 1501 Wilson Blvd., Suite
805, Arlington VA 22209–2403,
Telephone No: (703) 696–9037.
Carolyn A. Lunsford,
Air Force Federal Register Liaison Officer.
[FR Doc. 97–2451 Filed 1–30–97; 8:45 am]
BILLING CODE 3910–01–P

Department of the Navy

Notice of Record of Decision To
Realign Marine Corps Air Station/
Marine Corps Base, Camp Pendleton,
CA

SUMMARY: The Department of the Navy
has decided to realign Marine Corps Air
Station/Marine Corps Base (MCAS/
MCB) Camp Pendelton, California. This
decision is made upon careful
consideration of all comments on the
Environmental Impact Statement (EIS)
prepared for the realignment action. It
has been decided to implement the
realignment action using the alternative
B configuration, which was both the
preferred alternative and also the
environmentally preferred alternative.
DATES: This Record Of Decision
becomes effective January 27, 1997.
FOR FURTHER INFORMATION CONTACT:
Additional information regarding this
Record Of Decision or the MCAS/MCB
Camp Pendleton realignment may be
obtained from Major Pat D. Pinkston at
(714) 726–4047.
SUPPLEMENTARY INFORMATION: The text of
the entire Record Of Decision is
provided as follows:
Table of Contents:
1. Introduction
2. Proposed Action
3. Purpose and Need
4. Background
5. Alternatives
6. Implementation of the Proposed Action

A. Addition of Aviation Assets
B. Changes to Aviation Operations
C. Construction of Facilities

7. Environmental Consequences
A. Residual Significant Impacts
B. Impacts Mitigated Below Threshold of

Significance
C. Impacts That Are Not Significant

8. Comments Received on the Final EIS
Public Review

9. Conclusions
10. Further Information

1. Introduction
The Department of the Navy (DoN)

has been studying a proposal to realign
Marine Corps Aviation assets
temporarily located at MCAS El Toro
and permanently assigned to MCAS

Tustin to other locations in Southern
California. The realignment would
include Marine Corps aircraft, their
dedicated personnel, equipment and
support. The realignment would be
undertaken in accordance with the
Defense Base Closure and Realignment
Act of 1990 (BRAC) (Public Law 101–
510). The DoN has conducted extensive
analysis of the proposal under Section
102(2) of the National Environmental
Policy Act of 1969 (NEPA) and the
Council on Environmental Quality
(CEQ) regulations implementing NEPA
(40 CFR 1500–1508). The process used
for the analysis sought the views of the
public and those Federal, State and
local agencies with special expertise.
Public comments have been carefully
considered. Having reviewed the Final
Environmental Impact Statement, the
public comments, and pertinent parts of
the administrative record, the
Department of the Navy announces its
decision to proceed with the
realignment of Marine Corps Air Station
(MCAS)/Marine Corps Base (MCB)
Camp Pendleton, California.

2. Proposed Action
In compliance with the approved

recommendations of the 1991, 1993, and
1995 Defense Base Closure and
Realignment Commissions, the
proposed action involves the relocation
of selected aviation assets (along with
their dedicated personnel and
equipment) that are temporarily located
at MCAS El Toro and permanently
assigned to MCAS Tustin to MCAS
Camp Pendleton, changes in aviation
operations, and the construction of
facilities. The relocating assets include
approximately 800 personnel, four CH–
46E (medium-lift) helicopter squadrons
(48 aircraft) and one detachment of CH–
53E (heavy-lift) helicopters (four
aircraft). Upon full implementation of
the proposed action, MCAS Camp
Pendleton would support ten helicopter
squadrons and one detachment totaling
212 aircraft. Because one existing UH–
1/AH–1 (light attack/utility) helicopter
squadron (27 aircraft) and one CH–46
helicopter squadron (12 aircraft) will
normally be deployed, normal base
loading will consist of approximately
3,900 personnel and 173 rotary-wing
aircraft.

3. Purpose and Need
The purpose and need of the

proposed action is to comply with the
1991, 1993, and 1995 BRAC
Commissions’ recommendations for the
closure and realignment of MCAS
Tustin and relocation of MCAS Tustin
aircraft, along with their dedicated
personnel and equipment, in a manner

that is consistent with Marine Corps
operational requirements.

4. Background
This action was initiated following

the effective date of the 1993
recommendations of the Defense Base
Closure and Realignment Commission
established under the Defense Base
Closure and Realignment Act of 1990,
Public Law 101–510.

Pursuant to that law,
recommendations of the Commission
become final if the President sends them
to Congress and Congress does not reject
them within 45 legislative days. Once
recommendations become final, 10
U.S.C. sec. 2904 requires that the
closures and relocations must be
implemented within six years. The 1993
recommendations included a change to
the 1991 BRAC Commission’s
recommendations for MCAS Tustin,
which had named Marine Corps Air
Ground Combat Center (MCAGCC)
Twentynine Palms as one of the
receiving sites for helicopter assets
being realigned from MCAS Tustin. The
BRAC 93 Commission deleted MCAGCC
as a receiving site and directed
relocation to ‘‘NAS North Island, NAS
Miramar, or MCAS Camp Pendleton,
California.’’ In BRAC 95, the
Commission again altered the receiving
site for assets realigned from MCAS
Tustin by striking the three potential
sites listed in BRAC 93 and substituting
‘‘other air stations consistent with
operational requirements.’’ As a result,
aviation assets from MCAS Tustin are
being realigned to: MCAS New River,
North Carolina; MCB Hawaii; MCAS
Camp Pendleton, California; and MCAS
Miramar, California.

When the proposed action is
completed, four CH–46E helicopter
squadrons (48 aircraft) and one
detachment of CH–53E helicopters (four
aircraft) will be added to the existing
MCAS Camp Pendleton loading
(consisting of six squadrons totaling 160
aircraft. Because one existing UH–1/
AH–1 (light attack/utility) helicopter
squadron (27 aircraft) and one CH–43
helicopter squadron (12 aircraft) will
normally be deployed, normal base
loading will consist of approximately
3,900 personnel and 173 rotary-wing
aircraft. In an interim move after the
BRAC 1995 decision and unrelated to
selection of permanent relocation sites,
all of MCAS Tustin’s CH–46Es have
been relocated to MCAS El Toro, in
order to facilitate placing a significant
portion of MCAS Tustin in caretaker
status.

As independent actions implementing
the recommendations of the 1995 BRAC
Commission, two MCAS Tustin
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squadrons have already been
permanently relocated: One to MCAS
New River and one to MCB Hawaii.
Separate NEPA documentation was
completed for the relocation of these
assets. Separate NEPA documentation
has been completed for the realignment
of NAS Miramar to MCAS Miramar,
California, which includes the
permanent relocation of the remainder
of the MCAS Tustin assets.

5. Alternatives
NEPA and the CEQ regulations

require the Department of the Navy to
study and evaluate a reasonable range of
alternatives for accomplishing the
purpose and need underlying the
proposed action. The underlying
purpose of BRAC, including the
recommendation to close MCAS Tustin
and realign its assets, is to reduce
infrastructure, costs, and personnel
requirements, while maintaining
operational capabilities. Because of this
overriding purpose, alternative sites that
did not contribute to such reductions
did not fall within the range of
reasonable alternatives and did not
warrant detailed, comparative analysis.

The EIS process initially identified
three alternatives: no action, the use of
other military installations, and
alternative site configurations at MCAS
Camp Pendleton. The alternative site
configurations primarily involve the
location of refueling facilities and are
described as Alternative A, Alternative
B, and Alternative C. The
environmentally preferred alternative is
Alternative B.

The no-action alternative (i.e., not
realigning MCAS Tustin aircraft) was
not evaluated in the EIS because the
Defense Base Closure and Realignment
Act of 1990 (Public Law 101–510)
exempts from consideration under
NEPA, among other things, the need for
closing a military installation and the
need for transferring functions to
selected receiving installations as
recommended by the Commission.

Five possible locations that fit the
final BRAC 95 recommendations were
identified within the West Coast region:
MCAS Camp Pendleton, NAS North
Island, NAS Miramar, Naval Air Facility
(NAF) El Centro, and March Air Reserve
Base (ARB). In compliance with the
decision of the 1995 BRAC, the ability
of these sites to meet Marine Corps
operational requirements efficiently was
a prime consideration.

The primary mission of CH–46 and
CH–53 helicopters is to provide tactical
lift of Marine Corps ground combat and
combat support elements. Camp
Pendleton is the center of the West
Coast training complex for the Marine

Corps, including ground combat
elements. Integrated air-ground training
is critical to the tactical proficiency and
readiness of Marine Corps units.
Therefore, regardless of where the CH–
46 and CH–53 assets are assigned,
significant helicopter operations and
training will occur at Camp Pendleton.

The review of alternative receiving
sites for helicopters revealed that
operational efficiencies arising from
collocating helicopters with ground
elements resulted in clear and
overwhelming military advantages.
Consequently, this allowed detailed
analysis to focus on alternative site
configurations at Camp Pendleton.

The overwhelming operational
advantages of the MCAS Camp
Pendleton alternative over the other
possible four alternatives are:

• It lies completely within the boundaries
of MCB Camp Pendleton, and allows for
collocation of Marine ground forces and a
significant portion of the counterpart rotary-
wing aviation support. This provides an
optimal transit time to primary training areas
and efficient use of limited manpower,
equipment and fiscal resources. The
collocation of ground and aviation units
provides a synergistic effect on training and
support, allowing more realistic and efficient
training of the Marine Corps air-ground team
in a ‘‘train as we will fight’’ environment.

• It provides immediate access to:
Adequate areas for both helicopter and over-
the-beach amphibious assault training;
remote areas, suitable beaches, and
undeveloped airfield sites for advance
deployment training of air-ground teams;
helicopter landing sites to support air-ground
training and operations; and high elevation
confined area landing sites for training.

• It provides ready access to: established
logistics support; division training areas for
combined arms and assault helicopter joint
vertical training; restricted air space and
ordnance target complexes within 50 air
route miles of home base to train pilots and
gunners; helicopter-capable amphibious
shipping for ship-based training and
operations; and outlying landing sites within
50 air route miles of home base for
conducting syllabus training including field
carrier landing practice.

These advantages demonstrate that
relocation to MCAS Camp Pendleton
provides the best overall mission
capability for the concerned Marine
Corps assets and best supports
operational requirements. In fact, absent
other constraints, MCAS Camp
Pendleton would be the operationally
preferred site for the remaining USMC
rotary-wing squadrons subject to the
BRAC recommendations. Unfortunately,
MCAS Camp Pendleton is not a
reasonable alternative for those
additional squadrons because of severe
geographic limitations on the size of the
airfield. It cannot physically

accommodate the additional facilities
that would be required for basing all of
the west coast rotary-wing squadrons.
The Santa Margarita River bounds
MCAS to the east, north and west. Any
additions to the runways would entail
moving the Santa Margarita River.
Riparian areas associated with the Santa
Margarita River support nine federally-
listed endangered species, including the
least Bell’s vireo and southwestern
willow flycatcher. Any substantial
modifications to the Santa Margarita
River in order to extend the runways
would eliminate their habitat and
significantly impact these endangered
species. An ancient Indian village is
present on the south bank of the Santa
Margarita River. Preliminary
archeological information obtained from
this site suggests the site had been
continuously inhabited for over 2,500
years, making it one of the most
important archeological resources in
southern California. Any runway
extensions would traverse this
archeological site.

The alternative site configurations
aboard MCAS Camp Pendleton included
Alternative A, Alternative B, and
Alternative C. Alternative B locates the
fuel pits to the northwestern end of the
air facility infrastructure and creates
mitigable impacts to biological
resources. Both Alternatives A and C
would locate the fuel pits at the
southeastern end of the air facility
infrastructure and would create
significant impacts to the historical/
cultural site located east of the air
facility infrastructure. After a systematic
and multi-disciplinary evaluation,
Alternative B was chosen to be the
Preferred Alternative, providing for
more efficient air operations with no
impacts to sensitive and unique cultural
(historical and archeological) resources.

For alternatives that were initially
identified but subsequently eliminated
from detailed study based on
operational requirements, Council on
Environmental Quality regulations
require the Department of the Navy only
to discuss briefly the reasons for their
having been eliminated.

For the reasons summarized below,
all of the potential sites except Camp
Pendleton were found to be
unreasonable alternatives and
consequently were eliminated in the EIS
process from detailed study and
analysis. Eliminating unreasonable
alternative sites allowed the Department
of the Navy to focus rigorously upon
reasonable alternatives at the Camp
Pendleton site.

Potential receiving sites for the assets
to be realigned from MCAS El Toro and
MCAS Tustin were initially screened on
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the basis of several criteria: (1)
Realignment recommendations
approved by the President and accepted
by Congress in BRAC 91, 93, and 95; (2)
operational requirements; (3)
infrastructure required to support the
realigned assets; (4) personnel
requirements; and (5) military value.
Because of the mission of the squadrons
involved, considerable weight was
placed on the ability of a site to provide
aviation support of ground elements
while maximizing operational
efficiency.

To achieve the economies that were
basic to BRAC, Marine Corps force
structure relies on the location of
installations to form interdependent,
mutually supporting complexes on the
East Coast, West Coast, and in the
Pacific. In order to meet operational and
mission requirements, the selected
receiving site(s) should be in close
proximity to the established regional
complex. MCAS Tustin is located
within the West Coast regional complex.
Receiving sites for the realigned assets
therefore need to lie within the West
Coast region. The Marine Corps regional
complex on the West Coast is centered
around MCB Camp Pendleton, CA.
Since collocation of helicopters with the
ground elements that the helicopters
support maximizes operational and
training efficiencies, locating as many
helicopter squadrons at the center of the
regional complex (Camp Pendleton) is
optimum.

NAS Miramar
After careful consideration, the

Department of the Navy has decided to
realign/convert NAS Miramar, located
approximately 35 air route miles south
of MCAS/MCB Camp Pendleton, to
MCAS Miramar. Pursuant to this
decision, MCAS Miramar will support a
mix of fixed-wing and rotary-wing
aircraft. Medium and heavy lift
helicopters based at Miramar can not
train with the troops, equipment, and
attack helicopters already at Camp
Pendleton as effectively as they could if
located at Camp Pendleton. Moreover,
the Department of the Navy has
responded to community concerns at
Miramar by committing to implement a
series of measures to mitigate the noise
impacts that will occur from rotary-wing
aircraft that will be based at MCAS
Miramar. Adding 52 more helicopters to
MCAS Miramar, when there are other,
operationally preferable sites, would
frustrate these mitigation measures and
is not reasonable.

NAF El Centro
The purpose of NAF El Centro is to

support transient Department of the

Navy aircraft that come to the region to
use the unique and varied training
ranges in Southern California and
Western Arizona. The high tempo of
existing operations, and the condition,
availability, and quantity of its
infrastructure make it an unreasonable
alternative. Medium and heavy lift
helicopters based at El Centro cannot
train with troops, equipment, and attack
helicopter already at Camp Pendleton as
effectively as they could if located at
Camp Pendleton. The distance to MCB
Camp Pendleton is 108 air route miles,
which is over twice the normal combat/
training range for CH–46 helicopters.
The extended transits between El Centro
and Camp Pendleton would provide
significantly less opportunity for
training as part of an air-ground team,
and would increase operation and
maintenance associated with these
aircraft. The base was constructed in
1943, and over half of its buildings (by
square foot of footprint) are temporary
or semi-permanent in character, many of
which are deteriorated. There are a
limited number of hangars and even
many of those are currently categorized
as being in a substandard facilities
condition. The maintenance facilities
are also insufficient for Marine Corps
requirements.

NAS North Island

NAS North Island, located
approximately 40 air route miles from
Camp Pendleton, is not a feasible
alternative because it does not maximize
operational efficiencies or meet
operational requirements. Medium and
heavy lift helicopters based at NAS
North Island cannot train with the
troops, equipment, and attack
helicopters already at Camp Pendleton
as effectively as they could if located at
Camp Pendleton. Also, NAS North
Island cannot accommodate Marine
Corps rotary-wing operational
requirements due to its location,
existing tempo of operations, and nature
of the surrounding property. NAS North
Island is located approximately one
mile from Lindbergh Field (the major
commercial airport in San Diego) and is
adjacent to downtown San Diego and
the City of Coronado. Repetitive training
events such as Touch and Go, and
Ground Control Approach (GCA) could
not be efficiently conducted due to
proximity of the civilian development.
Computer vehicle traffic, which is
already congested in the City of
Coronado, would be further impacted by
the addition of personnel assigned to
off-base housing.

March ARB
Relocating Marine Corps rotary-wing

assets from MCAS Tustin to March
ARB, an Air Force reserve facility
approximately 35 air route miles from
Camp Pendleton, would not maximize
operational efficiency. Medium and
heavy lift helicopters based at March
cannot train with the troops, equipment,
and attack helicopters already at Camp
Pendleton as effectively as they could if
located at Camp Pendleton. Also, as the
active duty component at March ARB,
the Marine Corps would become the
host activity, a status which would
require additional USMC personnel to
perform base functions.

6. Implementation of the Proposed
Action

Implementation of the proposed
action at Camp Pendleton includes the
addition of selected aviation assets,
changes to aviation operations, and the
construction of necessary facilities to
support Marine Corps operations.

A. Addition of Aviation Assets
When the proposed action is

complete, four CH–46E helicopter
squadrons (48 aircraft) and one
detachment of CH–53E helicopters (four
aircraft) will be added to the existing
MCAS Camp Pendleton loading
(consisting of six squadrons totaling 160
aircraft). Since one of the existing UH–
1/AH–1 (27 light attack/utility aircraft)
squadrons and one CH–46 (12 medium
lift helicopters) squadron are normally
deployed, the loading supported by
MCAS Camp Pendleton upon
completion of this action is projected to
be approximately 173 rotary-wing
aircraft and approximately 3,900
personnel.

B. Changes to Aviation Operations
Implementation of the proposed

action will involve changes in the
aviation operations at Camp Pendleton.
These changes will include: increased
use of the primary runway, decreased
use of the ‘‘right grass’’ for skid-
configured helicopters, increased use
(within established restrictions) of
Temporary Alternate Landing Area
(TALA), and increased use of Red Beach
VSTOL and LHA pads.

C. Construction of Facilities
Implementation of the proposed

action will result in MCAS Camp
Pendleton being configured to
accommodate three of the four assigned
CH–46 (medium lift) squadrons at any
time, with the fourth on deployment.
Implementation of the proposed action
will involve a reconfiguration and
expansion of existing aircraft aprons
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and pavements, flightline facilities, and
associated support facilities to meet
USMC requirements. The potential for
expansion to simultaneously
accommodate all four CH–46 squadrons
on a long-term basis has been identified
as a possibility in the future. Any
proposal to routinely house and operate
four CH–46 squadrons simultaneously
will be subjected to further NEPA
analysis.

The action now under consideration
would include the following
construction and reconfiguration of
assets at the MCAS:

• Expansion of aircraft parking apron
to within 500 feet of the runway
centerline.

• Relocation and consolidation of
aircraft fueling operations northwest of
the runway with eight refueling points
and one stacking lane to accommodate
waiting aircraft.

• Construction of a compass
calibration pad, water well, crash crew
‘‘hot spot’’ facility, and connecting
taxiways to replace the facilities
displaced by runway apron expansion.

• Partial elimination of the existing
‘‘right grass’’ area, currently being
utilized for helicopter training, due to
construction of new facilities in that
area.

• Construction of a concrete pad for
siting of Marine Air Control Squadron
(MACS–1, Det A) expeditionary radar
gear.

• Construction of maintenance
hangars and centralized hazardous
material support facilities along the
southeast side of the flightline to
support the relocating squadrons.

• Expansion of the existing Marine
Aviation Logistics Squadron (MALS)
aircraft maintenance complex in order
to accommodate CH–46E helicopters.

• Expansion of supply functions,
including construction of a warehouse
and concrete pads with supporting
utilities for 35 maintenance vans.

• Relocation and expansion of the
aircraft bulk fuel storage facility as well
as the fuel truck parking/loading area
and fill stand southwest of the runway.

• Expansion of administration and
training-related facilities to
accommodate the additional personnel.

• Modification to the engine test cell
and expansion of the armory.

• Construction and modification of
roads, parking lots, utilities and support
buildings.

In addition to the facilities proposed
at the MCAS, the proposed action
would require new construction in Area
24 on MCB Camp Pendleton, including
Bachelor Enlisted Quarters (BEQ’s) with
administrative spaces, and a physical
fitness building in order to

accommodate additional on-base
enlisted personnel. The proposed action
would also require the construction of a
Tactical Air Navigation (TACAN)
facility in Area 32 on MCB Camp
Pendleton, adjacent to Building 32942.
A TACAN is primarily a military short-
range (200 mile) navigational aid, which
would house ultra high frequency (UHF)
transmitting equipment. A TACAN
provides omni-directional azimuth and
distance information to aircraft in flight.

7. Environmental Consequences
Environmental impacts on the

following resources were analyzed in
the EIS: Geology and soils, air quality,
hydrology and water quality, biological
resources, cultural resources, visual
resources, land use, public health and
safety, hazardous materials and wastes,
aircraft operations, noise, transportation
and circulation, socio-economics, and
community services and utilities. The
impacts analyzed in the EIS are grouped
according to their degree of significance:
residual significant impacts (those
which cannot be mitigated below the
threshold of significance); impacts
mitigated below the threshold of
significance; and impacts that are not
significant. As discussed below, the
Marine Corps will implement a number
of mitigative measures to avoid or
minimize environmental harm from the
proposed action.

A. Residual Significant Impacts
There will be no significant

environmental impacts after the
mitigation measures described in the
FEIS are implemented.

B. Impacts Mitigated Below Threshold
of Significance

Geology and Soils
As discussed in the FEIS, the

proposed action will include
incorporating appropriate erosion
control measures and proper excavation
techniques to ensure protection of soil
resources. The proposed action will not
affect geologic resources as the facilities
will be designed to reduce the potential
for land slides and other adverse
geologic activities. No significant
impacts to soil will occur as a result of
implementing the proposed action.

Hydrology
The MCAS facilities associated with

the proposed action would be situated
within the 100-year flood plain of the
Santa Margarita River with the
exception of the Area 24 and 32
construction. Although a temporary
levee exists along the northern
boundary of the MCAS, the air station
is inadequately protected from flood

hazards and impacts due to flooding
would be significant. To reduce the
potential for flooding at the Air Station,
a construction project has been
proposed for fiscal year 1998. The
project will construct a levee along the
northern boundary of the MCAS to
protect facilities from a 100-year flood.
Separate NEPA documentation is being
prepared for this project. The proposed
levee project is needed regardless of the
proposed realignment action, and is
functionally independent of the
proposed realignment action. Under the
proposed realignment action, the bulk
fuel farm and the hazardous material
facility will be elevated by constructing
them on fill material to reduce their
susceptibility to impacts from flooding.
The proposed realignment of helicopter
squadrons has been reviewed in
accordance with Executive Order 11988
and has been found to be the only
practicable alternative for meeting
mission requirements. The proposed
action and other planned construction
have incorporated accepted flood
protection measures to the extent
practicable.

Water Quality
Surface waters with in the Santa

Margarita River and its coastal estuary
have been designated by the San Diego
Regional Water Quality Control Board
(SDRWQCB [1995]) as having beneficial
uses, which include municipal and
domestic supply, agricultural and
industrial supply, contact and non-
contact recreation, warm and cold fresh
water habitats, wildlife habitat and
preservation of rare and endangered
species. The proposed action would
result in increased pavement and storm
water runoff. Construction-related
activities such as clearing, grading, and
excavation often result in the potential
for fuels, oil, grease, and sediment to be
carried in storm water runoff to nearby
surface waters. In addition, operation of
aircraft and other equipment, as well as
fueling procedures such as those
associated with the proposed facilities,
typically result in the release of fuels,
oils and solvents, and other compounds
onto paved surfaces.

The potential release of these
materials into the adjacent Santa
Margarita River, either directly during a
large spill, or indirectly from small
releases via storm water runoff,
represents a potentially significant
impact on water quality. Discharge of
contaminated surface water to the Santa
Margarita River can potentially impact
groundwater quality via recharge of
groundwater through the highly
permeable river alluvium. To reduce
impacts on surface water quality from
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construction-related and operational
activities to an acceptable level, the
Marine Corps will: (1) Obtain coverage
under the State of California General
Construction Activity Storm Water
Permit to identify the sources of
sediment and other pollutants that affect
the quality of storm water discharges
and to identify the measures to reduce
sediment and other pollutants in storm
water discharges; (2) implement
standard construction best management
practices including use of silt barriers
and vegetative cover to provide erosion
control; (3) locate all hazardous material
and waste storage areas within
containment structures; (4) design
pavement areas to prevent fuel spills or
runoff from directly entering natural
drainage features; (5) direct storm water
discharge to concrete channels or swales
that provide a single point of discharge
for non-point source storm water runoff
from the developed portions of the air
station. Oil/water separators will be
constructed to remove the ‘‘first flush’’
(approximately the first 20 minutes of a
storm event) of petroleum, oil and
lubricant residue from the storm water
prior to release into the Santa Margarita
River watershed; (6) connect hangar
trench drains to four 30,000 gallon
holding tanks for containment of the
emergency Aqueous Film Forming
Foam (AFFF) fire suppression system
discharges; (7) ensure all discharges to
natural drainages will comply with
Section 402 of the Clean Water Act,
requirements for storm water
discharges; and (8) update the MCAS/
MCB Camp Pendleton Oil and
Hazardous Substances Spill
Contingency Plan, as well as the Spill
Prevention Control and Counter-
measures (SPCC) and the Storm Water
Pollution Prevention Plan (SWPPP) as
required under the Resource
Conservation and Recovery Act (RCRA)
and the Clean Water Act, to provide for
specific measures in the event of a spill.

The EPA, in a comment on the FEIS,
requested corroboration from the
Regional Water Quality Control Board
(RWQCB) that proposed mitigation
measures were adequate to ensure
compliance with the Clean Water Act.
While the RWQCB did not provide
comments on the FEIS, the RWQCB has
reviewed the mitigation measures as
part of the state water quality
certification process under section 401
of Clean Water Act. (The certification
process under Section 401 is part of the
permit process under Section 404 of the
Clean Water Act.) Conditions identified
in the water quality certificate will be
included in the 404 permit issued under

the Clean Water Act. The Marine Corps
will comply with those conditions.

As discussed in the FEIS, appropriate
measures will be implemented to ensure
that the potential for release of fuels is
minimized. The installation spill
response plan will be updated to cover
the new facilities. No significant
impacts to water quality will occur as a
result of implementing the proposed
action with the proposed mitigation
measures in place.

The proposed action will result in
additional withdrawals of groundwater
from the San Margarita groundwater
basin because of an increase in military
personnel and operational facilities. The
historical and current pumping rate of
this groundwater basin totals
approximately 6,065 acre-feet per year
(AFY). Safe yield for the Santa Margarita
groundwater basin is estimated to be
7,650 AFY. Implementation of the
proposed action could result in an
overdraft of the aquifer, which would be
a significant impact. To reduce
significant impacts on groundwater
supply to an acceptable level, the
Marine Corps will: (1) Limit
groundwater withdrawals from the
aquifer contained within the Santa
Margarita River watershed to
established safe yield (7,650 AFY); (2)
continue to implement water
conservation measures; and (3) continue
groundwater monitoring in all drainages
where groundwater is extracted.

Biology
The Department of the Navy has

carefully studied the potential impacts
of the proposed action on endangered
species and wetlands and in
consultation with the requisite agencies,
has developed and will implement
appropriate measures to protect these
sensitive resources. The U.S. Fish and
Wildlife Service (USFWS) has been
formally consulted during the
preparation of the EIS. Based upon
consultation with the USFWS, three
federally-listed endangered/threatened
species were identified as present on
MCAS Camp Pendleton. The
endangered species that are included
are the California gnatcatcher
(gnatcatcher), the least Bell’s vireo, and
the southwestern willow flycatcher. The
Department of the Navy prepared a
Biological Assessment on these three
species and other biological resources.
Information provided to USFWS in the
Biological Assessment is summarized in
the DEIS and the FEIS. Specifically, the
DEIS and the FEIS discussed the
existing condition of these threatened
and endangered species as well as other
sensitive species and their habitat in
considerable detail. The DEIS and FEIS

identified the impacts associated with
the proposed action and discussed
mitigation measures that would reduce
the potential for adverse impacts on the
threatened and endangered species and
their habitat.

The results of this consultation are
provided in the USFWS Biological
Opinion 1–6–95–F–02, Programmatic
Activities and conservation Plans in
Riparian and Estuarine/Beach
Ecosystems on Marine Corps Base Camp
Pendleton, dated October 30, 1995. The
Biological Opinion states that the
proposed action will not jeopardize the
existence of listed species. The Marine
Corps will comply with all terms and
conditions of the Biological Opinion.
The Biological Opinion includes an
Incidental Take Statement with
reasonable and prudent measures to
minimize impacts on the species of
concern. The Marine Corps will comply
with these measures.

As a result of the environmental
review conducted in conjunction with
the Marine Corps’ application for a
permit under section 404 of the Clean
Water Act, the U.S. Army Corps of
Engineers (ACOE) has said that it will
place conditions on dredge and fill
aspects of the proposed action. Those
conditions resulted in a slight decrease
in the amount of wetlands that would be
impacted. Under the conditions
imposed in the Clean Water Act permit,
the proposed action will result in
permanent loss of approximately 9.5
acres of wetlands. Additionally,
approximately 5.0 acres of wetlands and
waters would be temporarily impacted
by implementation of a 100 foot wide
edge effect around the fuel points. The
Marine Corps has determined that the
proposed project would indirectly
impact approximately 15 acres of
endangered species habitat through
development, construction, and habitat
fragmentation. An undetermined
amount of additional wetlands and
waters adjacent to the proposed project
site would be indirectly impacted by
noise, helicopter downwash, and
human activity at the fueling point.
These direct and indirect impacts may
be significant if unmitigated.

Consistent with the Department of the
Navy’s policy for ‘‘no net loss’’ of
wetlands functions and values, as part
of the Clean Water Act Section 404
Permit process, the Marine Corps will
mitigate direct impacts to wetlands and
waters of the U.S. by carrying-out
restoration. Also, the Marine Corps will
conduct exotic weed control as part of
its mitigation for indirect impacts. This
mitigation measure was subject to
public review, and approval by the
ACOE as part of the Clean Water Act
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permitting process. No construction
activities will occur in wetland areas
until the permit from the ACOE is
received. The Marine Corps will comply
with all the terms and conditions of the
permit.

As set forth in the Biological Opinion,
the Marine Corps will minimize impacts
to existing wetlands during construction
by implementing the following
measures: (1) Delineating wetland
boundaries on contractor drawings and
flagging the site to prevent impacts to
habitat outside project boundaries; (2)
taking erosion and sediment transport
control measures (e.g. sediments basins,
hay bales, silt fences, etc.); (3) staging
construction equipment at least 100 feet
from wetlands; (4) minimization of dust
from construction activities; (5)
revegetation of temporarily impacted
areas; and (6) education of construction
workers with regard to wetland habitats
and their sensitivity. Biological
monitoring during construction shall
occur in areas adjacent to the Santa
Margarita River Basin.

The federally endangered least Bell’s
vireo and southwestern willow
flycatcher occupy the wetland habitats
of the Santa Margarita River that
surround the Air Station on two sides.
The federally threatened California
gnatcatcher occupy coastal sage scrub
habitat in the vicinity of the Santa
Margarita River. Annual surveys at the
MCAS indicate that the presence of
helicopter activity has not precluded a
substantial increase in the least Bell’s
vireo population within the Santa
Margarita River drainage since 1981
(USFWS 1995 Biological Opinion 1–6–
95–F–02). Nesting has occurred in
habitat adjacent to the Air Station every
year since survey data has been
collected. Annual survey maps indicate
that the heaviest concentration of the
nesting least Bell’s vireo appear to be
influenced by the quality of riparian
habitat rather than distance to the
MCAS. The proposed action may result
in indirect noise impacts on these
species. The Marine Corps is conducting
on-going monitoring of the effects of
helicopter flights between 300 and 500
ft AGL in the adjacent habitat.
Mitigation measures described in the
Terms & Conditions of the Biological
Opinion are designed to reduce impacts
to an acceptable level.

No mitigation for biological impacts
are required in Areas 24 and 32. Area
24 is a ‘‘disturbed’’ area, and Area 32,
an Upland Area, was surveyed for the
Pocket Mouse and the California
gnatcatcher, and found to be devoid of
those species.

Cultural Resources

In accordance with 36 CFR Part 800,
regulations implementing Section 106 of
the National Historic Preservation Act,
three cultural sites were evaluated for
eligibility for inclusion in the National
Register of Historic Places (NRHP). Only
one site, CA–SDi–10156/12599/H, was
determined to be eligible. The State
Historic Preservation Officer agrees with
this determination. Similarly, the State
Historic Preservation Officer has
concurred in the determination that the
proposed action will not affect this or
any other historic properties. Therefore,
due to avoidance, the proposed
realignment of MCAS Camp Pendleton
will not significantly impact cultural
resources listed or determined eligible
for listing on the National Register of
Historic Places.

As there are no cultural resources
recorded within the limits of
construction for the proposed action, no
direct impacts to known cultural
resources will occur. However, one
extensive archaeological site, CA–SDi–
10156/12599/H, is located near the
limits of the proposed action and is
associated with the Santa Margarita
Ranch House complex, a site listed on
the National Register of Historic Places.
Therefore, significant indirect impacts
form the proposed action could occur if
measures to protect the site during
construction are not implemented. To
reduce potentially significant indirect
impacts on cultural resources to below
the threshold of significance, the Marine
Corps will: (1) Prior to commencement
of construction activities, protect (by
fencing or other means) portions of site
CA–SDi–10156/12599/H outside of the
project area from potential incidental
construction-related impacts; and (2)
pursuant to 36 CFR 800.11, if any
archaeological resources are discovered
during project grading or construction,
halt all activities in that particular
location until an archaeologist is
notified and the resources assessed. The
archaeologist will establish procedures
for redirecting or halting work to permit
the sampling, identification and
evaluation of previously unidentified
archaeological resources.

Aircraft Operations

Aircraft operations for the proposed
action would result in a significant
increase in the use of runways,
established military airspace, and
military flight tracks. The Marine Corps
will mitigate these impacts to an
acceptable level by using as necessary
the following measures: (1) Scheduling
training other than during morning peak
times, (2) scheduling block training

times, (3) utilizing the Red Beach area,
and (4) utilizing the Temporary
Alternate Landing Area (TALA).

C. Impacts That Are Not Significant

Air Quality
The San Diego Air Basin is federally

classified as a serious ozone non-
attainment area and a moderate carbon
monoxide (CO) non-attainment area.
Pursuant to Section 176(c) of the Clean
Air Act, US EPA promulgated a final
rule ‘‘Determining Conformity of
General Federal Actions to State or
Federal Implementation Plans’’ (General
Conformity rule), 58 Fed. Reg. 63214
(Nov 30, 1993) (40 C.F.R. Parts 51 and
93). A conformity applicability analysis
of the air emissions associated with the
proposed action was conducted. The
conformity applicability analysis
determined that air emissions associated
with the proposed action (reduced by
the amount of emissions associated with
the departing Marine Corps aircraft) are:
(1) Below de minimis levels (i.e., the net
changes in emissions of criteria
pollutants do not exceed threshold
levels established in the General
Conformity Rule); and, (2) not regionally
significant (they do not exceed 10% of
the San Diego Air Basin’s total
emissions inventory for any applicable
criteria pollutant). Consequently, the
proposed action is not subject to the
General Conformity Rule. (FEIS, § 4.2
and FEIS Appendix B)

In conducting a conformity
applicability analysis for the proposed
action, the Department of the Navy
selected 1990 as the most appropriate
year to reflect Marine Corps aircraft
operations and activities at MCAS Camp
Pendleton as a fully operational Air
Station in normal circumstances. As
such, 1990 was used as a basis to
calculate emissions increases and
decreases caused by the proposed
action; i.e., the ‘‘net’’ emissions
considering all incoming and outgoing
direct and indirect emissions. The
‘‘netting’’ of emissions in this manner
appropriately accounts for the total
direct and indirect emissions associated
with the proposed action and is in
accordance with provisions of the
General Conformity Rule. The
Department of the Navy’s use of 1990 to
analyze net emissions is also consistent
with the San Diego Air Pollution
Control District’s (APCD) use of 1990 for
determining emissions inventories.
Even though total operations dropped in
1990 from previous years’ totals due to
deployments for Operation Desert
Shield and Storm, a comparison of
yearly level of operations for years when
the OV–10 aircraft was still operational
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reveals that 1990 is a representative year
for calculating pre-BRAC operations and
emissions.

I took a hard look at the Department
of the Navy’s method for estimating air
emissions and the supporting data. The
Department of the Navy’s method for
calculating aircraft emissions applies
the following elements: number of
aircraft operations; type or mode of
operation (power setting); number and
type of aircraft engines per aircraft; time
in mode; and, corresponding emission
factors. The emission factors were
obtained from studies conducted by the
Navy Aircraft Environmental Support
Office (AESO) that are referenced in the
EPA ‘‘Compilation of Air Pollutant
Emission Factors (AP–42).’’

In summary, the Department of the
Navy has conducted a thorough review
of the data and methods used to analyze

whether the requirement for a
conformity determination applies to this
proposed action. My review of the
record indicates that the proposed
realignment of MCAS Camp Pendleton
represents a net decrease in the total
emissions of those air pollutants for
which the San Diego area is in
nonattainment. During the most recent
review done in preparation for making
this Record of Decision, however, the
Department of the Navy has accounted
for a number of changed circumstances.
Some of these changes, such as shifts in
projected construction schedules and
delays in the migration of the realigning
aircraft, resulted from delays in the EIS
process. As a result, some of the data
and dates in the conformity
applicability analysis as summarized in
the FEIS have changed. The Marine

Corps carefully recalculated its emission
estimates for the proposed action’s
conformity applicability analysis to
reflect these changes and other
refinements of data. These
recalculations demonstrate that the net
emissions from the proposed action
remain below de minimis levels. Some
of the changes of note in the
applicability analysis include using an
on-site batch concrete plant at MCAS
Camp Pendleton during construction
and defering the construction of the hot
refueling pits from 1997 to 1998. Data
refinements included correcting some
emission factors and hours of operations
for equipment and aircraft. These
changes and refinements indicate that
emissions from the proposed action will
remain below de minimis levels, as
shown in the table below.

Annual net emissions (as compared to 1990)
Emission rates (tons per year)

NOX CO ROG/HC

1997 Net Emissions ................................................................................................................................. 38 ¥619 ¥18
1998 Net Emissions ................................................................................................................................. ¥27 ¥695 ¥28
1999 Net Emissions ................................................................................................................................. 13 ¥243 20
2000 Net Emissions ................................................................................................................................. 10 ¥287 17
De minimis threshold level ....................................................................................................................... 50 100 50

Visual Resources
As discussed in the FEIS, the

proposed action will not have any
significant impacts on the visual
resources.

Land Use
As discussed in the FEIS, the

proposed action will not result in the
change of any off-base land use
designation, and therefore will not have
any significant impacts on the land use
of developed areas.

Public Health and Safety
As discussed in the FEIS, the

proposed action will not have any
significant impacts on the local or
regional public health and safety.

Hazardous Material and Wastes
As discussed in the FEIS, the

proposed action will not have any
significant impacts on the life cycle
(procurement, storage, use, through
disposal) of hazardous materials or
wastes.

Socioeconomics
As discussed in the FEIS, the

proposed action will not have any
significant impacts on the local or
regional socio-economics. In
compliance with Executive Order
12898, an analysis was conducted to
determine if minority or low-income

populations would suffer
disproportionate environmental impacts
as a result of the proposed action. It was
determined that these populations
would not suffer disproportionate
impacts.

Noise

The FEIS carefully analyzed the issue
of noise, recognizing that some members
of the public are concerned about noise
that would be generated by additional
helicopter operations at MCAS Camp
Pendleton.

Noise impacts were assessed using the
State of California’s standard, the
Community Noise Equivalent Level
(CNEL), expressed in units of decibel
(dB). The State of California’s Title 21,
Subchapter 6, Section 5006 states: ‘‘The
level of noise acceptable to a reasonable
person residing in the vicinity of an
airport is established as a community
noise equivalent level (CNEL) value of
65 dB for purposes of these regulations.
This criterion level has been chosen for
reasonable persons residing in urban
residential areas where houses are of
typical California construction and may
have windows partially open. It has
been selected with reference to speech,
sleep and community reaction.’’ Section
5014 describes the land use that are
incompatible within the noise impact
boundaries. It provides that noise

exposure levels less than 65 dB are
generally compatible for noise sensitive
land uses, including residential areas
and schools. The aircraft operations-
related noise analysis is based on data
presented in the ‘‘Aircraft Noise Study
for Marine Corps Air Station, Camp
Pendleton, CA’’ (NAVFACENGCOM
1995). The aircraft noise study utilized
aircraft operations data from the Naval
Aviation Simulation Model (NASMOD)
report. Noise contours defining the areas
of impact in 5 dB increment were
developed using the NOISEMAP model
and projected operational tempo data.
The analysis considered the existing six
squadrons, with one deployed, and the
addition of four squadrons and the
detachment of four helicopters.

Although the standard for significance
is 65 dB, the noise contours as low as
60 dB CNEL associated with the
proposed action will remain entirely
contained within the base boundaries of
MCB Camp Pendleton. The average
annual day 60–65 dB CNEL noise
contour would increase by
approximately 564 acres, while the total
acreage increase within the 65–70 dB
CNEL noise contour would be 141 acres.
No additional on-base sensitive noise
receptors will be contained within the
new 65–70 dB noise contour. Most
notable is the increase in area of the 60–
65 dB CNEL noise contour by about 42
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percent (or from 1,339 to 1,903 acres).
This increase is attributed to the large
increase in Ground Control Approach
(GCA) pattern operations, the use of the
pattern during evening and nighttime
hours (when larger weighting factors are
used to compensate for quieter
background noise, resulting in larger
noise contours than would be created by
daytime flights), and a significant
increase in arrivals using the North
initial approach route. Similarly, there
is a major projected increase in aircraft
departures and arrivals, causing the 60–
65 dB CNEL noise contour to extend
farther southwest. The remaining
increase in the 60–65 noise contour is
consistent with increased operations for
most departures, arrivals, and pattern
operations.

In addition, two off-base locations,
located in the town of Fallbrook, were
identified as potential noise sensitive
receptors (the intersection of Mission
Road and Industrial Way, and the
Fallbrook Union High School). Under
the proposed action, the intersection of
Mission Road and Industrial Way
(currently 46 dB CNEL), and the
Fallbrook Union High School (currently
38 dB CNEL) will be exposed to sound
level increases of 5 dB at the
intersection, and 6 dB at the High
School, during an average annual day.
These increases and resulting noise
levels are compatible with the
established noise impact standards
contained within the State of California
Regulations (Title 21) for these land
uses.

The Marine Corps will continue to
examine operations for ways to further
reduce noise impacts on communities
subject to routine overflight of MCAS
Camp Pendleton aircraft. The MCB
Camp Pendleton Community Plans and
Liaison (CP&L) Office will continue to
coordinate efforts with the local
community by working with community
leaders, local elected officials and
professional staffs through established
community relations and local
government processes, e.g., the
Fallbrook Ad Hoc Committee, to ensure
that the concerns of local communities
regarding Marine Corps operations will
be taken into consideration.

Construction noise associated with
the proposed action would raise
ambient noise levels in the vicinity of
individual construction sites. Noise
levels produced by typical construction
equipment (e.g. heavy trucks, loaders,
backhoes, cranes, and assorted
pneumatic and diesel equipment) are of
the same intensity as the 75–80 db
CNEL noise contour created by aircraft
operations. Impacts due to noise
produced by construction equipment

will be temporary, and although audible
in the immediate vicinity, will not occur
outside of the MCAS/MCB area of
construction and will not increase noise
levels beyond the MCAS/MCB
boundaries. Traffic generated by
construction activity is estimated to be
approximately 30 to 50 construction-
type vehicles per day. The increase in
traffic noise would be approximately 0.5
dB and is not significant.

Transportation and Circulation
Traffic-related impacts to either the

on- or off-base circulation system, due
to both construction and operation of
the proposed action, would not be
significant. Construction volumes
would represent a small and temporary
portion of daily traffic volumes on area
roadways, carrying materials and heavy
equipment to the site. Heavy
construction equipment and vehicles
would comprise a small portion of off-
base traffic, since the vehicles would be
driven to the site, and then kept on-site
for the duration of the construction. It
is estimated that construction traffic
would range from 150 to 200 vehicles
per day (including personal vehicles of
construction employees), depending on
the timing of construction of each
facility. It is also assumed that traffic
would approach the project sites equally
from the Main Gate near 1–5, and the
San Luis Rey Gate, near Oceanside, with
the concentration of heavy construction
vehicles using the Main Gate. Service
contractors (equipment suppliers,
maintenance, fuel trucks, etc) would
comprise approximately 50 trips to and
from the facilities each day.

The proposed action is expected to
generate a total of approximately 1,485
vehicles on off-base roadways during
the weekdays. The Level of Service
(LOS) and capacity on primary off-base
roadways in the vicinity of MCB Camp
Pendelton would not be lowered.
Project-related traffic would represent a
negligible increase to off-base major
intersections, which would not result in
lowering the LOS with the addition of
project-related traffic.

Community Services and Utilities
Of the projected approximately 800

personnel associated with the proposed
action, approximately 43 would be
civilians who would be housed off-base,
independent of the military personnel.
School-aged dependents of civilian
personnel would be absorbed into the
local community. It is estimated that
363 school-aged military dependents
will be introduced into the Oceanside,
Fallbrook and Capistrano School
Districts upon implementation of the
proposed action. The additional families

and their school-aged children would be
disbursed throughout the existing
housing stocks on base and in adjacent
communities in San Diego and Orange
Counties, and would not significantly
impact school districts.

8. Comments Received on the Final EIS
Public Review

Twelve comment letters were
received following publication of the
FEIS. With the exception of an issue
with cumulative impacts addressed
below, the comments received were
addressed in the sections corresponding
to the issues of concern.

The EPA expressed a concern that the
FEIS should contain an explanation as
to why several projects identified in the
Draft EIS cumulative impacts analysis
appear to be in support of the proposed
action, but are analyzed under separate
NEPA documentation. The projects
identified in the cumulative impacts
portion of the FEIS, both at MCB and
MCAS Camp Pendleton (e.g., sewage
treatment upgrades and construction of
an outlying landing field) do not
directly support the proposed BRAC
action, and would be undertaken
irrespective of the realignment of MCAS
Tustin assets to Camp Pendleton. Many
of the actions identified in the
cumulative impacts section are only in
the conceptual planning stage. The FEIS
Cumulative Impacts section was
expanded to address potential impacts
for each project to the extent known;
however, the available information was
limited since many of these projects are
only in the early stage of planning. The
impacts associated with each of these
projects would be mitigated at the
project-specific level to ensure the
continued protection of the natural and
cultural resources, including the Santa
Margarita River Basin.

9. Conclusion

On behalf of the Department of the
Navy, I have decided to realign selected
aviation assets (four twelve-aircraft
squadrons of mediun-lift CH–46E
helicopters and one four-aircraft
detachment of heavy-lift CH–53E
helicopters), along with their dedicated
personnel, equipment, and support,
from MCAS El Toro and MCAS Tustin
to MCAS Camp Pendleton, which is
located within MCB Camp Pendleton.
After reviewing the FEIS, supporting
documents, and comments and
information received during the
environmental review process, I have
decided to implement this action using
Camp Pendleton Site Alternative B (fuel
pits to Northwest of existing airfield
infrastructure), which was both the
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Preferred Alternative and also the
Environmentally Preferred Alternative.

10. Where to Obtain Further
Information

For further information, contact Major
Pat D. Pinkston at (714) 726–4047.

Dated: January 27, 1997.
Duncan Holaday,
Deputy Assistant Secretary, Installations and
Facilities.
[FR Doc. 97–2349 Filed 1–30–97; 8:45 am]
BILLING CODE 3810–FF–M

Department of the Navy, DoD

Record of Decision for the Disposal
and Reuse of Naval Civil Engineering
Laboratory, Port Hueneme, California

SUMMARY: The Department of the Navy
(Navy), pursuant to Section 102(2)(C) of
the National Environmental Policy Act
of 1969 (NEPA), 42 U.S.C. 4321 et seq.,
and the regulations of the Council on
Environmental Quality that implement
NEPA procedures, 40 CFR Parts 1500–
1508, hereby announces its decision to
dispose of Naval Civil Engineering
Laboratory, Port Hueneme, California
(NCEL).

Navy intends to dispose of the
property in a manner that is consistent
with the NCEL Community Reuse Plan
(Reuse Plan) submitted by the Port
Hueneme Surplus Property Authority
(SPA), the Local Redevelopment
Authority (LRA) for NCEL. The City of
Port Hueneme established SPA to plan
future uses of the closing facilities. The
Reuse Plan is general in nature and
proposes maritime and related uses
rather than particular reuse projects.

In its Final Environmental Impact
Statement (FEIS), Navy evaluated a ‘‘No
action’’ alternative and three ‘‘action’’
alternatives: port and coastal activities
(‘‘Port/Coastal’’), described in the FEIS
as the preferred alternative; port and
related industrial activities (‘‘Port/
Industrial’’); and port, aquaculture,
retail and commercial activities (‘‘Mixed
Use’’). In a Resolution dated August 7,
1996, SPA determined that the Port/
Industrial alternative’s emphasis on port
activities would be consistent with the
Reuse Plan and endorsed the land uses
proposed in that alternative.

In deciding to dispose of NCEL Port
Hueneme, Navy has determined that
both the Port/Coastal alternative and the
Port/Industrial alternative will meet the
goals of achieving local economic
redevelopment of the closing facility
and creating new jobs, while limiting
adverse environmental impacts and
ensuring land uses that are compatible
with adjacent property. This Record Of

Decision leaves selection of the
particular means to achieve the
proposed redevelopment to the
acquiring entity and the local zoning
authority.

Background
The 1993 Defense Base Closure and

Realignment Commission recommended
closure of NCEL Port Hueneme. This
recommendation was approved by
President Clinton and accepted by the
One Hundred Third Congress in 1993.
NCEL Port Hueneme closed in April
1996, and the property has been in
caretaker status since that date.

The NCEL property occupies 33.1
acres along the Pacific Ocean in the City
of Port Hueneme, which is located in
Ventura County, California. NCEL lies
adjacent to the Oxnard Harbor District’s
Port of Hueneme, about 60 miles
northwest of Los Angeles and 40 miles
southeast of Santa Barbara, California.
The property contains 53 structures that
were used for Naval research and
development.

Navy published a Notice of Intent in
the Federal Register on March 8, 1995,
announcing that Navy would prepare an
Environmental Impact Statement that
would analyze the impacts of disposal
and reuse of the land, buildings, and
infrastructure at NCEL Port Hueneme. A
30-day public scoping period was
established, and Navy held a public
scoping meeting on March 23, 1995, at
the Port Hueneme City Hall.

On February 13, 1996, Navy
distributed a Draft Environmental
Impact Statement (DEIS) to Federal,
State, and local agencies, elected
officials, special interest groups, and
interested persons. Navy held a public
hearing in the Port Hueneme City
Council chambers on March 12, 1996, to
discuss the DEIS. During the forty-five
day review period after publication of
the DEIS, Federal, State, and local
agencies submitted written comments
concerning the DEIS. These comments
and Navy’s responses were incorporated
in the Final Environmental Impact
Statement (FEIS), which was distributed
to the public on July 19, 1996, for a 30-
day review period that concluded on
August 18, 1996. Navy received three
letters commenting on and supportive of
the FEIS.

Alternatives
NEPA requires Navy to evaluate a

reasonable range of alternatives for the
disposal and reuse of this Federal
property. In the NEPA process, Navy
analyzed the environmental impacts of
various proposed land uses that could
result from disposal of the NCEL
property. Navy also evaluated a ‘‘No

action’’ alternative that would leave the
property in a caretaker status with Navy
maintaining the physical condition of
the property, providing a security force,
and making repairs essential to safety.

As the basis for its analysis of the
‘‘action’’ alternatives, Navy relied upon
SPA’s proposals for maritime and
related uses that were set forth in the
Reuse Plan. SPA considered various
activities that the NCEL property could
support, prepared the Reuse Plan, and
submitted it to Navy in August 1995.

The first ‘‘action’’ alternative, the
Port/Coastal alternative, proposed a
moderate expansion of the Oxnard
Harbor District’s port facilities by using
5.5 acres on the NCEL property as
additional area for wharfside activities
such as the handling and storage of
cargo. Another part of the property, 6.1
acres, would be dedicated to recreation
and public access, and the remainder,
21.5 acres, would be set aside for coastal
activities such as fish processing,
aquaculture, and maritime training and
other educational uses.

The second ‘‘action’’ alternative, the
Port/Industrial alternative, proposed
greater expansion of the Oxnard Harbor
District’s port facilities on to the NCEL
property, with 27 of NCEL’s 33 acres
dedicated to cargo handling, storage,
and distribution. As in the Port/Coastal
alternative, 6.1 acres at NCEL would be
dedicated to recreation and public
access.

The third ‘‘action’’ alternative, the
Mixed Use alternative, proposed the use
of 5.5 acres at NCEL for expansion of the
Oxnard Harbor District’s port facilities,
9.2 acres for use in aquaculture and
commercial activities, and 12.3 acres for
retail stores, offices and maritime
education. As in the Fort/Coastal and
Port/Industrial alternatives, 6.1 acres
would be dedicated to recreation and
public access.

Environmental Impacts
Navy analyzed the potential impacts

of the ‘‘No action’’ and three ‘‘action’’
alternatives for their effects on land use,
socioeconomics, public services,
cultural resources, biological resources,
water resources, geology and soils,
traffic and circulation, air quality, noise,
utilities, hazardous materials and
hazardous waste. In light of SPA’s
endorsement of the Port/Industrial
alternative, this Record Of Decision will
focus on the impacts that could result
from implementing that proposal.

No significant adverse impacts on
land use would arise out of the Port/
Industrial alternative. This proposal is
compatible with the existing and
projected uses of adjacent property and
is consistent with the existing land use
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and environmental plans of the city of
Port Hueneme and Ventura County.

The Port/Industrial alternative would
not result in any significant adverse
socioeconomic impacts. Indeed, this
alternative would create from 86 to 309
net new jobs. While the proposal may
increase enrollment in the three local
public school districts by 157 students,
that increase would occur over a 25-year
period.

This alternative would not cause any
significant adverse impacts on public
services. Police and fire protection and
emergency medical services would be
provided by the City of Port Hueneme’s
Police Department and the Ventura
County Fire District. The proposal
would not require any increase in
current staffing or equipment nor would
it adversely affect the established
response time for emergency calls.

The International Longshoremen’s
and Warehousemen’s Union’s (ILWU)
Hiring and dispatching Hall is eligible
for listing on the National Register of
Historic Places. While located on NCEL
property, this building is owned by
ILWU. On March 12, 1996, Navy and
the California State Historic
Preservation Officer concluded a
Memorandum of Agreement (MOA)
concerning the building pursuant to the
regulations that implement Section 106
of the National Historic Preservation
Act. 36 CFR Part 800. The Advisory
Council on Historic Preservation
accepted this MOA on May 8, 1996, and
Navy has completed the prescribed
recordation of the ILWU Hall in
accordance with Historic American
Buildings Survey standards.

The United States Coast guard owns
the Point Hueneme Lighthouse, which
is composed of the lighthouse structure,
the light works and supporting facilities
and is located at the southwest corner
of the NCEL property. The light works,
while not eligible for listing on the
National Register of Historic Places, is a
listed Ventura County landmark. Its
preservation status from the County will
not change with disposal of the NCEL
property.

No significant adverse impacts on
biological resources would result from
the Port/Industrial alternative. There are
no sensitive habitats on the NCEL
property, and no endangered or
threatened species are likely to inhabit,
nest or forage on the property.

The seawall on the southern boundary
of the NCEL property will be conveyed
with the property. The entity that
acquires the NCEL property will be
responsible for maintaining the seawall,
and failure to maintain it may expose
the property to shoreline erosion and

damage from storm surge and tidal
waves.

There would be no significant adverse
impacts on the property’s geological
characteristics. The NCEL property is
located in an area of high seismic
hazards, i.e., Uniform Building Code
Seismic Zone 4. Thus, the City of Port
Hueneme’s Building and Safety Agency
would likely require inspection of all
structures on the site to determine
whether modifications are necessary to
permit reuse. The acquiring entity can
minimize the potential for soil erosion
during construction by implementing
erosion control plans as required by the
Stormwater Pollution Prevention
Program of the National Pollutant
Discharge Elimination System.

The Port/Industrial alternative would
generate 4,319 average daily vehicle
trips that would be distributed primarily
along Ventura Road and Hueneme Road.
This level of traffic would not have a
significant adverse impact on the
critical roadways identified in the
Ventura County Congestion
Management Program.

Ventura County has been classified as
a severe nonattainment area under
Federal and State ozone standards. In
the Port/Industrial alternative, the
projected emissions of reactive organic
compounds and nitrogen oxides from
vehicles and construction equipment
would not exceed the Federal threshold
of 25 tons per year that triggers the
requirement for a conformity analysis
under Section 176(c) of the Clean Air
Act.

The projected emissions from traffic
in the Port/Industrial alternative would
exceed the Ventura County Air
Pollution Control District’s impact
significance threshold of 25 pounds per
day. Emissions from this traffic,
however, have already been considered
in the emissions forecast of the Ventura
County Air Quality Management Plan
and would not likely interfere with
California’s schedule for compliance
with the National Ambient Air Quality
Standards.

Ventura County is in attainment with
Federal standards governing suspended
particulate matter. Under California’s
stricter standards, however, Ventura
County is classified as a nonattainment
area. While demolition, renovation, and
new construction may generate local
dust conditions, the acquiring entity can
mitigate this impact by following
routine dust control practices.

There would not be any significant
adverse impacts from noise. The
existing noise levels on the property are
dominated by industrial activities
associated with Hueneme Harbor and
the Oxnard Harbor District. An increase

in use of the existing railroad spur that
serves the Oxnard Harbor District would
not likely cause off-site noise impacts.
The existing Coast Guard foghorn causes
local intermittent noise at the
southwestern edge of the NCEL
property, but the acquiring entity can
mitigate this circumstance by moving
the foghorn.

Reuse of the NCEL property could
cause the City of Port Hueneme to
exceed the amount of water it has been
allocated by the United Water
Conservation District, and shortages
could result. To mitigate this potential
impact, the acquiring entity could
obtain an additional allocation of water
from the Oxnard or United Water
Conservation Districts.

If future wastewater discharges
exceed the current allocation for the
NCEL property, the acquiring entity
could seek an increased allocation from
the City of Port Hueneme. Should such
an increased allocation cause the City of
Port Hueneme to exceed its share of
regional wastewater treatment capacity,
it may be necessary for the City of Port
Hueneme to acquire additional regional
treatment capacity from other municipal
users.

No significant adverse impacts would
be caused by the hazardous materials
and hazardous waste that may be
generated by the Port/Industrial
alternative. Hazardous materials and
hazardous waste management would be
the responsibility of the property’s
owners and users under the governance
of Federal, State, and local regulations.

Navy also analyzed the impacts on
low-income and minority populations
pursuant to Executive Order 12898,
Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations, reprinted in 42 U.S.C. 4321
note. There would be no
disproportionately high and adverse
human health or environmental effects
on minority and low income
populations. All groups would
experience equally any impact related to
reuse of the NCEL property within the
regional population.

Mitigation

Implementation of Navy’s decision of
dispose of the NCEL property does not
require Navy to perform any mitigation
measures. The FEIS identified and
discussed the actions that would be
necessary to mitigate any impacts
associated with reuse and
redevelopment. The acquiring entity,
under the direction of Federal, State,
and local agencies with regulatory
authority over protected resources, will
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be responsible for implementing
necessary mitigation measures.

Regulations Governing the Disposal
Decision

Since the proposed action
contemplates a disposal action under
the Defense Base Closure and
Realignment Act of 1990 (DBCRA),
Public Law 101–510, 10 U.S.C. 2687
note, Navy’s decision was based upon
the environmental analysis in the FEIS
and application of the standards set
forth in DBCRA, the Federal Property
Management Regulations (FPMR), 41
CFR Part 101–47, and the Department of
Defense Rule on Revitalization Base
Closure Communities and Community
Assistance (DoD Rule), 32 CFR Parts 90
and 91.

Section 101–47.303–1 of the FPMR
requires that the disposal of Federal
property benefit the Federal government
and constitute the highest and best use
of the property. Section 101–47.4909 of
the FPMR defines the ‘‘highest and best
use’’ as that use to which a property can
be put that produces the highest
monetary return from the property,
promotes its maximum value, or serves
a public or institutional purpose. The
‘‘highest and best use’’ determination
must be based upon the property’s
economic potential, qualitative values
inherent in the property, and utilization
factors affecting land use such as
zoning, physical characteristics, other
private and public uses in the vicinity,
neighboring improvements, utility
services, access, roads, location, and
environmental and historical
consideration.

After Federal property has been
conveyed to non-Federal entities, the
property is subject to local land use
regulations, including zoning and
subdivision regulations, and building
codes. Unless expressly authorized by
statute, the disposing Federal agency
cannot restrict the future use of surplus
Government property. As a result, the
local community exercises substantial
control over future use of the property.
For this reason, local land use plans and
zoning affect determination of the
highest and best use of surplus
Government property.

The DBCRA directed the
Administrator of the General Services
Administration (GSA) to delegate to the
Secretary of Defense authority to
transfer and dispose of base closure
property. Section 2905(b) of DBCRA
directs the Secretary of Defense to
exercise this authority in accordance
with GSA’s property disposal
regulations, set forth at Sections 101–
47.1 through 101–47.8 of the FPMR. By
letter dated December 20, 1991, the

Secretary of Defense delegated the
authority to transfer and dispose of base
closure property closed under DBCRA
to the Secretaries of the Military
Departments. Under this delegation of
authority, the Secretary of the Navy
must follow FPMR procedures for
screening and disposing of real property
when implementing base closures. Only
where Congress has expressly provided
additional authority for disposing of
base closure property, e.g., the economic
development conveyance authority
established in 1993 by Section
2905(b)(4) of DBCRA, may Navy apply
disposal procedures other than the
FPMR’s prescriptions.

In Section 2901 of the National
Defense Authorization Act for Fiscal
Year 1994, Public Law 103–160,
Congress recognized the economic
hardship occasioned by base closures,
the Federal interest in facilitating
economic recovery of base closure
communities, and the need to identify
and implement reuse and
redevelopment of property at closing
installations. In Section 2903(c) of
Public Law 103–160, Congress directed
the Military Departments to consider
each base closure community’s
economic needs and priorities in the
property disposal process. Under
Section 2905(b)(2)(E) of DBCRA, Navy
must consult with local communities
before it disposes of base closure
property and must consider local plans
developed for reuse and redevelopment
of the surplus Federal property.

The Department of Defense’s goal, as
set forth in Section 90.4 of the DoD
Rule, is to help base closure
communities achieve rapid economic
recovery through expeditions reuse and
redevelopment of the assets at closing
bases, taking into consideration local
market conditions and locally
developed reuse plans. Thus, the
Department has adopted a consultative
approach with each community to
ensure that property disposal decisions
consider the Local Redevelopment
Authority’s reuse plan and encourage
job creation. As a part of this
cooperative approach, the base closure
community’s interests, e.g., reflected in
its zoning for the area, play a significant
role in determining the range of
alternatives considered in the
environmental analysis for property
disposal. Furthermore, Section
91.7(d)(3) of the DoD Rule provides that
the Local Redevelopment Authority’s
plan generally will be used as the basis
for the proposed disposal action.

The Federal Property and
Administrative Services Act of 1949, 40
U.S.C. 484, as implemented by the
FPMR, identifies several mechanisms

for disposing of surplus base closure
property: By public benefit conveyance
(FPMR Sec. 101–47.303–2); by
negotiated sale (FPMR Sec. 101–47.304–
8); and by competitive sale (FPMR 101–
47.304–7). Additionally, in Section
2905(b)(4), the DBCRA established
economic development conveyances as
a means of disposing of surplus base
closure property. The selection of any
particular method of conveyance merely
implements the Federal agency’s
decision to dispose of the property.
Decisions concerning whether to
undertake a public benefit conveyance
or an economic development
conveyance, or to sell property by
negotiation or by competitive bid are
committed by law to agency discretion.
Selecting a method of disposal
implicates a broad range of factors and
rests solely within the Secretary of the
Navy’s discretion.

Conclusion
The LRA has proposed that the NCEL

property should be redeveloped for use
as a port facility with maritime
industrial, commercial, educational and
recreational activities. The property’s
location and physical characteristics as
well as the current uses of adjacent
property make it appropriate for the
proposed uses. The combinations of
port and maritime activities embodied
in the Port/Coastal and Port/Industrial
alternatives present the highest and best
use of NCEL Port Hueneme.

Both the Port/Coastal and Port/
Industrial alternatives evaluated in the
FEIS respond to local economic
conditions, promote rapid economic
recovery from the impacts of the NCEL
Port Hueneme closure, and are
consistent with President Clinton’s
Five-Part Plan for revitalizing base
closure communities, which emphasizes
local economic redevelopment of the
closing military facility and creation of
new jobs as the means to revitalize these
communities. 32 CFR Parts 90 and 91,
59 FR 16,123 (1994). Any resultant
environmental impacts can be mitigated
by the acquiring entity under the
direction of Federal, State, and local
regulatory requirements.

Although the ‘‘No action’’ alternative
has less potential for causing adverse
environmental impacts, that alternative
would not constitute the highest and
best use of the NCEL property. It would
not take advantage of the property’s
location and physical characteristics
and the current uses of adjacent
property. It is not compatible with the
NCEL Community Reuse Plan. It would
not foster local economic
redevelopment of the NCEL property
and would not create new jobs.
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Accordingly, Navy will dispose of
NCEL Port Hueneme in a manner that is
consistent with the NCEL Community
Reuse Plan’s proposal for port and
maritime activities.

Dated: January 22, 1997.
William J. Cassidy, Jr.,
Deputy Assistant Secretary of the Navy
(Conversion and Redevelopment).
[FR Doc. 97–2469 Filed 1–30–97; 8:45 am]
BILLING CODE 3810–FF–M

Notice of Intent To Prepare an
Environmental Impact Statement for
the Disposal and Reuse of Naval
Station Brooklyn, New York, NY

SUMMARY: Pursuant to Section 102(2)(c)
of the National Environmental Policy
Act of 1969 as implemented by Council
on Environmental Quality regulations
(40 CFR parts 1500–1508), the
Department of Navy announces its
intent to prepare an Environmental
Impact Statement (EIS) for the Disposal
and Reuse of Naval Station Brooklyn
(NAVSTA), New York, NY.

In December 1988, the Congressional
Committee on Base Realignment and
Closure recommended the closure and
disposal of the land comprising the
NAVSTA. The NAVSTA is that area that
was largely associated with the former
Naval Hospital and often referred to as
the ‘‘Navy Yard Annex’’. In accordance
with the Defense Base Closure and
Realignment Act of 1990, the NAVSTA
was closed in 1993. Approximately five
acres of the property was transferred to
the Department of Justice. The
remainder of the property was requested
by homeless organizations in
accordance with the then in-effect
Stewart B. McKinney Homeless
Assistance Plan Act. Plan were initiated
for this transfer when the Defense Base
Closure Community Redevelopment and
Homeless Assistance Act of 1994
allowed communities undergoing the
transfer of a defense installation to
satisfy homeless demands through other
means, thereby preserving the closed
defense installation for economic
redevelopment. The City of New York
has requested that this new legislation
be applied to the NAVSTA, and the
Mayor’s Office of Planning and
Community Relations, acting as the
local reuse authority (LRA), has
prepared a reuse plan for the NAVSTA
property.

The proposed action to be considered
and evaluated in the EIS is the reuse of
the NAVSTA property determined
surplus to the needs of the federal
government. The reuse plan for the
NAVSTA, prepared by the LRA, will be
the basis for the EIS. The reuse plan

emphasizes historic preservation and
adaptive reuse of the site’s buildings to
the greatest extent possible. However,
the retention of some existing buildings
may not be financially or structurally
feasible and their removal will be
assessed. The reuse plan represents a
reasonable and likely development/
reuse scenario based on the City’s
proposed zoning for the site. The reuse
plan proposes a mix of commercial
development, institutional, historic,
community, and open space uses.

The EIS may also consider
alternatives to the reuse plan consistent
with current zoning.

The EIS will address the following
known areas of concern: effects of
redevelopment at the NAVSTA on the
natural and socioeconomic
environments inclusive of land use,
zoning, on-site historic resources, and
neighborhood character. Environmental
issues that will be addressed in the EIS
include, but are not limited to, air
quality, water quality, transportation,
and socioeconomic impacts.

The EIS will also address potential
impacts to the former naval cemetery
which occupied a portion of the
NAVSTA.

ADDRESSES: The Navy will hold a public
scoping meeting for the purpose of
further identifying the scope of issues to
be addressed in the EIS. The meeting
will be held on Thursday, February 13,
1997 at the Brooklyn Borough Hall, 209
Joralemon Street, Brooklyn NY 11201,
beginning at 7:00 PM. Navy
representatives will make a brief
presentation, then members of the
public will be asked to provide their
comments. It is important that federal,
state, and local agencies and interested
individuals take this opportunity to
identify environmental concerns that
should be addressed in the EIS. In the
interest of time, speakers will be asked
to limit comments to five minutes.

Written comments must be
postmarked by February 28, 1997, and
should be mailed to Commanding
Officer, Northern Division, Naval
Facilities Engineering Command, Code
202, 10 Industrial Highway, Lester PA
19113, (Attn. Mr. Robert Ostermueller,
telephone (610) 595–0759, facsimile
(610) 595–0778). The scoping meeting
will be conducted in English, and
requests for language interpreters or
other special communications needs
should be made to Mr. Ostermueller at
least one week prior to the meeting. The
Navy will make every reasonable effort
to accommodate these needs.

Dated: January 28, 1997.
D.E. Koenig,
Federal Register Liaison Officer.
[FR Doc. 97–2396 Filed 1–30–97; 8:45 am]
BILLING CODE 3810–FF–M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
ACTION: Proposed collection; comment
request.

SUMMARY: The Director, Information
Resources Group, invites comments on
the proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before April 1,
1997.
ADDRESSES: Written comments and
requests for copies of the proposed
information collection requests should
be addressed to Patrick J. Sherrill,
Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, DC 20202–4651.
FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202)708–8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1–800–877–8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U. S. C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Director of the
Information Resources Group publishes
this notice containing proposed
information collection requests prior to
submission of these requests to OMB.
Each proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
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frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment at
the address specified above. Copies of
the requests are available from Patrick J.
Sherrill at the address specified above.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department, (2) will
this information be processed and used
in a timely manner, (3) is the estimate
of burden accurate, (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected, and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: January 27, 1997.
Gloria Parker,
Director, Information Resources Management
Group.

Office of Special Education and
Rehabilitative Services

Type of Review: Revision.
Title: Quarterly Cumulative Caseload

Report.
Frequency: Quarterly.
Affected Public: State, local or Tribal

Government, SEAs or LEAs.
Annual Reporting and Recordkeeping

Hour Burden:
Responses: 328.
Burden Hours: 328.

Abstract: State VR agencies who
administer vocational rehabilitation
programs provide key caseload indicator
data on this form, including numbers of
persons who are applicants, determined
eligible/ineligible, waiting for services,
and also their program outcomes. This
data is used for program planning,
management, budgeting and general
statistical purposes.

[FR Doc. 97–2364 Filed 1–30–97; 8:45 am]
BILLING CODE 4000–01–P

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
ACTION: Submission for OMB review;
comment request.

SUMMARY: The Director, Information
Resources Management Group, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before March 3,
1997.
ADDRESSES: Written comments should
be addressed to the Office of

Information and Regulatory Affairs,
Attention: Wendy Taylor, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503. Requests for copies of the
proposed information collection
requests should be addressed to Patrick
J. Sherrill, Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, DC 20202–4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202)708–8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1–800–877–8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Director of the
Information Resources Management
Group publishes this notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g., new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment at the address specified
above. Copies of the requests are
available from Patrick J. Sherrill at the
address specified above.

Dated: January 27, 1997.
Gloria Parker,
Director, Information Resources Management
Group.

Office of Educational Research and
Improvement

Type of Review: Revision.
Title: A Study of Charter Schools.
Frequency: Annually.

Affected Public: Not-for-profit
institutions; State, local or Tribal Gov’t,
SEAs for LEAs.

Reporting Burden and Recordkeeping:
Responses: 1,712.
Burden Hours: 1,266.

Abstract: This four-year study of
charter schools will examine the impact
of charter schools on student
achievement, on education reform, and
on an array of other issues. The study
includes an annual survey of the
universe of charter schools and
intensive site visits at a sample of
charter schools.

[FR Doc. 97–2365 Filed 1–30–97; 8:45 am]
BILLING CODE 4000–01–P

[CFDA No.: 84.128U]

Special Projects and Demonstrations
for Providing Supported Employment
Services to Individuals With the Most
Severe Disabilities and Technical
Assistance Projects—National Scope
Project; Notice Inviting Applications
for a Cooperative Agreement or Grant
for New Awards for Fiscal Year (FY)
1997

PURPOSE OF PROGRAM: This
program is designed to provide grants
for special projects and demonstrations
to expand or otherwise improve the
provision of supported employment
services to individuals with the most
severe disabilities, including projects
that demonstrate the effectiveness of
natural supports or other alternative
approaches for supporting and
maintaining individuals in supported
employment, and grants for technical
assistance projects.

ELIGIBLE APPLICANTS: Public and
nonprofit community rehabilitation
programs, designated State units, and
other public and private agencies and
organizations.

DEADLINE FOR TRANSMITTAL OF
APPLICATIONS: March 14, 1997.

DEADLINE FOR
INTERGOVERNMENTAL REVIEW: May
13, 1997.

APPLICATIONS AVAILABLE:
February 3, 1997.

AVAILABLE FUNDS: $950,000.
ESTIMATED RANGE OF AWARDS:

$850,000—$950,000.
ESTIMATED AVERAGE SIZE OF

AWARDS: $900,000.
ESTIMATED NUMBER OF AWARDS:

1.
Note: The Department is not bound by any

estimates in this notice.

PROJECT PERIOD: Up to 60 months.
The Secretary believes that at least 36
months is necessary to accomplish the
project objectives. The Secretary will
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assess, during the third year of the
project period, whether there is a
continuing need for the project and
whether to provide funding beyond 36
months.

APPLICABLE REGULATIONS: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 80, 81, 82,
85, and 86; and (b) The following
sections of the program regulations in
34 CFR part 380: § 380.9 and § 380.15.

PRIORITIES: Absolute Priority: Under
34 CFR 75.105(c)(3) and section
311(c)(1)(B) of the Rehabilitation Act of
1973, as amended (the Act), the
Secretary gives an absolute preference to
applications that meet the following
priority. Section 311(c)(1)(B) of the Act
requires that at least one grant under
this program be nationwide in scope
and meet the following requirements.
The Secretary funds under this
competition only an application that
meets this absolute priority.

A project that proposes to—
(1) Identify community-based models

that can be replicated;
(2) Identify impediments to the

development of supported employment
programs (including funding and cost
considerations); and

(3) Develop a mechanism to explore
the use of existing community
rehabilitation programs as well as other
community-based programs.

In fiscal years 1987 through 1989, the
Department funded two nationwide
grants to identify community-based
models appropriate for replication,
review impediments to the
implementation of supported
employment, and provide technical
assistance to developing programs.
Since 1989, the Department has
awarded almost 70 community-based
supported employment projects
designed to stimulate the development
of innovative approaches for improving
and expanding the provision of
supported employment services to
individuals with the most severe
disabilities. Similarly, since 1985, the
Department has awarded 55 statewide
systems change projects to 48 States, the
District of Columbia, and Trust
Territories designed to stimulate the
development and provision of statewide
innovative supported employment
programs. The focus of statewide
projects is to assist States and other
provider agencies in addressing the
most difficult developmental issues
related to supported employment, such
as establishing or improving each State’s
supported employment infrastructure,
addressing the personnel and training
needs of supported employment
programs, expanding services to

underserved or unserved populations
and securing long-term funding for
extended services.

In recent years, there have been
significant changes in the area of
supported employment, including the
expansion of services to new
populations and the development of
new models of supported employment
(e.g., increasing use of natural supports).
The Secretary is interested in funding
another nationwide grant to determine
what has been learned from community-
based and statewide systems change
projects supported by the Rehabilitation
Services Administration and other
agencies and organizations in recent
years, to identify and assess new
exemplary supported employment
models and practices that have emerged
from these projects, and to provide
technical assistance based on these new
findings to States and other provider
agencies.

Invitational Priority: Under 34 CFR
75.105(c)(1) the Secretary is particularly
interested in applications for either a
grant or cooperative agreement that
meet the following invitational priority.
However, an application that meets this
invitational priority does not receive
competitive or absolute preference over
other applications:

A project that proposes to—
(a) Profile programs throughout the

Nation that have demonstrated success
in securing and maintaining extended
services funding for supported
employment, identify successful
methods of leveraging extended services
funds in supported employment
through State and local resources, and
provide technical assistance to States
and other provider agencies regarding
these methods;

(b) Identify exemplary statewide
systems change programs, study their
implications for program impact and
improvements for providing supported
employment services to individuals
with the most severe disabilities, and
provide technical assistance to the
States and other provider agencies
regarding these exemplary systems
change projects;

(c) Study exemplary models and
strategies for establishing interagency
coordination and cooperative
agreements for delivery of supported
employment services from State
providers, such as vocational
rehabilitation, developmental
disabilities, mental health, education,
and Social Security agencies, and
provide technical assistance to
appropriate State systems to further
systems coordination;

(d) Identify programs that have been
successful in serving unserved or

underserved populations in urban and
rural environments and provide
technical assistance to States and other
provider agencies;

(e) Provide cost-benefit analyses for
supported employment programs that
serve various disability populations and
identify key performance indicators for
those programs; and

(f) Coordinate efforts and findings
with the Department’s currently funded
longitudinal study on vocational
rehabilitation that includes a sub-study
on supported employment extended
services. Under this invitational
priority, the recipient of this award is
encouraged to establish relationships
with the contractor of the longitudinal
study and be prepared to provide
technical assistance to States and other
entities based upon the results and
findings of the study.

Selection Criteria: Since the program
regulations in 34 CFR part 380 do not
contain selection criteria for evaluating
applications for a project that is national
in scope, the Secretary uses the
selection criteria in 34 CFR 75.210 in
evaluating applications for grants or
cooperative agreements under this
competition.

For Applications Contact: Joyce R.
Jones, U.S. Department of Education,
600 Independence Avenue, Room 3038,
Switzer Building, Washington, D.C.
20202–2740; or call the following
telephone number: (202) 205–8351.

For Further Information Contact:
Mary Jane Kane, U.S. Department of
Education, 600 Independence Avenue,
SW., Room 3329, Switzer Building,
Washington, DC 20202–2740.
Telephone: (202) 205–8206. Individuals
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1–
800–877–8339 between 8 a.m. and 8
p.m., Eastern time, Monday through
Friday.

Information about the Department’s
funding opportunities, including copies
of application notices for discretionary
grant competitions, can be viewed on
the Department’s electronic bulletin
board (ED Board), telephone (202) 260–
9950; on the Internet Gopher Server (at
gopher://gcs.ed.gov); or on the World
Wide Web (at http://gcs.ed.gov).
However, the official application notice
for a discretionary grant competition is
the notice published in the Federal
Register.

Program Authority: 29 U.S.C. 777a(c).
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Dated: January 27, 1997.
Judith E. Heumann,
Assistant Secretary for Special Education and
Rehabilitative Services.
[FR Doc. 97–2372 Filed 1–30–97; 8:45 am]
BILLING CODE 4000–01–P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Rocky Flats

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Pub. L. 92–463, 86 Stat. 770) notice is
hereby given of the following Advisory
Committee meeting: Environmental
Management Site-Specific Advisory
Board (EM SSAB), Rocky Flats.
DATES: Thursday, February 6, 1997, 6:00
pm–9:30 pm.
ADDRESSES: Westminster City Hall
(Lower-level Multi-purpose Room) 4800
West 92nd Avenue Westminster, CO.
FOR FURTHER INFORMATION CONTACT: Ken
Korkia, Board/Staff Coordinator, EM
SSAB-Rocky Flats, 9035 North
Wadsworth Parkway, Suite 2250,
Westminster, CO 80021, phone: (303)
420–7855, fax: (303) 420–7579.
SUPPLEMENTARY INFORMATION:

Purpose of the Board:

The purpose of the Board is to make
recommendations to DOE and its
regulators in the areas of environmental
restoration, waste management, and
related activities.

Tentative Agenda

(1) The Board will hear a presentation
on the decontamination and
decommissioning (D&D) plans and
activities for Rocky Flats buildings. Site
representatives will be on hand to
educate the Board and members of the
public on definition of terms, D&D
planning, schedules, challenges,
experience and technology issues.
Ongoing D&D projects at the site will
also be discussed.

(2) The Board’s Health Committee
will bring a recommendation for
approval which follows up on the
results of a Community Needs
Assessment performed in 1996.

(3) Updates from the Board’s
committees.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should

contact Ken Korkia at the address or
telephone number listed above.
Requests must be received 5 days prior
to the meeting and reasonable provision
will be made to include the presentation
in the agenda. The Designated Federal
Official is empowered to conduct the
meeting in a fashion that will facilitate
the orderly conduct of business. Each
individual wishing to make public
comment will be provided a maximum
of 5 minutes to present their comments.
This notice is being published less than
15 days in advance of the meeting due
to programmatic issues that needed to
be resolved.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E–190, Forrestal
Building, 1000 Independence Avenue,
SW, Washington, DC 20585 between
9:00 a.m. and 4 p.m., Monday-Friday,
except Federal holidays. Minutes will
also be available at the Public Reading
Room located at the Board’s office at
9035 North Wadsworth Parkway, Suite
2250, Westminster, CO 80021;
telephone (303) 420–7855. Hours of
operation for the Public Reading Room
are 9:00 am and 4:00 pm on Monday
through Friday. Minutes will also be
made available by writing or calling Deb
Thompson at the Board’s office address
or telephone number listed above.

Issued at Washington, DC on January 24,
1997.
Rachel M. Samuel,
Acting Deputy Advisory Committee
Management Officer.
[FR Doc. 97–2391 Filed 1–30–97; 8:45 am]
BILLING CODE 6450–01–P

Office of Energy Efficiency and
Renewable Energy

[Case No. DH–010]

Energy Conservation Program for
Consumer Products: Granting of the
Application for Interim Waiver and
Publishing of the Petition for Waiver of
Wolf Steel Ltd. From the DOE Vented
Home Heating Equipment Test
Procedure

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.
ACTION: Notice.

SUMMARY: Today’s notice grants an
Interim Waiver to Wolf Steel Ltd. (Wolf
Steel) from the Department of Energy
(DOE or Department) test procedure for
vented home heating equipment. The
Interim waiver concerns pilot light
energy consumption for Wolf Steel’s

models GD22, GD27, GD3200, GD3200B,
GD40, GI3014B, GI3014, GI3600,
GS3500, GDS3700, GDS50, GS50,
GDI50, and GD45 vented heaters.

Today’s notice also publishes a
‘‘Petition for Waiver’’ from Wolf Steel.
Wolf Steel’s Petition for Waiver requests
DOE to grant relief from the DOE vented
home heating equipment test procedure
relating to the use of pilot light energy
consumption in calculating the Annual
Fuel Utilization Efficiency (AFUE).
Specifically, Wolf Steel seeks to delete
the required pilot light measurement
(Qp) in the calculation of AFUE when
the pilot is off. The Department solicits
comments, data, and information
respecting the Petition for Waiver.
DATE: DOE will accept comments, data,
and information not later than March 3,
1997.
ADDRESSES: Written comments and
statements shall be sent to: Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Case No. DH–
010, Mail Stop EE–43, Room 1J–018,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585–
0121, (202) 586–7140.

FOR FURTHER INFORMATION CONTACT:

William W. Hui, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Mail Stop EE–
43, Forrestal Building, 1000
Independence Avenue, SW,
Washington, DC 20585–0121, (202)
586–9145; or

Eugene Margolis, Esq., U.S. Department
of Energy, Office of General Counsel,
Mail Stop GC–72, Forrestal Building,
1000 Independence Avenue, SW,
Washington, DC 20585–0103, (202)
586–9507.

SUPPLEMENTARY INFORMATION: The
Energy Conservation Program for
Consumer Products (other than
automobiles) was established pursuant
to the Energy Policy and Conservation
Act, as amended (EPCA), which requires
DOE to prescribe standardized test
procedures to measure the energy
consumption of certain consumer
products, including vented home
heating equipment. The intent of the
test procedures is to provide a
comparable measure of energy
consumption that will assist consumers
in making informed purchasing
decisions, and will determine whether a
product complies with the applicable
energy conservation standard. These test
procedures appear at Title 10 CFR Part
430, Subpart B.

The Department amended the test
procedure rules to provide for a waiver
process by adding § 430.27 to Title 10
CFR Part 430. 45 FR 64108, September
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26, 1980. Subsequently, DOE amended
the waiver process to allow the
Assistant Secretary for Energy Efficiency
and Renewable Energy (Assistant
Secretary) to grant an Interim Waiver
from test procedure requirements to
manufacturers that have petitioned DOE
for a waiver of such prescribed test
procedures. Title 10 CFR Part 430,
§ 430.27(a)(2).

The waiver process allows the
Assistant Secretary to waive temporarily
test procedures for a particular basic
model when a petitioner shows that the
basic model contains one or more
design characteristics which prevent
testing according to the prescribed test
procedures, or when the prescribed test
procedures may evaluate the basic
model in a manner so unrepresentative
of its true energy consumption as to
provide materially inaccurate
comparative data. Waivers generally
remain in effect until final test
procedure amendments become
effective, resolving the problem that is
the subject of the waiver.

An Interim Waiver will be granted if
it is determined that the applicant will
experience economic hardship if the
Application for Interim Waiver is
denied, if it appears likely that the
Petition for Waiver will be granted, and/
or the Assistant Secretary determines
that it would be desirable for public
policy reasons to grant immediate relief
pending a determination on the Petition
for Waiver. Title 10 CFR Part 430,
§ 430.27(g). An Interim Waiver remains
in effect for a period of 180 days, or
until DOE issues a determination on the
Petition for Waiver, whichever is
sooner, and may be extended for an
additional 180 days, if necessary.

On December 3, 1996, Wolf Steel filed
an Application for Interim Waiver and
a Petition for Waiver regarding pilot
light energy consumption.

Wolf Steel seeks an Interim Waiver
from the DOE test provisions in section
3.5 of Title 10 CFR Part 430, Subpart B,
Appendix O, which requires
measurement of energy input rate of the
pilot light (Qp), and in section 4.2.6,
which requires the use of this data for
the calculation of AFUE, where:
AFUE = [4400ηSSηuQin-max]/

[4400ηSSQin-max+ 2.5(4600)ηu Qp]
Instead, Wolf Steel requests that, in
essence, it be allowed to delete Qp and
accordingly, the [2.5(4600)ηu Qp] term in
the calculation of AFUE. Wolf Steel
states that instructions to turn off the
transient pilot by the user when the
heater is not in use are in the User
Instruction Manual and on a label
adjacent to the gas control valve. Since
the current DOE test procedure does not

address pilot light energy savings, and
since others have received the same
waiver under the same circumstances,
Wolf Steel asks that the Interim Waiver
be granted.

Previous Petitions for Waiver to
exclude the pilot light energy input term
in the calculation of AFUE for vented
heaters with a manual transient pilot
control have been granted by DOE to
Appalachian Stove and Fabricators, Inc.,
56 FR 51711, October 15, 1991; Valor
Incorporated, 56 FR 51714, October 15,
1991; CFM International Inc., 61 FR
17287, April 19, 1996; Vermont
Castings, Inc., 61 FR 17290, April 19,
1996; Superior Fireplace Company, 61
FR 17885, April 23, 1996; Vermont
Castings, Inc., 61 FR 57857, November
8, 1996; and HEAT-N-GLO Fireplace
Products, Inc., 61 FR 64519, December
5, 1996.

Thus, it appears likely that Wolf
Steel’s Petition for Waiver concerning
pilot light energy consumption for
vented heaters will be granted. In those
instances where the likely success of the
Petition for Waiver has been
demonstrated based upon DOE having
granted a waiver for a similar product
design, it is in the public interest to
have similar products tested and rated
for energy consumption on a
comparable basis.

Therefore, based on the above, DOE is
granting Wolf Steel an Interim Waiver
for its models GD22, GD27, GD3200,
GD3200B, GD40, GI3014B, GI3014,
GI3600, GS3500, GDS3700, GDS50,
GS50, GDI50, and GD45 vented heaters.
Wolf Steel shall be permitted to test
these models of its vented heaters on the
basis of the test procedures specified in
Title 10 CFR Part 430, Subpart B,
Appendix O, with the following
modifications:

(i) Delete paragraph 3.5 of Appendix
O.

(ii) Delete paragraph 4.2.6 of
Appendix O and replace with the
following paragraph:
4.2.6 Annual Fuel Utilization

Efficiency. For manually controlled
vented heaters, calculate the Annual
Fuel Utilization Efficiency (AFUE) as
a percent and defined as:

AFUE = ηu

where:
ηu = as defined in section 4.2.5 of this

appendix.
(iii) With the exception of the

modification set forth above, Wolf Steel
shall comply in all respects with the
procedures specified in Appendix O of
Title 10 CFR Part 430, Subpart B.

This Interim Waiver is based upon the
presumed validity of all statements and
allegations submitted by the company.

This Interim Waiver may be revoked or
modified at any time upon a
determination that the factual basis
underlying the Application is incorrect.

This Interim Waiver is effective on the
date of issuance by the Assistant
Secretary for the Office of Energy
Efficiency and Renewable Energy. The
Interim Waiver shall remain in effect for
a period of 180 days or until DOE acts
on the Petition for Waiver, whichever is
sooner, and may be extended for an
additional 180-day period, if necessary.

Wolf Steel’s Petition for Waiver
requests DOE to grant relief from the
portion of DOE test procedure for
vented home heating equipment that
relates to measurement of energy
consumption by the pilot light.
Specifically, Wolf Steel seeks to exclude
the pilot light energy consumption from
the calculation of AFUE. Pursuant to
paragraph (b) of Title 10 CFR Part
430.27, the Department is hereby
publishing the ‘‘Petition for Waiver.’’ in
its entirety. The petition contains no
confidential information. The
Department solicits comments, data,
and information respecting the Petition.

Issued in Washington, DC, on January 27,
1997.
Christine A. Ervin,
Assistant Secretary, Energy Efficiency and
Renewable Energy.
Tuesday, December 3, 1996
U.S. DEPARTMENT OF ENERGY
Forrestal Building
1000 Independence Avenue, S.W.
Washington, D.C. 20585
Attention: Christine Ervin
Subject: Petition for Waiver to Title 10 Code

of Federal Regulations 430.27
Dear Secretary Ervin: This is a Petition for

Waiver from test procedures appearing in 10
CFR, part 430, subpart B Appendix 0-
Uniform Test Method for Measuring the
Energy Consumption of Vented Home
Heating Equipment. The sections for which
this waiver is requested are detailed in
section 3.5—Pilot Light Measurement; and
section 4.2.6—Annual Fuel Utilization
Efficiency (A.F.U.E.). These sections require
the measurement of energy input to the pilot
light and the inclusion of this data in the
calculation of A.F.U.E. for the appliance even
when the pilot light is turned off and not
consuming any energy.

We are requesting the Waiver for our
appliance models: GD22, GD27, GD3200,
GD3200B, GD40, GI3014B, GI3600, GS3500,
GDS3700, GDS50, GS50, GDI50, and GD45.

The combination gas control valves used
on these appliances can be manually turned
off when the heater is not in use. In the
‘‘OFF’’ position, both the main burner and
the pilot light are extinguished. When the gas
control is set to the ‘‘ON’’ position, the main
burner and the pilot light are operating. In
acting on the waiver, the appliance
Instruction Manual and a label adjacent to
the gas control valve will require the user to
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turn the gas control valve to the ‘‘OFF’’
position when the heater is not in use.

Requiring the inclusion of pilot energy
input in the A.F.U.E. calculations does not
allow for the additional energy savings
realized when the pilot light is turned off. We
request that the requirement of including the
term involving the pilot energy consumption
be waived from the A.F.U.E. calculation for
our heaters noted above.

Waivers for deleting pilot energy
consumption in A.F.U.E. calculations have
previously been granted by U.S.D.o.E. to
other manufacturers. We are requesting
U.S.D.o.E. grant Wolf Steel Ltd. this same
waiver.

Please contact us with any questions,
comments, and requirements for additional
information we can provide. Thank you for
you help in this matter.

Sincerely,
John Kennedy,
Lab Technician.
Cliff Lilley,
Design Engineer.
[FR Doc. 97–2395 Filed 1–30–97; 8:45 am]
BILLING CODE 6450–01–P

Office of Energy Research

Basic Energy Sciences Advisory
Committee; Notice of Open Meeting

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Pub. L. 92–463, 86 Stat. 770), notice is
given of a meeting of the Basic Energy
Sciences Advisory Committee.
DATES: Monday, February 24, 1997—
8:45 a.m.–5:00 p.m.; Tuesday, February
25, 1997—8:30 a.m.–12:00 p.m.
ADDRESSES: U.S. Department of Energy,
Room A–410, 19901 Germantown Road,
Germantown, Maryland 20874–1290.
FOR FURTHER INFORMATION CONTACT: Dr.
Patricia M. Dehmer, Basic Energy
Sciences Advisory Committee, U.S.
Department of Energy, ER–10, GTN,
19901 Germantown Road, Germantown,
MD 20874–1290, Telephone: (301) 903–
3081.
SUPPLEMENTARY INFORMATION:

Purpose of the Meeting: The
Committee will provide advice and
guidance with respect to the basic
energy sciences research program.

Tentative Agenda:

February 24, 1997
• Introduction of Committee

Members and Guests.
• Overview of the Megascience

Forum and Working Group on Neutrons.
• Overview of Research Activities in

Energy Biosciences.
• Discussion on Basic Energy

Sciences Highlights and Issues.

• Review and Approval of Synopsis
of Panel Report on the Value of Basic
Energy Sciences.

• Public Comment (10 minute rule).

February 25, 1997
• Overview of R&D Integration

Activities.
• Report on Basic Energy Sciences

Coordinating Committee Activities.
• Public Comment (10 minute rule).
Public Participation: The meeting is

open to the public. The Chairperson of
the Committee is empowered to conduct
the meeting in a fashion that will, in her
judgment, facilitate the orderly conduct
of business. Any member of the public
who wishes to make oral statements
pertaining to agenda items should
contact Patricia Dehmer at the address
or telephone number listed above.
Requests must be received at least five
days prior to the meeting and reasonable
provision will be made to include the
presentation on the agenda.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E–190, Forrestal
Building, 1000 Independence Avenue,
S.W., Washington, D.C. 20585, between
9:00 a.m. and 4:00 p.m., Monday
through Friday, except holidays.

Issued in Washington, D.C. on January 27,
1997.
Rachel M. Samuel,
Acting Deputy Advisory Committee
Management Officer.
[FR Doc. 97–2390 Filed 1–30–97; 2:45 am]
BILLING CODE 6450–01–P

Federal Energy Regulatory
Commission

[Docket No. CP97–200–000]

ANR Pipeline Company; Notice of
Application

January 27, 1997.
Take notice that on January 21, 1997,

ANR Pipeline Company (ANR), 500
Renaissance Center, Detroit, Michigan,
48243 filed in Docket No. CP97–200–
000, an application pursuant to Section
7(b) of the Natural Gas Act for
permission and approval to abandon an
transportation service with MAPCO
Natural Gas Liquids, Inc. (MAPCO)
which was authorized in Docket No.
CP83–442–000, all as more fully set
forth in the application on file with the
Commission and open to public
inspection.

ANR proposes to abandon a best
efforts transportation service with
MAPCO of up to 4,500 Dekatherms per
day for MAPCO. ANR states that by
mutual agreement the parties have

agreed to terminate this service effective
with the close of business November 30,
1996. ANR further states that no
facilities are proposed to be abandoned.

Any person desiring to be heard or to
make protest with reference to said
application should on or before
February 18, 1997, file with the Federal
Energy Regulatory Commission,
Washington, DC 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission’s
Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that permission and
approval for the proposed abandonment
are required by the public convenience
and necessity. If a motion for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure provided for,
unless otherwise advised, it will be
unnecessary for ANR to appear or be
represented at the hearing.
Lois D. Cashell,
Secretary.
[FR Doc. 97–2366 Filed 1–30–97; 8:45 am]
BILLING CODE 6717–01–M

[Docket Nos. OA97–2–000, et al.]

Nevada Power Company, et al.; Notice
of Filings Implementing Oasis
Standards of Conduct

January 27, 1997.
Take notice that the entities shown on

the Attachment submitted filings
intended to comply with the
requirement in Order No. 889 and 18
CFR 37.4(c) that they publicly maintain,
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1 See Open Access Same-time Information System
and Standards of Conduct, Final Rule, Order No.
889, 61 FR 21737 (May 10, 1996), FERC Stats. &

Regs. ¶ 31,037, reh’g pending; Open Access Same-
time Information System and Standards of Conduct,
Order Granting Request for Extension of Time for

Commencing Phase 1 OASIS Operations and
Complying with Standards of Conduct, 76 FERC
¶ 61,305 at 62,510–511 (1996).

and file with the Commission, their
current written procedures for
implementing the Open Access Same-
time Information System (OASIS)
Standards of Conduct.1 To assist the
Commission in evaluating the adequacy
of the compliance filings and whether
the procedures described therein will
result in compliance with the Standards
of Conduct, we invite comment on the
filings shown on the Attachment.

Any person desiring to be heard or to
protest any of the filings listed on the
Attachment should file, in each
particular proceeding and referencing

the appropriate docket number, a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214).

All such motions or protests should
be filed on or before February 28, 1997.
(This uniform deadline supersedes any
earlier deadlines provided in individual
notices of filing issued for any of the
proceedings listed on the Attachment).
Protests will be considered by the

Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene.

Copies of the filings listed on the
Attachment are on file with the
Commission and are available for public
inspection during normal business
hours in the Public Reference Room at
888 First Street, N.E., Washington, DC
20426.
Lois D. Cashell,
Secretary.

ATTACHMENT—OASIS STANDARDS OF CONDUCT SUBMITTALS

Docket No. Company Date filed

OA97–408–000 .................. AEP Operating Companies ..................................................................................................................... 1/3/97
OA97–117–000 .................. APS Operating Companies ..................................................................................................................... 12/19/96
OA97–466–000 .................. Arizona Public Service Company ........................................................................................................... 1/8/97
OA97–097–000 .................. Atlantic City Electric Company ............................................................................................................... 12/18/96
OA97–456–000 .................. Baltimore Gas & Electric Company ........................................................................................................ 1/3/97
OA97–431–000 .................. Boston Edison Company ........................................................................................................................ 1/2/97
OA97–287–000 .................. CSW Operating Companies ................................................................................................................... 12/31/96
OA97–105–000 .................. Carolina Power & Light Company .......................................................................................................... 12/19/97
OA97–154–000 .................. Centerior Energy Corp ............................................................................................................................ 12/23/96
OA97–125–000 .................. Central Hudson Gas & Electric Corp ...................................................................................................... 12/20/96
OA97–451–000 .................. Central Illinois Light Company ................................................................................................................ 1/3/97
OA97–432–000 .................. Central Louisiana Electric Company, Inc ............................................................................................... 1/2/97
OA97–422–000 .................. Central Main Power Company ................................................................................................................ 1/3/97
OA97–196–000 .................. Central Vermont Public Service Corp ..................................................................................................... 12/30/96
OA97–419–000 .................. Cinergy Operating Companies ............................................................................................................... 1/3/97
OA97–459–000 .................. Commonwealth Edison Company .......................................................................................................... 1/3/97
OA97–173–000 .................. Commonwealth Electric Company .......................................................................................................... 12/26/96
OA97–279–000 .................. Consolidated Edison Company of NY, Inc ............................................................................................. 12/31/96
OA97–434–000 .................. Consumers Power Company .................................................................................................................. 1/2/97
OA97–418–000 .................. Dayton Power & Light Company ............................................................................................................ 1/3/97
OA97–467–000 .................. Delmarva Power & Light Company ........................................................................................................ 12/24/96
OA97–184–000 .................. Detroit Edison Company ......................................................................................................................... 12/27/96
OA97–450–000 .................. Duke Power Company ............................................................................................................................ 1/3/97
OA97–407–000 .................. Duquesne Light Company ...................................................................................................................... 1/2/97
OA97–430–000 .................. El Paso Electric Company ...................................................................................................................... 1/3/97
OA97–417–000 .................. Empire District Electric Company ........................................................................................................... 1/3/97
OA97–458–000 .................. Entergy Operating Companies ............................................................................................................... 1/3/97
OA97–443–000 .................. Florida Power & Light Company ............................................................................................................. 1/3/97
OA97–447–000 .................. Florida Power Corp ................................................................................................................................. 1/3/97
OA97–457–000 .................. GPU Operating Companies .................................................................................................................... 1/3/97
OA97–181–000 .................. Green Mountain Power Corp .................................................................................................................. 12/27/96
OA97–415–000 .................. IES Utilities Inc ........................................................................................................................................ 1/2/97
OA97–455–000 .................. Idaho Power Company ........................................................................................................................... 1/3/97
OA97–126–000 .................. Illinois Power Company .......................................................................................................................... 12/20/96
OA97–421–000 .................. Interstate Power Company ..................................................................................................................... 1/3/97
OA97–280–000 .................. Kansas City Power & Light Company .................................................................................................... 12/31/96
OA97–460–000 .................. Kentucky Utilities Company .................................................................................................................... 1/3/97
OA97–427–000 .................. Long Island Lighting Company ............................................................................................................... 1/2/97
OA97–402–000 .................. Louisville Gas & Electric Company ........................................................................................................ 1/2/97
OA97–462–000 .................. Maine Electric Power Company ............................................................................................................. 1/3/97
OA97–313–000 .................. MidAmerican Energy Company .............................................................................................................. 12/31/96
OA97–130–000 .................. Minnesota Power & Light Company ....................................................................................................... 12/23/96
OA97–441–000 .................. Montana Power Company ...................................................................................................................... 1/3/97
OA97–453–000 .................. Montaup Electric Company ..................................................................................................................... 1/3/97
OA97–406–000 .................. NSP Operating Companies .................................................................................................................... 1/3/97
OA97–284–000 .................. NU Operating Companies ....................................................................................................................... 12/31/96
OA97–002–000 .................. Nevada Power Company ........................................................................................................................ 10/2/96
OA97–127–000 .................. New England Power Company ............................................................................................................... 12/23/96
OA97–278–000 .................. New York State Electric & Gas Corp ..................................................................................................... 12/31/96
OA97–158–000 .................. Niagara Mohawk Power Corp ................................................................................................................. 12/26/96
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ATTACHMENT—OASIS STANDARDS OF CONDUCT SUBMITTALS—Continued

Docket No. Company Date filed

OA97–292–000 .................. Ohio Edison Company ............................................................................................................................ 12/31/96
OA97–185–000 .................. Oklahoma Gas & Electric Company ....................................................................................................... 12/27/96
OA97–121–000 .................. Orange & Rockland Utilities, Inc ............................................................................................................. 12/20/96
OA97–411–000 .................. PacifiCorp ................................................................................................................................................ 1/2/97
OA97–440–000 .................. PECO Energy Company ......................................................................................................................... 1/3/97
OA97–423–000 .................. Pennsylvania Power & Light Company .................................................................................................. 1/3/97
OA97–276–000 .................. Portland General Electric Company ....................................................................................................... 12/31/96
OA97–294–000 .................. Potomac Electric Power Company ......................................................................................................... 12/31/97
OA97–291–000 .................. Public Service Company of Colorado ..................................................................................................... 12/31/97
OA97–433–000 .................. Public Service Company of New Mexico ............................................................................................... 1/2/97
OA97–429–000 .................. Public Service Electric & Gas Company ................................................................................................ 1/3/97
OA97–449–000 .................. Puget Sound Power & Light Company ................................................................................................... 1/2/97
OA97–452–000 .................. Rochester Gas & Electric Corp .............................................................................................................. 1/3/97
OA97–399–000 .................. San Diego Gas & Electric Company ...................................................................................................... 1/3/97
OA97–464–000 .................. Sierra Pacific Power Company ............................................................................................................... 1/7/97
OA97–416–000 .................. South Carolina Electric & Gas Company ............................................................................................... 1/3/97
OA97–445–000 .................. Southern California Edison Company .................................................................................................... 1/3/97
OA97–308–000 .................. Southern Indiana Gas & Electric Company ............................................................................................ 12/31/96
OA97–398–000 .................. Southern Operating Companies ............................................................................................................. 1/3/97
OA97–400–000 .................. Southwestern Public Service Company ................................................................................................. 1/3/97
OA97–462–000 .................. Tampa Electric Company ....................................................................................................................... 1/3/97
OA97–436–000 .................. Tucson Electric Power Company ........................................................................................................... 1/3/97
OA97–485–000 .................. UGI Utilities Inc ....................................................................................................................................... 1/14/97
OA97–446–000 .................. Utilicorp United Inc .................................................................................................................................. 1/2/97
OA97–444–000 .................. Vermont Electric Power Company .......................................................................................................... 1/3/97
OA97–439–000 .................. Virginia Electric & Power Company ........................................................................................................ 1/3/97
OA97–437–000 .................. Washington Water Power Company ...................................................................................................... 1/3/97
OA97–312–000 .................. Western Resources Inc .......................................................................................................................... 12/31/96
OA97–216–000 .................. Wisconsin Electric Power Company ....................................................................................................... 12/30/96
OA97–318–000 .................. Wisconsin Power & Light Company ....................................................................................................... 12/31/96

[FR Doc. 97–2385 Filed 1–30–97; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. ER94–389–010, et al.]

Tenaska Power Services Company, et
al.; Electric Rate and Corporate
Regulation Filings

January 24, 1996.

Take notice that the following filings
have been made with the Commission:

1. Tenaska Power Services Company,
Kaztex Energy Ventures, Inc., Western
States Power Providers, Inc., Westar
Electric Marketing, Inc., Vanpower,
Inc., GDK Corporation, Amvest Coal
Sales, Inc.

[Docket Nos. ER94–389–010, ER95–295–009,
ER95–1459–006, ER96–458–006, ER96–552–
004, ER96–1735–001, and ER97–464–001
(not consolidated)]

Take notice that the following
informational filings have been made
with the Commission and are on file
and available for inspection and
copying in the Commission’s Public
Reference Room:

On January 8, 1997, Tenaska Power
Services Company filed certain
information as required by the
Commission’s May 26, 1994, order in
Docket No. ER94–389–000.

On January 7, 1997, Kaztex Energy
Ventures, Inc. filed certain information
as required by the Commission’s
February 24, 1995, order in Docket No.
ER95–295–000.

On January 7, 1997, Western States
Power Providers, Inc. filed certain
information as required by the
Commission’s October 10, 1995, order
in Docket No. ER95–1459–000.

On January 7, 1997, Westar Electric
Marketing, Inc. filed certain information
as required by the Commission’s
January 31, 1996, order in Docket No.
ER96–458–000.

On January 7, 1997, Vanpower, Inc.
filed certain information as required by
the Commission’s January 19, 1996,
order in Docket No. ER96–552–000.

On December 18, 1996, GDK
Corporation filed certain information as
required by the Commission’s June 26,
1996, order in Docket No. ER96–1735–
000.

On January 10, 1997, Amvest Coal
Sales, Inc. filed certain information as
required by the Commission’s December
16, 1996, order in Docket No. ER97–
464–000.

2. PacifiCorp

[Docket No. ER97–293–001]
Take notice that on January 8, 1997,

PacifiCorp tendered for filing a Firm
Transmission Service Agreement and a

Non-Firm Transmission Service
Agreement under PacifiCorp’s open
access transmission tariff, PacifiCorp’s
FERC Electric Tariff, Original Volume
No. 11 between PacifiCorp’s Merchant
Function and PacifiCorp’s Transmission
Function. In addition, PacifiCorp
tendered for filing Rate Sheets
applicable to PacifiCorp’s Rate Schedule
FERC Nos. 313 and 328 unbundling the
generation, transmission and ancillary
charge components of a firm power sale
from PacifiCorp’s Merchant Function to
Western Area Power Administration
(Western). This filing is in compliance
with acceptance of market-based rates in
its Order dated December 19, 1996 and
will have no effect on the total charges
to Western under PacifiCorp’s Rate
Schedule FERC Nos. 313 and 328.

Copies of this filing were supplied to
Western, the Public Utility Commission
of Oregon, Public Service Commission
of Utah, and the Washington Utilities
and Transportation Commission.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

3. Western Resources, Inc.

[Docket No. ER97–966–000]
Take notice that on January 15, 1997,

Western Resources, Inc. tendered for
filing an amendment in the above-
referenced docket.
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Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

4. Houston Lighting & Power Company

[Docket No. ER97–1131–000]
Take notice that on January 6, 1997,

Houston Lighting & Power Company
tendered for filing an executed
transmission service agreement (TSA)
with Coral Power, L.L.C. for Firm
Transmission Service under HL&P’s
FERC Electric Tariff, Second Revised
Volume No. 1 for Transmission Service
To, From and Over Certain HVDC
Interconnections. HL&P has requested
an effective date of December 23, 1996.

Copies of the filing were served on
Coral and the Public Utility Commission
of Texas.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

5. Public Service Electric and Gas
Company

[Docket No. ER97–1132–000]
Take notice that on January 7, 1997,

Public Service Electric and Gas
Company tendered for filing a Notice of
Cancellation of Rate Schedule FERC No.
94.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

6. Portland General Electric Company

[Docket No. ER97–1133–000]
Take notice that on January 7, 1997,

Portland General Electric Company
(PGE) tendered for filing under PGE’s
Final Rule pro forma tariff, (Docket No.
OA96–137–000) an executed Service
Agreement for Non-firm Point-to-Point
Transmission Service and an executed
Service Agreement for Firm Point-to-
Point Transmission Service with Idaho
Power.

PGE respectfully requests the
Commission grant a waiver of the notice
requirements to allow the Service
Agreements to become effective January
6, 1997.

A copy of this filing was caused to be
served upon Idaho Power as noted in
the filing letter.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

7. Northeast Utilities Service Company

[Docket No. ER97–1134–000]
Take notice that on January 7, 1997,

Northeast Utilities Service Company
(NUSCO), on behalf of its operating
affiliates, The Connecticut Light and
Power Company, Western
Massachusetts Electric Company,

Holyoke Water Power Company
(including Holyoke Power and Electric
Company), and Public Service Company
of New Hampshire, tendered for filing,
pursuant to Section 205 of the Federal
Power Act and Part 35 of the
Commission’s Regulations, the
following rate schedule changes:

Service Agreement for Network Integration
Transmission Service between NUSCO and
Unitil Power Corp. (Unitil), for service under
the Northeast Utilities System Companies’
Transmission Service Tariff No. 8, dated as
of January 3, 1997.

Second Amendment to Sales Agreement
with Respect to Slice-of-System Units,
Between CL&P and Unitil, dated as of
January 3, 1997.

Notice of Termination of FERC Rate
Schedule No. PSNH 158, dated January 6,
1997.

Notice of Termination of FERC Rate
Schedule N. WMECO 345, dated January 6,
1997.

These electric rate schedule changes
allow Unitil to terminate its current
transmission arrangements and receive
network integration transmission
service under the Northeast Utilities
System Companies’ open-access
transmission tariff. NUSCO requests that
the rate schedule changes be made
effective January 8, 1997.

NUSCO states that a copy of this filing
has been provided to Unitil Power Corp.
and the New Hampshire Public Utilities
Commission.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

8. Central Maine Power Company

[Docket No. ER97–1135–000]
Take notice that on January 6, 1997,

Central Maine Power Company (CMP)
tendered for filing a service agreement
for Non-firm Point-to-Point
Transmission service with PanEnergy
Trading and Market Services, L.L.C.
Service will be provided pursuant to
CMP’s Open Access Transmission
Tariff, designated rate schedule CMP—
FERC Electric Tariff, Original Volume
No. 3, as supplemented.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

9. Maine Electric Power Company

[Docket No. ER97–1136–000]
Take notice that on January 6, 1997,

Maine Electric Power Company
(MEPCO) tendered for filing a service
agreement for Non-firm Point-to-Point
Transmission service with PanEnergy
Trading and Market Services, L.L.C.
Service will be provided pursuant to
CMP’s Open Access Transmission
Tariff, designated rate schedule MEPCO-

FERC Electric Tariff, Original Volume
No. 1, as supplemented.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

10. Southern Company Services, Inc.

[Docket No. ER97–1155–000]

Take notice that on January 8, 1997,
Southern Company Services, Inc.
(SCSI), acting on behalf of Alabama
Power Company, Georgia Power
Company, Gulf Power Company,
Mississippi Power Company and
Savannah Electric and Power Company
(collectively referred to as Southern
Companies), filed four (4) service
agreements under Southern Companies’
Market-Based Rate Power Sales Tariff
(FERC Electric Tariff, Original Volume
No. 4) with the following entities: (i)
Jacksonville Electric Authority; (ii)
Coral Power, L.L.C.; (iii) South Carolina
Electric & Gas Company; and (iv) Delhi
Energy Services, Inc. SCSI states that the
service agreements will enable Southern
Companies to engage in short-term
market-based rate transactions with this
entity.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

11. Southwestern Public Service
Company

[Docket No. ER97–1156–000]

Take notice that on January 8, 1997,
Southwestern Public Service Company
(Southwestern), submitted an executed
umbrella service agreement under its
market-based sales tariff with Energy
Transfer Group, L.L.C. (ETG). This
umbrella service agreement provides for
Southwestern’s sale and ETG’s purchase
of capacity and energy at market-based
rates pursuant to Southwestern’s
market-based sales tariff.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

12. Cinergy Services, Inc.

[Docket No. ER97–1157–000]

Take notice that on January 8, 1997,
Cinergy Services, Inc. (Cinergy),
tendered for filing a service agreement
under Cinergy’s Open Access
Transmission Service Tariff (the Tariff)
entered into between Cinergy and
Illinova Power Marketing, Inc.

Cinergy and Illinova Power
Marketing, Inc. are requesting an
effective date of December 1, 1996.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.
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13. Cinergy Services, Inc.

[Docket No. ER97–1158–000]

Take notice that on January 8, 1997,
Cinergy Services, Inc. (Cinergy),
tendered for filing a service agreement
under Cinergy’s Open Access
Transmission Service Tariff (the Tariff)
entered into between Cinergy and
Niagara Mohawk Power Corporation.

Cinergy and Niagara Mohawk Power
Corporation are requesting an effective
date of December 15, 1996.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

14. Cinergy Services, Inc.

[Docket No. ER97–1159–000]

Take notice that on January 8, 1997,
Cinergy Services, Inc. (Cinergy),
tendered for filing a service agreement
under Cinergy’s Open Access
Transmission Service Tariff (the Tariff)
entered into between Cinergy and
NIPSCO Energy Services, Inc.

Cinergy and NIPSCO Energy Services,
Inc. are requesting an effective date of
December 15, 1996.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

15. Cinergy Services, Inc.

[Docket No. ER97–1160–000]

Take notice that on January 8, 1997,
Cinergy Services, Inc. (Cinergy),
tendered for filing a service agreement
under Cinergy’s Open Access
Transmission Service Tariff (the Tariff)
entered into between Cinergy and
JPower Inc.

Cinergy and JPower Inc. are
requesting an effective date of December
15, 1996.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

16. Carolina Power & Light Company

[Docket No. ER97–1161–000]

Take notice that on January 8, 1997,
Carolina Power & Light Company
(Carolina), tendered for filing an
executed Service Agreement between
Carolina and the following Eligible
Entity: VTEC Energy Inc. Service to the
Eligible Entity will be in accordance
with the terms and conditions of
Carolina’s Tariff No. 1 for Sales of
Capacity and Energy.

Copies of the filing were served upon
the North Carolina Utilities Commission
and the South Carolina Public Service
Commission.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

17. The Cleveland Electric Illuminating
Company

[Docket No. ER97–1173–000]
Take notice that on January 8, 1997,

The Cleveland Electric Illuminating
Company (CEI), pursuant to § 205 of the
Federal Power Act and Part 35 of the
Federal Energy Regulatory
Commission’s regulations thereunder,
submitted for filing an addendum to an
electric power service agreement
between CEI and Vitol Gas & Electric,
LLC, formerly known as Catex Vitol
Electric, L.L.C. CEI requests an effective
date of the addendum of January 1,
1997.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

18. Wisconsin Public Service
Corporation

[Docket No. ER97–1174–000]
Take notice that on January 8, 1997,

Wisconsin Public Service Corporation
(WPSC), tendered for filing an executed
Transmission Service Agreement
between WPSC and Power Company of
America. The Agreement provides for
transmission service under the Open
Access Transmission Service Tariff,
FERC Original Volume No. 11.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

19. Wisconsin Public Service
Corporation

[Docket No. ER97–1175–000]
Take notice that on January 8, 1997,

Wisconsin Public Service Corporation
(WPSC), tendered for filing an executed
Transmission Service Agreement
between WPSC and Pan Energy Trading
and Market Services, L.L.C. The
Agreement provides for transmission
service under the Open Access
Transmission Service Tariff, FERC
Original Volume No. 11.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

20. Wisconsin Public Service
Corporation

[Docket No. ER97–1176–000]
Take notice that on January 8, 1997,

Wisconsin Public Service Corporation
(WPSC), tendered for filing an executed
Transmission Service Agreement
between WPSC and Rainbow Energy
Marketing Corporation. The Agreement
provides for transmission service under
the Open Access Transmission Service
Tariff, FERC Original Volume No. 11.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

21. Global Energy Services, LLC

[Docket No. ER97–1177–000]
Take notice that on January 13, 1997,

Global Energy Services, LLC tendered
for filing an Application for Blanket
Authorization, Certain Waivers, and
Order Approving Rate Schedule.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

22. Entergy Services, Inc.

[Docket No. ER97–1178–000]
Take notice that on January 9, 1997,

Entergy Services, Inc. (Entergy
Services), on behalf of Entergy
Arkansas, Inc., Entergy Gulf States, Inc.,
Entergy Louisiana, Inc., Entergy
Mississippi, Inc., and Entergy New
Orleans, Inc. (Entergy Operating
Companies’), tendered for filing a Non-
Firm Point-to-Point Transmission
Agreement between itself and
Tennessee Valley Authority, dated
November 15, 1996.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

23. Entergy Services, Inc.

[Docket No. ER97–1179–000]
Take notice that on January 9, 1997,

Entergy Services, Inc. (Entergy
Services), on behalf of Entergy
Arkansas, Inc., Entergy Gulf States, Inc.,
Entergy Louisiana, Inc., Entergy
Mississippi, Inc., and Entergy New
Orleans, Inc. (Entergy Operating
Companies’), tendered for filing a Non-
Firm Point-to-Point Transmission
Agreement between itself and Florida
Power & Light Company dated
December 1, 1996.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

24. Duquesne Light Company

[Docket No. ER97–1180–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC), filed a
Service Agreement dated November 20,
1996 with Rainbow Energy Marketing
Corporation under DLC’s Open Access
Transmission Tariff (Tariff). The Service
Agreement adds Rainbow Energy
Marketing Corporation as a customer
under the Tariff. DLC requests an
effective date of November 20, 1996 for
the Service Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

25. Duquesne Light Company

[Docket No. ER97–1181–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC), filed a
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Service Agreement dated November 20,
1996 with Western Power Services, Inc.
under DLC’s Open Access transmission
Tariff (Tariff). The Service Agreement
adds Western Power Services, Inc. as a
customer under the Tariff. DLC requests
an Effective date of November 20, 1996
for the Service Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

26. Duquesne Light Company

[Docket No. ER97–1182–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC), filed a
Service Agreement dated November 26,
1996 with CNG Power Services
Corporation under DLC’s Open Access
Transmission Tariff (Tariff). The Service
Agreement adds CNG Power Services
Corporation as a customer under the
Tariff. DLC requests an effective date of
November 26, 1996 for the Service
Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

27. Duquesne Light Company

[Docket No. ER97–1183–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC), filed a
Service Agreement dated November 26,
1996 with AES Power, Inc. under DLC’s
Open Access Transmission Tariff
(Tariff). The Service Agreement adds
AES Power, Inc. as a customer under the
Tariff. DLC requests an effective date of
November 26, 1996 for the Service
Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

28. Duquesne Light Company

[Docket No. ER97–1184–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC), filed a
Service Agreement dated October 22,
1996 with Federal Energy Sales, Inc.
under DLC’s Open Access Transmission
Tariff (Tariff). The Service Agreement
adds Federal Energy Sales, Inc. as a
customer under the Tariff. DLC requests
an effective date of October 22, 1996 for
the Service Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

29. Duquesne Light Company

[Docket No. ER97–1185–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC), filed a
Service Agreement dated January 3,
1997 with Sonat Power Marketing, L.P.
under DLC’s FERC Coordination Sales

Tariff (Tariff). The Service Agreement
adds Sonat Power Marketing, L.P. as a
customer under the Tariff. DLC requests
an effective date of January 3, 1997 for
the Service Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

30. Duquesne Light Company

[Docket No. ER97–1186–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC), filed a
Service Agreement dated November 26,
1996 with Equitable Power Services
Company under DLC’s FERC
Coordination Sales Tariff (Tariff). The
Service Agreement adds Equitable
Power Services Company as a customer
under the tariff. DLC requests an
effective date of November 26, 1996 for
the Service Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

31. Duquesne Light Company

[Docket No. ER97–1187–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC), filed a
Service Agreement dated October 29,
1996 with Virginia Electric & Power
Company under DLC’s FERC
Coordination Sales Tariff (Tariff). The
Service Agreement adds Virginia
Electric & Power Company as a
customer under the Tariff. DLC requests
an effective date of October 29, 1996 for
the Service Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

32. Duquesne Light Company

[Docket No. ER97–1188–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC), filed a
Service Agreement dated September 20,
1996 with The Utility Trade Corp. under
DLC’s Open Access Transmission Tariff
(Tariff). The Service Agreement adds
The Utility Trade Corp. as a customer
under the Tariff. DLC requests an
effective date of September 20, 1996 for
the Service Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

33. Duquesne Light Company

[Docket No. ER97–1189–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC) filed a
Service Agreement dated November 20,
1996 with Sonat Power Marketing L.P.
under DLC’s Open Access Transmission
Tariff (Tariff). The Service Agreement
adds Sonat Power Marketing L.P. as a

customer under the Tariff. DLC requests
an effective date of November 20, 1996,
for the Service Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

34. Duquesne Light Company

[Docket No. ER97–1190–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC) filed a
Service Agreement dated October 22,
1996 with AYP Energy, Inc. under
DLC’s Open Access Transmission Tariff
(Tariff). The Service Agreement adds
AYP Energy, Inc. as a customer under
the Tariff. DLC requests an effective date
of October 22, 1996, for the Service
Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

35. Duquesne Light Company

[Docket No. ER97–1191–000]
Take notice that on January 9, 1997,

Duquesne Light Company (DLC) filed a
Service Agreement dated October 22,
1996 with Enron Power Marketing, Inc.
under DLC’s Open Access Transmission
Tariff (Tariff). The Service Agreement
adds Enron Power Marketing, Inc. as a
customer under the Tariff. DLC requests
an effective date of October 22, 1996, for
the Service Agreement.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

36. UtiliCorp United Inc.

[Docket No. ER97–1192–000]
Take notice that on January 9, 1997,

UtiliCorp United Inc. (UtiliCorp) filed
service agreements with Morgan Stanley
Capital Group Inc. for service under its
non-firm point-to-point open access
service tariff for its operating divisions,
Missouri Public Service, WestPlains
Energy-Kansas and WestPlains Energy-
Colorado.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

37. Northern States Power Company
(Minnesota Company)

[Docket No. ER97–1193–000]
Take notice that on January 9, 1997,

Northern States Power Company
(Minnesota) (NSP) tendered for filing a
Reserved Transmission Service
Agreement between NSP and Wisconsin
Power and Light.

NSP requests that the Commission
accept the agreement effective January
1, 1997, and requests waiver of the
Commission’s notice requirements in
order for the agreement to be accepted
for filing on the date requested.
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Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

38. Northern States Power Company
(Minnesota Company)

[Docket No. ER97–1194–000]
Take notice that on January 10, 1997,

Northern States Power Company
(Minnesota) (NSP) tendered for filing a
Firm Point-to-Point Transmission
Service Agreement between NSP and
Cenerprise, Inc.

NSP requests that the Commission
accept the agreement effective December
19, 1996, and requests waiver of the
Commission’s notice requirements in
order for the agreement to be accepted
for filing on the date requested.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

39. Northern States Power Company
(Minnesota Company)

[Docket No. ER97–1195–000]
Take notice that on January 10, 1997,

Northern States Power Company
(Minnesota) (NSP) tendered for filing a
Firm Point-to-Point Transmission
Service Agreement for NSP Wholesale
(on behalf of Wisconsin Electric Power
Co.) under the Northern States Power
Company Transmission Tariff.

NSP requests that the Commission
accept the agreement effective December
13, 1996, and requests waiver of the
Commission’s notice requirements in
order for the agreement to be accepted
for filing on the date requested.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

40. UtiliCorp United Inc.

[Docket No. ER97–1196–000]
Take notice that on January 10, 1997,

UtiliCorp United Inc. (UtiliCorp) filed
service agreements with Southern
Marketing, Inc. for service under its
non-firm point-to-point open access
service tariff for its operating divisions,
Missouri Public Service, WestPlains
Energy-Kansas and WestPlains Energy-
Colorado.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

41. Puget Sound Power & Light
Company

[Docket No. ER97–1197–000]
Take notice that on January 10, 1997,

Puget Sound Power & Light Company,
as a Transmission Provider, tendered for
filing a Service Agreement for Firm
Point-To-Point Transmission Service
(Service Agreement) with the

Bonneville Power Administration, as
Transmission Customer (Bonneville). A
copy of the filing was served upon
Bonneville.

The Service Agreement is for firm
point-to-point transmission service.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

42. Northeast Utilities Service Company

[Docket No. ER97–1198–000]

Take notice that on January 10, 1997,
Northeast Utilities Service Company
(NUSCO), tendered for filing six Notices
of Termination of existing rate
schedules.

NUSCO requests waiver of the
Commission’s regulations to permit the
Terminations to become effective 30
days from the date Notice of
Termination is provided by NUSCO.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

43. Cinergy Services, Inc.

[Docket No. ER97–1199–000]

Take notice that on January 10, 1997,
Cinergy Services, Inc. (Cinergy)
tendered for filing a service agreement
under Cinergy’s Non-Firm Sales
Standard Tariff (‘‘the Tariff’’) entered
into between Cinergy and Pennsylvania
Power & Light Company.

Cinergy and Pennsylvania Power &
Light Company are requesting an
effective date of January 13, 1997.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

44. Western Resources, Inc.

[Docket No. ER97–1200–000]

Take notice that on January 10, 1997,
Western Resources, Inc. (Western
Resources) tendered for filing new
Generating Municipal Electric Service
Agreements with the Kansas cities of
Augusta and Iola and a new firm
transmission service agreement with the
Kansas city of Iola. Western Resources
states the purpose of this filing is to
permit the subject cities added
flexibility in purchasing power from
third parties. The changes are proposed
to become effective March 14, 1997.

Copies of the filing were served upon
the Kansas cities of Augusta and Iola
and the Kansas Corporation
Commission.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

45. Southwestern Public Service
Company

[Docket No. ER97–1201–000]

Take notice that on January 10, 1997,
Southwestern Public Service Company
(Southwestern) submitted an executed
service agreement under its open access
transmission tariff with Public Service
Company of New Mexico. The service
agreement is for umbrella non-firm
transmission service.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

46. Southwestern Public Service
Company

[Docket No. ER97–1202–000]

Take notice that on January 10, 1997,
Southwestern Public Service Company
(Southwestern) submitted an executed
service agreement under its open access
transmission tariff with Public Service
Company of New Mexico. The service
agreement is for umbrella firm
transmission service.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

47. Public Service Electric and Gas
Company

[Docket No. ER97–1203–000]

Take notice that Public Service
Electric and Gas Company (PSE&G) of
Newark, New Jersey on January 10,
1997, tendered for filing an agreement
for the sale of capacity and energy to
Enerz Corporation pursuant to the
PSE&G Bulk Power Service Tariff,
presently on file with the Commission.

PSE&G further requests waiver of the
Commission’s regulations such that the
agreement can be made effective as of
October 1, 1996.

Copies of the filing have been served
upon Enerz Corporation and the New
Jersey Board of Public Utilities.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

48. Public Service Electric and Gas
Company

[Docket No. ER97–1204–000]

Take notice that Public Service
Electric and Gas Company (PSE&G) of
Newark, New Jersey on January 10,
1997, tendered for filing an agreement
for the sale of capacity and energy to
Ohio Edison pursuant to the PSE&G
Bulk Power Service Tariff, presently on
file with the Commission.

Copies of the filing have been served
upon Ohio Edison and the New Jersey
Board of Public Utilities.
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Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

49. Public Service Electric and Gas
Company

[Docket No. ER97–1205–000]
Take notice that Public Service

Electric and Gas Company (PSE&G) of
Newark, New Jersey on January 10,
1997, tendered for filing an agreement
for the sale of capacity and energy to
Equitable Power Services Company
pursuant to the PSE&G Bulk Power
Service Tariff, presently on file with the
Commission.

Copies of the filing have been served
upon Equitable Power Services
Company and the New Jersey Board of
Public Utilities.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

50. Allegheny Power Service
Corporation on behalf of Monongahala
Power Company, The Potomac Edison
Company, and West Penn Power
Company (Allegheny Power)

[Docket No. ER97–1206–000]
Take notice that on January 10, 1997,

Allegheny Power Service Corporation
on behalf of Monongahela Power
Company, The Potomac Edison
Company and West Penn Power
Company (Allegheny Power), filed
Supplement No. 10 to add Duquesne
Light Company, IUC Power Services,
Illinois Power Company, The Cleveland
Electric Illuminating Company, The
Toledo Edison Company, The Utility-
Trade Corp., and WPS Energy Services
to the Allegheny Power Open Access
Transmission Service Tariff which has
been submitted for filing by the Federal
Energy Regulatory Commission in
Docket No. OA96–18–000. The
proposed effective date under the
Service Agreements is January 9, 1997.

Copies of the filing have been
provided to the Public Utilities
Commission of Ohio, the Pennsylvania
Public Utility Commission, the
Maryland Public Service Commission,
the Virginia State Corporation
Commission, the West Virginia Public
Service Commission.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

51. Brooklyn Navy Yard Cogeneration
Partners, L.P.

[Docket No. QF95–302–004]
On January 21, 1997, Brooklyn Navy

Yard Cogeneration Partners, L.P.
(Applicant) submitted for filing an
amendment to its filing in this docket.

The amendment provides additional
information pertaining to the ownership
and technical aspects of its cogeneration
facility. No determination has been
made that the submittal constitutes a
complete filing.

Comment date: February 7, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 97–2384 Filed 1–30–97; 8:45 am]
BILLING CODE 6717–01–P

Sunshine Act Meeting

FEDERAL REGISTER CITATION OF PREVIOUS
ANNOUNCEMENT: January 27, 1997 62 FR
3891.
PREVIOUSLY ANNOUNCED TIME AND DATE OF
MEETING: January 29, 1997 10:00 a.m.
CHANGE IN THE MEETING: The following
Docket Number and company have been
added to the Agenda scheduled for the
January 29, 1997 meeting.

Item No. Docket No. and Company

CAG–22 ... RP96–400–000, et al, Williams
Natural Gas Company.

Lois D. Cashell,
Secretary.
[FR Doc. 97–2543 Filed 1–29–97; 11:20 am]
BILLING CODE 6717–01–M

Office of Hearings and Appeals

Notice of Issuance of Decisions and
Orders During the Week of January 6
Through January 10, 1997

During the week of January 6 through
January 10, 1997, the decisions and
orders summarized below were issued

with respect to appeals, applications,
petitions, or other requests filed with
the Office of Hearings and Appeals of
the Department of Energy. The
following summary also contains a list
of submissions that were dismissed by
the Office of Hearings and Appeals.

Copies of the full text of these
decisions and orders are available in the
Public Reference Room of the Office of
Hearings and Appeals, Room 1E–234,
Forrestal Building, 1000 Independence
Avenue, SW, Washington, D.C. 20585–
0107, Monday through Friday, between
the hours of 1:00 p.m. and 5:00 p.m.,
except federal holidays. They are also
available in Energy Management:
Federal Energy Guidelines, a
commercially published loose leaf
reporter system. Some decisions and
orders are available on the Office of
Hearings and Appeals World Wide Web
site at http://www.oha.doe.gov.

Dated: January 22, 1997.
George B. Breznay,
Director, Office of Hearings and Appeals.

Decision List No. 15
Week of January 6 through January 10,

1997.

Appeals

Carlos Blanco, 1/7/97, VFA–0248
The DOE denied an appeal of a

determination issued under the
Freedom of Information Act. In that
determination, portions of a fact-finder’s
report prepared on behalf of a DOE
attorney were withheld. DOE found that
the information was properly withheld
under Exemption 6 and the deliberative
process and witness statement
privileges of Exemption 5.

Request for Exception

Thomas Oil Co., 1/7/97, VEE–0032
Thomas Oil Company filed an

Application for Exception from the
Energy Information Administration
requirement that it file Form EIA–782B,
the ‘‘Resellers’/Retailers’’ Monthly
Petroleum Product Sales Report.’’ In
considering Thomas’s request, the DOE
found that the firm was not
experiencing any type of hardship or
gross inequity. Accordingly, exception
relief was denied.

Refund Application

Gulf Oil Corporation/Richards Gulf
Service, 1/7/97, RR300–287

The DOE granted a Motion for
Reconsideration filed by Richards Gulf
Service (Richards) in the Gulf Oil
Corporation overcharge refund
proceeding conducted under 10 C.F.R.
Part 205, Subpart V. DOE originally
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dismissed Richards’’ Application for
Refund because the firm had not
responded to a request to submit a copy
of the application with the owner’s
original signature. Soon after the
application was dismissed, DOE
received a copy of the application with
the original signature of the owner’s

widow, who is also the administrator of
the owner’s estate. Since Richards
responded to DOE’s request as quickly
as it was able to, DOE granted the
Motion for Reconsideration.

Refund Applications
The Office of Hearings and Appeals

issued the following Decisions and

Orders concerning refund applications,
which are not summarized. Copies of
the full texts of the Decisions and
Orders are available in the Public
Reference Room of the Office of
Hearings and Appeals.

Crude Oil Supple Ref RB272–00096 1/10/97
Darke Landmark, Inc., et al ................................................................................................................................. RG272–8 1/7/97
Dinner Bell Foods, Inc./John Morrell & .............................................................................................................. RK272–03953 1/7/97
Gulf Oil Corporation/Mclarty Leasing & Trans Co ............................................................................................ RF300–19992 1/7/97
Randall Farms, Inc ............................................................................................................................................... RK272–04037 1/7/97
Sullivan Trucking/Peak Transportation ............................................................................................................. RK272–03969 1/7/97
Tampa Shipyards,, Inc. Tampa Shipbuild ......................................................................................................... RK272–03820 1/7/97
Taylorville Transit, Inc./Vandalia Bus ............................................................................................................... RK272–03962 1/7/97
Wetz Transportation ............................................................................................................................................ RC272–358 1/7/97

Dismissals

The following submissions were dismissed.

Name Case No.

A–1 Tool Service .............................................................................................................................................................................. RG272–862
Daniel J. Bruno ................................................................................................................................................................................. VFA–0252
Emulsion Products ............................................................................................................................................................................ RF272–67919
Gardner Industries ............................................................................................................................................................................ RF272–67920
Gatx Logistics, Inc ............................................................................................................................................................................ RG272–935
Heico Chemicals, Inc ........................................................................................................................................................................ RG272–883
J.B. Tractor & Truck .......................................................................................................................................................................... RG272–863
Jerry Haskin Trucking, Inc ................................................................................................................................................................ RG272–865
Marlene Flor ...................................................................................................................................................................................... VFA–0249
Meredith Corporation ........................................................................................................................................................................ RF355–21
Van Dusen Airport Services ............................................................................................................................................................. RF300–19920

[FR Doc. 97–2392 Filed 1–30–97; 8:45 am]
BILLING CODE 6450–01–P

Notice of Issuance of Decisions and
Orders During the Week of December
30, 1996, Through January 3, 1997

During the week of December 30,
1996, through January 3, 1997, the
decision and order listed below was
issued with respect to an application for
refund filed with the Office of Hearings
and Appeals of the Department of
Energy. This notice also contains a list
of submissions that were dismissed by
the Office of Hearings and Appeals.

Copies of the full text of these
decisions and orders are available in the
Public Reference Room of the Office of
Hearings and Appeals, Room 1E–234,
Forrestal Building, 1000 Independence
Avenue, SW, Washington, D.C. 20585–
0107, Monday through Friday, between
the hours of 1:00 p.m. and 5:00 p.m.,
except federal holidays. They are also
available in Energy Management:
Federal Energy Guidelines, a
commercially published loose leaf
reporter system. Some decisions and
orders are available on the Office of
Hearings and Appeals World Wide Web
site at http://www.oha.doe.gov.

Dated: January 23, 1997.
George B. Breznay
Director, Office of Hearings and Appeals.

Decision List No. 14

Week of December 30, 1996, through
January 3, 1997.

Refund Application

The Office of Hearings and Appeals
issued the following Decision and Order
concerning a refund application, which
is not summarized. A copy of the full
text of the Decision and Order is
available in the Public Reference Room
of the Office of Hearings and Appeals.

County of Forsyth ................................................................................................................................................... RC272–361 1/2/97

Dismissals

The following submissions were dismissed.

Name Case No.

Gretchen Lee Coles .......................................................................................................................................................................... VFA–0231
Kavanaugh Products, Inc .................................................................................................................................................................. RK272–3335
Westwood Shipping Lines ................................................................................................................................................................ RG272–493
Weherhaeuser Co. ............................................................................................................................................................................ RG272–494
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[FR Doc. 97–2393 Filed 1–30–97; 8:45 am]
BILLING CODE 6450–01–P

Issuance of Decisions and Orders
During the Week of November 25
Through November 29, 1996

During the week of November 25
through November 29, 1996, the
decisions and orders summarized below
were issued with respect to appeals,
applications, petitions, or other requests
filed with the Office of Hearings and
Appeals of the Department of Energy.
The following summary also contains a
list of submissions that were dismissed
by the Office of Hearings and Appeals.

Copies of the full text of these
decisions and orders are available in the
Public Reference Room of the Office of
Hearings and Appeals, Room 1E–234,
Forrestal Building, 1000 Independence
Avenue, S.W., Washington, D.C. 20585–
0107, Monday through Friday, between
the hours of 1:00 p.m. and 5:00 p.m.,
except federal holidays. They are also
available in Energy Management:
Federal Energy Guidelines, a
commercially published loose leaf
reporter system. Some decisions and
orders are available on the Office of
Hearings and Appeals World Wide Web
site at http://www.oha.doe.gov.

Dated: January 22, 1997.
George B. Breznay,
Director, Office of Hearings and Appeals.

Decision List No. 9

Week of November 25 through
November 29, 1996.

Appeals

Ashok K. Kaushal, 11/26/96, VFA–0228

DOE granted in part an Appeal of
withholding of documents related to an
investigation of the requester’s

whistleblower complaint. DOE found
that some of the records sought by the
appellant were neither ‘‘agency records’’
within the meaning of the FOIA, nor
subject to the release under the DOE
regulations. Regarding other records,
DOE remanded the request for
processing under the Privacy Act.

Douglas A. Holman, 11/27/96, VFA–
0240

DOE denied an Appeal of withholding
of documents related to an investigation
of the requester’s role as a union
steward conducted by his employer, a
DOE contractor. DOE found that the
records sought by the appellant were
neither ‘‘agency records’’ within the
meaning of the FOIA, nor subject to the
FOIA under DOE regulations.

Gary L. Graham, 11/27/96, VFA–0237

Gary L. Graham Appealed a
determination issued to him on October
4, 1996, by the Western Area Power
Administration (WAPA) in response to
a request for information he submitted
under the Freedom of Information Act.
WAPA had released some information
Mr. Graham requested but stated that it
could not find information responsive to
a portion of his request. We determined
that WAPA followed procedures which
were reasonably calculated to uncover
the information sought by Mr. Graham.
Therefore, the Appeal was denied.

Research Information Services, Inc., 11/
27/96, VFA–0235

The DOE granted a Freedom of
Information Act Appeal filed by
Research Information Services, Inc.
(RIS). RIS challenged the adequacy of a
search conducted by the DOE’s Office of
Arms Control and Nonproliferation
(OACN). DOE found that the
determination issued by OACN was
inadequate. Accordingly, DOE

remanded the matter to OACN with
instructions to correct the
determination’s deficiencies.

Thomas Stampahar, 11/29/96, VFA–
0239

Thomas Stampahar filed an Appeal
from a determination issued by the
Nevada Operations Office in response to
a Request for Information submitted
under the Freedom of Information and
Privacy Acts. In considering the Appeal,
the DOE noted that as a general matter,
a FOIA search should encompass all
documents which would be subject to
the Privacy Act. On review the DOE
determined that the search in this case
was adequate. It also found that any
responsive records which might be held
by Bechtel Nevada are contractually the
property of Bechtel Nevada and are not
subject to the FOIA under 10 C.F.R.
§ 1004.3(e). Accordingly, the Appeal
was denied.

Refund Application

Good Hope Refineries/Commonwealth
Edison Co., 11/29/96, RF339–19

Commonwealth Edison Company
filed an Application for Refund in the
Good Hope Refineries II Refund
Proceeding. The DOE denied ConEd’s
application after finding that it had
failed to establish that it was an indirect
purchaser of Good Hope petroleum
products.

Refund Applications

The Office of Hearings and Appeals
issued the following Decisions and
Orders concerning refund applications,
which are not summarized. Copies of
the full texts of the Decisions and
Orders are available in the Public
Reference Room of the Office of
Hearings and Appeals.

Averitt Express, Inc .............................................................................................................................................. RR272–263 11/27/96
International Mill Service, et al .......................................................................................................................... RK272–01849 11/27/96
San Mateo Cnty Superintendent, et al ................................................................................................................ RF272–95418 11/25/96
United Truck Line ................................................................................................................................................ RR272–249 11/25/96

Dismissals

The following submissions were dismissed.

Name Case No.

Ralph L. Coulon ................................................................................................................................................................................ RF272–92198
Personnel Security Hearing .............................................................................................................................................................. VSO–0117

[FR Doc. 97–2394 Filed 1–30–97; 8:45 am]

BILLING CODE 6450–01–P
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ENVIRONMENTAL PROTECTION
AGENCY

[ER–FRL–5476–9]

Environmental Impact Statements;
Notice of Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
564–7167 OR (202) 564–7153.

Weekly receipt of Environmental
Impact Statements Filed January 20,
1997 Through January 24, 1997
Pursuant to 40 CFR 1506.9.
EIS No. 970025, Draft EIS, FAA, NC,

Initial Development of the North
Carolina Global TransPark (NCGTP)
Complex, Implementation, Airport
Layout Plan Approval, COE Section
404 Permit, Kinston, Lenoir County,
NC, Due: March 17, 1997, Contact:
Tommy Roberts (404) 305–7150.

EIS No. 970026, Draft EIS, FHW, AL,
Industrial Parkway Connector Project,
Transportation Improvement, from
Lott Road (AL–217) to U.S. 45, COE
Section 404 Permit and NPDES
Permit, Mobile County, AL, Due:
March 24, 1997, Contact: Joe D.
Wilkerson (334) 223–7370.

EIS No. 970027, Draft EIS, NPS, VA,
Wolf Trap Farm Park for the
Performing Arts, Implementation,
General Management Plan and
Development Concept Plan, Fairfax
County, VA, Due: March 17, 1997,
Contact: Linda Dahl (303) 969–2322.

EIS No. 970028, Final EIS, FHW, NH,
Broad Street Parkway Project,
Construction, Board Street near Exit 6
of the FE Everett Turnpike on the
North to the West Hollis Street/
Kinsley Street area near Pine Street on
the South, Funding and Possible COE
Section 404 Permit, Hillsborough
County, NH, Due: March 3, 1997,
Contact: William F. O.Donnell (603)
225–1608.

EIS No. 970029, Draft EIS, OSM, Valid
Existing Rights—Proposed Revisions
to the Permanent Program Regulations
Implementing Section 522(E) of the
Surface Mining Control and
Reclamation Act of 1977 and
Proposed Rulemaking Clarifying the
Applicability of Section 522(E) to
Subsidence from Underground
Mining, Due: June 2, 1997, Contact:
Andrew F. DeVito (202) 208–2701.

EIS No. 970030, Draft EIS, DOE, ID, NV,
WA, MT, OR, WY, Watershed
Management Program Standards and
Guidelines, Implementation, ID, NV,
MT, OR, WA and WY, Due: March 25,
1997, Contact: Eric N. Powers (503)
230–5823.

EIS No. 970031, Final EIS, TVA, TN,
Kingston Fossil Plant Alternative Coal

Receiving Systems, New Rail Spur
Construction near the Cities of
Kingston and Harriman, Roane
County, TN, Due: March 3, 1997,
Contact: David W. Robinson (423)
751–2502.

EIS No. 970032, Final EIS, USN, ID,
Naval Surface Warfare Center
(NSWC), Acoustic Research
Detachment (ARD), Carderock
Division (CD), Capital Improvements
Plan, Implementation, in the Town of
Bayview, Kootenai County, ID, Due:
March 3, 1997, Contact: Peter W.
Havens (360) 396–0916.

EIS No. 970033, Draft EIS, UAF, OH,
Wright-Patterson Air Force Base
(WPAFB) Demolition of Multiple
Historic Facilities, Implementation,
Greene, Montgomery and Clark
Counties, OH, Due: March 19, 1997,
Contact: Thomas Perdue (513) 257–
5535.

EIS No. 970034, Draft EIS, USN, CA,
Novato, California Department of
Defense Housing Facility Disposal
and Reuse, Implementation, City of
Novato, Marin County, CA, Due:
March 17, 1997, Contact: Gary J.
Munekawa (415) 244–3022.

Amended Notices

EIS No. 960550, Draft EIS, AFS, MT,
Beaverhead Forest Plan Riparian
Amendment, Implementation,
Beaverhead—Deerlodge National
Forest Beaverhead, Madison, Silver
Bow, Deer Lodge and Gallatin
Counties, MT, Due: February 28,
1997, Contact: Peri Suenram (406)
683–3967. Published FR 12–06–96—
Review Period extended.

EIS No. 960555, Fourth Draft Supple,
NPS, CA, Yosemite National Park
General Management Plan, Yosemite
Housing Project, Updated Information
on Yosemite Valley Housing Plan,
New and Replacement Housing,
Mariposa, Modera and Tuolumne
Counties, CA, Due: March 13, 1997,
Contact: Mike Morelli (303) 969–2241.
Published FR—12–13–96—Due Date
Correction.

EIS No. 960560, Final EIS, GSA, NY, US
Brooklyn Court Project, Demolition of
the Emanuel Celler Federal Building,
Construction of a New Courthouse
and Renovation/Adaptive Reuse of
the General Post Office at Cadman
Plaza East, Kings County, NY, Due:
February 10, 1997, Contact: Peter A.
Sneed (212) 264–3581. Published FR
12–13–96—Review Period Extended.

Dated: January 28, 1997.
William D. Dickerson,
Director, NEPA Compliance Division, Office
of Federal Activities.
[FR Doc. 97–2459 Filed 1–30–97; 8:45 am]
BILLING CODE 6560–50–U

(ER–FRL–5477–1)

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared January 13, 1997 Through
January 17, 1997 pursuant to the
Environmental Review Process (ERP),
under Section 309 of the Clean Air Act
and Section 102(2)(c) of the National
Environmental Policy Act as amended.
Requests for copies of EPA comments
can be directed to the Office of Federal
Activities at (202) 260–5076. An
explanation of the ratings assigned to
draft environmental impact statements
(EISs) was published in FR dated April
05, 1996 (65 FR 15251).

FINAL EISs
ERP No. F–AFS–L65174–AK Eight

Fathom Timber Sales, Implementation,
COE

Section 404 Permit and EPA NPDES,
Tongass National Forests, Hoonah and
Sitka Ranger District, Chatham Area,
AK.
Summary: Review of the Final EIS was
not deemed necessary. No formal
comment letter was sent to the
preparing agency.

ERP No. F–AFS–L65201–OR Eagle
Creek Timber Sale and Road
Construction, Implementation, Mt.
Hood National Forest, Zigzag and
Estacada Ranger Districts, Clackamas
County, OR.
Summary: Review of the Final EIS was
not deemed necessary. No formal
comment letter was sent to the
preparing agency.

ERP No. F–AFS–L65249–AK
Northwest Baranof Timber Sale (s),
Implementation, NPDES, Coast Guard
Bridge, COE Section 10 and 404
Permits, Tongass National Forest, Sitka
Ranger District, Baranof Island, AK.
Summary: Review of the Final EIS was
not deemed necessary. No formal
comment letter was sent to the
preparing agency.

ERP No. F–AFS–L65266–AK King
George Timber Sale Project, Timber
Harvesting and Road Construction,
Implementation, Tongass National
Forest, Stikine Area, Etolin Island, AK.

Summary: Review of the Final EIS
was not deemed necessary. No formal
comment letter was sent to the
preparing agency.
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ERP No. F–BLM–K65179–AZ Morenci
Land Exchange, Implementation,
Exchange of Federal Lands for Private
Lands, Safford District, Greenlee,
Graham, Cochise and Pima Counties,
AZ.

Summary: Review of the Final EIS
was not deemed necessary. No formal
comment letter was sent to the
preparing agency.

ERP No. F–BLM–K67034–NV
Talapoosa Gold Mine Project,
Construction and Operation, Plan of
Operations Approval, Special-Use-
Permit and COE Section 404 Permit
Issuance, Silver Springs, Lyon County,
NV.

Summary: Review of the Final EIS
was not deemed necessary. No formal
comment letter was sent to the
preparing agency.

ERP No. F–BLM–K67036–NV Mule
Canyon Surface Gold Mine
Development, Operation and
Reclamation and Associate Facilities,
Plan of Operation Approval, Battle
Mountain District, Lander and Eureka
Counties, NV.

Summary: Review of the Final EIS
was not deemed necessary. No formal
comment letter was sent to the
preparing agency.

ERP No. F–DOE–A09827–00
Programmatic EIS—Storage and
Disposition of Weapon-Usable Fissile
Materials, Implementation, Storage of
all Plutonium and Highly Enriched
Uranium and the Disposition of Surplus
Plutonium, Sites Considered: Hanford
Site, Idaho National Engineering Lab.,
Nevada Test Site, Oak Ridge
Reservation, Pantex Plant and Savannah
River Site.

Summary: EPA’s previous concerns
have been resolved, therefore EPA had
no objection to the proposed action. ERP
No. F–FHW–K40214–CA Alternatives to
Replacement of the Embarcadero
Freeway and the Terminal Separator
Structure, (Formerly CA–480)
Implementation, Permit Approvals and
Funding, San Francisco County, CA.

Summary: ERP No. F–NPS–K61126–
AZ Tumacacori National Historical
Park, General Management Plan (GMP),
Implementation, Santa Cruz County,
AZ.

Summary: Review of the final EIS was
not deemed necessary. No formal
comment letter was sent to the
preparing agency.

ERP No. F–NPS–K61142–CA
Manzanar National Historic Site (NHS),
General Management Plan,
Implementation, Inyo County, CA.

Summary: Review of the Final EIS
was not deemed necessary. No formal
comment letter was sent to the
preparing agency.

ERP No. F–NPS–L65229–AK Brooks
River Area Development, Use and
Management Plan, Implementation,
Katmai National Park, AK.

Summary: ERP No. F–NPS–L65264–
WA Elwha River Ecosystem Restoration
Implemention Project, Olympic
National Park, Clallam County, WA.

Summary: EPA had no objection to
the preferred alternative as described in
the EIS.

ERP No. F–USA–G11029–AR Disposal
of Chemical Agents and Munitions
Stored at Pine Bluff Arsenal,
Construction and Operation, Approval
of Permits, Jefferson County, AR.

Summary: EPA had no objection to
the selection of the preferred alternative.
No formal comment letter was sent to
the preparing agency.

Dated: January 28, 1997.
William D. Dickerson,
Director, NEPA Compliance Division, Office
of Federal Activities.
[FR Doc. 97–2460 Filed 1–30–97; 8:45 am]
BILLING CODE 6560–50–P

[FRL–5682–7]

Regulatory Reinvention (XL) Pilot
Projects

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of availability of
Weyerhaeuser Project XL final project
agreement and related documents.

SUMMARY: EPA is announcing the
signing of the Project XL Final Project
Agreement (FPA) for Weyerhaeuser
Company’s Flint River Kraft pulp mill
in Oglethorpe, Georgia.
DATES: The FPA was signed on 17
January 1997.
ADDRESSES: To obtain a copy of the
Final Project Agreement, Fact Sheet, or
Question and Answer Document,
contact: Michelle Glenn; US EPA;
Weyerhaeuser Project XL Regional Lead;
100 Alabama Street (Waste Division,
10th Floor); Atlanta, Georgia 30303, or
L. Nancy Birnbaum; US EPA;
Weyerhaeuser Project XL Headquarters
Lead; 401 M Street, SW (2129);
Washington, DC 20460. These
documents are also available via the
internet as the following location:
‘‘http://www.epa.gov/ProjectXL’’.
Questions to EPA regarding the
documents can be directed to Michelle
Glenn at (404) 562–8674 or L. Nancy
Birnbaum at (202) 260–2601.

To be included on the Weyerhaeuser
Project XL mailing list to receive
information about future public
meetings, XL progress reports, and other
mailings from Weyerhaeuser on the XL

project, contact: Janet McElmurray;
Weyerhaeuser Company; c/o Project XL;
PO Box 238; Oglethorpe, GA 31068. Ms.
McElmurray can also be reached by
telephone at (912) 472–5230.

Environmental Protection Agency;
3202 Mall; 401 M Street, S.W.; Mail
Code 2129; Washington, DC 20460. The
telephone number for the Division is
(202) 260–5754. The facsimile number
is (202) 401–6637. Additional
information on Project XL, including
documents referenced in this notice,
other EPA policy documents related to
Project XL, regional XL contacts,
application information, and
descriptions of existing XL projects and
proposals, is available via the internet at
‘‘http://www.epa.gov/ProjectXL’’ and
via an automated fax-on-demand menu
at (202) 260–8590.
FOR FURTHER INFORMATION CONTACT:
Michelle Glenn; US EPA; Weyerhaeuser
Project XL Regional Lead; 100 Alabama
Street (Waste Division, 10th Floor);
Atlanta, Georgia 30303; (404) 562–8674,
or L. Nancy Birnbaum; US EPA;
Weyerhaeuser Project XL Headquarters
Lead; 401 M Street, SW (2129);
Washington, DC 20460; (202) 260–2601.
SUPPLEMENTARY INFORMATION: The FPA
is a voluntary agreement developed
collaboratively by Weyerhaeuser Flint
River, local community members, and
state and federal regulators. Project XL,
announced in the Federal Register on
May 23, 1995 (FRL–5197–9), gives
regulated sources the flexibility to
develop alternative strategies that will
replace or modify specific regulatory
requirements on the condition that they
produce greater environmental benefits.
EPA has set a goal of implementing a
total of fifty projects undertaken in full
partnership with the states.

Through the FPA, Weyerhaeuser has
agreed to implement a range of
pollution prevention and other
environmental protection measures that
will have superior environmental and
related benefits. Weyerhaeuser will
study methods to reduce bleach plant
flow by fifty percent, enhance
timberlands management programs,
incorporate ISO 14001 standards into
the upgrade of the plant’s
environmental management system,
implement improved energy
conservation, reduce solid waste
generation by half, improve water
quality discharged to the river, and
decrease raw water demand.
Weyerhaeuser will also conduct a
variety of feasibility studies to further
reduce the environmental impact of the
mill, and share lessons learned with all
parties to the FPA and stakeholders.
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Weyerhaeuser has requested that
flexibility be granted in meeting
reporting and testing requirements
associated with a number of regulatory
programs as well as some of the
requirements of the Clean Air Act and
the proposed EPA cluster rules.
Emission and discharge testing will
continue. Weyerhaeuser proposed,
however, that routine reporting of such
testing be replaced with mid-year and
end-of-year compliance reports. All
records of testing and results will be
available upon request. Reporting not
covered by the agreement will continue.
Enforcement mechanisms now available
to the State and EPA will remain in
place.

Weyerhaeuser has also requested a
dual emission cap system which would
give the facility the flexibility to make
process changes or add equipment
while providing a strong incentive to
maintain or lower overall facility air
emissions. The flexibility of the dual
cap system should allow the facility to
fully utilize several previously
permitted units without triggering
permitting requirements for otherwise
minor changes in the plant.

When the rule requiring the use of
maximum available control technology
(MACT) for the pulp and paper industry
is promulgated (this is currently
proposed as part of EPA’s cluster rule),
the parties to the FPA will perform an
assessment to quantify the reductions in
hazardous air pollutants required of the
facility under the rule. The FPA
contemplates that Weyerhaeuser will be
given the flexibility to demonstrate that
the required reductions of hazardous air
pollutants can be achieved through the
use of innovative pollution prevention
and engineering approaches instead of
prescribed end-of-pipe controls.
Weyerhaeuser would be permitted to
use existing voluntary actions at non-
MACT, non-regulated emission sources
as well as future reductions at non-
MACT sources for compliance purposes.
Because the MACT rule is not yet final,
there is some uncertainty regarding the
type of flexibility that Weyerhaeuser
will request. However, the FPA
contemplates additional or alternative
enforceable mechanisms as appropriate,
and commits the parties to engage in
good faith discussions of the necessity,
feasibility, nature, and form of these
mechanisms.

After careful consideration of the
benefits offered by the project, balanced
against the flexibility granted to
Weyerhaeuser, EPA believes that the
actions described in the FPA meet the
criteria for an XL project.

Dated: January 24, 1997.
Jon Kessler,
Director, Emerging Sectors and Strategies
Division.
[FR Doc. 97–2463 Filed 1–30–97; 8:45 am]
BILLING CODE 6560–50–M

[FRL–5682–8]

Cancellation of Common Sense
Initiative Council, Automobile
Manufacturing Sector Subcommittee
Meeting

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of cancellation of open
meeting of the Public Advisory
Common Sense Initiative Council,
Automobile Manufacturing Sector
Subcommittee.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, Public Law
92–463, notice is given that the
Automobile Manufacturing Sector
Subcommittee of the Common Sense
Initiative Council meeting scheduled for
February 6, 1997, in Washington, D.C.
has been cancelled.

CANCELLATION OF OPEN MEETING NOTICE:
Notice is hereby given that the
Environmental Protection Agency, has
cancelled an open meeting of the
Automobile Manufacturing Sector
Subcommittee which was scheduled for
Thursday, February 6, 997.

Project development is not ready for
subcommittee dialogue and decisions;
therefore, the February meeting has
been cancelled. A late March meeting
will be scheduled. Once the plans for
this meeting have been finalized, a
notice will be published.

FOR FURTHER INFORMATION: For more
information about the cancellation of
this meeting, please contact either Alan
W. Powell, Designated Federal Officer
(DFO), at EPA, Region 4, by telephone
on (404)-562–9045, by fax on (404) 562–
9068 or by mail at 100 Alabama Street,
S.W., Atlanta, Georgia 30303; or Keith
Mason, Alternate DFO, at EPA on (202)
260–1360.

Dated: January 27, 1997.
Prudence Goforth,
Designated Federal Officer.
[FR Doc. 97–2462 Filed 1–30–97; 8:45 am]
BILLING CODE 6560–50–P

[OPP–00467; FRL–5586–9]

State FIFRA Issues Research and
Evaluation Group (SFIREG) Water
Quality and Pesticide Disposal
Working Committee; Open Meeting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: The State FIFRA Issues
Research and Evaluation Group
(SFIREG) Water Quality and Pesticide
Disposal Committee will hold a 2–day
meeting, February 3 and 4, 1997. This
notice announces the location and times
for the meeting and sets forth the
tentative agenda topics.The meeting is
open to the public.
DATES: The SFIREG Working Committee
on Water Quality and Pesticide Disposal
will meet on Monday, February 3, 1997,
from 8:30 a.m. to 4:00 p.m. and
Tuesday, February 4, 1997, from 8:30
a.m. to 12:00 p.m.
ADDRESSES: The meeting will be held at:
the Doubletree Hotel, 300 Army-Navy
Drive, Crystal City-Arlington, VA.
FOR FURTHER INFORMATION CONTACT: By
mail: Elaine Y. Lyon, Office of Pesticide
Programs (7506C), Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: Rm. 1101B,
Crystal Mall #2; 1921 Jefferson Davis
Highway, Crystal City-Arlington, VA,
(703) 305–5306; (fax)(703) 308–3259; e-
mail: Lyon.elaine@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: The
tentative agenda of the SFIREG
Committee on Water Quality and
Pesticide Disposal includes the
following:

1. Tribal management plans.
2. Water monitoring needs - EPA/

NASA workshop.
3. Definition of solid waste and

hazardous waste.
4. Biodegradable coating for atrazine

(tentative).
5. Pesticide use statistics gathered by

USDA.
6. USDA Ag research service and

status of evaluation of best management
practices (BMPs).

7. Surface water survey.
8. State management plan comment

summary.
9. Funding for state management

plans.
10. State management plan rule

review process.
11. Reports from committee members.
12. Other topics as appropriate.

List of Subjects

Environmental protection.
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Dated: January 24, 1997.

Cathleen Kronopolus,
Acting Director, Field Operations Division,
Office of Pesticide Programs.

[FR Doc. 97–2496 Filed 1–29–97; 8:45 am]
BILLING CODE 6560–50–F

[OPP–34099; FRL–5374–5]

Availability of Reregistration Eligibility
Decision Documents for Comment;
Certain Chemicals

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of availability of
Reregistration Eligibility Decision
documents; opening of public comment
period.

SUMMARY: This notice announces the
availability of the Reregistration
Eligibility Decision (RED) documents for
the active ingredients Alkyl
Imidazolines, Amitraz, Amitrole,
Ancymidol, Bronopol, Chlorhexidine
diacetate, Chlorpropham, Coumaphos,
Cryolite, Desmedipham,
Dibromodicyanobutane, Dimethoxane,
Hydroxyethyl octyl sulfide,
Hydroxypropylmethanethiosulfonate,
Methyloxazolidine, Mitin-FF,
Norflurazon, O-benzyl-p-chlorophenol
and salts, Prometryn, Propamocarb
hydrochloride, Starlicide,
Tetrachlorvinphos, and Trifluralin. This
notice starts a 60–day public comment
period. The REDs for the chemicals
listed above are the Agency’s formal
regulatory assessments of the health and
environmental data base of the subject
chemicals and present the Agency’s
determination regarding which
pesticidal uses are eligible for
reregistration.

Please note that these REDs were
finalized and signed prior to August 3,

1996. On that date, the Food Quality
Protection Act of 1996 (‘‘FQPA’’)
became effective, amending portions of
both the pesticide law (FIFRA) and the
food and drug law (FFDCA). These
REDs don’t address any issues raised by
FQPA, and any tolerance-related
statements in the RED did not take into
account any changes in tolerance
assessment procedures required under
FQPA. To the extent that these REDs
indicate that a change in any tolerance
is necessary, that determination will be
reassessed by the Agency under the
standards set forth in FQPA before a
proposed tolerance is issued. To the
extent that the RED does not indicate
that a change in the tolerance is
necessary, that tolerance, too, will be
reassessed in the future pursuant to the
requirements of FQPA.
DATES: Written comments on these
decisions must be submitted by April 1,
1997.
ADDRESSES: Three copies of comments
identified with the docket number
‘‘OPP–34099’’ and the case number
(noted below), should be submitted to:
By mail: OPP Pesticide Docket, Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, deliver comments to: OPP
Pesticide Docket, Rm. 1132, Crystal Mall
2 (CM #2), 1921 Jefferson Davis
Highway, Arlington, VA.

Comments and data may also be
submitted electronically by sending
electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on disks in WordPerfect in 5.1

file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket number
‘‘OPP–34099’’. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic comments on
this notice may be filed online at many
Federal Depository Libraries. Additional
information on electronic submissions
can be found in ‘‘SUPPLEMENTARY
INFORMATION’’ at the end of this
document.

Information submitted as a comment
in response to this notice may be
claimed confidential by marking any
part or all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public docket.
Information not marked confidential
will be included in the public docket
without prior notice (including
comments and data submitted
electronically). The public docket and
docket index, including printed paper
versions of electronic comments, which
does not include any information
claimed as CBI will be available for
public inspection in Rm. 1132 at the
address given above, from 8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays.

To request a copy of any of the above
listed RED documents, or a RED Fact
Sheet, contact the OPP Pesticide Docket,
Public Response and Program Resources
Branch, in Rm. 1132 at the address
given above or call (703) 305–5805.

FOR FURTHER INFORMATION CONTACT:
Technical questions on the above listed
decisions should be directed to the
appropriate Chemical Review Managers:

Chemical Name Case No. Chemical Review
Manager

Telephone
No. E-mail Address

Alkyl Imidazolines .................................................. 3010 ............ Margaret Rice ......... 308–8039 ...... Rice.margaret@epamail.epa.gov.
Amitraz ................................................................... 0234 ............ Mario Fiol ................ 308–8049 ...... Fiol.mario@epamail.epa.gov.
Amitrole .................................................................. 0095 ............ Mario Fiol ................ 308–8049 ...... Fiol.mario@epamail.epa.gov.
Ancymidol .............................................................. 3017 ............ Rieman Rhinehart ... 308–8584 ...... Rhinehart.rieman@epamail.epa.gov.
Bronopol ................................................................ 2770 ............ Ron Kendall ............ 308–8068 ...... Kendall.ron@epamail.epa.gov.
Chlorhexidine diacetate ......................................... 3038 ............ Bonnie Adler ........... 308–8523 ...... Adler.bonnie@epamail.epa.gov.
Chlorpropham ........................................................ 0271 ............ Margery Exton ........ 308–8042 ...... Exton.margery@epamail.epa.gov.
Coumaphos ........................................................... 0018 ............ Dennis McNeilly ...... 308–8066 ...... McNeilly.dennis@epamail.epa.gov.
Cryolite ................................................................... 0087 ............ Dana Lateulere ....... 308–8044 ...... Lateulere.dana@epamail.epa.gov.
Desmedipham ........................................................ 2150 ............ Richard Gebken ...... 308–8591 ...... Gebken.richard@epamail.epa.gov.
Dibromodicyanobutane .......................................... 2780 ............ Yvonne Brown ........ 308–8073 ...... Brown.yvonne@epamail.epa.gov.
Dimethoxane .......................................................... 3064 ............ CP Moran ............... 308–8590 ...... Moran.cp@epamail.epa.gov.
Hydroxyethyl octyl sulfide ...................................... 3103 ............ Ron Kendall ............ 308–8068 ...... Kendall.ron@epamail.epa.gov.
Hydroxypropylmethanethiosulfonate ..................... 3033 ............ Pat Dobak ............... 308–8180 ...... Dobak.pat@epamail.epa.gov.
Methyloxazolidine .................................................. 3095 ............ Margaret Rice ......... 308–8039 ...... Rice.margaret@epamail.epa.gov.
Mitin–FF ................................................................. 3097 ............ Rieman Rhinehart ... 308–8584 ...... Rhinehart.rieman@epamail.epa.gov.
Norflurazon ............................................................ 0229 ............ Karen Jones ........... 308–8047 ...... Jones.karen@epamail.epa.gov.
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Chemical Name Case No. Chemical Review
Manager

Telephone
No. E-mail Address

O-benzyl-p-chloroplenol and salts ......................... 2045 ............ Barbara Briscoe ...... 308–8177 ...... Briscoe.barbara@epamail.epa.gov.
Propamocarb hydrochloride .................................. 3124 ............ Kathleen Depukat ... 308–8587 ...... Depukat.kathleen@epamail.epa.gov.
Prometryn .............................................................. 0467 ............ Mario Fiol ................ 308–8049 ...... Fiol.mario@epamail.epa.gov.
Starlicide ................................................................ 2610 ............ Margaret Rice ......... 308–8039 ...... Rice.margaret@epamail.epa.gov.
Tetrachlorvinphos .................................................. 0321 ............ Bill Wooge .............. 308–8794 ...... Wooge.bill@epamail.epa.gov.
Trifluralin ................................................................ 0179 ............ Connie Childress .... 208–8076 ...... Childress.connie@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: The
Agency has issued Reregistration
Eligibility Decision (RED) documents for
the pesticidal active ingredients listed
above. Under the Federal Insecticide,
Fungicide, and Rodenticide Act, as
amended in 1988, EPA is conducting an
accelerated reregistration program to
reevaluate existing pesticides to make
sure they meet current scientific and
regulatory standards. The data base to
support the reregistration of each of the
chemicals listed above is substantially
complete.

All registrants of products containing
one or more of the above listed active
ingredients have been sent the
appropriate RED documents and must
respond to labeling requirements and
product specific data requirements (if
applicable) within 8 months of receipt.
Products containing other active
ingredients will not be reregistered until
those other active ingredients are
determined to be eligible for
reregistration.

The reregistration program is being
conducted under Congressionally
mandated time frames, and EPA
recognizes both the need to make timely
reregistration decisions and to involve
the public. Therefore, EPA is issuing
these REDs as final documents with a
60–day comment period. Although the
60–day public comment period does not
affect the registrant’s response due date,
it is intended to provide an opportunity
for public input and a mechanism for
initiating any necessary amendments to
the RED. All comments will be carefully
considered by the Agency. If any
comment significantly affects a RED,
EPA will amend the RED by publishing
the amendment in the Federal Register.

A record has been established for this
notice under docket number ‘‘OPP–
34099’’ (including comments and data
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Rm. 1132 of the

Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic copies of the REDs and
RED fact sheets can be downloaded
from the Pesticide Special Review and
Reregistration Information System at
(703) 308–7224, and also can be reached
on the Internet via fedworld.gov and
EPA’s gopher server, gopher.epa.gov.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record of this notice, as
well as the public version, as described
above will be kept in paper form.
Accordingly, EPA will transfer all
comments received electronically into
printed, paper form as they are received
and will place the paper copies in the
official record which will also include
all comments submitted directly in
writing. The official record is the paper
record maintained at the address in
‘‘ADDRESSES’’ at the beginning of this
document.

List of Subjects
Environmental protection.

Dated: January 22, 1997.

Lois A. Rossi,
Director, Special Review and Reregistration
Division, Office of Pesticide Programs.

[FR Doc. 97–2467 Filed 1–30–97; 8:45 am]
BILLING CODE 6560–50–F

FEDERAL DEPOSIT INSURANCE
CORPORATION

Sunshine Act Meeting

Pursuant to the provisions of the
‘‘Government in the Sunshine Act’’ (5
U.S.C. 552b), notice is hereby given that
the Federal Deposit Insurance

Corporation’s Board of Directors will
meet in open session at 10:00 a.m. on
Tuesday, February 4, 1997, to consider
the following matters:

Summary Agenda: No substantive
discussion of the following items is
anticipated. These matters will be
resolved with a single vote unless a
member of the Board of Directors
requests that an item be moved to the
discussion agenda.
Reports of actions taken pursuant to

authority delegated by the Board of
Directors.

Memorandum and resolution re: Part 325
Proposal to Revise Leverage and Risk-
Based Capital Rules to Eliminate Certain
Interagency Differences.

Memorandum and resolution re: Final
Amendment to Part 335 of the FDIC
Rules and Regulations—Securities of
Nonmember Insured Banks.

Memorandum and resolution re: Final
Amendment to Part 350—Disclosure of
Financial and Other Information by
FDIC-Insured State Nonmember Banks.

Memorandum and resolution re: Proposed
Amendments to 12 C.F.R. Part 360—
Receivership Rules.

Discussion Agenda:
Memorandum and resolution re: Proposed

Rule to implement New Deposit Shifting
Statute.

The meeting will be held in the Board
Room on the sixth floor of the FDIC
Building located at 550—17th Street,
N.W., Washington, D.C.

The FDIC will provide attendees with
auxiliary aids (e.g., sign language
interpretation) required for this meeting.
Those attendees needing such assistance
should call (202) 416–2449 (Voice);
(202) 416–2004 (TTY), to make
necessary arrangements.

Requests for further information
concerning the meeting may be directed
to Mr. Jerry L. Langley, Executive
Secretary of the Corporation, at (202)
898–6757.

Dated: January 28, 1997.
Federal Deposit Insurance Corporation.

Jerry L. Langley,
Executive Secretary.
[FR Doc. 97–2544 Filed 1–29–97; 11:20 am]
BILLING CODE 6714–01–M
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Use of Large-Value Funds Transfers
for Money Laundering; Rescission of
Policy Statement

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Rescission of policy statement.

SUMMARY: As part of the FDIC’s
systematic review of its regulations and
written policies under section 303(a) of
the Riegle Community Development and
Regulatory Improvement Act of 1994
(CDRI), the FDIC is rescinding its
adoption of the policy statement
(Statement) concerning the problem of
the use of large-value funds transfers for
money laundering. The Statement
recommends that banks obtain and
maintain certain records with respect to
funds transfers sent or received in the
normal course of business. The FDIC is
rescinding the adoption of the
Statement because it was replaced by an
amendment to the Bank Secrecy Act
regulations.
DATES: This Statement is rescinded on
January 31, 1997.
FOR FURTHER INFORMATION CONTACT: R.
Eugene Seitz, Review Examiner, (202)
898–6793, Division of Supervision;
Barbara Katron, Counsel, (202) 736–
0564, Legal Division, FDIC, 550 17th
Street, N.W., Washington, D.C. 20429.
SUPPLEMENTARY INFORMATION: The FDIC
is conducting a systematic review of its
regulations and written policies. Section
303(a) of the CDRI (12 U.S.C. 4803(a))
requires each federal banking agency to
streamline and modify its regulations
and written policies in order to improve
efficiency, reduce unnecessary costs,
and eliminate unwarranted constraints
on credit availability. Section 303(a)
also requires each federal banking
agency to remove inconsistencies and
outmoded and duplicative requirements
from its regulations and written
policies.

As part of this review, the FDIC has
determined that the Statement is
outmoded, and that the FDIC’s written
policies can be streamlined by its
elimination.

The Statement was published on
March 17, 1993, 58 FR 14400, effective
December 8, 1992, by the Federal
Financial Institutions Examination
Council (FFIEC). The Statement
recommended that banks obtain and
maintain certain records concerning
funds transfers originated or received.
The FFIEC adopted the Statement upon
the recommendation of the Financial
Action Task Force (FATF) as a means to
assist law enforcement agencies in the
identification and documentation of
parties to funds transfers. Each federal

banking agency subsequently adopted
the Statement.

On January 3, 1995, the Department of
the Treasury and the Board of Governors
of the Federal Reserve System jointly
published in the Federal Register an
amendment to the Bank Secrecy Act
(BSA) regulations that requires financial
institutions to obtain and maintain
records concerning funds transfers
originated or received by the
institutions. The recordkeeping
requirements contained in the
amendment to the BSA regulations are
the same as those recommended in the
Statement. The amendment to the BSA
regulations became effective May 28,
1996; the Statement has become
duplicative and, therefore, unnecessary.

On September 13, 1996, the FFIEC
voted to rescind the Statement.

For the above reasons, the FDIC’s
adoption of the Statement is hereby
rescinded.

Dated at Washington, D.C., this 21st day of
January, 1997.

By Order of the Board of Directors.
Federal Deposit Insurance Corporation.
Jerry L. Langley,
Executive Secretary.
[FR Doc. 97–2356 Filed 1–30–97; 8:45 am]
BILLING CODE 6714–01–P

FEDERAL RESERVE SYSTEM

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Board of Governors of the
Federal Reserve System
ACTION: Notice

BACKGROUND: On June 15, 1984, the
Office of Management and Budget
(OMB) delegated to the Board of
Governors of the Federal Reserve
System (Board) its approval authority
under the Paperwork Reduction Act, as
per 5 CFR 1320.16, to approve of and
assign OMB control numbers to
collection of information requests and
requirements conducted or sponsored
by the Board under conditions set forth
in 5 CFR 1320 Appendix A.1. The
Federal Reserve may not conduct or
sponsor, and the respondent is not
required to respond to, an information
collection that has been extended,
revised, or implemented on or after
October 1, 1995, unless it displays a
currently valid OMB control number.
Board-approved collections of
information will be incorporated into
the official OMB inventory of currently
approved collections of information. A
copy of the OMB 83-I and supporting

statement and the approved collection
of information instrument will be
placed into OMB’s public docket files.
The following information collection,
which is being handled under this
delegated authority, has received initial
Board approval and is hereby published
for comment. At the end of the comment
period, the proposed information
collection, along with an analysis of
comments and recommendations
received, will be submitted to the Board
for final approval under OMB delegated
authority. Comments are invited on the
following:

a. Whether the proposed collection of
information is necessary for the proper
performance of the Federal Reserve’s
functions; including whether the
information has practical utility;

b. The accuracy of the Federal
Reserve’s estimate of the burden of the
proposed information collection,
including the validity of the
methodology and assumptions used;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected; and

d. Ways to minimize the burden of
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology.
DATES: Comments must be submitted on
or before April 1, 1997.
ADDRESSES: Comments, which should
refer to the OMB control number or
agency form number, should be
addressed to William W. Wiles,
Secretary, Board of Governors of the
Federal Reserve System, 20th and C
Streets, N.W., Washington, DC 20551, or
delivered to the Board’s mail room
between 8:45 a.m. and 5:15 p.m., and to
the security control room outside of
those hours. Both the mail room and the
security control room are accessible
from the courtyard entrance on 20th
Street between Constitution Avenue and
C Street, N.W. Comments received may
be inspected in room M-P-500 between
9:00 a.m. and 5:00 p.m., except as
provided in section 261.8 of the Board’s
Rules Regarding Availability of
Information, 12 CFR 261.8(a).

A copy of the comments may also be
submitted to the OMB desk officer for
the Board: Alexander T. Hunt, Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Room 3208,
Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT: A
copy of the proposed form and
instructions, the Paperwork Reduction
Act Submission (OMB 83-I), supporting
statement, and other documents that
will be placed into OMB’s public docket
files once approved may be requested
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1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

from the agency clearance officer, whose
name appears below.

Mary M. McLaughlin, Chief, Financial
Reports Section (202-452-3829),
Division of Research and Statistics,
Board of Governors of the Federal
Reserve System, Washington, DC 20551.
Telecommunications Device for the Deaf
(TDD) users may contact Dorothea
Thompson (202-452-3544), Board of
Governors of the Federal Reserve
System, Washington, DC 20551.

Proposal to approve under OMB
delegated authority the extension,
without revision, of the following
report:

1. Report title: Report of Medium-
Term Note Issuance
Agency form number: FR 2600m, q, and
s
OMB control number: 7100-0245
Frequency: monthly (m), quarterly (q),
and semiannual (s)
Reporters: U.S. corporations
Annual reporting hours: 94
Estimated average hours per response:
0.083
Number of respondents: 424
Small businesses are not affected.

General description of report: This
information collection is voluntary (12
U.S.C. sections 225a and 353 et seq.)
and the data collected will no longer be
treated as confidential.

Abstract: This report collects
information on the monthly volume of
medium-term notes issued by
corporations. The Federal Reserve Board
obtains the data from a universe of
issuers (currently 424 corporations). The
survey is conducted monthly, quarterly,
or semiannually, depending on the
reporter’s level and frequency of
issuance activity. In addition, once a
year, all reporters report the amount of
medium-term notes outstanding.The
information collected on the report is
used to estimate the volume of new
securities issuance by U.S. corporations
that is published in the Federal Reserve
Bulletin and to construct estimates of
corporate securities outstanding that are
used in the flow of funds accounts.

Board of Governors of the Federal Reserve
System, January 27, 1997.
William W. Wiles,
Secretary of the Board.
[FR Doc. 97–2368 Filed 1–30–97; 8:45AM]
Billing Code 6210–01–F

FEDERAL TRADE COMMISSION

[Dkt C–3670]

Randolf D. Albertson: Prohibited Trade
Practices, and Affirmative Correction
Actions

AGENCY: Federal Trade Commission.

ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition this
consent order prohibits, among other
things, a Michigan-based individual
doing business as Wolverine Capital
from misrepresenting, in advertisements
for cash grant assistance programs, the
number of people who are approved for
grants and the services or assistance
provided in obtaining grants, loans, or
any other financial product or service.
The consent order requires the
respondent to possess competent and
reliable evidence to substantiate such
claims.
DATES: Complaint and Order issued June
12, 1996.1
FOR FURTHER INFORMATION CONTACT:
Nicholas Franczyk, Federal Trade
Commission, Chicago Regional Office,
55 East Monroe St., Suite 1860, Chicago,
IL 60603. (312) 353–8156.
SUPPLEMENTARY INFORMATION: On
Monday, April 1, 1996, there was
published in the Federal Register, 61 FR
14324, a proposed consent agreement
with analysis In the Matter of Randolf
D. Albertson, for the purpose of
soliciting public comment. Interested
parties were given sixty (60) days in
which to submit comments, suggestions
or objections regarding the proposed
form of the order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5,38 Stat. 719, as amended; 15
U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2444 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3665]

Timothy R. Bean; Prohibited Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting

unfair or deceptive acts or practices and
unfair methods of competition, this
consent order prohibits, among other
things, a California individual doing
business as DMC Publishing Group from
misrepresenting, in its advertisements
for a work-at-home business, the profits,
earnings, income, or sales from such
business opportunity and prohibits any
future earnings claims unless, at the
time of making the representative, the
respondent possesses and relies upon
competent and reliable evidence that
substantiates the claim.
DATES: Complaint and Order issued June
10, 1996.1
FOR FURTHER INFORMATION CONTACT:
Nicholas Franczyk, Federal Trade
Commission, Chicago Regional Office,
55 East Monroe St., Suite 1860, Chicago,
IL 60603. (312) 353–8156.
SUPPLEMENTARY INFORMATION: On
Monday, April 1, 1996, there was
published in the Federal Register, 61 FR
14309, a proposed consent agreement
with analysis In the Matter of Timothy
R. Bean, for the purpose of soliciting
public comment. Interested parties were
given sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of the
order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2450 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3659]

Benckiser Consumer Products, Inc.;
Prohibited Trade Practices, and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent order prohibits, among other
things, the Connecticut-based company
from misrepresenting that a portion of
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1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, NW., Washington, DC 20580.

the revenue from the sale of any
household cleaning products is donated
to any organization. If the respondent
chooses to make such claims in the
future, the consent order requires the
respondent to clearly and prominently
disclose the method of determining the
amount of the donation.
DATES: Complaint and Order issued
May, 1996.1
FOR FURTHER INFORMATION CONTACT:
Thomas Carter, Federal Trade
Commission, Dallas Regional Office,
1999 Bryan Street, Suite 2150, Dallas,
TX 75201. (214) 979–9350.
SUPPLEMENTARY INFORMATION: On
Wednesday, March 13, 1996, there was
published in the Federal Register, 61 FR
10347, a proposed consent agreement
with analysis In the Matter of Benckiser
Consumer Products, Inc., for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit comments,
suggestions or objections regarding the
proposed form of the order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2432 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3674]

Budget Rent A Car Systems, Inc.;
Prohibited Trade Practices, and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent order prohibits, among other
things, an Illinois-based corporation
from failing to disclose, clearly and
prominently, any representation relating
to the renter’s liability for loss of or
damage to a rental vehicle, and from
failing to post at each Budget rental
location a sign, clearly and prominently,
containing the disclosure statement. In

addition, the consent order prohibits the
respondent from misrepresenting: the
obligation of the renter to make any
payment as a result of loss of or damage
to a rental vehicle; and the value of a
vehicle that has been lost or damaged.
DATES: Complaint and Order issued June
17, 1996.1

FOR FURTHER INFORMATION CONTACT:
Randall Brook, Federal Trade
Commission, Seattle Regional Office,
915 Second Ave., Suite 2896, Seattle,
WA. 98174. (206) 220–6366.
SUPPLEMENTARY INFORMATION: On
Thursday, April 4, 1996, there was
published in the Federal Register, 61 FR
15071, a proposed consent agreement
with analysis In the Matter of Budget
Rent A Car Systems, Inc., for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit comments,
suggestions or objections regarding the
proposed form of the order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2434 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3662]

Cancer Treatment Centers of America,
Inc., et al.; Prohibited Trade Practices,
and Affirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent order requires, among other
things, the Illinois-based company and
two affiliated hospitals to substantiate
future claims regarding the success or
efficacy of their cancer treatments and
to ensure that testimonials they use do
not misrepresent the typical experience
of their patients.

DATES: Complaint and Order issued May
31, 1996.1
FOR FURTHER INFORMATION CONTACT:
Walter Gross, FTC/H–200, Washington,
D.C. 20580. (202) 326–3319.
SUPPLEMENTARY INFORMATION: On
Tuesday, March 26, 1996, there was
published in the Federal Register, 61 FR
13197, a proposed consent agreement
with analysis In the Matter of Cancer
Treatment Centers of America, Inc., et
al., for the purpose of soliciting public
comment. Interested parties were given
sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of the
order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45, 52)
Donald S. Clark,
Secretary.
[FR Doc. 97–2436 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3667]

Martha Clark; Prohibited Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent order prohibits, among other
things, a New York-based individual
doing business as Simplex Services
from misrepresenting, in
advertisements—via a computer
communications network, or by any
other means—for a credit repair
product, any right or remedy available
under the Fair Credit Reporting Act,
including the ability to remove adverse
information in any credit report, and the
legality of any credit repair product.
DATES: Complaint and Order issued June
10, 1996.1
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1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

1 Copies of the Complaint, the Decision and
Order, and Commissioner Azcuenaga’s statement
and the statement of the Commission are available
from the Commission’s Public Reference Branch,
H–130, 6th Street & Pennsylvania Avenue, NW.,
Washington, DC 20580.

1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

FOR FURTHER INFORMATION CONTACT:
Nicholas Franczyk, Federal Trade
Commission, Chicago Regional Office,
55 East Monroe St., Suite 1860, Chicago,
IL 60603. (312) 353–8156.
SUPPLEMENTARY INFORMATION: On
Monday, April 1, 1996, there was
published in the Federal Register, 61 FR
14320, a proposed consent agreement
with analysis In the Matter of Martha
Clark, for the purpose of soliciting
public comment. Interested parties were
given sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of the
order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2441 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3666]

Brian Coryat; Prohibited Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent order prohibits, among other
things, a California individual doing
business as Enterprising Solutions from
misrepresenting any credit repair
product, credit reporting remedy or the
ability to remove adverse information in
any credit report. In addition, the
consent order prohibits the respondent
from misrepresenting profits, earnings,
income, or sales from such business
opportunity.
DATES: Complaint and Order issued June
10, 1996.1

FOR FURTHER INFORMATION CONTACT:
Nicholas Franczyk, Federal Trade
Commission, Chicago Regional Office,
55 East Monroe St., Suite 1860, Chicago,
IL. 60603. (312) 353–8156,

SUPPLEMENTARY INFORMATION: On
Monday, April 1, 1996, there was
published in the Federal Register 61 FR
14311, a proposed consent agreement
with analysis In the Matter of Brian
Coryat, for the purpose of soliciting
public comment. Interested parties were
given sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of the
order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46,
Interprets or applies sec. 5, 38 Stat. 719, as
amended; 15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2433 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3658]

Dell Computer Corporation; Prohibited
Trade Practices, and Affirmative
Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition this
consent order prohibits, among other
things, a Texas-based personal computer
manufacturer from enforcing its patent
rights against computer manufacturers
using the VL-bus, a mechanism to
transfer instructions between the
computer’s central processing unit and
its peripherals.
DATES: Complaint and Order issued May
20, 1996.1
FOR FURTHER INFORMATION CONTACT:
William Baer, FTC/H–374, Washington,
DC 20580. (202) 326–2932.
SUPPLEMENTARY INFORMATION: On
Wednesday, November 22, 1995, there
was published ion the Federal Register,
60 FR 57870, a proposed consent
agreement with analysis In the Matter of
Dell Computer Corporation, for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit comments,

suggestions or objections regarding the
proposed form of the order.

Comments were filed and considered
by the Commission. The Commission
has ordered the issuance of the
complaint in the form contemplated by
the agreement, made its jurisdictional
findings and entered a slightly modified
order to cease and desist in disposition
of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2435 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3663]

The Diet Workshop Inc., et al.;
Prohibited Trade Practices, and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent order prohibits, among other
things, the Massachusetts-based
corporations from misrepresenting the
results of any weight-loss program they
offer, requires them to possess scientific
data to substantiate any claims
concerning weight-loss and
maintenance, and mandates that they
make certain disclosures regarding
maintenance and other claims.
DATES: Complaint and Order issued June
3, 1996.1
FOR FURTHER INFORMATION CONTACT:
Gary Cooper, Federal Trade
Commission, Boston Regional Office,
101 Merrimac Street, Suite 810, Boston,
MA. 02114–4719. (617) 424–5960.
SUPPLEMENTARY INFORMATION: On
Wednesday, March, 27, 1996, there was
published in the Federal Register, 61 FR
13497, a proposed consent agreement
with analysis In the Matter of The Diet
Workshop Inc., et al., for the purpose of
soliciting public comment. Interested
parties were given sixty (60) days in
which to submit comments, suggestions
or objections regarding the proposed
form of the order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
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1 Copies of the Modifying Order are available
from the Commission’s Public Reference Branch,
H–130, 6th Street and Pennsylvania Avenue, N.W.,
Washington, D.C. 20580.

1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45, 52)
Donald S. Clark,
Secretary.
[FR Doc. 97–2437 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–2966]

General Motors Corporation;
Prohibited Trade Practices and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.

ACTION: Modifying Order.

SUMMARY: This order reopens a 1979
consent order that settled allegations
that General Motors (GM) engaged in
unfair and deceptive practices by selling
cars with engines and other equipment
manufactured by a different GM
division without informing purchasers.
This order modifies the consent order
by allowing GM to display division
brand nameplates on engines that are
not manufactured by that GM division.
In addition, the Commission deleted the
provisions from the modified order that
have expired, concluding that
elimination of the expired provisions is
warranted. The commission determined
that changed conditions of fact justified
reopening the proceeding and
modifying the order.

DATES: Consent order issued May 18,
1979. Modifying order issued December
21, 1995.1

FOR FURTHER INFORMATION CONTACT:
Justin Dingfelder, FTC/S–4302,
Washington, D.C. 20580. (202) 326–
3017.

SUPPLEMENTARY INFORMATION: In the
Matter of General Motors Corporation.
The prohibited trade practices and/or
corrective actions as set forth at 44 FR
34922, are changed, in part, as indicated
in the summary.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2438 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3661]

Johnson & Collins Research, Inc., et
al.; Prohibited Trade Practices, and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.

ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent order prohibits, among other
things, a Minnesota-based company and
its officer from misrepresenting the
efficacy and results of their weight-loss
products, and requires the respondents
to disclose that such product consists
primarily of a booklet or pamphlet
containing information and advice on
weight loss, and to possess competent
and reliable scientific evidence to
substantiate any future advertisements
for weight-loss booklets or for other
weight-loss products or programs.

DATES: Complaint and Order issued May
31, 1996.1

FOR FURTHER INFORMATION CONTACT:
Richard Cleland, FTC/S–4002,
Washington, D.C. 20580. (202) 326–
3088.

SUPPLEMENTARY INFORMATION: On
Tuesday, March 26, 1996, there was
published in the Federal Register, 61 FR
13199, a proposed consent agreement
with analysis In the Matter of Johnson
& Collins Research, Inc., et al., for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit comments,
suggestions or objections regarding the
proposed form of the order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2439 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3672]

Lyle R. Larson; Prohibited Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.

ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition this
consent order prohibits, among other
things, a Washington-based individual
doing business as Momentum from
misrepresenting, in advertisements—via
a computer communications network, or
by any other means—for a credit repair
product, any right or remedy available
under the Fair Credit Reporting Act,
including the ability to remove adverse
information in any credit report, and the
legality of any credit repair product. In
addition, the consent order requires the
respondent to disclose that the program
may violate federal criminal laws.

DATES: Complaint and Order issued June
12, 1996.1

FOR FURTHER INFORMATION CONTACT:
Nicholas Franczyk, Federal Trade
Commission, Chicago Regional Office,
55 East Monroe St., Suite 1860, Chicago,
IL. 60603. (312) 353–8156.

SUPPLEMENTARY INFORMATION: On
Monday, April 1, 1996, there was
published in the Federal Register, 61 FR
14316, a proposed consent agreement
with analysis In the Matter of Lyle R.
Larson, for the purpose of soliciting
public comment. Interested parties were
given sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of the
order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2440 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M
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1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

[Dkt. C–3657]

Mrs. Fields Cookies, Inc.; Prohibited
Trade Practices, and Affirmative
Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent order prohibits, among other
things, the Utah-based corporation from
misrepresenting the fat, saturated fat,
cholesterol or caloric content of baked
food products.
DATES: Complaint and Order issued May
13, 1996.1
FOR FURTHER INFORMATION CONTACT:
Phoebe Morse, Federal Trade
Commission, Boston Regional Office,
101 Merrimac Street, Suite 810, Boston,
MA. 02114–4719. (617)424–5960.
SUPPLEMENTARY INFORMATION: On
Wednesday, March 6, 1996, there was
published in the Federal Register, 61 FR
8939, a proposed consent agreement
with analysis In the Matter of Mrs.
Fields Cookies, Inc., for the purpose of
soliciting public comment. Interested
parties were given sixty (60) days in
which to submit comments, suggestions
or objections regarding the proposed
form of the order. No comments having
been received, the Commission has
ordered the issuance of the complaint in
the form contemplated by the
agreement, made its jurisdictional
findings and entered an order to cease
and desist, as set forth in the proposed
consent agreement, in disposition of this
proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45, 52)
Donald S. Clark,
Secretary.
[FR Doc. 97–2442 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3660]

NW Ayer, Inc.; Prohibited Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and

unfair methods of competition., this
consent prohibits, among other things,
the New York-based advertising agency
from misrepresenting the absolute or
comparative amount of cholesterol, total
fat, saturated fat, or any other fatty acid
in eggs or in any meat, dairy, or poultry
product, and from misrepresenting the
existence or results of any test or study.
DATES: Complaint and Order issued May
31, 1996.1
FOR FURTHER INFORMATION CONTACT:
Theodore Hoppock, FTC/S–4002,
Washington, D.C. 20580. (202) 326–
3087.
SUPPLEMENTARY INFORMATION: On
Tuesday, March 26, 1996, there was
published in the Federal Register, 61 FR
13202, a proposed consent agreement
with analysis In the Matter of NW Ayer,
Inc., for the purpose of soliciting public
comment. Interested parties were given
sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of the
order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45, 52)
Donald S. Clark,
Secretary.
[FR Doc. 97–2443 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3671]

Rick A. Rahim; Prohibited Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent order prohibits, among other
things, a Virginia-based individual
doing business as NBDC Credit
Resource Publishing from
misrepresenting, in advertisements—via
a computer communications network, or
by any other means—for a credit repair
product, the legality of any credit repair
product, and requires the respondent to

disclose that the program may violate
federal criminal laws.
DATES: Complaint and Order issued June
12, 1996.1
FOR FURTHER INFORMATION CONTACT:
Nicholas Franczyk, Federal Trade
Commission, Chicago Regional Office,
55 East Monroe St., Suite 1860, Chicago,
IL. 60603. (312) 353–8156.
SUPPLEMENTARY INFORMATION: On
Monday, April 1, 1996, there was
published in the Federal Register, 61 FR
14318, a proposed consent agreement
with analysis In the Matter of Rick A.
Rahim, for the purpose of soliciting
public comment. Interested parties were
given sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of the
order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45))
Donald S. Clark,
Secretary
[FR Doc. 97–2445 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Docket No. C–3664]

RxCare of Tennessee, Inc., et al.;
Prohibited Trade Practices, and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition this
consent order prohibits, among other
things, a Tennessee-based pharmacy
service administrative organization and
an unincorporated trade association
from: entering into, maintaining, or
enforcing a ‘‘most favored nations’’
clause in any participation agreement
with any pharmacy firm; auditing any
pharmacy firm for the purpose of
enforcing a ‘‘most favored nations’’
clause; or inducing, suggesting, urging,
encouraging, or assisting any person or
entity to take any action in violation of
this order.
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1 Copies of the Complaint, the Decision and
Order, and statements by Commissioner Azcuenaga
and Commissioner Varney are available from the
Commission’s Public Reference Branch, H–130, 6th
Street & Pennsylvania Avenue NW., Washington,
DC 20580.

1 Copies of the Compliant and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, NW., Washington, DC 20580.

1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

1 Copies of the Complaint and the Decision and
Order are available from the Commission’s Public
Reference Branch, H–130, 6th Street & Pennsylvania
Avenue, N.W., Washington, D.C. 20580.

DATES: Complaint and Order issued June
10, 1996. 1

FOR FURTHER INFORMATION CONTACT:
Randall Marks, FTC/S–3231,
Washington, DC 20580, (202) 326–2571.
SUPPLEMENTARY INFORMATION: On
Monday, January 29, 1996, there was
published in Federal Register, 61 FR
2833, a proposed consent agreement
with analysis In the Matter of RxCare of
Tennessee, Inc., et al., for the purpose
of soliciting public comment. Interested
parties were given sixty (60) days in
which to submit comments, suggestions
or objections regarding the proposed
form of the order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2447 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3673]

Saint-Gobain/Norton Industrial
Ceramics Corporation; Prohibited
Trade Practices, and Affirmative
Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent order requires, among other
things, a Massachusetts-based
corporation to divest businesses and
associated assets in the United States
markets for fused cast refractories, hot
surface igniters, and silicon carbide
refractory bricks. If the divestiture is not
completed as required, the Commission
may appoint one or more trustees to
divest the remaining properties and
assets.
DATES: Complaint and Order issued June
12, 1996.1

FOR FURTHER INFORMATION CONTACT:
Howard Morse, FTC/S–3627,
Washington, DC, 20580. (202) 326–2949.
SUPPLEMENTARY INFORMATION: On
Thursday, March 7, 1996, there was
published in the Federal Register 61 FR
9167, a proposed consent agreement
with analysis In the Matter of Saint-
Gobain/Norton Industrial Ceramics
Corporation, for the purpose of
soliciting public comment. Interested
parties were given sixty (60) days in
which to submit comments, suggestions
or objections regarding the proposed
form of the order.

Comments were filed and considered
by the Commission. The Commission
has ordered the issuance of the
compliant in the form contemplated by
the agreement, made its jurisdictional
findings and entered an order to divest,
as set forth in the proposed consent
agreement, in disposition of this
proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interpret
or apply sec. 5, 38 Stat. 719, as amended; sec.
7, 38 Stat. 731, as amended; 15 U.S.C. 45, 18)
Donald S. Clark,
Secretary.
[FR Doc. 97–2448 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3669]

Robert Serviss; Prohibited Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition this
consent order prohibits, among other
things, a Connecticut-based individual
doing business as Excell
Communications from misrepresenting,
in advertisements for a work-at-home
business, the income, earnings, or sales
from any business opportunity and
prohibits any claims concerning past,
present, or future earnings unless, at the
time of making the representation, it
possesses competent and reliable
evidence to substantiate the claim.
DATES: Complaint and Order issued June
12, 1996.1
FOR FURTHER INFORMATION CONTACT:
Nicholas Franczyk, Federal Trade
Commission, Chicago Regional Office,
55 East Monroe St., Suite 1860, Chicago,
IL. 60603. (312) 353–8156.

SUPPLEMENTARY INFORMATION: On
Monday, April 1, 1996, there was
published in the Federal Register, 61 FR
14313, a proposed consent agreement
with analysis In the Matter of Robert
Serviss, for the purpose of soliciting
public comment. Interested parties were
given sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of the
order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2446 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

[Dkt. C–3668]

Sherman G. Smith; Prohibited Trade
Practices, and Affirmative Corrective
Actions

AGENCY: Federal Trade Commission.
ACTION: Consent Order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair or deceptive acts or practices and
unfair methods of competition, this
consent order prohibits, among other
thins, a Utah-based individual doing
business as Starr Communications from
misrepresenting, in advertisements for a
work-at-home business, the income,
earnings, or sales from any business
opportunity and prohibits any claims
concerning past, present, or future
earnings unless, at the time of making
the representation, it possesses
competent and reliable evidence to
substantiate the claim.
DATES: Complaint and Order issued June
12, 1996.1
FOR FURTHER INFORMATION CONTACT:
Nicholas Franczyk, Federal Trade
Commission, Chicago Regional Office,
55 East Monroe St., Suite 1860, Chicago,
IL 60603. (312) 353–8156.
SUPPLEMENTARY INFORMATION: On
Monday, April 1, 1996, there was
published in the Federal Register, 61 FR
14322, a proposed consent agreement
with analysis In the Matter of Sherman
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G. Smith, for the purpose of soliciting
public comment. Interested parties were
given sixty (6) days in which to submit
comments, suggestions or objections
regarding the proposed form of the
order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered
an order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets
or applies sec. 5, 38 Stat. 719, as amended;
15 U.S.C. 45)
Donald S. Clark,
Secretary.
[FR Doc. 97–2449 Filed 1–30–97; 8:45 am]
BILLING CODE 6750–01–M

GENERAL ACCOUNTING OFFICE

Advisory Council on Government
Auditing Standards

The Advisory Council on Government
Auditing Standards will meet on
Monday, February 10, 1997, from 9:00
a.m. to 5:00 p.m., in room 7C13 of the
General Accounting Office building, 441
G St., NW., Washington, D.C.

The Advisory Council on Government
Auditing Standards will hold a meeting
to discuss issues that may impact
Government Auditing Standards. Any
interested person may attend the
meeting as an observer. Council
discussions and reviews are open to the
public.
FOR FURTHER INFORMATION CONTACT:
Marcia Buchanan, Assistant Director,
Government Auditing Standards, AIMD,
(202) 512–9321.

Dated: January 27, 1997.
Marcia B. Buchanan,
Assistant Director.
[FR Doc. 97–2335 Filed 1–30–97; 8:45 am]
BILLING CODE 1610–01–M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Toxic Substances and
Disease Registry

[ATSDR–116]

Availability of Final Toxicological
Profiles

AGENCY: Agency for Toxic Substances
and Disease Registry (ATSDR),
Department of Health and Human
Services (HHS).
ACTION: Notice of availability.

SUMMARY: This notice announces the
availability of two new final and eight
updated final toxicological profiles of
priority hazardous substances
comprising the eighth set prepared by
ATSDR.
FOR FURTHER INFORMATION CONTACT: Ms.
Loretta Norman, Division of Toxicology,
Agency for Toxic Substances and
Disease Registry, Mailstop E–29, 1600
Clifton Road, NE., Atlanta, Georgia
30333, telephone (404) 639–6322.
SUPPLEMENTARY INFORMATION: The
Superfund Amendments and
Reauthorization Act (SARA) (Pub. L.
99–499) amends the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA or Superfund) (42 U.S.C. 9601
et seq.) by establishing certain
requirements for ATSDR and the
Environmental Protection Agency (EPA)
with regard to hazardous substances
which are most commonly found at
facilities on the CERCLA National
Priorities List (NPL). Among these
statutory requirements is a mandate for
the Administrator of ATSDR to prepare
toxicological profiles for each substance
included on the priority lists of
hazardous substances. These lists
identified 275 hazardous substances
that ATSDR and EPA determined pose
the most significant potential threat to
human health. The availability of the
revised list of the 275 most hazardous

substances was announced in the
Federal Register on April 29, 1996 (61
FR 18744). For prior versions of the list
of substances see Federal Register
notices dated April 17, 1987 (52 FR
12866); October 20, 1988 (53 FR 41280);
October 26, 1989 (54 FR 43619); October
17, 1990 (55 FR 42067); October 17,
1991 (56 FR 52166); October 28, 1992
(57 FR 48801); and February 28, 1994
(59 FR 9486).

Notice of the availability of drafts of
the eighth set of toxicological profiles
for public review and comment was
published in the Federal Register on
October 21, 1994 (59 FR 53186), with
notice of a 90-day public comment
period for each profile, starting from the
actual release date. Following the close
of each comment period, chemical-
specific comments were addressed, and
where appropriate, changes were
incorporated into each profile. The
public comments and other data
submitted in response to the Federal
Register notice bear the docket control
number ATSDR–88. This material is
available for public inspection at the
Division of Toxicology, Agency for
Toxic Substances and Disease Registry,
Building 4, Suite 2400, Executive Park
Drive, Atlanta, Georgia, (not a mailing
address) between 8 a.m. and 4:30 p.m.,
Monday through Friday, except legal
holidays.

Availability

This notice announces the availability
of two new final and eight updated final
toxicological profiles comprising the
eighth set prepared by ATSDR. The
following toxicological profiles are now
available through the U.S. Department
of Commerce, National Technical
Information Service (NTIS), 5285 Port
Royal Road, Springfield, Virginia 22161,
telephone 1–800–553–6847. There is a
charge for these profiles as determined
by NTIS.

Toxicological profile NTIS order No. CAS No.

Eighth Set:
1. Carbon Disulfide (UPDATE) ...................................................................................................................... PB97–121073 75–15–0
2. Creosote (UPDATE) .................................................................................................................................. PB97–121024 8001–58–9
3. Diazinon ..................................................................................................................................................... PB97–121107 333–41–5
4. 1,2-Dichloroethene (trans) & 1,2-Dichloroethene (cis) (UPDATE) ............................................................ PB97–121081 156–60–5

156–59–2
5. Endrin and Endrin Aldehyde (UPDATE) ................................................................................................... PB97–121040 72–20–8

53494–70–5
6. Hexachlorobenzene (UPDATE) ................................................................................................................. PB97–121065 118–74–1
7. Methyl T-Butyl Ether .................................................................................................................................. PB97–121016 1634–04–4
8. Selenium (UPDATE) .................................................................................................................................. PB97–121032 7782–49–2
9. 1,1,2,2-Tetrachloroethane (UPDATE) ....................................................................................................... PB97–121099 79–34–5
10. Toxaphene (UPDATE) ............................................................................................................................. PB97–121057 8001–35–2
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Dated: January 27, 1997.
Georgi Jones,
Director, Office of Policy and External Affairs,
Agency for Toxic Substances and Disease
Registry.
[FR Doc. 97–2383 Filed 1–30–97; 8:45 am]
BILLING CODE 4163–70–P

Centers for Disease Control and
Prevention

Citizens Advisory Committee on Public
Health Service Activities and Research
at Department of Energy (DOE) Sites:
Fernald Health Effects Subcommittee

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92–463), the Agency for Toxic
Substances and Disease Registry
(ATSDR) and the Centers for Disease
Control and Prevention (CDC) announce
the following meeting.

Name: Citizens Advisory Committee on
Public Health Service Activities and
Research at DOE Sites: Fernald Health Effects
Subcommittee.

Times and Dates: 1 p.m.–9 p.m., February
12, 1997. 8:30 a.m.–5 p.m., February 13,
1997.

Place: The Plantation, 9660 Dry Fork Road,
Harrison, Ohio 45020, telephone 513/367–
5610.

Status: Open to the public, limited only by
the space available. The meeting room
accommodates approximately 50 people.

Background: Under a Memorandum of
Understanding (MOU) signed in December
1990 with DOE, the Department of Health
and Human Services (HHS) has been given
the responsibility and resources for
conducting analytic epidemiologic
investigations of residents of communities in
the vicinity of DOE facilities, workers at DOE
facilities, and other persons potentially
exposed to radiation or to potential hazards
from non-nuclear energy production use.
HHS delegated program responsibility to
CDC.

In addition, an MOU was signed in October
1990 and renewed in November 1992
between ATSDR and DOE. The MOU
delineates the responsibilities and
procedures for ATSDR’s public health
activities at DOE sites required under
sections 104, 105, 107, and 120 of the
Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA or
‘‘Superfund’’). These activities include health
consultation and public health assessments
at DOE sites listed on, or proposed for, the
Superfund National Priorities List and at
sites that are the subject of petitions from the
public; and other health-related activities
such as epidemiologic studies, health
surveillance, exposure and disease registries,
health education, substance-specific applied
research, emergency response, and
preparation of toxicological profiles.

Purpose: This subcommittee is charged
with providing advice and recommendations
to the Director, CDC, and the Administrator,
ATSDR, regarding community, American

Indian Tribes, and labor concerns pertaining
to CDC’s and ATSDR’s public health
activities and research at this DOE site. The
purpose of this meeting is to provide a forum
for community, and labor interaction and
serve as a vehicle for community concern to
be expressed as advice and recommendations
to CDC and ATSDR.

Matters to be Discussed: Agenda items
include: Presentations from the National
Center for Environmental Health (NCEH)
regarding current activities; the National
Institute for Occupational Safety and Health
and ATSDR will provide updates on the
progress of current studies.

Agenda items are subject to change as
priorities dictate.

An unavoidable administrative delay
prevented meeting the 15-day publication
requirement.

Contact Persons for More Information:
Steven A. Adams, or Nadine Dickerson,
Radiation Studies Branch, Division of
Environmental Hazards and Health, NCEH,
CDC, 4770 Buford Highway, NE, (M/S F–35),
Atlanta, Georgia 30341–3724, telephone 770/
488–7040, FAX 770/488–7044.

Dated: January 28, 1997.
Carolyn J. Russell,
Director, Management Analysis and Services
Office Centers for Disease Control and
Prevention (CDC).
[FR Doc. 97–2573 Filed 1–30–97; 8:45 am]
BILLING CODE 4163–18–P

Health Care Financing Administration

[HCFA R–143]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Health Care Financing Administration
(HCFA), Department of Health and
Human Services, has submitted to the
Office of Management and Budget
(OMB) the following proposal for the
collection of information. Interested
persons are invited to send comments
regarding the burden estimate or any
other aspect of this collection of
information, including any of the
following subjects: (1) The necessity and
utility of the proposed information
collection for the proper performance of
the agency’s functions; (2) the accuracy
of the estimated burden; (3) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(4) the use of automated collection
techniques or other forms of information
technology to minimize the information
collection burden.

1. HCFA–R–143 Type of Information
Collection Request: Reinstatement,
without change, of previously approved
collection for which approval has

expired; Title of Information Collection:
Analysis of Malpractice Premium Data;
Form No.: HCFA–R–143; Use: The
Omnibus Reconciliation Act of 1989
section 1848 (e) (Pub. L. 101–239)
requires the Secretary of Health and
Human Services (HHS) to develop and
update geographic adjustment factors
for existing payment localities used in
calculating the Medicare Economic
Index in setting the Medicare physician
fee schedule update; Frequency:
Annually; Affected Public: State, local
or tribal govt., business or other for-
profit, or not-for-profit institutions;
Number of Respondents: 50; Total
Annual Responses: 50; Total Annual
Hours: 150.

To obtain copies of the supporting
statement for the proposed paperwork
collections referenced above, E-mail
your request, including your address
and phone number, to
Paperwork@hcfa.gov, or call the Reports
Clearance Office on (410) 786–1326.
Written comments and
recommendations for the proposed
information collections must be mailed
within 30 days of this notice directly to
the HCFA Paperwork Clearance Officer
designated at the following address:
OMB Human Resources and Housing
Branch, Attention: Allison Eydt, New
Executive Office Building, Room 10235,
Washington, D.C. 20503.

Dated: January 24, 1997.
Edwin J. Glatzel
Director, Management Analysis and Planning
Staff, Office of Financial and Human
Resources, Health Care Financing
Administration.
[FR Doc. 97–2363 Filed 1–30–97; 8:45 am]
BILLING CODE 4120–03–P

[MB–104–N]

Medicaid Program; Preliminary
Limitations on Aggregate Payments to
Disproportionate Share Hospitals:
Federal Fiscal Year 1997

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Notice.

SUMMARY: This notice announces the
preliminary Federal fiscal year (FFY)
1997 national target and individual
State allotments for Medicaid payment
adjustments made to hospitals that serve
a disproportionate number of Medicaid
recipients and low-income patients with
special needs. We are publishing this
notice in accordance with the
provisions of section 1923(f)(1)(C) of the
Social Security Act and implementing
regulations at 42 CFR 447.297 through
447.299. The preliminary FFY 1997
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State DSH allotments published in this
notice will be superseded by the final
FFY 1997 DSH allotments that we
intend to publish in the Federal
Register about April 1997.
EFFECTIVE DATE: The preliminary DSH
payment adjustment expenditure limits
included in this notice apply to
Medicaid DSH payment adjustments for
FFY 1997.
FOR FURTHER INFORMATION CONTACT:
Richard Strauss, (410) 786–2019.

SUPPLEMENTARY INFORMATION:

I. Background
Section 1902(a)(13)(A) of the Social

Security Act (the Act) requires States to
ensure that their Medicaid payment
rates include payment adjustments for
Medicaid-participating hospitals that
serve a large number of Medicaid
recipients and other low-income
individuals with special needs (referred
to as disproportionate share hospitals
(DSH)). The DSH payment adjustments
are calculated on the basis of formulas
specified in section 1923 of the Act.

Section 1923(f) of the Act and
implementing Medicaid regulations at
42 CFR 447.297 through 447.299 require
us to estimate and publish in the
Federal Register a national aggregate
target and each State’s allotment for
DSH payments for each Federal fiscal
year (FFY). The implementing
regulations provide that the national
DSH payment limit for a FFY specified
in the Act is a target rather than an
absolute cap when determining the
amount that can be allocated for DSH
payments. The national DSH payment
target is 12 percent of the total amount
of medical assistance expenditures
(excluding total administrative costs)
that are projected to be made under
approved Medicaid State plans during
the FFY. (Note: Whenever the phrases
‘‘total medical assistance expenditures’’
or ‘‘total administrative costs’’ are used
in this notice, they mean both the State
and Federal share of expenditures or
costs.)

In addition to the national DSH
payment target, there is a specific State
DSH limit for each State for each FFY.
The State DSH limit is a specified
amount of DSH payment adjustments
applicable to a FFY above which FFP
will not be available. This is called the
‘‘State DSH allotment.’’

Each State’s DSH allotment for FFY
1997 is calculated by first determining
whether the State is a ‘‘high-DSH State’’
or a ‘‘low-DSH State.’’ This is
determined by using the State’s ‘‘base
allotment.’’ A State’s base allotment is
the greater of the following amounts: (1)
the total amount of the State’s actual

and projected DSH payment
adjustments made under the State’s
approved State plan applicable to FFY
1992, as adjusted by HCFA; or (2)
$1,000,000.

A State whose base allotment exceeds
12 percent of the State’s total medical
assistance expenditures (excluding
administrative costs) projected to be
made in FFY 1997 is referred to as a
‘‘high-DSH State’’ for FFY 1997. The
FFY 1997 State DSH allotment for a
high-DSH State is limited to the State’s
base allotment.

A State whose base allotment is equal
to or less than 12 percent of the State’s
total medical assistance expenditures
(excluding administrative costs)
projected to be made in FFY 1997 is
referred to as a ‘‘low-DSH State.’’ The
FFY 1997 State DSH allotment for a
low-DSH State is equal to the State’s
DSH allotment for FFY 1996 increased
by growth amounts and supplemental
amounts, if any. However, the FFY 1997
DSH allotment for a low-DSH State
cannot exceed 12 percent of the State’s
total medical assistance expenditures
for FFY 1997 (excluding administrative
costs).

The growth amount for FFY 1997 is
equal to the projected percentage
increase (the growth factor) in a low-
DSH State’s total Medicaid program
expenditures between FFY 1996 and
FFY 1997 multiplied by the State’s final
DSH allotment for FFY 1996. Because
the national DSH payment limit is
considered a target, low-DSH States
whose programs grow from one year to
the next can receive a growth amount
that would not be permitted if the
national DSH payment limit was viewed
as an absolute cap.

There is no growth factor and no
growth amount for any low-DSH State
whose Medicaid program does not grow
(that is, stayed the same or declined)
between FFY 1996 and FFY 1997.
Furthermore, because a low-DSH State’s
FFY 1996 DSH allotment cannot exceed
12 percent of the State’s total medical
assistance expenditures, it is possible
for its FFY 1997 DSH allotment to be
lower than its FFY 1996 DSH allotment.
This occurs when the State experiences
a decrease in its program expenditures
between years and its prior FFY DSH
allotment is greater than 12 percent of
the total projected medical assistance
expenditures for the current FFY. For
FFY 1997, no State has a State DSH
allotment that is lower than its final
FFY 1996 State DSH allotment.

For the first time since we began
publishing the DSH allotments, there
are State supplemental amounts
available for redistribution to low-DSH
States for FFY 1997. Under section

1923(f)(3) of the Act and implementing
regulations at 42 CFR 447.298(e), the
State supplemental amount, if any, is
equal to a low-DSH State’s relative share
of a pool of funds (the redistribution
pool). The redistribution pool is equal to
the national 12-percent DSH payment
target reduced by the sum of the total of
the base allotments for high-DSH States,
the total of the State DSH allotments for
the previous FFY for low-DSH States,
and the total of the low-DSH State
growth amounts. Since the projected
FFY 1997 national 12-percent DSH
payment target is greater than the sum
of these amounts, there is a
redistribution pool and supplemental
amounts are available for low-DSH
States for FFY 1997.

In accordance with section 1923(f)(3)
of the Act and 42 CFR 447.298(e), we
determine each low-DSH State’s
supplemental amount by determining
the State’s relative share of the national
redistribution pool on the basis of the
State’s total medical assistance
expenditures for FFY 1997 compared to
the sum of the medical assistance
expenditures for the year for all low-
DSH States. However, we will not
provide any low-DSH State with a
supplemental amount that would result
in the State’s total DSH allotment
exceeding 12 percent of the State’s
projected medical assistance
expenditures. Any supplemental
amounts that cannot be allocated to a
low-DSH State because of this limitation
will be reallocated to other low-DSH
States whose allotment does not exceed
this 12-percent limit.

As prescribed in the law and
regulations, no State’s DSH allotment
will be below a minimum of $1,000,000.

As an exception to the above
requirements, under section
1923(f)(1)(A)(i)(II) of the Act and
regulations at 42 CFR 447.296(b)(5) and
447.298(f), a State may make DSH
payments for a FFY in accordance with
the minimum payment adjustments
required by Medicare methodology
described in section 1923(c)(1) of the
Act. The preliminary FFY 1997 State
DSH allotments for the District of
Columbia, Iowa, and Nebraska have
been determined in accordance with
this exception.

We are publishing in this notice the
preliminary FFY 1997 national DSH
payment target and State DSH
allotments based on the best available
data we received to date from the States,
as adjusted by HCFA. These data are
taken from each State’s FFY 1996 and
FFY 1997 projected Medicaid
expenditures as reported on the August
15, 1996 Medicaid Budget Report (Form
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HCFA–37) submission. All data are
adjusted as necessary.

II. Calculations of the Preliminary FFY
1997 DSH Limits

The total of the preliminary State DSH
allotments for FFY 1997 is equal to the
sum of the base allotments for all high-
DSH States, the FFY 1996 State DSH
allotments for all low-DSH States, the
growth amounts for all low-DSH States,
and the supplemental amounts for all
low-DSH States. A State-by-State
breakdown is presented in section III of
this notice.

We classified States as high-DSH or
low-DSH States. If a State’s base
allotment exceeded 12 percent of its
total unadjusted medical assistance
expenditures (excluding administrative
costs) projected to be made under the
State’s approved plan under title XIX of
the Act in FFY 1997, we classified that
State as a ‘‘high-DSH’’ State. If a State’s
base allotment was 12 percent or less of
its total unadjusted medical assistance
expenditures projected to be made
under the State’s approved plan under
title XIX of the Act in FFY 1997, we
classified that State as a ‘‘low-DSH’’
State. Based on this classification, there
are 37 low-DSH States and 13 high-DSH
States for FFY 1997.

Using the most recent data from the
States’ August 1996 budget projections
(Form HCFA–37), we estimate the
States’ FFY 1997 national total medical
assistance expenditures to be
$171,499,434,000. Thus, the overall
preliminary FFY 1997 national DSH
payment target is $20,579,932,000 (12
percent of $171,499,434,000).

In the preliminary FFY 1997 State
DSH allotments, we provide a total of
$977,126,000 ($522,321,000 Federal
share) in growth amounts for the 37
low-DSH States. The growth factor
percentage for each of the low-DSH
States was determined by calculating
the Medicaid program growth
percentage for each low-DSH State
between FFY 1996 and FFY 1997. To
compute this percentage, we first
ascertained each low-DSH State’s total
FFY 1996 projected medical assistance
and administrative expenditures as
reported on the State’s August 15, 1996
Form HCFA–37. Next, we compared
those expenditures to each low-DSH
State’s total estimated unadjusted FFY
1997 medical assistance and
administrative expenditures, also as
reported to HCFA on the State’s August
15, 1996 Form HCFA–37 through the
‘‘cutoff’’ date of September 10, 1996.
The cutoff date is the date through
which the State’s budget estimates
reported on the August 15, 1996 Form
HCFA–37 are accepted and applied in

preparing the State’s Medicaid grant
award for the upcoming quarter (in this
case, October through December 1996).
The growth factor is the percentage
increase in the projected expenditures
from FFY 1996 to FFY 1997.

The growth factor percentage for each
State was multiplied by the low-DSH
State’s final FFY 1996 DSH allotment
amount to establish the State’s
preliminary growth amount for FFY
1997.

Since the preliminary FFY 1997
national DSH payment target of
$20,579,932,000 is greater than
$20,444,198,000, representing the sum
of the total of the base allotments for
high-DSH States ($7,375,265,000), the
total of the State DSH allotments for the
previous FFY for low-DSH States
($12,091,807,000), and the growth
amounts for low DSH States
($977,126,000), there is a preliminary
FFY 1997 redistribution pool in the
amount of the excess ($135,734,000).
The supplemental amount for each low-
DSH State is the low-DSH State’s
relative share of the redistribution pool,
determined by allocating the
redistribution pool on the basis of the
low-DSH State’s medical assistance
expenditures compared to the national
total medical assistance expenditures
for low-DSH States.

The low-DSH State’s growth amount
and supplemental amounts are added to
the low-DSH State’s final FFY 1996 DSH
allotment amount to establish the
preliminary total low-DSH State DSH
allotment for FFY 1997. If a low-DSH
State’s growth amount, when added to
its final FFY 1996 DSH allotment
amount, exceeds 12 percent of its FFY
1997 estimated medical assistance
expenditures, the State only receives a
partial growth amount that, when added
to its final FFY 1996 allotment, limits its
total State DSH allotment for FFY 1997
to 12 percent of its estimated FFY 1997
medical assistance expenditures. For
this reason, seven of the low-DSH States
received partial growth amounts, and
two low-DSH States received no growth
amounts. Similarly, a low-DSH State’s
supplemental amounts are limited by
the State’s 12-percent limit.

Also, in accordance with the
minimum payment adjustments
required by Medicare methodology, the
preliminary FFY 1997 State DSH
allotments for the District of Columbia,
Iowa, and Nebraska are $63,461,000,
$19,575,000, and $14,550,000,
respectively.

In summary, the total of all
preliminary State DSH allotments for
FFY 1997 is $20,579,932,000
($11,615,775,000 Federal share). This
total is composed of the high-DSH

States’ base allotments ($7,375,265,000),
the low-DSH States’ prior FFY’s final
State DSH allotments ($12,091,807,000),
plus growth amounts for all low-DSH
States ($977,126,000), plus
supplemental amounts for low-DSH
States ($135,734,000). The total of all
preliminary FFY 1997 State DSH
allotments is 12 percent of the total
medical assistance expenditures
(excluding administrative costs)
projected to be made by these States in
FFY 1997. That is, the total of all
preliminary DSH allotments for FFY
1997, including supplemental amounts,
is equal to the FFY 1997 national 12
percent DSH payment target amount of
$20,579,932,000.

Each State should monitor and make
any necessary adjustments to its DSH
spending during FFY 1997 to ensure
that its actual FFY 1997 DSH payment
adjustment expenditures do not exceed
its State DSH allotment for FFY 1997
published in this notice. As the ongoing
reconciliation between actual FFY 1997
DSH payment adjustment expenditures
and the FFY 1997 DSH allotments takes
place, each State should amend its plan
as may be necessary to make any
adjustments to its FFY 1997 DSH
payment adjustment expenditure
patterns so that the State will not exceed
its FFY 1997 DSH allotment.

The FFY 1997 reconciliation of DSH
allotments to actual expenditures will
take place on an ongoing basis as States
file expenditure reports with HCFA for
DSH payment adjustment expenditures
applicable to FFY 1997. Additional DSH
payment adjustment expenditures made
in succeeding FFYs that are applicable
to FFY 1997 will continue to be
reconciled with each State’s FFY 1997
DSH allotment as additional
expenditure reports are submitted to
ensure that the FFY 1997 DSH allotment
is not exceeded. As a result, any DSH
payment adjustment expenditures for
FFY 1997 in excess of the FFY 1997
DSH allotment will be disallowed, and
therefore, subject to the normal
Medicaid disallowance procedures.

III. Preliminary FFY 1997 DSH
Allotments

Key to Chart

Column and Description
Column A = Name of State.
Column B = High or Low DSH State

Designation for FFY 1997. ‘‘High’’
indicates the State is a high-DSH State
and ‘‘Low’’ indicates the State is a
low-DSH State.

Column C = Final FFY 1996 DSH
Allotments for All States. These were
published in the Federal Register on
September 23, 1996 (61 FR 49781).
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Column D = Base Allotments for High-
DSH States. The base allotment is the
greater of the high-DSH State’s FFY
1992 allowable DSH payment
adjustment expenditures applicable to
FFY 1992, or $1,000,000. ‘‘NA, LOW
DSH’’ entries in this column refer to
low-DSH States.

Column E = Growth Amounts for Low-
DSH States. The growth amount is an
increase in a low-DSH State’s final
FFY 1996 DSH allotment to the extent
that the State’s Medicaid program
grew between FFY 1996 and FFY
1997. ‘‘NA, HIGH DSH’’ entries in this
column refer to high-DSH States,

which receive no growth. ‘‘NONE, NO
GROWTH’’ entries in this column
refer to low-DSH States whose
Medicaid program had no increase or
a decrease from FFY 1996 to FFY
1997.

Column F = Supplemental Amounts for
Low-DSH States. The supplemental
amount is the low-DSH State’s
relative share of the national
redistribution pool. ‘‘NA, HIGH DSH’’
entries in this column refer to high-
DSH States, which do not receive
supplemental amounts. ‘‘NONE, LOW
AT 12%’’ entries in this column refer
to low-DSH States which do not

receive any supplemental amounts
because their DSH allotments are
already at the State specific 12
percent limit.

Column G = Preliminary FFY 1997 State
DSH Allotments. For a high-DSH
State, this is equal to the base
allotment from column D. For a low-
DSH State, this is equal to the final
State DSH allotment for FFY 1996
from column C plus, if any, the
growth amount from column E and
the supplemental amount from
column F.

PRELIMINARY FEDERAL FISCAL YEAR 1997 DISPROPORTIONATE SHARE HOSPITAL ALLOTMENTS UNDER PUBLIC LAW 102–
234 AMOUNTS ARE STATE AND FEDERAL SHARES

[Dollars Are in Thousands (000)]

A B C D E F G

State
FFY 1997 High or low
DSH state designa-

tion

Final FFY
1996 DSH al-
lotments for all

states

Base allotments for
high DSH states

Growth amounts for
low DSH states (1)

Supplemental pool
distribution for low

DSH states

Preliminary
FFY 1997

state DSH al-
lotments

AL ................ HIGH ......................... $417,458 $417,458 ................... NA, HIGH DSH ......... NA, HIGH DSH ......... $417,458
AK ............... LOW .......................... 21,700 NA, LOW DSH .......... $1,949 ....................... $699 .......................... 24,348
AR ............... LOW .......................... 3,605 NA, LOW DSH .......... $163 .......................... $2,636 ....................... 6,403
CA ............... LOW .......................... 2,191,451 NA, LOW DSH .......... $10,852 ..................... NONE, LOW AT 12% 2,202,303
CO ............... HIGH ......................... 302,014 $302,014 ................... NA, HIGH DSH ......... NA, HIGH DSH ......... 302,014
CT ............... HIGH ......................... 408,933 $408,933 ................... NA, HIGH DSH ......... NA, HIGH DSH ......... 408,933
DE ............... LOW .......................... 8,613 NA, LOW DSH .......... $434 .......................... $833 .......................... 9,880
DC (2) ......... LOW .......................... 61,854 NA, LOW DSH .......... NONE, NO GROWTH $1,606 ....................... 63,461
FL ................ LOW .......................... 340,018 NA, LOW DSH .......... $27,934 ..................... $12,930 ..................... 380,882
GA ............... LOW .......................... 426,717 NA, LOW DSH .......... $21,751 ..................... $7,557 ....................... 456,025
HI ................. LOW .......................... 82,686 NA, LOW DSH .......... $4,738 ....................... $1,513 ....................... 88,937
ID ................. LOW .......................... 2,382 NA, LOW DSH .......... $259 .......................... $787 .......................... 3,428
IL ................. LOW .......................... 542,225 NA, LOW DSH .......... $43,695 ..................... $13,925 ..................... 599,845
IN ................. LOW .......................... 342,139 NA, LOW DSH .......... $4,762 ....................... NONE, LOW AT 12% 346,900
IA (2) ........... LOW .......................... 15,735 NA, LOW DSH .......... $1,275 ....................... $2,564 ....................... 19,575
KS ............... HIGH ......................... 188,935 $188,935 ................... NA, HIGH DSH ......... NA, HIGH DSH ......... 188,935
KY ............... LOW .......................... 284,863 NA, LOW DSH .......... $10,668 ..................... NONE, LOW AT 12% 295,531
LA ................ HIGH ......................... 1,217,636 $1,217,636 ................ NA, HIGH DSH ......... NA, HIGH DSH ......... 1,217,636
ME ............... HIGH ......................... 165,317 165,317 ..................... NA, HIGH DSH ......... NA, HIGH DSH ......... 165,317
MD ............... LOW .......................... 150,952 NA, LOW DSH .......... $18,103 ..................... $5,632 ....................... 174,688
MA ............... LOW .......................... 575,289 NA, LOW DSH .......... $10,734 ..................... NONE, LOW AT 12% 586,023
MI ................ LOW .......................... 686,478 NA, LOW DSH .......... $35,623 ..................... NONE, LOW AT 12% 722,101
MN ............... LOW .......................... 63,890 NA, LOW DSH .......... $4,821 ....................... $6,254 ....................... 74,965
MS ............... LOW .......................... 200,912 NA, LOW DSH .......... $19,357 ..................... NONE, LOW AT 12% 220,269
MO .............. HIGH ......................... 731,894 $731,894 ................... NA, HIGH DSH ......... NA, HIGH DSH ......... 731,894
MT ............... LOW .......................... 1,417 NA, LOW DSH .......... $75 ............................ $797 .......................... 2,289
NE (2) .......... LOW .......................... 12,031 NA, LOW DSH .......... $997 .......................... $1,522 ....................... 14,550
NV ............... HIGH ......................... 73,560 $73,560 ..................... NA, HIGH DSH ......... NA, HIGH DSH ......... 73,560
NH ............... HIGH ......................... 392,006 $392,006 ................... NA, HIGH DSH ......... NA, HIGH DSH ......... 392,006
NJ ................ HIGH ......................... 1,094,113 $1,094,113 ................ NA, HIGH DSH ......... NA, HIGH DSH ......... 1,094,113
NM ............... LOW .......................... 20,272 NA, LOW DSH .......... $1,965 ....................... $2,030 ....................... 24,267
NY ............... LOW .......................... 3,047,528 NA, LOW DSH .......... $523,632 ................... $21,922 ..................... 3,593,082
NC ............... LOW .......................... 458,975 NA, LOW DSH .......... $74,792 ..................... $9,632 ....................... 543,399
ND ............... LOW .......................... 1,262 NA, LOW DSH .......... $67 ............................ $651 .......................... 1,981
OH ............... LOW .......................... 651,596 NA, LOW DSH .......... $62,471 ..................... $13,872 ..................... 727,939
OK ............... LOW .......................... 25,021 NA, LOW DSH .......... $542 .......................... $2,348 ....................... 27,912
OR ............... LOW .......................... 33,118 NA, LOW DSH .......... $946 .......................... $3,011 ....................... 37,074
PA ............... LOW .......................... 967,407 NA, LOW DSH .......... $49,593 ..................... NONE, LOW AT 12% 1,017,000
RI ................. LOW .......................... 111,480 NA, LOW DSH .......... $2,354 ....................... $894 .......................... 114,728
SC ............... HIGH ......................... 439,759 $439,759 ................... NA, HIGH DSH ......... NA, HIGH DSH ......... 439,759
SD ............... LOW .......................... 1,555 NA, LOW DSH .......... $178 .......................... $726 .......................... 2,459
TN ............... HIGH ......................... 430,611 $430,611 ................... NA, HIGH DSH ......... NA, HIGH DSH ......... 430,611
TX ................ HIGH ......................... 1,513,029 $1,513,029 ................ NA, HIGH DSH ......... NA, HIGH DSH ......... 1,513,029
UT ............... LOW .......................... 6,307 NA, LOW DSH .......... $369 .......................... $1,278 ....................... 7,955
VT ................ LOW .......................... 31,740 NA, LOW DSH .......... $3,375 ....................... $796 .......................... 35,911
VA ............... LOW .......................... 222,005 NA, LOW DSH .......... $16,713 ..................... $4,753 ....................... 243,471
WA .............. LOW .......................... 352,800 NA, LOW DSH .......... $21,117 ..................... $6,387 ....................... 380,304
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PRELIMINARY FEDERAL FISCAL YEAR 1997 DISPROPORTIONATE SHARE HOSPITAL ALLOTMENTS UNDER PUBLIC LAW 102–
234 AMOUNTS ARE STATE AND FEDERAL SHARES—Continued

[Dollars Are in Thousands (000)]

A B C D E F G

State
FFY 1997 High or low
DSH state designa-

tion

Final FFY
1996 DSH al-
lotments for all

states

Base allotments for
high DSH states

Growth amounts for
low DSH states (1)

Supplemental pool
distribution for low

DSH states

Preliminary
FFY 1997

state DSH al-
lotments

WV .............. LOW .......................... 132,415 NA, LOW DSH .......... NONE, NO GROWTH $2,600 ....................... 135,015
WI ................ LOW .......................... 11,746 NA, LOW DSH .......... $726 .......................... $5,204 ....................... 17,676
WY .............. LOW .......................... 1,623 NA, LOW DSH .......... $97 ............................ $376 .......................... 2,096

TOTAL ................................... 19,467,072 $7,375,265 ................ $977,126 ................... $135,734 ................... 20,579,932

Notes:
(1) THERE WERE 2 LOW DSH STATES WITH NO GROWTH AND 7 LOW DSH STATES WITH PARTIAL GROWTH UP TO 12% OF FFY 97

MAP.
(2) ALLOTMENT BASED UPON MINIMUM PAYMENT ADJUSTMENT AMOUNT.

IV. Regulatory Impact Statement
The Regulatory Flexibility Act, 5

U.S.C. 601 through 612, requires a
regulatory flexibility analysis for every
rule subject to proposed rulemaking
procedures under the Administrative
Procedure Act, 5 U.S.C. 552, unless we
certify that the rule will not have a
significant economic impact on a
substantial number of small entities. For
purposes of a RFA, States and
individuals are not considered small
entities. However, providers are
considered small entities. Additionally,
section 1102(b) of the Act requires us to
prepare a regulatory impact analysis if
a notice may have a significant impact
on the operations of a substantial
number of small rural hospitals. Such
an analysis must conform to the
provisions of section 604 of the RFA.
For purposes of section 1102(b) of the
Act, we define a small rural hospital as
a hospital that is located outside of a
Metropolitan Statistical Area and has
fewer than 50 beds.

We do not believe that this notice will
have a significant economic impact on
a substantial number of small entities
because it reflects no new policies or
procedures, and should have an overall
positive impact on payments to DSHs by
informing States of the extent to which
DSH payments may be increased
without violating statutory limitations.
This notice sets forth no changes in our
regulations; rather, it reflects the DSH
allotments for each State as determined
in accordance with 42 CFR 447.297
through 447.299.

We have discussed the method of
calculating the preliminary FFY 1997
national DSH payment target and the
preliminary FFY 1997 individual State
DSH allotments in the previous sections
of this preamble. These calculations
should have a positive impact on
payments to DSHs. Allotments will not

be reduced for high-DSH States since we
interpret the 12-percent limit as a target.
Low-DSH States’’ allotments are equal
to their prior FFY DSH allotments plus
their growth and supplemental
amounts, if any.

In accordance with the provisions of
Executive Order 12866, this notice was
reviewed by the Office of Management
and Budget.
(Catalog of Federal Assistance Program No.
93.778, Medical Assistance Program)

Dated: November 21, 1996.
Bruce C. Vladeck,
Administrator, Health Care Financing
Administration.

Dated: December 20, 1996.
Donna E. Shalala,
Secretary.
[FR Doc. 97–2381 Filed 1–30–97; 8:45 am]
BILLING CODE 4120–01–P

National Institutes of Health

Proposed Collection; Comment
Request; Research and Research
Training Grant Applications and
Related Forms

SUMMARY: In compliance with the
requirement of Section 3506(c)(2)(A) of
the Paperwork Reduction Act of 1995,
for opportunity for public comment on
proposed data collection projects, the
Office of Extramural Research, the
National Institutes of Health (NIH) will
publish periodic summaries of proposed
projects to be submitted to the Office of
Management and Budget (OMB) for
review and approval.
PROPOSED COLLECTION: Title: Research
and Research Training Grant
Applications and Related Forms. Type
of Information Collection Request:
Revision, OMB 0925–0001, Expiration
Date 9/30/97. Form Numbers: PHS 398,
2590, 2271, 3734 and HHS 568. Need

and Use of Information Collection: The
application is used by applicants to
request Federal assistance for research
and research-related training. The other
related forms are used for trainee
appointment, final invention reporting,
and to relinquish rights to a research
grant. Frequency of Response:
Applicants may submit applications for
published receipt dates. If awarded,
annual progress is reported and trainees
may be appointed or reappointed.
Affected Public: Individuals or
Households; Business or other for-profit;
Not-for-profit institutions; Federal
Government; and State, Local or Tribal
Government. Type of Respondents:
Adult scientific professionals. The
annual reporting burden is as follows:
Estimated Number of Respondents:
111,182; Estimated Number of
Responses per Respondent: 1.05;
Average Burden Hours Per Response:
19.63; and Estimated total Annual
Burden Hours Requested: 2,291,676.
The estimated annualized cost to
respondents in $80,127,861 (Using a $35
physician/professor/clerical/trainee/
administration staff average hourly wage
rate.) There are no Capital Costs to
report. There are no Operating or
Maintenance Costs to report.
REQUEST FOR COMMENTS: Written
comments and/or suggestions from the
public and affected agencies are invited
on one or more the following points: (1)
Whether the proposed collection of
information is necessary for the proper
performance of the function of the
agency, including whether the
information will have practical utility;
(2) The accuracy of the agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (3) Ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
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Ways to minimize the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.
FOR FURTHER INFORMATION CONTACT: To
request more information on the
proposed project or to obtain a copy of
the data collection plans and
instruments, contact Barbara Wassell,
Project Clearance Liaison, Division of
Grants Policy, Office of Policy for
Extramural Research, NIH, Rockledge II
Building, Room 2189, 6701 Rockledge
Drive, Bethesda, MD 2089–7730, or call
non-toll-free number (301) 435–0937 or
E-mail your request, including your
address to:
<wassellb@odrockml.od.nih.gov>.
COMMENTS DUE DATE: Comments
regarding this information collection are
best assured of having their full effect if
received within 60-days of the date of
this publication.

Dated: January 23, 1997.
Ruth L. Kirschstein,
Deputy Director, NIH.
[FR Doc. 97–2484 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

Consensus Development Conference
on Management of Hepatitis C

Notice is hereby given of the NIH
Consensus Development Conference on
‘‘Management of Hepatitis C,’’ which
will be held March 24–26, 1997, in the
Natcher Conference Center of the
National Institutes of Health, 9000
Rockville Pike, Bethesda, Maryland
20892. The conference begins at 8:30
a.m. on March 24, at 8 a.m. on March
25, and at 9 a.m. on March 26.

The hepatitis C virus (HCV) is a major
cause of both acute and chronic
hepatitis in the United States. Hepatitis
C, previously know as ‘‘non-A, non-B
hepatitis,’’ affects between 1 and 2
percent of Americans, and chronic
infection with HCV is probably the
single most important cause of chronic
liver disease, cirrhosis, and liver cancer
in the Western world. Not all cases of
hepatitis C are severe or progressive.
Many patients are asymptomatic and are
only diagnosed when they are found to
have abnormal liver tests following a
blood donation or routine evaluation of
another problem. Yet, chronic hepatitis
C can be insidious and slowly
progressive and lead to cirrhosis and
liver failure after years or decades of
infection.

At present, there are no specific
means of prevention of hepatitis C, and

the only therapy of proven benefit is
alpha interferon. Interferon treatment,
however, is far from satisfactory.
Therapy is expensive, often poorly
tolerated, and results in a favorable
long-term response in only a minority of
patients. Given the uncertainties
regarding hepatitis C, patients with this
disease and their doctors face difficult
decisions.

To address the most important and
controversial clinical issues in hepatitis
C, the NIH has organized this 21⁄2 day
conference to bring together national
and international experts in the fields of
virology, epidemiology, natural history,
prevention, and therapy of hepatitis C,
as well as representatives from the
public.

Following 11⁄2 days of presentations
and audience discussion, an
independent, non-Federal consensus
panel will weigh the scientific evidence
and write a draft statement that it will
present to the audience on the third day.
The consensus statement will address
the following key questions:
—What is the natural history of

hepatitis C?
—What is the most appropriate

approach to diagnose and monitor
patients?

—What recommendations can be made
to patients to prevent transmission?

—Which patients should be treated?
—What is the most effective approach to

therapy?
—What are the most important areas for

future research on hepatitis C?
The primary sponsors of this

conference are the National Institute of
Diabetes and Digestive and Kidney
Diseases and the NIH Office of Medical
Applications of Research. The
conference is cosponsored by the
National Institute of Allergy and
Infectious Diseases; the National Heart,
Lung, and Blood Institute; the National
Institute on Drug Abuse of the National
Institutes of Health; and the Centers for
Disease Control and Prevention.

Advance information on the
conference program and conference
registration materials may be obtained
from Rose Salton, Technical Resources
International, Inc., 3202 Tower Oaks
Blvd., Suite 200, Rockville, Maryland
20852, (303) 770–3153, or by sending e-
mail to confdept@tech-res.com.

The consensus statement will be
submitted for publication in
professional journals and other
publications. In addition, the statement
will be available beginning March 24,
1997, from the NIH Consensus Program
Information Center, P.O. Box 2577,
Kensington, Maryland 20891, phone 1–
888–NIH–CONSENSUS (1–888–644–

2667) and from the NIH Consensus
Development Program site on the World
Wide Web at http://consensus.nih.gov.

Dated: January 21, 1997.
Ruth L. Kirschstein,
Deputy Director, NIH.
[FR Doc. 97–2483 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

National Eye Institute; Notice of Closed
Meeting

Pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following
National Eye Institute Special Emphasis
Panel (SEP) meeting:

Name of SEP: Clinical Research.
Date: February 27, 1997.
Time: 9:00 a.m.
Place: National Eye Institute, Executive

Plaza South, Suite #350, 6120 Executive
Blvd., Bethesda, MD 20892–7164.

Contact Person: Andrew P. Mariani, Ph.D.,
Executive Plaza South, Room 350, 6120
Executive Blvd., Bethesda, MD 20892–7164,
(301) 469–5561.

Purpose/Agenda: Review of Grant
Applications.

The meeting will be closed in accordance
with provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5, U.S.C.
Applications and/or proposals and the
discussions could reveal confidential trade
secrets or commercial property such as
patentable material and personal information
concerning individuals associated with the
applications and/or proposals, the disclosure
of which would constitute a clearly
unwarranted invasion of personal privacy.
(Catalog of Federal Domestic Assistance
Program No. 93.867, Vision Research:
National Institutes of Health.)

Dated: January 23, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2472 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

National Heart, Lung, and Blood
Institute; Notice of Meeting of the
Sleep Disorders Research Advisory
Board and its Education and Sleep
Research Subcommittee

Pursuant to Public Law 92–463,
notice is hereby given of the meetings of
the Sleep Disorders Research Advisory
Board, and its Subcommittees, National
Center on Sleep Disorders Research,
National Heart, Lung, and Blood
Institute, March 11–12, 1997. These
meetings will be held at the National
Institutes of Health, Building 31, C
Wing, Conference Rooms 6, 7, and 8,
respectively, 9000 Rockville Pike,
Bethesda, Maryland 20892.
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All meetings will be open to the
public. The Education and Sleep
Research Subcommittees will meet
concurrently March 11 from 1:00 p.m. to
5:00 p.m. to discuss sleep research and
education related priorities and
programs, and the Advisory Board will
meet on March 12 from 9:00 a.m. to
adjournment to discuss
recommendations on the
implementation and evaluation of the
National Center on Sleep Disorders
Research programs. Attendance by the
public will be limited to space available.

Individuals who plan to attend and
need special assistance, such as sign
language interpretation or other
reasonable accommodations, should
contact the Executive Secretary in
advance of the meeting.

Dr. James P. Kiley, Executive
Secretary and Director, National Center
on Sleep Disorders Research, NHLBI,
Two Rockledge Center, Suite 7024, 6701
Rockledge Drive, MSC 7920, Bethesda,
Maryland 20892–7920, (301) 435–0199,
will furnish meeting and member
information.

Dated: January 23, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2478 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

National Institute of Environmental
Health Sciences; Notice of a Closed
Meeting

Pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following
National Institute of Environmental
Health Sciences Special Emphasis Panel
(SEP) meeting:

Name of SEP: Endotoxin and Susceptibility
to Chemical Toxicity.

Date: February 28, 1997.
Time: 1:00 p.m.–5:00 p.m.
Place: National Institute of Environmental

Health Sciences, South Campus, Building
101, Conference Room C, Research Triangle
Park, NC.

Contact Person: Dr. Linda K. Bass, National
Institute of Environmental Health Sciences,
P.O. Box 12233, MD 17–09, Research
Triangle Park, NC 27709, (919) 541–1307.

Purpose/Agenda: To review and evaluate
grant applications.

The meeting will be closed in accordance
with the provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5, U.S.C.
Applications and the discussions could
reveal confidential trade secrets or
commercial property such as patentable
material and personal information
concerning individuals associated with the
applications, the disclosure of which would
constitute a clearly unwarranted invasion of
personal privacy.

(Catalog of Federal Domestic Assistance
Programs Nos. 93.113, Biological Response to
Environmental Agents; 93.114, Applied
Toxicological Research and Testing; 93.115,
Biometry and Risk Estimation; 93.894,
Resource and Manpower Development,
National Institutes of Health.)

Dated: January 23, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2471 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

National Institutes of Health

National Institute of Dental Research;
Notice of Closed Meetings

Pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended ( 5 U.S.C. Appendix 2), notice
is hereby given of the following
National Institute of Dental Research
Special Emphasis Panel (SEP) meetings:

Name of SEP: National Institute of Dental
Research Special Emphasis Panel-Concept
Review of Children’s Amalgam Trial (97–PG–
01).

Dates: February 2–3, 1997.
Time: 8:30 a.m.
Place: Marriott Pooks Hill, 5151 Pooks Hill

Road, Bethesda, MD 20814.
Contact person: Dr. Norman Braveman,

Chief, Program Development Branch, 4500
Center Drive, Natcher Building, Room 4AN–
32F, Bethesda, MD 20892, (301) 594–2089.

Purpose/Agenda: To evaluate and review
grant applications and/or contract proposals
and/or concept review.

This notice is being published less than
fifteen days prior to the meeting due to the
urgent need to meet timing limitations
imposed by the review and funding cycle.

Name of SEP: National Institute of Dental
Research Special Emphasis Panel-Review of
R01 Grant (97–30).

Dates: February 26, 1997.
Time: 1:00 p.m.
Place: National Institutes of Health, 4500

Center Drive, Natcher Building, Room 4AN–
44F, Bethesda, MD 20892, (Teleconference).

Contact person: Dr. George Hausch, Chief,
Grants Review Section, 4500 Center Drive,
Natcher Building, Room 4AN–44F, Bethesda,
MD 20892, (301) 594–2372.

Purpose/Agenda: To evaluate and review
grant applications and/or contract proposals.

Name of SEP: National Institute of Dental
Research Special Emphasis Panel-Review of
R01 Grant (97–26).

Dates: March 11, 1997.
Time: 2:00 p.m.
Place: National Institutes of Health, 4500

Center Drive, Natcher Building, Room 4AN–
44F, Bethesda, MD 20892, (Teleconference).

Contact person: Dr. George Hausch, Chief,
Grants Review Section, 4500 Center Drive,
Natcher Building, Room 4AN–44F, Bethesda,
MD 20892, (301) 594–2372.

Purpose/Agenda: To evaluate and review
grant applications and/or contract proposals.

Name of SEP: National Institute of Dental
Research Special Emphasis Panel-Review of
R01 Grant (97–26).

Dates: March 13, 1997.
Time: 2:00 p.m.
Place: National Institutes of Health, 4500

Center Drive, Natcher Building, Room 4AN–
44F, Bethesda, MD 20892, (Teleconference).

Contact person: Dr. George Hausch, Chief,
Grants Review Section, 4500 Center Drive,
Natcher Building, Room 4AN–44F, Bethesda,
MD 20892, (301) 594–2372.

Purpose/Agenda: To evaluate and review
grant applications and/or contract proposals.

The meetings will be closed in accordance
with the provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5, U.S.C.
Applications and/or proposals and the
discussions could reveal confidential trade
secrets or commercial property such as
patentable material and personal information
concerning individuals associated with the
applications and/or proposals, the disclosure
of which would constitute a clearly
unwarranted invasion of personal privacy.
(Catalog of Federal Domestic Assistance
Program No. 93.121, Oral Diseases and
Disorders Research)

Dated: January 27, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2473 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

National Institute of Mental Health;
Notice of Closed Meetings

Pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following
meetings of the National Institute of
Mental Health Special Emphasis Panel:

Agenda/Purpose: To review and evaluate
grant applications.

Committee Name: National Institute of
Mental Health Special Emphasis Panel.

Date: February 5, 1997.
Time: 6 p.m.
Place: Chevy Chase Holiday Inn, 5520

Wisconsin Avenue, Chevy Chase, MD 20815.
Contact Person: Michael D. Hirsch,

Parklawn, Room 9–101, 5600 Fishers Lane,
Rockville, MD 20857, Telephone: 301, 443–
3936.

Committee Name: National Institute of
Mental Health Special Emphasis Panel.

Date: February 13, 1997.
Time: 3 p.m.
Place: Parklawn, Room 9C–26, 5600

Fishers Lane, Rockville, MD 20857.
Contact Person: Phyllis D. Artis, Parklawn,

Room 9C–26, 5600 Fishers Lane, Rockville,
MD 20857, Telephone: 301, 443–6470.

Committee Name: National Institute of
Mental Health Special Emphasis Panel.

Date: February 14, 1997.
Time: 11 a.m.
Place: One Washington Circle, One

Washington Circle, N.W., Washington, DC
20037.
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Contact Person: Maureen L. Eister,
Parklawn, Room 9–101, 5600 Fishers Lane,
Rockville, MD 20857, Telephone: 301, 443–
3936.

Committee Name: National Institute of
Mental Health Special Emphasis Panel.

Date: February 14, 1997.
Time: 10 a.m.
Place: One Washington Circle, One

Washington Circle, N.W., Washington, DC
20037.

Contact Person: Maureen L. Eister,
Parklawn, Room 9–101, 5600 Fishers Lane,
Rockville, MD 20857, Telephone: 301, 443–
3936.

Committee Name: National Institute of
Mental Health Special Emphasis Panel.

Date: February 20, 1997.
Time: 8:30 a.m.
Place: Hyatt Regency Bethesda, One

Bethesda Metro Center, Bethesda, MD 20814.
Contact Person: Phyllis L. Zusman,

Parklawn, Room 9C–18, 5600 Fishers Lane,
Rockville, MD 20857, Telephone: 301, 443–
4868.

This notice is being published less than 15
days prior to the above meetings due to the
urgent need to meet timing limitations
imposed by the review and funding cycle.

Committee Name: National Institute of
Mental Health Special Emphasis Panel.

Date: March 3, 1997.
Time: 1 p.m.
Place: Parklawn, Room 9C–26, 5600

Fishers Lane, Rockville, MD 20857.
Contact Person: Rehana A. Chowdhury,

Parklawn, Room 9C–26, 5600 Fishers Lane,
Rockville, MD 20857, Telephone: 301, 443–
6470.

Committee Name: National Institute of
Mental Health Special Emphasis Panel.

Date: March 6, 1997.
Time: 2 p.m.
Place: Parklawn, Room 9C–26, 5600

Fishers Lane, Rockville, MD 20857.
Contact Person: Jean G. Noronha,

Parklawn, Room 9C–26, 5600 Fishers Lane,
Rockville, MD 20857, Telephone: 301, 443–
6470.

The meetings will be closed in accordance
with the provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5, U.S.C.
Applications and/or proposals and the
discussions could reveal confidential trade
secrets or commercial property such as
patentable material and personal information
concerning individuals associated with the
applications and/or proposals, the disclosure
of which would constitute a clearly
unwarranted invasion of personal privacy.
(Catalog of Federal Domestic Assistance
Program Numbers 93.242, 93.281, 93.282)

Dated: January 27, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2474 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

National Institute on Alcohol Abuse
and Alcoholism; Notice of Closed
Meetings

Pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), Notice
is hereby given of the following
meetings of the National Institute on
Alcohol Abuse and Alcoholism Initial
Review Group:

Purpose/Agenda: To review and evaluate
grant applications.

Name of Committee: Clinical and
Treatment Subcommittee.

Dates of Meeting: February 20–21, 1997.
Time: February 20, 8:30 a.m. to recess,

February 21, 8:30 a.m. to adjournment.
Place of Meeting: Hyatt Regency of

Bethesda, One Bethesda Metro Center,
Bethesda, MD 20814.

Contact Person: Elsie D. Taylor, 6000
Executive Blvd. Suite 409, Bethesda, MD
20892–7003, 301–443–9787.

The meeting will be closed in accordance
with the provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5, U.S.C.
Applications and/or proposals and the
discussions could reveal confidential trade
secrets or commercial property such as
patentable material, and personal
information concerning individuals
associated with the applications and/or
proposals, the disclosure of which would
constitute a clearly unwarranted invasion of
personal privacy.
(Catalog of Federal Domestic Assistance
Program No. 93.271, Alcohol Research Career
Development Awards for Scientists and
Clinicians; 93.272, Alcohol National
Research Service Awards for Research
Training; 93.273, Alcohol Research Programs;
National Institutes of Health),

Dated: January 27, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2475 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

National Institute on Drug Abuse;
Notice of Closed Meetings

Pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following
National Institute on Drug Abuse
(NIDA) Special Emphasis Panel
meetings:

Purpose/Agenda: To evaluate and review
grant applications and contract proposals.

Name of Committee: NIDA Special
Emphasis Panel.

Date: February 6, 1997.
Time: 9:00 a.m.
Place: Bethesda Marriott, 5151 Pooks Hill

Road, Bethesda, MD 20814.
Contact Person: Mr. Eric Zatman, Contract

Review Specialist, Office of Extramural
Program Review, National Institute on Drug
Abuse, 5600 Fishers Lane, Room 10–42,
Telephone (301) 443–1644.

Name of Committee: NIDA Special
Emphasis Panel.

Date: February 11, 1997.
Time: 1:00 p.m.
Place: Double Tree Hotel, 1750 Rockville

Pike, Rockville, MD 20852.
Contact Person: Gamil Debbas, Ph.D.,

Scientific Review Administrator, Office of
Extramural Program Review, National
Institute on Drug Abuse, 5600 Fishers Lane,
Room 10–22, Telephone (301) 443–2620.

Name of Committee: NIDA Special
Emphasis Panel.

Date: February 13, 1997.
Time: 9:00 a.m.
Place: Bethesda Marriott, 5151 Pooks Hill

Road, Bethesda, MD 20814.
Contact Person: Mr. Eric Zatman, Contract

Review Specialist, Office of Extramural
Program Review, National Institute on Drug
Abuse, 5600 Fishers Lane, Room 10–42,
Telephone (301) 443–1644.

This notice is being published less than 15
days prior to the meetings due to the urgent
need to meet timing limitations imposed by
the review and funding cycle.

The meetings will be closed in accordance
with provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5, U.S.C. The
applications and/or proposals and the
discussions could reveal confidential trade
secrets or commercial property such as
patentable material and personal information
concerning individuals associated with the
applications, the disclosure of which would
constitute a clearly unwarranted invasion of
personal privacy.
(Catalog of Federal Domestic Assistance
Program Numbers: 93.277, Drug Abuse
Scientist Development, Research Scientist
Development, and Research Scientist
Awards; 93.278, Drug Abuse National
Research Service Awards for Research
Training; 93.279, Drug Abuse Research
Programs, National Institutes of Health.)

Dated: January 27, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2476 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

National Institute on Deafness and
Other Communication Disorders;
Notice of Meeting of the Board of
Scientific Counselors, National
Institute on Deafness and Other
Communication Disorders

Pursuant to Public Law 92–463,
notice is hereby given of the meeting of
the Board of Scientific Counselors,
National Institute on Deafness and
Other Communication Disorders on
April 3–4, 1997. The April 3 meeting
will take place in Conference Room D,
the Natcher Building, 9000 Rockville
Pike, Bethesda MD 20892. On April 4
the meeting will take place in
Conference Room 2A08, 5 Research
Court, Rockville MD 20850.

The meeting will be open to the
public on April 3 from 1 to 3 pm to
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present reports and discuss issues
related to the business of the Board.
Attendance by the public will be limited
to space available.

In accordance with the provisions set
forth in Sections 552b(c)(4) and
552b(c)(6), Title 5, United States Code
and Section 10(d) of Public Law 92–463,
the meeting will be closed to the public
from 3 pm to recess on April 3 and from
8:30 am to adjournment on April 4. The
closed portion of the meeting will be for
the review, evaluation, and discussion
of the research programs of the tenured
scientists within the Laboratory of
Molecular Biology, Division of
Intramural Research, National Institute
on Deafness and Other Communication
Disorders, including consideration of
personnel qualifications and
performance, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

A meeting summary and roster of
members may be obtained from James F.
Battey, M.D., Ph.D., Executive Secretary
of the Board of Scientific Counselors,
National Institute on Deafness and
Other Communication Disorders, 5
Research Court, Room 2B–28, Rockville,
Maryland 20850, 301–402–2829. For
individuals who plan to attend and
need special assistance such as sign
language interpretation or other
reasonable accommodations, please
contact D. Battey at least two weeks
prior to the meeting.
(Catalog of Federal Domestic Assistance
Program No. 93.173 Biological Research
Related to Deafness and Communication
Disorders)

Dated: January 23, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2477 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

National Institute of Neurological
Disorders and Stroke; Division of
Extramural Activities; Notice of Closed
Meetings

Pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following
meetings:

Name of Committee: National Institute of
Neurological Disorders and Stroke Special
Emphasis Panel (Telephone Conference Call).

Date: February 21, 1997.
Time: 10:00 a.m.
Place: 7550 Wisconsin Avenue, Room

9C10, Bethesda, Maryland 20892.
Contact Person: Dr. Howard Weinstein,

Scientific Review Administrator, National
Institutes of Health, 7550 Wisconsin Avenue,
Room 9C10, Bethesda, MD 20892, (301) 496–
9223.

Purpose/Agenda: To review and evaluate
one SBIR Phase I Topic 029 Contract
Proposal.

Name of Committee: National Institute of
Neurological Disorders and Stroke Special
Emphasis Panel (Telephone Conference Call).

Date: February 26, 1997.
Time: 2:30 p.m.
Place: 7550 Wisconsin Avenue, Room

9C10, Bethesda, Maryland 20892.
Contact Person: Dr. Howard Weinstein,

Scientific Review Administrator, National
Institutes of Health, 7550 Wisconsin Avenue,
Room 9C10, Bethesda, MD 29892, (301) 496–
9223.

Purpose/Agenda: To review and evaluate 1
SBIR Phase I Topic 028 Contract Proposal.

The meetings will be closed in accordance
with the provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5, U.S.C.
Applications and/or proposals and the
discussions could reveal confidential trade
secrets or commercial property such as
patentable material and personal information
concerning individuals associated with the
applications and/or proposals, the disclosure
of which would constitute a clearly
unwarranted invasion of personal privacy.
(Catalog of Federal Domestic Assistance
Program No. 93.853, Clinical Research
Related to Neurological Disorders; No.
93.854, Biological Basis Research in the
Neurosciences)

Dated: January 23, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2480 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

Division of Research Grants; Notice of
Closed Meetings

Pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following Division
of Research Grants Special Emphasis
Panel (SEP) meetings:

Purpose/Agenda: To review individual
grant applications.

Name of SEP: Behavioral and
Neurosciences.

Date: February 28, 1997.
Time: 8:30 a.m.
Place: Holiday Inn, Silver Spring, MD.
Contact Person: Dr. Jane Hu, Scientific

Review Administrator, 6701 Rockledge Drive,
Room 5168, Bethesda, Maryland 20892, (301)
435–1245.

Name of SEP: Multidisciplinary Sciences.
Date: February 28, 1997.
Time: 1:00 p.m.
Place: NIH, Rockledge 2, Room 5116,

Telephone Conference.
Contact Person: Dr. Lee Rosen, Scientific

Review Administrator, 6701 Rockledge Drive,
Room 5116, Bethesda, Maryland 20892, (301)
435–1171.

Name of SEP: Multidisciplinary Sciences.
Date: March 3, 1997.
Time: 8:00 a.m.
Place: Radisson Barcelo Hotel,

Washington, DC.
Contact Person: Dr. Lee Rosen, Scientific

Review Administrator, 6701 Rockledge Drive,
Room 5116, Bethesda, Maryland 20892, (301)
435–1171.

The meetings will be closed in accordance
with the provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5, U.S.C.
Applications and/or proposals and the
discussions could reveal confidential trade
secrets or commercial property such as
patentable material and personal information
concerning individuals associated with the
applications and/or proposals, the disclosure
of which would constitute a clearly
unwarranted invasion of personal privacy.
(Catalog of Federal Domestic Assistance
Program Nos. 93.306, 93.333, 93.337, 93.393–
93.396, 93.837–93.844, 93.846–93.878,
93.892, 93.893, National Institutes of Health,
HHS)

Dated: January 23, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2470 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

Division of Research Grants; Notice of
Closed Meetings

Pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following
meetings that are being held to review
grant applications:

Study section/contact person March 1997 meetings Time Location

Aids and Related Research Initial Review Group

AIDS & Related Research 4, Dr. Mohindar Poonian, 301–
435–1218.

Mar. 7–8 ..................... 8:30 a.m. .................... Holiday Inn, Ventura, CA.
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Study section/contact person March 1997 meetings Time Location

Neurological Sciences Initial Review Group

Neurology A, Dr. Joe Marwah, 301–435–-1253 ....................... Mar. 4–6 ..................... 8:30 a.m. .................... Best Western Hotel, La Jolla,
CA.

The meetings will be closed in
accordance with the provisions set forth
in sections 552b(c)(4) and 552b(c)(6),
Title 5, U.S.C. Applications and/or
proposals and the discussions could
reveal confidential trade secrets or
commercial property such as patentable
material and personal information
concerning individuals associated with
the applications and/or proposals, the
disclosure of which would constitute a
clearly unwarranted invasion of
personal privacy.
(Catalog of Federal Domestic Assistance
Program Nos. 93.306, 93.333, 93.337, 93.393–
93.396, 93.837–93.844, 93.846–93.878,
93.892, 93.893, National Institutes of Health,
HHS)

Dated: January 23, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2479 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

Division of Research Grants; Notice of
Closed Meetings

Pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. Appendix 2), notice
is hereby given of the following Division
of Research Grants Special Emphasis
Panel (SEP) meetings:

Purpose/Agenda: To review individual
grant applications.

Name of SEP: Multidisciplinary Sciences.
Date: February 18, 1997.
Time: 1:00 p.m.
Place: NIH, Rockledge 2, Room 5116,

Telephone Conference.
Contact Person: Dr. Lee Rosen, Scientific

Review Administrator, 6701 Rockledge Drive,
Room 5116, Bethesda, Maryland 20892, (301)
435–1171.

Name of SEP: Chemistry and Related
Sciences.

Date: March 4, 1997.
Time: 3:00 p.m.
Place: Sheraton Hotel, Washington, DC.
Contact Person: Dr. Richard Panniers,

Scientific Review Administrator, 6701
Rockledge Drive, Room 5106, Bethesda,
Maryland 20892, (301) 435–1166.

Name of SEP: Biological and Physiological
Sciences.

Date: March 12–14, 1997.
Time: 8:30 a.m.
Place: Doubletree Hotel, Rockville, MD.
Contact Person: Dr. Dennis Leszczyski,

Scientific Review Administrator, 6701
Rockledge Drive, Room 6170, Bethesda,
Maryland 20892, (301) 435–1044.

Name of SEP: Biological and Physiological
Sciences.

Date: March 19, 1997.
Time: 9:00 a.m.
Place: Hyatt Regency, Bethesda, MD.
Contact Person: Dr. Richard Marcus,

Scientific Review Administrator, 6701
Rockledge Drive, Room 5194, Bethesda,
Maryland 20892, (301) 435–1256.

Name of SEP: Biological and Physiological
Sciences.

Date: March 27–28, 1997.
Time: 8:30 a.m.
Place: American Inn, Bethesda, MD.
Contact Person: Dr. Nicholas Mazarella,

Scientific Review Administrator, 6701
Rockledge Drive, Room 5128, Bethesda,
Maryland 20892, (301) 435–1018.

The meetings will be closed in accordance
with the provisions set forth in secs.
552b(c)(4) and 552b(c)(6), Title 5, U.S.C.
Applications and/or proposals and the
discussions could reveal confidential trade
secrets or commercial property such as
patentable materials and personal
information concerning individuals
associated with the applications and/or
proposals, the disclosure of which would
constitute a clearly unwarranted invasion of
personal privacy.
(Catalog of Federal Domestic Assistance
Program Nos. 93.306, 93.333, 93.337, 93.393–
93.396, 93.837–93.844, 93.846–93.878,
93.892, 93.893, National Institutes of Health,
HHS)

Dated: January 23, 1997.
Paula N. Hayes,
Acting Committee Management Officer, NIH.
[FR Doc. 97–2481 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

National Center for Research
Resources

AGENCY: National Center for Research
Resources, NIH.
ACTION: Notice.

SUMMARY: The National Center for
Research Resources (NCRR), National
Institutes of Health (NIH), is updating
its 1994 strategic plan entitled NCRR: A
Catalyst for Discovery. Its purpose is to
anticipate, meet, and set priorities for
the biomedical research community’s
needs for critical research resources and
technologies. NCRR requests input from
biomedical scientists to identify barriers
to future research progress and to define
future needs for shared research
resources and technologies that
facilitate NIH-supported biomedical
research. NCRR’s existing 1994 strategic

plan may be assessed over the World
Wild Web: <http://www.ncrr.nih.gov/
plan94.htm>.
DATES: Submit responses to the Office of
Science Policy, NCRR (see below) on or
before May 15, 1997.
FOR FURTHER INFORMATION CONTACT: The
Office of Science Policy, NCRR/NIH,
One Rockledge Center, 6705 Rockledge
Drive MSC 7965, Suite 5046, Bethesda,
MD 20892–7965; 301–435–0866; FAX
301–480–3654; e-mail.
NCRRPLAN@EP.NCRR.NIH.GOV;
internet <http://www.ncrr.nih.gov>.
SUPPLEMENTARY INFORMATION: The
National Center for Research Resources
(NCRR) serves as a ‘‘catalyst for
discovery’’ by creating and providing
critical research technologies and
shared resources. This infrastructure
underpins biomedical research and
enables advances that improve the
health of our Nation’s citizens.

The NCRR serves a unique purpose at
the NIH: to develop critical research
technologies and to provide cost-
effective, shared, multidisciplinary
resources to biomedical investigators
across the spectrum of research
activities supported by the NIH. NCRR’s
mission to:

(1) Create resources and develop
technologies and research models that
are cost-effective, accessible, and
responsive to the research needs of the
biomedical research community. To
meet these needs, the NCRR must
anticipate evolving trends in basic and
clinical research to ensure that
resources will be available to facilitate
that research.

(2) Provide shared clinical, primate,
and biomedical technology resources
and instrumentation for use by
investigators supported by the NIH.
These resources, primarily centers,
serve more than 10,000 researchers, who
are supported through more than $1
billion of competitive awards from
NIH’s categorical Institutes.

(3) Develop quick, flexible approaches
to new and emerging biomedical
research needs and opportunities. These
innovations often involve high-risk
research.

(4) Strengthen the Nation’s
biomedical research infrastructure.
Support programs that develop and
enhance the capacity of institutions,
including underrepresented groups, to
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participate in biomedical research.
Increase the exposure of K–12 students,
their teachers and the public to the life
sciences. Construct or renovate
biomedical research facilities.

Biomedical research investigators
supported by the NIH require a broad
array of technologies, tools and
materials for their research. The NCRR
plays a key role in addressing trans-NIH
research issues, such as access to state-
of-the-art instrumentation and
technologies; containment of the
escalating costs of highly sophisticated
research; development of appropriate,
specialized research models; efforts to
remedy the shortage of clinical and
minority investigators; and efforts to
improve the research infrastructure.

To ensure the continued relevance of
its strategic plan, the NCRR seeks input
to the following questions in terms of
the issues described above:

(A) What are the most important
research trends that will drive
biomedical research?

(B) What research resources and
technologies will be critical in
addressing these trends and meeting
biomedical investigators’ needs?

(C) What strategies will eliminate
barriers to progress and enhance access
to research resources and technologies?

(D) Who would you recommend to
serve as a panel member for NCRR’s
strategic planning process? Please list
the name, degree, position title,
department, institution name and
address, phone and fax numbers, and
specific area of expertise for each person
recommended.

We have provided a user-friendly
response form at NCRR’s Strategic
Planning Survey Web site: <http://
www.ncrr.nih.gov/survey.htm>; or you
may mail your response to the Office of
Science Policy, NCRR/NIH, One
Rockledge Center, 6705 Rockledge Drive
MSC 7965, Suite 5046, Bethesda, MD
20892–7965; FAX 301–480–3654.

Dated: January 22, 1997.
Ruth L. Kirschstein,
Deputy Director, NIH.
[FR Doc. 97–2482 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

Recombinant DNA Research: Action
Under the Guidelines

AGENCY: National Institutes of Health,
PHS, DHHS.
ACTION: Notice of Action under the NIH
Guidelines for Research Involving
Recombinant DNA Molecules (59 FR
34496, 59 FR 40170, 60 FR 20726, 61 FR
1482, 61 FR 10004).

SUMMARY: This notice sets forth an
action taken by the Director, National
Institutes of Health (NIH), under the
NIH Guidelines for Research Involving
Recombinant DNA Molecules.
FOR FURTHER INFORMATION CONTACT:
Additional information can be obtained
from Ms. Debra Knorr, Acting Director,
Office of Recombinant DNA Activities
(ORDA), Office of Science Policy,
National Institutes of Health, MSC 7010,
6000 Executive Boulevard, Suite 302,
Bethesda, Maryland 20892–7010, (301)
496–9838.
SUPPLEMENTARY INFORMATION: Today’s
action is being promulgated under the
NIH Guidelines for Research Involving
Recombinant DNA Molecules. The
action was proposed and published for
comment in the Federal Register of July
8, 1996 (61 FR 35774), then revised and
proposed for comment in the Federal
Register of November 22, 1996 (61 FR
59726), and reviewed and
recommended for approval by the NIH
Recombinant DNA Advisory Committee
(RAC) at its meeting on December 9,
1996.

I. Background Information and
Decision on Action Under the NIH
Guidelines

A. Amendments to Section IV–C–2 of
the NIH Guidelines Regarding the
Recombinant DNA Advisory Committee

On July 8, 1996, the Director, NIH,
published a Notice of Intent to Propose
Amendments to the NIH Guidelines for
Research Involving Recombinant DNA
Molecules (NIH Guidelines) Regarding
Enhanced Mechanisms for NIH
Oversight of Recombinant DNA
Activities in the Federal Register (61 FR
35774). In the Notice of Intent, the NIH
Director requested public comment on
proposed mechanisms to enhance
scientific, ethical, and societal oversight
of human gene transfer research under
the NIH Guidelines. Specifically, in
part, the termination of the RAC and the
establishment of the Office of
Recombinant DNA Activities Advisory
Committee (OAC) consisting of 6–10
members.

Comments in support of termination
of the RAC reflected an interest in
making substantive changes in the role
of the RAC. Most of these comments
supported the proposed restructuring of
the functions of the RAC and did not
specifically endorse termination of RAC.
Opposing comments focused on the
historical importance of retaining the
RAC as an internationally recognized
forum for public discussion of the
science, safety, and ethics of human
gene therapy research. These authors
articulated the critical role that the RAC

plays in maintaining public confidence
in human gene therapy research.

The importance of the continuation of
the RAC, per se, was underscored by
comments which specifically addressed
the establishment of the OAC. Of the 53
comments which addressed this issue,
12 expressed support and 41 expressed
opposition. The majority of comments
submitted in opposition to the OAC
stated that the proposed functions of the
OAC could be accomplished by the
RAC, or by a restructured version of the
RAC. Several authors emphasized that,
absent the historic credibility of the
RAC, the OAC might suffer from an
inability to attract and motivate the type
of expertise and judgement needed for
this important public forum.

On November 22, 1996, the NIH
Director published Notice of Proposed
Actions Under the NIH Guidelines for
Research Involving Recombinant DNA
Molecules in the Federal Register (61
FR 59726). In these Proposed Actions,
in part, the NIH Director proposed
retaining the RAC, while modifying its
roles and responsibilities relevant to
human gene therapy research and
reducing the membership from 25
members to 15 members, and requested
comments.

During the December 9, 1996,
meeting, the RAC, which had reviewed
the comments received, approved the
overall concepts in the Proposed
Actions. The RAC specifically approved
reducing the membership of the RAC
from 25 members to 15 members. The
motion passed by a vote of 12 in favor,
0 opposed, and 2 abstentions.

The action is detailed in Section II—
Summary of Action. I accept this
recommendation to reduce the
membership of the RAC from 25
members to 15 members, and the NIH
Guidelines will be amended
accordingly.

II. Summary of Action

A. Amendments to Section IV–C–2,
Recombinant DNA Advisory Committee
(RAC)

In Section IV–C–2, the first paragraph
is amended to read:

‘‘Section IV–C–2. Recombinant DNA
Advisory Committee (RAC)

‘‘The RAC is responsible for carrying
out specified functions cited below as
well as others assigned under its charter
or by the DHHS Secretary and the NIH
Director. The RAC consists of 15
members including the Chair, appointed
by the DHHS Secretary or his/her
designee, at least 8 of whom are selected
from authorities knowledgeable in the
fields of molecular genetics, molecular
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biology, recombinant DNA research, or
other scientific fields. At least 4
members of the RAC shall be persons
knowledgeable in applicable law,
standards of professional conduct and
practice, public attitudes, the
environment, public health,
occupational health, or related fields.
Representatives from Federal agencies
shall serve as non-voting members.
Nominations for the RAC may be
submitted to the Office of Recombinant
DNA Activities, National Institutes of
Health/MSC 7010, 6000 Executive
Boulevard, Suite 302, Bethesda,
Maryland 20892–7010, (301) 496–9838.

OMB’s ‘‘Mandatory Information
Requirements for Federal Assistance
Program Announcements’’ (45 FR
39592, June 11, 1980) requires a
statement concerning the official
government programs contained in the
Catalog of Federal Domestic Assistance.
Normally, NIH lists in its
announcements the number and title of
affected individual programs for the
guidance of the public. Because the
guidance in this notice covers not only
virtually every NIH program but also
essentially every Federal research
program in which DNA recombinant
molecule techniques could be used, it
has been determined not to be cost
effective or in the public interest to
attempt to list these programs. Such a
list would likely require several
additional pages. In addition, NIH could
not be certain that every Federal
program would be included as many
Federal agencies, as well as private
organizations, both national and
international, have elected to follow the
NIH Guidelines. In lieu of the
individual program listing, NIH invites
readers to direct questions to the
information address above about
whether individual programs listed in
the Catalog of Federal Domestic
Assistance are affected.

Effective Date: January 23, 1997.
Harold Varmus,
Director, National Institutes of Health.
[FR Doc. 97–2485 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

Public Health Service

National Institute of Environmental
Health Sciences; National Toxicology
Program; Fiscal Year 1996 Annual Plan
Now Available

The National Toxicology Program
(NTP) announces the availability of
National Toxicology Program; Fiscal
Year 1996 Annual Plan, solicits
comments on it, and urges all interested

persons to propose chemicals for
possible toxicological evaluation.

The eighteenth edition consists of two
parts. First, the National Toxicology
Program; Fiscal Year 1996 Annual Plan
describes FY 1996 NTP plans in
research, applied studies, methods
development and validation efforts, as
well as resources and FY 1995 program
accomplishments. Second, the Review
of Current DHHS, DOE, and EPA
Research Related to Toxicology FY 1996
lists chemicals being studied by the
various Department of Health and
Human Services (DHHS) agencies, the
Department of Energy (DOE), and the
Environmental Protection Agency
(EPA), and describes toxicology research
and toxicology methods currently being
developed by these agencies.

The format for the FY 1996 Annual
Plan differs somewhat from previous
years in that there are two versions.
New is the Fiscal Year 1996 Annual
Plan Summary which was prepared in
response to a perceived need for a
briefer and simpler version. The
summary version is being sent to the
larger mailing list and in response to
general requests for information about
the National Toxicology Program. The
full version is similar to previous
Annual Plans in length and detail and
will be sent with the companion
document, the Review of Current DHHS,
DOE, and EPA Research Related to
Toxicology FY 1996.

Background

The National Toxicology Program was
established within the Public Health
Service of the Department of Health and
Human Services in November 1978. The
continuing broad goals of the NTP are
to coordinate and strengthen DHHS
basic and applied toxicology research
and methods development and
validation, and to provide toxicological
information for use by health research
and regulatory agencies and others in
protecting the public health. Overall
objectives are to:
• broaden the spectrum of toxicological

information obtained on selected
chemicals;

• develop and validate more sensitive
and specific test methods;

• develop improved strategies for
generating scientific data that
strengthen the scientific foundation
for risk assessments; and

• communicate NTP plans and results
to government agencies, the medical
and scientific communities, and the
public.
To achieve these objectives, a

balanced program, which uses chronic
bioassays, short-term tests, collection

and application of mechanistic
information, model development,
alternative methods, and human
studies, has been created.

The NTP coordinates selected
toxicology activities of the National
Institute of Environmental Health
Sciences (NIEHS), National Institutes of
Health; the National Center for
Toxicological Research, Food and Drug
Administration; and the National
Institute for Occupational Safety and
Health, Centers for Disease Control and
Prevention. The Director of the NTP is
also the Director of the National
Institute of Environmental Health
Sciences.

Primary program oversight is
provided by the NTP Executive
Committee, which links DHHS health
research institutes and centers with
Federal health regulatory agencies to
ensure that the basic and applied
toxicology research and development
activities are responsive to regulatory
and public health needs. Agencies
represented on the Executive Committee
are:
• Agency for Toxic Substances and

Disease Registry
• Consumer Product Safety Commission
• Environmental Protection Agency
• Food and Drug Administration
• National Cancer Institute
• National Institute for Occupational

Safety and Health
• National Institute of Environmental

Health Sciences
• National Institutes of Health
• Occupational Safety and Health

Administration
The NTP Board of Scientific

Counselors provides scientific oversight,
advising the NTP Director and the NTP
Executive Committee on scientific
content and evaluating the scientific
merit and overall quality of NTP
science. The Board has two standing
Subcommittees, the Biennial Report on
Carcinogens Subcommittee and the
Technical Reports Review
Subcommittee. The members are
appointed by the Secretary, DHHS.

Scientific activities are divided into
several major program areas:
Carcinogenesis; genetic toxicology; risk
assessment research; alternative
methods; and toxicology. The latter area
covers activities in immunologic,
neurobehavioral, and respiratory
toxicologies, as well as reproductive and
developmental toxicology. There are
special projects on studying toxicities of
AIDS therapeutics and toxicity of
Superfund chemicals. Program and
project leaders, along with addresses
and telephone numbers, are identified
in the Annual Plan.
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The chemical nomination and
selection process is integral to the
effective long-term operation of the NTP
with respect to toxicological studies of
chemicals using modern techniques and
to the development and validation of
new assay methods. Thus, the NTP
welcomes nominations of chemicals for
study from everyone. At a minimum,
the nominator should give the name of
the chemical or substance, the rationale
for the nomination, and recommend the
type study(s) to be considered. In
addition, it is desirable, but not
essential, to supplement each
nomination with the following
information, if known:

• chemical and physical properties;
• production, use, occurrence, and

analysis data;
• toxicology information, including

human data;
• chemical disposition and structure-

activity relationships; and
• planned, ongoing, or recently

completed toxicological and
environmental studies.

To receive the National Toxicology
Program Fiscal Year 1996 Annual Plan
and the accompanying Review of
Current DHHS, DOE, and EPA Research
Related to Toxicology FY 1996, or the
Fiscal Year 1996 Annual Plan Summary
version, please contact the NTP Central
Data Management, NIEHS, P.O. Box
12233, MD E1–02, Research Triangle
Park, NC 27709, (telephone 919/541–
3419, fax 919/541–3687, Internet e-mail
CDM@NIEHS.NIH.GOV.

Comments on the above documents
are requested and welcomed and should
be addressed to Dr. Larry Hart, NTP,
P.O. Box 12233, MD A3–07, Research
Triangle Park, NC 27709, (telephone
919/541–3971, fax 919/541–0295,
Internet e-mail hart@niehs.nih.gov).
Kenneth Olden,
Director, National Toxicology Program.
[FR Doc. 97–2486 Filed 1–30–97; 8:45 am]
BILLING CODE 4140–01–M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR–4200–N–15]

Subsmission for OMB Review:
Comment Request

AGENCY: Office of Administration, HUD.
ACTION: Notice.

SUMMARY: The proposed information
collection requirement described below
has been submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposal.
DATES: Comments due date: March 3,
1997.
ADDRESSES: Interested persons are
invited to submit comments regarding
this proposal. Comments must be
received within thirty (30) days from the
date of this Notice. Comments should
refer to the proposal by name and/or
OMB approval number should be sent
to: Joseph F. Lackey, Jr., OMB Desk
Officer, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT:
Kay F. Weaver, Reports Management
Officer, Department of Housing and
Urban Development, 451 7th Street,
Southwest, Washington, DC 20410,
telephone (202) 708–0050. This is not a
toll-free number. Copies of the proposed
forms and other available documents
submitted to OMB may be obtained
from Ms. Weaver.
SUPPLEMENTARY INFORMATION: The
Department has submitted the proposal
for the collection of information, as
described below, to OMB for review, as
required by the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

The Notice lists the following
information: (1) The title of the
information collection proposal; (2) the
office of the agency to collect the
information; (3) the OMB approval

number, if applicable; (4) the
description of the need for the
information and its proposed use; (5)
the agency form number, if applicable;
(6) what members of the public will be
affected by the proposal; (7) how
frequently information submissions will
be required; (8) an estimate of the total
number of hours needed to prepare the
information submission including
number of respondents, frequency of
response, and hours of response; (9)
whether the proposal is new, an
extension, reinstatement, or revision of
an information collection requirement;
and (10) names and telephone numbers
of an agency official familiar with the
proposal and of the OMB Desk Officer
for the Department.

Authority: Section 3507 of the Paperwork
Reduction Act of 1995, 44 U.S.C. 35, as
amended.

Dated: January 22, 1997.
David S. Cristy,
Acting Director, Information Resources
Management Policy and Management
Division.

Title of Proposal: Pet Ownership in
Assisted Rental Housing for the Elderly
or Handicapped.

Office: Housing.
OMB Approval Number: 2502–0342.
Description of the Need for the

Information and its Proposed Use:
Section 227 of the Housing and Urban-
Rural Recovery Act of 1983 provides
that no owner or manager of Federally
assisted rental housing for the elderly or
handicapped may prohibit a tenant from
having common household pets in the
tenant’s dwelling unit, or discriminate
against any person regarding admission
to such housing because of ownership
or presence of a pet in the person’s
dwelling unit.

Form Number: None.
Respondents: Individuals or

Households, State, Local, or Tribal
Government, Business or Other For-
Profit, and Not-For Profit Institutions.

Frequency of Submission: On
Occasion.

Reporting burden: Number of
respondents × Frequency of

response × Hours per
response = Burden

hours

Notice of Tenants ..................................................................... 6,000 1 .167 1,004
Registration of Pets .................................................................. 20,000 1 .25 5,000
Consultation ............................................................................. 500 1 1.63 815
Violation/Removals ................................................................... 2,000 1 .167 334

Total Estimated Burden Hours: 7,153.
Status: Reinstatement, without

changes.
Contact: Barbara D. Hunter, HUD,

(202) 708–3944, Joseph F. Lackey, Jr.,
OMB, (202) 395–7316.

Dated: January 22, 1997.

[FR Doc. 97–2454 Filed 1–30–97; 8:45 am]
BILLING CODE 4210–01–M

[Docket No. FR–4200–N–16]

Submission for OMB Review:
Comment Request

AGENCY: Office of Administration, HUD.
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ACTION: Notice.

SUMMARY: The proposed information
collection requirement described below
has been submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposal.
DATES: Comments due date: March 3,
1997.
ADDRESS: Interested persons are invited
to submit comments regarding this
proposal. Comments must be received
within thirty (30) days from the date of
this Notice. Comments should refer to
the proposal by name and/or OMB
approval number should be sent to:
Joseph F. Lackey, Jr., OMB Desk Officer,
Office of Management and Budget,
Room 10235, New Executive Office
Building, Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT:
Kay F. Weaver, Reports Management
Officer, Department of Housing and
Urban Development, 451 7th Street,
Southwest, Washington, DC 20410,
telephone (202) 708–0050. This is not a
toll-free number. Copies of the proposed
forms and other available documents
submitted to OMB may be obtained
from Ms. Weaver.

SUPPLEMENTARY INFORMATION: The
Department has submitted the proposal
for the collection of information, as
described below, to OMB for review, as
required by the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

The Notice lists the following
information: (1) The title of the
information collection proposal; (2) the
office of the agency to collect the
information (3) the OMB approval
number, if applicable; (4) the
description of the need for the
information and its proposed use; (5)
the agency form number, if applicable;
(6) what members of the public will be
affected by the proposal; (7) how
frequently information submissions will
be required; (8) an estimate of the total
number of hours needed to prepare the
information submission including
number of respondents, frequency of
response, and hours of response; (9)
whether the proposal is new, an
extension, reinstatement, or revision of
an information collection requirement;
and (10) the names and telephone
numbers of an agency official familiar
with the proposal and of the OMB Desk
Officer for the Department.

Authority: Section 3507 of the Paperwork
Reduction Act of 1995, 44 U.S.C. 35, as
amended.

Dated: January 22, 1997.
David S. Cristy,
Acting Director, Information Resources
Management Policy and Management
Division.

Notice of Submission of Proposed
Information Collection to OMB

Title of Proposal: Line of Credit
Control System/Voice Response System
(LOCCS/VRS) Payment Vouchers

Office: Public and Indian Housing.
OMB Approval Number: 2577–0166
Description of the Need for the

Information and its Proposed Use: Form
HUD–50080 will be used by grant
recipients to request funds from HUD
through the LOCCS/VRS, Voice
Activated Payment System. The
information collected on the form will
be used as an internal control measure
to ensure the lawful and appropriate
disbursement of Federal funds, as well
as to provide a service to program
recipients.

Form Number: HUD–50080 Series
Respondents: State, Local, or Tribal

Government and Not-For Profit
Institutions.

Frequency of Submission: On
Occasion and Recordkeeping.

Reporting Burden:

Number of re-
spondents × Frequency of

response × Hours per
response = Burden

hours

HUD–50080 Series ........................................................................... 5,312 21.6 .25 28,691

Total Estimated Burden Hours:
28,691.

Status: Reinstatement, with changes
Contact: Sarita Bhandari, HUD, (202)

708–1445 x4147; Joseph F. Lackey, Jr.,
OMB, (202) 395–7316.

Dated: January 22, 1997.
[FR Doc. 97–2455 Filed 1–30–97; 8:45 am]
BILLING CODE 4210–01–M

[Docket No. FR–4124–N–23]

Federal Property Suitable as Facilities
to Assist the Homeless

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.
ACTION: Notice.

SUMMARY: This Notice identifies
unutilized, underutilized, excess, and
surplus Federal property reviewed by
HUD for suitability for possible use to
assist the homeless.
FOR FURTHER INFORMATION CONTACT:
Mark Johnson, room 7256, Department
of Housing and Urban Development,

451 Seventh Street SW, Washington, DC
20410; telephone (202) 708–1226; TDD
number for the hearing- and speech-
impaired (202) 708–2565 (these
telephone numbers are not toll-free), or
call the toll-free Title V information line
at 1–800–927–7588.

SUPPLEMENTARY INFORMATION: In
accordance with 24 CFR part 581 and
section 501 of the Stewart B. McKinney
Homeless Assistance Act (42 U.S.C.
11411), as amended, HUD is publishing
this Notice to identify Federal buildings
and other real property that HUD has
reviewed for suitability for use to assist
the homeless. The properties were
reviewed using information provided to
HUD by Federal landholding agencies
regarding unutilized and underutilized
buildings and real property controlled
by such agencies or by GSA regarding
its inventory of excess or surplus
Federal property. This Notice is also
published in order to comply with the
December 12, 1988 Court Order in
National Coalition for the Homeless v.
Veterans Administration, No. 88–2503–
OG (D.D.C).

Properties reviewed are listed in this
Notice according to the following
categories: Suitable/available, suitable/
unavailable, suitable/to be excess, and
unsuitable. The properties listed in the
three suitable categories have been
reviewed by the landholding agencies,
and each agency has transmitted to
HUD: (1) Its intention to make the
property available for use to assist the
homeless, (2) its intention to declare the
property excess to the agency’s needs, or
(3) a statement of the reasons that the
property cannot be declared excess or
made available for use as facilities to
assist the homeless.

Properties listed as suitable/available
will be available exclusively for
homeless use for a period of 60 days
from the date of this Notice. Homeless
assistance providers interested in any
such property should send a written
expression of interest to HHS, addressed
to Brian Rooney, Division of Property
Management, Program Support Center,
HHS, room 5B–41, 5600 Fishers Lane,
Rockville, MD 20857; (301) 443–2265.
(This is not a toll-free number.) HHS
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will mail to the interested provider an
application packet, which will include
instructions for completing the
application. In order to maximize the
opportunity to utilize a suitable
property, providers should submit their
written expressions of interest as soon
as possible. For complete details
concerning the processing of
applications, the reader is encouraged to
refer to the interim rule governing this
program, 24 CFR part 581.

For properties listed as suitable/to be
excess, that property may, if
subsequently accepted as excess by
GSA, be made available for use by the
homeless in accordance with applicable
law, subject to screening for other
Federal use. At the appropriate time,
HUD will publish the property in a
Notice showing it as either suitable/
available or suitable/unavailable.

For properties listed as suitable/
unavailable, the landholding agency has
decided that the property cannot be
declared excess or made available for
use to assist the homeless, and the
property will not be available.

Properties listed as unsuitable will
not be made available for any other
purpose for 20 days from the date of this
Notice. Homeless assistance providers
interested in a review by HUD of the
determination of unsuitability should
call the toll free information line at 1–
800–927–7588 for detailed instructions
or write a letter to Mark Johnston at the
address listed at the beginning of this
Notice. Included in the request for
review should be the property address
(including zip code), the date of
publication in the Federal Register, the
landholding agency, and the property
number.

For more information regarding
particular properties identified in this
Notice (i.e., acreage, floor plan, existing
sanitary facilities, exact street address),
providers should contact the
appropriate landholding agencies at the
following addresses: Army: Mr. Derrick
Mitchell, CECPW–FP, U.S. Army Center
for Public Works, 7701 Telegraph Road,
Alexandria, VA 22310–3862; (703) 428–
6083; GSA: Mr. Brian K. Polly, Assistant
Commissioner, General Services
Administration, Office of Property
Disposal, 18th and F Streets, NW,
Washington, DC 20405; (202) 501–2059;
Navy: Mr. John J. Kane, Deputy Division
Director, Department of the Navy, Real
Estate Operations, Naval Facilities
Engineering Command, Code 241A, 200
Stovall Street, Alexandria, VA 22332–
2300; (703) 325–0474; Transportation:
Mr. Rugene Spruill, Department of
Transportation, Acting Director, Space
Management, SVC–140, Transportation
Administrative Service Center, 400 7th

Street, SW, Room 2310, Washington, DC
20590; (202) 366–4246; (These are not
toll-free numbers).

Dated: January 24, 1997.
Jacquie M. Lawing,
Deputy Assistant Secretary for Economic
Development.

TITLE V, FEDERAL SURPLUS PROPERTY
PROGRAM FEDERAL REGISTER REPORT
FOR 01/31/97

Suitable/Available Properties

Buildings (by State)
Virginia
National Weather Service
Route 3
Volens Co: Halifax VA
Landholding Agency: GSA
Property Number: 549710001
Status: Excess
Comment: 1859 sq. ft. brick veneer, most

recent use—office with 1.3 acres/parking
lot

GSA Number: 4–C–VA–713.
West Virginia
Guthrie Center Property
4860 Brenda Lane
Charleston Co: Kanauha WV
Landholding Agency: GSA
Property Number: 549640018
Status: Excess
Comment: 18 frame houses/one cinder block

bldg., 1200 sq. ft. each, most recent use—
residential, needs repair

GSA Number: 4–GR–WV–470.

Unsuitable Properties

Buildings (by State)
Alabama
5 Bldgs., Fort Rucker
#402, 501, 602, 4108, 4109
Ft. Rucker Co: Dale AL 36362–5000
Landholding Agency: Army
Property Number: 219710091
Status: Unutilized
Reason: Extensive deterioration.
Bldg. 24118, Fort Rucker
Ft. Rucker Co: Dale AL 36362–5000
Landholding Agency: Army
Property Number: 219710092
Status: Unutilized
Reason: Extensive deterioration.
Alaska
Bldg. 4129
Fort Wainwright
Ft. Wainwright Co: Fairbanks AK 99703–
Landholding Agency: Army
Property Number: 219710090
Status: Unutilized
Reason: Floodway; Secured Area.
California
Bldg. N116
Naval Air Weapons Station
San Nicholas Island
Oxnard Co: Ventura CA 93042–5001
Landholding Agency: Navy
Property Number: 779710004
Status: Unutilized
Reason: Secured Area.
Colorado
Bldg. P–8010, Fort Carson

Ft. Carson Co: El Paso CO 80913–5023
Landholding Agency: Army
Property Number: 219710093
Status: Unutilized
Reason: Secured Area.
Georgia
Bldg. 2209, Fort Gordon
Ft. Gordon Co: Richmond GA 30905–
Landholding Agency: Army
Property Number: 219710094
Status: Unutilized
Reason: Extensive deterioration.
Bldg. 37504, Fort Gordon
Ft. Gordon Co: Richmond GA 30905–
Landholding Agency: Army
Property Number: 219710095
Status: Unutilized
Reason: Extensive deterioration.
Hawaii
Bldg. 318
Naval Air Station, Barbers Point
Honolulu Co: Honolulu HI 96862–
Landholding Agency: Navy
Property Number: 779710002
Status: Unutilized
Reason: Extensive deterioration.
Bldg. 1825
Naval Air Station, Barbers Point
Honolulu Co: Honolulu HI 96862–
Landholding Agency: Navy
Property Number: 779710003
Status: Unutilized
Reason: Extensive deterioration.
Illinois
Bldg. S–234
Charles Melvin Price Support Center
Granite City Co: Madison IL 62040–
Landholding Agency: Army
Property Number: 219710096
Status: Unutilized
Reason: Secured Area.
Kentucky
Barn Structure
Hardingsburg Dr.
Owensboro Co: Daviess KY 42303–
Landholding Agency: DOT
Property Number: 879710001
Status: Unutilized
Reason: Floodway; Secured Area; Extensive

deterioration.
Maine
Reserve Ctr. Bldg. & 5 acres
Slager Memorial USAR Center
Union Street
Bangor Co: Penobscot ME 04401–3011
Landholding Agency: Army
Property Number: 219710097
Status: Unutilized
Reason: Within airport runway clear zone.
Maintenance Bldg.
Slager Memorial USAR Center
Union Street
Bangor Co: Penobscot ME 04401–3011
Landholding Agency: Army
Property Number: 219710098
Status: Unutilized
Reason: Within airport runway clear zone.
Maryland
Bldg. 2101, Police Station
Aberdeen Proving Ground Co: Harford MD

21005–5001
Landholding Agency: Army
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Property Number: 219710099
Status: Unutilized
Reason: Extensive deterioration.
New York
Bldg. T–813
Fort Drum
Ft. Drum Co: Jefferson NY 13602–
Landholding Agency: Army
Property Number: 219710113
Status: Unutilized
Reason: Extensive deterioration.
Bldg. T–1033
Fort Drum
Ft. Drum Co: Jefferson NY 13602–
Landholding Agency: Army
Property Number: 219710114
Status: Unutilized
Reason: Extensive deterioration.
Bldg. T–1034
Fort Drum
Ft. Drum Co: Jefferson NY 13602–
Landholding Agency: Army
Property Number: 219710115
Status: Unutilized
Reason: Extensive deterioration.
Bldg. T–2239
Fort Drum
Ft. Drum Co: Jefferson NY 13602–
Landholding Agency: Army
Property Number: 219710116
Status: Unutilized
Reason: Extensive deterioration.
Bldg. S–2587
Fort Drum
Ft. Drum Co: Jefferson NY 13602–
Landholding Agency: Army
Property Number: 219710117
Status: Unutilized
Reason: Extensive deterioration.
North Carolina
Bldg. 3–1836
Fort Bragg
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710100
Status: Unutilized
Reason: Extensive deterioration.
Bldg. A–3387
Fort Bragg
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710101
Status: Unutilized
Reason: Extensive deterioration.
Bldg. A–4626
Fort Bragg
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710102
Status: Unutilized
Reason: Extensive deterioration.
6 Bldgs.
Fort Bragg
#A4930, A4931, A4932, A4933, A4934,

A4935
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710103
Status: Unutilized
Reason: Extensive deterioration.
Bldgs. A4942, A4943
Fort Bragg
Ft. Bragg Co: Cumberland NC 28307–

Landholding Agency: Army
Property Number: 219710104
Status: Unutilized
Reason: Extensive deterioration.
6 Bldgs.
Fort Bragg
#A5028, A5030, A5031, A5032, A5033,

A5034
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710105
Status: Unutilized
Reason: Extensive deterioration.
Bldg. M–5047
Fort Bragg
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710106
Status: Unutilized
Reason: Extensive deterioration.
4 Bldgs.
Fort Bragg
#A5230, A5231, A5232, A5233
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710107
Status: Unutilized
Reason: Extensive deterioration.
4 Bldgs.
Fort Bragg
#A5430, A5431, A5432, A5433
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710108
Status: Unutilized
Reason: Extensive deterioration.
Bldg. A5435
Fort Bragg
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710109
Status: Unutilized
Reason: Extensive deterioration.
4 Bldgs.
Fort Bragg
#A5628, A5630, A5631, A5632
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710110
Status: Unutilized
Reason: Extensive deterioration.
7 Bldgs.
Fort Bragg
#A5728, A5730, A5731, A5732, A5733,

A5734, A5735
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710111
Status: Unutilized
Reason: Extensive deterioration.
Bldgs. H–6145, H–6346
Fort Bragg
Ft. Bragg Co: Cumberland NC 28307–
Landholding Agency: Army
Property Number: 219710112
Status: Unutilized
Reason: Extensive deterioration.
Bldg. LCH–4021
Camp Lejeune
Camp Lejeune NC 28542–0004
Landholding Agency: Navy
Property Number: 779710005
Status: Unutilized
Reason: Secured Area.

Bldg. LCH–4020
Camp Lejeune
Camp Lejeune NC 28542–0004
Landholding Agency: Navy
Property Number: 779710006
Status: Unutilized
Reason: Secured Area; Extensive

deterioration.
Bldg. LCH–4016
Camp Lejeune
Camp Lejeune NC 28542–0004
Landholding Agency: Navy
Property Number: 779710007
Status: Unutilized
Reason: Secured Area; Extensive

deterioration.
Bldg. LCH–4003
Camp Lejeune
Camp Lejeune NC 28542–0004
Landholding Agency: Navy
Property Number: 779710008
Status: Unutilized
Reason: Secured Area; Extensive

deterioration.
[FR Doc. 97–2456 Filed 1–30–97; 8:45 am]
BILLING CODE 4210–29–M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

Preparation of a Joint Environmental
Impact Statement /Environmental
Impact Report for Federal and State
Actions Associated With Furthering
the Purposes of the September 28,
1996, Agreement Between the United
States, State of California, and
MAXXAM, Inc. and its Subsidiary,
Pacific Lumber Company

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Notice of additional hours for
participation in a public scoping
meeting.

SUMMARY: As specified in the official
Notice of Intent (FR, Vol. 61, No. 250,
p. 68285), a public scoping meeting is
scheduled for Wednesday, February 5,
1997, Redwood Acres Fairgrounds,
Franceschi Hall, 3750 Harris Street,
Eureka, California from 1:00 p.m. to no
later than 4:00 p.m., and from 6:00 p.m.
to no later than 9:00 p.m. This notice
announces that additional hours to
participate in the public scoping
meeting have been scheduled for the
same date and location. The public
scoping meeting will now be held from
9 a.m. to no later than 11 a.m., from 1
p.m. to no later than 4 p.m., and from
6 p.m. to no later than 9 p.m.
ADDRESSES: Comments regarding the
scope of the EIS should be addressed to
Mr. Bruce Halstead, U.S. Fish and
Wildlife Service, 1125 16th Street,
Room 209, Arcata, CA 95521–5582.
Comments should be received on or
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before February 18, 1997, at the above
address. Written comments may also be
sent by facsimile to (707) 822–8136.
Comments received will be available for
public inspection by appointment
during normal business hours (8:00 a.m.
to 5:00 p.m., Monday through Friday) at
the above office; please call for an
appointment.
FOR FURTHER INFORMATION CONTACT:
Dennis Mackey, U.S. Fish and Wildlife
Service, Region 1, 911 N.E. 11th
Avenue, Portland, Oregon, Telephone:
(503) 231–6241.

Dated: January 23, 1997.
Thomas J. Dwyer,
Acting Regional Director, Region 1, U.S. Fish
and Wildlife Service.
[FR Doc. 97–2295 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–55–P

Bureau of Land Management

[MT–020–1020–00]

Notice of Meeting

AGENCY: Bureau of Land Management
(BLM), Montana, Miles City District,
Interior.
ACTION: Notice of meeting.

SUMMARY: The Miles City District
Resource Advisory Council will have a
meeting Wednesday, February 26, 1997
at 10:00 a.m. Department of Agriculture
Building conference room, 409 East
Spring, Terry, Montana.

Topics of discussion at the meeting
will be a review of the off-highway
vehicle/block management plan
document, the PILT (payment-in-lieu-of-
taxes) program, and an update on the
land exchange program. The meeting is
expected to last until 4:00 p.m.

The meeting is open to the public and
the public comment period is set for
1:00 p.m. The public may make oral
statements before the Council or file
written statements for the Council to
consider. Depending on the number of
persons wishing to make an oral
statement, a per person time limit may
be established. Summary minutes of the
meeting will be available for public
inspection and copying during regular
business hours.
FOR FURTHER INFORMATION CONTACT:
Marilyn Krause, Public Affairs
Specialist, Miles City District, 111
Garryowen Road, Miles City, Montana
59301, telephone (406) 232–4331.
SUPPLEMENTARY INFORMATION: The
purpose of the Council is to advise the
Secretary of the Interior, through the
BLM, on a variety of planning and
management issues associated with
public land management. The 15

member Council includes individuals
who have expertise, education, training
or practical experience in the planning
and management of public lands and
their resources and who have a
knowledge of the geographical
jurisdiction of the Council.

Dated: January 24, 1997.
Todd Christensen,
Acting District Manager.
[FR Doc. 97–2355 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–DN–P

Lower Snake River District Resource
Advising Council; Meeting

AGENCY: Bureau of Land Management—
Interior.
ACTION: Notice of meeting.

SUMMARY: The Lower Snake River
District Resource Advisory Council will
meet in Boise to discuss a variety of
district and regional issues, including
use of public land recreation trails in
the Boise Foothills, status of the U.S.
Air Force’s Enhanced Training in Idaho
Draft Environmental Impact Statement,
and the Draft Owyhee Resource
Management Plan.
DATES: March 20, 1997. The meeting
will begin at 9 a.m. A public comment
period will begin at 9:30 a.m.
ADDRESSES: The Lower Snake River
District Office is located at 3948
Development Avenue, Boise, Idaho.
FOR FURTHER INFORMATION CONTACT:
Barry Rose, Lower Snake River District
Office (208–384–3393).

Dated: January 22, 1997.
Barry Rose,
Public Affairs Specialist.
[FR Doc. 97–2361 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–GG–P

[CA–016–03–1430–01; #CACA 36830]

Noncompetitive Sale of Public Lands
in Ventura County, California

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of realty action.

The following public land is being
considered for sale under sections 203
and 209 of the Federal Land Policy and
Management Act of 1976 (43 USC 1716)
at not less than fair market value.

San Bernardino Meridian, California
T. 4 N., R. 20 W.,

Sec. 1 Lot 23.
Containing 0.21 acre.

SUPPLEMENTARY INFORMATION: The
Bureau proposes to sell the surface and

subsurface estates to Mr. Joseph w.
Aidlin, an adjacent landowner. The
parcel is small, isolated, and difficult to
manage. Conveyance of the available
mineral interests will occur
simultaneously with the conveyance of
the surface estate. The patent, when
issued, will contain a reservation to the
United States for a right-of-way for
ditches and canals pursuant to the Act
of August 30, 1890, 26 Stat. 391, (43
U.S.C. 945). This parcel will be
evaluated in accordance with the
National Environmental Policy Act.
Publication of this notice in the Federal
Register segregates the above public
lands from appropriation under the
public land laws and mining laws. The
segregative effect will end upon
issuance of patent or 270 days from the
date of publication, whichever occurs
first. An independent appraisal will
establish the fair market value of the
land.
DATES: Comments may be submitted (in
writing only) to the BLM Area Manager,
3801 Pegasus Drive, Bakersfield,
California 93308. Comments must be
received within 45 days from the
publication of this notice in the Federal
Register. Any adverse comments will be
evaluated by the State Director, who
may sustain, vacate or modify this realty
action and issue a final determination.
FOR FURTHER INFORMATION CONTACT:
Daniel Vaughn, Realty Specialist, (805)
391–6125.

Dated: January 13, 1997.
Stephen Larson,
Acting Area Manager.
[FR Doc. 97–1827 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–40–P

[ES–960–1910–00–4442, ES–048576; Group
158, Minnesota]

Notice of Filing of Plat of Survey;
Minnesota

The plat of the dependent resurvey of
portions of the west and north
boundaries, a portion of the
subdivisional lines, and the subdivision
of sections 6, 7, 8, 9, 16 and 33,
Township 145 North, Range 38 West,
Fifth Principal Meridian, Minnesota,
will be officially filed in Eastern States,
Springfield, Virginia at 7:30 a.m., on
March 10, 1997.

The survey was requested by the
Bureau of Indian Affairs.

All inquiries or protests concerning
the technical aspects of the survey must
be sent to the Chief Cadastral Surveyor,
Eastern States, Bureau of Land
Management, 7450 Boston Boulevard,
Springfield, Virginia 22153, prior to
7:30 a.m., March 10, 1997.
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Copies of the plat will be made
available upon request and prepayment
of the reproduction fee of $2.75 per
copy.

Dated: January 23, 1997.
Stephen G. Kopach,
Chief Cadastral Surveyor.
[FR Doc. 97–2309 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–GJ–P

Minerals Management Service

Agency Information Collection
Activities: Submitted for Office of
Management and Budget Review;
Comment Request

The proposal for the collection of
information listed below has been
submitted to the Office of Management
and Budget for reapproval under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35). Copies of the
proposed information collection
requirement and related forms and
explanatory material may be obtained
by contacting Dennis C. Jones at 303–
231–3046. Comments and suggestions
on the requirement should be made
directly to the Bureau Clearance Officer
at the telephone number listed below,
and to the OMB Paperwork Reduction
Project (1010–0095), Washington, DC
20503, telephone 202–395–7340.
DATES: Written comments should be
received on or before March 3, 1997.

Title: Request to Exceed Regulatory
Allowance Limitation.

OMB Approval Number: 1010–0095.
Abstract: The Minerals Management

Service (MMS) Royalty Management
Program (RMP) is proposing to continue
collecting certain information from
royalty payors on Federal or Indian
mineral leases. Under certain
circumstances lessees can deduct, from
royalty payments, the reasonable actual
costs of transporting the royalty portion
of produced oil and gas from the lease
to a processing or sales point not in the
immediate lease area. When gas is
processed for the recovery of gas plant
products, lessees may claim a
processing allowance. Transportation
and processing allowances are a part of
the product valuation process which
MMS uses to determine if the lessee is
reporting and paying the proper royalty
amount.

Bureau Form Numbers: MMS–4393.
Frequency: As requested by lessee.
Description of Respondents: Royalty

payors on Federal and Indian mineral
leases.

Estimated Completion Time: .5 hours.
Annual Responses: 75.
Annual Burden Hours: 37.5 hours.

Bureau Clearance Officer: Carol A.
deWitt , (703) 787–1242.

Dated: December 6, 1996.
James W. Shaw,
Associate Director for Royalty Management.
[FR Doc. 97–2457 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–MR–P

Outer Continental Shelf, Central Gulf of
Mexico, Oil and Gas Lease Sale 166—
Final Notice of Sale

1. Authority. This Notice is published
pursuant to the Outer Continental Shelf
(OCS) Lands Act (43 U.S.C. 1331–1356,
as amended) and the regulations issued
thereunder (30 CFR Part 256).

2. Filing of Bids.
(a) Filing of Bids. Sealed bids will be

received by the Regional Director (RD),
Gulf of Mexico Region, Minerals
Management Service (MMS), 1201
Elmwood Park Boulevard, New Orleans,
Louisiana 70123–2394. Bids may be
delivered in person to that address
during normal business hours (8 a.m. to
4 p.m., Central Standard Time (c.s.t.))
until the Bid Submission Deadline at 10
a.m. Tuesday, March 4, 1997.
Hereinafter, all times cited in this
Notice refer to c.s.t. unless otherwise
stated. Bids will not be accepted the day
of Bid Opening, Wednesday, March 5,
1997. Bids received by the RD later than
the time and date specified above will
be returned unopened to the bidders.
Bids may not be modified or withdrawn
unless written modification or written
withdrawal request is received by the
RD prior to 10 a.m. Tuesday, March 4,
1997. Bid Opening Time will be 9 a.m.,
Wednesday, March 5, 1997, at the Hyatt
Regency Hotel, 500 Poydras Plaza, New
Orleans, Louisiana. All bids must be
submitted and will be considered in
accordance with applicable regulations,
including 30 CFR Part 256. The list of
restricted joint bidders which applies to
this sale appeared in the Federal
Register at 61 FR 54213, published on
October 17, 1996.

(b) Natural Disasters. In the event a
natural disaster (such as widespread
flooding) or other occurrence causes the
MMS Gulf of Mexico Regional Office to
be closed on Tuesday, March 4, 1997,
bids will be accepted until 9 a.m.
Wednesday, March 5, 1997, at the site
of bid opening specified above. Under
these conditions, bids may be modified
or withdrawn upon written notification
up until 9 a.m. Wednesday, March 5,
1997. Closure of the office may be
determined by calling (504) 736–0557
and hearing a recorded message to that
effect.

3. Method of Bidding.

(a) Submission of Bids. A separate
signed bid in a sealed envelope labeled
‘‘Sealed Bid for Oil and Gas Lease Sale
166, not to be opened until 9 a.m., c.s.t.,
Wednesday, March 5, 1997’’ must be
submitted for each tract bid upon. The
sealed envelope and the bid should
contain the following information: the
company name, Gulf of Mexico
Company Number (GOM Company
Number), area number (e.g., LA1 for
West Cameron, NH16–04 for Mobile),
area name (abbreviations acceptable),
and the block number of the tract bid
upon. In addition, the total amount bid
to be considered by MMS must be in
whole dollar amount. Any cent amount
above the whole dollar will be ignored
by MMS.

Bidders must submit with each bid 1/
5th of the cash bonus, in cash or by
cashier’s check, bank draft, or certified
check, payable to the order of the U.S.
Department of the Interior—Minerals
Management Service. For identification
purposes, the following information
must appear on the check or draft:
company name, GOM Company
Number, and the area and block bid on
(abbreviation acceptable). No bid for
less than all of the unleased portion(s)
of a block will be considered.

All documents must be executed in
conformance with signatory
authorizations on file in the MMS Gulf
of Mexico Regional Office. Partnerships
also need to submit or have on file a list
of signatories authorized to bind the
partnership. Bidders submitting joint
bids must state on the bid form the
proportionate interest of each
participating bidder, in percent to a
maximum of five decimal places, e.g.,
33.33333 percent. Other documents may
be required of bidders under 30 CFR
256.46. Bidders are warned against
violation of 18 U.S.C. 1860 prohibiting
unlawful combination or intimidation of
bidders.

(b) Submission of Statement(s)
Regarding Certain Geophysical Data.
Each company submitting a bid, or
participating as a joint bidder in such a
bid, shall submit, prior to the Bid
Submission Deadline specified in
paragraph 2 of this Notice, a statement
or statements identifying any processed
or reprocessed pre and post stack depth
migrated geophysical data in their
possession or control pertaining to each
and every block on which they are
participating as a bidder. The existence,
extent, type of such data, and
identification of specific lines or 3D
surveys must be clearly stated. In
addition, the statement shall certify that
no such data are in their possession for
any other blocks on which they
participate as a bidder. The statement
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shall be submitted in an envelope
separate from those containing bids and
shall be clearly marked; an example of
a preferred format for the statement and
the envelope is included in the
document titled ‘‘Trial Procedures for
Access to Certain Geophysical Data in
the Gulf of Mexico’’ (revised January 19,
1996). Only one statement per bidder is
required for each sale, but more than
one may be submitted if desired,
provided that all tracts bid on by that
company are covered in the one or more
statements.

Paragraph 14(k), Information to
Lessees, contains additional information
pertaining to geophysical data.

4. Bidding, Yearly Rental, and Royalty
Systems. The following bidding, yearly
rental, and royalty systems apply to this
sale:

(a) Bidding Systems. All bids
submitted at this sale must provide for
a cash bonus in the amount of $25.00 or
more per acre or fraction thereof.

(b) Yearly Rental. All leases awarded
on tracts in water depths of 200 meters
and greater as depicted on the map
‘‘Royalty Suspension Areas For The
Central Gulf Of Mexico (March 1996)’’
(i.e., tracts in any of the three royalty
suspension areas) will provide for a
yearly rental payment of $7.50 per acre
or fraction thereof until initial
production is obtained. This map is
available from the MMS Gulf of Mexico
Regional Office (see paragraph 14(a) of
this Notice).

All leases awarded on other tracts
(i.e., those in water depths of less than
200 meters) will provide for a yearly
rental payment of $5.00 per acre or
fraction thereof until initial production
is obtained.

(c) Royalty Systems. After initial
production is obtained, leases will
provide for a minimum royalty of the
amount per acre or fraction thereof as
specified as the yearly rental in
paragraph 4(b) above, except during
periods of royalty suspension as
discussed in paragraph 4(c)(3) of this
Notice. The following royalty systems
will be used in this sale:

(1) Leases with a 121⁄2-Percent
Royalty. This royalty rate applies to
tracts in water depths of 400 meters or
greater; this area is shown on the
Stipulations, Lease Terms, and Bidding
Systems Map applicable to this Notice
(see paragraph 13). Leases issued on the
tracts offered in this area will have a
fixed royalty rate of 121⁄2 percent, except
during periods of royalty suspension
(see paragraph 4(c)(3) of this Notice).

(2) Leases with a 162⁄3-Percent
Royalty. This royalty rate applies to
tracts in water depths of less than 400
meters (see aforementioned map).

Leases issued on the tracts offered in
this area will have a fixed royalty rate
of 162⁄3 percent, except during periods
of royalty suspension for leases in water
depths 200 meters or greater (see
paragraph 4(c)(3) of this Notice).

(3) Royalty Suspension. In accordance
with Public Law 104–58, signed by the
President on November 28, 1995, MMS
has developed procedures providing for
the suspension of royalty payments on
production from eligible leases issued as
a result of this sale. MMS will allow
only one royalty suspension volume per
field regardless of the number of eligible
leases producing the field. For purposes
of this paragraph, an eligible lease is one
that: is located in the Gulf of Mexico in
water depths 200 meters or deeper; lies
wholly west of 87 degrees, 30 minutes
West longitude; and is offered subject to
a royalty suspension volume authorized
by statute.

An eligible lease from this sale may
receive a royalty suspension volume
only if it is in a field where no currently
active lease produced oil or gas (other
than test production) before November
28, 1995. The following applies only to
eligible leases in fields meeting this
condition.

(i) The royalty suspension volumes
are:
—17.5 million barrels of oil equivalent

(mmboe) in 200 to 400 meters of
water;

—52.5 mmboe in 400 to 800 meters of
water; and

—87.5 mmboe in 800 meters of water
and greater.
A map titled ‘‘Royalty Suspension

Areas For The Central Gulf Of Mexico
(March 1996)’’ depicting blocks in
which such suspensions may apply is
currently available from the MMS Gulf
of Mexico Regional Office (see
paragraph 14(a) of this Notice).

(ii) When production first occurs from
any of the eligible leases in a field (not
including test production), MMS will
determine the royalty suspension
volume applicable to eligible lease(s) in
that field. The determination is based on
the royalty suspension volumes and the
map specified in paragraph 4(c)(3)(i)
above.

(iii) If a new field consists of eligible
leases in different water depth
categories, the royalty suspension
volume associated with the deepest
eligible lease applies.

(iv) If an eligible lease is the only
eligible lease in a field, royalty is not
owed on the production from the lease
up to the amount of the applicable
royalty suspension volume.

(v) If a field consists of more than one
eligible lease, payment of royalties on

the eligible leases’ initial production is
suspended until their cumulative
production equals the field’s established
royalty suspension volume. The royalty
suspension volume for each eligible
lease is equal to each lease’s actual
production (or production allocated
under an approved unit agreement)
until the field’s established royalty
suspension volume is reached.

(vi) If an eligible lease is added to a
field that has an established royalty
suspension volume, the field’s royalty
suspension volume will not change
even if the added lease is in deeper
water. The additional lease may receive
a royalty suspension volume only to the
extent of its production before the
cumulative production from all eligible
leases in the field equals the field’s
previously established royalty
suspension volume.

(vii) If MMS reassigns a well on an
eligible lease to another field, the past
production from that well will count
toward the royalty suspension volume,
if any, specified for the new field to
which it is assigned. The past
production will not be counted toward
the suspension volume, if any, from the
first field.

(viii) An eligible lease may receive a
royalty suspension volume only if the
entire lease is west of 87 degrees, 30
minutes West longitude. A field that lies
on both sides of this meridian will
receive a royalty suspension volume
only for those eligible leases lying
entirely west of the meridian.

(ix) An eligible lease may obtain more
than one royalty suspension volume. If
a new field is discovered on an eligible
lease that already benefits from the
royalty suspension volume for another
field, production from that new field
receives a separate royalty suspension.

(x) A lessee must measure natural gas
production subject to the royalty
suspension volume as follows: 5.62
thousand cubic feet of natural gas equals
one barrel of oil equivalent, as measured
fully saturated at 15.025 psi, 60 degrees
F.

(xi) In any year during which the
arithmetic average of the closing prices
on the New York Mercantile Exchange
for light sweet crude oil exceeds $28.00
per barrel, royalties on the production of
oil must be paid at the lease stipulated
royalty rate (see paragraphs 4(c) (1) and
(2) above), and production during such
years counts toward the royalty
suspension volume.

In any year during which the
arithmetic average of the closing prices
on the New York Mercantile Exchange
for natural gas exceeds $3.50 per million
British thermal units, royalties on the
production of natural gas must be paid
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at the lease stipulated royalty rate (see
paragraphs 4(c) (1) and (2) above), and
production during such years counts
toward the royalty suspension volume.

These prices for oil and natural gas
are as of the end of 1994 and must be
adjusted for subsequent years by the
percentage by which the implicit price
deflator for the gross domestic product
changed during the preceding calendar
year.

(xii) A royalty suspension will
continue until the end of the month in
which the cumulative production from
eligible leases in the field reaches the
royalty suspension volume for the field.

Paragraph 14(m), Information to
Lessees, contains additional information
pertaining to royalty suspension
matters.

5. Equal Opportunity. The
certification required by 41 CFR 60–
1.7(b) and Executive Order No. 11246 of
September 24, 1965, as amended by
Executive Order No. 11375 of October
13, 1967, on the Compliance Report
Certification Form, Form MMS–2033
(June 1985), and the Affirmative Action
Representation Form, Form MMS–2032
(June 1985) must be on file in the MMS
Gulf of Mexico Regional Office prior to
lease award (see paragraph 14(e)).

6. Bid Opening. Bid opening will
begin at the bid opening time stated in
paragraph 2. The opening of the bids is
for the sole purpose of publicly
announcing bids received, and no bids
will be accepted or rejected at that time.

7. Deposit of Payment. Any cash,
cashier’s checks, certified checks, or
bank drafts submitted with a bid may be
deposited by the Government in an
interest-bearing account in the U.S.
Treasury during the period the bids are
being considered. Such a deposit does
not constitute and shall not be
construed as acceptance of any bid on
behalf of the United States.

8. Withdrawal of Tracts. The United
States reserves the right to withdraw
any tract from this sale prior to issuance
of a written acceptance of a bid for the
tract.

9. Acceptance, Rejection, or Return of
Bids. The United States reserves the
right to reject any and all bids. In any
case, no bid will be accepted, and no
lease for any tract will be awarded to
any bidder, unless:

(a) The bidder has complied with all
requirements of this Notice and
applicable regulations;

(b) The bid is the highest legal bid;
and

(c) The amount of the bid has been
determined to be adequate by the
authorized officer.

No bonus bid will be considered for
acceptance unless it provides for a cash

bonus in the amount of $25.00 or more
per acre or fraction thereof. Any bid
submitted which does not conform to
the requirements of this Notice, the OCS
Lands Act, as amended, and other
applicable regulations may be returned
to the person submitting that bid by the
RD and not considered for acceptance.

To ensure that the Government
receives a fair return for the conveyance
of lease rights for this sale, the MMS has
modified its two-phased process for bid
adequacy determination. The MMS will
not automatically accept legal high bids
on confirmed and wildcat tracts which
receive three or more bids. Such tracts
will be evaluated in accordance with the
remaining elements of the MMS bid
adequacy procedures. This modification
was described in the Federal Register
on March 29, 1996 (61 FR 14162). A
copy of the revised bid adequacy
procedures (‘‘Summary of Procedures
for Determining Bid Adequacy at
Offshore Oil and Gas Lease Sales:
Effective April 1996, with Sale 157’’) is
available from the MMS Gulf of Mexico
Regional Office (see paragraph 14(a) of
this Notice).

10. Successful Bidders. The following
requirements apply to successful
bidders in this sale:

(a) Lease Issuance.
Each person who has submitted a bid

accepted by the authorized officer will
be required to execute copies of the
lease (Form MMS–2005 (March 1986) as
amended), pay the balance of the cash
bonus bid along with the first year’s
annual rental for each lease issued, by
electronic funds transfer in accordance
with the requirements of 30 CFR
218.155, and satisfy the bonding
requirements of 30 CFR 256, Subpart I,
as amended.

Paragraphs 14(n) and (o), Information
to Lessees, contain additional
information pertaining to this matter.

(b) Certification Regarding
Nonprocurement Debarment,
Suspension, and Other Responsibility
Matters—Primary Covered Transactions.

Each person involved as a bidder in
a successful high bid must have on file,
in the MMS Gulf of Mexico Regional
Office Adjudication Unit, a currently
valid certification that the person is not
excluded from participation in primary
covered transactions under Federal
nonprocurement programs and
activities. A certification previously
provided to that office remains currently
valid until new or revised information
applicable to that certification becomes
available. In the event of new or revised
applicable information, a subsequent
certification is required before lease
issuance can occur. Persons submitting
such certifications should review the

requirements of 43 C.F.R., Part 12,
Subpart D, as amended in the Federal
Register of June 26, 1995, at 60 FR
33035.

Copies of the certification form are
available from the MMS Gulf of Mexico
Regional Office Public Information Unit.
See Paragraph 14(a) of this Notice for
directions on how to obtain the forms.

11. Leasing Maps and Official
Protraction Diagrams. Tracts offered for
lease may be located on the following
Leasing Maps or Official Protraction
Diagrams which may be purchased from
the MMS Gulf of Mexico Regional Office
Public Information Office (see paragraph
14(a)):

(a) Outer Continental Shelf (OCS)
Leasing Maps—Louisiana Nos. 1
through 12. This is a set of 30 maps
which sells for $32.

(b) Outer Continental Shelf Official
Protraction Diagrams. These diagrams
sell for $2.00 each.
NH 15–12 Ewing Bank (rev. 12/02/76).
NH 16–4 Mobile (rev. 02/23/93).
NH 16–7 Viosca Knoll (rev. 12/02/76).
NH 16–10 Mississippi Canyon (rev.

05/01/96).
NG 15–3 Green Canyon (rev. 12/02/

76).
NG 15–6 Walker Ridge (rev. 12/02/76).
NG 15–9 (No Name) (rev. 04/27/89).
NG 16–1 Atwater Valley (rev. 11/10/

83).
NG 16–4 Lund (rev. 08/22/86).
NG 16–7 (No Name) (rev. 04/27/89).

12. Description of the Areas Offered
for Bids.

(a) Acreage of blocks is shown on
Leasing Maps and Official Protraction
Diagrams. Some of these blocks,
however, may be partially leased, or
transected by administrative lines such
as the Federal/State jurisdictional line.
Information on the unleased portions of
such blocks, including the exact
acreage, is included in the following
document as a part of this Notice and is
currently available from the MMS Gulf
of Mexico Regional Office (see
paragraph 14(a)): Central Gulf of Mexico
Lease Sale 166—Final—Unleased Split
Blocks and Unleased Acreage of Blocks
with Aliquots and Irregular Portions
Under Lease.

(b) Tracts not available for leasing:
The areas offered for leasing include all
those blocks shown on the OCS Leasing
Maps and Official Protraction Diagrams
listed in paragraph 11(a) and (b), except
for those blocks or partial blocks already
under lease and those blocks or partial
blocks listed below. A list of Central
Gulf of Mexico tracts currently under
lease is included in the Sale Notice
Package available from the MMS Gulf of
Mexico Regional Office (see paragraph
14(a)).
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Although currently unleased, the
following tracts are currently under
appeal and therefore unavailable for
leasing: Main Pass Area, South and East
Addition, Blocks 253 and 254.

Although currently unleased, the
following tracts are not offered in this
sale: Mobile Area, Blocks 826 and 829.

Note: As noted in the Final Notices of Sales
for Sale 157 and 161, tracts or portions of
tracts beyond the United States Exclusive
Economic Zone are offered based upon
provisions of the 1982 Law of the Sea
Convention, and could be subject to a
continental shelf delimitation agreement
between the United States and Mexico.

A list of these tracts or portions of tracts
and a map are included in the Sale Notice
Package available from the MMS Gulf of
Mexico Regional Office (see paragraph 14(a)).

13. Lease Terms and Stipulations.
(a) Leases resulting from this sale will

have initial terms as shown on the
Stipulations, Lease Terms, and Bidding
Systems Map applicable to this Notice.
Copies of the map and lease form are
available from the MMS Gulf of Mexico
Regional Office (see paragraph 14(a)).

(b) The applicability of the
stipulations which follow is as shown
on the map described in paragraph 13(a)
and as supplemented by references in
this Notice.

Stipulation No. 1—Topographic
Features

(This stipulation will be included in
leases located in the areas so indicated
in the Biological Stipulation Map
Package associated with this Notice
which is available from the Gulf of
Mexico Regional Office (see paragraph
14(a)).

The banks that cause this stipulation
to be applied to blocks of the Central
Gulf are:

Bank name

No activity
zone defined

by Isobath
(meters)

McGrail Bank ........................ 85
Bouma Bank ......................... 85
Rezak Bank .......................... 85
Sidner Bank .......................... 85
Rankin Bank ......................... 85
Sackett Bank 2 ...................... 85
Ewing Bank ........................... 85
Diaphus Bank 2 ..................... 85
Parker Bank .......................... 85
Jakkula Bank ........................ 85
Sweet Bank 1 ........................ 85
Bright Bank ........................... 85
Geyer Bank 3 ......................... 85
MacNeil Bank 3 ..................... 82
Alderdice Bank ...................... 80
Fishnet Bank 2 ....................... 76
29 Fathom Bank ................... 64
Sonnier Bank ........................ 55

1 Only paragraph (a) of the stipulation ap-
plies.

2 Only paragraphs (a) and (b) apply.
3 Western Gulf of Mexico bank with a por-

tion of its ‘‘3-Mile Zone’’ in the Central Gulf of
Mexico.

(a) No activity including structures,
drilling rigs, pipelines, or anchoring
will be allowed within the listed isobath
(‘‘No Activity Zone’’ as shown in the
aforementioned Biological Stipulation
Map Package) of the banks as listed
above.

(b) Operations within the area shown
as ‘‘1,000-Meter Zone’’ in the
aforementioned Biological Stipulation
Map Package shall be restricted by
shunting all drill cuttings and drilling
fluids to the bottom through a downpipe
that terminates an appropriate distance,
but no more than 10 meters, from the
bottom.

(c) Operations within the area shown
as ‘‘1-Mile Zone’’ in the aforementioned
Biological Stipulation Map Package
shall be restricted by shunting all drill
cuttings and drilling fluids to the
bottom through a downpipe that
terminates an appropriate distance, but
no more than 10 meters, from the
bottom. (Where there is a ‘‘1-Mile Zone’’
designated, the ‘‘1,000-Meter Zone’’ in
paragraph (b) is not designated.)

(d) Operations within the area shown
as ‘‘3-Mile Zone’’ in the aforementioned
Biological Stipulation Map Package
shall be restricted by shunting all drill
cuttings and drilling fluids from
development operations to the bottom
through a downpipe that terminates an
appropriate distance, but no more than
10 meters, from the bottom.

Stipulation No. 2—Live Bottoms
(To be included only on leases in the

following blocks: Main Pass Area, South
and East Addition, Blocks 190, 194, 198,
219–226, 244–266, 276–290; Viosca
Knoll, Blocks 473–476, 521, 522, 564,
565, 566, 609, 610, 654, 692–698, 734,
778.)

For the purpose of this stipulation,
‘‘live bottom areas’’ are defined as
seagrass communities; or those areas
which contain biological assemblages
consisting of such sessile invertebrates
as sea fans, sea whips, hydroids,
anemones, ascidians, sponges,
bryozoans, or corals living upon and
attached to naturally occurring hard or
rocky formations with rough, broken, or
smooth topography; or areas whose
lithotope favors the accumulation of
turtles, fishes, and other fauna.

Prior to any drilling activities or the
construction or placement of any
structure for exploration or
development on this lease, including,
but not limited to, anchoring, well
drilling, and pipeline and platform
placement, the lessee will submit to the

Regional Director (RD) a live bottom
survey report containing a bathymetry
map prepared utilizing remote sensing
techniques. The bathymetry map shall
be prepared for the purpose of
determining the presence or absence of
live bottoms which could be impacted
by the proposed activity. This map shall
encompass such an area of the seafloor
where surface disturbing activities,
including anchoring, may occur.

If it is determined that the live
bottoms might be adversely impacted by
the proposed activity, the RD will
require the lessee to undertake any
measure deemed economically,
environmentally, and technically
feasible to protect the pinnacle area.
These measures may include, but are
not limited to, the following:

(a) The relocation of operations; and
(b) The monitoring to assess the

impact of the activity on the live
bottoms.

Stipulation No. 3—Military Areas
(This stipulation will be included in

leases located within the Warning Areas
and Eglin Water Test Areas 1 and 3, as
shown on the map described in
paragraph 13(a)).

(a) Hold and Save Harmless.
Whether compensation for such

damage or injury might be due under a
theory of strict or absolute liability or
otherwise, the lessee assumes all risks of
damage or injury to persons or property,
which occur in, on, or above the Outer
Continental Shelf (OCS), to any persons
or to any property of any person or
persons who are agents, employees, or
invitees of the lessee, its agents,
independent contractors, or
subcontractors doing business with the
lessee in connection with any activities
being performed by the lessee in, on, or
above the OCS, if such injury or damage
to such person or property occurs by
reason of the activities of any agency of
the United States Government, its
contractors or subcontractors, or any of
its officers, agents or employees, being
conducted as a part of, or in connection
with, the programs and activities of the
command headquarters listed in the
following table.

Notwithstanding any limitation of the
lessee’s liability in Section 14 of the
lease, the lessee assumes this risk
whether such injury or damage is
caused in whole or in part by any act
or omission, regardless of negligence or
fault, of the United States, its
contractors or subcontractors, or any of
its officers, agents, or employees. The
lessee further agrees to indemnify and
save harmless the United States against
all claims for loss, damage, or injury
sustained by the lessee, or to indemnify
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and save harmless the United States
against all claims for loss, damage, or
injury sustained by the agents,
employees, or invitees of the lessee, its
agents, or any independent contractors
or subcontractors doing business with
the lessee in connection with the
programs and activities of the
aforementioned military installation,
whether the same be caused in whole or
in part by the negligence or fault of the
United States, its contractors, or
subcontractors, or any of its officers,
agents, or employees and whether such
claims might be sustained under a
theory of strict or absolute liability or
otherwise.

(b) Electromagnetic Emissions.
The lessee agrees to control its own

electromagnetic emissions and those of
its agents, employees, invitees,
independent contractors or
subcontractors emanating from
individual designated defense warning
areas in accordance with requirements
specified by the commander of the
command headquarters listed in the
following table to the degree necessary
to prevent damage to, or unacceptable
interference with, Department of
Defense flight, testing, or operational
activities, conducted within individual
designated warning areas. Necessary
monitoring control, and coordination
with the lessee, its agents, employees,
invitees, independent contractors or
subcontractors, will be effected by the
commander of the appropriate onshore
military installation conducting
operations in the particular warning
area; provided, however, that control of
such electromagnetic emissions shall in
no instance prohibit all manner of
electromagnetic communication during
any period of time between a lessee, its
agents, employees, invitees,
independent contractors or
subcontractors and onshore facilities.

(c) Operational.
The lessee, when operating or causing

to be operated on its behalf, boat, ship,
or aircraft traffic into the individual
designated warning areas shall enter
into an agreement with the commander
of the individual command
headquarters listed in the following list,
upon utilizing an individual designated
warning area prior to commencing such
traffic. Such an agreement will provide
for positive control of boats, ships, and
aircraft operating into the warning areas
at all times.
W–155A and B (For Agreement)—Chief,

Naval Air Training, Naval Air Station,
Office No. 206, Corpus Christi, Texas
78419–5100, Telephone: (512) 939–
3862/2621

W–155A and B (For Operational
Control)—Fleet Area Control &

Surveillance Facility (FACSFAC),
Operations, Naval Air Station,
Pensacola, Florida 32508, Telephone:
(904) 452–2735/4671

W–92—Naval Air Station, Air
Operations Department, Air Traffic
Division/Code 52, New Orleans,
Louisiana 70146–5000, Telephone:
(504) 393–3100/3101

W–453—Air National Guard—CRTC/
ACTS, Scheduling Office, 4715 Hews
Avenue Building 1, Gulfport,
Mississippi 39507, Telephone: (601)
867–2432/2433

Eglin Water Test Areas 1 and 3—Air
Force Development Test Center,
Strategic Plans Division AFDTC/DRP,
101 West ‘‘D’’ Avenue, Suite 125,
Eglin AFB, Florida 32542–5495,
Telephone: (904) 882–3899/4188
14. Information to Lessees.
(a) Supplemental Documents. For

copies of the various documents
identified as available from the MMS
Gulf of Mexico Regional Office,
prospective bidders should contact the
Public Information Office, Minerals
Management Service, 1201 Elmwood
Park Boulevard, New Orleans, Louisiana
70123–2394, either in writing or by
telephone at (504) 736–2519 or (800)
200–GULF. For additional information,
contact the Regional Supervisor for
Leasing and Environment at that
address or by telephone at (504) 736–
2759.

(b) Navigation Safety. Operations on
some of the blocks offered for lease may
be restricted by designation of fairways,
precautionary zones, anchorages, safety
zones, or traffic separation schemes
established by the U.S. Coast Guard
pursuant to the Ports and Waterways
Safety Act (33 U.S.C. 1221 et seq.), as
amended, and the Deepwater Port Act
(33 U.S.C. 1501–1524). Bidders are
advised to review U.S. Coast Guard
regulations (particularly 33 CFR Part
150, Appendix A; see also 59 FR 17480
published on April 13, 1994) regarding
the safety zone around the Louisiana
Offshore Oil Port (LOOP).

U.S. Army Corps of Engineers (COE)
permits are required for construction of
any artificial islands, installations, and
other devices permanently or
temporarily attached to the seabed
located on the OCS in accordance with
section 4(e) of the OCS Lands Act, as
amended.

For additional information,
prospective bidders should contact Lt.
Commander Ken Parris, Assistant
Marine Port Safety Officer, 8th Coast
Guard District, Hale Boggs Federal
Building, New Orleans, Louisiana
70130, (504) 589–6901. For COE
information, prospective bidders should

contact Mr. Ron Ventola CELMN-OD-S,
Post Office Box 60267, New Orleans,
Louisiana 70160–0267, (504) 862–2255.

(c) Offshore Pipelines. Bidders are
advised that the Department of the
Interior and the Department of
Transportation have entered into a
Memorandum of Understanding, dated
December 10, 1976, concerning the
design, installation, operations,
inspection, and maintenance of offshore
pipelines. Bidders should consult both
Departments for regulations applicable
to offshore pipelines.

(d) 8-Year Leases. Bidders are advised
that any lease issued for a term of 8
years will be canceled shortly after the
end of the fifth year, following notice
pursuant to the OCS Lands Act, as
amended, if within the initial 5-year
period of the lease, the drilling of an
exploratory well has not been initiated;
or if initiated, the well has not been
drilled in conformance with the
approved exploration plan criteria; or if
there is not a suspension of operations
in effect. Furthermore, a rental payment
for the sixth year will be due despite the
cancellation. Bidders are referred to 30
CFR 256.37 and the MMS Gulf of
Mexico Regional Office Letter to Lessees
and Operators of February 13, 1995.

(e) Affirmative Action. Revision of
Department of Labor regulations on
affirmative action requirements for
Government contractors (including
lessees) has been deferred, pending
review of those regulations (see Federal
Register of August 25, 1981, at 46 FR
42865 and 42968). Should changes
become effective at any time before the
issuance of leases resulting from this
sale, section 18 of the lease form (Form
MMS–2005, March 1986), would be
deleted from leases resulting from this
sale. In addition, existing stocks of the
affirmative action forms described in
paragraph 5 of this Notice contain
language that would be superseded by
the revised regulations at 41 CFR 60–
1.5(a)(1) and 60–1.7(a)(1). Submission of
Form MMS–2032 (June 1985) and Form
MMS–2033 (June 1985) will not
invalidate an otherwise acceptable bid,
and the revised regulations’
requirements will be deemed to be part
of the existing affirmative action forms.

(f) Ordnance Disposal Areas. Bidders
are cautioned as to the existence of two
inactive ordnance disposal areas in the
Mississippi Canyon area, shown on the
map described in paragraph 13(a). These
areas were used to dispose of ordnance
of unknown quantity and composition.
Water depths range from approximately
750 to 1,525 meters. Bottom sediments
in both areas are soft, consisting of silty
clays. Exploration and development
activities in these areas require
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precautions commensurate with the
potential hazards.

The U.S. Air Force has released an
indeterminable amount of unexploded
ordnance throughout Eglin Water Test
Areas 1 and 3. The exact location of the
unexploded ordnance is unknown, and
lessees are advised that all lease blocks
included in this sale within these water
test areas should be considered
potentially hazardous to drilling and
platform and pipeline placement.

(g) Communications Towers. The
Department of Defense, U.S. Air Force,
has installed seven military
communications towers in the
Chandeleur/Mobile/Viosca Knoll area
which support Air Combat Maneuvering
Instrumentation (ACMI). This project
may impose certain restrictions on oil
and gas activities in that area since no
activity can take place within 500 feet
of a tower site, and unobstructed lines
of sight must be maintained between
towers. The seven towers are located
within Mobile, Blocks 769, 819, and
990; Viosca Knoll, Block 116;
Chandeleur Area, Blocks 33 and 61; and
Chandeleur Area, East Addition, Block
39. Information and maps of the specific
locations and line of sight crossings for
ACMI towers may be obtained from Mr.
Wallace Williams, Minerals
Management Service, (504) 736–2772.

(h) Archaeological Resources. Bidders
are referred to the regulations at 30 CFR
250.26 (Archaeological Reports and
Surveys). MMS Notice to Lessees (NTL)
91–02 (Outer Continental Shelf
Archaeological Resources Requirements
for the Gulf of Mexico OCS Region)
published in the Federal Register on
December 20, 1991 (56 FR 66076)
effective February 17, 1992, specifies
remote sensing instrumentation survey
methodology, linespacing, and
archaeological report writing
requirements for lessees and operators
in the Gulf of Mexico Region.

Three additional documents are
available from the MMS Gulf of Mexico
Region Public Information Office (see
paragraph 14(a)):

‘‘List of Lease Blocks Within the High-
Probability Area for Historic Period
Shipwrecks on the OCS’’ dated January 30,
1995 (including an Errata Sheet dated
January 15, 1997). This list supersedes the
list promulgated by the MMS Letter to
Lessees (LTL) of November 30, 1990.

‘‘List of Lease Blocks Within the High-
Probability Area for Prehistoric
Archaeological Resources on the OCS’’ dated
January 30, 1995.

MMS Gulf of Mexico Regional Office Letter
to Lessees and Operators of March 17, 1996,
which contains a list of lease blocks within
the High-Probability Areas for both Historic
Period Shipwrecks and Prehistoric
Archaeological Resources on the OCS that

were formerly ‘‘grandfathered’’ but which
may now require archaeological surveys.

(i) Proposed Artificial Reefs/Rigs to
Reefs. Bidders are advised that there are
OCS artificial reef planning areas and
reef sites for the Gulf of Mexico. These
are generally located in water depths of
less than 200 meters. While all artificial
reef sites require a permit from the U.S.
Army Corps of Engineers, the Artificial
Reefs program is implemented through
State sponsorship through the following
State Coordinators:
Alabama Mr. Steve Heath, (334) 968–

7576
Florida Mr. Jon Dodrill, (904) 922–4340
Louisiana Mr. Rick Kasprzak, (504) 765–

2375
Mississippi Mr. Mike Buchanan, (601)

385–5860
Texas Ms. Jan Culbertson, (281) 474–

1418
For more information, on artificial

reef sites, prospective bidders should
contact the above listed State Artificial
Reef Coordinators for their areas of
interest.

(j) Proposed Lightering Zones. Bidders
are advised that the U.S. Coast Guard
has designated certain areas of the Gulf
of Mexico (60 FR 45006 of August 29,
1995), as lightering zones for the
purpose of permitting single hull vessels
to off-load oil within the U.S. Exclusive
Economic Zone. Such designation may
have implications for oil and gas
operations in the areas. Additional
information may be obtained from
Lieutenant Commander Stephen Kantz,
Project Manager, Oil Pollution Act (OPA
90) Staff, at (202) 267–6740.

(k) Statement Regarding Certain
Geophysical Data. Pursuant to Sections
18 and 26 of the OCS Lands Act, as
amended, and the regulations issued
thereunder, MMS has a right of access
to certain geophysical data and
information obtained or developed as a
result of operations on the OCS. MMS
is sensitive to the concerns expressed by
industry regarding the confidentiality of
individual company work products and
client lists and the potential burden of
responding to a myriad of requests from
MMS pertaining to the existence and
availability of these types of reprocessed
geophysical data. To resolve the
concerns of both industry and MMS
with respect to such cases, MMS has
worked with industry to develop the
requirements contained within
paragraph 3(b) Method of Bidding
above. MMS modified the previous
procedure to require that bidders who
are in possession of the requested data,
now identify the specific data by line
name or 3D phase. This has helped
MMS in identifying time data that may

have already been in our data base and
at the same time not imposed undue
burden on industry by re-requesting it.
MMS is currently considering further
modifications to the above procedures
that would aid in the identification of
the data extent and at the same time
hasten the procurement and
reimbursement processes to bidders
who furnish MMS with data. These
changes will be available in April 1997
with the issuance of the Proposed
Notice of Sale for Western Gulf Sale
168, scheduled for August 1997. All
requirements are being imposed on a
trial basis to determine their
effectiveness and are subject to further
modification in future sales.

The details of this requirement are
specified in the document ‘‘Trial
Procedures for Access to Certain
Geophysical Data in the Gulf of Mexico’’
(revised January 19, 1996) which is
available upon request from the MMS
Gulf of Mexico Region Public
Information Office (see paragraph 14(a)).
In brief, these requirements include:

(1) In the period for ninety (90) days
after the sale, bidders will allow MMS
to inspect such data within seven (7)
days of a written request from MMS,
and upon further written request will
transmit to MMS, within ten (10)
working days, such data. After this
ninety day period, a response time of
thirty (30) days following an MMS
written request will be considered
adequate.

(2) Successful bidders must retain
such data for three (3) years after the
sale, and unsuccessful bidders must
retain such data for six (6) months after
the sale, for possible acquisition by
MMS.

For the six (6) month period after the
sale, based on a review of the allowable
cost of data reproduction to MMS for
three-dimensional and two-dimensional
data sets, the company providing the
reprocessed data will be reimbursed at
a rate of $480 per block or part thereof
for three-dimensional data and $2 per
line mile for two-dimensional data.
Afterwards, reimbursement will be
subject to the terms and conditions of 30
CFR 251.13(a).

All geophysical data and information
obtained and reviewed by MMS
pursuant to these procedures shall be
held in the strictest confidence and
treated as proprietary in accordance
with the applicable terms of 30 CFR
251.14.

For additional information, contact
the MMS Gulf of Mexico Regional Office
of Resource Evaluation at (504) 736–
2720.

(l) Information about Indicated
Hydrocarbons. Bidders are advised that
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MMS makes available, about 3 months
prior to a lease sale, a list of unleased
tracts having well bores with indicated
hydrocarbons. Basic information
relating to production, well bores, and
pay range for each tract is included in
the list. The list is available from the
MMS Gulf of Mexico Region Public
Information Office (see paragraph 14(a)).

(m) Royalty Relief. The Outer
Continental Shelf (OCS) Deep Water
Royalty Relief Act authorizes the
Secretary of the Interior to offer certain
deepwater OCS tracts in the Central and
Western Gulf of Mexico for lease with
suspension of royalties for a volume,
value, or period of production the
Secretary determines. An interim rule
was published in the Federal Register
(61 FR 12022; March 25, 1996) that
specifies the royalty suspension terms
under which the Secretary will make
tracts available for this sale. Bidders are
advised to review that document for
additional details on this matter. For
further information, bidders may
contact Walter Cruickshank of the MMS
Offshore Minerals Analysis Division at
(202) 208–3822.

A map titled ‘‘Royalty Suspension
Areas For The Central Gulf Of Mexico
(March 1996)’’ depicting blocks in
which such suspensions may apply is
currently available from the MMS Gulf
of Mexico Regional Office (see
paragraph 14(a) of this Notice).

The publication ‘‘OCS Operations
Field Names Master List’’ depicts
currently established fields in the Gulf
of Mexico. This document is updated
monthly and reprinted quarterly. Copies
may be obtained from the MMS Gulf of
Mexico Regional Office (see paragraph
14(a) of this Notice).

(n) Lease Instrument. Bidders are
advised that the lease instrument will
include royalty relief provisions
(paragraph 4(c)(3) of this Notice) and 8-
year lease cancellation provisions
(paragraph 14(d) of this Notice) where
applicable. Leases will continue to be
issued on Form MMS–2005 (March
1986) as amended.

(o) Electronic Funds Transfer. Bidders
are advised that the 4⁄5ths and first year
rental EFT instructions for lease payoff
have been revised and updated by MMS
Royalty Management. Companies may
now use either the Fedwire Deposit
System or the Automated Clearing
House (overnight payments). See
paragraph 10(a) of this Notice.

(p) Deepwater Operations Plans.
Bidders are advised that MMS Notice to
Lessees (NTL) 96–4N, which became
effective on August 19, 1996, requires
that a Deepwater Operations Plan be
submitted for all deepwater
development projects (water depths

greater than 304.8 meters (1,000 feet))
and for all projects utilizing subsea
production technology; projects using
conventional fixed-leg projects are
exempted from this requirement. Copies
of the NTL may be obtained from the
MMS Gulf of Mexico Regional Office
(see paragraph 14(a) of this Notice).
Cynthia Quarterman,
Director, Minerals Management Service.

Approved: January 24, 1997.
Sylvia V. Baca,
Deputy Assistant Secretary, Land and
Minerals Management.
[FR Doc. 97–2334 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–MR–P

Outer Continental Shelf, Central Gulf of
Mexico; Notice of Leasing Systems,
Sale 166

Section 8(a)(8) (43 U.S.C. 1337(a)(8))
of the Outer Continental Shelf Lands
Act (OCSLA) requires that, at least 30
days before any lease sale, a Notice be
submitted to the Congress and
published in the Federal Register:

1. identifying the bidding systems to
be used and the reasons for such use;
and

2. designating the tracts to be offered
under each bidding system and the
reasons for such designation.

This Notice is published pursuant to
these requirements.

1. Bidding systems to be used. In the
Outer Continental Shelf (OCS) Sale 166,
blocks will be offered under the
following two bidding systems as
authorized by section 8(a)(1) (43 U.S.C.
1337(a)(1)), as amended: (a) Bonus
bidding with a fixed 162⁄3-percent
royalty on all unleased blocks in less
than 200 meters of water; and (b)(i)
bonus bidding with a fixed 162⁄3-percent
royalty on all unleased blocks in 200
meters of water or more, with a royalty
suspension volume of up to 17.5 million
barrels of oil equivalent on all unleased
blocks in 200 to 400 meters of water; (ii)
bonus bidding with a fixed 121⁄2-percent
royalty on all unleased blocks in 400 to
800 meters of water with a royalty
suspension volume of up to 52.5 million
barrels of oil equivalent; and (iii) bonus
bidding with a fixed 121⁄2-percent
royalty on all unleased blocks in water
depths of 800 meters or more with a
royalty suspension volume of up to 87.5
million barrels of oil equivalent.

For bidding systems (b)(i), (ii), and
(iii), the royalty suspension allocation
rules are described in the Interim Rule
(30 CFR Part 260) addressing royalty
relief for new leases that was published
in the Federal Register on March 25,
1996 (61 FR 12022).

a. Bonus Bidding with a 162⁄3-Percent
Royalty. This system is authorized by
section (8)(a)(1)(A) of the OCSLA. This
system has been used extensively since
the passage of the OCSLA in 1953 and
imposes greater risks on the lessee than
systems with higher contingency
payments but may yield more rewards
if a commercial field is discovered. The
relatively high front-end bonus
payments may encourage rapid
exploration.

b. (i) Bonus Bidding with a 162⁄3-
Percent Royalty and a Royalty
Suspension Volume (17.5 million
barrels of oil equivalent). This system is
authorized by section (8)(a)(1) (H) of the
OCSLA, and amended. This system
complies with Sec. 304 of the Outer
Continental Shelf Deep Water Royalty
Relief Act (DWRRA). An incentive for
development and production in water
depths of 200 to 400 meters is provided
through allocating royalty suspension
volumes of 17.5 million barrels of oil
equivalent to eligible fields.

b.(ii) Bonus Bidding with a 121⁄2-
Percent Royalty and a Royalty
Suspension Volume (52.5 million
barrels of oil equivalent). This system is
authorized by section (8)(a)(1)(H) of the
OCSLA, as amended. It has been chosen
for blocks in water depths of 400 to 800
meters proposed for the Central Gulf of
Mexico (Sale 166) to comply with Sec.
304 of the DWRRA. The 121⁄2-percent
royalty rate is used in deeper water
because these blocks are expected to
require substantially higher exploration,
development, and production costs, as
well as longer times before initial
production, in comparison to shallow-
water blocks. The use of royalty
suspension volume of 52.5 million
barrels of oil equivalent for eligible
fields provides an incentive for
development and production
appropriate for this water depth
category.

b. (iii) Bonus Bidding with a 121⁄2-
Percent Royalty and a Royalty
Suspension Volume (87.5 million
barrels of oil equivalent). This system is
authorized by section (8)(a)(1)(H) of the
OCSLA, as amended. It has been chosen
for blocks in water depths of 800 meters
or more proposed for the Central Gulf of
Mexico (Sale 166) to comply with Sec.
304 of the DWRRA. The use of a royalty
suspension volume of 87.5 million
barrels of oil equivalent for eligible
fields provides an incentive for
development and production
appropriate for these deep-water depths.

2. Designation of Blocks. The
selection of blocks to be offered under
the four systems was based on the
following factors:
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a. Royalty rates on adjacent,
previously leased tracts were considered
to enhance orderly development of each
field.

b. Blocks in deep water were selected
for the 121⁄2-percent royalty system
based on the favorable performance of
this system in these high-cost areas in
past sales.

c. The royalty suspension volumes
were based on the water depth specific
volumes mandated by the DWRRA.

The specific blocks to be offered
under each system are shown on the
‘‘Stipulations, Lease Terms, and Bidding
Systems’’ and ‘‘Royalty Suspension
Areas for the Central Gulf of Mexico’’
maps for Central Gulf of Mexico Lease
Sale 166. These maps are available from
the Public Information Unit, Minerals
Management Service, 1201 Elmwood
Park Boulevard, New Orleans, Louisiana
70123–2394.

Dated: January 24, 1997.
Cynthia Quarterman,
Director, Minerals Management Service.

Approved:
Sylvia V. Baca,
Deputy Assistant Secretary, Land and
Minerals Management.
[FR Doc. 97–2458 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–MR–M

Bureau of Reclamation

Proposed Policy and Directives and
Standards for Concessions
Management

AGENCY: Bureau of Reclamation,
Interior.
ACTION: Notice of availability on the
Proposed Policy and Directives and
Standards for Concessions Management.

SUMMARY: The Bureau of Reclamation
(Reclamation) has prepared proposed
Policy and Directives and Standards for
Concessions Management. Concessions
are those commercial services and
facilities that serve the public’s
recreation demands. The basic purpose
of the concessions policy is to provide
principles, objectives, and direction for
developing concessions contracts. The
concessions policy is concerned with
good business practices, providing an
equitable return to the Government, and
protecting the interests of the public
while providing facilities that are safe,
sanitary, and reasonably priced. This
policy affects new concessions
agreements and future sales and
transfers that are administered both
directly by Reclamation and by its non-
Federal partners. This proposed policy
will not change the terms of existing
concessions contracts, but will be

applied to new concessions contracts
and new sales and transfers of
concessions contracts. Reclamation is
inviting comments from the public on
the proposed Policy and Directives and
Standards.
DATES: Written comments on these
proposed Policy and Directives and
Standards must be received by May 1,
1997.

To assist the public in better
understanding the proposed Policy and
Directives and Standards, Reclamation
will conduct eight public meetings
between February 25 and March 19,
1997, at the dates, times, and specific
locations indicated under the caption
ADDRESSES. These informational
meetings will include a presentation,
followed by questions and answers.
Public comments will not be formally
recorded at these meetings.
ADDRESSES: Written comments should
be mailed to Bureau of Reclamation,
Attention: Mr. Vernon Lovejoy, Program
Analysis Office (D–5300), PO Box
25007, Denver, CO 80225–0007.

Requests for copies, including braille
and large print, can be obtained by
writing or calling the Public
Involvement Group, Bureau of
Reclamation, Reclamation Service
Center, PO Box 25007, Denver, CO
80225–0007; telephone: (303) 236–2722,
extension 322. Standard copies can also
be obtained from any of the Reclamation
personnel listed under the caption FOR
FURTHER INFORMATION.

Public meetings will be held:
• February 25, 1997, 7:00 p.m. to 9:00

p.m., Holiday Inn, 5500 Midland Road,
Billings, MT 59101.

• February 26, 1997, 7:00 p.m. to 9:00
p.m., Sheraton Denver West Hotel and
Convention Center, 360 Union
Boulevard, Lakewood, CO 80228.

• March 4, 1997, 7:00 p.m. to 9:00
p.m., The Granite Bay Club House, 7806
Folsom-Auburn Road, Folsom, CA
95630.

• March 6, 1997, 7:00 p.m. to 9:00
p.m., Holiday Inn Select, Fairfield/Napa
Valley, 1350 Holiday Lane, Fairfield, CA
94533.

• March 11, 1997, 7:00 p.m. to 9:00
p.m., VA Medical Center, 500 Foothill
Drive, Bldg. No. 9 (Theater), Salt Lake
City, UT 84148.

• March 12, 1997, 7:00 p.m. to 9:00
p.m., Red Lion (Downtowner), 1800
Fairview Avenue, Boise, ID 83702.

• March 18, 1997, 7:00 p.m. to 9:00
p.m., Holiday Inn, Phoenix Corporate
Center, 2532 West Peoria Avenue,
Phoenix, AZ 85029.

• March 19, 1997, 7:00 p.m. to 9:00
p.m., Cashman Field Center, Room 204,
850 North Las Vegas Blvd., Las Vegas,
NV 89101.

• Copies are available for inspection
at the following Reclamation offices as
of the date of this Federal Register
notice:

• Office of the Commissioner, Bureau
of Reclamation, Room 7612, 1849 C
Street, NW, Washington DC 20240.

• Reclamation Service Center, Bureau
of Reclamation, Library, Room 167,
Building 67, Denver Federal Center,
Denver, CO 80225.

• Pacific Northwest Regional Office,
Bureau of Reclamation, Room 214, 1150
North Curtis Road, Boise ID 83706.

• Snake River Area Office-West,
Bureau of Reclamation, 214 Broadway
Avenue, Boise, ID 83702.

• Upper Columbia Area Office,
Bureau of Reclamation, 1917 Marsh
Road, Yakima, WA 98907.

• Lower Columbia Area Office,
Bureau of Reclamation, 825 NE
Multnomah, Suite 1110, Portland, OR
97232–2135.

• Grand Coulee Power Office, Grand
Coulee Dam, Grand Coulee, WA 99133.

• Snake River Area Office-East,
Bureau of Reclamation, 1359 Hansen
Avenue, Burly, ID 83318.

• Mid-Pacific Regional Office, Bureau
of Reclamation, Library, Room W–1522,
2800 Cottage Way, Sacramento, CA
95825.

• Central California Area Office,
Bureau of Reclamation, 7794 Folsom
Dam Road, Folsom, CA 95630.

• South-Central California Area
Office, Bureau of Reclamation, 2666
North Grove Industrial Drive, Suite 106,
Fresno, CA 93727.

• Central Valley Operations Office,
3310 El Camino Avenue, Suite 300,
Sacramento, CA 95821.

• Northern California Area Office,
Bureau of Reclamation, 16349 Shasta
Dam Boulevard, Shasta Lake, CA 96019.

• Klamath Basin Area Office, Bureau
of Reclamation, 6600 Washburn Way,
Klamath Falls, OR 97603.

• Lahontan Basin Area Office, Bureau
of Reclamation, 705 North Plaza Street,
Carson City, NV 89701.

• Lower Colorado Regional Office,
Bureau of Reclamation, Library, Room
M117, Nevada Highway and Park Street,
Boulder City, NV 89005.

• Phoenix Area Office, Bureau of
Reclamation, 1088 North 19th Avenue,
Phoenix, AZ 85029.

• Lower Colorado Dams Facilities
Office, Bureau of Reclamation, Highway
93, Hoover Dam, Boulder City, NV
89005.

• Southern California Area Office,
Bureau of Reclamation, 27710 Jefferson
Avenue, Suite 201, Temecula, CA
92590.

• Yuma Area Office, Bureau of
Reclamation, 7301 Calle Agua Salada,
Yuma, AZ 85364.
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• Upper Colorado Regional Office,
Bureau of Reclamation, Library, Room
7101, 125 South State Street, Salt Lake
City, UT 84138.

• Albuquerque Area Office, Bureau of
Reclamation, 505 Marquette NW, Suite
1313, Albuquerque, NM 87102.

• Western Colorado Area Office,
Bureau of Reclamation, 2764 Compass
Drive, Grand Junction, CO 81506.

• Provo Area Office, Bureau of
Reclamation, 302 East 1860 South,
Provo, UT 84606.

• Farmington Construction Office,
300 West Arrington, Suite 50,
Farmington, NM 87401–8442.

• Power Office, Colorado River
Storage Project, 125 South State Street,
Room 6107, Salt Lake City, UT 84138–
1102.

• Great Plains Regional Office,
Bureau of Reclamation, Library, Room
2037, Federal Office Building, 316
North 26th Street, Billings, MT 59101.

• Dakotas Area Office, Bureau of
Reclamation, 304 East Broadway
Avenue, Bismarck, ND 58501.

• Eastern Colorado Area Office,
Bureau of Reclamation, 11056 West
County Road 18E, Loveland, CO 80537.

• Montana Area Office, Bureau of
Reclamation, 2900 Fourth Avenue
North, Billings, MT 59101.

• Nebraska-Kansas Area Office,
Bureau of Reclamation, Federal
Building, 203 West 2nd Street, Grand
Island, NE 68801.

• Oklahoma-Texas Area Office,
Bureau of Reclamation, Federal
Building, 300 East 8th Street, Room 801,
Austin, TX 78701–3225.

• Wyoming Area Office, Bureau of
Reclamation, 705 Pendell Boulevard,
Mills, WY 82644.
FOR FURTHER INFORMATION CONTACT:
Please contact the person nearest you.

• Bureau of Reclamation: Attention:
Mr. Vernon Lovejoy, Program Analysis
Office (D–5300), PO Box 25007, Denver,
CO 80225–0007; telephone: (303) 236–
1061, extension 322.

• Pacific Northwest Region:
Attention: Mr. Jim Budolfson, SRA–
6100, Snake River Area Office-West, 214
Broadway Avenue, Boise, ID 83702;
telephone number: (208) 334-1466.

• Mid-Pacific Region: Attention: Mr.
Jack Mellor, CC–400, Central California
Area Office, 7794 Folsom Dam Road,
Folsom, CA 95630–1799; telephone
number: (916) 989–7262.

• Lower Colorado Region: Attention:
Mr. Robert Michaels, PXAO–6000,
Phoenix Area Office, PO Box 9980,
Phoenix, AZ 85068–0980; telephone
number: (602) 395–5674.

• Upper Colorado Region: Attention:
Mr. Darrell Welch, UC-334, Upper

Colorado Regional Office, 125 South
State Street, Salt Lake City, UT 84138–
1102; telephone number: (801) 524–
3765.

• Great Plains Region: Attention: Mr.
Kenneth Randolph, WY–400, Wyoming
Area Office, PO Box 1630, Mills, WY
82644–1630; telephone number: (307)
261–5676.

• Washington DC. Office: Attention:
Mr. Bruce Brown, Attention: W–5000,
Commissioner’s Office, 1849 C Street,
NW, Main Interior Building, Room
7060-MIB, Washington DC. 20240–0001;
telephone number: (202) 208–5204.
SUPPLEMENTARY INFORMATION: Copies of
the proposed Policy and Directives and
Standards will be mailed to:

• Everyone on Reclamation’s current
mailing list for this proposed Policy and
Directives and Standards;

• Those who received a copy of the
Interim Policy and Directives and
Standards;

• Anyone who submitted comments
on the Interim Policy and Directives and
Standards; and

• Others that Reclamation expects to
have a specific interest in concessions
management.
HANDICAPPED INFORMATION: All meeting
locations are accessible to persons with
disabilities. Individuals in need of
special assistance or with disabilities
such as hearing impairments may make
arrangements by calling the Public
Involvement Group, Reclamation
Service Center, at (303) 236–2722
extension 322, at least 5 days in advance
of the meeting.

Dated: January 22, 1997.
Wayne O. Deason,
Deputy Director, Program Analysis Office.
[FR Doc. 97–2219 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–94–P

Office of Surface Mining Reclamation
and Enforcement

Notice of Proposed Information
Collection

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Notice and request for
comments.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Office of Surface Mining Reclamation
and Enforcement (OSM) is announcing
that the information collection request
for the title described below has been
forwarded to the Office of Management
and Budget (OMB) for review and
comment. The information collection
request describes the nature of the

information collection and the expected
burden and cost.
DATES: Comments must be submitted on
or before March 3, 1997, to be assured
of consideration.
FOR FURTHER INFORMATION CONTACT:
To request a copy of the information
collection request, explanatory
information and related form, contact
John A. Trelease at (202) 208–2783.
SUPPLEMENTARY INFORMATION: The Office
of Management and Budget (OMB)
regulations at 5 CFR 1320, which
implement provisions of the Paperwork
Reduction Act of 1995 (Pub. L. 104–13),
require that interested members of the
public and affected agencies have an
opportunity to comment on information
collection and recordkeeping activities
(see 5 CFR 1320.8(d)). OSM has
submitted a request to OMB to renew its
approval of the collection of information
found at 30 CFR 783, Underground
Mining Permit Applications—Minimum
Requirements for Information on
Environmental Resources. OSM is
requesting a 3-year term of approval for
this information collection activity.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
number for this collection of
information is listed in 30 CFR Part 783,
which is 1029–0038.

As required under 5 CFR 1320.8(d), a
Federal Register notice soliciting
comments on these collections of
information was published on October
25, 1996 (61 FR 55314). No comments
were received. This notice provides the
public with an additional 30 days in
which to comment.

The following information is provided
for the information collection: (1) Title
of the information collection; (2) OMB
control number; (3) summary of the
information collection activity; and (4)
frequency of collection, description of
the respondents, estimated total annual
responses, and the total annual
reporting and recordkeeping burden for
the collection of information. Where
appropriate, OSM has revised burden
estimates to reflect current reporting
levels, adjustments based on reestimates
of the burden or number of respondents,
and programmatic changes.

Title: Underground Mining Permit
Applications—Minimum Requirements
for Information on Environmental
Resources, 30 CFR 783.

OMB Control Number: 1029–0038.
Summary: Applicants for

underground coal mining permits are
required to provide adequate
descriptions of the environmental
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resources that may be affected by
proposed underground coal mining
activities.

Bureau Form Number: None.
Frequency of Collection: On Occasion.
Description of Respondents:

Underground coal mining and
reclamation applicants.

Total Annual Responses: 134.
Total Annual Burden Hours: 11,757

hours.
Send comments on the need for the

collection of information for the
performance of the functions of the
agency; the accuracy of the agency’s
burden estimates; ways to enhance the
quality, utility and clarity of the
information collection; and ways to
minimize the information collection
burden on respondents, such as use of
automated means of collection of the
information, to the following address.
Please refer to the appropriate OMB
control number in all correspondence.
ADDRESSES: Office of Information and
Regulatory Affairs, Office of
Management and Budget, Attention:
Department of Interior Desk Officer, 725
17th Street, NW, Washington, DC 20503.

Dated: January 27, 1997.
Arthur W. Abbs,
Chief, Division of Regulatory Support.
[FR Doc. 97–2492 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–05–M

Draft Environmental Impact Statement,
OSM–EIS–29

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Notice of availability of Draft
Environmental Impact Statement.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) of
the United States Department of the
Interior is making available for public
comment, a revised Draft Environmental
Impact Statement (DEIS) for proposed
revisions to the permanent program
regulations implementing section 522(e)
of the Surface Mining Control and
Reclamation Act of 1977 (SMCRA) and
a proposed interpretive rule concerning
the applicability of the section 522(e)
prohibitions to subsidence resulting
from underground coal mining. The
DEIS has been prepared to assist OSM
in determining the potential
environmental impacts of the various
regulatory options under consideration.
DATES: Electronic or written comments:
OSM will accept electronic or written
comments on the proposed rule until
5:00 p.m. Eastern time on June 2, 1997.

Public hearings: Anyone wishing to
testify at a public hearing must submit

a request on or before 5:00 p.m. Eastern
time on March 17, 1997. Because OSM
will hold a public hearing at a particular
location only if there is sufficient
interest, hearing arrangements, dates
and times, if any, will be announced in
a subsequent Federal Register notice.
Any disabled individual who needs
special accommodation to attend a
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT.
ADDRESSES: Electronic or written
comments: Submit electronic comments
to osmrules@osmre.gov. Mail written
comments to the Administrative Record
(MS–210), Office of Surface Mining
Reclamation and Enforcement, 1951
Constitution Avenue, NW., Washington,
DC 20240 or hand-deliver to the Office
of Surface Mining, Room 117, 1951
Constitution Avenue, NW., Washington,
DC.

Public hearings: If there is sufficient
interest, hearings may be held in
Billings, MT; Denver, CO; Lexington,
KY; Washington, DC; and Washington,
PA. To request a hearing, contact the
person listed under FOR FURTHER
INFORMATION CONTACT by the time
specified under DATES using any of the
methods listed for ‘‘Electronic or written
comments’’.

DEIS: Single copies of the DEIS may
be obtained by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT.
FOR FURTHER INFORMATION CONTACT:
Andy DeVito, Office of Surface Mining
(MS 210), 1951 Constitution Avenue,
NW, Washington, DC 20240;
Telephone:202–208–2701; E-Mail:
adevito@osmre.gov.
SUPPLEMENTARY INFORMATION: OSM is
making available for public comment,
the DEIS for proposed revisions to the
permanent program regulations
implementing section 522(e) of SMCRA.
The DEIS describes the environmental
impacts that would result from
amending OSM’s permanent program
regulations that address the issue of
valid existing rights (VER), coal
exploration on lands protected by
section 522(e), and the application of
the prohibitions of section 522(e) to the
subsidence effects of underground coal
mining.

Except as otherwise provided in that
section, the prohibitions in section
522(e) of SMCRA apply to all surface
coal mining operations unless a person
has VER for the area in question or
unless an operation existed on the
enactment date of SMCRA. Lands
designated by section 522(e)(1) include
any lands within the boundaries of units
of the National Park System; the

National Wildlife Refuge System; the
National System of Trails; the National
Wilderness Preservation System; the
Wild and Scenic Rivers System,
including study rivers designated under
section 5(a) include any Federal lands
within the boundaries of any National
Forest. Lands designated by section
522(e)(3) include lands where mining
would adversely affect publicly owned
parks and properties listed on the
National Register of Historic Places.
Lands designated by section 522(e)(4)
and (5) include lands within 100 feet of
public roads and cemeteries, and within
300 feet of occupied dwellings, public
buildings, schools, churches,
community or institutional buildings,
and public parks.

OSM has identified five alternatives
for implementing the VER exception to
the prohibitions in section 522(e) of
SMCRA. The five alternatives are No
Action, Good Faith All Permits
(preferred alternative), Good Faith All
Permits or Takings, Ownership and
Authority, and Bifurcated, which is a
combination of Good Faith All Permits
and Ownership and Authority.

There are five alternatives under
consideration with respect to the
applicability of the prohibitions of
section 522(e) to subsidence resulting
from underground coal mining. The
alternatives are No Action, Prohibitions
Apply, Prohibitions Apply If There is
Material Damage, Prohibitions Apply If
There is Subsidence, and Prohibitions
Do Not Apply (preferred alternative).

In addition to the above, there are five
alternatives under consideration with
respect to the issue of coal exploration
on section 522(e) lands.

OSM invites interested members of
the public to comment on the DEIS and
on the proposed rules. The proposed
rules are being published in this issue
of the Federal Register.

Dated: January 21, 1997.
Mary Josie Blanchard,
Assistant Director, Program Support.
[FR Doc. 97–2181 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–05–M

DEPARTMENT OF LABOR

Employment and Training
Administration

Crown Pacific Limited Partnership,
Redmond, OR

[TA–W–32,608 and NAFTA—01149]

Notice of Revised Determination on
Reconsideration

On December 2, 1996, the Department
issued an Affirmative Determination
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Regarding Application for
Reconsideration for the workers and
former workers of the subject firm. The
notice was published in the Federal
Register on December 13, 1996 (61 FR
65598).

Investigation findings show that the
workers are primarily engaged in the
production of plywood. The workers
were denied TAA because the
‘‘contributed importantly’’ test of the
Group Eligibility Requirements of the
Trade Act was not met. The workers
were denied NAFTA–TAA on the basis
that there was no shift in production to
Mexico or Canada, nor were there
company or customer imports of
plywood from Mexico or Canada.

The Lumber and Sawmill Workers,
Local Union No. 1017, submitted
additional information showing that
increased import competition from
foreign made oriented strand board
(OSB) contributed to worker separations
at the Crown Pacific Limited
Partnership production facility.

To determine impact of imports of
OSB on worker separations at Redmond,
the Department conducted a survey the
subject firm’s major declining
customers. New findings on
reconsideration show that some
customers continued reliance on or
increased imports of OSB from Canada
during the time period relevant to the
investigation.

Conclusion

After careful consideration of the new
facts obtained on reconsideration, it is
concluded that the workers of Crown
Pacific Limited Partnership, Redmond,
OR were adversely affected by increased
imports of articles like or directly
competitive with plywood produced at
the subject firm.

All workers of Crown Pacific Limited
Partnership, Redmond, OR who became
totally or partially separated from
employment assistance under Section 223 of
the Trade Act of 1974;’’ and

All workers of Crown Pacific Limited
Partnership, Redmond, OR who became
totally or partially separated from
employment on or after July 24, 1995 are
eligible to apply for NAFTA–TAA Section
250 of the Trade Act of 1974.

Signed at Washington, DC this 13th day of
January 1997.
Russell T. Kile,
Program Manager, Policy and Reemployment
Services, Office of Trade Adjustment
Assistance.
[FR Doc. 97–2414 Filed 1–30–97; 8:45 am]
BILLING CODE 4510–30–M

Amended Certification Regarding
Eligibility to Apply for Worker
Adjustment Assistance

In accordance with Section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor issued a
Certification of Eligibility to Apply for
Worker Adjustment Assistance on
March 13, 1996, applicable to all
workers of Bausch & Lomb, Eyewear
Division located in Oakland, Maryland.
The notice was published in the Federal
Register on April 3, 1996 (61 FR 14820).

At the request of an official of HR
Services, Inc., the Department reviewed
the certification for workers of the
subject firm. Findings show that some
employees of HR Services, Inc., Lima,
Ohio, provided contract engineering
services for the production of sunglass
lenses produced by Bausch & Lomb in
Oakland, Maryland. Based on these
findings, the Department is amending
the certification to include leased
workers from HR Services, Inc., Lima,
Ohio.

The intent of the Department’s
certification is to include all workers of
Bausch & Lomb Eyewear Division
adversely affected by imports.

The amended notice applicable to
TA–W–31,911 is hereby issued as
follows:

All workers of Bausch & Lomb, Eyewear
Division, Oakland, Maryland; and leased
workers of HR Services, Inc., Lima, Ohio,
engaged in employment related to the
production of sunglass lenses for Bausch &
Lomb, Eyewear Division, Oakland, Maryland,
who became totally or partially separated
from employment on or after January 26,
1995, are eligible to apply for adjustment
assistance under Section 223 of the Trade Act
of 1974.

Signed at Washington, D.C. this 14th day
of January 1997.
Russell T. Kile,
Program Manager, Policy and Reemployment
Services, Office of Trade Adjustment
Assistance.
[FR Doc. 97–2412 Filed 1–30–97; 8:45 am]
BILLING CODE 4510–30–M

Amended Certification Regarding
Eligibility to Apply for Worker
Adjustment Assistance

In accordance with Section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor issued a Notice of
Certification Regarding Eligibility to
Apply for Worker Adjustment
Assistance on December 16, 1996,
applicable to all workers of James River
Corporation located in Old Town,
Maine. The notice was published in the
Federal Register on December 31, 1996
(61 FR 69110).

At the request of the State agency, the
Department reviewed the worker
certification. New findings show that
the Department incorrectly set the
impact date at July 22, 1996. The
workers at the subject firm were covered
under an earlier certification, TA–W–
29,773, which expired November 22,
1996. The Department is amending the
certification for workers of James River
Corporation to set the impact date at
November 22, 1996.

The amended notice applicable to
TA–W–32,904 is hereby issued as
follows:

All workers of James River Corporation,
Old Town, Maine who became totally or
partially separated from employment on or
after November 22, 1996 are eligible to apply
for adjustment assistance under Section 223
of the Trade Act of 1974.

Signed at Washington, D.C. this 18th day
of January 1997.

Dated: January 27, 1997.
Russell T. Kile,
Program Manager, Policy and Reemployment
Services, Office of Trade Adjustment
Assistance.
[FR Doc. 97–2413 Filed 1–30–97; 8:45 am]
BILLING CODE 4510–30–M

[TA–W–32,712]

Johnson and Johnson Medical Inc.
Including Leased Workers of Kelly
Temporary Services El Paso, Texas;
Amended Certification Regarding
Eligibility to Apply for Worker
Adjustment Assistance

In accordance with Section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of labor issued a
Certification of Eligibility to Apply for
Worker Adjustment Assistance on
October 10, 1996, applicable to all
workers of Johnson & Johnson Medical
Inc. located in El Paso, Texas. The
notice was published in the Federal
Register on October 29, 1996 (61 FR
55821).

At the request of petitioners, the
Department reviewed the certification of
workers of the subject firm. New
findings show that some employees of
Kelly Temporary Services, El Paso,
Texas, were directly involved in the
manufacturing of surgical gowns, drapes
and sheets produced by Johnson &
Johnson Medical Inc. in El Paso. Based
on these findings, the Department is
amending the certification to include
leased workers from Kelly Temporary
Services, El Paso, Texas.

The intent of the Department’s
certification is to include all workers of
Johnson & Johnson Medical Inc.
adversely affected by imports.
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The amended notice applicable to
TA–W–32,712 is hereby issued as
follows:

All workers of Johnson & Johnson Medical
Inc., El Paso, Texas; and leased workers of
Kelly Temporary Services, El Paso, Texas,
engaged in the production of surgical gowns,
drapes and sheets for Johnson & Johnson
Medical Inc. In El Paso, Texas, who became
totally or partially separated from
employment on or after August 29, 1995, are
eligible to apply for adjustment assistance
under Section 223 of the Trade Act of 1974.

Signed at Washington, D.C. this 10th day
of January 1997.
Russell T. Kile,
Program Manager, Policy and Reemployment
Services, Office of Trade Adjustment
Assistance.
[FR Doc. 97–2418 Filed 1–30–97; 8:45 am]
BILLING CODE 4510–30–M

Investigations Regarding Certifications
of Eligibility to Apply for Worker
Adjustment Assistance

Petitions have been filed with the
Secretary of Labor under Section 221 (a)
of the Trade Act of 1974 (‘‘the Act’’) and
are identified in the Appendix to this
notice. Upon receipt of these petitions,
the Program Manager of the Office of
Trade Adjustment Assistance,
Employment and Training
Administration, has instituted
investigations pursuant to Section 221
(a) of the Act.

The purpose of each of the
investigations is to determine whether
the workers are eligible to apply for
adjustment assistance under Title II,
Chapter 2, of the Act. The investigations
will further relate, as appropriate, to the
determination of the date on which total
or partial separations began or
threatened to begin and the subdivision
of the firm involved.

The petitioners or any other persons
showing a substantial interest in the
subject matter of the investigations may

request a public hearing, provided such
request is filed in writing with the
Program Manager, Office of Trade
Adjustment Assistance, at the address
shown below, not later than February
10, 1997.

Interested persons are invited to
submit written comments regarding the
subject matter of the investigations to
the Program Manager, Office of Trade
Adjustment Assistance, at the address
shown below, not later than February
10, 1997.

The petitions filed in this case are
available for inspection at the Office of
the Program Manager, Office of Trade
Adjustment Assistance, Employment
and Training Administration, U.S.
Department of Labor, 200 Constitution
Avenue, N.W., Washington, D.c. 20210.

Signed at Washington, D.C. this 30th day
of December, 1996.
Russell T. Kile,
Program Manager, Policy & Reemployment
Services, Office of Trade Adjustment
Assistance.

APPENDIX—PETITIONS INSTITUTED ON 12/30/96

TA–W Subject firm (petitioners) Location Date of peti-
tion Product(s)

33,051 ...... Premium Manufacturing (Comp) ................................................... Gilbert, AZ ............. 12/16/96 Bulk Vending Equipment.
33,052 ...... Cesare’s Apparel, Inc (UNITE) ..................................................... Danielsville, PA ...... 12/11/96 Ladies’ Blouses.
33,053 ...... Mid-American Dairymen (Wkrs) .................................................... Sabetha, KS .......... 12/11/96 Dairy Products.

[FR Doc. 97–2415 Filed 1–30–97; 8:45 am]
BILLING CODE 4510–30–M

[TA–W–32,983]

Rohr Industries Riverside, California;
Notice of Termination of Investigation

Pursuant to section 221 of the Trade
Act of 1974, an investigation was
initiated on December 2, 1996 in
response to a worker petition which was
filed on behalf of workers and former
workers at Rohr Industries, located in
Riverside, California (TA–W–32,983).

All workers were separated from the
subject firm more than one year prior to
the date of the petition (November 11,
1996). Section 223 of the Trade Act of
1974 specifies that no certification may
apply to any worker whose last
separation occurred more than one year
before the date of the petition.
Consequently, further investigation in
this case would serve no purpose, and
the investigation has been terminated.

Signed at Washington, D.C. this 16th day
of January 1997.
Curtis K. Kooser,
Acting Program Manager, Policy and
Reemployment Services, Office of Trade
Adjustment Assistance.
[FR Doc. 97–2416 Filed 1–30–97; 8:45 am]
BILLING CODE 4510–30–M

Dismissal of Application for
Reconsideration

Pursuant to 29 CFR 90.18(C) an
application for administrative
reconsideration was filed with the
Program Manager of the Office of Trade
Adjustment Assistance for workers at
American Banknote Co., Bedford Park,
Illinois. The review indicated that the
application contained no new
substantial information which would
bear importantly on the Department’s
determination. Therefore, dismissal of
the application was issued.

NAFTA–01262; American Banknote
Company, Bedford Park, Illinois (January
15, 1997)

Signed at Washington, D.C. this 21st day of
January, 1997.
Russell T. Kile,
Program Manager, Policy & Reemployment
Services, Office of Trade Adjustment
Assistance.
[FR Doc. 97–2411 Filed 1–30–97; 8:45 am]
BILLING CODE 4510–30–M

Employment Standards Administration

Wage and Hour Division; Minimum
Wages for Federal and Federally
Assisted Construction; General Wage
Determination Decisions

General wage determination decisions
of the Secretary of Labor are issued in
accordance with applicable law and are
based on the information obtained by
the Department of Labor from its study
of local wage conditions and data made
available from other sources. They
specify the basic hourly wage rates and
fringe benefits which are determined to
be prevailing for the described classes of
laborers and mechanics employed on
construction projects of a similar
character and in the localities specified
therein.
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The determinations in these decisions
of prevailing rates and fringe benefits
have been made in accordance with 29
CFR Part 1, by authority of the Secretary
of Labor pursuant to the provisions of
the Davis-Bacon Act of March 3, 1931,
as amended (46 Stat. 1494, as amended,
40 U.S.C. 276a) and of other Federal
statutes referred to in 29 CFR Part 1,
Appendix, as well as such additional
statutes as may from time to time be
enacted containing provisions for the
payment of wages determined to be
prevailing by the Secretary of Labor in
accordance with the Davis-Bacon Act.
The prevailing rates and fringe benefits
determined in these decisions shall, in
accordance with the provisions of the
foregoing statutes, constitute the
minimum wages payable on Federal and
federally assisted construction projects
to laborers and mechanics of the
specified classes engaged on contract
work of the character and in the
localities described therein.

Good cause is hereby found for not
utilizing notice and public comment
procedure thereon prior to the issuance
of these determinations as prescribed in
5 U.S.C. 553 and not providing for delay
in the effective date as prescribed in that
section, because the necessity to issue
current construction industry wage
determinations frequently and in large
volume causes procedures to be
impractical and contrary to the public
interest.

General wage determination
decisions, and modifications and
supersedes decisions thereto, contain no
expiration dates and are effective from
their date of notice in the Federal
Register, or on the date written notice
is received by the agency, whichever is
earlier. These decisions are to be used
in accordance with the provisions of 29
CFR Parts 1 and 5. Accordingly, the
applicable decision, together with any
modifications issued, must be made a
part of every contract for performance of
the described work within the
geographic area indicated as required by
an applicable Federal prevailing wage
law and 29 CFR Part 5. The wage rates
and fringe benefits, notice of which is
published herein, and which are
contained in the Government Printing
Office (GPO) document entitled
‘‘General Wage Determinations Issued
Under The Davis-Bacon And Related
Acts,’’ shall be the minimum paid by
contractors and subcontractors to
laborers and mechanics.

Any person, organization, or
governmental agency having an interest
in the rates determined as prevailing is
encouraged to submit wage rate and
fringe benefit information for
consideration by the Department.

Further information and self-
explanatory forms for the purpose of
submitting this data may be obtained by
writing to the U.S. Department of Labor,
Employment Standards Administration,
Wage and Hour Division, Division of
Wage Determinations, 200 Constitution
Avenue, N.W., Room S–3014,
Washington, D.C. 20210.

Modifications to General Wage
Determination Decisions

The number of decisions listed in the
Government Printing Office document
entitled ‘‘General Wage Determinations
Issued Under the Davis-Bacon and
Related Acts’’ being modified are listed
by Volume and State. Dates of
publication in the Federal Register are
in parentheses following the decisions
being modified.

Volume I

Connecticut
CT960001 (March 15, 1996)
CT960003 (March 15, 1996)
CT960004 (March 15, 1996)

Massachusetts
MA960006 (March 15, 1996)
MA960007 (March 15, 1996)
MA960018 (March 15, 1996)

New Jersey
NJ960002 (March 15, 1996)
NJ960003 (March 15, 1996)

Volume II

None

Volume III

Alabama
AL960006 (March 15, 1996)
AL960008 (March 15, 1996)
AL960017 (March 15, 1996)
AL960034 (March 15, 1996)
AL960042 (March 15, 1996)

Kentucky
KY960025 (March 15, 1996)
KY960027 (March 15, 1996)

Volume IV

Illinois
IL960001 (March 15, 1996)
IL960002 (March 15, 1996)
IL960003 (March 15, 1996)
IL960004 (March 15, 1996)
IL960005 (March 15, 1996)
IL960006 (March 15, 1996)
IL960007 (March 15, 1996)
IL960008 (March 15, 1996)
IL960009 (March 15, 1996)
IL960010 (March 15, 1996)
IL960011 (March 15, 1996)
IL960012 (March 15, 1996)
IL960014 (March 15, 1996)
IL960016 (March 15, 1996)
IL960017 (March 15, 1996)
IL960018 (March 15, 1996)
IL960019 (March 15, 1996)
IL960021 (March 15, 1996)
IL960022 (March 15, 1996)
IL960023 (March 15, 1996)
IL960024 (March 15, 1996)
IL960026 (March 15, 1996)
IL960029 (March 15, 1996)

IL960031 (March 15, 1996)
IL960032 (March 15, 1996)
IL960033 (March 15, 1996)
IL960034 (March 15, 1996)
IL960036 (March 15, 1996)
IL960037 (March 15, 1996)
IL960038 (March 15, 1996)
IL960044 (March 15, 1996)
IL960045 (March 15, 1996)
IL960046 (March 15, 1996)
IL960048 (March 15, 1996)
IL960050 (March 15, 1996)
IL960051 (March 15, 1996)
IL960063 (March 15, 1996)
IL960066 (March 15, 1996)
IL960067 (March 15, 1996)
IL960069 (March 15, 1996)
IL960070 (March 15, 1996)

Indiana
IN960001 (May 17, 1996)
IN960005 (March 15, 1996)
IN960024 (March 15, 1996)

Volume V
None

Volume VI
Hawaii

HI960001 (March 15, 1996)
Idaho

ID960004 (March 15, 1996)
ID960005 (March 15, 1996)
ID960013 (March 15, 1996)
ID960014 (March 15, 1996)

North Dakota
ND960004 (March 15, 1996)

Oregon
OR960001 (March 15, 1996)

Utah
UT960004 (March 15, 1996)

Washington
WA960001 (March 15, 1996)
WA960002 (March 15, 1996)
WA960008 (March 15, 1996)

General Wage Determination
Publication

General wage determinations issued
under the Davis-Bacon and related Acts,
including those noted above, may be
found in the Government Printing Office
(GPO) document entitled ‘‘General Wage
Determinations Issued under The Davis-
Bacon and Related Acts’’. This
publication is available at each of the 50
Regional Government Depository
Libraries and many of the 1,400
Government Depository Libraries across
the county.

The general wage determinations
issued under the Davis-Bacon and
related Acts are available electronically
by subscription to the FedWorld
Bulletin Board System of the National
Technical Information Service (NTIS) of
the U.S. Department of Commerce at
(703) 487–4630.

Hard-copy subscriptions may be
purchased from: Superintendent of
Documents, U.S. Government Printing
Office, Washington, D.C. 20402, (202)
512–1800.

When ordering hard-copy
subscription(s), be sure to specify the
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1 The Department expresses no opinion herein as
to whether the acquisition of the Units by the Plan
violated any of the provisions of Part 4 of Title I
in the Act.

State(s) of interest, since subscriptions
may be ordered for any or all of the six
separate volumes, arranged by State.
Subscriptions include an annual edition
(issued in January or February) which
includes all current general wage
determinations for the States covered by
each volume. Throughout the remainder
of the year, regular weekly updates are
distributed to subscribers.

Signed at Washington, D.C. this 24th day
of January, 1997.
Margaret Washington,
Chief, Branch of Construction Wage
Determinations.
[FR Doc. 97–2094 Filed 1–30–97; 8:45 am]
BILLING CODE 4510–27–M

Pension and Welfare Benefits
Administration

[Application No. D–10341, et al.]

Proposed Exemptions; Orders
Distributing Co., Inc. Profit Sharing
Plan and 401(k) Retirement Savings
Plan (the Plan)

AGENCY: Pension and Welfare Benefits
Administration, Labor.
ACTION: Notice of proposed exemptions.

SUMMARY: This document contains
notices of pendency before the
Department of Labor (the Department) of
proposed exemptions from certain of the
prohibited transaction restriction of the
Employee Retirement Income Security
Act of 1974 (the Act) and/or the Internal
Revenue Code of 1986 (the Code).

Written Comments and Hearing
Requests

Unless otherwise stated in the Notice
of Proposed Exemption, all interested
persons are invited to submit written
comments, and with respect to
exemptions involving the fiduciary
prohibitions of section 406(b) of the Act,
requests for hearing within 45 days from
the date of publication of this Federal
Register Notice. Comments and request
for a hearing should state: (1) the name,
address, and telephone number of the
person making the comment or request,
and (2) the nature of the person’s
interest in the exemption and the
manner in which the person would be
adversely affected by the exemption. A
request for a hearing must also state the
issues to be addressed and include a
general description of the evidence to be
presented at the hearing. A request for
a hearing must also state the issues to
be addressed and include a general
description of the evidence to be
presented at the hearing.
ADDRESSES: All written comments and
request for a hearing (at least three

copies) should be sent to the Pension
and Welfare Benefits Administration,
Office of Exemption Determinations,
Room N–5649, U.S. Department of
Labor, 200 Constitution Avenue, N.W.,
Washington, D.C. 20210. Attention:
Application No. stated in each Notice of
Proposed Exemption. The applications
for exemption and the comments
received will be available for public
inspection in the Public Documents
Room of Pension and Welfare Benefits
Administration, U.S. Department of
Labor, Room N–5507, 200 Constitution
Avenue, N.W., Washington, D.C. 20210.

Notice to Interested Persons
Notice of the proposed exemptions

will be provided to all interested
persons in the manner agreed upon by
the applicant and the Department
within 15 days of the date of publication
in the Federal Register. Such notice
shall include a copy of the notice of
proposed exemption as published in the
Federal Register and shall inform
interested persons of their right to
comment and to request a hearing
(where appropriate).
SUPPLEMENTARY INFORMATION: The
proposed exemptions were requested in
applications filed pursuant to section
408(a) of the Act and/or section
4975(c)(2) of the Code, and in
accordance with procedures set forth in
29 CFR Part 2570, Subpart B (55 FR
32836, 32847, August 10, 1990).
Effective December 31, 1978, section
102 of Reorganization Plan No. 4 of
1978 (43 FR 47713,

October 17, 1978) transferred the
authority of the Secretary of the
Treasury to issue exemptions of the type
requested to the Secretary of Labor.
Therefore, these notices of proposed
exemption are issued solely by the
Department.

The applications contain
representations with regard to the
proposed exemptions which are
summarized below. Interested persons
are referred to the applications on file
with the Department for a complete
statement of the facts and
representations.

Orders Distributing Co., Inc. Profit
Sharing Plan and 401(k) Retirement
Savings Plan (the Plan) Located in
Greenville, South Carolina

[Application No. D–10341]

Proposed Exemption
The Department is considering

granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and
in accordance with the procedures set
forth in 29 CFR Part 2570, Subpart B (55

FR 32836, 32847, August 10, 1990). If
the exemption is granted, the
restrictions of section 406(a), 406(b)(1)
and (b)(2) of the Act and the sanctions
resulting from the application of section
4975 of the Code, by reason of section
4975(c)(1)(A) through (E) of the Code,
shall not apply to the past sale by the
Plan of certain units of limited
partnership interests (the Units) to
Orders Distributing Co., Inc. (the
Employer), a party in interest with
respect to the Plan, provided that the
following conditions are satisfied:

(1) The terms of the sale were at least
as favorable to the Plan as those the Plan
could have obtained in a comparable
arm’s length transaction with an
unrelated party; (2) the sale was a one-
time transaction for cash; (3) the Plan
paid no commissions nor other
expenses relating to the sale; (4) the
Plan received an amount no less than
the fair market value of the Units as of
the date of the sale, as determined by an
independent appraisal; and (5) within
30 days of publication in the Federal
Register of the notice of the grant of this
exemption, the Employer makes an
additional cash contribution to the Plan
to make up for opportunity costs
attributable to the Units.
EFFECTIVE DATE: The proposed
exemption, if granted, will be effective
as of January 1, 1995.

Summary of Facts and Representations
1. The Plan is a profit sharing/401(k)

plan sponsored by the Employer. The
Employer, a South Carolina corporation,
is engaged in the business of marketing
and selling products for the floor
covering industry, including carpeting,
vinyl, wood and tile flooring, and
installation materials, and is located in
Greenville, South Carolina. As of
September 5, 1996, the Plan had
approximately 155 participants and
beneficiaries and total assets of
approximately $3,525,785. The trustees
of the Plan are William H. Orders, the
chairman of the board of directors and
a shareholder of the Employer, and C.
Michael Smith, an officer, director, and
shareholder of the Employer.

2. Among the assets of the Plan were
the Units, which were two shares in
GolfSouth 1994, L.P. (GolfSouth)
purchased in May 1994 by the Plan
directly from GolfSouth in a private
offering (the Offering) for a total of
$95,000. 1 GolfSouth is a limited
partnership that owns and operates
three golf courses. On January 1, 1995,
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2 The Department notes the applicant’s
representation that the figure of $3,163 was
calculated based upon the short-term applicable
federal rate (AFR) for May 1994, or 4.95%. The AFR
is used by the Internal Revenue Service for
determining reasonable rates of interest. The
applicant represents, therefore, that the AFR is an
appropriate measure for calculating opportunity
costs attributable to the Units.

the Employer purchased the Units from
the Plan for $95,000, their cost to the
Plan.

3. As documented by the minutes of
the Plan’s Administrative Committee
(the Committee) dated December 15,
1994, the decision to sell the Units was
made in anticipation of a proposed
modification to the Plan. Effective as of
April 1, 1995, the Plan permitted
participants to direct the investment of
their respective individual accounts.
The applicant was a convenient and
willing buyer, and Messrs. Orders and
Smith, who comprise the members of
the Committee, approved a sale of the
Units to the Employer.

4. The applicant represents that the
Employer’s purchase price of $95,000
was not less than the fair market value
of the Units as of the date of the sale,
as determined by an independent
appraisal. By letter dated December 29,
1994, GolfSouth Capital, Inc., the
General Partner of GolfSouth, opined
that the fair market value of the Units
on or near December 31, 1994 remained
at $95,000, the price paid for the Units.
The Offering for GolfSouth was still in
progress at that time. After the First and
Second Closings for the Offering had
transpired, a Third and Final Closing
made investments in GolfSouth
available at the same per unit price at
which the Units held by the Plan were
acquired. The letter dated December 29,
1994 states, ‘‘[T]here is no apparent
diminution in value of the investment at
this time, but it is too early to assign any
increase in value.’’ The applicant
maintains, therefore, that the terms of
the sale were at least as favorable to the
Plan as those the Plan could have
obtained in a comparable arm’s length
transaction with an unrelated party. The
sale was a one-time transaction for cash,
and the Plan paid no commissions nor
other expenses relating to the sale.

Because the Plan did not receive a
rate of return on its investment in the
Units, the Employer will make, within
30 days of publication in the Federal
Register of the notice of the grant of this
exemption, an additional payment of
$3,163 to the Plan for opportunity costs
attributable to the Units for the period
from May to December, 1994. 2 The costs
of this exemption application will be
borne by the Employer.

5. The applicant represents that
selling the Units to the Employer was in
the interests of the Plan because the sale
enabled the Plan to divest itself of
illiquid and indivisible assets that were
difficult to value, thus facilitating the
implementation of participant-directed
accounts.

The applicant represents they were
not aware that the sale would constitute
a violation of the prohibited transaction
provisions of the Act until July 1996,
after Ernst and Young, L.L.P., the
Employer’s accountants, had conducted
the annual audit of the Plan. Upon the
recommendation of legal counsel, the
Employer expeditiously filed an
application for a retroactive exemption
with the Department.

6. In summary, the applicant
represents that the subject transaction
satisfied the statutory criteria for an
exemption under section 408(a) of the
Act for the following reasons:

(1) The terms of the sale were at least
as favorable to the Plan as those the Plan
could have obtained in a comparable
arm’s length transaction with an
unrelated party; (2) the sale was a one-
time transaction for cash; (3) the Plan
paid no commissions nor other
expenses relating to the sale; (4) the
Plan received an amount no less than
the fair market value of the Units as of
the date of the sale, as determined by
the General Partner of GolfSouth; and
(5) within 30 days of publication in the
Federal Register of the notice of the
grant of this exemption, the Employer
will make an additional cash
contribution to the Plan to make up for
opportunity costs attributable to the
Units.

Tax Consequences of Transaction
The Department of the Treasury has

determined that if a transaction between
a qualified employee benefit plan and
its sponsoring employer (or affiliate
thereof) results in the plan either paying
less than or receiving more than fair
market value, such excess may be
considered to be a contribution by the
sponsoring employer to the plan and
therefore must be examined under
applicable provisions of the Code,
including sections 401(a)(4), 404 and
415.

Notice to Interested Persons
Notice of the proposed exemption

shall be given to all interested persons
by first-class mail within 15 days of the
date of publication of the notice of
pendency in the Federal Register. Such
notice shall include a copy of the notice
of proposed exemption as published in
the Federal Register and shall inform
interested persons of their right to

comment and/or request a hearing with
respect to the proposed exemption.
Comments and requests for a hearing are
due within 45 days of the date of
publication of this notice in the Federal
Register.
FOR FURTHER INFORMATION CONTACT: Ms.
Karin Weng of the Department,
telephone (202) 219–8881. (This is not
a toll-free number.)

Thompson, Siegel and Walmsley, Inc.
(TS&W) Located in Richmond, Virginia

[Application No. D–10369]

Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and
in accordance with the procedures set
forth in 29 CFR Part 2570, Subpart B (55
FR 32836, 32847, August 10, 1990).

Section I—Transactions

If the exemption is granted, the
restrictions of section 406(a) and 406(b)
of the Act and the sanctions resulting
from the application of section 4975 of
the Code, by reason of section
4975(c)(1)(A) through (F) of the Code,
shall not apply to the following
transactions which occurred between
April 16, 1996 and August 26, 1996,
provided that the conditions set forth in
Section II below were met:

(a) The acquisition by the Lewis-Gale
Clinic, Inc. Profit Sharing Plan (the
Plan) on April 16, 1996, of shares of the
TS&W Equity Portfolio and Fixed
Income Portfolio (the TS&W Portfolios),
each a series of the UAM Funds, Inc.
(the UAM Funds), an open-end
investment company registered under
the Investment Company Act of 1940
(the ’40 Act), with respect to which
TS&W serves as the investment adviser,
through the in-kind transfer of assets of
a separate account known as ‘‘Fund E’’
managed by TS&W as a fiduciary for the
Plan;

(b) The subsequent sale of shares of
the TS&W Portfolios by Fund E of the
Plan on a cash basis;

(c) The acquisition and sale of shares
of the DSI Money Market Portfolio (the
DSI Portfolio), another series of the
UAM Funds whose investment
adviser—Dewey Square Investors
Corporation (DSI)—is an affiliate of
TS&W, by Fund E of the Plan on a cash
basis;

(d) The receipt of fees from the TS&W
Portfolios and the DSI Portfolio
(collectively, the Portfolios) by TS&W
and DSI, respectively, for acting as an
investment adviser for the Portfolios;
and



4804 Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Notices

3 PTE 77–4, in pertinent part, permits the
purchase and sale by an employee benefit plan of
shares of a registered, open-end investment
company when a fiduciary with respect to the plan
is also the investment adviser for the investment
company, provided that certain conditions are met.

(e) The receipt of fees from the
Portfolios by UAM Fund Services, Inc.
(UAM Fund Services), an affiliate of
TS&W and DSI, for performing
secondary services for the Portfolios
(e.g. administrative, fund accounting,
dividend disbursing and transfer agent
services).

Section II—Conditions
(a) The Plan’s in-kind acquisition of

shares of the TS&W Portfolios were one-
time transactions; the initial cash
acquisition of shares of the DSI Portfolio
was a one-time transaction; and all
subsequent cash acquisitions and sales
of the Portfolios were the result of
routine contributions and withdrawals
by Plan participants and beneficiaries
which were not subject to the control or
influence of TS&W and the routine
reallocation of assets of Fund E by
TS&W pursuant to its responsibility to
allocate assets of Fund E between the
TS&W Portfolios, the TS&W
International Portfolio and the DSI
Portfolio.

(b) No sales commissions or other fees
were paid by the Plan in connection
with the acquisition of shares of the
Portfolios and no redemption fees were
paid by the Plan in connection with the
sale by the Plan of such shares.

(c) A fiduciary of the Plan who was
independent of and unrelated to TS&W
(the Second Fiduciary) received
advance notice of the transactions and
full disclosure of information
concerning the Portfolios which
included, but was not limited to, the
following:

(1) A current prospectus for each
Portfolio;

(2) The fees for investment advisory
and other services charged to and paid
by the Plan (and by the Portfolios) to
TS&W, DSI, UAM Fund Services or an
affiliate, including the nature and extent
of any differential between the rates of
the fees; and

(3) The reasons why TS&W
considered investments in the Portfolios
to be appropriate for the Plan.

(d) On the basis of the information
described in paragraph (c) above, the
Second Fiduciary approved the
transactions, including the initial in-
kind transfer of Fund E’s assets to the
TS&W Portfolios in exchange for shares
of such Portfolios, prior to the
transactions.

(e) The Second Fiduciary
acknowledged in a writing dated August
26, 1996, that it received the
information described in paragraph (c)
above prior to the transactions and that
it approved all of the subject
transactions involving the Portfolios in
advance. In addition, the Second

Fiduciary adopted resolutions
approving, ratifying and affirming the
in-kind transfer of assets of Fund E to
the TS&W Equity and Fixed Income
Portfolios (in exchange for shares of
such Portfolios) and the cash purchases
of the shares of the DSI Portfolio as of
April 15, 1996.

(f) With respect to the in-kind transfer
of securities from Fund E to the TS&W
Portfolios, the Plan received shares of
each of the Portfolios which had a total
net asset value equal to the value of all
of the Plan’s assets transferred in-kind
to such Portfolio on the date of the
transfer (i.e. April 16, 1996).

(g) The assets of the Plan transferred
to the TS&W Portfolios were publicly-
traded securities that were valued at
their closing prices on the day they were
accepted by the Portfolios (i.e. April 16,
1996), as determined by independent
market sources in accordance with Rule
17a–7(b), issued by the Securities and
Exchange Commission (SEC) under the
’40 Act, by a party unrelated to TS&W
and its affiliates.

(h) The terms of the transactions were
no less favorable to the Plan than those
which were obtainable in an arm’s-
length transaction with an unrelated
party at the time of such transactions.

(i) TS&W sent by regular mail to the
Second Fiduciary, not more than seven
(7) days after the completion of the in-
kind transfers to the TS&W Portfolios, a
written confirmation which contained
the following information: (1) Date of
the transfers, (2) the number of shares of
each Portfolio acquired by the Plan, (3)
the price paid per share in each
Portfolio, and (4) the total dollar amount
involved in each transfer.

(j) Cash acquisitions and sales of
shares of the Portfolios were reported to
the Second Fiduciary in the normal
course by means of regular transaction
statements issued by the UAM Funds.

(k) The combined total of all fees
received by TS&W and its affiliates for
the provision of services to the Plan,
and in connection with the provision of
services to the Portfolios in which the
Plan invested, was not in excess of
‘‘reasonable compensation’’ within the
meaning of section 408(b)(2) of the Act.

(l) The Plan did not pay any plan-
level investment management fees,
investment advisory fees, or similar fees
to TS&W or an affiliate with respect to
any of the assets of such Plan which
were invested in shares of any of the
Portfolios. This condition does not
preclude the payment of investment
advisory fees or similar fees by the
Portfolios to TS&W or an affiliate under
the terms of an investment advisory
agreement adopted in accordance with
section 15 of the ’40 Act.

(m) Within 10 days of the date that
this proposed exemption is granted,
TS&W pays the Plan an amount equal to
the additional net fees attributable to
Fund E which TS&W and its affiliates
received during the period covered by
this proposed exemption (i.e., April 17,
1996 until August 26, 1996) as a result
of the investment of Fund E’s assets in
the Portfolios, plus a reasonable rate of
interest on such amount which is at
least equal to the rate of return such
assets would have earned as assets held
in Fund E during this period.

(n) Neither TS&W, DSI nor any
affiliate thereof received fees payable
pursuant to Rule 12b–1 under the ’40
Act in connection with the transactions
involving the Portfolios.

(o) All dealings between the Plan and
the Portfolios were on a basis no less
favorable to the Plan than dealings with
other shareholders of the Portfolios.

(p) TS&W provides the Second
Fiduciary of the Plan with the
following:

(1) A copy of the proposed exemption
and/or the final exemption, if granted,
when such documents become
available;

(2) A copy of an updated prospectus
of each Portfolio at least annually; and

(3) A report or statement (which may
take the form of the most recent
financial report, the current Statement
of Additional Information, or some
other written statement) which contains
a description of all fees paid by the
Portfolios to TS&W, DSI or any affiliate
thereof, upon the request of the Second
Fiduciary.

(q) All acquisitions and sales of shares
of the Portfolios on and after August 26,
1996 are made in compliance with the
terms and conditions of Prohibited
Transaction Exemption (PTE) 77–4 (42
FR 18732, April 8, 1977).3

(r) TS&W and its affiliates maintain
for a period of six years the records
necessary to enable the persons
described below in paragraph (s) to
determine whether the conditions of
this exemption have been met, except
that (1) a prohibited transaction will not
be considered to have occurred if, due
to circumstances beyond the control of
TS&W or an affiliate, the records are lost
or destroyed prior to the end of the six-
year period, and (2) no party in interest
other than TS&W or an affiliate shall be
subject to the civil penalty that may be
assessed under section 502(i) of the Act
or to the taxes imposed by section
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4 The Second Fiduciary which acted for the Plan
was the Lewis-Gale Clinic, Inc. (the Plan Sponsor)
and the individuals who acted for the Plan Sponsor
in carrying out its responsibilities as the named
fiduciary for the Plan.

5 The UAM Funds were formerly known as ‘‘The
Regis Fund, Inc.’’

4975(a) and (b) of the Code if the
records are not maintained or are not
available for examination as required by
paragraph (s) below.

(s) (1) Except as provided in
paragraph (b)(2) and notwithstanding
any provisions of section 504(a)(2) and
(b) of the Act, the records referred to in
paragraph (r) are unconditionally
available at their customary location for
examination during normal business
hours by—

(i) Any duly authorized employee or
representative of the Department or the
Internal Revenue Service,

(ii) Any fiduciary of the Plan who has
authority to acquire or dispose of shares
of the Portfolios owned by the Plan, or
any duly authorized employee or
representative of such fiduciary, and

(iii) Any participant or beneficiary of
the Plan or duly authorized employee or
representative of such participant or
beneficiary.

(2) None of the persons described in
paragraph (s)(1)(ii) and (iii) shall be
authorized to examine trade secrets of
TS&W or its affiliates, or commercial or
financial information which is
privileged or confidential.

Section III—Definitions
For purposes of this proposed

exemption:
(a) The term ‘‘TS&W’’ means

Thompson, Siegel and Walmsley, Inc.
and any affiliate thereof as defined
below in paragraph (b) of this section.

(b) An ‘‘affiliate’’ of a person includes:
(1) Any person directly or indirectly

through one or more intermediaries,
controlling, controlled by, or under
common control with the person;

(2) Any officer, director, employee,
relative, or partner in any such person;
and

(3) Any corporation or partnership of
which such person is an officer,
director, partner, or employee.

(c) The term ‘‘control’’ means the
power to exercise a controlling
influence over the management or
policies of a person other than an
individual.

(d) The term ‘‘Portfolios’’ means the
TS&W Equity and Fixed Income
Portfolios and the DSI Money Market
Portfolio, each a series of the UAM
Funds, Inc., an open-end series
investment company registered under
the ’40 Act, with respect to which
TS&W and DSI, respectively serve as the
investment adviser and for which UAM
Fund Services provides certain
‘‘secondary services’’ as defined below
in paragraph (h).

(e) The term ‘‘net asset value’’ means
the amount for purposes of pricing all
purchases and sales calculated by

dividing the value of all securities,
determined by a method as set forth in
the Portfolio’s prospectus and statement
of additional information, and other
assets belonging to the Portfolio, less the
liabilities charged to each such
Portfolio, by the number of outstanding
shares.

(f) The term ‘‘relative’’ means a
‘‘relative’’ as that term is defined in
section 3(15) of the Act (or a ‘‘member
of the family’’ as that term is defined in
section 4975(e)(6) of the Code), or a
brother, a sister, or a spouse of a brother
or a sister.

(g) The term ‘‘Second Fiduciary’’
means a fiduciary acting for the Plan
who is independent of and unrelated to
TS&W and its affiliates. 4 For purposes
of this proposed exemption, the Second
Fiduciary will not be deemed to be
independent of and unrelated to TS&W
if:

(1) Such fiduciary directly or
indirectly controls, is controlled by, or
is under common control with TS&W or
an affiliate;

(2) Such fiduciary, or any officer,
director, partner, employee, or relative
of the fiduciary is an officer, director,
partner or employee of TS&W or an
affiliate (or is a relative of such persons);

(3) Such fiduciary directly or
indirectly receives any compensation or
other consideration for his or her own
personal account in connection with
any transaction described in this
proposed exemption.

(h) The term ‘‘Secondary Service’’
means a service other than an
investment management, investment
advisory, or similar service, which was
provided by TS&W’s affiliate, UAM
Fund Services, to the Portfolios.
EFFECTIVE DATE: The proposed
exemption, if granted, will be effective
for the subject transactions from April
16, 1996 until August 26, 1996.

Summary of Facts and Representations
1. TS&W is an investment adviser

registered under the Investment
Advisers Act of 1940. TS&W is a
wholly-owned subsidiary of United
Asset Management Corporation (UAM).
Several of UAM’s wholly-owned
subsidiaries, including TS&W, serve as
investment advisers to series of UAM
Funds, Inc. (the UAM Funds),5 an open-
end, series management investment
company registered under the ’40 Act.
Another wholly-owned subsidiary of

UAM Funds, UAM Fund Distributors,
Inc. (UAM Distributors) serves as sole
distributor of shares of the UAM Funds.

TS&W serves as an investment adviser
to several individual and institutional
clients, including employee benefit
plans covered under the Act. Another of
UAM’s wholly-owned subsidiaries,
Dewey Square Investors Corporation
(i.e. DSI), is the investment adviser for
additional series of the UAM Funds. As
discussed further below, the
transactions which are the subject of
this proposed exemption involve the
acquisition and sale of shares of a series
of the UAM Funds by a single employee
benefit plan—the Lewis-Gale Clinic, Inc.
Profit Sharing Plan (i.e. the Plan)—for
which TS&W serves as a fiduciary under
the Act.

2. The UAM Funds, for which TS&W
acts as an investment adviser, that are
involved in the transactions covered by
this proposed exemption, are the TS&W
Equity Portfolio, the TS&W Fixed
Income Portfolio, and the TS&W
International Equity Portfolio (referred
to hereafter collectively as ‘‘the
Portfolios’’ or individually as a ‘‘TS&W
Portfolio’’).

TS&W is paid an asset-based annual
fee for its investment advisory services
to each of the Portfolios. These fees,
which are a specified percentage of the
net asset value of the particular
Portfolio, are as follows: (i) 0.75 percent
for the TS&W Equity Portfolio; (ii) 1.00
percent for the TS&W International
Equity Portfolio; and (iii) 0.45 percent
for the TS&W Fixed Income Portfolio.

Each TS&W Portfolio is sold on a
completely no-load basis. The applicant
states that there are no redemption fees
or exchange fees, and no distribution
costs or ‘‘12b–1 fees’’ (fees payable
pursuant to a distribution plan
described in SEC Rule 12b–1 under the
’40 Act) incurred by the Portfolios.

Each TS&W Portfolio may issue
shares to investors in exchange for
securities—i.e. on an in-kind basis—if
such securities are eligible for
acquisition by that Portfolio. Securities
acquired by a TS&W Portfolio on an in-
kind basis must be valued at the closing
price for such securities as determined
by independent market sources on the
day on which they are accepted by the
Portfolio. All valuations of such
securities must be made in accordance
with SEC Rule 17a–7(b).

DSI also acts as the investment
adviser to a series of the UAM Funds
known as the DSI Money Market
Portfolio (i.e. the DSI Portfolio). DSI is
paid an asset-based annual fee for its
investment advisory services to the DSI
Portfolio. This fee is currently 0.18
percent of the net asset value of the DSI
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6 As disclosed in the prospectus for the DSI
Portfolio, DSI’s gross fee is actually 0.40 percent.
However, since July 1, 1995 and until further
notice, DSI has voluntarily agreed to waive a
portion of its fee such that its actual fee, taking into
account the waiver, is only 0.18 percent.

7 The Department is not providing any opinion in
this proposed exemption as to whether the fees
received by TS&W and its affiliates were reasonable
in connection with the services provided to the
Plan, during the period covered by the proposed
exemption, nor whether the conditions of section
408(b)(2) of the Act and the regulations thereunder
were met (see 29 CFR 2550.408b–2).

8 As noted in footnote 1 above, PTE 77–4 permits
the purchase and sale by an employee benefit plan
of shares of a registered, open-end investment
company when a fiduciary with respect to the plan
is also the investment adviser for the investment
company, provided that certain conditions are met.
Such conditions require, among other things, that
the plan may not pay an investment management,
investment advisory or similar fee with respect to
the plan assets invested in such shares for the entire
period of such investment. However, Section II(c)
of PTE 77–4 states that this condition does not
preclude the payment of investment advisory fees
by the investment company under the terms of an
investment advisory agreement adopted in
accordance with section 15 of the ’40 Act. In
addition, Section II(c) states further that this
condition does not preclude payment of an
investment advisory fee by the plan based on total
plan assets from which a credit has been subtracted
representing the plan’s pro rata share of investment
advisory fees paid by the investment company.

9 The Department is expressing no opinion in this
proposed exemption regarding whether any
transactions with the TS&W International Equity
Portfolio under the circumstances described herein
were covered by PTE 77–4.

Portfolio.6 The DSI Portfolio is also sold
on a no-load basis, and there are no
redemption fees or exchange fees, and
no distribution costs or ‘‘12b–1 fees’’
incurred for the Portfolio.

3. Prior to April 15, 1996, the
administrator of the UAM Funds was
Chase Global Funds Service Company
(Chase Global), a subsidiary of Chase
Manhattan Bank, the UAM Funds’
custodian. Chase Global and Chase
Manhattan Bank are not related to
TS&W or UAM. In its capacity as
administrator, Chase Global provided
administrative, fund accounting,
dividend disbursing and transfer agent
services to the UAM Funds. Since April
15, 1996, UAM Fund Services, Inc. (i.e.
UAM Fund Services), a wholly-owned
subsidiary of UAM, has been
responsible for performing and
overseeing these ‘‘secondary services’’
for the UAM Funds. UAM Fund
Services has subcontracted the
performance of certain of the
‘‘secondary services’’ to Chase Global.
TS&W states that the decision to engage
UAM Fund Services to provide these
‘‘secondary services’’ to the UAM
Funds, including the Portfolios, as well
as the decision to subcontract certain of
such services to Chase Global, was made
by the Board of Directors of the UAM
Funds—the majority of whose members
are independent of TS&W.

Each TS&W Portfolio pays a fee for
administrative services to UAM Fund
Services which is comprised of two
parts: (i) A Portfolio-specific asset-based
fee which is retained by UAM Fund
Services, and (ii) a sub-administration
asset-based fee which UAM Fund
Services pays to Chase Global. The
Portfolio-specific fees which are
retained by UAM Fund Services are .06
percent for the TS&W Equity and
International Equity Portfolios and .04
percent for the TS&W Fixed Income
Portfolio. Chase Global’s fee is based on
a sliding scale that is applied to the total
assets of the UAM Funds, which is
allocated to the various series of the
UAM Funds, including the Portfolios,
on the basis of their relative assets.

The applicant represents that the
combined total of all fees received by
TS&W and its affiliates for the provision
of services to the Plan, and in
connection with the provision of
services to the Portfolios in which the
Plan invests, is not in excess of

‘‘reasonable compensation’’ within the
meaning of section 408(b)(2) of the Act.7

4. The Plan is a defined contribution,
profit sharing plan maintained by the
Lewis-Gale Clinic, Inc. (the Plan
Sponsor). The Plan Sponsor is a
provider of medical services located at
1802 Braeburn Drive in Salem, Virginia.
As of September 1, 1996, there were
approximately 935 Plan participants,
555 of whom were invested in Fund E
through their Plan accounts. The value
of the Plan’s assets was approximately
$69,442,775, as of April 1, 1996.
Approximately 30.8 percent of the value
of the Plan’s total assets (i.e.
$21,368,628) was held in Fund E as of
such date. The Plan’s trustee and
custodian was and continues to be First
Union National Bank of North Carolina
(First Union).

5. The applicant represents that since
1979 TS&W has been retained by the
Plan Sponsor to manage a balanced
portfolio of Plan assets on a separate
account basis, known as ‘‘Fund E’’ for
Plan administration purposes,
consisting of a mix of equity and fixed
income securities and cash equivalents.
The most recent version of the
investment management agreement
between the Plan Sponsor and TS&W
was executed on March 23, 1992 (the
Management Agreement). Pursuant to
the Management Agreement, TS&W has
full power to supervise and direct the
investment of the assets comprising
Fund E, in its discretion, in accordance
with such objectives as the Plan
Sponsor may, from time to time, furnish
TS&W in writing. Consistent with the
Plan Sponsor’s objectives, TS&W
invested the assets of Fund E in a mix
of equity and fixed income securities
and cash equivalents. TS&W has met
and continues to meet with the Plan
Sponsor twice a year to report on the
performance of Fund E and other
matters relating to its administration,
and to discuss the Plan Sponsor’s
objectives for Fund E and any changes
thereto.

Pursuant to the Management
Agreement, TS&W receives an asset-
based annual fee from the Plan that is
based on a sliding scale. This fee
schedule is as follows:

Assets under management Fee
(percent)

first $500,000 ............................ 1.00

Assets under management Fee
(percent)

next $500,000 ........................... 0.75
next $4,000,000 ........................ 0.60
next $10,000,000 ...................... 0.50
next $15,000,000 ...................... 0.40
next $20,000,000 ...................... 0.30
next $50,000,000 ...................... 0.25

Pursuant to a letter agreement dated
September 13, 1993 (the Letter
Agreement), the Plan Sponsor
authorized TS&W to invest a portion of
the assets of Fund E in shares of the
TS&W International Equity Portfolio.
The applicant states that it was the
intention of the parties that by executing
the Letter Agreement, and by the
disclosures made by TS&W relating
thereto, that the subsequent investments
of Fund E assets in the TS&W
International Equity Portfolio would
comply with the conditions of PTE 77–
4.8 Since September 13, 1993, various
cash purchases and sales of shares of the
TS&W International Equity Portfolio
have been made on behalf of the Plan.
TS&W represents that these transactions
have been made in compliance with the
terms and conditions of PTE 77–4.
Therefore, the applicant is not
requesting an individual exemption for
such transactions.9

6. The applicant states that at all
times relevant to the transactions by the
Plan to which this proposed exemption
relates, the Plan permitted participants
to self-direct the investment of their
respective account balances among
various investment choices made
available by the Plan Sponsor, one of
which is Fund E. The Plan Sponsor is
the named fiduciary responsible for
designating the investment options
made available to participants and
beneficiaries and for hiring and firing
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10 The applicant states that the ‘‘market’’ risk is
the risk that the securities would appreciate in
value during the approximately three-day period
following their sale by the Plan and ending upon
the purchase of comparable securities by the TS&W
Portfolios. In that event, the value of Fund E and
each participant’s interest in Fund E would drop by
an amount roughly equal to the amount by which
it would have increased had the securities not been
sold.

11 The applicant has submitted a written
statement from Horace Whitworth (Mr. Whitworth),
the TS&W investment professional with primary
responsibility for the firm’s relationship with the
Plan Sponsor and the Plan, which summarizes the
relevant events leading up to the subject
transactions. Mr. Whitworth states that the
appropriate representatives of the Plan Sponsor
orally approved all aspects of the transactions in
advance during the course of numerous telephone
conversations and personal meetings with him
during February, March and April 1996.
Representatives of the Plan Sponsor have also
confirmed their approval of the transactions, and
the events leading to the transactions, in a separate
declaration (see Paragraph 8 above).

12 The applicant states that for purposes of
determining the ‘‘closing price’’ for all of the
securities on the date of the transfer, the timing of
the valuations was based on the close of the market
for the New York Stock Exchange (i.e. 4:00 pm
EST). At this time, all of the various securities were
valued in accordance with the requirements of Rule
17a-7.

the Plan’s investment managers. The
applicant states further that neither
TS&W, DSI, the UAM Funds, nor any of
their affiliates, is related to the Plan
Sponsor and its affiliates. Therefore, for
purposes of the conditions of this
proposed exemption, the applicant
maintains that the Plan Sponsor acted as
a Second Fiduciary which was
independent of and unrelated to TS&W
and its affiliates (see Section III(g) and
footnote 2 above).

7. The circumstances which prompted
the prohibited transactions that would
be covered by the requested exemption,
if granted, are described in the following
paragraphs.

In June 1995, the Plan Sponsor
informed TS&W that it was considering
a change in the self-direction feature of
the Plan whereby participants would be
able to make investment elections and
changes thereto on a daily basis, in lieu
of the quarterly election procedures
then in place, and that it wished to
retain Fund E as an investment option
after the shift to a daily election format
was achieved. Specifically, the Plan
Sponsor wished to retain TS&W to
continue to manage a balanced
investment fund which would be made
available to participants as an
investment option, provided that such
investment fund could be structured to
accommodate daily transactions by
participants into and out of that Fund.
TS&W agreed to work with First Union
to structure Fund E so that it could
accommodate daily transactions during
1996.

During the early part of 1996, TS&W
met with the Plan Sponsor to propose a
restructuring of Fund E to accommodate
the Plan’s daily transaction format. The
essence of the proposal was that this
accommodation would be achieved by
converting the individual equity and
fixed income securities held by Fund E
to shares of the TS&W Equity and Fixed
Income Portfolios. The applicant states
that the primary basis for this proposal
was that the TS&W Equity and Fixed
Income Portfolios (as well as the TS&W
International Equity Portfolio, shares of
which were already held by Fund E)
were already subject to daily valuation
requirements under the ’40 Act, and that
nearly all of the securities held by Fund
E were held by the TS&W Equity and
Fixed Income Portfolios. In addition,
TS&W proposed that the conversion of
the equity and fixed income securities
held by Fund E to shares of the TS&W
Equity and Fixed Income Portfolios
would be accomplished by transferring
those securities to such Portfolios on an
in-kind basis. The in-kind transfer was
proposed in order to avoid the brokerage

costs and market risk 10 that would
result if the securities in Fund E were
sold for cash and the cash used to
purchase shares of the Portfolios, which
cash would then be used by the
Portfolios to purchase additional
securities.

The applicant states that after further
discussions between TS&W, First Union
and Chase Global over the following two
months (i.e. February and March 1996),
TS&W also proposed that the cash
equivalent holdings of Fund E, which
had been invested in the Federated
Treasury Obligation Fund, should be
invested in the DSI Portfolio upon the
conversion of Fund E’s equity and fixed
income holdings as described above.
The rationale for this aspect of TS&W’s
proposal was that the use of the DSI
Portfolio would facilitate the daily
valuation of Fund E necessitated by the
Plan’s daily valuation structure, as well
as Fund E’s cash management. Such
transactions would involve the
investment of new money coming into
Fund E, the transfer of cash out of Fund
E in connection with investments by
participants in other Plan investment
options or Plan distributions, and the
shifting of Fund E’s holdings between
the Portfolios. These goals would be
facilitated in this manner because the
TS&W Portfolios and the DSI Portfolio,
all being series of the UAM Funds,
shared a single mutual fund custodian
(i.e. Chase Manhattan Bank) and a single
mutual fund administrator (i.e. UAM
Fund Services).

TS&W also proposed that, in
accordance with the Management
Agreement, it would continue to
exercise authority to maintain the
desired balance of equity, fixed income,
international and cash equivalent
holdings for Fund E by making
adjustments to Fund E’s holdings of
shares of the TS&W Portfolios and the
DSI Portfolio, to take into account
fluctuations in the relative net asset
values of the Portfolios and any changes
in the Plan Sponsor’s stated objectives
with respect to the composition of Fund
E. Finally, TS&W proposed that it
would not charge a fee for these
allocation services, it would not charge
any Plan-level advisory fee with respect
to assets invested in the TS&W
Portfolios or the DSI Portfolio, and it
would incur any additional costs

required to value Fund E and units
thereof on a daily basis.

After receiving copies of current
prospectuses for the TS&W Portfolios
and the DSI Portfolio, and additional
information with respect to the fee
structures of the Portfolios, the Plan
Sponsor agreed orally to all aspects of
TS&W’s conversion proposal as
described above.11 Therefore, on April
16, 1996, TS&W directed First Union to
transfer the fixed income assets of Fund
E to the TS&W Fixed Income Portfolio
in exchange for shares of that Portfolio,
and directed First Union to transfer the
equity assets of Fund E to the TS&W
Equity Portfolio in exchange for shares
of that Portfolio.

Each of TS&W’s directions to First
Union was confirmed in writing the
next day (April 17, 1996). TS&W’s
confirming letter to First Union, and the
enclosures thereto, included a listing of
all fixed income and equity securities
held by Fund E as of April 16, 1996. The
trade date for the transfers was April 16,
1996. TS&W’s instructions were carried
out by First Union on the dates
indicated. The value of each security
transferred to the TS&W Equity and
Fixed Income Portfolios was determined
in accordance with SEC Rule 17a-7(b)
under the ’40 Act. In this regard, the
applicant states that the Fund E assets
were all publicly and actively traded
stocks and debt securities which were
readily valued by reference to the
closing price for such securities as
determined by independent market
sources on the date of the transfer.12 The
Plan received shares of each of the
TS&W Portfolios which had a total net
asset value equal to the value of all of
the Plan’s assets transferred in-kind to
such Portfolio on the date of the transfer
(i.e. April 16, 1996). The actual
valuation of the securities and the
determination of the number of shares
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13 Information supplied by TS&W indicates that
after the in-kind transfer of Fund E’s assets to
TS&W Equity and Fixed Income Portfolios, there
were no subsequent cash purchases of these
Portfolios by Fund E during the period covered by
this proposed exemption. However, there were
subsequent sales of shares of the TS&W Portfolios
and there were both purchases and sales of shares
of the DSI Portfolio on a cash basis during this
period.

14 TS&W represents that its compliance officer
reviewed TS&W’s procedural checklist at the time
of such transactions and erroneously assumed that
the written authorization required by PTE 77–4
already existed for all of the TS&W Portfolios. In

this regard, TS&W states that although the Letter
Agreement only specifically authorized investments
by Fund E in the TS&W International Equity
Portfolio, there was a mutual fund registration form
and other information in TS&W’s file for the Plan
which appeared to indicate that authorization had
been made by the Plan Sponsor for all three TS&W
Portfolios. Therefore, TS&W states that the
transactions were carried out in good faith.

15 See DOL Opinion Letter 94–35A, n. 3
(November 3, 1994).

of each Portfolio to be issued to Fund
E were determined by Chase Global.
TS&W’s confirmation of the April 16
transfers was dated April 22, 1996 and
was delivered by mail to the Plan
Sponsor within seven (7) days (see
Section II(i) above).

The Plan’s holding in the Federated
Treasury Obligation Fund were
redeemed shortly thereafter. By letter
dated April 29, 1996, TS&W directed
First Union to purchase shares of the
DSI Portfolio for the Plan for cash. This
transaction occurred the following day
(April 30). A confirmation statement for
the transaction dated April 30, 1996,
was delivered by mail to the Plan
Sponsor within seven (7) days (see
Section II(i) above).

The applicant represents that the
value of Fund E’s investment in the
TS&W Equity and Fixed Income
Portfolios made on April 16, 1996,
taking into account the reinvestment of
dividends, increased by 5.2 percent and
2.1 percent, respectively, through
September 30, 1996.

The applicant states that after the
initial acquisition of shares of the TS&W
Equity Portfolio, the TS&W Fixed
Income Portfolio, and the DSI Portfolio,
TS&W directed certain additional
purchases and sales of shares of the
Portfolios in connection with routine
Fund E administration. These
transactions were occasioned by
additions to and withdrawals from Fund
E attributable to participant-directed
investments or distributions, and by the
reallocation of Fund E holdings between
the TS&W Portfolios and the DSI
Portfolio.13 TS&W is requesting that the
proposed exemption cover these
subsequent transactions by Fund E with
the Portfolios for the period from April
17, 1996 until August 26, 1996, since
the Letter Agreement at that time only
covered transactions with the TS&W
International Equity Portfolio. TS&W
states that the appropriate TS&W
personnel at this time erroneously
believed that all transactions with the
Portfolios had been authorized under
the Letter Agreement and were covered
under PTE 77–4.14

8. On August 12, 1996, the Board of
Directors of the Plan Sponsor executed
by unanimous consent a resolution
approving, ratifying and affirming the
in-kind transfer of assets of Fund E to
the TS&W Equity Portfolio and the
TS&W Fixed Income Portfolio, as well
as the cash purchases of shares of the
DSI Portfolio as of April 15, 1996.
Further, in a new letter agreement
between the parties dated August 26,
1996 (the New Letter Agreement), the
Plan Sponsor acknowledged that it had
received the then current prospectuses
for the TS&W Equity and Fixed Income
Portfolios and the DSI Portfolio prior to
the April 1996 transactions, and that the
in-kind transfers of securities to the
TS&W Equity and Fixed Income
Portfolios and the cash transfers to the
DSI Portfolio (in exchange for shares of
such Portfolios) were carried out with
its knowledge and consent. Pursuant to
the New Letter Agreement, all future
purchases and redemptions of shares of
the Portfolios will be effected in
accordance with the requirements of
PTE 77–4. TS&W represents in the New
Letter Agreement that it will provide
advance notice to the Plan Sponsor of
any increase in the investment advisory
or other fees for the Portfolios and, in
such event, will attempt to secure the
Plan Sponsor’s written authorization to
continue the investment of the Plan’s
assets in the corresponding Portfolios,
as required by the conditions of PTE 77–
4.

9. The applicant represents that the
subject transactions for which an
individual exemption is requested
occurred without TS&W realizing that
the requirements of PTE 77–4 had not
been met at the time of the transactions.
Following the completion of the April
1996 transactions, the applicant states
that in May 1996 First Union suggested
to TS&W that such transactions raised
additional prohibited transaction issues
under the Act because the assets of
Fund E were transferred in-kind to the
TS&W Equity and Fixed Income
Portfolios. TS&W states that this was the
first time that it had any knowledge that
additional prohibited transaction issues
were involved with the asset transfers.
TS&W consulted with its present legal
counsel who then advised that the
protections of PTE 77–4 were not

applicable for in-kind transfers of
assets.15

The applicant states that the subject
transactions were carried out by TS&W
in good faith and that TS&W acted in
the best interests of the Plan and its
participants and beneficiaries.
Specifically, as discussed above, TS&W
caused the Plan to engage in the
transactions in order to accommodate
the Plan Sponsor’s dual objectives of: (i)
Changing the self-direction feature of
the Plan from a quarterly-exchange
format to a daily-exchange format, and
(ii) retaining the Plan’s assets in the
same type of equity and fixed income
securities as had been chosen by TS&W
as the investment manager for Fund E’s
portfolio. TS&W states that the most
practical option to achieve this result
was to convert the equity and fixed
income holdings of Fund E to shares of
the TS&W Equity and Fixed Income
Portfolios, an option which the Plan
Sponsor endorsed orally prior to the
transaction. In this regard, TS&W
informed the Plan Sponsor that it would
cost the Plan an additional $50,000 per
year, at a minimum, to implement a
daily valuation and investment format
for a separate account portfolio of a size
and type comparable to Fund E. This
amount would have been approximately
$158,225 annually (i.e. a total annual fee
of .740 percent), based on the value of
Fund E’s assets at that time, whereas the
investment advisory fees for managing
the assets through the Portfolios was
approximately $131,840 (i.e. a total
annual fee of .617 percent). Moreover, as
noted below, virtually all of the equity
and debt securities held by Fund E were
already held by the TS&W Equity and
Fixed Income Portfolios, respectively.
Thus, TS&W states that the most
efficient and economical method of
accomplishing the Plan Sponsor’s
objectives was to invest the Fund E
assets in the TS&W Portfolios on an in-
kind basis. Similarly, TS&W believed
that daily transfers into and out of, and
distributions from and valuations of,
Fund E would be facilitated if Fund E’s
cash equivalent holdings were invested
in the DSI Portfolio rather than a non-
UAM money market fund.

TS&W represents that by converting
Fund E’s holdings of individual equity
and fixed income securities to shares of
the TS&W Equity and Fixed Income
Portfolios, respectively, Fund E’s
investment mix and market exposure
were not materially changed. TS&W
states that a comparison of TS&W’s
April 22, 1996 letter to the Plan Sponsor
confirming the initial in-kind transfers
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16 [132/365] × [$130,762¥$108,225] = $8,150.

17 See, for example, PTE 94–82 involving
Marshall & Ilsley Trust Company (59 FR 62422,
December 5, 1994); PTE 94–86 involving The Bank
of California, N.A. (59 FR 65403, December 19,
1994); PTE 95–33 involving Bank South, N.A. (60
FR 20773, April 27, 1995); PTE 95–48 involving
Mellon Bank, N.A. (60 FR 32995, June 26, 1995);
and PTE 95–49 involving Norwest Bank (60 FR
33000, June 26, 1995). See also the Proposed Class
Exemption for Bank Collective Investment Fund
Conversion Transactions, (61 FR 58224, November
13, 1996), submitted on behalf of Federated
Investors.

to the list of holdings of the TS&W
Equity and Fixed Income Portfolios as of
April 12, 1996, reveals that the holdings
of Fund E and the TS&W Portfolios were
almost identical. In this regard, 47 out
of 50 of the equity securities transferred
in-kind to the TS&W Equity Portfolio,
representing approximately 98 percent
of the aggregate value of all such
securities, were held by the TS&W
Equity Portfolio as of April 12, 1996. In
addition, 23 out of 25 of the fixed
income securities transferred to the
TS&W Fixed Income Portfolio,
representing approximately 94 percent
of the aggregate value of such securities,
were held by the TS&W Fixed Income
Portfolio as of April 12, 1996. TS&W
also notes that the Plan and its
participants and beneficiaries have not
suffered a loss as a result of the subject
transactions and that the investment
performance of the assets during the
period covered by the proposed
exemption was comparable to the
performance of the securities markets in
general and to TS&W’s performance
outside of the Portfolios.

Within 10 days of the date that this
proposed exemption is granted, TS&W
has agreed to pay to the Plan an amount
equal to the additional net fees
attributable to Fund E which TS&W and
its affiliates (i.e. DSI and UAM Fund
Services) received during the period
from April 17, 1996 until August 26,
1996, as a result of the investment of
Fund E assets in the Portfolios. In
addition, TS&W has agreed to pay a
reasonable rate of interest on such
amount which is at least equal to the
rate of return such assets would have
earned as assets held in Fund E during
this period. TS&W estimates that the
amount of the additional fees during
this 132-day period was approximately
$8,150. This estimate is based on the
following data:

(i) the total investment management
fees that would have been charged by
TS&W at the Plan-level (prior to the
implementation of a daily valuation
arrangement) on an annual basis for the
total assets in Fund E (i.e. $21,368,628
as of April 16, 1996) was approximately
$108,225;

(ii) the total investment advisory and
other fees that would have been
received by TS&W and its affiliates from
the Portfolios for such assets on an
annual basis (less the $12,000 which
TS&W paid to Chase Global) was
approximately $130,762; and

(iii) the difference between the
amounts described above in (i) and (ii)
on an annual basis as adjusted for the
132-day period involved.16

10. TS&W represents that the Plan
and its participants and beneficiaries
were afforded protections comparable to
those provided by PTE 77–4 and various
individual exemptions granted by the
Department for the conversion of
collective investment funds maintained
by a bank to a mutual fund for which
such bank or an affiliate acts as an
investment adviser.17 Such protections
include: (i) No commissions or 12b–1
fees were paid by the Plan in connection
with the transactions; (ii) TS&W did not
collect a Plan-level fee on assets
invested in the TS&W Portfolios or the
DSI Portfolio; (iii) advance disclosures
were made to the Plan Sponsor, which
was an independent Plan fiduciary (i.e.
a Second Fiduciary); (iv) prior approval
was obtained from the Plan Sponsor, as
described herein; (v) the securities
transferred in-kind were valued in
accordance with the requirements of
SEC Rule 17a–7(b) under the ’40 Act;
(vi) the Plan received shares of each of
the TS&W Portfolios which had a total
net asset value equal to the value of all
of the Plan’s assets transferred in-kind
to such Portfolio on the date of the
transfer (i.e. April 16, 1996) and (vii) a
written confirmation of the initial in-
kind transfers was delivered by TS&W
within a matter of a few days after those
transfers were completed containing the
appropriate information to inform the
Plan Sponsor of the essential details
regarding the transactions. In addition,
pursuant to the New Letter Agreement
between TS&W and the Plan Sponsor
dated August 26, 1996, all future
acquisitions and redemptions of shares
of the Portfolios on behalf of the Plan’s
Fund E assets will be carried out in
accordance with the requirements of
PTE 77–4.

11. In summary, the applicant
represents that the subject transactions
met the statutory criteria of section
408(a) of the Act because, among other
things: (a) No sales commissions or
other fees were paid by the Plan in
connection with the acquisition of
shares of the Portfolios and no
redemption fees were paid by the Plan
in connection with the sale by the Plan
of such shares; (b) the Plan Sponsor, as
an independent Plan fiduciary, received

advance notice of the transactions and
full disclosure of information
concerning the Portfolios; (c) on the
basis of the information referred to
above, the Plan Sponsor orally approved
the transactions, including the initial in-
kind transfer of Fund E’s assets to the
TS&W Portfolios in exchange for shares
of such Portfolios, prior to the
transactions; (d) the Plan Sponsor has
acknowledged and confirmed in writing
that it provided advance oral approval
of the transactions; (e) the assets of the
Plan transferred to the TS&W Portfolios
were publicly-traded securities that
were valued at their closing prices
(determined as of the close of the New
York Stock Exchange on the date of the
transfer) in accordance with
independent market sources pursuant to
the procedures described under SEC
Rule 17a–7(b); (f) the Plan received
shares of each of the TS&W Portfolios
which had a total net asset value equal
to the value of all of the Plan’s assets
transferred in-kind to such Portfolio on
the date of the transfer; (g) TS&W sent
by regular mail to the Plan Sponsor, not
more than seven (7) days after the
completion of the in-kind transfers to
the TS&W Portfolios, a written
confirmation which contained the
relevant information regarding the
transactions; (h) the Plan did not pay
any plan-level investment management
fees, investment advisory fees, or
similar fees to TS&W or an affiliate with
respect to any of the assets of such Plan
which were invested in shares of any of
the Portfolios; (i) the combined total of
all fees received by TS&W and its
affiliates for the provision of services to
the Plan, and in connection with the
provision of services to the Portfolios in
which the Plan invested, was not in
excess of ‘‘reasonable compensation’’
within the meaning of section 408(b)(2)
of the Act; (j) TS&W will pay the Plan
an amount equal to the additional net
fees attributable to Fund E which TS&W
and its affiliates received during the
period from April 17, 1996 until August
26, 1996, as a result of the investment
of Fund E’s assets in the Portfolios, plus
a reasonable rate of interest on such
amount; (k) neither TS&W, DSI nor any
affiliate thereof received fees payable
pursuant to Rule 12b–1 under the ’40
Act in connection with the transactions
involving the Portfolios; and (l) all
dealings between the Plan and the
Portfolios were on a basis no less
favorable to the Plan than dealings with
other shareholders of the Portfolios.

Notice to Interested Persons
Notice of the proposed exemption

shall be given to all interested persons,
including each Plan participant who
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had interests in Fund E during the
period covered by the proposed
exemption. Notice to interested persons
shall be provided by first class mail
and/or posting in the workplace within
sixty (60) days following the publication
of the proposed exemption in the
Federal Register. Such notice shall
include a copy of the notice of proposed
exemption as published in the Federal
Register and a supplemental statement
(see 29 CFR 2570.43(b)(2)) which
informs all interested persons of their
right to comment on and/or request a
hearing with respect to the proposed
exemption. Comments and requests for
a public hearing are due within ninety
(90) days following the publication of
the proposed exemption in the Federal
Register.
FOR FURTHER INFORMATION CONTACT: Mr.
E. F. Williams of the Department,
telephone (202) 219–8194. (This is not
a toll-free number.)

General Information
The attention of interested persons is

directed to the following:
(1) The fact that a transaction is the

subject of an exemption under section
408(a) of the Act and/or section
4975(c)(2) of the Code does not relieve
a fiduciary or other party in interest of
disqualified person from certain other
provisions of the Act and/or the Code,
including any prohibited transaction
provisions to which the exemption does
not apply and the general fiduciary
responsibility provisions of section 404
of the Act, which among other things
require a fiduciary to discharge his
duties respecting the plan solely in the
interest of the participants and
beneficiaries of the plan and in a
prudent fashion in accordance with
section 404(a)(1)(b) of the act; nor does
it affect the requirement of section
401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

(2) Before an exemption may be
granted under section 408(a) of the Act
and/or section 4975(c)(2) of the Code,
the Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan;

(3) The proposed exemptions, if
granted, will be supplemental to, and
not in derogation of, any other
provisions of the Act and/or the Code,
including statutory or administrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to an administrative or
statutory exemption is not dispositive of

whether the transaction is in fact a
prohibited transaction; and

(4) The proposed exemptions, if
granted, will be subject to the express
condition that the material facts and
representations contained in each
application are true and complete and
accurately describe all material terms of
the transaction which is the subject of
the exemption. In the case of continuing
exemption transactions, if any of the
material facts or representations
described in the application change
after the exemption is granted, the
exemption will cease to apply as of the
date of such change. In the event of any
such change, application for a new
exemption may be made to the
Department.

Signed at Washington, DC, this 28th day of
January, 1997.
Ivan Strasfeld,
Director of Exemption Determinations,
Pension and Welfare Benefits Administration,
U.S. Department of Labor.
[FR Doc. 97–2387 Filed 1–30–97; 8:45 am]
BILLING CODE 4510–29–P

[Prohibited Transaction Exemption 97–07;
Exemption Application Nos. D–10079
Through D–10082, et al.]

Grant of Individual Exemptions;
Pikeville National Bank & Trust
Company; Trust Company of
Kentucky; and First American Bank
(Collectively, the Banks), et al.

AGENCY: Pension and Welfare Benefits
Administration, Labor.
ACTION: Grant of individual exemptions.

SUMMARY: This document contains
exemptions issued by the Department of
Labor (the Department) from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and/or
the Internal Revenue Code of 1986 (the
Code).

Notices were published in the Federal
Register of the pendency before the
Department of proposals to grant such
exemptions. The notices set forth a
summary of facts and representations
contained in each application for
exemption and referred interested
persons to the respective applications
for a complete statement of the facts and
representations. The applications have
been available for public inspection at
the Department in Washington, D.C. The
notices also invited interested persons
to submit comments on the requested
exemptions to the Department. In
addition the notices stated that any
interested person might submit a
written request that a public hearing be
held (where appropriate). The

applicants have represented that they
have complied with the requirements of
the notification to interested persons.
No public comments and no requests for
a hearing, unless otherwise stated, were
received by the Department.

The notices of proposed exemption
were issued and the exemptions are
being granted solely by the Department
because, effective December 31, 1978,
section 102 of Reorganization Plan No.
4 of 1978 (43 FR 47713, October 17,
1978) transferred the authority of the
Secretary of the Treasury to issue
exemptions of the type proposed to the
Secretary of Labor.

Statutory Findings
In accordance with section 408(a) of

the Act and/or section 4975(c)(2) of the
Code and the procedures set forth in 29
CFR Part 2570, Subpart B (55 FR 32836,
32847, August 10, 1990) and based upon
the entire record, the Department makes
the following findings:

(a) The exemptions are
administratively feasible;

(b) They are in the interests of the
plans and their participants and
beneficiaries; and

(c) They are protective of the rights of
the participants and beneficiaries of the
plans.

Pikeville National Bank & Trust
Company; Trust Company of Kentucky;
and First American Bank (Collectively,
the Banks) Located in Pikeville and
Ashland, Kentucky

[Prohibited Transaction Exemption 97–07;
Application Numbers D–10079 Through D–
10082]

Exemption

The restrictions of sections 406(a),
406(b)(1) and 406(b)(2) of the Act and
the sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4975(c)(1)(A)
through (E) of the Code, shall not apply
to: (1) The cash sales on December 28,
1994 and January 13, 1995, of certain
collateralized mortgage obligations
(CMOs) and other mortgage-backed
securities (collectively, the Securities)
held by eighty-six (86) employee benefit
plans, Keogh plans and individual
retirement accounts (IRAs) for which
the Banks act as trustee (the Plans) to
Pikeville National Corporation (PKVL),
a party in interest with respect to the
Plans; (2) the ‘‘makewhole’’ payments
made by PKVL to the Plans on January
20, 1995, in connection with the sale of
certain Securities by the Plans on the
open market on November 2, 1994; and
(3) the proposed additional
‘‘makewhole’’ and interest payments to
be made by PKVL to the Plans, as of the
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date the exemption is granted, as a
result of: (i) The additional amounts
owed to such Plans based on the
amortized cost of the Securities at the
time of the transactions in situations
where the amortized cost exceeded the
outstanding principal balance of the
Securities (plus a reasonable rate of
interest on such amounts), and (ii) the
additional accrued but unpaid interest
on the Securities which was owed to the
Plans at the time of the sale to PKVL on
December 28, 1994 (plus a reasonable
rate of interest on such amounts);
provided that the following conditions
are met:

(a) Each sale was a one-time
transaction for cash;

(b) Each Plan has received or will
receive a total amount for the Securities
owned by the Plan, including the sale
proceeds and ‘‘makewhole’’ payments
for transactions that occurred either on
the open market or with PKVL, which
is equal to the greater of: (i) The
outstanding principal balance for each
Security owned by the Plan, plus
accrued but unpaid interest, at the time
of the sale; (ii) the amortized cost for
each Security owned by the Plan on the
date of the sale, plus accrued but unpaid
interest, as determined by the Banks; or
(iii) the fair market value of each
Security owned by the Plan as
determined by the Banks from broker-
dealers or pricing services independent
of the Banks at the time of the sale;

(c) With respect to the ‘‘makewhole’’
payments made by PKVL to the Plans on
January 20, 1995, the Plans receive a
reasonable rate of interest for the period
from November 2, 1994 (the date of the
sale of certain Securities on the open
market) until January 20, 1995 (the date
such payments were made), to the
extent this amount is not already
accounted for under the additional
‘‘makewhole’’ payments which are due
for the Securities based on the amounts
referred to above in Item (3)(i);

(d) The Plans did not pay any
commissions or other expenses with
respect to the transactions;

(e) The Banks, as trustee of the Plans,
determined that the sale of the
Securities was in the best interests of
each of the Plans and their participants
and beneficiaries at the time of the
transaction;

(f) The Banks took all appropriate
actions necessary to safeguard the
interests of the Plans and their
participants and beneficiaries in
connection with the transactions; and

(g) Each Plan received a reasonable
rate of return on the Securities during
the period of time that it held the
Securities.

EFFECTIVE DATE: This exemption is
effective as of December 28, 1994, and
January 13, 1995, for the sales of the
Securities made to PKVL, and as of
January 20, 1995, for the ‘‘makewhole’’
payments made by PKVL in connection
with the sale of the Securities to an
unrelated party on November 2, 1994. In
addition, this exemption is effective for
the additional ‘‘makewhole’’ and
interest payments due to the Plans as of
the date such payments are made to the
affected Plans.

For a more complete statement of the
facts and representations supporting the
Department’s decision to grant this
exemption refer to the notice of
proposed exemption (the Proposal)
published on November 6, 1996 at 61
FR 57462.

WRITTEN COMMENTS AND MODIFICATIONS:
The applicant submitted a comment
letter on the Proposal which requested
that certain modifications be made by
the Department.

First, the Banks request that the
abbreviation ‘‘PNC’’, as used in the
Proposal to refer to the Pikeville
National Corporation, not be used in the
final exemption. The applicant notes
that the abbreviation ‘‘PNC’’ is used for
identification and promotion purposes
by Pittsburgh National Corporation, a
major bank holding company that was
not involved in any way with the
subject transactions. To avoid
unnecessary confusion or
misunderstandings by interested parties,
the Banks request that references to the
Pikeville National Corporation as
‘‘PNC’’ be changed to ‘‘PKVL’’.

In this regard, the Department has
deleted references to ‘‘PNC’’ and
substituted ‘‘PKVL’’.

Second, the Banks would like to
clarify that there are fewer than eighty-
nine plans involved in the subject
transactions, as stated in the Proposal.
The Banks represent that after the
Proposal was published it was
discovered that several ‘‘plans’’ were
actually subaccounts to plans and not
separate plans. Thus, the Banks state
that the correct number of ‘‘plans’’
involved is eighty-six (86).

In this regard, the Department has
modified the language of the exemption
based on the applicant’s clarification.

Accordingly, the Department has
determined to grant the requested
exemption as modified herein.

FOR FURTHER INFORMATION CONTACT: Mr.
E. F. Williams of the Department,
telephone (202) 219–8194. (This is not
a toll-free number.)

Morgan Stanley & Co. Incorporated
Located in New York, New York

[Prohibited Transaction Exemption 97–08;
Exemption Application No. D–10108]

Exemption

Section I—Transactions
A. Effective August 25, 1995, the

restrictions of section 406(a)(1)(A)
through (D) of the Employee Retirement
Income Security Act of 1974 (the Act)
and the taxes imposed by section 4975
(a) and (b) of the Internal Revenue Code
of 1986 (the Code), by reason of section
4975 (c)(1)(A) through (D) of the Code,
shall not apply to any purchase or sale
of a security between an employee
benefit plan and a broker-dealer
affiliated with Morgan Stanley & Co.
and subject to British law (MSC/UK
Affiliate), if the following conditions,
and the conditions of Section II, are
satisfied:

(1) The MSC/UK Affiliate customarily
purchases and sells securities for its
own account in the ordinary course of
its business as a broker-dealer.

(2) Such transaction is on terms at
least as favorable to the plan as those
which the plan could obtain in an arm’s
length transaction with an unrelated
party.

(3) Neither the MSC/UK Affiliate nor
an affiliate thereof has discretionary
authority or control with respect to the
investment of the plan assets involved
in the transaction, or renders investment
advice (within the meaning of 29 C.F.R.
2510.3–21(c)) with respect to those
assets, and the MSC/UK Affiliate is a
party in interest or disqualified person
with respect to the plan assets involved
in the transaction solely by reason of
section 3(14)(B) of the Act or section
4975(e)(2)(B) of the Code, or by reason
of a relationship to a person described
in such sections. For purposes of this
paragraph, the MSC/UK Affiliate shall
not be deemed to be a fiduciary with
respect to a plan solely by reason of
providing securities custodial services
for a plan.

B. Effective August 25, 1995, the
restrictions of section 406(a)(1)(A)
through (D) of the Act and the taxes
imposed by section 4975(a) and (b) of
the Code, by reason of section
4975(c)(1)(A) through (D) of the Code,
shall not apply to the lending of
securities that are assets of an employee
benefit plan to an MSC/UK Affiliate if
the following conditions, and the
conditions of Section II, are satisfied:

(1) Neither the MSC/UK Affiliate (the
Borrower) nor an affiliate of the
Borrower has discretionary authority or
control with respect to the investment of
the plan assets involved in the
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transaction, or renders investment
advice (within the meaning of 29 C.F.R.
2510.3–21(c)) with respect to those
assets;

(2) The plan receives from the
Borrower, either by physical delivery or
by book entry in a securities depository
located in the United States, by the
close of business on the day on which
the securities lent are delivered to the
Borrower, collateral consisting of U.S.
currency, securities issued or
guaranteed by the United States
Government or its agencies or
instrumentalities, or irrevocable United
States bank letters of credit issued by a
person other than the Borrower or an
affiliate thereof, or any combination
thereof, having, as of the close of
business on the preceding business day,
a market value (or, in the case of letters
of credit, a stated amount) equal to not
less than 100 percent of the then market
value of the securities lent. The
collateral referred to in this Section
I(B)(2) must be held in the United
States;

(3) Prior to the making of any such
loan, the Borrower shall have furnished
the following items to the fiduciary for
the plan who is making decisions on
behalf of the plan with respect to the
lending of securities (the Lending
Fiduciary): (1) The most recent available
audited statement of the Borrower’s
financial condition, (2) the most recent
available unaudited statement of the
Borrower’s financial condition (if more
recent than such audited stated), and (3)
a representation that, at the time the
loan is negotiated, there has been no
material adverse change in the
Borrower’s financial condition since the
date of the most recent financial
statement furnished to the plan that has
not been disclosed to the Lending
Fiduciary. Such representation may be
made by the Borrower’s agreement that
each such loan shall constitute a
representation by the Borrower that
there has been no such material adverse
change;

(4) The loan is made pursuant to a
written loan agreement, the terms of
which are at least as favorable to the
plan as those which the plan could
obtain in an arm’s-length transaction
with an unrelated party. Such
agreement may be in the form of a
master agreement covering a series of
securities-lending transactions;

(5) The plan (1) receives a reasonable
fee that is related to the value of the
borrowed securities and the duration of
the loan, or (2) has the opportunity to
derive compensation through the
investment of cash collateral. Where the
plan has that opportunity, the plan may
pay a loan rebate or similar fee to the

Borrower, if such fee is not greater than
the plan would pay an unrelated party
in an arm’s-length transaction;

(6) The plan receives the equivalent of
all distributions made to holders of the
borrowed securities during the term of
the loan, including, but not limited to,
cash dividends, interest payments,
shares of stock as a result of stock splits
and rights to purchase additional
securities;

(7) If the market value of the collateral
on the close of trading on a business day
is less than 100 percent of the market
value of the borrowed securities at the
close of trading on that day, the
Borrower shall deliver, by the close of
business on the following business day,
an additional amount of collateral (as
described in paragraph (2)) the market
value of which, together with the market
value of all previously delivered
collateral, equals at least 100 percent of
the market value of all the borrowed
securities as of such preceding day.
Notwithstanding the foregoing, part of
the collateral may be returned to the
Borrower if the market value of the
collateral exceeds 100 percent of the
market value of the borrowed securities,
as long as the market value of the
remaining collateral equals at least 100
percent of the market value of the
borrowed securities;

(8) The loan may be terminated by the
plan at any time, whereupon the
Borrower shall deliver certificates for
securities identical to the borrowed
securities (or the equivalent thereof in
the event of reorganization,
recapitalization or merger of the issuer
of the borrowed securities) to the plan
within (1) the customary delivery period
for such securities, (2) three business
days, or (3) the time negotiated for such
delivery by the plan and the Borrower,
whichever is lesser; and

(9) In the event the loan is terminated
and the Borrower fails to return the
borrowed securities or the equivalent
thereof within the time described in
paragraph (8) above, then (i) the plan
may, under the terms of the loan
agreement, purchase securities identical
to the borrowed securities (or their
equivalent as described above) and may
apply the collateral to the payment of
the purchase price, any other
obligations of the Borrower under the
agreement, and any expenses associated
with the sale and/or purchase, and (ii)
the Borrower is obligated, under the
terms of the loan agreement, to pay, and
does pay to the plan, the amount of any
remaining obligations and expenses not
covered by the collateral plus interest at
a reasonable rate. Notwithstanding the
foregoing, the Borrower may, in the
event the Borrower fails to return

borrowed securities as described above,
replace non-cash collateral with an
amount of cash not less than the then
current market value of the collateral,
provided such replacement is approved
by the Lending Fiduciary.

(10) If the Borrower fails to comply
with any condition of this exemption, in
the course of engaging in a securities-
lending transactions, the plan fiduciary
who caused the plan to engage in such
transaction shall not be deemed to have
caused the plan to engage in a
transaction prohibited by section
406(a)(1)(A) through (D) of the Act
solely by reason of the Borrower’s
failure to comply with the conditions of
the exemption.

C. Effective August 25, 1995, the
restrictions of sections 406(a)(1)(A)
through (D) and 406(b)(2) of the Act and
the taxes imposed by section 4975 (a)
and (b) of the Code shall not apply to
any extension of credit to an employee
benefit plan by an MSC/UK Affiliate to
permit the settlement of securities
transactions or in connection with the
writing of options contracts provided
that the following conditions are met:

(a) The MSC/UK Affiliate is not a
fiduciary with respect to any assets of
such plan, unless no interest or other
consideration is received by such
fiduciary or any affiliate thereof in
connection with such extension of
credit; and

(b) Such extension of credit would be
lawful under the Securities Exchange
Act of 1934 and any rules or regulations
thereunder if such act, rules or
regulations were applicable.

Section II—General Conditions
A. The MSC/UK Affiliate is registered

as a broker-dealer with the Securities
and Futures Authority of the United
Kingdom (the S.F.A.);

B. The MSC/UK Affiliate is in
compliance with all requirements of
Rule 15a–6 (17 CFR 240.15a–6) under
the Securities and Exchange Act of
1934, which provides for foreign broker-
dealers a limited exemption from U.S.
registration requirements;

C. Prior to the transaction, the MSC/
UK Affiliate enters into a written
agreement with the plan in which the
MSC/UK Affiliate consents to the
jurisdiction of the courts of the United
States with respect to the transactions
covered by this exemption;

D. (1) The MSC/UK Affiliate
maintains or causes to be maintained
within the United States for a period of
six years from the date of such
transaction such records as are
necessary to enable the persons
described in this section to determine
whether the conditions of this



4813Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Notices

exemption have been met; except that a
party in interest with respect to an
employee benefit plan, other than the
MSC/UK Affiliate, shall not be subject
to a civil penalty under section 502(i) of
the Act or the taxes imposed by section
4975(a) or (b) of the Code, if such
records are not maintained, or are not
available for examination as required by
this section, and a prohibited
transaction will not be deemed to have
occurred if, due to circumstances
beyond the control of the MSC/UK
Affiliate, such records are lost or
destroyed prior to the end of such six
year period;

(2) The records referred to in
subsection (1) above are unconditionally
available for examination during normal
business hours by duly authorized
employees of the Department of Labor,
the Internal Revenue Service, plan
participants and beneficiaries, any
employer of plan participants and
beneficiaries, and any employee
organization any of whose members are
covered by such plan; except that none
of the persons described in this
subsection shall be authorized to
examine trade secrets of Morgan Stanley
& Co. or the MSC/UK or any commercial
or financial information which is
privileged or confidential.

III—Definitions

‘‘Affiliate’’ of a person shall include:
(i) Any person directly or indirectly,
through one or more intermediaries,
controlling, controlled by, or under
common control with such other
person; (ii) any officer, director, or
partner, employee or relative (as defined
in section 3(15) of the Act) of such other
person; and (iii) any corporation or
partnership of which such other person
is an officer, director or partner. For
purposes of this definition, the term
‘‘control’’ means the power to exercise
a controlling influence over the
management or policies of a person
other than an individual.

‘‘Security’’ shall include equities,
fixed income securities, options on
equity and on fixed income securities,
government obligations, and any other
instrument that constitutes a security
under U.S. securities laws. The term
‘‘security’’ does not include swap
agreements or other notional principal
contracts.

For a more complete statement of the
facts and representations supporting
this exemption, refer to the notice of
proposed exemption published on
November 13, 1996 at 61 FR 58237.

FOR FURTHER INFORMATION CONTACT:

Mr. Ronald Willett of the Department,
telephone (202) 219–8881. (This is not
a toll-free number.)

Cassemco, Inc. Retirement Plan and
Trust Agreement (the Plan) Located In
Cookeville, Tennessee

[Prohibited Transaction Exemption 96–09;
Exemption Application No. D–10350]

Exemption

The restrictions of sections 406(a) and
406(b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason
of section 4975(c)(1)(A) through (E) of
the Code, shall not apply to the cash
sale (the Sale) by the Plan of certain
securities (the Securities) to Cassemco,
Inc., the sponsoring employer and party
in interest with respect to the Plan;
provided (1) the Sale is a one-time
transaction for cash, (2) the Plan pays no
commissions nor incurs any expenses in
connection with the Sale, and (3) the
Plan receives as consideration for the
Sale no less than the fair market value
of the Securities as of the date of the
Sale.

For a more complete statement of the
facts and representations supporting the
Department’s decision to grant this
exemption, refer to the notice of
proposed exemption published on
December 3, 1996, at 61 FR 64160.
FOR FURTHER INFORMATION CONTACT: Mr.
C.E. Beaver of the Department,
telephone (202) 219–8881. (This is not
a toll-free number.)

PanAgora Asset Management, Inc.
(PanAgora) Located in Boston,
Massachusetts

[Prohibited Transaction Exemption 97–10;
Exemption Application No. D–10351]

Exemption

PanAgora shall not be precluded from
functioning as a ‘‘qualified professional
asset manager’’ pursuant to Prohibited
Transaction Exemption 84–14 (PTE 84–
14, 49 FR 9494, March 13, 1984) solely
because of a failure to satisfy Section
I(g) of PTE 84–14, as a result of
affiliation with E.F. Hutton & Company,
Inc. and Shearson Lehman Brothers,
Inc., formerly Shearson Lehman Hutton,
Inc.

For a more complete statement of the
facts and representations supporting the
Department’s decision to grant this
exemption, refer to the notice of
proposed exemption published on
December 3, 1996 at 61 FR 64161.
EFFECTIVE DATE: This exemption is
effective as of September 22, 1989, the
date on which PanAgora was formed.

FOR FURTHER INFORMATION CONTACT: Gary
Lefkowitz of the Department, telephone
(202) 219–8881. (This is not a toll-free
number.)

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and/or section
4975(c)(2) of the Code does not relieve
a fiduciary or other party in interest or
disqualified a person from certain other
provisions to which the exemptions
does not apply and the general fiduciary
responsibility provisions of section 404
of the Act, which among other things
require a fiduciary to discharge his
duties respecting the plan solely in the
interest of the participants and
beneficiaries of the plan and in a
prudent fashion in accordance with
section 404(a)(1)(B) of the Act; nor does
it affect the requirement of section
401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

(2) These exemptions are
supplemental to and not in derogation
of, any other provisions of the Act and/
or the Code, including statutory or
administrative exemptions and
transactional rules. Furthermore, the
fact that a transaction is subject to an
administrative or statutory exemption is
not dispositive of whether the
transaction is in fact a prohibited
transaction; and

(3) The availability of these
exemptions is subject to the express
condition that the material facts and
representations contained in each
application are true and complete and
accurately describe all material terms of
the transaction which is the subject of
the exemption. In the case of continuing
exemption transactions, if any of the
material facts or representations
described in the application change
after the exemption is granted, the
exemption will cease to apply as of the
date of such change. In the event of any
such change, application for a new
exemption may be made to the
Department.

Signed at Washington, DC, this 28th day of
January, 1997.
Ivan Strasfeld,
Director of Exemption Determinations,
Pension and Welfare Benefits Administration,
U.S. Department of Labor.
[FR Doc. 97–2388 Filed 1–30–97; 8:45 am]
BILLING CODE 4510–29–P
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[Prohibited Transaction Exemptions 97–02
and 97–07; Exemption Application Nos. D–
10262, D–10263, and D–10264]

Grant of Individual Exemption for
Wayne Obstetrical Group, P.A. Money
Purchase Retirement Plan, et al.

AGENCY: Pension and Welfare Benefits
Administration, Department of Labor
(the Department).
ACTION: Notice of technical correction.

On January 14, 1997, the Department
inadvertently published in the Federal
Register two grant notices for the same
exemption. The Department hereby
revokes the second grant notice, which
was designated as Prohibited
Transaction Exemption 97–07 (62 FR
1930).
FOR FURTHER INFORMATION CONTACT:
Ms. Karin Weng of the Department,
telephone (202) 219–8881. (This is not
a toll-free number.)

Signed at Washington, D.C., this 28th day
of January, 1997.
Ivan L. Strasfeld,
Director, Office of Exemption Determinations,
Pension and Welfare Benefits Administration.
[FR Doc. 97–2389 Filed 1–30–97; 8:45 am]
BILLING CODE 4510–29–M

LIBRARY OF CONGRESS

Copyright Office

[Docket No. 97–1 CARP SD 92–95]

Ascertainment of Controversy for
1992, 1993, 1994 and 1995 Satellite
Royalty Funds

AGENCY: Copyright Office, Library of
Congress.
ACTION: Notice with request for
comments.

SUMMARY: The Copyright Office of the
Library of Congress directs all claimants
to royalty fees collected for the
retransmission of television broadcast
signals by satellite carriers in 1992,
1993, 1994, and 1995 to submit Notices
of Intent to Participate and comments as
to whether Phase I and/or Phase II
controversies exist as to the distribution
of these funds. The Office also requests
comments as to whether it should
consolidate the proceedings to
distribute the royalties for these years
into a single or multiple proceedings.
DATES: Comments and Notices of Intent
to Participate are due by March 3, 1997.
ADDRESSES: If sent by mail, an original
and five copies of written comments
and Notices of Intent to Participate
should be addressed to: Copyright
Arbitration Royalty Panel (CARP), P.O.

Box 70977, Southwest Station,
Washington, D.C. 20024. If hand
delivered, an original and five copies of
written comments and Notices of Intent
to Participate should be brought to:
Office of the Copyright General Counsel,
James Madison Memorial Building,
Room 403, First and Independence
Avenues, S.E., Washington, D.C. 20540.

FOR FURTHER INFORMATION CONTACT:
William Roberts, Senior Attorney, or
Tanya Sandros, Attorney Advisor,
Copyright Arbitration Royalty Panels,
P.O. Box 70977, Southwest Station,
Washington, D.C. 20024. Telephone
(202) 707–8380. Telefax (202) 707–8366.

SUPPLEMENTARY INFORMATION: Each year,
satellite carriers submit royalties to the
U.S. Copyright Office for a statutory
license to retransmit television
broadcast signals to their subscribers. 17
U.S.C. 119. If no controversies exist,
these royalties are, in turn, distributed
to copyright owners by the Librarian; or
alternatively, if the parties are unable to
negotiate a settlement, by means of an
ad hoc Copyright Arbitration Royalty
Panel (CARP) administered by the
Librarian of Congress and the Copyright
Office.

Before commencing a distribution
proceeding, the Librarian of Congress
must first ascertain whether a
controversy exists among the copyright
claimants to the fund or funds eligible
for distribution. 17 U.S.C. 803(c).
Therefore, the Copyright Office of the
Library of Congress is requesting
comments on the existence of
controversies as to the distribution of
the 1992, 1993, 1994, and 1995 satellite
royalty funds. Additionally, the Office
seeks comment on whether to
consolidate the distribution of the 1992–
95 royalties into a single Phase I
proceeding, or to conduct multiple
Phase I proceedings.

Finally, the Office requests that those
claimants intending to participate in the
distribution of the 1992–95 royalties file
a Notice of Intent to Participate. The
Notice of Intent to Participate should
articulate each year of participation
(1992, 1993, etc.) and the level of
participation for each year. i.e. Phase I,
Phase II, or both. Specifically for Phase
II, each claimant must state each
program category in which he or she has
an interest that has not been satisfied by
private agreement.

Participants must advise the Office of
any particular controversy, Phase I and/
or Phase II, by the end of the comment
period. The Office will not consider
controversies which are brought to its
attention after the close of the comment
period.

Dated: January 24, 1997.
Marybeth Peters,
Register of Copyrights.
[FR Doc. 97–2314 Filed 1–30–97; 8:45 am]
BILLING CODE 1410–33–P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

Records Schedules; Availability and
Request for Comments

AGENCY: National Archives and Records
Administration, Office of Records
Services.
ACTION: Notice of availability of
proposed records schedules; request for
comments.

SUMMARY: The National Archives and
Records Administration (NARA)
publishes notice at least once monthly
of certain Federal agency requests for
records disposition authority (records
schedules). Records schedules identify
records of sufficient value to warrant
preservation in the National Archives of
the United States. Schedules also
authorize agencies after a specified
period to dispose of records lacking
administrative, legal, research, or other
value. Notice is published for records
schedules that (1) propose the
destruction of records not previously
authorized for disposal, or (2) reduce
the retention period for records already
authorized for disposal. NARA invites
public comments on such schedules, as
required by 44 USC 3303a(a).
DATES: Requests for copies must be
received in writing on or before March
17, 1997. Once the appraisal of the
records is completed, NARA will send
a copy of the schedule. The requester
will be given 30 days to submit
comments.
ADDRESSES: Address requests for single
copies of schedules identified in this
notice to the Civilian Appraisal Staff
(NWRC), National Archives and Records
Administration, College Park, MD
20740–6001. Requesters must cite the
control number assigned to each
schedule when requesting a copy. The
control number appears in the
parentheses immediately after the name
of the requesting agency.
SUPPLEMENTARY INFORMATION: Each year
U.S. Government agencies create
billions of records on paper, film,
magnetic tape, and other media. In order
to control this accumulation, agency
records managers prepare records
schedules specifying when the agency
no longer needs the records and what
happens to the records after this period.
Some schedules are comprehensive and
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cover all the records of an agency or one
of its major subdivisions. These
comprehensive schedules provide for
the eventual transfer to the National
Archives of historically valuable records
and authorize the disposal of all other
records. Most schedules, however, cover
records of only one office or program or
a few series of records, and many are
updates of previously approved
schedules. Such schedules also may
include records that are designated for
permanent retention.

Destruction of records requires the
approval of the Archivist of the United
States. This approval is granted after a
thorough study of the records that takes
into account their administrative use by
the agency of origin, the rights of the
Government and of private persons
directly affected by the Government’s
activities, and historical or other value.

This public notice identifies the
Federal agencies and their subdivisions
requesting disposition authority,
includes the control number assigned to
each schedule, and briefly describes the
records proposed for disposal. The
records schedule contains additional
information about the records and their
disposition. Further information about
the disposition process will be
furnished to each requester.

Schedules Pending

1. Department of Commerce, Patent
and Trademark Office (N1-241–96–7).
Revisions to the agency comprehensive
schedule for the Office of Petitions, the
Office of Patent Programs Control, the
Patent Academy, the Search and
Information Resources Administration,
and the Office of Search Systems.

2. Department of Justice, United
States Marshals Service (N1–527–97–1).
Special deputation authorization files.

3. Department of State, Bureau of
Economic and Business Affairs (N1–59–
96–20). Duplicative records relating to
the UN Conference on Trade and
Development (1964).

4. Department of State, Bureau of
Diplomatic Security (N1-59–97–4).
Changes in retention periods for
passports and visa investigation case
files.

5. Department of State, Bureau of
International Organization Affairs (N1–
59–97–12). Extra copies, pre-production
materials, and distribution records for
reports relating to voting and U.S.
participation in the United Nations.
Record set of publications scheduled as
permanent.

6. Department of State, All Foreign
Service Posts (N1–84-97–2). Copies of
documents relating to passport and
citizenship matters.

7. Department of Transportation,
Federal Highway Administration (N1–
406–97–1). Routine motor carrier safety
adjudication appeals files. Substantive
cases are proposed for permanent
retention.

8. Advisory Council on Historic
Preservation (N1–368–96–1). Records of
the Office of Education and Preservation
Assistance (OEPA).

9. Panama Canal Commission (N1–
185–97–2). Geotechnical, meteorological
and hydrographic records.

10. Panama Canal Commission (N1–
185–97–3). Procurement and Supply
records.

11. Panama Canal Commission (N1–
185–97–4). Motor vehicle records.

12. Panama Canal Commission (N1–
185–97–5). Facility security and
protective services records.

13. Panama Canal Commission (N1–
185–97–7). Routine and duplicative
records of the Panama Railroad—
Panama Canal Company New York
Office.

14. Peace Corps (N1–490–95–6).
Agency copies of country evaluation
reports (copies maintained by the Office
of the Inspector General will be
preserved).

15. Tennessee Valley Authority (N1–
142–96–4). Records documenting
support services provided for the wind
energy and solar home monitoring
programs, 1980–1986.

Dated: January 24, 1997.
Michael J. Kurtz,
Assistant Archivist, Office of Record
Services—Washington, DC.
[FR Doc. 97–2452 Filed 1–30–97; 8:45 am]
BILLING CODE 7515–01–P

NATIONAL SCIENCE FOUNDATION

Proposed Collection: Comment
Request; Title of Proposed Collection,
‘‘National Science Foundation
Proposal/Award Information—Grant
Proposal Guide’’

In compliance with the requirement
of Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 for
opportunity for public comment on
proposed data collection projects, the
National Science Foundation (NSF) will
publish periodic summaries of proposed
projects. This material is being
submitted for OMB review with no
changes. To request more information
on the proposed project or to obtain a
copy of the data collection plans and
instruments, call the NSF Clearance
Officer on (703) 306–1243.

Comments are invited on (a) whether
the proposed collection of information

is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

Proposed project. ‘‘National Science
Foundation Proposal/Award
Information—Grant Proposal Guide.’’
The missions of the NSF are to: increase
the Nation’s base of scientific and
engineering knowledge and strengthen
its ability to support research in all
areas of science and engineering; and
promote innovative science and
engineering education programs that
can better prepare the Nation to meet
the challenges of the future. The
foundation is also committed to
ensuring the Nation’s supply of
scientists, engineers, and science
educators. In its role as leading Federal
supporter of science and engineering,
NSF also has an important role in
national science policy planning.

The information collected is used to
help the Foundation fulfill this
responsibility by initiating and
supporting merit-selected research and
education projects in all the scientific
and engineering disciplines. NSF
receives more than 30,000 proposals
annually for new or renewal support for
research, and math/science/engineering
education projects, and makes
approximately 10,000 new awards. This
support is made primarily through
grants contracts, and other agreements
awarded to approximately 2,800
colleges, universities, academic
consortia, nonprofit institutions, and
small businesses. The awards are based
mainly on evaluations of proposal merit
submitted to the Foundation (see OMB
Clearance No. 3145–0060).

The Foundation has a continuing
commitment to monitor the operations
of its review and award processes to
identify and address excessive reporting
burdens. The Foundation is also
committed to monitor and identify and
real or apparent inequities based on
gender, race, ethnicity, or handicap of
the proposed principal investigator(s)/
project director(s)(s) or the co-principal
investigator(s)/co-project director(s).
The collection of this information is a
part of the regular submission of
proposals to the Foundation.

Written comments should be
submitted to Herman Fleming, Division
of Contracts, Policy and Oversight,
National Science Foundation, 4201
Wilson Boulevard, Arlington, VA 22230,
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or email hfleming@NSF.gov. Comments
should be received at NSF by April 2,
1997.

Dated: January 27, 1997.
Herman G. Fleming,
NSF Clearance Officer.
[FR Doc. 97–2360 Filed 1–30–97; 8:45 am]
BILLING CODE 7555–01–M

NUCLEAR REGULATORY
COMMISSION

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

AGENCY: U.S. Nuclear Regulatory
Commission (NRC).
ACTION: Notice of the OMB review of
information collection and solicitation
of public comment.

SUMMARY: The NRC has recently
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35). The NRC hereby
informs potential respondents that an
agency may not conduct or sponsor, and
that a person is not required to respond
to, a collection of information unless it
displays a currently valid OMB control
number.

1. Type of submission, new, revision,
or extension: Revision

2. The title of the information
collection: Application for License to
Export Nuclear Equipment and Material

3. The form number if applicable:
NRC Form 7

4. How often the collection is
required: On occasion; For each separate
request for a specific export license and
for exports of incidental radioactive
material using existing general licenses.

5. Who will be required or asked to
report: Any person in the U.S. who
wishes to export: (a) Nuclear material
and equipment subject to the
requirements of a specific license; (b)
radioactive waste subject to the
requirements of a specific license; and
(c) incidental radioactive material that is
a contaminant of shipments of more
than 100 kilograms of non-waste
material using existing NRC general
licenses.

6. An estimate of the number of
responses: 63

7. The estimated number of annual
respondents: 63

8. An estimate of the total number of
hours needed annually to complete the
requirement or request: 150 hours (2.4
hours per response)

9. An indication of whether Section
3507(d), Public Law 104–13 applies: Not
applicable.

10. Abstract: Any person in the U.S.
wishing to export nuclear material and
equipment requiring a specific
authorization or radioactive waste
requiring a specific authorization
ordinarily should file an application for
a license on NRC Form 7, except that
certain submittals should be filed by
letter. The application will be reviewed
by the NRC and by the Executive
Branch, and if applicable statutory,
regulatory, and policy considerations
are satisfied, the NRC will issue a
license authorizing the export.

A completed NRC Form 7 must also
be filed by any person in the U.S.
wishing to use existing NRC general
licenses for the export of incidental
radioactive material before the export
takes place (if the total amount of the
shipment containing the incidental
radioactive material exceeds 100
kilograms). The form is reviewed by the
NRC to ensure that the NRC is informed
before the fact of these kinds of
shipments and to allow NRC to inform
other interested parties, as appropriate,
including import control authorities in
interested foreign countries.

A copy of the submittal may be
viewed free of charge at the NRC Public
Document Room, 2120 L Street, NW
(Lower Level), Washington, DC.
Members of the public who are in the
Washington, DC, area can access the
submittal via modem on the Public
Document Room Bulletin Board (NRC’s
Advanced Copy Document Library) NRC
subsystem at FedWorld, 703–321–3339.
Members of the public who are located
outside of the Washington, DC, area can
dial FedWorld, 1–800–303–9672, or use
the FedWorld Internet address:
fedworld.gov (Telnet). The document
will be available on the bulletin board
for 30 days after the signature date of
this notice. If assistance is needed in
accessing the document, please contact
the FedWorld help desk at 703–487–
4608. Additional assistance in locating
the document is available from the NRC
Public Document Room, nationally at 1–
800–397–4209, or within the
Washington, DC, area at 202–634–3273.

Comments and questions should be
directed to the OMB reviewer by March
3, 1997: Edward Michlovich, Office of
Information and Regulatory Affairs
(3150–0027), NEOB–10202, Office of
Management and Budget, Washington,
DC 20503.

Comments can also be submitted by
telephone at (202) 395–3084.

The NRC Clearance Officer is Brenda
Jo. Shelton, (301) 415–7233.

Dated at Rockville, Maryland, this 24th day
of January 1997.

For the Nuclear Regulatory Commission.
Gerald F. Cranford,
Designated Senior Official for Information
Resources Management.
[FR Doc. 97–2379 Filed 1–30–97; 8:45 am]
BILLING CODE 7590–01–P

[Docket Nos. 50–317 and 50–318]

Baltimore Gas and Electric Company;
Notice of Consideration of Issuance of
Amendments to Facility Operating
Licenses and Opportunity for a
Hearing

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License Nos. DPR–
53 and DPR–69 issued to the Baltimore
Gas and Electric Company (BGE or the
licensee) for operation of the Calvert
Cliffs Nuclear Power Plant, Unit Nos. 1
and 2, located in Calvert County,
Maryland.

The proposed amendments, requested
by the licensee in a letter dated
December 4, 1996, would represent a
full conversion from the current
Technical Specifications (TSs) to a set of
TS based on NUREG–1432, Revision 1,
‘‘Standard Technical Specifications,
Combustion Engineering Plants’’ dated
April 1995. NUREG–1432 has been
developed through working groups
composed of both NRC staff members
and industry representative and has
been endorsed by the staff as part of an
industry-wide initiative to standardize
and improve TS. As part of this
submittal, the licensee has applied the
criteria contained in the Commission’s
‘‘Final Policy Statement on Technical
Specification Improvements for Nuclear
Power Reactors (final policy
statement),’’ published in the Federal
Register on July 22, 1993 (58 FR 39132),
to the current Calvert Cliffs TSs, and,
using NUREG–1432 as a basis,
developed a proposed set of improved
TSs for Calvert Cliffs. The criteria in the
final policy statement were
subsequently added to 10 CFR 50.36,
‘‘Technical Specifications,’’ in a rule
change which was published in the
Federal Register on July 19, 1995 (60 FR
36953) and became effective on August
18, 1995.

The licensee has categorized the
proposed changes to the existing TSs
into five general groupings. These
groupings are characterized as
administrative changes, relocated
changes, more restrictive changes, less
restrictive changes, and removed detail.

Administrative changes are those that
involve restructuring, renumbering,
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rewording, interpretation and complex
rearranging of requirements and other
changes not affecting technical content
or substantially revising an operational
requirement. The reformatting,
renumbering and rewording process
reflects the attributes of NUREG–1432
and do not involve technical changes to
the existing TSs. The proposed changes
include: (a) Providing the appropriate
numbers, etc., for NUREG–1432
bracketed information (information
which must be supplied on a plant-
specific basis, and which may change
from plant to plant), (b) identifying
plant-specific wording for system
names, etc., and (c) changing NUREG–
1432 section wording to conform to
existing licensee practices.

Such changes are administrative in
nature and do not impact initiators of
analyzed events or assumed mitigation
of accident or transient events.

Relocated changes are those involving
relocation of requirements and
surveillances for structures, systems,
components or variables that do not
meet the criteria for inclusion in the
TSs. Relocated changes are those
current TS requirements which do not
satisfy or fall within any of the four
criteria specified in the Commission’s
policy statement and may be relocated
to appropriate licensee-controlled
documents.

The licensee’s application of the
screening criteria is described in
Attachment (4) of their December 4,
1996, application titled ‘‘Application of
the Technical Specification Selection
Criteria (Split Report)’’ in Volume 1 of
the submittal. The affected structures,
systems components or variables are not
assumed to be initiators of analyzed
events and are not assumed to mitigate
accident or transient events. The
requirements and surveillances for these
affected structures, systems,
components or variables will be
relocated from the TS to
administratively controlled documents
such as the Final Safety Analysis Report
(FSAR), the BASES, the Technical
Requirements Manual (TRM) or plant
procedures. Changes made to these
documents will be made pursuant to 10
CFR 50.59 or other appropriate control
mechanisms. In addition, the affected
structures, systems, components or
variables are addressed in existing
surveillance procedures which are also
subject to 10 CFR 50.59. These proposed
changes will not impose or eliminate
any requirements.

More restrictive changes are those
involving more stringent requirements
for operation of the facility or eliminate
existing flexibility. These more stringent
requirements do not result in operation

that will alter assumptions relative to
mitigation of an accident or transient
event. The more restrictive requirements
will not alter the operation of process
variables, structures, systems and
components described in the safety
analyses. For each requirement in the
current Calvert Cliffs TSs that is more
restrictive than the corresponding
requirement in NUREG–1432 which the
licensee proposes to retain in the
improved Technical Specifications
(ITSs), they have provided an
explanation of why they have
concluded that retaining the more
restrictive requirement is desirable to
ensure safe operation of the facilities
because of specific design features of the
plant.

Less restrictive changes are those
where current requirements are relaxed
or eliminated, or new flexibility is
provided. The more significant ‘‘less
restrictive’’ requirements are justified on
a case-by-case basis. When requirements
have been shown to provide little or no
safety benefit, their removal from the
TSs may be appropriate. In most cases,
relaxations previously granted to
individual plants on a plant-specific
basis were the result of (a) generic NRC
actions, (b) new NRC staff positions that
have evolved from technological
advancements and operating
experience, or (c) resolution of the
Owners Groups’ comments on the ITSs.
Generic relaxations contained in
NUREG–1432 were reviewed by the staff
and found to be acceptable because they
are consistent with current licensing
practices and NRC regulations. The
licensee’s design will be reviewed to
determine if the specific design basis
and licensing basis are consistent with
the technical basis for the model
requirements in NUREG–1432 and thus
provides a basis for these revised TSs or
if relaxation of the requirements in the
current TSs is warranted based on the
justification provided by the licensee.

Removed detail changes move details
from the current TS to a licensee-
controlled document. The details being
removed from the current TS are not
assumed to be an initiator of any
analyzed event and are not assumed to
mitigate accidents or transients.
Therefore, the relocation do not involve
a significant increase in the probability
or consequences of an accident
previously evaluated. Moving some
details to a licensee-controlled
document will not involve a significant
change in design or operation of the
plant and no hardware is being added
to the plant as part of the proposed
changes to the current TS. The changes
will not alter assumptions made in the
safety analysis and licensing basis.

Therefore, the changes will not create
the possibility of a new or different kind
of accident from any accident
previously evaluated. The changes do
not reduce the margin of safety since
they have no impact on any safety
analysis assumptions. In addition, the
details to be moved from the current TS
to a licensee-controlled document are
the same as the existing TSs.

Before issuance of the proposed
license amendments, the Commission
will have made findings required by the
Atomic Energy Act of 1954, as amended
(the Act) and the Commission’s
regulations.

By March 3, 1997, the licensee may
file a request for a hearing with respect
to issuance of the amendment to the
subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
proceeding must file a written request
for a hearing and a petition for leave to
intervene. Requests for a hearing and a
petition for leave to intervene shall be
filed in accordance with the
Commission’s ‘‘Rules of Practice for
Domestic Licensing Proceedings’’ in 10
CFR Part 2. Interested persons should
consult a current copy of 10 CFR 2.714
which is available at the Commission’s
Public Document Room, the Gelman
Building, 2120 L Street, NW.,
Washington, DC, and at the local public
document room located at the Calvert
County Library, Prince Frederick,
Maryland 20678. If a request for a
hearing or petition for leave to intervene
is filed by the above date, the
Commission or an Atomic Safety and
Licensing Board, designated by the
Commission or by the Chairman of the
Atomic Safety and Licensing Board
Panel, will rule on the request and/or
petition; and the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate order.

As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: (1) The nature of the
petitioner’s right under the Act to be
made party to the proceeding; (2) the
nature and extent of the petitioner’s
property, financial, or other interest in
the proceeding; and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner’s interest. The petition should
also identify the specific aspect(s) of the
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subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for
leave to intervene or who has been
admitted as a party may amend the
petition without requesting leave of the
Board up to 15 days prior to the first
prehearing conference scheduled in the
proceeding, but such an amended
petition must satisfy the specificity
requirements described above.

Not later than 15 days prior to the first
prehearing conference scheduled in the
proceeding, a petitioner shall file a
supplement to the petition to intervene
which must include a list of the
contentions which are sought to be
litigated in the matter. Each contention
must consist of a specific statement of
the issue of law or fact to be raised or
controverted. In addition, the petitioner
shall provide a brief explanation of the
bases of the contention and a concise
statement of the alleged facts or expert
opinion which support the contention
and on which the petitioner intends to
rely in proving the contention at the
hearing. The petitioner must also
provide references to those specific
sources and documents of which the
petitioner is aware and on which the
petitioner intends to rely to establish
those facts or expert opinion. Petitioner
must provide sufficient information to
show that a genuine dispute exists with
the applicant on a material issue of law
or fact. Contentions shall be limited to
matters within the scope of the
amendment under consideration. The
contention must be one which, if
proven, would entitle the petitioner to
relief. A petitioner who fails to file such
a supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any
limitations in the order granting leave to
intervene, and have the opportunity to
participate fully in the conduct of the
hearing, including the opportunity to
present evidence and cross-examine
witnesses.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555–0001, Attention:
Docketing and Services Branch, or may
be delivered to the Commission’s Public
Document Room, the Gelman Building,
2120 L Street, NW., Washington, DC, by
the above date. Where petitions are filed
during the last 10 days of the notice
period, it is requested that the petitioner
promptly so inform the Commission by
a toll-free telephone call to Western
Union at 1–(800) 248–5100 (in Missouri

1–(800) 342–6700). The Western Union
operator should be given Datagram
Identification Number N1023 and the
following message addressed to S. Singh
Bajwa, Acting Director, Project
Directorate I–1: petitioner’s name and
telephone number; date petition was
mailed; plant name; and publication
date and page number of this Federal
Register notice. A copy of the petition
should also be sent to the Office of the
General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555–0001, and to Jay Silberg,
Shaw, Pittman, Potts and Trowbridge,
2300 N Street NW., Washington, DC
20037, attorney for the licensee.

Nontimely filings of petitions for
leave to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
presiding Atomic Safety and Licensing
Board that the petition and/or request
should be granted based upon a
balancing of the factors specified in 10
CFR 2.714(a)(1)(i)–(v) and 2.714(d).

If a request for a hearing is received,
the Commission’s staff may issue the
amendment after it completes its
technical review and prior to the
completion of any required hearing if it
publishes a further notice for public
comment of its proposed finding of no
significant hazards consideration in
accordance with 10 CFR 50.91 and
50.92.

For further details with respect to this
action, see the application for
amendments dated December 4, 1996,
which is available for public inspection
at the Commission’s Public Document
Room, the Gelman Building, 2120 L
Street NW., Washington, DC. and at the
local public document room located at
the Calvert County Library, Prince
Frederick, Maryland 20678.

Dated at Rockville, Maryland, this 27th day
of January 1997.

For the Nuclear Regulatory Commission.
John A. Zwolinski,
Deputy Director, Division of Reactor
Projects—I/II, Office of Nuclear Reactor
Regulation.
[FR Doc. 97–2380 Filed 1–30–97; 8:45 am]
BILLING CODE 7590–01–P

[Docket No. 50–368]

Entergy Operations, Inc., (Arkansas
Nuclear One, Unit 2); Exemption

I
Entergy Operations, Inc. (the licensee)

is the holder of Facility Operating
License No. NPF–6, which authorizes
operation of Arkansas Nuclear One,

Unit 2. The license provides, among
other things, that the licensee is subject
to all rules, regulations, and orders of
the Commission now or hereafter in
effect.

The facility consists of two
pressurized water reactors, Arkansas
Nuclear One, Units 1 and 2, located at
the licensee’s site in Pope County,
Arkansas.

II
In its letter dated April 11, 1996, the

licensee requested an exemption from
the Commission’s regulations for
Arkansas Nuclear One, Unit 2. Title 10
of the Code of Federal Regulations, Part
50, Section 60 (10 CFR 50.60),
‘‘Acceptance Criteria for Fracture
Prevention Measures for Lightwater
Nuclear Power Reactors for Normal
Operation,’’ states that all lightwater
nuclear power reactors must meet the
fracture toughness and material
surveillance program requirements for
the reactor coolant pressure boundary as
set forth in Appendices G and H to 10
CFR Part 50. Appendix G to 10 CFR Part
50 defines pressure/temperature (P/T)
limits during any condition of normal
operation, including anticipated
operational occurrences and system
hydrostatic tests to which the pressure
boundary may be subjected over its
service lifetime. It is specified in 10 CFR
50.60(b) that alternatives to the
described requirements in Appendices
G and H to 10 CFR Part 50 may be used
when an exemption is granted by the
Commission under 10 CFR 50.12.

To prevent low temperature
overpressure transients that would
produce pressure excursions exceeding
the Appendix G P/T limits while the
reactor is operating at low temperatures,
the licensee installed a low temperature
overpressure protection (LTOP) system.
The system includes two relief valves to
limit high system pressure. The relief
valves are set at a pressure low enough
so that if an LTOP transient occurred,
the mitigation system would prevent the
pressure in the reactor vessel from
exceeding the Appendix G P/T limits.
To prevent the relief valves from lifting
as a result of normal operating pressure
surges (e.g., reactor coolant pump
starting, and shifting operating charging
pumps) with the reactor coolant system
in a solid water condition, the operating
pressure must be maintained below the
relief valve setpoint. However, the
reactor coolant system pressure/
temperature operating window at low
temperatures is defined by the LTOP
setpoint. Implementation of a LTOP
setpoint without the additional margin
allowed by American Society of
Mechanical Engineers (ASME) Code
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Case N–514 would restrict the pressure/
temperature operating window and
would potentially result in undesired
actuation of the LTOP system. This
constitutes an unnecessary burden that
can be alleviated by the application of
ASME Code Case N–514.
Implementation of an LTOP setpoint as
allowed by ASME Code Case N–514
does not significantly reduce the margin
of safety associated with normal
operational heatup and cooldown
limits. Further, the LTOP guidelines
will reduce the potential for an
undesired lift of the LTOP valves.

The licensee has requested the use of
the American Society of Mechanical
Engineers (ASME) Boiler and Pressure
Vessel Code (Code) Case N–514, ‘‘Low
Temperature Overpressure Protection,’’
which allows exceeding the Appendix G
safety limits by 10 percent. ASME Code
Case N–514, the proposed alternate
methodology, is consistent with
guidelines developed by the ASME
Working Group on Operating Plant
Criteria to define pressure limits during
LTOP events that avoid certain
unnecessary operational restrictions,
provide adequate margins against failure
of the reactor pressure vessel, and
reduce the potential for unnecessary
activation of pressure-relieving devices
used for LTOP. Code Case N–514 has
been approved by the ASME Code
Committee. The content of this code
case has been incorporated into
Appendix G of Section XI of the ASME
Code and published in the 1993
Addenda to Section XI.

III
Pursuant to 10 CFR 50.12, the

Commission may, upon application by
any interested person or upon its own
initiative, grant exemptions from the
requirements of 10 CFR Part 50 when (1)
the exemptions are authorized by law,
will not present an undue risk to public
health or safety, and are consistent with
the common defense and security; and
(2) when special circumstances are
present. Special circumstances are
present whenever, according to 10 CFR
50.12(a)(2)(ii), ‘‘Application of the
regulation in the particular
circumstances would not serve the
underlying purpose of the rule or is not
necessary to achieve the underlying
purpose of the rule * * *.’’

The underlying purpose of 10 CFR
50.60, Appendix G, is to establish
fracture toughness requirements for
ferritic materials of pressure-retaining
components of the reactor coolant
pressure boundary to provide adequate
margins of safety during any condition
of normal operation, including
anticipated operational occurrences, to

which the pressure boundary may be
subjected over its service lifetime.
Section IV.A.2 of this appendix requires
that the reactor vessel be operated with
P/T limits at least as conservative as
those obtained by following the
methods of analysis and the required
margins of safety of Appendix G of the
ASME Code.

Appendix G of the ASME Code
requires that the P/T limits be
calculated: (a) using a safety factor of
two on the principal membrane
(pressure) stresses, (b) assuming a flaw
at the surface with a depth of one-
quarter (1⁄4) of the vessel wall thickness
and a length of six (6) times its depth,
and (c) using a conservative fracture
toughness curve that is based on the
lower bound of static, dynamic, and
crack arrest fracture toughness tests on
material similar to the ANO–2 reactor
vessel material.

In determining the setpoint for LTOP
events, the licensee proposed to use
safety margins based on an alternate
methodology consistent with the ASME
Code Case N–514 guidelines. The ASME
Code Case N–514 allows determination
of the setpoint for LTOP events such
that the maximum pressure in the vessel
would not exceed 110 percent of the P/
T limits of the existing ASME Appendix
G. This results in a safety factor of 1.8
on the principal membrane stresses. All
other factors, including assumed flaw
size and fracture toughness, remain the
same. Although this methodology
would reduce the safety factor on the
principal membrane stresses, the
proposed criteria will provide adequate
margins of safety to the reactor vessel
during LTOP transients and, thus, will
satisfy the underlying purpose of 10
CFR 50.60 for fracture toughness
requirements. The slight reduction in
the membrane stress safety factor, as
proposed by Code Case N–514, is
compensated by increased safety from
the standpoint of increased operational
flexibility and the reduced potential for
unnecessary opening of the LTOP relief
valves. In summary, the use of Code
Case N–514 is likely to improve overall
safety when evaluated as part of the
complete plant safety concern.

IV
For the foregoing reasons, the NRC

staff has concluded that the licensee’s
proposed use of the alternate
methodology in determining the
acceptable setpoint for LTOP events will
not present an undue risk to public
health and safety and is consistent with
the common defense and security. The
NRC staff has determined that there are
special circumstances present, as
specified in 10 CFR 50.12(a)(2), in that

application of 10 CFR 50.60 is not
necessary in order to achieve the
underlying purpose of this regulation.

Accordingly, the Commission has
determined that, pursuant to 10 CFR
50.12(a), an exemption is authorized by
law, will not endanger life or property
or common defense and security, and is,
otherwise, in the public interest.
Therefore, the Commission hereby
grants an exemption from the
requirements of 10 CFR 50.60 allowing
the use of alternate criteria as described
by Code Case N–514, which permits
exceeding the Appendix G safety factor
by 10 percent during low temperature
operations.

Pursuant to 10 CFR 51.32, the
Commission has determined that the
granting of this exemption will not have
a significant effect on the quality of the
human environment (61 FR 20846).

This exemption is effective upon
issuance.

Dated at Rockville, Maryland, this 28th day
of January 1997.

For the Nuclear Regulatory Commission.
Frank J. Miraglia,
Acting Director, Office of Nuclear Reactor
Regulation.
[FR Doc. 97–2377 Filed 1–30–97; 8:45 am]
BILLING CODE 7590–01–P

[Docket Nos. 50–245, 50–336, 50–423 and
50–213]

Northeast Utilities, Millstone Nuclear
Power Station, Units 1, 2, and 3,
Connecticut Yankee Atomic Power
Company, Haddam Neck Plant; Receipt
of Petition for Director’s Decision
Under 10 CFR 2.206

Notice is hereby given that on
November 25, 1996, as amended on
December 23, 1996, the Citizens
Awareness Network (CAN) and the
Nuclear Information and Resource
Service (NIRS) (Petitioners) submitted a
Petition pursuant to 10 CFR 2.206
requesting certain actions associated
with the Haddam Neck plant, which the
Petitioners refer to as Connecticut
Yankee, and the three Millstone units
operated by Northeast Utilities (NU).

Petitioners allege that NU has, over
the past decade, mismanaged its nuclear
facilities in Connecticut and operated
them in flagrant disregard of NRC
regulations; that NU has failed to fulfill
its commitments to the NRC; that NU
management had concrete
particularized knowledge of serious on-
going violations of NRC regulations
culminating in material
misrepresentations to the NRC; that
regulatory oversight by the NRC to
assure NU’s compliance with NRC
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regulations has been a blatant and abject
failure; that NU is in violation of 10 CFR
Part 50, Appendix B; and that these
failures have culminated in inconsistent
and inaccurate updated Final Safety
Analysis Reports at NU’s nuclear
facilities in Connecticut, thereby posing
a significant safety concern for either
continued operation of the plants or
decommissioning.

The bases for these assertions are NU
and NRC inspection findings and NU
documents referred to in the Petition,
the amendment and a VHS videotape,
Exhibit A, which accompanied the
Petition. The videotape has been
transcribed and placed in the
Commission’s Public Document Room
and local public document rooms. Areas
identified are surveillance testing,
operation outside the design basis, and
degraded material condition. Petitioners
assert that this information
demonstrates that there are inadequate
quality assurance programs at NU’s
nuclear facilities in Connecticut, that
NU has made material false statements
regarding its Millstone units, and that
safe decommissioning of the Haddam
Neck plant is not possible given the
defective nature of the design and
licensing basis for this facility. In
addition, in the amendment the
Petitioners assert that certain nitrogen
calculations performed by NU for the
Haddam Neck facility may not comply
with 10 CFR Part 50, Appendix B, and
that the NRC failed to identify this
problem. The videotape records an
August 29, 1996, Citizens Regulatory
Commission televised interview of a
former Millstone Station employee. The
interview included the former
employee’s views relating to NU’s poor
management in allowing: Degradation of
the material plant; poor radwaste
practices resulting in potential radiation
exposure to employees; and harassment
intimidation and subsequent illegal
termination of employees raising safety
concerns.

Petitioners request the following
actions: immediate suspension or
revocation of NU’s licenses to operate
its nuclear facilities in Connecticut;
investigation of possible NU material
misrepresentations to the NRC;
continued shutdown of the NU facilities
in Connecticut until the Department of
Justice completes its investigation and
the results are reviewed by the NRC and
until the NRC evaluates and approves
NU remedial actions; continued listing
of the NU facilities on the NRC ‘‘watch
list’’ should NU resume operation;
barring any predecommissioning or
decommissioning activity at any NU
nuclear facility in Connecticut until NU
and the NRC take certain identified

steps to assure that such activities can
be safely conducted; and initiation by
the NRC of an investigation into how it
allowed the asserted illegal situation at
NU’s nuclear facilities in Connecticut to
exist and continue for more than a
decade. In addition, in the amendment,
Petitioners request copies of
Connecticut Yankee’s nitrogen
calculations and an immediate
investigation of the need for
enforcement action for alleged violation
of 10 CFR Part 50, Appendix B.

The issues in the Petition, as
amended, are being treated pursuant to
10 CFR Section 2.206 of the
Commission’s regulations and have
been referred to the Acting Director of
the Office of Nuclear Reactor
Regulation. As provided by 10 CFR
Section 2.206, appropriate action with
regard to these issues will be taken
within a reasonable time. By letter dated
January 23, 1997, the Acting Director
denied the request for immediate
suspension or revocation of the
operating licenses for the NU nuclear
facilities in Connecticut.

A copy of the Petition, the
amendment to the Petition and a
transcription of the videotape are
available for inspection at the
Commission’s Public Document Room
at 2120 L Street, N.W., Washington, DC
20037 and at the local public document
rooms at (1) the Learning Resources
Center, Three Rivers Community-
Technical College, 574 New London
Turnpike, Norwich, CT 06360, and (2)
the Waterford Library, ATTN: Vince
Juliano, 49 Rope Ferry Road, Waterford,
CT 06385.

Dated at Rockville, Maryland this 23rd day
of January 1997.

For the Nuclear Regulatory Commission.
Frank J. Miraglia, Jr.,
Acting Director, Office of Nuclear Reactor
Regulation.
[FR Doc. 97–2378 Filed 1–30–97; 8:45 am]
BILLING CODE 7590–01–P

PENSION BENEFIT GUARANTY
CORPORATION

Request for Comment on Proposed
Collection of Information Under the
Paperwork Reduction Act; Customer
Satisfaction Survey for Pension
Practitioners

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Notice of intention to request
OMB approval.

SUMMARY: The Pension Benefit Guaranty
Corporation intends to request that the
Office of Management and Budget

approve a new collection of information
under the Paperwork Reduction Act.
The purpose of the information
collection is to help the PBGC assess the
efficiency and effectiveness with which
it serves its customers and to design
actions to address identified problems.
The effect of this notice is to advise the
public of, and to solicit public comment
on, this proposed collection of
information.
ADDRESSES: All written comments
should be addressed to: Office of
General Counsel, Pension Benefit
Guaranty Corporation, Suite 340, 1200 K
St. NW., Washington, D.C. 20005. The
comments will be available for public
inspection at the PBGC’s
Communications and Public Affairs
Department, Suite 240, 1200 K Street,
NW., Washington, DC 20005, between
the hours of 9 a.m. and 4 p.m. A copy
of the proposed collection can be
obtained, without charge, by writing to
the PBGC at the above address.
FOR FURTHER INFORMATION CONTACT:
Marc L. Jordan, Attorney, Office of the
General Counsel, Suite 340, 1200 K
Street, NW., Washington, DC 20005,
202–326–4026 (202–326–4179 for TTY
and TDD). (These are not toll-free
numbers.)
SUPPLEMENTARY INFORMATION: Executive
Order 12862, Setting Customer Service
Standards, directs all executive
departments and agencies that provide
significant services directly to the
public to provide those services in a
manner that seeks to meet the customer
service standards established in the
Executive Order.

The PBGC intends to conduct annual
surveys to measure the satisfaction of its
pension practitioner customers. The
survey will be sent to a sampling of
pension practitioners drawn from the
following sources: 800 from plan
administrators who have filed voluntary
termination forms with the PBGC; 800
from plan administrators who have filed
premium forms with the PBGC; and 800
from the directory of enrolled actuaries
as maintained by the Joint Board of
Enrolled Actuaries.

The PBGC intends to request that the
Office of Management and Budget
approve this voluntary collection of
information, which will put a minimal
burden on a very small percentage of the
public. The PBGC’s written surveys to
approximately 2,400 persons each year
will result in an estimated total annual
burden of 480 hours.

The PBGC is specifically seeking
public comments to:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
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functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Issued at Washington, DC, this 27th day of
January, 1997.
Martin Slate,
Executive Director, Pension Benefit Guaranty
Corporation.
[FR Doc. 97–2405 Filed 1–30–97; 8:45 am]
BILLING CODE 7708–01–P

SECURITIES AND EXCHANGE
COMMISSION

Issuer Delisting; Notice of Application
to Withdraw From Listing and
Registration; (Burlington Industries,
Inc., Common Stock, $.01 Par Value)
File No. 1–10984

January 27, 1997.
Burlington Industries, Inc.

(‘‘Company’’) has filed an application
with the Securities and Exchange
Commission (‘‘Commission’’), pursuant
to Section 12(d) of the Securities
Exchange Act of 1934 (‘‘Act’’) and Rule
12d2–2(d) promulgated thereunder, to
withdraw the above specified security
(‘‘Security’’) from listing and
registration on the Pacific Stock
Exchange, Inc. (‘‘PSE’’).

The reasons alleged in the application
for withdrawing the Security from
listing and registration on the PSE are
that trading volume for the security is
low and the Company wishes to reduce
the cost and management time involved
in such listing. The security will
continue to be listed on the New York
Stock Exchange, Inc.

Any interested person may, on or
before February 18, 1997, submit by
letter to the Secretary of the Securities
and Exchange Commission, 450 Fifth
Street, N.W., Washington, D.C. 20549,
facts bearing upon whether the
application has been made in
accordance with the rules of the
exchanges and what terms, if any,
should be imposed by the Commission
for the protection of investors. The

Commission, based on the information
submitted to it, will issue an order
granting the application after the date
mentioned above, unless the
Commission determines to order a
hearing on the matter.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.
Jonathan G. Katz,
Secretary.
[FR Doc. 97–2357 Filed 1–30–97; 8:45 am]
BILLING CODE 8010–01–M

[Rel. No IC–22479; File No. 812–10390]

Nationwide Life Insurance Company, et
al.

January 24, 1997.
AGENCY: The Securities and Exchange
Commission (the ‘‘Commission’’).
ACTION: Notice of application for an
order pursuant to the Investment
Company Act of 1940 (‘‘1940 Act’’).

APPLICANTS: Nationwide Life Insurance
Company (the ‘‘Company’’), Nationwide
Fidelity Advisor Variable Account
(‘‘Separate Account’’) and Fidelity
Investments Institutional Services
Company, Inc.
RELEVANT 1940 ACT SECTIONS: Order
requested pursuant to Section 26(b).
SUMMARY OF THE APPLICATION:
Applicants seek an order approving the
proposed substitution of shares of
certain portfolios of the Variable
Insurance Products Funds (‘‘VIP’’) and
the Variable Insurance Products Funds
II (‘‘VIP II’’) for shares of certain funds
of the Fidelity Advisor Annuity Fund
(‘‘FAA’’) currently held by the Separate
Account.
FILING DATES: The application was filed
on October 10, 1996, and amended on
January 17, 1997.
HEARING OR NOTIFICATION OF HEARING: An
order granting the application will be
issued unless the Commission orders a
hearing. Interested persons may request
a hearing by writing to the Secretary of
the Commission and serving Applicants
with a copy of the request, personally or
by mail. Hearing requests should be
received by the Commission by 5:30
p.m. on February 18, 1997, and should
be accompanied by proof of service on
Applicants in the form of an affidavit or,
for lawyers, a certificate of service.
Hearing requests should state the nature
of the requestor’s interest, the reason for
the request, and the issues contested.
Persons may request notification of a
hearing by writing to the Secretary of
the Commission.
ADDRESSES: Secretary, Securities and
Exchange Commission, 450 Fifth Street,

N.W., Washington, D.C. 20549.
Applicants, c/o Steven Savini, Druen,
Rath & Dietrich, One Nationwide Plaza,
1–09–V8, Columbus, Ohio 43216.
FOR FURTHER INFORMATION CONTACT:
Veena K. Jain, Attorney, or Kevin M.
Kirchoff, Branch Chief, Office of
Insurance Products (Division of
Investment Management), at (202) 942–
0670.
SUPPLEMENTARY INFORMATION: Following
is a summary of the application; the
complete application is available for a
fee from the Public Reference Branch of
the Commission.

Applicants’ Representations
1. The Company, a stock life

insurance company organized under
Ohio law, is wholly owned by
Nationwide Corporation and is licensed
to do business in all fifty states, the
District of Columbia, and Puerto Rico.

2. The Separate Account was
established by the Company to fund
certain variable annuity contracts and is
registered pursuant to the 1940 Act as
a unit investment trust.

3. The Separate Account issues two
classes of contracts, individual flexible
purchase payment deferred variable
annuity contracts (‘‘Flexible Contracts’’)
and modified single premium deferred
variable annuity contracts (‘‘Modified
Contracts,’’ together with Flexible
Contracts, the ‘‘Contracts’’).

4. The Contracts are sold as non-
qualified contracts or as individual
retirement annuities governed by
Section 408(b) of the Internal Revenue
Code (‘‘Code’’). The Flexible Contracts
may also qualify for federal tax
treatment under the provisions of
Sections 401 or 403(b) of the Code. For
Flexible Contracts the initial purchase
payment must be at least $1,500, and
subsequent payments may be made in
any amount of $10 or more. For
Modified Contracts the initial purchase
payment must be at least $15,000 with
additional payments, if any, of at least
$5,000.

5. Upon withdrawal of part of all of
the Contract value, a contingent
deferred sales charge (the ‘‘Sales
Charge’’) may be imposed. The Sales
Charge is calculated by multiplying the
applicable percentage by the purchase
payment amount withdraw, according
to the following table:

Number of years from date of
payment

Sales
charge

percent-
age

0 .................................................... 7
1 .................................................... 6
2 .................................................... 5
3 .................................................... 4
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Number of years from date of
payment

Sales
charge

percent-
age

4 .................................................... 3
5 .................................................... 2
6 .................................................... 1
7 .................................................... 0

6. After the first Contract year, owners
of Flexible Contracts may withdraw an
amount, free of Sales Charge, equal to
10% of the sum of all purchase
payments made to the Contract at the
time of withdrawal less any purchase
payments previously withdrawn that
were subject to a sales Charge. This
‘‘free withdrawal’’ privilege is offered
on a yearly basis after the first Contract
year and is noncumulative. Withdrawals
from individual retirement annuities
made to satisfy minimum distribution
rules, as required under the Code, are
not subject to a Sales Charge.

7. Beginning in the first Contract year,
owners of the Modified Contracts may
withdraw an amount, free of Sales
Charge, equal to 10% of the sum of all
purchase payments made to the
Contract at the time of withdrawal less
any purchase payments previously
withdrawn that were subject to a Sales
Charge. This privilege is noncumulative.

8. An annual Contract maintenance
charge of $30 is deducted from the value
of the Flexible Contracts. If the Contract
is a qualified contract or 403(b) tax
sheltered annuity, the charge is either
$12 or $0. Additionally, an
administration charge equal on an
annual basis to 0.05% of the daily net
asset value of the Separate Account is
deducted from the Flexible Contract
value. There is no Contract maintenance
charge deducted from the value of the
Modified Contracts. An administration
charge equal on an annual basis to
0.15% of the daily net asset value of the
Separate Account is deducted from the
Modified Contract value. The Company
also imposes a daily charge equal to an
annual effective rate of 1.25% of the net
assets of the Separate Account in
connection with the assumption of
certain mortality and expense risks.

9. The prospectus for the Contracts
provides that the Company may
substitute shares of another mutual fund
for underlying mutual fund shares if the
mutual fund options available under the
Contracts are no longer available for
investment by the Separate Account or
if, in the judgment of the Company’s
management, further investment in such
underlying mutual fund shares becomes
inappropriate in view of the purposes of
the Contracts.

10. Purchase payments under the
Contracts are allocated to the Separate

Account and invested at net asset value
in shares of FAA. FAA is organized as
a Massachusetts business trust and
registered pursuant to the 1940 Act as
an open-end investment company. FAA
is currently comprised of six diversified
funds that are offered exclusively to the
Separate Account: FAA Overseas Fund,
FAA Growth Opportunities Fund, FAA
Income & Growth Fund, FAA
Government Investment Fund, FAA
High Yield Fund, and FAA Money
Market Fund. The funds are managed by
Fidelity Management & Research
Company (‘‘FMR’’), which is registered
as an investment adviser pursuant to the
Investment Advisers Act of 1940. FMR
is indirectly owned by FMR Corp.
(‘‘Fidelity’’).

11. VIP and VIPII are organized as
Massachusetts business trusts and were
established on November 13, 1981, and
March 21, 1988, respectively. VIP and
VIPII are registered pursuant to the 1940
Act as open-end management
investment companies and are managed
by FMR. Shares of the portfolios of VIP
and VIPII are issued to insurance
company separate accounts to fund
variable life insurance and variable
annuity products.

12. Applicants propose to substitute
shares of three portfolios of VIP and one
portfolio of VIPII for four funds of FAA
held by the Separate Account:

a. Shares of the VIP Overseas Portfolio
are proposed to be substituted for shares
of the FAA Overseas Fund. Applicants
represent that the investment objectives
of the FAA Overseas Fund and the VIP
Overseas Portfolio are virtually
identical. Both funds seek growth of
capital by investing primarily in
securities of issuers whose principal
activities are outside of the U.S. Both
funds normally invest at least 65% of
their total assets in securities of issuers
from at least three different countries
outside of North America.

b. Shares of the VIP High Income
Portfolio are proposed to be substituted
for shares of the FAA High Yield Fund.
Applicants represent that the
investment objectives of the FAA High
Yield Fund and the VIP High Income
Portfolio are closely comparable. The
VIP High Income Portfolio seeks high
current income by investing primarily
in income-producing debt securities,
preferred stocks, and convertible
securities. In choosing investments the
fund also considers growth of capital.
The FAA High Yield Fund seeks a
combination of a high level of income
and the potential for capital gains by
investing in a diversified portfolio
consisting primarily of high-yielding,
fixed-income, and zero-coupon
securities, such as bonds, debentures,

notes, convertible securities, and
preferred stocks.

c. Shares of the VIPII Investment
Grade Bond Portfolio are proposed to be
substituted for shares of the FAA
Government Investment Fund.
Applicants submit that the overall
purpose of the two funds is closely
comparable and that the investment
objectives of either the VIPII Investment
Grade Bond Portfolio or the FAA
Government Investment Fund are
consistent with the interests of investors
seeking investment opportunities
consisting mostly of debt obligations in
the form of fixed interest securities. The
VIPII Investment Grade Bond Portfolio
seeks as high a level of current income
as is consistent with the preservation of
capital by investing primarily in a range
of investment grade, fixed-income
securities. As of December 31, 1995, the
fund’s dollar-weighted average maturity
was approximately 7.5 years. The FAA
Government Investment Fund seeks a
high level of current income by
investing primarily in obligations issued
or guaranteed by the U.S. government or
any of its agencies or instrumentalities.
As of December 31, 1995, the fund’s
dollar-weighted average maturity was
approximately 8.8 years.

d. Shares of the VIP Money Market
Portfolio are proposed to be substituted
for shares of the FAA Money Market
Fund. Applicants represent that the
investment objectives of the FAA
Money Market Fund and the VIP Money
Market Portfolio are identical. Both seek
to obtain as high a level of current
income as is consistent with preserving
capital and providing liquidity. Both
invest in high quality, short-term money
market securities and try to maintain a
stable $1.00 share price.

13. FAA, VIP, and VIPII (and each of
their respective funds or portfolios) are
managed by FMR, which employs
essentially the same methodology for
each of the non-money market portfolios
or funds in calculating management fees
and other expenses. The management
fee for each VIP and VIPII portfolio
(excluding the VIP Money Market
Portfolio) as well as each of the FAA
funds (excluding the FAA Money
Market Fund) are calculated by adding
a group fee rate to an individual fund
fee rate and multiplying the result by
each portfolio’s average net assets. The
group fee rate is based on the average
net assets of all the mutual funds
advised by FMR and cannot exceed
certain maximum rates. The
management fees for the FAA Money
Market Fund and the VIP Money Market
Portfolio are calculated by multiplying
the sum of the two components by
average net assets and adding an
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income-based fee. One component is the
group fee rate. The other component,
the individual fund fee rate, is 0.03%.
The income-based fee is 6% of the
fund’s gross income in excess of a 5%
yield, and the fee is capped at 0.24% of
the fund’s average net assets.

14. The following chart represents the
management fees and other financial
data for each of the FAA funds to be
replaced, and the same data for the
corresponding VIP or VIPII portfolio
that will serve as a substitute. The
‘‘Other Expenses’’ consist of operating
costs paid to transfer agency and

shareholder servicing affiliates of
Fidelity and FMR. The ‘‘Expense Ratio’’
data represent each fund’s total
expenses as a percentage of the fund’s
average net assets. All data presented,
including ‘‘Total Return’’ data, represent
the financial status of each fund for the
year 1995, as of December 31, 1995.

Fund
Group fund

fee rate
(percent)

Total man-
agement
fee (per-

cent)

Other ex-
penses

(percent)

Expense
ratio (per-

cent)

Total return
(percent)

FAA Money Market Fund ......................................................................... 0.1482 0.24 0.55 0.79 5.17
VIP Money Market Portfolio ...................................................................... 0.1482 0.24 0.06 0.33 5.87
FAA Overseas Fund ................................................................................. 0.3097 0.00 1.50 1.50 10.20
VIP Overseas Portfolio ............................................................................. 0.3097 0.76 0.09 0.91 9.74
FAA High Yield Fund ................................................................................ 0.1482 0.43 0.57 1.00 20.12
VIP High Income Portfolio ........................................................................ 0.1482 0.60 0.08 0.71 20.72
FAA Government Investment ................................................................... 0.1482 0.45 1.00 1.00 16.54
VIP Investment Grade Bond ..................................................................... 0.1482 0.45 0.09 0.59 17.32

15. A prospectus for each of the VIP
and VIPII portfolios to be substituted
will be provided to each Contract
owner. In addition, a prospectus
supplement will describe the fact that
the Company is in the process of
applying for approval from the
Securities and Exchange Commission to
substitute securities as contemplated in
the current prospectuses for the
Contracts. Following the substitution,
Contract owners will be free to re-
allocate their investment in the Contract
among the existing portfolios and six
new portfolios to be added as
investment options under the Contracts.

16. The Company will establish a date
on which the substitution will be
effected (the ‘‘Exchange Date’’), which
will be no later than forty-five days after
the issuance of the order sought by
Applicants. Contract owners will be
notified of the Exchange Date; those
with interests remaining in any of the
four funds to be removed (the FAA
Money Market Fund, the FAA Overseas
Fund, the FAA High Yield Fund, and
the FAA Government Investment Fund)
will be advised that these funds will be
replaced on the Exchange Date. Contract
owners also will be advised that they
are free to make changes in allocation
among any of the investment options
available under the Contracts, in
advance of the Exchange Date. All
necessary forms and other information
necessary for Contract owners to make
exchanges among investment options
will be provided.

17. On the Exchange Date, all shares
held by the Separate Account in the
FAA Money Market Fund, the FAA
Overseas Fund, the FAA Government
Investment Fund, and the FAA High
Yield Fund will be redeemed, resulting
in a complete liquidation of these sub-

accounts of the Separate Account.
Contemporaneously with the
redemption of such shares, the Separate
Account will purchase shares in the VIP
Money Market Portfolio, the VIP
Overseas Portfolio, the VIPII Investment
Grade Bond Portfolio, and the VIP High
Income Portfolio. Securities of the
affected funds of FAA will be
distributed in kind and will be used to
purchase shares of the corresponding
portfolios of VIP and VIPII that will
serve as substitute funds. All shares will
be purchased and redeemed at prices
based on the current net asset values per
share next computed after receipt of the
redemption request and in a manner
consistent with Rule 22c–1 under the
1940 Act. All Contract owners affected
by the Exchange Date transaction will
receive a confirmation of the transaction
within five days of the Exchange Date,
in accordance with Rule 10b–10 under
the Securities Exchange Act of 1934.

Applicants’ Legal Analysis
1. Section 26(b) of the 1940 Act

prohibits a depositor or trustee of a
registered unit investment trust holding
the securities of a single issuer from
substituting another security for such
security unless the Commission has
approved the substitution after finding
that it is consistent with the protection
of investors and the purposes fairly
intended by the policy and provisions of
the 1940 Act.

2. Applicants request that the
Commission issue an order pursuant to
Section 26(b) of the 1940 Act to permit
the Separate Account to substitute
shares of the VIP Money Market
Portfolio, the VIP Overseas Portfolio, the
VIP High Income Portfolio, and the
VIPII Investment Grand Bond Portfolio
for shares of the FAA Money Market

Fund, the FAA Overseas Fund, the FAA
High Yield Fund, and the FAA
Government Investment Fund,
respectively.

3. Applicants represent that, to the
extent that any aspect of the proposed
substitution requires approval under
Section 11 of the Act, they will rely
upon Rule 11a–2 under the 1940 Act.

4. Applicants represent that the
proposed substitution, in accordance
with the standards set forth under
Section 26(b) of the Act, is in the best
interest of Contract owners. With
respect to management and fund
objectives, the FAA funds are closely
comparable (and in two cases, the FAA
Money Market Fund and the FAA
Overseas Fund, practically identical) to
the VIP and VIPII portfolios that are
proposed as substitutes. Accordingly,
the proposed substitution should not
create incentives for Contract owners to
surrender Contracts and seek out other
investment opportunities (incurring
additional sales charges) in order to
maintain a desired investment strategy.
Applicants submit that the close
comparability of the funds proposed as
substitutes ensures that investment
strategies currently employed by
Contract owners may be maintained
after the substitution.

5. Applicants state that the VIP and
VIPII portfolios are currently offered to
more than forty five different insurance
company separate accounts. The FAA
funds are offered only to the Separate
Account. Applicants represent that the
VIP and VIPII portfolios have
significantly greater assets than the FAA
funds and, accordingly, have much
lower expenses as a percentage of net
assets than do the FAA funds. Lower
per share expenses create the
opportunity for better performance
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among mutual funds with similar
management and investment objectives.
In addition, Applicants state that the
elimination of four of the FAA funds
after the proposed substitution will
allow FMR, the advisor for the VIP and
VIPII portfolios (as well as for the FAA
funds), to eliminate duplicative efforts
and realize further economies of scale
(through the addition of assets to the
VIP and VIPII portfolios), which can be
then passed on to owners of the
Contracts issued by the Separate
Account in the form of lower expense
ratios and the opportunity for better
investment performance.

6. Applicants represent that the
substitution will take place at relative
net asset value with no increase or
decrease in the amount of any Contract
owner’s Contract value. In addition, the
substitution will result in no additional
fees for Contract owners, nor will
current charges be increased. None of
the contractual obligations currently
assumed by the Company will in any
way be abridged or modified as a result
of the substitution.

7. Applicants further represent that
Contract owners will in no way bear any
added cost or expense in connection
with the proposed substitution,
including any additional brokerage costs
or expense. In addition, Contract owners
will be apprised of the substitution well
in advance of the Exchange Date. The
Contracts permit exchanges among
funds as often as once per business day
with no charge. Accordingly, Contract
owners will be free to re-allocate their
investment in the Contracts, if they
choose to do so, prior to the Exchange
Date. The proposed substitution will in
no way alter a Contract owner’s right to
surrender a Contract in accordance with
its terms.

8. Applicants further represent that
the proposed substitution should in no
way affect whatever tax benefits
Contract owners currently enjoy as a
result of holding the Contracts and will
not engender any adverse tax
consequences.

Conclusion
For the reasons summarized above,

applicants assert that the proposed
substitution is consistent with the
protection of investors and the purposes
fairly intended by the policy and
provisions of the 1940 Act.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 97–2358 Filed 1–30–97; 8:45 am]
BILLING CODE 8010–01–M

[Release No. 35–26654]

Filings Under the Public Utility Holding
Company Act of 1935, as Amended
(‘‘Act’’)

January 24, 1997.
Notice is hereby given that the

following filing(s) has/have been made
with the Commission pursuant to
provisions of the Act and rules
promulgated thereunder. All interested
persons are referred to the application(s)
and/or declaration(s) for complete
statements of the proposed
transaction(s) summarized below. The
application(s) and/or declaration(s) and
any amendments thereto is/are available
for public inspection through the
Commission’s Office of Public
Reference.

Interested persons wishing to
comment or request a hearing on the
application(s) and/or declaration(s)
should submit their views in writing by
February 18, 1997, to the Secretary,
Securities and Exchange Commission,
Washington, D.C. 20549, and serve a
copy on the relevant applicant(s) and/or
declarant(s) at the address(es) specified
below. Proof of service (by affidavit or,
in case of an attorney at law, by
certificate) should be filed with the
request. Any request for hearing shall
identify specifically the issues of fact or
law that are disputed. A person who so
requests will be notified of any hearing,
if ordered, and will receive a copy of
any notice or order issued in the matter.
After said date, the application(s) and/
or declaration(s), as filed or as amended,
may be granted and/or permitted to
become effective.

Allegheny Power Service Corporation, et
al. (70–8941)

Allegheny Power Service Corporation
(‘‘APSC’’), 800 Cabin Hill Drive,
Greensburg, Pennsylvania 15601, a
wholly-owned subsidiary service
corporation of Allegheny Power System,
Inc. (‘‘APS’’), a registered holding
company, and Monongahela Power
Company, 1310 Fairmont Avenue, West
Virginia 26554, The Potomac Edison
Company, 10435 Downsville Pike,
Hagerstown, Maryland 21740 and West
Penn Power Company, 800 Cabin Hill
Drive, Greensburg, Pennsylvania 15601,
all public-utility subsidiary companies
of APS (collectively, ‘‘Operating
Companies’’), have filed a declaration
under section 13(b) of the Act and rules
87(b)(1), 90 and 91 thereunder.

APSC proposes to amend Exhibit I
(‘‘Proposed Amendment’’) to its service
agreements with the Operating
Companies (‘‘Service Agreements’’) to
reflect changes in the scope of services

APSC will provide to the Operating
Companies. The changes are in large
part a further consolidation of services
already performed by APSC, some of
which began on January 1, 1996, and the
rest on July 1, 1996. In addition, the
Operating Companies propose to enter
into a service agreement among
themselves, similar to the existing
Service Agreements, that will the
Operating Companies to perform
services for one another and properly
allocate the costs of such services.

In 1995, APS announces its intention
to undertake a restructuring designed to
consolidate and reengineer its
operations to better meet the
competitive challenges of the changing
electric utility industry and remain the
energy supplier of choice in the future
for its customers. Beginning January 1,
1996, APSC began to realign its
organization to create distinct power
generation and energy transmission and
distribution groups. As of July 1, 1996,
the Operating Companies restructured,
including the reengineering of processes
and the consolidation of functions with
services already provided by APSC. In
addition, although the Operating
Companies have not changed their legal
corporate names, nor altered in any
manner ownership of capital assets,
they began doing business under the
trade name ‘‘Allegheny Power’’ as of
September 1, 1996.

The restructuring is an effort to
further control costs, operate more
efficiently, and prepare for the
anticipated increases in retail and
wholesale competition among suppliers
of electricity, beginning with the Energy
Policy Act of 1992. APS’ goal is to
expand by attracting new customers to
its service area and, to the extent legally
permitted, aggressively pursue new
business within and outside its service
area, using its resources efficiently and
capitalizing on its competitive strengths.

Allegheny Power expects to realize a
number of benefits from its
restructuring. Beginning in 1996 and
continuing into the future, increased
efficiencies and synergies are expected
to result from the elimination of layers
of management and the elimination of
previously duplicated functions. The
flattening, streamlining and
consolidation of functions within the
organization will lead to enhanced
efficiency and communication, which
should translate into a reduction in the
rate of growth in operating and
maintenance costs and thereby
minimize the need for future rate
increases.

In general, the restructuring
consolidated in APSC certain functions
which previously were either performed
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1 The service territory of JCP&L is in New Jersey
and the service territories of Met-Ed and Penelec are
in Pennsylvania.

2 Met-Ed and Penelec, together, and JCP&L, alone,
are authorized to deliver L/Cs in the aggregate face
amount not to exceed $20 million and $15 million,
respectively. Holding Co. Act Release No. 25793
(Apr. 14, 1993) (Met-Ed and Penelec); Holding Co.
Act Release No. 26003 (Mar. 15, 1994) (JCP&L).

separately by employees of each APS’
three Operating Companies, or by
employees of the Operating Companies
along with employees of APSC. Except
for the union work force and possibly
some other employees, the management,
engineering, maintenance, legal,
accounting, payables and administrative
and support functions previously
performed by employees of the
Operating Companies will be supplied,
after the realignment, by employees of
APSC. APS has been restructured into
the following functional units:
Operating Business Unit; Retail
Marketing; Corporate Affairs;
Generation Business Unit; Transmission
Business Unit; Planning and
Compliance Business Unit; and
Corporate Services, which serves the
business units. The restructuring did
not involve the formation of any new
legal entities, nor did it require the
writedown of any rate base assets. No
capital assets were transferred among
companies within APS in connection
with the restructuring. APSC’s current
method of allocations will be
maintained in the restructured
organization. No new methods of
allocations will be used.

The overall goals of the restructuring
have been to realign functions by
process and consolidate functions
where feasible. As a result thereof, most
of the functions which were performed
exclusively by the Operating Companies
have been consolidated into three units:
(1) Operating Business Unit; (2) Retail
Marketing Business Unit; and (3)
Corporate Affairs. The Vice Presidents
of these groups all report to a Senior
Vice President of APSC, who also holds
the title of President of each of the
Operating Companies. Some of the main
goals of the restructuring of these
functions include establishing a team-
oriented environment, maintaining
fewer layers of management,
establishing broader job classifications,
and establishing an integrated work
management system to schedule, design,
track, and finish jobs.

GPU, Inc., et al. (70–8967)

GPU, Inc. (‘‘GPU’’), of 100 Interpace
Parkway, Parsippany, New Jersey 07054,
a registered holding company, and its
electric utility subsidiaries, Jersey
Central Power & Light Company
(‘‘JCP&L’’), Metropolitan Edison
Company (‘‘Met-Ed’’) and Pennsylvania
Electric Company (‘‘Penelec’’), each of
2800 Pottsville Pike, Reading,
Pennsylvania 19605 (JCP&L, Met-Ed and
Penelec, collectively, ‘‘Operating
Companies’’), have filed a declaration

under sections 6(a), 7 and 12(b) of the
Act and rule 54 thereunder.

The Operating Companies presently
maintain insurance policies providing
coverage for workers compensation
claims and employee claims asserted
directly against the Operating
Companies.1 Under these policies, the
insurance company administers and
pays all claims and expenses as they
arise; subsequently, however, the
Operating Companies reimburse the
insurance company for the amount of
each claim paid up to the deductible
and all expenses paid. Pursuant to
orders of the Commission, the Operating
Companies are authorized, among other
things, to enter into letter of credit
reimbursement agreements with banks
and to deliver to the insurance company
irrevocable bank letters of credit (‘‘L/
Cs’’) from time to time through
December 31, 1998, as security for the
Operating Companies’ obligations to pay
the deductible.2

The Operating Companies state that it
might be more efficient for the
insurance policies to cover, in addition
to their employees, the Pennsylvania
and New Jersey employees of GPU
Service, Inc., GPU Nuclear, Inc. and
GPU Generation, Inc., service company
subsidiaries of GPU (collectively,
‘‘Service Companies’’). To support the
obligations of the Service Companies to
pay the deductible, the applicants
intend that corresponding, additional L/
C coverage provided to the insurance
companies.

The applicants also state that it would
be cost-effective and less burdensome
administratively for GPU to provide L/
Cs for the Operating Companies and
Service Companies. GPU seeks
authorization to obtain and deliver L/Cs
and enter related reimbursement
agreements from time to time through
December 31, 2006 in support of the
Operating Companies’ and Service
Companies’ reimbursement obligations
to the insurance companies. The
aggregate face amount of L/Cs which
may be outstanding at any time would
not exceed $40 million: $20 million in
respect of all Pennsylvania employees of
the Operating Companies and Service
Companies, and the remaining $20
million in respect of all New Jersey
employees of the Operating Companies

and Service Companies. Drawings under
the L/C would bear interest at not more
than five percent above the issuing
bank’s prime rate as in effect from time
to time. The term of each L/C would not
exceed three years.

GPU will allocate the fees of each L/
C to the Operating Companies and
Service Companies on whose behalf the
L/C was issued based on loss exposure
(determined generally by payroll) in the
applicable state. GPU will also seek
reimbursement for a drawing under an
L/C from the Operating Company or
Service Company that failed to
reimburse the insurance company for
the applicable deductible resulting in
such drawing.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 97–2359 Filed 1–30–97; 8:45 am]
BILLING CODE 8010–01–M

DEPARTMENT OF STATE

[Public Notice No. 2508]

Advisory Committee on Religious
Freedom Abroad; Meeting

The Department of State announces a
meeting of the Secretary of State’s
Advisory Committee on Religious
Freedom Abroad on Thursday, February
13, 1997 at 10:00 a.m. in the Loy
Henderson room at the U.S. Department
of State, Washington, DC. The Advisory
Committee will consider topics related
to the promotion of freedom of religion.
Topics for consideration could include:
Assessing religious freedom abroad and
instances of persecution, and assessing
the role of religious institutions in
promoting an atmosphere in which
human rights and freedom of conscience
can be enjoyed.

For more information, contact
Alexandra Arriaga, Executive Secretary,
Advisory Committee on Religious
Freedom Abroad, Bureau of Democracy,
Human Rights, and Labor, Department
of State, Washington, DC 20520,
telephone: 647–1422.

Dated: January 28, 1997.
John Shattuck,
Assistant Secretary of State Bureau of
Democracy, Human Rights and Labor,
Chairman, Advisory Committee on Religious
Freedom Abroad.
[FR Doc. 97–2577 Filed 1–29–97; 1:06 pm]
BILLING CODE 4710–07–M
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Bureau of Oceans and International
Environmental and Scientific Affairs

[Public Notice 2498]

Shrimp Import Certifications Pursuant
to Section 609 of Public Law 101–162

January 21, 1997.
SUMMARY: On April 30, 1995, the
Department of State certified, pursuant
to section 609 of Public Law 101–162,
that 36 countries with commercial
shrimp trawl fisheries have adopted
programs to reduce the incidental
capture of sea turtles in such fisheries
comparable to the program in effect in
the United States and have an incidental
take rate comparable to that of the
United States, or that the fishing
environment in the countries does not
pose a threat of the incidental taking of
species of sea turtles protected under
U.S. law and regulations. The
Department also certified Honduras on
August 1, 1996 and Thailand on
November 8, 1996. The Department was
unable to issue certification on April 30
for China or Nigeria and, as a result,
imports of shrimp harvested in China
and Nigeria in a manner harmful to sea
turtles were prohibited effective May 1,
1996. The Department of State
subsequently issued certifications for
China on December 23, 1996, and for
Nigeria on January 1, 1997, and, as a
result, the ban on shrimp imports from
those two countries that had been in
effect since May 1, 1996, was lifted.
EFFECTIVE DATE: January 31, 1997.
FOR FURTHER INFORMATION CONTACT:
Hollis Summers, Office of Marine
Conservation, Bureau of Oceans and
International Environmental and
Scientific Affairs, Department of State,
Washington, DC 20520–7818; telephone:
(202) 647–3940.
SUPPLEMENTARY INFORMATION: Section
609 of Public Law 101–162 prohibits
imports of shrimp unless the President
certifies to the Congress not later than
May 1 of each year either: (1) That the
harvesting nation has adopted a
program governing the incidental
capture of sea turtles in its commercial
shrimp fishery comparable to the
program in effect in the United States
and has an incidental take rate
comparable to that of the United States;
or (2) that the fishing environment in
the harvesting nation does not pose a
threat of the incidental taking of sea
turtles. The President has delegated the
authority to make this certification to
the Department of State. Revised State
Department guidelines for making the
required certifications were published
in the Federal Register on April 19,
1996 (61 FR 17342).

On April 30, 1996, the Department of
State certified that 36 shrimp harvesting
nations have met, for the current year,
the requirements of the law. The
Department also certified Honduras on
August 1, 1996 and Thailand on
November 8, 1996. The Department of
State was unable to certify China or
Nigeria at that time. As a result, imports
of shrimp from those countries that
were harvested in ways harmful to sea
turtles were prohibited pursuant to
Public Law 101–162 effective May 1,
1996.

The Department did not previously
certify China because the Chinese
government had not required all
commercial shrimp trawl vessels subject
to its jurisdiction that operated in
waters where there is a likelihood of
intercepting sea turtles to use fishing
gear that is not harmful to sea turtles at
all times. The Department of State has
determined that China has now
instituted such a requirement, based on
documentation that China has provided
which includes their law requiring the
use of turtle excluder devices on gear
which poses a threat of incidental
capture of sea turtles. The Department
of State, therefore, was able to certify to
Congress that China has met the
standards of Section 609 of Public Law
101–162.

The Department did not previously
certify Nigeria because it had not
demonstrated that its sea turtle
protection program was comparable to
that of the United States, or that its
specific fishing environment did not
pose a threat to sea turtles. The
Government of Nigeria has now
provided documentary evidence of the
adoption of a sea turtle protection
program comparable to the program in
the United States. On October 21, 1996
Nigeria’s Ministry of Fisheries
published a regulation requiring all
shrimp trawl vessels operating in
Nigerian waters to install sea turtle
excluder devices on shrimp nets not
later than December 31, 1996. The
Department has verified that Nigeria’s
shrimp boats have TEDs in their nets
and that Nigeria is pursuing effective
enforcement of its TEDs regulation. The
Department of State, therefore, was able
to certify to Congress that Nigeria has
met the standards of section 609 of
Public Law 101–162.

In a related matter, the Department’s
Form DSP–121, ‘‘Shrimp Exporter’s/
Importer’s Declaration,’’ has been issued
an extended approval from the Office of
Management and Budget. The form has
been approved in its current version
until September 31, 1999. Respondents
are required to complete the form when
exporting shrimp and shrimp products

to the United States under Sec. 609, and
should begin using the form with the
current approval and new expiration
date immediately. Forms with the
previous approval expiring July 31,
1996, should not be used after May 1,
1997. The approval expiration date is
shown on the form in the upper right
hand corner of the first page.
Respondents should also note that
exemption 7(A)(2) ‘‘Harvested using
TEDs’’ is no longer valid and may not
be used for export of shrimp and shrimp
products to the United States under the
requirements of Section 609. Copies of
the form are available from the
Department at the number above, or
from any U.S. Embassy.

Dated: January 21, 1997.
R. Tucker Scully,
Acting Deputy Assistant Secretary For
Oceans.
[FR Doc. 97–2369 Filed 1–30–97; 8:45 am]
BILLING CODE 4710–09–M

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

[Docket No. WTO/D–13]

WTO Dispute Proceeding Regarding
Argentina’s Specific Duties on
Textiles, Apparel and Footwear and
Three Percent Ad Valorem Statistical
Tax on Imports

AGENCY: Office of the United States
Trade Representative.
ACTION: Notice; request for written
comments.

SUMMARY: Pursuant to section 127(b)(1)
of the Uruguay Round Agreements Act
(URAA) (19 U.S.C. 3537(b)(1)), the
Office of the United States Trade
Representative (USTR) is providing
notice that the United States has
requested the establishment of a dispute
settlement panel under the Agreement
Establishing the World Trade
Organization (WTO) to examine certain
acts, policies and practices of the
Government of Argentina concerning
the imposition of (1) specific duties on
textiles, apparel and footwear above the
35 percent ad valorem rate to which
Argentina is bound under the General
Agreement on Tariffs and Trade 1994
(‘‘GATT 1994’’); and (2) a statistical tax
of 3 percent ad valorem on imports from
sources other than MERCOSUR
countries. The United States alleges that
these acts, policies and practices are
inconsistent with certain provisions of
GATT 1994, the Agreement on
Implementation of Article VII of the
GATT 1994 and the Agreement on
Textiles and Clothing. USTR invites
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written comments from the public on
the matters raised in this dispute.
DATES: Comments should be submitted
on or before March 3, 1997, to be
assured of timely consideration by
USTR in preparing its first written
submission to the panel.
ADDRESSES: Comments must be
submitted to Ileana Falticeni, Office of
Monitoring and Enforcement, Room
501, Attn: Argentina Textiles, Apparel
and Footwear Dispute, Office of the
United States Trade Representative, 600
17th Street, NW., Washington, DC
20508.
FOR FURTHER INFORMATION CONTACT:
Karen James Chopra, Deputy Assistant
United States Trade Representative for
the Western Hemisphere, (202) 395–
5190, or Hal S. Shapiro, Assistant
General Counsel, (202) 395–3582.
SUPPLEMENTARY INFORMATION: On
January 22, 1997, the United States
requested establishment of a WTO
dispute settlement panel to examine
whether Argentina’s measures are
inconsistent with Articles II, VII, VIII
and X of the GATT 1994; Articles 1
through 8 of the Agreement on
Implementation of Article VII of the
GATT 1994; and Article 7 of the
Agreement on Textiles and Clothing.

Major Issues Raised by the United
States and Legal Basis of Complaint

Under the GATT 1994, Argentina has
agreed to a bound tariff rate of 35
percent ad valorem for textiles, apparel
and footwear. Beginning in September
1995, Argentina converted its tariff
regime for textiles, apparel and footwear
to specific duties that are in excess of
Argentina’s bound rate.

Article II of the GATT 1994 provides
that imports shall be exempt from all
other duties or charges of any kind
imposed on or in connection with
importation in excess of those set forth
in a WTO member’s binding and that a
WTO member shall not alter its method
of determining dutiable value so as to
impair the value of its tariff concessions.
Article VII of the GATT 1994 and
Articles 1 through 8 of the Agreement
on Implementation of Article VII of the
GATT 1994 set forth the bases for
determining dutiable value. The United
States contends that Argentina’s specific
duties are inconsistent with these
provisions.

Argentina also imposes a statistical
tax of 3 percent ad valorem on imports.
Article VIII of the GATT 1994 states that
all fees and charges imposed by WTO
members shall be limited to the
approximate cost of services rendered
and shall not represent an indirect
protection to domestic products or a

taxation of imports for fiscal purposes.
In the view of the United States,
Argentina’s statistical tax is not limited
to the amount of any service rendered,
and it is an indirect protection of
domestic products as well as a taxation
of imports.

Finally, Article 7 of the Agreement on
Textiles and Clothing requires WTO
members to take such actions as may be
necessary to achieve improved access to
markets for textile and clothing
products. Argentina’s specific duties
and statistical tax hinder the
achievement of improved import access,
and the United States maintains that
they are contrary to Article 7.

Public Comment

Requirements for Submissions

Interested persons are invited to
submit written comments concerning
the issues raised in the dispute.
Comments must be in English and
provided in fifteen copies. A person
requesting that information contained in
a comment submitted by that person be
treated as confidential must certify that
such information is business
confidential and would not customarily
be released to the public by the
commenter. Confidential business
information must be clearly marked
‘‘BUSINESS CONFIDENTIAL’’ in a
contrasting color ink at the top of each
page of each copy.

A person requesting that information
or advice contained in a comment
submitted by that person, other than
business confidential information, be
treated as confidential in accordance
with section 135(g)(2) of the Trade Act
of 1974 (19 U.S.C. 2155)—

(1) must so designate that information
or advice;

(2) must clearly mark the material as
‘‘CONFIDENTIAL’’ in a contrasting
color ink at the top of each page or each
copy; and

(3) is strongly encouraged to provide
a non-confidential summary of the
information or advice.

Pursuant to section 127(e) of the
URAA, USTR will maintain a file on
this dispute settlement proceeding,
accessible to the public, in the USTR
Reading Room: Room 101, Office of the
United States Trade Representative, 600
17th Street, NW. Washington, DC 20508.
The public file will include a listing of
any comments made to USTR from the
public with respect to the proceeding;
the United States submissions to the
panel in the proceeding, the
submissions, or non-confidential
summaries of the submissions, to the
panel received from other participants
in the dispute, as well as the report of

the dispute settlement panel and, if
applicable, the report of the Appellate
Body. An appointment to review the file
(Docket WTO/D–13) may be made by
calling Brenda Webb at (202) 395–6186.
The USTR Reading Room is open to the
public from 10:00 a.m. to 12 noon and
1:00 p.m. to 4:00 p.m., Monday through
Friday.
A. Jane Bradley,
Assistant U.S. Trade Representative for
Monitoring and Enforcement.
[FR Doc. 97–2427 Filed 1–30–97; 8:45 am]
BILLING CODE 3190–01–M

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

Reports, Forms and Recordkeeping
Requirements Agency Information
Collection Activity Under OMB Review

AGENCY: Department of Transportation
(DOT).
ACTION: Notice and Request for
Comments.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this notice announces that
the Information Collection Request (ICR)
abstracted below has been forwarded to
the Office of Management and Budget
(OMB) for review and comment. The
ICR describes the nature of the
information collection and its expected
cost and burden. The Federal Register
Notice with a 60-day comment period
soliciting comments on the following
collection of information was published
November 21, 1996 [FR 61, Page 59271].
DATES: Comments on this notice must be
received on or before April 1, 1997.
FOR FURTHER INFORMATION CONTACT: Mr.
Richard Cronin. Telephone: (202) 366–
9424.

SUPPLEMENTARY INFORMATION:

Office of the Secretary

Title: Indoor Air Quality Medical
Questionnaire.

OMB Control Number: 2105–0533.
Type of Request: New Collection.
Affected Entities: 5,500 Occupants of

the U.S. Department of Transportation
workers in the Nassif Building.

Abstract: The Department of
Transportation (DOT) is announcing a 3-
year voluntary health questionnaire to
conduct surveys to provide medical
evaluations of DOT workers in the
Nassif Building. Participation is entirely
voluntary. Health surveys of the Nassif
Building occupants will be conducted to
help determine the role that the
building conditions play in employees
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health. In several weeks, a survey will
be conducted to establish a baseline of
information. The same survey will be
conducted again after the cleaning and
repair of the building is complete to
further identify the link between
employees’ symptoms and building
conditions. The results of the survey
will provide updated data on the status
of employees’ health as it relates to the
Nassif Building.

Estimated Total Burden on
Respondents: 1,500 hours.
ADDRESSES: Comments should be sent to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget, 725–17th Street, NW,
Washington, DC 20503, Attention OST
Desk Officer. As it relates to this
information collection comments are
invited on: Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Department, including
whether the information will have
practical utility; the accuracy of the
Department’s estimate of the burden of
the proposed information collection;
ways to enhance the quality, utility and
clarity of the information to be
collected; and ways to minimize the
burden of the collection of information
on respondents, including the use of
automated collection techniques or
other forms of information technology.

Issued in Washington, DC, on January 27,
1997.
Phillip A. Leach,
Clearance Officer, United States Department
of Transportation.
[FR Doc. 97–2370 Filed 1–30–97; 8:45 am]
BILLING CODE 4910–62–P

Aviation Proceedings; Agreements
Filed During the Week Ending 1/24/97

The following Agreements were filed
with the Department of Transportation
under the provisions of 49 U.S.C 412
and 414. Answers may be filed within
21 days of date of filing.

Docket Number: OST–97–2084.
Date filed: January 21, 1997.
Parties: Members of the International

Air Transport Association.
Subject: PTC3 0042 dated December

10, 1996; Japan/Korea-South East Asia
(incl. U.S. Territories); (Summary
attached.); Intended effective date:
February 1, 1997.

Docket Number: OST–97–2099.
Date filed: January 24, 1997.
Parties: Members of the International

Air Transport Association.
Subject: PTC12 USA-EUR Fares 0022

dated January 24, 1997; US-UK Add-on
Amounts; Intended effective date: April
1, 1997.

Docket Number: OST–97–2100.
Date filed: January 24, 1997.
Parties: Members of the International

Air Transport Association.
Subject: COMP Telex Reso 024f; Local

Currency Fare Changes—South Africa;
Intended effective date: January 24,
1997.
Paulette V. Twine,
Chief, Documentary Services.
[FR Doc. 97–2465 Filed 1–30–97; 8:45 am]
BILLING CODE 4910–62–P

Notice of Applications for Certificates
of Public Convenience and Necessity
and Foreign Air Carrier Permits Filed
Under Subpart Q During the Week
Ending January 24, 1997

The following Applications for
Certificates of Public Convenience and
Necessity and Foreign Air Carrier
Permits were filed under Subpart Q of
the Department of Transportation’s
Procedural Regulations (See 14 CFR
302.1701 et. seq.). The due date for
Answers, Conforming Applications, or
Motions to modify Scope are set forth
below for each application. Following
the Answer period DOT may process the
application by expedited procedures.
Such procedures may consist of the
adoption of a show-cause order, a
tentative order, or in appropriate cases
a final order without further
proceedings.

Docket Number: OST–97–2092.
Date filed: January 23, 1997.
Due Date for Answers, Conforming

Applications, or Motion to Modify
Scope: February 20, 1997.

Description: Application of Emery
Worldwide Airlines, Inc., pursuant to 49
U.S.C. Section 41102 and Subpart Q of
the Regulations, applies for certificate
authority authorizing Emery Air to
provide scheduled foreign air
transportation of property and mail
between (1) Dayton, Ohio, and the co-
terminal points Guadalajara and Mexico
City, Mexico, and (2) Laredo, Texas, and
Monterrey, Mexico.

Docket Number: OST–97–2097.
Date filed: January 24, 1997.
Due Date for Answers, Conforming

Applications, or Motion to Modify
Scope: February 21, 1997.

Description: Application of Flying
Colours Airlines, Limited, pursuant to
49 U.S.C. 41301, and Subpart Q of the
Regulations, applies for a foreign air
carrier permit to engage in charter
foreign air transportation of persons and
property as follows: between any point
or points in the United Kingdom and
any point or points in the United States,
either directly or via intermediate or
beyond points in other countries, with

or without stopovers; between any point
or points in the United States and any
point or points not in the United
Kingdom or the United States; and, any
other charter flights authorized pursuant
to Part 212 of the Department’s
regulations.
Paulette V. Twine,
Chief Documentary Services.
[FR Doc. 97–2464 Filed 1–30–97; 8:45 am]
BILLING CODE 4910–62–P

Federal Aviation Administration

Notice of Intent To Rule on Application
(#97–03–C–00–JAC) To Impose and
Use the Revenue From a Passenger
Facility Charge (PFC) at Jackson Hole
Airport, Submitted by the Jackson
Hole Airport Board, Jackson, Wyoming

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of intent to rule on
application.

SUMMARY: The FAA proposes to rule and
invites public comment on the
application to impose and use PFC
revenue at Jackson Hole Airport under
the provisions of 49 U.S.C. 40117 and
Part 158 of the Federal Aviation
Regulations (14 CFR 158).
DATES: Comments must be received on
or before March 3, 1997.
ADDRESSES: Comments on this
application may be mailed or delivered
in triplicate to the FAA at the following
address: Alan E. Wiechmann, Manager;
Denver Airports District Office, DEN–
ADO; Federal Aviation Administration;
26805 E. 68th Avenue, Suite 224;
Denver, CO 80249–6361.

In addition, one copy of any
comments submitted to the FAA must
be mailed or delivered to Mr. George
Larson, Airport Manager, at the
following address: Jackson Hole Airport,
P.O. Box 159, Jackson, WY 83001.

Air Carriers and foreign air carriers
may submit copies of written comments
previously provided to Jackson Hole
Airport, under section 158.23 of Part
158.
FOR FURTHER INFORMATION CONTACT:
Mr. Christopher Schaffer, (303) 342–
1258; Denver Airports District Office,
DEN–ADO; Federal Aviation
Administration; 26805 68th Avenue,
Suite 224; Denver, CO 80249–6361. The
application may be reviewed in person
at this same location.
SUPPLEMENTARY INFORMATION: The FAA
proposes to rule and invites public
comment on the application (#97–03–C–
00–JAC) to impose and use PFC revenue
at Jackson Hole Airport, under the
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provisions of 49 U.S.C. 40117 and Part
158 of the Federal Aviation Regulations
(14 CFR Part 158).

On January 22, 1997, the FAA
determined that the application to
impose and use the revenue from a PFC
submitted by the Jackson Hole Airport,
Jackson, Wyoming, was substantially
complete within the requirements of
section 158.25 of Part 158. The FAA
will approve or disapprove the
application, in whole or in part, no later
than April 22, 1997.

The following is a brief overview of
the application.

Level of the proposed PFC: $3.00.
Proposed charge effective date: June

1, 1997.
Proposed charge expiration date:

August 1, 1998.
Total requested for use approval:

$375,000.00.
Brief description of proposed project:

Impose & Use: Access road safety
improvements; Snow removal
equipment-skid steer; Airfield sweeper;
Impose Only: ARFF building expansion.

Class or classes of air carriers which
the public agency has requested not be
required to collect PFC’s: None.

Any person may inspect the
application in person at the FAA office
listed above under FOR FURTHER
INFORMATION CONTACT and at the FAA
Regional Airports Office located at:
Federal Aviation Administration,
Northwest Mountain Region, Airports
Division, ANM–600, 1601 Lind Avenue
S.W., Suite 540, Renton, WA 98055–
4056.

In addition, any person may, upon
request, inspect the application, notice
and other documents germane to the
application in person at the Jackson
Hole Airport.

Issued in Renton, Washington, on January
22, 1997.
Dennis G. Ossenkop,
Acting Manager, Planning, Programming and
Capacity Branch, Northwest Mountain
Region.
[FR Doc. 97–2423 Filed 1–30–97; 8:45 am]
BILLING CODE 4910–13–M

National Highway Traffic Safety
Administration

[Docket No. 97–005; Notice 1]

Notice of Receipt of Petition for
Decision That Nonconforming 1991–
1996 Ducati 900SS Motorcycles Are
Eligible for Importation

AGENCY: National Highway Traffic
Safety Administration, DOT.
ACTION: Notice of receipt of petition for
decision that nonconforming 1991–1996

Ducati 900SS motorcycles are eligible
for importation.

SUMMARY: This notice announces receipt
by the National Highway Traffic Safety
Administration (NHTSA) of a petition
for a decision that 1991–1996 Ducati
900SS motorcycles that were not
originally manufactured to comply with
all applicable Federal motor vehicle
safety standards are eligible for
importation into the United States
because (1) they are substantially
similar to vehicles that were originally
manufactured for importation into and
sale in the United States and that were
certified by their manufacturer as
complying with the safety standards,
and (2) they are capable of being readily
altered to conform to the standards.
DATE: The closing date for comments on
the petition is March 3, 1997.
ADDRESSES: Comments should refer to
the docket number and notice number,
and be submitted to: Docket Section,
Room 5109, National Highway Traffic
Safety Administration, 400 Seventh St.,
SW, Washington, DC 20590. [Docket
hours are from 9:30 am to 4 pm]
FOR FURTHER INFORMATION CONTACT:
George Entwistle, Office of Vehicle
Safety Compliance, NHTSA (202–366–
5306).

SUPPLEMENTARY INFORMATION:

Background
Under 49 U.S.C. 30141(a)(1)(A), a

motor vehicle that was not originally
manufactured to conform to all
applicable Federal motor vehicle safety
standards shall be refused admission
into the United States unless NHTSA
has decided that the motor vehicle is
substantially similar to a motor vehicle
originally manufactured for importation
into and sale in the United States,
certified under 49 U.S.C. 30115, and of
the same model year as the model of the
motor vehicle to be compared, and is
capable of being readily altered to
conform to all applicable Federal motor
vehicle safety standards.

Petitions for eligibility decisions may
be submitted by either manufacturers or
importers who have registered with
NHTSA pursuant to 49 CFR part 592. As
specified in 49 CFR 593.7, NHTSA
publishes notice in the Federal Register
of each petition that it receives, and
affords interested persons an
opportunity to comment on the petition.
At the close of the comment period,
NHTSA decides, on the basis of the
petition and any comments that it has
received, whether the vehicle is eligible
for importation. The agency then
publishes this decision in the Federal
Register.

J.K. Motors of Kingsville, Maryland
(‘‘J.K.’’) (Registered Importer 90–006)
has petitioned NHTSA to decide
whether 1991–1996 Ducati 900SS
motorcycles are eligible for importation
into the United States. The vehicles that
J.K. believes are substantially similar are
1991–1996 Ducati 900SS motorcycles
that were manufactured for importation
into, and sale in, the United States and
certified by their manufacturer as
conforming to all applicable Federal
motor vehicle safety standards.

The petitioner claims that it carefully
compared non-U.S. certified 1991–1996
Ducati 900SS motorcycles to their U.S.
certified counterparts, and found the
vehicles to be substantially similar with
respect to compliance with most Federal
motor vehicle safety standards.

J.K. submitted information with its
petition intended to demonstrate that
non-U.S. certified 1991–1996 Ducati
900SS motorcycles, as originally
manufactured, conform to many Federal
motor vehicle safety standards in the
same manner as their U.S. certified
counterparts, or are capable of being
readily altered to conform to those
standards.

Specifically, the petitioner claims that
non-U.S. certified 1991–1996 Ducati
900SS motorcycles are identical to their
U.S. certified counterparts with respect
to compliance with Standard Nos. 106
Brake Hoses, 111, Rearview Mirrors, 116
Brake Fluid, 119 New pneumatic Tires,
120 Tire Selection and Rims, 122
Motorcycle Brake Systems, 123
Motorcycle Controls and Displays, and
205 Glazing Materials.

Additionally, petitioner states that
non-U.S. certified 1991–1996 Ducati
900SS motorcycles are equipped with a
VIN plate that meets the requirements of
49 CFR part 565, Vehicle Identification
Number.

The Petitioner also contends that the
vehicles are capable of being readily
altered to meet the following standard,
in the manner indicated:

Standard No. 108 Lamps, Reflective
Devices and Associated Equipment: (a)
Installation of U.S.-model headlamps
and front sidemarker lights; (b)
installation of U.S.-model taillamp
assemblies which incorporate rear
sidemarker lamp and side reflectors.

Interested persons are invited to
submit comments on the petition
described above. Comments should refer
to the docket number and be submitted
to: Docket Section, National Highway
Traffic Safety Administration, Room
5109, 400 Seventh Street, SW.,
Washington, DC 20590. It is requested
but not required that 10 copies be
submitted.
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All comments received before the
close of business on the closing date
indicated above will be considered, and
will be available for examination in the
docket at the above address both before
and after that date. To the extent
possible, comments filed after the
closing date will also be considered.
Notice of final action on the petition
will be published in the Federal
Register pursuant to the authority
indicated below.

Authority: 49 U.S.C. 30141(a)(1)(A) and
(b)(1); 49 CFR 593.8; delegations of authority
at 49 CFR 1.50 and 501.8.

Issued on: January 27, 1997.
Marilynne Jacobs,
Director, Office of Vehicle Safety Compliance.
[FR Doc. 97–2371 Filed 1–30–97; 8:45 am]
BILLING CODE 4910–59–P

DEPARTMENT OF THE TREASURY

Submission for OMB Review;
Comment Request

January 23, 1997.
The Department of the Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104–13. Copies of the
submissions(s) may be obtained by
calling the Treasury Bureau clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, Room 2110, 1425 New York
Avenue, NW., Washington, DC 20220.
SPECIAL REQUEST: In order to begin the
survey described below in early to mid-
February, 1997, the Department of the
Treasury is requesting that the Office of
management and Budget (OMB) review
and approve this information collection
by January 29, 1997. To obtain a copy
of this survey, please contact the IRS
Clearance Officer at the address listed
below.

Internal Revenue Service (IRS)

OMB Number: 1545–1349.
Project Number: SOI–24.
Type of Review: Revision.
Title: Internal Revenue Service (IRS)

Federal/State TeleFile Script Study.
Description: The purpose of the

development and support of two state
scripts (Indiana and Kentucky) are to
facilitate the use of a Touchtone Data
entry (TDE) system which allows
taxpayers to file a ‘paperless’ tax return
for both their federal and state income
taxes. Additionally, this study is

expected to examine cognitive and
usability functions of the TDE system,
using specific research methodologies,
in order to assess measurement error
associated with the filing of timely and
accurate fed-state income tax returns.

Respondents; Individuals or
households.

Estimated Number of Respondents:
119.

Estimated Burden Hours Per
Respondent: 1 hour, 30 minutes.

Frequency of Response: Other.
Estimated Total Reporting Burden:

178 hours.
Clearance Officer: Garrick Shear (202)

622–3869, Internal Revenue Service,
Room 5571, 1111 Constitution Avenue,
NW, Washington, DC 20224.

OMB Reviewer: Alexander T. Hunt
(202) 395–7860, Office of Management
and Budget, Room 10226, New
Executive Office Building, Washington,
DC 20503.
Lois K. Holland,
Departmental Reports Management Officer.
[FR Doc. 97–2397 Filed 1–30–97; 8:45 am]
BILLING CODE 4830–01–M

Submission for OMB Review;
Comment Request

January 21, 1997.
The Department of Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104–13. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, Room 2110, 1425 New York
Avenue, NW., Washington, DC 20220.

U.S. Customs Service (CUS)
OMB Number: 1515–0002.
Form Number: CF 7507.
Type of Review: Reinstatement.
Title: General Declaration (Outward/

Inward).
Description: This collection of

information is used to document
clearance by the arriving aircraft at the
required inspectional facilities and
inspections by appropriate regulatory
agency staffs.

Respondents: Business or other for-
profit, Not-for-profit institutions.

Estimated Number of Respondents:
500.

Estimated Burden Hours Per
Respondent: 2 minutes.

Frequency of Response: Other (on
arrival).

Estimated Total Reporting Burden:
49,950 hours.

Clearance Officer: J. Edgar Nichols
(202) 927–1426, U.S. Customs Service,
Printing and Records Management
Branch, Room 6216, 1301 Constitution
Avenue, N.W., Washington, DC 20229.

OMB Reviewer: Alexander T. Hunt
(202) 395–7860, Office of Management
and Budget, Room 10202, New
Executive Office Building, Washington,
DC 20503.
Lois K. Holland,
Departmental Reports Management Officer.
[FR Doc. 97–2398 Filed 1–30–97; 8:45 am]
BILLING CODE 4820–02–P

Submission for OMB Review;
Comment Request

January 23, 1997.
The Department of Treasury has

submitted the following public
information collection requirement(s) to
OMB for review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104–13. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, Room 2110, 1425 New York
Avenue, NW., Washington, DC 20220.

Special Request: In order to begin the
survey described below in early to mid-
February, 1997, the Department of the
Treasury is requesting that the Office of
Management and Budget (OMB) review
and approve this information collection
by January 30, 1997. To obtain a copy
of this survey, please contact the U.S.
Mint Clearance Officer at the address
listed below.

Internal Revenue Service (IRS)

OMB Number: 1545–1432.
Project Number: PC:V 97–002–G.
Type of Review: Revision.
Title: Federal Tax Deposit (FTD)

Penalty Study; and Federal Tax Deposit
(FTD) Focus Group Interview Study.

Description: The purpose of the focus
group interviews is to obtain
participants’’ qualitative insights as they
related to FTD rules for employment
taxes to get a sense of what is working,
where the compliance problems are and
what IRS could do to resolve them.

Respondents: Business or other for-
profit.

Estimated Number of Respondents:
1,260.

Estimated Burden Hours Per
Respondent:



4831Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Notices

Telephone Screener (Taxpayers With
Penalties)—5 minutes

Telephone Screener (Taxpayers Without
Penalties)—5 minutes

Focus Group Interviews—2 hours
Travel Time—1 hour

Frequency of Response: Other.
Estimated Total Reporting Burden:

280 hours.
Clearance Officer: Garrick Shear (202)

622–3869, Internal Revenue Service,
Room 5571, 1111 Constitution Avenue,
NW, Washington, DC 20224.

OMB Reviewer: Alexander T. Hunt
(202) 395–7860, Office of Management
and Budget, Room 10226, New
Executive Office Building, Washington,
DC 20503.
Lois K. Holland,
Departmental Reports Management Officer.
[FR Doc. 97–2399 Filed 1–30–97; 8:45 am]
BILLING CODE 4830–01–P

Fiscal Service

[Dept. Circ. 570, 1996 Rev., Supp. No. 5]

Surety Companies Acceptable on
Federal Bonds; Greenwich Insurance
Company

A Certificate of Authority as an
acceptable surety on Federal Bonds is
hereby issued to the following company
under Sections 9304 to 9308, Title 31,
of the United States Code. Federal bond-
approving officers should annotate their
reference copies of the Treasury Circular
570, 1996 Revision, on page 34294 to
reflect this addition:

Greenwich Insurance Company. One
Greenwich Plaza, P.O. Box 2568,
Greenwich, Connecticut 06836–2568.
Phone: (203) 622–5200. Underwriting
Limitation b: $2,842,000. Surety
Licenses c: AL, AK, AS, AZ, AR, CA, CO,
CT, DE, DC, FL, GA, GU, HI, ID, IL, IN,
IA, KS, KY, LA, ME, MD, MA, MI, MN,
MS, MO, MT, NE, NV, NH, NJ, NM, NY,
NC, ND, OH, OK, OR, PA, PR, RI, SC,
SD, TN, TX, UT, VT, VA, VI, WA, WV,
WI, WY. Incorporated in: California.

Certificates of Authority expire on
June 30 each year, unless revoked prior
to that date. The Certificates are subject
to subsequent annual renewal as long as
the companies remain qualified (31 CFR
part 223). A list of qualified companies
is published annually as of July 1 in
Treasury Department Circular 570, with
details as to underwriting limitations,
areas in which licensed to transact
surety business and other information.

The Circular may be viewed and
downloaded through the Internet (http:/
/www.fms.treas.gov/c570.html) or
through our computerized public
bulletin board system (FMS Inside Line)

at (202) 874–6887. A hard copy may be
purchased from the Government
Printing Office (GPO), Subscription
Service Washington, DC, telephone
(202) 512–1800. When ordering the
Circular from GPO, use the following
stock number: 048–000–00499–7.

Questions concerning this Notice may
be directed to the U.S. Department of
the Treasury, Financial Management
Service, Funds Management Division,
Surety Bond Branch, 3700 East-West
Highway, Room 6F04, Hyattsville, MD
20782, telephone (202) 874–6765.

Dated: January 13, 1997.
Charles F. Schwan III,
Director, Funds Management Division,
Financial Management Service.
[FR Doc. 97–2346 Filed 1–30–97; 8:45 am]
BILLING CODE 4810–35–M

Internal Revenue Service

[Project No. TIRNO–97–R–00018]

Proposed Establishment of a Federally
Funded Research and Development
Center

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of intent.

SUMMARY: The Internal Revenue Service
(IRS) intends to sponsor a Federally
Funded Research and Development
Center (FFRDC) to provide system
engineering and technical assistance
along with strategic advice and
guidance. Also required will be
technical management capabilities to
facilitate the operation and
modernization of Tax Systems. The
FFRDC will be established under the
authority of 48 CFR Subpart 35.017 and
Office of Federal Procurement Policy
Letter 84–1. The FFRDC shall provide
technical advice and assistance to the
IRS and/or its contractors in the areas of
program and project management. This
will consist of expert advice/guidance
focused on increasing the effectiveness
and efficiency of strategic information
management and technical activities.
The FFRDC will be available for IRS’s
Chief Information Officer (CIO) or the
CIO’s designees or Department of the
Treasury executive support. Examples
of this support may include, but are not
limited to the following:
—Information Systems (IS) input to

business case development
—Business Process Analysis
—IS management and oversight of IRS

contractors
—Evaluation of IRS contractors’

performance and development of
performance measures

—Development of recommendations
regarding a prime integration
contractor

—Evaluation of IRS effectiveness
—Ad hoc technical advice
—Acquisition Support as necessary.
This procurement will not involve a
request for proposals. However,
expressions of interest and qualification
or capability statements should be
submitted by interested entities who are
capable of fulfilling this requirement.
The qualification or capability
statements received will be used to
select potentially qualified entities,
which may at a later date be requested
to submit additional information and/or
provide an oral presentation as part of
a final selection. This is the second of
three announcements issued under the
authority of 48 CFR 5.205 (b).
DATES: Please submit comments on this
proposed action no later than February
21, 1997. The IRS will appreciate
receiving qualification or capability
statements at your earliest convenience,
however, this information must be
received within 15 days after the third
(3rd) publication of this announcement
to be considered.
ADDRESSES: Responses to this notice
must be mailed to the Internal Revenue
Service, A/C Procurement, Office of End
Users Systems Branch, 6009 Oxon Hill
Road, Oxon Hill, MD 20745 7th floor/
Constellation Building M:P:I:E
SUPPLEMENTARY INFORMATION: Upon
request, a copy of a scope of work for
the intended FFRDC will be mailed to
any interested party or interested parties
can download the information from the
IRS Procurement Bulletin Board System
(PBBS). Please follow these instructions
to access the PBBS, dial the following
number (202) 799–0943. Your system
must be set at the following defaults:
Baud Rate of 9600, No Parity, 8 Data
Bits, 1 Stop Bit. The system will prompt
you for your name, business name and
address, the kind of system you are
using, user ID and a password of your
choice. At the Main System Menu the
following will appear ‘‘Make your
selection (T,F,E, etc. . . .):’’ Type ‘‘L’’
and press the <ENTER> Key. Type ‘‘S’’
to select a library and press the
<ENTER> Key. Type ‘‘RFP’’ and press
the <ENTER> Key. Type ‘‘F’’ and press
the <Enter> Key to list files. Press the
<ENTER> Key to view the list of files.
Type ‘‘C’’ to view the file list. Download
the file ‘‘FFRDC.DOC’’. The system
operates 24 hours a day 7 days a week.
Send a written request, for a copy of the
statement of work, to the contracting
officer at the address specified above.
No oral communication will be
accepted. Qualification or Capability
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Statement, should be submitted in
written form to the Contracting Officer
at the address specified above.
Responses to this notice should make
reference to Project No. TIRNO–97-R–
00018.
Gregory D. Rothwell,
Assistant Commissioner (Procurement).
[FR Doc. 97–2343 Filed 1–30–97; 8:45 am]
BILLING CODE 4830–01–U
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elsewhere in the issue.
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DEPARTMENT OF AGRICULTURE

National Agricultural Statistics Service

Notice of Intent To Extend and Revise
a Currently Approved Information
Collection

Correction

In notice document 97–495, beginning
on page 1311, in the issue of Thursday,
January 9, 1997, make the following
correction:

On page 1311, in the first column, in
the DATES: section, ‘‘[insert date 65
days from publication]’’ should read
‘‘March 17, 1997’’.
BILLING CODE 1505-01-D

INTERNATIONAL TRADE COMMISION

Sunshine Act Meeting

Correction

In notice document 97–2179,
appearing on page 4078, in the issue of
Tuesday, January 28, 1997,
DEPARTMENT OF COMMERCE was
inadvertently added to the agency line
and should be removed.
BILLING CODE 1505-01-D

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-38158; File No. SR-NYSE-
96-34]

Self-Regulatory Organizations; Notice
of Filing and Order Granting Partial
Accelerated Approval of a Proposed
Rule Change by the New York Stock
Exchange, Inc. to Make Permanent the
Near Neighbor, Capital Utilization and
Rule 103A Pilot Programs for
Measuring Specialist Performance and
Adopt a New Specialist Performance
Measure

January 10, 1997.

Correction
In notice document 97–1220

beginning on page 2704 in the issue of
Friday, January 17, 1997, make the
following correction:

On page 2706, in the first column,
under the heading IV. Solicitation of
Comments, in the 27th line, ‘‘[insert
date 21 days from date of publication]’’
should read ‘‘February 7, 1997’’.
BILLING CODE 1505-01-D

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-38113; International Series
Release No. 1042; File No. SR-PHLX-96-45]

Self-Regulatory Organizations;
Philadelphia Stock Exchange,
Incorporated; Approval of Proposed
Rule Change Relating to Minimum
Transaction Size for Customized
Foreign Currency Options

Correction
In notice document 97–442, beginning

on page 1356, in the issue of Thursday,

January 9, 1997, make the following
correction:

On page 1356, in the third column,
above the FR Doc. line, the signature
was omitted and should read as set forth
below.
Margaret H. McFarland,
Deputy Secretary.
BILLING CODE 1505-01-D

TENNESSEE VALLEY AUTHORITY

18 CFR Part 1314

Book-Entry Procedures for TVA Power
Securities Issued Through the Federal
Reserve Banks

Correction

In rule document 97–228, beginning
on page 920 in the issue of Tuesday,
Janury 7, 1997, make the following
corrections:

§ 1314.2 [Corrected]

1. On page 920, in the third column,
in § 1314.2, the second paragraph
should be designated as ‘‘(a)’’.

§ 1314.5 [Corrected]

2. On page 922, in the first column,
in § 1314.5(b), in the sixteenth line,
‘‘Reserve bank’’ should read ‘‘Reserve
Bank’’.

§ 1314.7 [Corrected]

3. On the same page, in the third
column, in § 1314.7, in the fifth line,
‘‘Reserve Bank’’ should read ‘‘Reserve
Banks’’.
BILLING CODE 1505-01-D
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Part II

Department of the
Interior
Office of Surface Mining Reclamation and
Enforcement

30 CFR Part 740, et al.
Underground Mining Activities: Valid
Existing Rights and Section 522(e)
Prohibitions; Proposed Rules
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 740, 745, 761, and 772

RIN 1029–AB42

Valid Existing Rights

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
proposing to amend its regulations to
redefine the circumstances under which
a person has valid existing rights (VER)
to conduct surface coal mining
operations in areas where these
operations are otherwise prohibited by
section 522(e) of the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or ‘‘the Act’’). OSM also is
proposing to establish requirements and
procedures and define responsibilities
for the submission and processing of
requests for VER determinations, modify
and clarify the applicability of the
existing operation exemption, remove
the requirement that requests for
compatibility determinations for surface
coal mining operations on national
forest lands be accompanied by a permit
application, and, with certain
exceptions, require a VER determination
as a prerequisite for approval of coal
exploration activities that may result in
substantial disturbance of the lands
listed in section 522(e) of SMCRA. The
proposed rule also contains numerous
editorial revisions and organizational
changes intended to improve overall
consistency and clarity. If the proposed
rule becomes final, it would result in
removal of all existing suspensions of
the affected regulations.
DATES: Electronic or written comments:
OSM will accept electronic or written
comments on the proposed rule until
5:00 p.m. Eastern time on June 2, 1997.

Public hearings: Anyone wishing to
testify at a public hearing must submit
a request on or before 5:00 p.m. Eastern
time on March 17, 1997. Because OSM
will hold a public hearing at a particular
location only if there is sufficient
interest, hearing arrangements, dates
and times, if any, will be announced in
a subsequent Federal Register notice.
Any disabled individual who needs
special accommodation to attend a
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT.
ADDRESSES: Electronic or written
comments: Submit electronic comments
to osmrules@osmre.gov. Mail written

comments to the Administrative Record,
Office of Surface Mining Reclamation
and Enforcement, 1951 Constitution
Avenue, N.W., Washington, DC 20240
or hand-deliver to the person listed
under FOR FURTHER INFORMATION
CONTACT.

Public hearings: If there is sufficient
interest, hearings may be held in
Billings, MT; Denver, CO; Lexington,
KY; Washington, DC; and Washington,
PA. To request a hearing, contact the
person listed under FOR FURTHER
INFORMATION CONTACT by the time
specified under DATES using any of the
methods listed for ‘‘Electronic or written
comments’’.

FOR FURTHER INFORMATION CONTACT:
Dennis Rice, Rules and Legislation,
Office of Surface Mining Reclamation
and Enforcement, Room 115, South
Interior Building, 1951 Constitution
Avenue, N.W., Washington, DC 20240.
Telephone: (202) 208–2829. E-mail
address: drice@osmre.gov. Additional
information concerning OSM, this rule,
and related documents may be found on
OSM’s home page at http://
www.osmre.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Public Comment Procedures.
II. General Background on Proposed Rule.
III. Discussion of Proposed Rule.

A. Sections 740.4, 740.11 and 745.13: VER
Determinations for Lands Protected by
Paragraphs (e)(1) and (e)(2) of Section
522 of SMCRA.

1. Who is Responsible for VER
Determinations for Non-Federal Lands
Within Section 522(e)(1) Areas?

2. Which VER Definition Applies to Lands
Listed in Paragraphs (e)(1) and (e)(2) of
Section 522?

3. What Other Changes are Proposed?
B. Sections 740.10 and 745.10: Information

Collection.
C. Section 761.5: Definition of Valid

Existing Rights.
1. Statutory and Regulatory History.
2. Basic Definition.
3. Property Rights Demonstration.
4. Good Faith/All Permits Standard.
5. Needed for and Adjacent Standard.
6. VER for Access and Haul Roads.
7. Transferability of VER.
8. Continually Created VER: VER When

Prohibitions Come into Effect After
August 3, 1977.

D. Section 761.5: Definition of ‘‘Surface Coal
Mining Operations Which Exist on the
Date of Enactment’’.

E. Section 761.11: Areas Where Surface Coal
Mining Operations are Prohibited or
Limited.

1. Existing Operation Exemption.

2. Removal of Paragraph (h).
F. Section 761.12: Coordination with

Permitting Process; Waiver Requirements
and Procedures.

G. Section 761.13: Submission and
Processing Requirements for Requests for
VER Determinations.

1. Paragraph (a): Which agency will
process a request for a VER
determination?

2. Paragraph (b): What information must a
request for a VER determination include?

3. Paragraph (c): How may the public
participate in the VER determination
process?

4. Paragraph (e): How may a determination
be appealed?

H. Section 772.12: Requirements for Coal
Exploration on Lands Unsuitable for
Surface Coal Mining.

I. Effect in Federal Program States and on
Indian Lands.

J. Effect on State Programs.
IV. Procedural Matters

I. Public Comment Procedures

Electric or Written Comments
Comments should be specific and

confined to issues pertinent to the
proposed rule. They also should include
explanations in support of the
commenter’s recommendations. OSM
appreciates any and all comments, but
those most useful and likely to
influence decisions on the content of a
final rule will be those that either
involve personal experience or include
citations to and analyses of the Act, its
legislative history, its implementing
regulations, case law, other pertinent
State or Federal laws or regulations,
technical literature, or other relevant
publications.

Except for comments provided in an
electronic format, commenters should
submit two copies of their comments
whenever practicable. Comments
received after the time indicated under
DATES or at locations other than the
OSM office listed under ADDRESSES will
not necessarily be considered in the
final decision or included in the
administrative record.

Public Hearing
Persons wishing to testify at a public

hearing must contact the person listed
under FOR FURTHER INFORMATION
CONTACT by the time indicated under
DATES. If no one requests an opportunity
to comment at a public hearing, no
hearing will be held.

If a public hearing is held, it will
continue until all persons scheduled to
speak have been heard. Persons in the
audience who were not scheduled to
speak but who wish to do so will be
heard following the scheduled speakers.
The hearing will end after all scheduled
speakers and any other persons present
who wish to speak have been heard.
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Filing of a written statement at the
time of the hearing will assist the
transcriber and facilitate preparation of
an accurate record. Submission of
electronic or written statements to OSM
in advance of the hearing will allow
OSM officials to prepare adequate
responses and appropriate questions.

Public Meeting

If there is only limited interest in a
hearing at a particular location, a public
meeting, rather than a public hearing,
may be held. Persons wishing to meet
with OSM representatives to discuss the
proposed rule may request a meeting by
contacting the person listed under FOR
FURTHER INFORMATION CONTACT. All
meetings will be open to the public and,
if possible, notice of the meetings will
be posted at the appropriate locations
listed under ADDRESSES. A written
summary of each public meeting will be
made a part of the administrative record
of this rulemaking.

II. General Background on Proposed
Rule

Section 522(e) of SMCRA provides
that, subject to VER, there shall be no
surface coal mining operations on
certain lands after the date of enactment
(August 3, 1977). The Act exempts
operations in existence on that date.
Section 522(e)(1) protects all lands
within the boundaries of units of the
National Park System; the National
Wildlife Refuge System; the National
System of Trails; the National
Wilderness Preservation System; the
Wild and Scenic Rivers System,
including study rivers designated under
section 5(a) of the Wild and Scenic
Rivers Act; and National Recreation
Areas designated by Act of Congress.
Section 522(e)(2) protects Federal lands
within the boundaries of any national
forest, although it provides a
mechanism and criteria for approving
(a) surface operations and impacts
incident to an underground mine on any
type of national forest land, and (b) any
type of surface operations on lands that
lack significant forest cover and are
located west of the 100th meridian.
Section 522(e)(3) prohibits operations
that would adversely impact publicly
owned parks and properties listed on
the National Register of Historic Places;
however, it permits operations that
receive joint approval from the
regulatory authority and the agency
with jurisdiction over the park or place.
Except for mine access and haul roads,
section 522(e)(4) prohibits operations
within 100 feet of the outside right-of-
way line of any public road, but it

provides a mechanism and criteria for
approval of exceptions from this
prohibition. Section 522(e)(5) prohibits
operations within 100 feet of a cemetery
or within 300 feet of a public building,
school, church, community or
institutional building, or public park.
This paragraph also prohibits operations
within 300 feet of an occupied dwelling,
but it allows the owner of the dwelling
to waive the prohibition.

SMCRA does not define or explain the
VER exemption. As discussed in greater
detail in other sections of this preamble,
OSM previously defined or attempted to
define VER by regulation in 1979, 1983,
1988, and 1991. None of these efforts
was fully successful. Judicial review of
the 1979 and 1983 definitions and
related rules resulted in the remand of
several provisions, including most of
the 1983 definition of VER. In 1988,
OSM proposed a new definition, which
it withdrew in 1989 for further study.

On July 18, 1991 (56 FR 33152–65),
OSM again proposed to revise the
definition of VER and related rules. The
comment period for this proposal
originally closed September 16, 1991,
but, by notice dated September 12, 1991
(56 FR 46396), OSM extended the
deadline until October 16, 1991. In
addition, in response to requests from
interested persons, OSM scheduled and
held two public hearings on the
proposed rule, one in Knoxville,
Tennessee, which attracted 27 speakers,
and another in Morgantown, West
Virginia, at which 3 individuals offered
testimony.

The overwhelmingly majority of the
approximately 750 comments received
did not directly discuss either the
proposed rule language or the specific
issues upon which OSM had requested
comment. Instead, the commenters
opposed the proposed rule in principle
because they believed that it would lead
to increased mining in national parks
and wildlife refuges and irreparable or
uncompensated damage to dwellings,
cemeteries, churches, and other
structures. Copies of all comments
received and transcripts of the public
hearings are on file as part of the
administrative record of the 1991
rulemaking effort.

Before OSM completed development
of a final rule, the President signed the
Energy Policy Act of 1992 (EPAct),
Public Law 102–486, 206 Stat. 2776,
into law on October 24, 1992. Section
2504(b) of that statute effectively placed
a one-year moratorium on adoption of a
new or revised VER definition.

At the Department’s request, Congress
included a revised version of this

moratorium in the appropriations acts
for fiscal years 1994 and 1995 for the
Department of the Interior and related
agencies. Specifically, the Fiscal Year
1995 Appropriations Act (Pub. L. 103–
332) contained a provision that
effectively prohibited the Department
from publishing a final Federal VER
definition or disapproving existing State
definitions of VER until October 1,
1995. However, Congress did not
include the moratorium language in the
fiscal year 1996 appropriations
legislation or continuing resolutions.

After evaluating the comments
received and taking intervening events
into consideration, OSM has decided to
withdraw the 1991 proposal and
publish a new, extensively revised
proposed rule concerning the definition
of VER and related issues. The new
proposed rule is based upon, but not
identical to, the 1991 proposal. Except
as discussed below, all substantive
comments received in response to the
1991 proposed rule have been
considered in developing the rule being
proposed today. However, because OSM
has decided to withdraw the 1991
proposal in favor of the rule being
proposed today, the preamble does not
necessarily discuss the disposition of all
comments. Persons who believe that the
new proposal does not adequately
address their 1991 concerns must
submit new comments or resubmit
relevant portions of earlier comments to
insure consideration of those concerns
during development of the final rule.

Some commenters expressed
opposition to OSM’s position that the
prohibitions and limitations of section
522(e) of SMCRA do not apply to
subsidence or other adverse surface
impacts resulting from underground
mining activities conducted beneath or
adjacent to protected lands. OSM
announced this policy in a separate
Federal Register document (56 FR
33170–71) published on July 18, 1991,
in tandem with the proposed rule
concerning VER. However, on
September 21, 1993, in National
Wildlife Fed’n v. Babbitt, 835 F. Supp.
654 (D.D.C. 1993), the court vacated the
policy set forth in the notice and
remanded the issue to the Secretary for
rulemaking in accordance with the
notice and comment procedures of the
Administrative Procedure Act (5 U.S.C.
553). OSM is addressing this issue in a
separate rulemaking, which is also being
published in proposed form in today’s
Federal Register.
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III. Discussion of Proposed Rule

A. Sections 740.4, 740.11 and 745.13:
VER Determinations for Lands Protected
by Paragraphs (e)(1) and (e)(2) of
Section 522 of SMCRA

1. Who Is Responsible for VER
Determinations for Non-Federal Lands
Within Section 522(e)(1) Areas?

While SMCRA does not directly
address responsibilities for VER
determinations, section 503(a) speaks of
States having exclusive jurisdiction over
the regulation of surface coal mining
and reclamation operations on non-
Federal lands. In accordance with this
principle, former 30 CFR 761.4, as
promulgated on March 13, 1979 (44 FR
15341), assigned the responsibility for
VER determinations to the regulatory
authority, with the Secretary retaining
responsibility for VER determinations
involving Federal lands.

On February 16, 1983 (48 FR 6935),
OSM revised the Federal lands
regulations at 30 CFR 740.4 by adding
paragraph (a)(4). This paragraph
narrowed the Secretary’s responsibility
for VER determinations by restricting it
to proposed surface coal mining
operations that would be located on
Federal lands within the boundaries of
any areas listed in paragraph (e)(1) or
(e)(2) of section 522 of the Act. In the
same rulemaking, OSM revised 30 CFR
745.13 by adding paragraph (o). This
paragraph specifies that the Secretary
may not delegate the responsibility for
making VER determinations on Federal
lands within any areas listed in
paragraph (e)(1) or (e)(2) of section 522
to the State in a cooperative agreement
for the regulation of mining on Federal
lands. The preamble to that rulemaking
explains that exclusive authority for
VER determinations involving those
lands is an integral component of the
Secretary’s commitment to protect the
areas listed in paragraphs (e)(1) and
(e)(2) of section 522 in accordance with
congressional direction and to prevent
mining on Federal lands within the
National Park System (48 FR 6917, col.
2, February 16, 1983).

On September 14, 1983 (48 FR 41312),
OSM removed 30 CFR 761.4 because it
was no longer needed in view of the
provisions added to 30 CFR 740.4 and
745.13 on February 16, 1983. Citizen
and environmental groups filed a
challenge to the removal; they also used
this occasion as an opportunity to argue
that SMCRA requires that the Secretary
make VER determinations in all cases
involving lands within the boundaries
of section 522(e)(1) areas, regardless of
ownership. The court rejected the
plaintiffs’ arguments, noting that section

503(a) of the Act ‘‘permits States to
assume exclusive jurisdiction over the
regulation of surface coal mining and
reclamation operations on non-Federal
lands.’’ In re Permanent Surface Mining
Regulation Litigation II, Round III—
Valid Existing Rights, 22 ERC 1557,
1566 (D.D.C. 1985) (‘‘PSMRL II, Round
III—VER’’). The court also noted that
nothing in section 523(c) of the Act,
which prohibits the Secretary from
delegating to the States his authority to
designate Federal lands as unsuitable
for mining under section 522 of the Act,
‘‘persuades the court to the contrary.’’
Ibid.

However, in oral arguments defending
against the challenge, counsel for the
Government stated that:

[I]n those situations where surface mining
on private inholdings will affect federal
lands, that kicks in the Federal Lands
Program, and under the Federal Lands
Program, the Secretary makes the VER
determination, so there may be
circumstances where you have a private
inholding within the protected area, in which
the Secretary would make the VER
determination, but he can’t in the abstract
know when he’s going to be required to make
that determination, until he knows what land
is going to be mined, and what potential
impact that might have on federal lands.

Transcript of Oral Argument, Dec. 21,
1984, at 46; quoted in PSMRL II, Round
III—VER, 22 ERC at 1566.

The court did not address the validity
or interpretation of this argument,
which, taken at face value, would
extend the reach of the Federal lands
program to lands in which there is no
element of Federal ownership.

On November 20, 1986 (51 FR 41952–
62), OSM published a final rule
document that suspended a number of
regulations. Among other things, that
document, which is known as the 1986
suspension notice, partially suspended
the VER definition promulgated on
September 14, 1983. In the preamble
discussion of the impact of the
suspension of the VER definition on the
Federal lands program, OSM announced
that the Secretary would make VER
determinations for non-Federal lands
within the boundaries of the areas listed
in section 522(e)(1) whenever surface
coal mining operations on those lands
would affect the Federal interest (51 FR
41955). This policy is known as the
‘‘affected by’’ standard. However, the
notice did not suspend or modify 30
CFR 740.4(a)(4), which provides only
that the Secretary is responsible for VER
determinations for Federal lands, or any
other rule to reflect this policy.

In 1991, OSM requested comment on
whether the policy set forth in the 1986
suspension notice (the ‘‘affected by’’

standard) should be codified. Based on
the comments received and further
review of the background of this issue,
the agency is reconsidering the 1986
policy. OSM is now seeking comment
on four alternatives with respect to
responsibility for VER determinations
for non-Federal lands within the areas
protected by section 522(e)(1):

(1) Reaffirming existing 30 CFR
740.4(a)(4), which would mean that
OSM would be responsible for making
all VER determinations for Federal
lands in section 522(e)(1) areas and that
the regulatory authority (either OSM or
the State) would be responsible for
making all determinations for non-
Federal lands;

(2) Reaffirming existing 30 CFR
740.4(a)(4) and revising 30 CFR Part 761
to provide that the regulatory authority
(either OSM or the State) must obtain
the concurrence of the pertinent land
management agency before finding that
a person has VER for any lands within
the boundaries of the areas listed in 30
CFR 761.11(a)(1) and section 522(e)(1)
of the Act;

(3) Codifying the ‘‘affected by’’
standard, the policy set forth in the 1986
suspension notice; or

(4) In a variation on the affected by
standard, requiring that OSM make all
VER determinations for both Federal
and non-Federal lands within the
boundaries of the areas designated in 30
CFR 761.11(a)(1) and section 522(e)(1)
of the Act.

For the reasons discussed below,
OSM has selected the first alternative as
the preferred alternative. Therefore,
although OSM retains the option of
adopting any of the alternatives, the rule
text being proposed today reflects the
first alternative, which would assign
responsibility for making VER
determinations for all non-Federal lands
to the regulatory authority. If OSM
ultimately adopts an alternative other
than the preferred alternative, the text of
the final rules will be revised in a
manner consistent with the alternative
selected. As discussed in finding G of
this preamble, OSM also is proposing to
revise 30 CFR Part 761 to clearly
delineate agency responsibilities for
VER determinations for both Federal
and non-Federal lands. See proposed 30
CFR 761.13(a).

Adoption of the first alternative
would be consistent with the
congressionally mandated doctrine of
State primacy as expressed in sections
101(f) and 503(a) of SMCRA. In
particular, section 503(a) provides for
exclusive State jurisdiction over the
regulation of surface coal mining and
reclamation operations on non-Federal
lands, except as specified in sections
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521 (Federal oversight) and 523 (Federal
lands) and Title IV of the Act
(abandoned mine land reclamation).
The first alternative would also
complement OSM’s policy of a shared
commitment with the States to achieve
the goals of SMCRA. This policy
promotes mutual trust and a spirit of
cooperation between OSM and the
States and maximizes the States’ role in
environmental protection and the
regulation of surface coal mining and
reclamation operations within their
borders. Subchapter C of 30 CFR
Chapter VII provides that State
regulatory programs must be no less
stringent than the Act and no less
effective than the Secretary’s regulations
in meeting the requirements of the Act.
Hence, there should be no difference in
the degree of environmental protection
regardless of whether OSM or the State
makes the VER determination.

The second alternative is identical to
the first in that the regulatory authority
would be responsible for making VER
determinations for all non-Federal
lands, including those within the
boundaries of section 522(e)(1) areas.
However, under the second alternative,
if the proposed operation would be
located on land within the boundaries
of an area listed in section 522(e)(1), the
agency statutorily responsible for
management of the protected lands
would have to concur with the
regulatory authority’s determination
before the determination could take
effect. If adopted, this provision would
be added to the decisionmaking
requirements of proposed 30 CFR
761.13(d). This alternative would
largely preserve the State’s lead role in
the regulatory process in keeping with
the dictates of sections 101(f) and 503(a)
of SMCRA while providing additional
assurance that the lands designated in
section 522(e)(1) receive the level of
protection that Congress intended; i.e.,
minimization of surface coal mining
operations on lands that Congress
designated as unsuitable for surface coal
mining operations. It is somewhat
analogous to 30 CFR 816.116(b)(3)(i)
and 817.116(b)(3)(i), which require that
the regulatory authority obtain the
concurrence of State agencies
responsible for the administration of
forestry and wildlife programs when
approving revegetation success
standards for operations with a
postmining land use involving woody
plants. Although SMCRA did not
require adoption of that provision (just
as SMCRA does not require the
concurrence of the land management
agency for VER determinations
involving section 522(e)(1) areas), OSM

nevertheless deemed it appropriate to
promote attainment of SMCRA’s
environmental protection and land
reclamation goals.

The chief argument in favor of the
third alternative (codification of the
affected by standard) is that the Federal
interest in lands included within the
boundaries of section 522(e)(1) areas
(national parks, wildlife refuges, wild
and scenic rivers, wilderness areas, etc.)
is not necessarily limited to lands
included in the definition of Federal
lands in section 701(4) of the Act.
Activities on private inholdings may, in
fact, affect Federal lands. The
boundaries of section 522(e)(1) areas are
established by Congress or the President
in recognition of the national
significance of these areas and the
uniquely high natural, historical, or
cultural values associated with the
lands included therein. Surface coal
mining operations on non-Federal lands
within the boundaries of section
522(e)(1) areas could affect the Federal
interest by adversely impacting the
values for which the lands were
designated, at least on a short-term
basis.

Adoption of the third alternative
would afford the Federal government
(the Secretary) a decisionmaking role in
VER determinations for operations on
lands in which there is any type of
Federal interest, even if the Federal
government has no property interest in
the lands in question. Historically,
proponents of this alternative have
argued that reserving this authority to
the Secretary would ensure national
consistency and may result in more
favorable consideration of arguments
advanced by the Federal land
management agency with jurisdiction
over the protected site. Implementation
of this alternative would require
delineation of the responsibilities of the
various State and Federal agencies
involved (including which agency has
authority to make the affected by
determination) and establishment of
procedures to coordinate interagency
processing of requests for VER
determinations.

The fourth alternative, under which
OSM would be responsible for making
all VER determinations for all lands
within the boundaries of section
522(e)(1) areas, is a variation on the
affected by standard. This alternative
relies upon the argument that because
Congress or the President established
the boundaries of those areas, all lands
within their boundaries must possess
values of national significance or
interest. Therefore, surface coal mining
operations on any lands within the
boundaries of those areas would

automatically affect the Federal interest
in some way. Also, in many cases, non-
Federal lands are intertwined with
Federal lands in such a fashion that
activities on the non-Federal lands
would have an impact on the Federal
lands in terms of noise, dust, and other
environmental factors.

The affected by standard represents
current OSM policy. Although the 1986
suspension notice does not explain the
basis or origin of the policy, it appears
that the policy arises from the
Government’s oral argument in PSMRL
II, Round III–VER, as quoted in the
decision. This argument apparently
derives from and expands upon
language in the court’s earlier decision
in In re Permanent Surface Mining
Regulation II, Round I, No. 79–1144
(D.D.C. July 6, 1984), slip op. at 11–15
(hereinafter ‘‘PSMRL II, Round I’’). In
that decision, the court noted that the
definition of ‘‘surface coal mining
operations’’ in section 701(28) of the Act
includes a broad ‘‘affected by’’ test and
that under section 523(a) of SMCRA and
the definition of ‘‘Federal lands
program’’ in section 701(5), all surface
coal mining and reclamation operations
on Federal lands are subject to the
Federal lands program.

Because the scope of the decision in
PSMRL II, Round I was limited to
Federal lands, and because the court in
PSMRL II, Round III–VER did not review
the merits of the position suggested in
oral argument by Government counsel,
neither decision compels adoption of an
affected by standard.

Also, in PSMRL II, Round I, the court
struck down 30 CFR 740.11(a)(3) (1983)
only to the extent that that rule did not
apply the Federal lands program to all
Federal lands. Specifically, the court
held that, with respect to the
jurisdiction of the Federal lands
program, the Secretary is ‘‘powerless to
limit’’ the statutory definition of
‘‘surface coal mining operations’’ in
section 701(28) and that, ‘‘if surface
mining activities take place on Federal
lands, the Secretary is powerless to
exclude them from the Federal lands
program.’’ Id. at 14–15. The court
rejected the Secretary’s argument, as
stated in the preamble to the 1983
rulemaking, that
because of the interaction of the State
primacy provision, section 503 of the Act,
with section 523 of the Act, the Federal lands
program can be interpreted to exclude State
or privately-owned surface overlying
Federally-owned coal where the operation
will not involve mining the Federally-owned
coal and where there will be no disturbance
of the Federally-owned estate.
48 FR 6921, February 16, 1983.
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Nothing in this decision would
compel extension of the Federal lands
program to lands in which there is no
Federal property interest, i.e., lands in
which both the surface and mineral
estates are entirely in non-Federal
ownership. There is no indication that
the court contemplated using the
affected by test in section 701(28) to
extend the Federal lands program to
lands in which there is no Federal
property interest. The court noted that
‘‘[w]hen Congress discussed state
administration of the Act, it virtually
always referred to non-federal lands.’’
Id. at 14.

Furthermore, when OSM
repromulgated 30 CFR 740.11(a) in 1990
to address the judicial remand, the
agency rejected a commenter’s argument
that the court had explicitly endorsed
an affected by test to determine the
jurisdiction of the Federal lands
program. In declining to adopt an
affected by standard, OSM stated that:

An ‘‘affected by’’ test would be very
difficult to administer. A determination that
the Federal interest would or would not be
affected would have to be made on a case-
by-case basis, and could be subject to
different interpretations.
55 FR 94001, March 13, 1990.

In summary, SMCRA does not appear
to require adoption of an affected by
standard. Therefore, OSM’s preferred
alternative is to return to the pre-1986
approach, which, in accordance with
the language of section 503(a) of the Act,
provided the regulatory authority with
exclusive jurisdiction to make VER
determinations for all non-Federal
lands.

Regardless of which alternative is
adopted, the Secretary would retain
exclusive authority for making VER
determinations for Federal lands within
the boundaries of the areas listed in 30
CFR 761.11(a)(1) and section 522(e)(1)
of the Act and for Federal lands (but not
private inholdings) within the
boundaries of any national forest. None
of the alternatives would affect the
memorandum of understanding between
OSM and the U.S. Department of
Agriculture, Forest Service, which
details the procedures applicable to the
processing of requests for VER
determinations involving lands for
which the Forest Service owns the
surface estate. Each primacy State (State
with a regulatory program approved
under section 503 of SMCRA) would
retain the authority to make VER
determinations for non-Federal lands
within national forest boundaries.

Under the first and second
alternatives, the regulatory authority
would be responsible for making VER

determinations for all non-Federal
lands, including those within the
boundaries of section 522(e)(1) areas.
The second alternative includes an
additional requirement that the
regulatory authority obtain the
concurrence of the agency with
management jurisdiction over the area if
the land is located in an area listed in
section 522(e)(1). The third alternative
would extend the Secretary’s
responsibility to include VER
determinations for non-Federal lands
within section 522(e)(1) areas whenever
surface coal mining operations on those
lands would affect the Federal interest.
And, under the fourth alternative, the
Secretary would be responsible for
making VER determinations for all non-
Federal lands within the boundaries of
section 522(e)(1) areas.

None of the alternatives would affect
responsibilities for VER determinations
for other types of Federal or non-Federal
lands. Except as provided in the second,
third, and fourth alternatives, the
regulatory authority would retain sole
responsibility for VER determinations
for non-Federal lands. In primacy States
without a Federal lands cooperative
agreement pursuant to 30 CFR Part 745,
the Secretary would remain responsible
for making VER determinations for
Federal lands under paragraphs (3), (4),
and (5) of section 522(e) of the Act. In
primacy States with a Federal lands
cooperative agreement, the State
regulatory authority would remain
responsible for making VER
determinations pursuant to paragraphs
(3), (4), and (5) of section 522(e) for
Federal lands not listed in paragraph (1)
or (2) of section 522(e).

2. Which VER Definition Applies to
Lands Listed in Paragraphs (e)(1) and
(e)(2) of Section 522?

Under section 503(a) of SMCRA,
States with regulatory programs
approved by the Secretary have
exclusive jurisdiction (except as
otherwise provided in sections 521 and
523 of the Act) over all surface coal
mining and reclamation operations
located or proposed to be located on
non-Federal, non-Indian lands within
the State’s borders. Section 523(c)
further provides that a State may enter
into a cooperative agreement with the
Secretary under which the State also
would assume responsibility for the
regulation of mining on Federal lands
within its borders.

The Federal lands rules at 30 CFR
740.11(a) currently specify that, upon
approval of a State regulatory program
pursuant to 30 CFR Part 732 or
promulgation of a Federal program for a
State under 30 CFR Part 736, that

program will apply to all surface coal
mining and reclamation operations on
any Federal lands within the State
except Indian lands. Therefore, under
the current rules, the Secretary must
apply the State program definition of
VER when making VER determinations
for Federal lands in primacy States.

However, on November 20, 1986, at
51 FR 41952–62, OSM published a
document that, among other things,
partially suspended the VER definition
promulgated on September 14, 1983.
Although the document did not suspend
any provision of 30 CFR Part 740, the
portion of the preamble that discusses
the impact of the suspension of the VER
definition on the Federal lands program
slightly modifies the general principle
that, consistent with 30 CFR 740.11(a)
as discussed in the preceding paragraph,
OSM must use the VER definition set
forth in the applicable State or Federal
regulatory program when making VER
determinations for Federal lands.
Specifically, the preamble states at 51
FR 41955 that when a state definition
relies upon an all-permits standard,
OSM will apply the State standard as if
it includes a good faith component. In
addition, the preamble provides that,
pending promulgation of a new Federal
definition of VER, OSM will not process
requests for VER determinations
involving lands within the boundaries
of units of the National Park System if
the approved State program definition
of VER includes a takings standard. (See
Part III.C. of this preamble for an
explanation of the all-permits, good
faith/all permits, and takings standards
for VER.) At present, the deferral policy
affects only units of the National Park
System within Illinois and West
Virginia. OSM adopted this policy as a
result of concerns expressed by the
National Park Service.

OSM is now proposing to revise 30
CFR 740.11 (a) and (g) to specify that the
Federal definition of VER will apply
whenever a VER determination involves
lands listed in paragraph (e)(1) or (e)(2)
of section 522 of SMCRA, regardless of
whether OSM or the State is responsible
for making the determination.
Application of the Federal definition
will ensure that requests for VER
determinations involving lands of
national interest and importance are
evaluated on the basis of the same
criteria.

In primacy States without a Federal
lands cooperative agreement pursuant to
30 CFR Part 745, the Secretary would
continue to use the approved State
program definition of VER when making
VER determinations for all other types
of Federal lands under paragraphs (3),
(4), and (5) of section 522(e) of the Act.
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Similarly, in States with a Federal lands
cooperative agreement, the State
regulatory authority would continue to
use the State program definition of VER
when making VER determinations
pursuant to paragraphs (3), (4), and (5)
of section 522(e) for Federal lands not
listed in paragraph (1) or (2) of section
522(e) of the Act.

3. What Other Changes Are Proposed?

OSM is proposing to revise 30 CFR
740.4(a)(5) and 30 CFR 745.13(p) to
incorporate references to the provisions
of 30 CFR Part 761 that correspond to
section 522(e) of SMCRA. In addition, to
conform with the language of section
522(e) of the Act, which refers only to
surface coal mining operations, OSM is
proposing to replace the term ‘‘surface
coal mining and reclamation
operations’’ in 30 CFR 740.4(a)(4) and
745.13(o) with ‘‘surface coal mining
operations.’’ This change will also
ensure consistency with the policy set
forth in the preamble to a final rule
published on April 5, 1989 (54 FR
13814), which specifies that SMCRA
does not require a permit or other
regulatory authority approval as a
prerequisite for conducting reclamation
work alone. In other words, the latter
change clarifies that the prohibitions
and restrictions of 30 CFR 761.11(a) and
section 522(e) do not apply to
reclamation activities such as the
restoration of abandoned mine lands or
bond forfeiture sites.

B. Sections 740.10 and 745.10:
Information Collection

The proposed rule changes discussed
in III.A. will not alter the information
collection burden associated with Parts
740 and 745. However, OSM is
proposing certain editorial revisions to
§§ 740.10 and 745.10 to maintain
consistency with Departmental
guidance concerning the format and
content of these sections.

C. Section 761.5: Definition of Valid
Existing Rights

1. Statutory and Regulatory History

As discussed in the portion of this
preamble entitled ‘‘General Background
on Proposed Rule,’’ section 522(e) of
SMCRA (30 U.S.C. 1272(e)) prohibits
surface coal mining operations on
certain lands in the absence of a waiver
or compatibility finding unless a person
has VER to conduct such operations or
unless the operation was in existence on
the date of enactment (August 3, 1977).
SMCRA does not define or explain VER,
and the legislative history of both
section 522(e) in general and the phrase

‘‘subject to valid existing rights’’ in
particular is sparse.

The committee report on H.R. 2, the
House version of the legislation that
ultimately became SMCRA, contains the
following discussion:

The language ‘‘subject to valid existing
rights’’ in section 522(e) is intended,
however, to make clear that the prohibition
of strip mining on the national forests is
subject to previous court interpretations of
valid existing rights. For example, in West
Virginia’s Monongahela National Forest, strip
mining of privately owned coal underlying
federally owned surface has been prohibited
as a result of United States v. Polino, 133 F.
Supp. 772 (1955). In this case the court held
that ‘‘stripping was not authorized by
mineral reservation in a deed executed before
the practice was adopted in the county where
the land lies, unless the contract expressly
grants stripping rights by use of direct or
clearly equivalent words. The party claiming
such rights must show usage or custom at the
time and place where the contract is to be
executed and must show that such rights
were contemplated by the parties.’’ The
phrase ‘‘subject to valid existing rights’’ is
thus in no way intended to open up national
forest lands to strip mining where previous
legal precedents have prohibited stripping.
H.R. Rep. No. 218, 95th Cong., 1st Sess. 95
(1977).

The committee report on S. 7, the
Senate version of the legislation that
ultimately became SMCRA, contains a
similar discussion, including the
statement that:

The language of 422(e) [now 522(e)] is in
no way intended to affect or abrogate any
previous State court decisions. * * * The
phrase ‘‘subject to valid existing rights’’ is
thus in no way intended to open up national
forest lands to strip mining where previous
legal precedents have prohibited stripping.
S. Rep. No. 218, 95th Cong., 1st Sess. 94–95
(1977).

Thus, the committee reports
accompanying the versions of SMCRA
passed by each chamber of Congress
emphasize that the VER exemption is
intended to maintain existing State
prohibitions on surface coal mining
operations. The reports do not discuss
whether or how Congress intended VER
to apply as a means of authorizing
operations that SMCRA would
otherwise prohibit. In other words, the
reports emphasize that nothing in
SMCRA was intended to create new
property rights or mining authority for
surface coal mining operations.

The conference committee report does
not address this issue. See H.R. Conf.
Rep. No. 493, 95th Cong., 1st Sess. 110–
11 (1977).

On several occasions, a colloquy
between Congressmen Udall and
Roncalio during floor debate on H.R. 2,
the House bill that eventually became

SMCRA, has been interpreted to mean
that one purpose of the VER provision
in SMCRA may be to avoid the
compensable takings that could
otherwise result from the application of
the prohibitions of section 522(e).
Congressman Roncalio proposed an
amendment to delete the sentence in
section 601(d) that reads, ‘‘[v]alid
existing rights shall be preserved and
not affected by such designation.’’
(Section 601 provides for the
designation of Federal lands as
unsuitable for noncoal mining.)
Congressman Udall, who is generally
recognized as the chief architect of
SMCRA, opposed the amendment
‘‘because it takes from the bill a
statement that valid legal rights should
be preserved. I do not think we should
do that without paying compensation
under the fifth amendment.’’ 123 Cong.
Rec. 12,878 (1977). The House rejected
the amendment and retained the
language at issue.

However, nothing in this colloquy
provides any guidance on how Congress
intended VER under section 522(e) to be
defined. Because section 601 addresses
only noncoal mining operations on
Federal lands, Congressman Udall’s
statement and the sentence in question
in section 601(d) probably refer to VER
as that term is defined under the
General Mining Law of 1872 and similar
Federal laws involving the public
domain. In such statutes, the term VER
typically refers to the set of
circumstances under which persons
who have unvested interests or
expectations in Federal lands or
minerals will be allowed to vest those
interests or expectations as property
rights when the United States is the fee
owner. In general, the VER provisions of
those statutes apply to cases in which
the Federal government changes the
eligibility criteria or other requirements
for vesting of property rights. In such
cases, the term VER refers to
circumstances in which a person who
has taken some action to vest a property
right in Federal lands or minerals has
the right to complete the process
regardless of any statutory or regulatory
changes to the contrary. This type of
VER is not analogous to VER for surface
coal mining operations under section
522(e) of SMCRA, which applies to both
private and Federal lands and does not
involve a transfer of a property right
from the Federal government to another
party. Instead, VER under section 522(e)
of SMCRA concerns a person’s right to
use property for a particular purpose
(conducting surface coal mining
operations) when that person already
has vested property rights.
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Although the legislative history of
SMCRA is largely silent on the meaning
of VER, the extent to which the Federal
government and States may prohibit or
restrict the exercise of private property
rights without providing compensation
is determined by case law established
pursuant to the Fifth and Fourteenth
Amendments to the U.S. Constitution.
Accordingly, in its first rulemaking
defining VER, OSM ‘‘endeavored to
determine the point at which payment
would be required because a taking had
occurred, then to define ‘valid existing
rights’ in those terms, i.e., those rights
which cannot be affected without
paying compensation.’’ 44 FR 14992–93,
March 13, 1979.

OSM’s first regulatory definition of
VER provided that, except for haul
roads, VER included only those
property rights in existence on August
3, 1977, the owners of which either had
obtained all necessary permits for the
proposed surface coal mining operation
on or before August 3, 1977 (the ‘‘all
permits’’ standard), or could
demonstrate that the coal for which the
exemption was sought was both needed
for and immediately adjacent to a
surface coal mining operation in
existence on August 3, 1977 (the
‘‘needed for and adjacent’’ standard). 44
FR 14902, 15342 (March 13, 1979).

The mining industry, the State of
Illinois, the National Wildlife
Federation, and assorted environmental
organizations all challenged the validity
of the 1979 definition. Because the
plaintiffs presented no evidence of
specific harm, the court declined to rule
on the constitutionality of the
definition. However, the court held that
a person who applies for all permits, but
fails to receive one or more through
government delay, engenders the same
investments and expectations as a
person who has obtained all permits.
Specifically, the court stated that ‘‘a
good faith attempt to have obtained all
permits before the August 3, 1977 cut-
off date should suffice for meeting the
all permits test.’’ In re Permanent
Surface Mining Regulation Litigation I,
14 ERC 1083, 1091 (D.D.C. 1980),
(‘‘PSMRL I, ROUND I’’).

To comply with this decision, which
partially remanded the all permits
standard, OSM suspended the definition
of VER insofar as it required that all
permits have been obtained prior to
August 3, 1977 (45 FR 51547–48,
August 4, 1980). The suspension
document stated that, pending further
rulemaking, OSM would interpret the
definition as including the court’s
suggestion that a good faith effort to
obtain all permits should suffice to

establish VER. This standard is known
as the ‘‘good faith/all permits’’ standard.

The industry plaintiffs appealed those
portions of the District Court’s decision
in PSMRL I, ROUND I that were adverse
to their interests. However, the U.S.
Court of Appeals for the District of
Columbia Circuit remanded the appeal
in 1981 after the government informed
the court that it was reconsidering the
1979 definition. Thus, the court never
reached a decision on the merits of the
appeal.

On June 10, 1982 (47 FR 25278), OSM
published a proposed rule setting forth
six options for revising the definition of
VER. These options included the good
faith/all permits standard, a mineral
rights ownership standard, a mineral
rights ownership plus right to mine by
the method intended standard (the
‘‘ownership and authority to mine’’
standard), and three variations on the
latter two standards. Since the proposed
standards all attempted to establish a
clearly defined ‘‘bright line’’ test for
VER, they became known as
‘‘mechanical tests.’’

Commenters criticized each option as
either too broad or too narrow, and
many argued that one or more of the
proposed options would result in a
taking of property without just
compensation in violation of the Fifth
and Fourteenth Amendments to the U.S.
Constitution. Because the Supreme
Court has consistently declined to
prescribe set formulas for determining
when a taking will occur, OSM
concluded that any mechanical test
likely would be either over-inclusive or
under-inclusive of all potential takings
that might result from the section 522(e)
prohibitions. Therefore, the final rule
promulgated on September 14, 1983 (48
FR 41314) included a definition of VER
which provided, in part, that a person
has VER if a prohibition on surface coal
mining operations would result in a
compensable taking of that person’s
property interests under the Fifth and
Fourteenth Amendments to the U.S.
Constitution. This standard is known as
the ‘‘takings’’ standard.

The revised definition also defined
the ‘‘needed for’’ aspect of the needed
for and adjacent standard and
established the concept of ‘‘continually
created VER’’ to protect the rights of
persons with mining operations or
mineral interests in areas that come
under the protection of section 522(e)
sometime after August 3, 1977, as would
occur, for example, when a park is
created or expanded or a protected
structure is built after that date.

However, the U.S. District Court for
the District of Columbia subsequently
remanded most of the revised definition

on procedural grounds. The court held
that the takings standard represented
such a significant departure from the
options presented in the proposed rule
that a new notice and comment period
was necessary to comply with the
public participation requirements of the
Administrative Procedure Act (5 U.S.C.
553). See PSMRL II, ROUND III–VER, 22
ERC 1557, 1564. The court also held
that the proposed rule failed to provide
adequate notice that it would expand
the needed for and adjacent standard to
include properties acquired after the
date of enactment of SMCRA (August 3,
1977). Accordingly, the court remanded
both the takings standard (including
that portion of the newly adopted
continually created VER provision that
relied on the takings standard) and the
revised needed for and adjacent
standard to the Secretary for proper
notice and comment.

In response to this order, on
November 20, 1986 (51 FR 41952,
41961), OSM suspended most of the
September 14, 1983 definition of VER.
Since the court upheld the concept of
continually created VER for existing
operations as set forth in 30 CFR
761.5(d)(1), that portion of the revised
definition was not suspended. As
discussed at 51 FR 41954–55, in the
absence of an applicable State program
definition of VER, the suspension notice
effectively reinstated the 1980 good
faith/all permits standard and the
original (1979) needed for and adjacent
standard, while adding a continually
created VER component for operations
in existence at the time a protected
feature comes into existence or is
expanded. Except as discussed in Part
III.A. of this preamble, the suspension
notice did not impact State program
definitions or their application by either
the State or OSM.

On December 27, 1988 (53 FR 52374),
OSM proposed the good faith/all
permits standard and the ownership and
authority to mine standard as options
for a regulatory definition of VER.
Under the ownership and authority to
mine standard, an individual could
establish VER by demonstrating
possession of both a right to the coal
and the right to mine it by the method
intended, as determined by State law.
After evaluating the comments received,
OSM withdrew the entire proposed rule
for further study on July 21, 1989 (54 FR
30557).

As part of that study, OSM and the
University of Kentucky College of Law,
in cooperation with the American Bar
Association, cosponsored a national
symposium on April 3–4, 1990, on the
meaning of VER under SMCRA. Volume
5, Number 3 of the Journal of Mineral
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Law and Policy, contains the
proceedings of this symposium. The
participants did not reach a consensus
on how to define VER.

Also in 1990, Belville Mining
Company, an Ohio mining firm, filed
suit against the Secretary of the Interior
alleging that he had, among other
things, (1) failed to perform a mandatory
duty to promulgate the definition of
VER needed to implement section
522(e); (2) in lieu of regulations, issued
various statements and directives on
VER (including the policy set forth in
the November 20, 1986 suspension
notice) without notice and comment in
violation of the Administrative
Procedure Act; and (3) made VER
determinations relying on State
regulations identical to an invalidated
Federal regulation. Belville Mining Co.
v. Lujan, No. C–1–89–790 (S.D. Ohio
1991) (‘‘Belville I’’).

In a July 22, 1991, decision, the court
in Belville I, (1) ordered the Secretary to
begin proceedings to promulgate a final
rule defining VER; (2) enjoined him
from enforcing or applying the
November 20, 1986 suspension notice or
any temporary directive that extends the
policy of the suspension notice; and (3)
directed him to immediately begin
proceedings to disapprove State
program definitions of VER that rely
upon the all permits standard. On
September 21, 1992, pursuant to the
Government’s motion for
reconsideration, the court narrowed the
latter portion of its ruling to require
only the disapproval of the Ohio
program definition of VER insofar as
that definition affects Belville and its
VER applications. In doing so, the court
accepted the Government’s argument
that federal remedy law prohibits the
imposition of injunctive remedies that
are beyond the scope of the plaintiff’s
individual injuries and related VER
applications. Consequently, OSM
interprets the decision barring use of the
1986 policy as applying only to Ohio. In
all other States, OSM continues to
adhere to the policy set forth in the
November 20, 1986 suspension
document.

On July 18, 1991, OSM proposed to
revise the definition of VER by
reinstating the takings standard, the
good faith/all permits standard, and the
1979 version of the needed for and
adjacent standard. In addition, the
proposed rule eliminated the separate
provisions concerning continually
created VER for existing operations and
incorporated the concept of continually
created VER into the other standards for
VER.

OSM did not finalize this rule before
the President signed the Energy Policy

Act of 1992 (Pub. L. 102–486, 206 Stat.
2776) (EPAct) into law on October 24,
1992. Section 2504(b) of that law
required adherence to the VER policy in
the November 20, 1986 suspension
notice (51 FR 41952) for one year after
the date of enactment. That provision
had the effect of suspending the Belville
I decision in Ohio and halting
publication of a new final rule defining
VER. Although the EPAct provision
expired on October 24, 1993, the
appropriations acts for the Department
of the Interior and related agencies for
fiscal years 1994 and 1995 each
included a moratorium on adoption of
a new or revised Federal VER definition
or disapproval of existing State program
definitions of VER. The last moratorium
(section 111 of H.R. 4602 (1994))
expired October 1, 1995. Congress did
not include similar language in any
legislative for fiscal year 1996.

2. Basic Definition

In many respect, the definition of VER
being proposed today resembles the
definition previously proposed on July
18, 1991. Both rules include a basic
definition that describes VER as a set of
circumstances under which a person
may conduct surface coal mining
operations which section 522(e) of the
Act would otherwise prohibit. The
definition also clarifies that, even if a
person has VER, surface coal mining
and reclamation operations on these
lands are subject to all other
requirements of the Act and the
pertinent regulatory program. The VER
exemption does not entitle a person to
an exemption from any other permitting
requirements or performance standards.
This language establishes the
conceptual framework within which the
standards of paragraphs (a) and (b) of
the definition must be applied.

3. Property Rights Demonstration

Like the 1991 proposal, paragraph (a)
of the definition of VER at 30 CFR 761.5
in this proposed rule would reinstate
the requirement that a person claiming
VER for any type or aspect of surface
coal mining operations other than roads
must demonstrate that a legally binding
conveyance, lease, deed, contract, or
other document vests that person with
the property right, as of the date that the
land came under the protection of
section 522(e) of the Act and 30 CFR
761.11, to conduct the type of surface
coal mining operations intended.
Interpretation of the comments relied
upon to establish these rights must be
based upon applicable State statutory or
case law, or, if no applicable law exists,
upon custom and generally accepted

usage at the time and place that the
documents came into existence.

This provision, which originally
appeared in the 1979 definition but was
deleted in 1983 without explanation,
should ensure consistency with section
510(b)(6)(C) of SMCRA, which provides
that ‘‘the surface-subsurface legal
relationship shall be determined in
accordance with State law,’’ and with
the legislative history of the Act, which
indicates that Congress did not intend to
enlarge or diminish property rights
under State law. See H.R. Conf. Rep. No.
493, 95th Cong. 1st Sess. 106 (1977);
H.R. Rep. No. 218, 95th Cong. 1st Sess.
95 (1977); and S. Rep. No. 128, 95th
Cong. 1st Sess. 94–95 (1977). The
legislative history frequently references
United States v. Polino, 131 F. Supp.
772 N.D. W.Va. 1955), in which the
court held that the right to use surface
mining methods to recover privately
owned coal underlying Federal lands
within the Monongahela National Forest
depends upon the language of the deed,
the interpretation of which is a matter
of State law.

The property rights demonstration
requirement being proposed today
differs slightly from the 1979 rule. First,
it incorporates the concept of
continually created VER, which means
that the property rights must be vested
as of the date that the land comes under
the protection of the Act. In some cases,
this date may be later than the date of
enactment of SMCRA (August 3, 1977),
which is the date referenced in the 1979
rule. The proposed change recognizes
that houses, churches, roads, parks, and
other features protected by section
522(e) come into existence and are
expanded on an ongoing basis. Because
the protection of section 522(e) is not
limited to those features in existence on
the date of enactment, VER for lands
coming under the protection of the Act
after the date of enactment should not
be limited to property rights in
existence on the date of enactment.

Second, the proposed rule no longer
limits eligible property rights to the
right to produce coal. Property rights
(and hence VER) may exist for (1)
surface coal mining operations such as
coal preparation plants and coal mine
waste disposal sites that do not involve
coal extraction, and (2) non-extractive
activities, facilities, and surface
disturbances (such as support facilities,
ventilation shafts, and topsoil storage
areas) associated with coal-producing
surface coal mining operations.

As in the 1979 rule, the property
rights demonstration requirement does
not necessarily apply to roads. VER
standards for roads are set forth in
paragraph (b) of the proposed definition.
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4. Good Faith/All Permits Standard

In addition to the property rights
demonstration, the proposed definition
requires that a person claiming VER for
surface coal mining operations other
than roads meet either the good faith/all
permits standard of paragraph (a)(1) or
the need for and adjacent standard of
paragraph (a)(2), which is discussed at
length under a subsequent heading in
this preamble.

The good faith/all permits standard
provides that a person has VER if, prior
to the date the land came under the
protection of 30 CFR 761.11 and section
522(e) of the Act, that person or a
predecessor in interest had obtained, or
made a good faith effort to obtain, all
State and Federal permits and other
authorizations required to conduct
surface coal mining operations.
Potentially necessary permits and
authorizations include, but are not
limited to, State mining permits,
National Pollutant Discharge
Elimination System (NYDES) permits,
U.S. Forest Service special use permits,
air quality plan approvals, U.S. Mine
Safety and Health Administration
ground control plan approvals, and (for
some types of facilities) building
permits and zoning charges. Expired or
lapsed permits or authorizations are not
acceptable. If no permits were required
prior to the enactment of SMCRA, none
are needed to establish VER, provided
the person obtained, or made a good
faith attempt to obtain, all necessary
authorizations to operate from all
appropriate State and Federal agencies
by the pertinent date. See the
Greenwood Land and Mining Company
and Mower Lumber Company VER
determinations at 46 FR 36758 and 45
FR 52467, respectively.

OSM believes that the good faith/all
permits standard is the standard most
consistent with the legislative history of
section 522(e), which indicates that
Congress’ purpose in enacting section
522(e) was to prevent new surface coal
mining operations in the listed areas,
either to protect human health, safety,
and general welfare or because the
environment values and other features
associated with these areas are generally
incompatible with surface coal mining
operations. See S. Rep. No. 128, 95th
Cong. 1st Sess. 94 (1977). The two other
principal potential standards (the
takings standard and the ownership and
authority to mine standard) would be
either far more complex and difficult to
administer (the takings standard) or
much less protective of the areas listed
in section 522(e) (the ownership and
authority to mine standard).

Almost all commenters from every
interest group opposed the takings
standard when OSM first formally
proposed it in 1991. In particular, they
objected to its subjective or
unpredictable nature and the potentially
onerous information collection and
analytical burdens it would place on
persons seeking a VER determination
and the agency making the
determination. The ownership and
authority to mine standard arguably
would be less complex and more
objective than the takings standard, but
it would offer no protection to section
522(e) lands beyond that afforded by the
right-of-entry provisions of the
permitting requirements applicable to
surface coal mining and reclamation
operations on all lands. Such a result
most likely would not be in accordance
with congressional intent in enacting
the prohibitions of sections 522(e). See
S. Rep. No. 128, 95th Cong. 1st Sess. 94
(1977).

OSM recognizes that the U.S. Court of
Appeals for the District of Columbia
Circuit found that the legislative history
of SMCRA suggests that ‘‘Congress did
not intend to infringe on valid property
rights or effect takings through section
522(e).’’ Nat’l Wildlife Fed’n v. Hodel,
839 F.2d 694, 750 (D.D.C. 1988)
(‘‘NWF’’). However, OSM does not
believe that this statement militates
against adoption of a good faith/all
permits standard for VER. As discussed
at length in the portion of this preamble
entitled ‘‘Statutory and Regulatory
History,’’ in PSMRL I, ROUND I, supra,
at 14 ERC 1091, the court declined to
find the closely related 1979 all permits
standard unconstitutional. The
definition being proposed today is
consistent with that court’s decision
that ‘‘a good faith attempt to have
obtained all permits before the August
3, 1977 cut-off date should suffice for
meeting the all permits test.’’
Furthermore, in Hodel v. Virginia
Surface Mining & Reclamation Ass’n,
452 U.S. 264, 296 n.37 (1981) (‘‘Hodel’’),
the U.S. Supreme Court stated that,
while nothing in the statutory language
of SMCRA or its legislative history
would compel adoption of an all
permits standard for VER, section 522(e)
‘‘does not, on its face, deprive owners of
land within its reach of economically
viable use of their land since it does not
proscribe nonmining uses of such land.’’
There is nothing in court decisions to
date, the statute, or the legislative
history that would preclude OSM from
exercising its discretion to adopt a good
faith/all permits standard for VER under
section 522(e).

Section 522(e) is a form of land use
regulation that may be considered

analogous to certain provisions of
zoning law. VER under section 522(e) is
generally analogous to those provisions
of land use laws that define when a
person attains a vested right to a
particular land use regardless of
subsequent changes in zoning
ordinances that would otherwise
prohibit or restrict that use. State laws
vary widely with respect to when a
person develops a vested interest in a
particular land use, but mere ownership
is rarely sufficient. Some States require
that a person both obtain all necessary
permits and make significant
expenditures in reliance on those
permits. Others require that a person
reach a certain point in the permit
process or make substantial good faith
expenditures based on the existing
zoning before he or she develops a
vested interest in uses allowed under
that zoning.

The good faith/all permits standard
for VER has a similar effect and is based
in part on a similar rationale. Therefore,
OSM anticipates that, in any review of
the validity of a final VER standard, a
court would consider principles
analogous to those that have guided
judicial decisions on challenges to the
validity of zoning ordinances and
similar land use regulatory provisions.
In general, the courts have upheld land
use restrictions as a legitimate exercise
of the police power under the U.S.
Constitution.

In making VER determinations, OSM
and 20 of the 24 States with primacy
rely upon a VER definition that includes
either the all permits standard or the
good faith/all permits standard. Apart
from the Belville litigation and The
Sunday Creek Coal Co. v. Hodel, No. C–
2–88–0416 (S.D. Ohio, June 2, 1988)
(‘‘Sunday Creek’’), OSM is aware of no
cases in which the State or Federal
courts have found that the good faith/all
permits standard or an agency
determination that a person did not
have VER under the good faith/all
permits standard was invalid on the
basis of a conclusion that the standard
or determination would result in a
compensable taking of a property
interest under the Fifth and Fourteenth
Amendments to the U.S. Constitution.
Belville and Sunday Creek are isolated
cases that do not establish precedent
outside the Southern District of Ohio.

OSM believes that the good faith/all
permits standard proposed in this rule
is both reasonable and consistent with
congressional intent. As discussed
above, there is a lack of clear or directly
applicable legislative history with
respect to how Congress intended the
VER exemption in section 522(e) of the
Act to be interpreted. In the absence of
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such guidance or direction, the good
faith/all permits standard would
balance a number of statutory purposes
and policy objectives for this
rulemaking, including ensuring basic
fairness, establishing a reasonable
standard that is practicable to
administer, providing substantial
environmental protection to
congressionally designated areas,
encouraging efficient removal of coal
resources, minimizing disruption of
existing State regulatory programs and
expectations engendered thereunder,
and avoiding across-the-board or
indiscriminate compensable takings of
property interests.

5. ‘‘Needed for and Adjacent’’ Standard
The ‘‘needed for and adjacent’’

standard in the definition of VER
promulgated on March 13, 1979 (44 FR
14902, 15342) provided that any person
who owned an ongoing surface coal
mining operation for which all permits
were obtained prior to August 3, 1977,
possessed VER for coal immediately
adjacent to that operation if the person
had a property right to the coal as of
August 3, 1977, and if he or she could
demonstrate that the coal was needed
for the ongoing operation. The National
Wildlife Federation challenged this
standard as unduly expanding the scope
of the VER exemption beyond that
intended by Congress. However, the
court upheld the standard, finding it to
be ‘‘a rational method of allowing
mining when denial would gravely
diminish the value of the entire mining
operation, thereby constituting a taking
under Supreme Court declarations.’’
PSMRL I, Round I, 14 ERC 1083, 1091–
92 (D.D.C. 1980).

The revised definition of VER
promulgated on September 14, 1983 (48
FR 41315–16) modified the ‘‘needed for
and adjacent’’ standard by deleting the
requirement that the owner of the
operation have acquired the property
rights to the coal for which the
exemption is sought prior to August 3,
1977 (although OSM’s response to a
comment concerning this issue at 48 FR
41316 suggests that the deletion may
have been unintentional). In that
rulemaking, OSM also defined ‘‘needed
for’’ as meaning that the extension of
mining to the coal in question is
essential to make the surface coal
mining operation as a whole
economically viable.

The National Wildlife Federation
challenged these changes as being both
procedurally and substantively
improper. The U.S. District Court for the
District of Columbia agreed in part,
finding that the agency had failed to
comply with the Administrative

Procedure Act (5 U.S.C. 553) by not
affording the public adequate notice and
opportunity for comment on these two
changes. The court did not rule on the
merits of the revised standard. PSMRL
II, Round III–VER, 22 ERC 1566–67. In
response, on November 20, 1986 (51 FR
41952, 41961), OSM suspended
paragraph (c) of the 1983 definition of
VER. In the preamble to the suspension
notice, OSM stated that, pending
adoption of a new rule, it would rely
upon the approved State program
definition in primacy States. In non-
primacy States, the suspension had the
effect of restoring the 1979 version of
the needed for and adjacent standard,
which did not contain a definition of
‘‘needed for.’’ 51 FR 41954–55,
November 20, 1986.

On July 18, 1991, OSM proposed to
revise the 1983 definition by reinstating
the property rights ownership
requirement and removing the sentence
defining the ‘‘needed for’’ component of
the standard. In the preamble to this
proposed rule, OSM stated that the
explanation of ‘‘needed for’’ in the 1983
definition did not substantively clarify
the meaning or application of the
needed for and adjacent standard. In
addition, OSM proposed to replace the
requirement that both the property
rights and the operation have been in
existence on August 3, 1977, with a
requirement that both have been in
existence on the date that the land for
which the exemption is sought came
under the protection of 30 CFR 761.11
and section 522(e) of the Act. The latter
change reflects the concept of
continually created VER, which was
upheld in NWF, supra, 839 F.2d 694,
750.

With two significant exceptions, the
definition being proposed today
substantively resembles the one
proposed on July 18, 1991. One change
clarifies that the standard applies to
land, not just coal, needed for an
existing operation. Land may be
essential to the operation for reasons
other than the coal it contains. For
example, an operator has little leeway in
the location of ventilation shafts for
underground mines.

Also, OSM has attempted to eliminate
any ambiguity caused by use of the term
‘‘ongoing surface coal mining
operation’’ in the 1979 and 1983 rules.
In 1991, OSM essentially proposed to
replace ‘‘ongoing’’ with ‘‘existing.’’
However, comments received indicated
some uncertainty as to whether this
term included inactive or approved but
unstarted operations. OSM believes that
there is no rational basis for
differentiating between active
operations and those which are inactive

or approved but unstarted. Both
engender the same type of investment-
backed expectations and rely upon the
same economic planning
considerations. Both also require a
significant resource outlay. Accordingly,
OSM is now proposing to define this
standard to include land needed for and
adjacent to operations for which all
permits had been obtained, or a good
faith effort to obtain such permits had
been made, as of the date the section
522(e) prohibitions became applicable
to the land in question.

Under the revised needed for and
adjacent standard being proposed today,
VER would exist if a person can (1)
make the property rights demonstration
required by paragraph (a) of the
definition, and (2) document that the
land is both needed for and immediately
adjacent to a surface coal mining
operation for which all State and
Federal permits and other
authorizations required to conduct
surface coal mining operations had been
obtained, or a good faith effort to obtain
all necessary permits and authorizations
had been made, prior to the date the
land came under the protection of
section 522(e) and 30 CFR 761.11. OSM
does not intend for this standard to
authorize surface coal mining
operations on bond forfeiture sites, sites
with expired or revoked permits
(including permits that have expired
under section 506(c) of SMCRA),
abandoned sites, or long-dormant
facilities for which no permit was
required prior to the enactment of
SMCRA and which would have to be
substantially or completely
reconstructed before usage could
resume.

To avoid subverting the congressional
prohibitions in section 522(e), OSM
believes that VER determinations under
this standard must be based on an
analysis of how denial of the claim
would affect the value, as of the date the
land came under the protection of 30
CFR 761.11 and section 522(e), of the
operation as a whole from the time it
began operation, not merely whether the
additional land or coal would prolong
the operation’s life or provide increased
profits. Otherwise, this standard could
be used to justify unlimited expansion
of operations adjoining protected areas,
which could effectively nullify the
prohibition. This approach receives
implied support in PSMRL I, ROUND I,
14 ERC 1083, 1091–92, in which the
court upheld the needed for and
adjacent standard as a reasonable means
of avoiding compensable takings. OSM
seeks comment on whether the rule
language should be revised to explicitly
incorporate this interpretation.
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6. VER for Access and Haul Roads
As in 1991, OSM is proposing to

revise paragraph (b) of the definition of
VER to incorporate the concept of
continually created VER, which was
previously promulgated as paragraph (d)
of the September 14, 1983 definition
and upheld in subsequent litigation.
The revised definition would recognize
VER for the use or construction of an
access or haul road as part of a surface
coal mining operation if (1) the road was
in existence on the date the land upon
which it is located came under the
protection of section 522(e), (2) a right
of way or easement for the road was
properly recorded as of that date, (3) the
regulatory authority had issued a permit
for an access or haul road in that
location as of the applicable date, or (4)
the person can demonstrate the
existence of VER under the standards of
paragraph (a) of the definition. The last
alternative is a new addition intended to
clarify that, because the definition of
surface coal mining operations in 30
CFR 700.5 includes access and haul
roads, a person may also demonstrate
VER for such roads using the same
criteria applicable to other types of
surface coal mining operations and
activities.

OSM also is proposing to expand the
scope of paragraph (b) to apply to access
roads. Previous versions of this
definition have applied only to haul
roads. None of the earlier preambles
explains why access roads were not
included, but a reading of the 1979
preamble suggests that this failure may
have been an accidental by-product of
the fact that the comments received
focused exclusively on haul roads. That
preamble sets forth the following
rationale for allowing existing roads to
be used as haul roads, regardless of
location or prior use:

OSM believes that it is less damaging [to
the environment] to use existing roads,
whether or not previously used for coal
haulage, than to require construction of
additional roads. Therefore, all roads in
existence as of August 3, 1977, have valid
existing rights.
44 FR 14993, March 13, 1979.

This line of reasoning would apply
equally well to the use of existing roads
as access roads—perhaps more so, since
roads used solely for access generally
involve less massive construction
impacts and are usually used less
intensively than haul roads.
Consequently, the environmental
impacts of access roads are usually less
severe than those associated with haul
roads, which often carry heavy truck
and equipment traffic resulting in
significant noise, dust, vibration, and

other problems. In addition, permits and
recorded rights of way for access roads
are no less legitimate than permits and
recorded rights of way for haul roads.
Accordingly, OSM is proposing to apply
the standards of paragraph (b) to both
access and haul roads.

7. Transferability of VER
As in 1991, OSM is proposing to

reaffirm that VER are transferable,
primarily because the proposed
definition of VER includes a property
rights component. In essence, OSM is
proposing to consider VER as being
attached to the property to which those
rights pertain rather than as being valid
only for the person claiming such rights
or, with the exception of VER under the
needed for and adjacent standard, for a
specific operation. (VER under the
needed for and adjacent standard would
attach jointly to both the property and
a specific surface coal mining
operation.) Once attached to the
property, VER would become subject to
whatever State property law exists
concerning rights of alienation as an
element of property ownership. SMCRA
(especially section 510(b)(6)) generally
defers to State property law.

The VER exemption is analogous to a
zoning variance, which, in the interest
of equity, allows an otherwise
prohibited use to occur under certain
fact-specific circumstances even though
that use was not in existence on the
land in question at the time the zoning
ordinance took effect. Like VER under
the proposed rule, zoning variances
typically convey with the title to the
property even if the rights conferred by
the variance have not been exercised.

However, the alienation or transfer of
property is not an absolute right. Certain
interests in real property, such as leases,
licenses or profits a prendre, may be
inherently nontransferable or of limited
transferability, either by their terms or
by operation of State law. If a person’s
coal property interests are of this nature,
then any VER resting on those interests
would also be nontransferable.
Furthermore, it is possible that a State
could designate VER under SMCRA as
nontransferable as a matter of law.

In the rule being published today,
OSM is proposing to reaffirm the
transferability of VER to the extent that
the underlying property rights are
transferable under State law. Therefore,
to the extent that State law allows the
sale or other transfer of the underlying
coal rights or other pertinent property
rights, a person with VER may sell or
transfer the VER to another person as an
appurtenance to the coal or other
property rights. Nothing in this rule is
intended to create rights that do not

already exist in State law or expand
upon those that do. Individual States
may prohibit VER transfers to the extent
that they have the authority to do so
under State law.

8. Continually Created VER: VER When
Prohibitions Come Into Effect After
August 3, 1977

On September 14, 1983, OSM added
paragraph (d) to the definition of VER to
address situations where the
prohibitions of section 522(e) become
applicable to a particular parcel after
August 3, 1977, the date of enactment of
SMCRA. This paragraph, which
introduced the concept of continually
created VER, provides that:

Where an area comes under the
protection of section 522(e) of the Act
after August 3, 1977, valid existing
rights shall be found if—

(1) On the date the protection comes
into existence, a validly authorized
surface coal mining operation exists on
that area; or

(2) The prohibition caused by section
522(e) of the Act, if applied to the
property interest that exists on the date
the protection comes into existence,
would effect a taking of the person’s
property which would entitle the person
to just compensation under the Fifth
and Fourteenth Amendments to the
United States Constitution.

Paragraph (d)(1) extends the existing
operation exemption to validly
authorized surface coal mining
operations in existence on the date the
land on which they are located comes
under the protection of section 522(e).
Paragraph (d)(2) was intended to extend
the VER exemption in a parallel manner
to situations in which operations were
not yet in existence when the land came
under the protection of section 522(e).

In PSMRL II, Round III–VER, the court
upheld the basic concept of continually
created VER, but remanded paragraph
(d)(2) because it incorporated the
takings standard, which, the court ruled,
had not been subject to proper notice
and opportunity for comment under the
Administrative Procedure Act. 22 ERC
1564. To comply with the court’s
decision, OSM subsequently suspended
paragraph (d)(2) to the extent that it
incorporated the takings standard. 51 FR
41961, November 20, 1986.

The VER definitions proposed on
December 27, 1988, and July 18, 1991,
would have deleted paragraph (d) in
favor of incorporating the concept of
continually created VER into each of the
VER standards set forth in the other
paragraphs of the definition. However,
this change would have had the effect
of eliminating continually created VER
for existing operations since the
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proposed definitions included no
counterpart to paragraph (d)(1) of the
1983 definition. This clearly was not the
intent of the proposed rules. As stated
in the preamble to the 1991 proposal,
although the continually created VER
provision adopted in 1983 ‘‘is rewritten
and reorganized in this proposal, the
basic intent and application are not
changed.’’ 56 FR 33156, July 18, 1991.

Therefore, although the definition of
VER being proposed today is similar to
the 1991 proposal in that the concept of
continually created VER has been
incorporated into each of the individual
VER standards in paragraphs (a) and (b)
of the definition, OSM also is proposing
to revise the existing operation
exemption, now proposed for
recodification as 30 CFR 761.11(b), to
incorporate language consistent with
paragraph (d)(1) of the 1983 definition.
Specifically, proposed 30 CRF 761.11(b)
provides that the prohibitions of 30 CFR
761.11(a) do not apply to (1) surface
coal mining operations for which a valid
permanent program permit exists on the
date that the land came under the
protection of 30 CFR 761.11(a) or
section 522(e) of SMCRA, or (2) other
surface coal mining operations that were
validly authorized as of that date.
Further discussion of this proposed
change appears in Part III.E.1. of this
preamble, which addresses the
proposed revisions to 30 CFR 761.11
with respect to the existing operation
exemption.

D. Section 761.5: Definition of ‘‘Surface
Coal Mining Operations Which Exist on
the Date of Enactment’’

In a nonsubstantive editorial change,
OSM is proposing to remove the term
‘‘surface coal mining operations which
exist on the date of enactment’’ and its
definition from 30 CFR 761.5.
Application of the concept of
continually created VER to the existing
operation exemption will render this
term obsolete. Two variations of this
term appear in the current versions of
30 CFR 761.12(h) and the introduction
to 30 CFR 761.11, but they are not used
in the revised version of Part 761 being
proposed today.

E. Section 761.11: Areas Where Mining
Is Prohibited or Limited

OSM is proposing to reorganize and
revise this section for clarity and
consistency with revisions to other
sections of 30 CFR Part 761. Except as
discussed below, no substantive
changes in meaning are intended.

1. Existing Operation Exemption
As discussed in the portion of this

preamble addressing continually crated

VER, OSM is proposing to recodify
paragraph (d)(1) of the 1983 definition
of VER, which establishes continually
created VER for operations in existence
on the date that land comes under the
protection of section 522(e) after August
3, 1977, as part of the existing operation
exemption. In addition, because several
commenters on the 1991 proposal
reflected confusion over the scope of the
current existing operation exemption,
OSM is proposing to adopt clarifying
language. To accommodate these
changes, OSM is proposing to move the
exemption from the introductory
portion of 30 CFR 761.11 to a separate
paragraph (b) within the section.

Proposed 30 CFR 761.11(b) provides
that the prohibitions of 30 CFR
761.11(a) do not apply to surface coal
mining operations for which a valid
permanent regulatory program permit is
in existence on the date that the land
comes under the protection of 30 CFR
761.11(a) or section 522(e) of the Act. To
address situations in existence before
completion of the transition between the
initial and permanent regulatory
programs, the rule further specifies that
the exemption includes all other validly
authorized operations in existence as of
that date, although this provision has no
prospective applicability apart from the
one remaining active initial program
mine. Illegal (‘‘wildcat’’) operations and
operations for which the permit has
expired or been revoked do not qualify.

In all cases, the proposed rule limits
the scope of the exemption to lands for
which the permittee or operator had the
right under State property law, as
demonstrated in accordance with 30
CFR 778.15, to enter and conduct
surface coal mining operations as of the
date the land in question came under
the protection of 30 CFR 761.11(a) or
section 522(e) of SMCRA. By limiting
the existing operation exemption in this
fashion, the proposed rule effectively
requires that the permittee seek and
obtain a VER determination before
initiating surface coal mining operations
on any lands within the permit area for
which no right of entry has been
obtained as of the date the land comes
under the protection of section 522(e).
This additional step should ensure that
the permittee demonstrates possession
of the necessary property rights,
including, when appropriate, a knowing
waiver from the owner of the protected
feature in accordance with 30 CFR
761.11(a) (2), (3), (4), or (5), before
initiating surface coal mining operations
in a protected area.

On-site activity or physical
disturbance of the protected land is not
a prerequisite for the exemption. This
interpretation is consistent with the

underlying language in section 522(e),
which exempts surface coal mining
operations ‘‘which exist on the date of
enactment of this Act.’’ Nothing in the
term ‘‘exist’’ requires on-site activity or
physical disturbance. In addition, this
interpretation is consistent with the
language of section 522(a)(6), which
enumerates lands exempt from
designation as unsuitable for mining
and which the legislative history also
characterizes as an existing operation
exemption. Specifically, section
522(a)(6) exempts all ‘‘lands on which
surface coal mining operations are being
conducted on the date of enactment of
this Act or under a permit issued
pursuant to this Act * * *.’’ The
legislative history of this provision
states that ‘‘an existing mine might not
be one actually producing coal.’’ H.R.
Rep. No. 218, 95th Cong. 1st Sess. 94–
95 (1977).

The proposed rule is consistent with
the language of paragraph (d)(1) of the
1983 VER definition, its preamble, and
the rationale used by the courts in
upholding the concept of continually
created VER. In particular, the 1983
preamble states that paragraph (d)(1)
was intended to prevent the disruption
of mining or deprivation of the right to
mine after the permittee made the
substantial investments required to
obtain a permit. By way of explanation,
the preamble stated that to do otherwise
would be totally inconsistent with the
framework of protection that SMCRA
provides to both permittees and
citizens:

Without the protection provided by this
provision, it would be possible, for instance,
for a person who objected to a mining
operation to move a mobile home to the edge
of the property adjoining a mine, and occupy
it, thereby forcing the operator to cease all
operations within 300 feet of this occupied
dwelling. OSM does not believe that this is
the intended result of section 522(e) of the
Act. Congress provided the public ample
opportunity to review and make objections to
any proposed mining operation through the
permitting process. The regulatory authority
is required to seek and consider the views of
the public [before] it issues or denies a
permit. To allow any person the opportunity
to take extraordinary means to disrupt
mining or deprive the operator of a right to
mine after the operator has made the
substantial investments required to obtain a
permit and begin operations is totally
inconsistent with the framework of
protection the Act gives to both operators and
citizens.
48 FR 41315, September 14, 1983.

OSM has adhered to these principles
in developing the proposed rule.

In upholding paragraph (d)(1) of the
1983 definition, the U.S. Court of
Appeals for the District of Columbia
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Circuit relied primarily on language in
the legislative history of section 522
indicating that Congress intended to
allow the continuance of mines already
in existence at the time land is
determined to be unsuitable for mining.
The court held that this rule ‘‘should
apply equally to mines in existence as
of August 3, 1977, or to mines
subsequently started on lands which
have permits approved for mining.’’
NWF, supra, 839 F.2d 694, 750. The
court rules that the operative principle
in determining whether an operation is
exempt from the section 522(e)
prohibitions is whether it had been
‘‘lawfully established’’ before the land
came under the protection of section
522(e).

The rule being proposed today would
consider an operation to be lawfully
established upon issuance of a
permanent program permit for lands for
which the permittee has procured the
necessary right of entry under 30 CFR
778.15. This approach is consistent with
30 CFR 774.13, which provides that the
regulatory authority cannot summarily
revise or revoke an approved permanent
program permit. Therefore, when lands
within an approved permanent program
permit come under the protection of
section 522(e) after permit issuance, the
permittee would appear to have the
right to continue to operate on those
lands under the existing operation
exemption unless the regulatory
authority orders the permittee to revise
the permit to remove those lands from
the permit area in accordance with the
procedures and criteria of 30 CFR
774.13. If a person believes that a permit
has been improperly issued because a
protected feature came into existence
prior to rather than after permit
approval, he or she has the option of
either filing a timely challenge to
approval of the permit application or
submitting a complaint to the regulatory
authority. If the permit is ultimately
found to be defective, the regulatory
authority must require that the
permittee revise the permit in
accordance with 30 CFR 774.13.

With respect to initial program
operations (operations subject to
Subchapter B of 30 CFR Chapter VII)
and operations conducted prior to the
effective date of the initial regulatory
program, the existing operation
exemption includes all lands disturbed
by the operation as of the date the land
came under the protection of section
522(e) or 30 CFR 761.11(a). However,
except for one operation on Indian
lands, OSM and the States have
completed the repermitting of initial
program operations in accordance with
30 CFR 773.11 and section 502(d) of the

Act. All initial program surface coal
mining and reclamation operations on
non-Indian lands that were not
repermitted under the permanent
program (and thus remain subject to the
initial regulatory program) are now
abandoned, reclaimed, or in the process
of reclamation. Under 30 CFR 773.11(a),
no further coal removal or additional
site disturbance for purposes of
conducting surface coal mining
operations is permissible unless the
person first obtains a permanent
program permit.

The existing operation exemption is
similar to a nonconforming use
exemption under State zoning law in
that the right to use the site for a
nonconforming use (in this case, the
right to conduct surface coal mining
operations) is extinguished when the
use (in this case, the existing operation)
ceases. Any person seeking to repermit
the site of an abandoned or reclaimed
initial program operation must comply
with the prohibitions and restrictions of
30 CFR 761.11(a) as a prerequisite for
obtaining a permanent program permit.

Since all States with the potential for
coal production in the foreseeable future
now have either a State or Federal
regulatory program approved under
SMCRA, there will be no new surface
coal mining operations under the initial
regulatory program. Therefore, in effect,
both the existing and proposed rules
will be applied only to operations with
permanent program permits.

2. Removal of Paragraph (h)
As in 1991, OSM is proposing to

remove 30 CFR 761.11(h), which
provides that no coal exploration or
surface coal mining operations would be
licensed or permitted on Federal lands
within the National Park System, the
National Wildlife Refuge System, the
National System of Trails, the National
Wilderness Preservation System, the
Wild and Scenic Rivers System, or
National Recreation Areas unless
specifically authorized by acts of
Congress. OSM promulgated this
provision on September 14, 1983 (48 FR
41349), in response to numerous
comments from persons concerned that
mining or drilling would occur in
national parks and other areas protected
under section 522(e)(1) of the Act.
Industry subsequently challenged the
rule on both procedural and substantive
grounds. Upon review, the court
remanded the rule to the Secretary
because it found that he had failed to
provide adequate notice and
opportunity for comment under the
Administrative Procedure Act (5 U.S.C.
553). In its opinion, the court also noted
that there appeared to be no rational

basis for distinguishing between Federal
and non-Federal lands in this context
since section 522(e)(1) prohibits surface
coal mining operations on any lands
within the statutorily protected areas.
PSMRL II, Round III–VER, 22 ERC 1557,
1565 (D.D.C. 1985).

On November 20, 1986, OSM
suspended 30 CFR 761.11(h) to comply
with the court’s order (51 FR 41952,
41956). As a result of the suspension,
neither Federal nor private lands are
subject to the absolute prohibitions
found in 30 CFR 761.11(h).

On September 22, 1988, the
Department of the Interior issued a
policy statement setting forth the
actions the Department would take to
prevent surface coal mining operations
in section 522(e)(1) areas. This policy
statement, which was published in the
Federal Register at 53 FR 52384 on
December 27, 1988, in conjunction with
a previous proposed rule concerning
VER, remains in effect even though
OSM subsequently withdrew the
proposed rule on July 21, 1989. The
policy statement commits the
Department, subject to appropriation, to
use available authorities (including
exchange, negotiated purchase and
condemnation) to seek to acquire
mining rights within the areas listed in
30 CFR 761.11(h) whenever a person
attempts to exercise VER. The policy
applies to all lands within the
boundaries of the areas listed in section
522(e)(1), not just to Federal lands.

The policy statement will not, and is
not intended to, provide protection
equivalent to that afforded by 30 CFR
761.11(h). As the court noted in its
decision remaining paragraph (h), ‘‘an
absolute proscription on any mining,
permitting, licensing or exploration
within the 522(e)(1) protected areas
might run directly contrary to the
statute’s language that such
proscriptions are subject to VER.’’
PSMRL II, Round III–VER at 1565.

Accordingly, OSM believes that it
would be inappropriate to repromulgate
the prohibitions in paragraph (h). The
1988 policy statement expresses the
Secretary’s intent to acquire privately
held coal interests in areas of national
significance to the extent financial or
other resources are available to do so.
Any further commitment would, in
most cases, exceed the Secretary’s legal
authority since most land acquisition
actions are subject to congressional
authorization and appropriation.

F. Section 761.12: Coordination With
Permitting Process; Waiver
Requirements and Procedures

OSM is proposing only minor
revisions and editorial changes in
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§ 761.12. These revisions include
correcting references to § 761.11, adding
a reference to newly proposed § 761.13,
combining existing paragraphs (a) and
(b)(1) and revising them for consistency
with § 761.11. In addition, to be
consistent with changes in terminology
adopted as part of the permitting rules
promulgated on September 28, 1983 (48
FR 44349), OSM is proposing to replace
the obsolete term ‘‘complete
application’’ in paragraph (a) with its
current equivalent, ‘‘administratively
complete application.’’

OSM also is proposing to revise
paragraph (a) to clarify that its
requirements apply to applications for
incidental and other boundary
revisions. Although OSM always has
interpreted the somewhat ambiguous
term ‘‘application for a surface coal
mining operation permit’’ in 30 CFR
761.12 as including applications for all
types of permit boundary revisions, this
change will remove any question as to
its meaning. Removal of this ambiguity
should enhance adherence to the
prohibitions of section 522(e) and 30
CFR 761.11(a).

As in 1991, OSM is proposing to
revise paragraph (c) to specify that
requests for the findings required prior
to the approval of surface coal mining
operations on Federal lands in national
forests may be submitted in advance of,
and separate from, the permit
application. OSM’s experience in the 18
years since the enactment of SMCRA
has shown that evaluation of the entire
permit application is not essential to
preparation of the requested findings.
However, in response to a concern
raised by the U.S. Environmental
Protection Agency about the 1991
proposal’s complete lack of information
requirements for such requests, OSM is
proposing to specify that the requester
remains responsible for submitting
sufficiently comprehensive information
about the nature and location of the
proposed operation to enable OSM and
other responsible parties to properly
evaluate the request and prepare
adequately documented findings.

In 1991, OSM proposed to add a new
paragraph (a)(1) to 30 CFR 761.12 to
establish information requirements for
requests for VER determinations.
However, section 761.12 pertains to
permitting requirements and
procedures. Because the rules being
proposed today (like the preambles to
both the 1983 final rule and the 1991
proposed rule) state that requests for
VER determinations may be submitted
and processed in advance of preparation
and submission of a permit application,
OSM is now proposing to place these
information requirements in a new

§ 761.13, which addresses only the
submission and processing of requests
for VER determinations. For the same
reason, OSM also is proposing to move
existing 30 CFR 761.12(h), the VER
determination appeal provisions
proposed as 30 CFR 761.12(i) in 1991,
and the sentence in existing 30 CFR
761.12(b)(2) that pertains to notification
of the National Park Service and the
U.S. Fish and Wildlife Service to the
new section.

G. Section 761.13: Submission and
Processing of Requests for Valid Existing
Rights Determinations

This proposed new section consists of
submission and documentation
requirements for requests for VER
determinations; notice, comment, public
participation, and decision
requirements for the processing of
requests for VER determinations; and
provisions for administrative and
judicial review of decisions on requests
for VER determinations. Major portions
of this section previously appeared in,
or were proposed in 1991 for addition
to, 30 CFR 761.12. Other portions were
added in response to comments
received on the 1991 proposed rule or
to provide consistency with rule
changes in other parts of 30 CFR
Chapter VII.

These requirements are intended to
provide the procedural framework
necessary to ensure that the prohibitions
of section 522(e) are fully and properly
implemented in the manner intended by
Congress. They also should ensure that
all affected persons receive equitable
treatment and have adequate notice and
opportunity to participate in the
decisionmaking process.

1. Paragraph (a): Which Agency Will
Process a Request for a VER
Determination?

Proposed 30 CFR 761.13(a) provides
that OSM will make all VER
determinations for Federal lands within
the boundaries of the areas listed in 30
CFR 761.11(a) (1) and (2), which
correspond to the areas listed in
paragraphs (e)(1) and (e)(2) of section
522 of SMCRA. VER determinations for
all other lands, including non-Federal
lands within the boundaries of the areas
listed in 30 CFR 761.11(a)(1), would be
the responsibility of the regulatory
authority.

These provisions are consistent with
the exiting and proposed Federal lands
regulations at 30 CFR 740.4(a)(4) and
745.13(o), which are discussed in Part
III.A. of this preamble.

Consistent with the proposed changes
to 740.11(g), the proposed rule also
specifies that the definition of VER in 30

CFR 761.5 applies to all VER
determinations for lands protected
under 30 CFR 761.11.(a)(1) or (2),
including non-Federal lands within the
boundaries of the areas listed in 30 CFR
761.11(a)(1), regardless of whether OSM
or the State is responsible for making
the determination. For all other lands,
both OSM and State regulatory
authorities must use the definition of
VER in the appropriate approved
regulatory program.

2. Paragraph (b): What Information Must
a Request for a VER Determination
Include?

Paragraph (b) of proposed 30 CFR
761.13 contains submission and content
requirements for requests for VER
determinations. These requirements are
primarily derived from provisions
proposed as 30 CFR 761.12(a)(1) on July
18, 1991, which, in turn, are similar to
guidelines set forth in the preamble to
the 1983 definition of VER. See 48 FR
41314, September 14, 1983. However,
because the proposed VER definition no
longer contains an explicit takings
standard, the proposed rule does not
include items pertinent only to that
standard. Other modifications are
intended to improve clarity, provide
additional specificity, and ensure that
the rule includes requirements pertinent
to each standard in the definition of
VER.

In keeping with the intent expressed
in the preambles to the 1983 final rule
(see 48 FR 41322, September 14, 1983)
and the 1991 proposed rule (see 56 FR
33161, July 18, 1991), proposed
paragraph (b) expressly states that a
request for a VER determination may be
submitted and decided in advance of
preparation and submission of a permit
application. Surface coal mining
operations may not always be
technically feasible, legally permissible,
or economically viable in the absence of
VER. Therefore, a requirement that
requests for VER determinations be
accompanied by a permit application
may be unreasonably burdensome in
that it could result in significant permit
application preparation expenditures
that would be futile if the agency
ultimately determines that the requester
does not have VER and consequently is
ineligible to receive a permit. This is
especially true of Federal lands within
the boundaries of the areas specified in
30 CFR 761.11(a)(1) and (2), for which
OSM has sole authority to process
requests for VER determinations even
when it is not the regulatory authority
responsible for reviewing permit
applications.

Nothing in the foregoing discussion
should be interpreted as meaning that
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States may not require that requests for
VER deteminations be accompanied by
a permit application. Sections 503 and
505 of SMCRA afford States
considerable discretionary authority to
adopt requirements that either have no
Federal counterparts or are more
stringent than their Federal counterparts
in achieving the requirements and
purposes of the Act. Furthermore, OSM
also reserves the right to require
submission of a permit application if
information in the application is needed
or useful in evaluating the request for a
VER determination.

The intent of the provision for
advance VER determinations is to allow
VER questions to be fully settled in
advance of permit application
preparation and review. Therefore, OSM
anticipates that advance VER
determinations would be subject to de
novo review during the permit
application review process only under
exceptional circumstances. Because the
proposed rule establishes notice,
comment, and public participation
reqirements for the submission and
processing of requests for VER
determinations, the lack of opportunity
for de novo review of VER
determinations when such
determinations are part of a subsequent
permit application would not abridge
violate the rights of citizens to
participate in the permitting process.

Circumstances that might justify
reconsideration of an advance VER
determination include, but are not
limited to, a material misrepresentation
of facts, discovery of new information
that significantly alters the basis of the
VER determination, or a substantial
change in the nature of the intended
operation (e.g., a switch from
underground mining methods to surface
mining techniques). If these
circumstances arise after permit
issuance, the regulatory authority
should, based upon written findings and
subject to administrative and judicial
review, order that the permit be revised
to correct any deficiencies. See 30 CFR
774.11 (b) and (c). However, a State
regulatory authority may not reconsider
or overturn a VER determination made
by OSM.

Because most of the VER standards for
roads do not include the property rights
component of paragraph (a) of the
definition of VER in § 761.5, proposed
30 CFR 761.13(b)(1) establishes special,
more limited information requirements
for requests for VER determinations for
coal mine roads. Specifically, if the
request is based on one of the standards
in paragraphs (b)(1) through (b)(3) of the
definition of VER in § 761.5, the
requester would have to submit

satisfactory documentation that (1) the
road was in existence on the date the
land upon which it is located came
under the protection of § 761.11, (2) a
right of way or easement for the road
was properly recorded as of the date the
land came under the protection of
§ 761.11, or (3) the regulatory authority
had issued a permit for the access or
haul road on the land in question as of
the date the land came under the
protection of § 761.11(a). If the request
is based on the standard in paragraph
(b)(4) of the definition of VER in § 761.5,
the requester would have to comply
with all other applicable information
requirements since paragraph (b)(4)
merely incorporates the standards of
paragraph (a) of the definition.

All other requests for VER
determinations would have to include
the information set forth in paragraphs
(b)(2) (i) through (vi) of proposed 30
CFR 761.13 to demonstrate compliance
with the property rights component of
paragraph (a) of the definition of VER in
§ 761.5. Specifically, these paragraphs
would require a legal description of the
land; complete documentation of the
character and extent of the requester’s
current interests in the surface and
mineral estates in question; a chain of
title and discussion of any title
instrument provisions concerning
mining or mining-related surface
disturbances or facilities; a description
of the nature and ownership of all
property rights for the surface or
mineral estates in question as of the date
the land came under the protection of
§ 761.11; and a description of the type
and extent of surface coal mining
operations planned, including the
intended method of mining and any
mining-related surface facilities, and an
explanation of how the planned
operations are consistent with State
property law. If the coal interests have
been severed from other property
interests and the surface estate is held
by a Federal agency, paragraph (b)(2)(v)
would require submission of a title
opinion or other official statement from
the Federal agency confirming that the
requester has a property right to conduct
the type of surface coal mining
operations intended. This requirement
is intended to ensure that the record is
adequate to determine whether a
property rights dispute exists.

Proposed 30 CFR 761.13(b)(2)(vii)
provides that, if the request is based on
the needed for and adjacent standard set
forth in paragraph (a)(2) of the
definition of VER in 30 CFR 761.5, the
requester must explain why and how
the coal is needed for the operation. As
several commenters noted in response
to the lack of a similar provision in the

1991 proposal, the agency will need this
information to make an informed
decision on the request.

Proposed 30 CFR 761.13(b)(2)(viii)
provides that, if the request is based on
the good faith/all permits standard set
forth in paragraph (a)(1) of the
definition of VER in 30 CFR 761.5, the
person making the request must submit
the application dates and identification
numbers and, if applicable, approval
and issuance dates and identification
numbers for any licenses, permits, or
authorizations for surface coal mining
operations on the land in question if
such licenses, permits, or authorizations
are or were held or applied for by the
requester or predecessor in interest as of
the date the land in question came
under the protection of 30 CFR 761.11.
Examples of relevant permits include
State or Federal surface or underground
coal mining permits, National Pollutant
Discharge Elimination System permits,
State air pollution control permits, and
U.S. Forest Service special use permits,
and (for some types of facilities such as
coal preparation plants and ventilation
housing for underground mines)
building permits and zoning approvals.
The agency will need this information
to make an informed decision on the
request.

3. Paragraph (c): How May the Public
Participate in the VER Determination
Process?

Because section 102(i) of SMCRA
provides that one of the purposes of the
Act is to assure that appropriate
procedures are provided for public
participation in the development and
enforcement of State and Federal
regulatory programs, OSM is proposing
to include notice and comment
requirements and provisions for public
participation in the VER determination
process, as suggested by several
commenters on the 1991 proposal. The
special protection Congress provided for
the lands listed in section 522(e) also
lends support to public participation in
the VER determination process.

With minor modifications, the notice
and comment requirements set forth in
proposed 30 CFR 761.13(c) parallel
those currently in use by OSM for VER
determinations as a matter of policy.
They also resemble the notice and
comment requirements for applications
for coal exploration permits under 30
CFR 772.12, which have been tailored to
minimize resource demands on affected
parties while maintaining consistency
with the statutory provisions
encouraging public participation.

Under the proposed rule, an agency
receiving a request for a VER
determination must publish a notice in
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a newspaper of general circulation in
the county in which the land is located
inviting comment on whether the
request should be approved. Because of
the national significance of the areas
listed in 30 CFR 761.11(a) (1) and (2),
this notice also must appear in the
Federal Register if the request involves
Federal lands within the boundaries of
those areas. (Under proposed 30 CFR
761.13(a)(2), OSM would have sole
responsibility for making VER
determinations on those lands. Hence,
the Federal Register publication
requirement would not place any added
burden on State regulatory authorities.)
The notice must identify the applicable
VER standard, the location of the land
involved, the name and address of the
agency office to which comments
should be addressed, and the closing
date of the comment period, which must
be a sufficient amount of time after the
date of publication so as to afford
interested persons a reasonable
opportunity to prepare and submit
comments. It also must describe the
property rights claimed, the basis for the
claim, the type of surface coal mining
operations planned, and the procedures
the agency will follow in processing the
request.

If the land in question involves
severed estates or divided interests, the
proposed rule provides that the agency
must make a reasonable effort to locate
all owners of interest, both surface and
mineral, and provide them with a copy
of the notice. In addition, such
notification must be provided to the
owner of the structure or feature causing
the lands to come under the protection
of 30 CFR 761.11(a). These proposed
requirements are intended to provide
full protection for the listed lands
consistent with section 102(b) of
SMCRA, which states, that one of the
Act’s purposes is to ‘‘assure that the
rights of surface landowners and other
persons with a legal interest in the land
or appurtenances thereto are fully
protected from [surface coal mining]
operations.’’

Finally, in paragraph (c)(3), OSM is
proposing to provide that, whenever a
request for a VER determination
pertains to land within the boundaries
of an area under the protection of 30
CFR 761.11(a)(1) and section 522(e)(1),
the agency responsible for processing
the request must notify the agency with
jurisdiction over the protected land and
allow that agency 30 days from receipt
of the notification to respond. Upon
request, the agency responsible for the
VER determination must grant the
agency with jurisdiction over the
protected area an additional 30 days to
review and comment upon the request.

After that time, the agency responsible
for the VER determination would have
the right to make the determination in
accordance with proposed 30 CFR
761.13(d).

A similar requirement currently
appears in 30 CFR 761.12(b)(2), where it
applies only to lands within the
jurisdiction of the National Park Service
or the U.S. Fish and Wildlife Service.
OSM is proposing to extend the
consultation requirement to all lands
protected under 30 CFR 761.11(a)(1) and
section 522(e)(1) because there does not
appear to be a rational basis for limiting
it to lands under the jurisdiction of the
two agencies identified in the current
rule.

4. Paragraph (d): How Will a Decision
Be Made?

Paragraph (d) of proposed 30 CFR
761.13 specifies requirements pertinent
to the decisionmaking process for
requests for VER determinations. OSM
originally proposed a version of this
paragraph as part of 30 CFR 761.12(h)
on July 18, 1991 (56 FR 33162, 33165).
The rule being proposed today includes
additional language in response to
commenters’ concerns regarding public
participation issues and property rights
disputes.

Specifically, the proposed rule
provides that the agency responsible for
making the VER determination must
review the materials submitted with the
request, the information received during
the comment period, and any other
relevant available information to
determine whether the record is
adequate to support a decision in favor
of the requester. If not, the agency must
notify the requester in writing,
explaining the inadequacy of the record
and requesting submittal, within a
reasonable time, of any additional
information the agency deems necessary
to remedy the inadequacy. Upon receipt
of the requested information or other
explanation, the agency must determine
whether the requester has demonstrated
VER for the land in question.

In keeping with the intent of Congress
in enacting the prohibitions of section
522(e), the agency processing requests
for VER determinations has an
obligation to critically analyze such
requests to ensure that section 522(e) is
fully implemented and that new surface
coal mining operations in these areas
are prohibited except to the extent that
they qualify for one of the statutorily
authorized waivers or exemptions. The
proposed rules establish the procedural
requirements and decision criteria
needed to meet this obligation.

As currently proposed, 30 CFR
761.13(d)(2) includes a provision

requiring deferral of a decision on a
request for a VER determination if the
underlying property rights are in
dispute. The deferral would remain in
effect until the parties resolve the
dispute in the proper venue, which is
normally the State courts. To do
otherwise would constitute de facto
adjudication of the property rights
dispute in favor of one of the parties, a
result that would violate the prohibition
on such adjudication in section
510(b)(6)(C) of SMCRA. In addition,
deferral of a decision in situations
involving property rights disputes is
consistent with section 102(b) of
SMCRA, which states that one of the
Act’s purposes is to ‘‘assure that the
rights of surface landowners and other
persons with a legal interest in the land
or appurtenances thereto are fully
protected from [surface coal mining]
operations.’’

OSM does not interpret section
510(b)(6)(C) of SMCRA as requiring
deferral of a decision if there is only a
mere allegation of a property rights
dispute. For example, if the parties to
the alleged dispute are not diligently
pursuing resolution of the disagreement
in the proper venue, then, depending on
the facts of the case, the agency
processing the request for a VER
determination might reasonably
conclude that the lack of any serious
attempt to resolve the dispute means
that no bona fide dispute exists and,
therefore, that no deferral is necessary.

Finally, proposed 30 CFR 761.13(d)(3)
specifies that the decision document
must (1) explain how the requester has
or has not satisfied all applicable
elements of the definition of VER, (2) set
forth the relevant findings of fact and
conclusions, and (3) specify the reasons
for the conclusions. Under the proposed
rule, the agency must provide a copy of
the decision to the requester and the
owner of (or agency with jurisdiction
over) the area or feature that caused the
land to come under the protection of 30
CFR 761.11(a). The agency would also
have to publish notice of the decision in
a newspaper of general circulation in
the county in which the land is located.
When Federal lands within the areas
listed in 30 CFR 761.11(a) (1) or (2) are
involved. OSM would publish notice of
the decision in the Federal Register.

These requirements are similar to the
procedures OSM has followed in the
past to ensure adequate notice and
public participation in VER
determinations. OSM’s experience
indicates that the requirements are not
unduly burdensome and should afford
adequate notice and opportunity for
adversely affected parties to appeal the
decision. Federal Register publication
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of decisions on requests for VER
determinations affecting Federal lands
within the boundaries of the areas listed
in 30 CFR 761.11(a) (1) and (2) is
appropriate because these lands are of
national significance. Under proposed
30 CFR 761.13(d)(3)(ii), the Federal
Register publication requirement would
apply only to OSM and only to Federal
lands.

5. Paragraph (e): How May a
Determination Be Appealed?

Paragraph (e) provides that VER
determinations are subject to
administrative and judicial review
under 30 CFR 775.11 and 775.13, which
contain administrative and judicial
review requirements for permitting
decisions. With respect to VER
determinations, this provision is
substantively identical to both existing
30 CFR 761.12(h) and 30 CFR 761.12(i)
as proposed in 1991.

H. Section 772.12: Requirements for
Coal Exploration on Lands Unsuitable
for Surface Coal Mining

As promulgated on September 8,
1983, the regulations at 30 CFR Part 772
governing coal exploration require that
a person who intends to conduct any
type of coal exploration in areas
designated as unsuitable for surface coal
mining operations in 30 CFR 761.11(a)
and section 522(e) of SMCRA first
obtain a permit in accordance with 30
CFR 772.12. However, the 1983
regulations did not require a VER
demonstration either as a mandatory
component of the permit application or
as a prerequisite for permit approval or
issuance. On June 22, 1988 (53 FR
23532), OSM proposed to adopt a rule
that would have done so, but the final
rule promulgated on December 29, 1988
(53 FR 52942) did not include this
provision. Instead, the preamble to that
rule stated that OSM would reconsider
the issue of VER requirements for coal
exploration after promulgation of a new
definition of VER (53 FR 52945).

The National Wildlife Federation and
other groups challenged OSM’s failure
to adopt the proposed rule. Upon
judicial review, the U.S. District Court
for the District of Columbia held that
OSM had failed to articulate a proper
rationale for not adopting the proposed
rule. Nat’l Wildlife Fed’n versus Lujan,
Nos. 89–0504, 89–1221 and 89–1614,
slip op. at 25–33 (D.D.C. September 5,
1990). In response, on July 18, 1991 (56
FR 33152), OSM proposed to add
paragraph (b)(5) to 30 CFR 772.14 to
require a VER demonstration as a
prerequisite for approval of coal
exploration activities in which coal is to
be removed for sale or commercial use.

After considering the comments
received, OSM is withdrawing this
proposed change and is instead
proposing to add a new paragraph
(b)(14) to 30 CFR 772.12, the section
containing permitting requirements for
exploration that will remove more than
250 tons of coal or that will occur on
lands designated as unsuitable for
surface coal mining operations. Under
the proposed rule, a person planning to
conduct exploration on lands listed in
section 522(e) and 30 CFR 761.11(a)
would have to submit an application
that includes a demonstration that (1)
the exploration activities will not
substantially disturb the protected
lands, (2) the owner of the coal
possesses VER, (3) the exploration is
needed for mineral valuation purposes
or is authorized by judicial order, or (4)
the applicant has obtained a waiver or
exception in accordance with 30 CFR
761.12 (c) through (f).

Similarly, OSM is proposing to add a
new paragraph (d)(2)(iv) to 30 CFR
772.12 to provide that the regulatory
authority may not approve an
application for exploration unless it first
finds that the exploration activities
described in the application will not
substantially disturb any lands listed in
30 CFR 761.11(a). Alternatively, the
regulatory authority may find that the
applicant has (1) demonstrated VER in
accordance with 30 CFR 761.13, (2)
obtained one of the waivers or
exceptions authorized under 30 CFR
761.11(a) (2) through (5) in accordance
with 30 CFR 761.12 (c) through (f), or
(3) demonstrated that the exploration is
needed for mineral valuation purposes
or authorized by judicial order.

OSM recognizes that nothing in
SMCRA prohibits coal exploration on
lands designed as unsuitable for mining.
The rule changes being proposed today
do not ban exploration on any lands.
Instead, they merely restrict the
methods that may be used to conduct
exploration on lands protected under
section 522(e) of the Act or the potential
impact of exploration on those lands.

Section 512(a) of the Act provides
broad authority for the promulgation of
regulations governing coal exploration,
and section 201(c)(2) authorizes the
Secretary to ‘‘promulgate such rules and
regulations as may be necessary to carry
out the purposes and provisions of this
Act.’’ As discussed below, the rules
being proposed today will further the
purposes of section 522(e) of the Act.

Coal exploration involving substantial
disturbance can result in environmental
impacts similar in both nature and
extent to those resulting from surface
coal mining operations. The legislative
history of section 522(e) of the Act

indicates that Congress’ purpose in
enacting that section was to prevent
new surface coal mining operations in
the areas listed therein, either to protect
human health, safety, and general
welfare or because the environmental
values and other features associated
with these areas are generally
incompatible with surface coal mining
operations and their impacts. See S.
Rep. No. 128, 95th Cong., 1st Sess. 94
(1977). In this context, allowing coal
exploration that would result in similar
impacts appears generally incompatible
with congressional intent in the absence
of VER or a waiver or exception
authorized under section 522(e).

OSM recognizes that there may be
circumstances in which exploration
activities causing such impacts are
unavoidable. Specifically, coal
exploration involving substantial
disturbance (road construction to
provide access for a drill rig, for
example) may sometimes be necessary
for mineral valuation purposes or to
comply with a judicial order even when
there is no possibility of obtaining
approval to conduct surface coal mining
operations. Accordingly, the proposed
rules authorize approval of a coal
exploration permit under these
circumstances. However, all exploration
activities must be planned and
conducted in accordance with the
requirements and performance
standards of 30 CFR Parts 772 and 815,
which are designed to minimize adverse
environmental effects.

Under proposed 30 CFR
772.12(b)(14)(ii), the VER determination
requirements and procedures of 30 CFR
761.13(a) through (d) would apply to
requests for VER determinations sought
in connection with coal exploration. All
determinations would be subject to
administrative and judicial review in
accordance with 30 CFR 761.13(e). The
proposed prohibition of certain types of
coal exploration in the absence of VER
is intended to restrict the number of
situations in which exploration could
cause impacts similar to those that
would result from surface coal mining
operations. Specifically, it attempts to
limit such exploration to those lands for
which a person has the right to conduct
surface coal mining operations.
Therefore, OSM does not propose to
define VER in a different fashion or
differentiate procedurally between VER
determinations sought in connection
with plans to conduct surface coal
mining operations and those sought in
connection with plans to conduct coal
exploration, regardless of the purpose of
the exploration or type of mining
operations contemplated.
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A VER determination obtained in
connection with an application for a
coal exploration permit would remain
valid for any subsequent application
seeking approval of a permit for surface
coal mining operations, provided the
type of surface coal mining operations
proposed in the application is
consistent with the type of operations
contemplated by the VER
determination.

OSM acknowledges that exploration
may sometimes be necessary to
determine the feasibility of using
underground mining methods to remove
the coal underlying section 522(e) areas.
Under current OSM policy, only surface
facilities associated with underground
operations are subject to the
prohibitions of section 522(e). If no
surface facilities are to be located on the
lands protected by section 522(e), a VER
determination is not a prerequisite for
approval of a permit for an underground
mine. For the reasons set forth above,
the proposed rule would nevertheless
require a VER determination as a
prerequisite for approval of exploration
in advance of such a mine if the
exploration would involve substantial
disturbance of the protected lands. This
requirement would apply regardless of
whether the person proposing the
exploration planned to construct any
surface facilities on the protected lands.
To protect the values for which
Congress designated certain lands as off-
limits to surface coal mining operations,
the guiding principle in determining
whether a VER determination is needed
for exploration should be the nature of
the impacts of exploration on the
protected lands, not the type of mining
operation ultimately planned.
Furthermore, OSM believes that, in
most cases, the necessary exploration
activities can be conducted either on
adjacent lands or by using methods
(such as core drilling from existing
roads and pathways) that do not result
in substantial disturbance of the land
surface.

OSM also is considering revising 30
CFR Part 772 (or possibly Part 761 or
both) to include a provision similar to
30 CFR 762.14, which provides that the
regulatory authority has an obligation to
use the exploration permit application
review and approval process to ensure
that exploration activities will not
interfere with any of the values for
which the area has been designated
unsuitable for surface coal mining
operations. (Section 762.14 applies only
to lands designated unsuitable for
surface coal mining operations pursuant
to the petition process set forth in 30
CFR Part 762 and section 522(a) of the
Act.) OSM seeks comment on whether

this provision should be adopted either
in addition to or in place of the
proposed revisions to 30 CFR 772.12 set
forth in this rulemaking. As currently
proposed, the rules would not place
these restrictions on exploration if the
regulatory authority determines that a
person has VER or qualifies for one of
the other exemptions in 30 CFR
772.12(b)(14).

Finally, as a housekeeping measure,
OSM is proposing to revise 30 CFR
772.12(d)(2)(ii) and (iii) to correct a
citation to the Endangered Species Act
and to add a reference to the National
Historic Preservation Act Amendments
of 1992 in Public Law 102–575.

I. Effect in Federal Program States and
on Indian Lands

Through cross-referencing in the
respective regulatory programs, this
proposed rule would apply to all lands
in States with Federal regulatory
programs. States with Federal regulatory
programs include Arizona, California,
Georgia, Idaho, Massachusetts,
Michigan, North Carolina, Oregon,
Rhode Island, South Dakota, Tennessee,
and Washington. These programs are
codified at 30 CFR Parts 903, 905, 910,
912, 921, 922, 933, 937, 939, 941, 942,
and 947, respectively.

The proposed changes to 30 CFR Part
761 would apply to Indian lands by
virtue of the incorporation of this part
by reference in 30 CFR 750.14. The
proposed changes to 30 CFR Part 772
would apply to coal exploration on
Indian lands to the extent provided in
30 CFR 750.15.

In the preamble to the 1991 proposed
rule, OSM invited the public to
comment on whether there are unique
conditions in any Federal program
States or on Indian lands that should be
reflected in the national rules or as
specific amendments to the Federal
programs or Indian lands rules. Since no
commenters identified any unique
conditions or amendment needs, the
rules being proposed today do not
include any changes to the Indian lands
rules or individual Federal programs.
However, the public is again invited to
comment on whether any such changes
would be necessary if OSM adopts the
proposed rules.

J. Effect on State Programs
If the proposed rules are adopted,

OSM will evaluate State regulatory
programs approved under 30 CFR Part
732 and section 503 of the Act to
determine whether any changes in these
programs will be necessary to maintain
consistency with Federal requirements.
If the Director determines that a State
program provision needs to be amended

as a result of these revisions to the
Federal rules, he will notify the State in
accordance with 30 CFR 732.17.

In the preamble to the 1991 proposed
rule, OSM solicited comments on
whether State program VER definitions
must be amended to include standards
identical to those of the revised Federal
definition to be no less effective than
the revised Federal definition. 56 FR
33156, July 18, 1991. Because the
standards proposed today differ
somewhat from those proposed in 1991,
OSM once again invites comment on the
need for revision of State program
definitions of VER if the definition in 30
CFR 761.5 is adopted as proposed. OSM
particularly seeks comment on whether
those States with an approved takings
standard should be required to remove
this standard or whether the rationale
OSM relied upon to approve the takings
standard in the Illinois definition
remains valid. (See 30 CFR 917.15(j) and
54 FR 123, January 4, 1989.) In other
words, may the takings standard be
considered no less effective than the
good faith/all permits standard in
achieving the purposes and
requirements of the Act even though it
balances the purposes in a different
manner with potentially different
results?

IV. Procedural Matters

A. Federal Paperwork Reduction Act

In accordance with 44 U.S.C. 3507(d),
OSM has submitted the information
collection and recordkeeping
requirements of 30 CFR Parts 761 and
772 to the Office of Management and
Budget (OMB) for review and approval.

30 CFR Part 761

Title: Areas designated by Act of
Congress.

OMB Control Number: 1029–0102.
Abstract: Part 761 includes criteria

and procedural requirements for
waivers and exemptions (including the
VER and existing operating exemptions)
from the prohibition on conducting
surface coal mining operations in the
areas specified in section 522(e) of
SMCRA. This part identifies the
documentation persons need to provide
to demonstrate possession of or
eligibility for a waiver or exemption. It
also establishes review and notification
requirements and decision criteria for
the agency responsible for making
decisions on requests for VER
determinations.

Need for and Use: OSM and State
regulatory authorities use the
information collected under 30 CFR Part
761 to ensure that persons planning to
conduct surface have the right to do so
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under one of the exemptions or waivers
provided by this section of the Act.

Respondents: Persons who prepare
the approximately 475 applications for
permits for surface coal mining
operations that OSM and State
regulatory authorities receive each year,
and the 24 State regulatory authorities
who must evaluate the validity of
waiver and exemption claims and
requests for VER determinations that
accompany or precede these
applications.

Total Annual Burden: OSM estimates
that a person will need an average of 6
hours to prepare each request for a VER
determination under 30 CFR 761.13.
The agency responsible for processing
the request will require an average of 8
hours to comply with the information
collection requirements of these section,
resulting in an average total burden of
14 hours for each request. Under 30 CFR
761.12, preparation and processing of
requests for other types of exemptions
and waivers will require an average of
2 hours per request. The estimated total
annual burden for part 761 is 2,366
hours.

30 CFR PART 772
Title: Requirements for coal

exploration.
OMB Control Number: 1029–0033.
Abstract: Section 512 of SMCRA

provides that persons conducting coal
exploration on non-Federal lands must
comply with exploration regulations
issued by the regulatory authority.
Section 512(d) of the Act requires a
permit and the prior approval of the
regulatory authority for exploration
removing more than 250 tons of coal; 30
CFR Part 772 extends this requirement
to all exploration on lands designated as
unsuitable for surface coal mining
operations. For all other types of
exploration, the Act and regulations
require submission of a notice of intent
to explore. The regulations in 30 CFR
Part 772 establish content requirements
for notices of intent, content and
processing requirements for
applications for coal exploration
permits, and recordkeeping
requirements for regulatory authorities.

Need For and Use: OSM and State
regulatory authorities use the
information collected under 30 CFR Part
772 to maintain knowledge of coal
exploration activities, evaluate the need
for an exploration permit, and ensure
that exploration activities comply with
the environmental protection and
reclamation requirements of 30 CFR
Parts 772 and 815 and section 512 of
SMCRA.

Respondents: Persons who prepare
the approximately 1,225 notices of

intent to explore and 4 applications for
coal exploration permits received each
year by OSM and State regulatory
authorities. Also, the 24 State regulatory
authorities that process notices of intent
and applications for exploration
permits.

Total Annual Burden: The estimated
annual burden for this part totals 13,354
hours, which translates to an
approximate burden of 11 hours for the
average notice of intent (10 hours to
prepare the notice and 1 hour for the
regulatory authority to review and file
it), and 104 hours for the average
application for a coal exploration permit
(70 hours to prepare the application and
34 hours for the regulatory authority to
process and file it). See 30 CFR 772.10
for a section-by-section burden
summary for this part.

Comments are invited on:
(a) Whether the proposed collection of

information is necessary for the proper
performance of OSM and State
regulatory authorities, including
whether the information will have
practical utility;

(b) The accuracy of OSM’s estimate of
the burden of the proposed collection of
information;

(c) Ways to enhance the quality,
utility, and clarity of the information to
be collected; and

(d) Ways to minimize the burden of
collection on the respondents.

Under the Paperwork Reduction Act,
OSM must obtain OMB approval of all
information and recordkeeping
requirements. No person is required to
respond to an information collection
request unless the form or regulation
requesting the information has a
currently valid OMB control (clearance)
number. These numbers appear in
section xxx.10 of 30 CFR Parts 710
through 955. To obtain a copy of OSM’s
information collection clearance
requests, explanatory information, and
related forms, contact John A. Trelease
at (202) 208–2783 or by e-mail at
jtreleas@osmre.gov.

By law, OMB must submit comments
to OSM within 60 days of publication of
this proposed rule, but may respond as
soon as 30 days after publication.
Therefore, to ensure consideration by
OMB, you must send comments
regarding these burden estimates or any
other aspect of these information
collection and recordkeeping
requirements by March 3, 1997, to the
Office of Management and Budget,
Office of Information and Regulatory
Affairs, Attention: Interior Desk Officer,
725 17th Street, NW, Washington, DC
20503. Please refer to OMB Control
Numbers 1029–0033 and 1029–0102 in
any correspondence.

B. Executive Order 12866
The proposed rule is a significant

regulatory action under section 3(f) of
Executive Order 12866. Accordingly,
OSM has prepared a cost/benefit
assessment (economic analysis) of the
rulemaking alternatives pursuant to
section 6(a)(3)(C) of the executive order.

C. Regulatory Flexibility Act
Pursuant to the Regulatory Flexibility

Act, 5 U.S.C. 601 et seq., the Department
of the Interior has determined that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities. See
50 FR 13250 (April 3, 1985). A small
entity flexibility analysis has been
prepared and placed in the
administrative record of this
rulemaking.

D. Unfunded Mandates
For purposes of compliance with the

Unfunded Mandates Reform Act of
1995, this rule will not impose any
obligations that individually or
cumulatively would require an
aggregate expenditure of $100 million or
more by State, local, and Tribal
governments and the private sector in
any given year.

E. National Environmental Policy Act
(NEPA)

On April 3, 1985 (50 FR 13250), OSM
published a notice of intent to conduct
rulemaking on the applicability of the
section 522(e) prohibitions to
underground mining. On June 19, 1985
(50 FR 25473), OSM announced the
agency’s intent to prepare an
environmental impact statement (EIS)
pursuant to section 102(2)(C) of NEPA,
42 U.S.C. 4332(2)(C) for this rulemaking.
OSM held scoping meetings for the EIS
on August 1, 1985, in Pittsburgh,
Pennsylvania; August 6, 1985, in St.
Louis, Missouri; and on August 9, 1985,
in Washington, D.C. to obtain public
input. Written comments on the scope
of the EIS were accepted separately
through September 10, 1985.

Based on the comments received and
the March 22, 1985, decision in PSMRL
II, Round III–VER remanding the
definition of VER, OSM decided to
conduct a combined analysis of the
rulemaking alternatives for both VER
and the applicability of the section
522(e) prohibitions to underground
mining. OSM announced its intent in
another scoping notice published on
January 22, 1987 (52 FR 2421). OSM
also held a meeting on February 6, 1987,
to solicit further input on the
rulemaking alternatives and the scope of
the EIS from the public and potentially
affected Federal agencies. On February
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23, 1987, OSM held another meeting to
receive testimony from environmental
groups and other organizations unable
to attend the earlier meeting.

On December 27, 1988 (53 FR 52374),
OSM published a draft EIS and
regulatory impact analysis concurrently
with a proposed rule addressing both
VER and the applicability of the
prohibitions to subsidence from
underground mining. On July 21, 1989
(54 FR 30557), OSM withdrew the
proposed rule.

On April 19, 1991 (56 FR 16111),
OSM published a revised draft EIS for
review and comment, followed by a new
proposed VER rule on July 18, 1991 (56
FR 33152) and, on the same date, a
notice of inquiry concerning the
applicability of the prohibitions to
underground mining.

OSM never finalized the VER rule,
electing instead to develop the new
proposed rule being published today.
On April 28, 1994 (59 FR 21996), OSM
published a notice of intent to prepare
a revised EIS analyzing both VER and
the applicability of the prohibitions to
underground mining. After analyzing
the comments received, OSM has
completed a new draft EIS (OSM–EIS–
29), which is now available to the
public for review and comment.

F. Executive Order 12630 (Takings)

In accordance with E.O. 12630 (March
18, 1988), and the ‘‘Attorney General’s
Guidelines For the Evaluation of Risk
and Avoidance of Unanticipated
Takings,’’ dated June 30, 1988, the
Department has prepared a takings
implication assessment, which has been
made a part of the administrative record
for this rulemaking, and is set forth
below:

Section 5221(e) of SMCRA provides
that, subject to VER (and with certain
other specified exceptions), no surface
coal mining operations shall be
permitted on certain lands designated
by Congress. As stated in the preceding
sections, the proposed rule defining
VER would establish a GFAP standard
for VER under section 522(e).

Under the GFAP standard, a person
would have VER if, prior to the date the
land came under the protection of
section 522(e), the person or a
predecessor in interest had all necessary
property rights and had obtained, or
made a good faith effort to obtain all
State and Federal permits and other
authorizations required to conduct
surface coal mining operations.

The proposed rule may have some
significant, but unquantifiable, takings
implications. OSM expects that the
proposed rule would not be found by a

court to constitute a per se taking, since
that issue was litigated in 1979–80.

1. No Per Se Takings
It is unlikely that the GFAP standard

would be determined to constitute a
taking per se. This standard is a
modification of the All Permits standard
adopted on March 13, 1979, which
required that a person demonstrate valid
issuance by August 3, 1977, of all
necessary State and Federal permits.

The rule was challenged in In Re:
Permanent Surface Mining Regulation
Litigation I, No. 79–1144 (D.D.C.
February 26, 1980), 14 Env’t Rep. Cas.
1083, as effecting a compensable taking
of property. While the court declined to
address the constitutionality of the VER
definition, it found that a person who
applies for all permits, but fails to
receive one or more through government
delay, engenders the same investments
and expectations as a person who has
obtained all permits. Therefore, the
court found that a good faith attempt to
obtain all permits before August 3, 1977,
should suffice for purposes of VER. The
court remanded to the Secretary that
portion of the definition that required
the property owner actually to have
obtained all permits necessary to mine.

2. Likelihood of Compensable Takings
In evaluating taking claims for

compensation concerning government
regulatory actions, the courts have
typically considered three factors on a
fact-specific, case-by-case basis: the
character of the governmental action,
the economic impact of the action, and
the extent to which the government
action interferes with reasonable
investment-backed expectations. See
Penn Central Transportation Co. v. New
York City, 438 U.S. 104, 124 (1977).
Because of the scope of the proposed
rule and the lack of information on
specific property interests that might be
affected, this assessment cannot predict
or evaluate the effects of the proposed
rule on property rights. Instead, the
assessment will discuss generally the
anticipated impacts of the proposed
rule, and compare them to the impacts
of the other alternatives considered.

a. Character of the governmental
action. The purpose served and the
statutory provisions implemented by
this proposed rulemaking are discussed
in the preamble to the proposed rule.
The proposed rule substantially
advances a legitimate public purpose.
The legitimate public purpose is the
implementation of the protections for
specified areas set forth in section
522(e) of SMCRA. In that section,
Congress determined that subject to
certain exceptions, including valid

existing rights, surface coal mining is
prohibited on specified lands because
such mining is incompatible with the
values for which those lands were
designated as unsuitable for surface coal
mining operations.

The proposed rule substantially
advances that purpose by providing that
the VER exception for mining in those
protected areas applies only to the
extent that a person can demonstrate
that a good faith effort had been made
to obtain all required permits for a
surface coal mining operation before the
area came under the protection of
section 522(e). The proposed definition
of VER thus advances the regulatory
scheme Congress developed to prevent
the harms which surface coal mining
operations would cause in those areas.

OSM does not know of any other
property use or actions that would
significantly contribute to the problems
caused by surface coal mining
operations in such areas.

b. Economic impact. Use of the GFAP
standard or the All Permits standard by
20 States (and for a number of years, by
OSM) has not resulted in any
compensation awards to date, nor has it
resulted in any financial compensation
in those instances where the application
of the standard by OSM has resulted in
litigation, as discussed below.
Therefore, OSM believes that adoption
of a GFAP standard will not result in
any change in the Government’s
financial exposure relative to the
current situation.

The property interests that could be
affected by this rule are coal rights in
section 522(e) areas. It cannot be
determined in advance which coal
rights would be affected by the eventual
application of this proposed rule, or
what value those rights would have.
There is no data base that definitively or
reliably lists all properties protected
under section 522(e), or the nature or
extent of individual coal rights included
in such areas. Such a list would not
remain current for any appreciable time
because individual properties would be
added or removed on a continual basis
as protected features come into
existence, evolve, and sometimes
disappear. Even if it could be
determined which coal rights are subject
to section 522(e), it cannot reliably be
predicted which coal an owner might
seek to mine or for which a VER
determination would be necessary.
Because takings determinations are
case-specific, OSM cannot predict all
the factors necessary to determine
whether a denial of VER would
constitute a compensable taking.

For purposes of this assessment, the
evaluation of potential economic impact
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utilizes in part the analyses set out in
the Draft Environmental Impact
Statement (DEIS) (OSM–EIS–29,
September 1995) and Draft Economic
Analysis (EA) (September 1, 1995) for
the proposed rule. The DEIS and EA
discussions of the alternatives
summarize the number of acres
estimated to be disturbed under each
VER alternative over a 20-year period.
Because of the difficulty in predicting
the actual mining in protected areas
under this rule, OSM could not predict
the actual impacts of the alternatives. To
provide a basis for comparing the
relative environmental and economic
impacts of the proposed rule and the
alternatives, OSM developed impact
estimates by using a model that relied
on specific methodologies and
assumptions.

Therefore, the DEIS and EA estimates
of coal acreage that could be mined
under the GFAPT alternative and the
other alternatives are relevant to this
assessment only to the limited extent
that they show the anticipated relative
economic impacts of the proposed rule,
compared to the other alternatives.
Tables V–1 through V–5 of the DEIS
show relative amounts of coal acreage
estimated to be mined over a 20-year
period under the different alternatives,
as calculated using the model.

Generally speaking, these analyses
assume that relatively few persons
would be able to demonstrate VER
under a GFAP standard; that, for some
categories of lands, more persons might
be able to demonstrate VER under a
GFAPT standard, and that in some
cases, even more persons might be able
to demonstrate VER under an O&A
standard. The analyses further assume
that the impacts of a Bifurcated standard
would be somewhere between the
impacts of the GFAP standard and those
of the O&A standard.

In general, the GFAP standard is more
likely to limit surface coal mining
operations. As a result, more takings
claims would be expected to be filed
under a GFAP standard. Whether courts
would find that a negative VER
determination under the GFAP standard
constituted a compensable taking
should turn on the specific property
rights involved.

For purposes of evaluating the
economic impact of the proposed rule,
OSM surveyed historical permitting
information, relevant litigation, and the
DEIS and EA analyses of anticipated
mining impacts in individual section
522(e) categories of lands.

Historical data: Currently, five States
use the All Permits standard and 15 use
the GFAP standard. Two States use a
Takings standard, one uses only the

Needed for and Adjacent standard, and
one State has no VER definition. OSM
is not aware of any instance in which
the States’ use of these standards has
resulted in a judicial determination of a
compensable takings. Therefore, history
does not suggest that the promulgation
of a GFAP standard would result in a
significant number of takings
compensation awards. While the
likelihood of some degree of financial
exposure exists, the use of the GFAP
standard or the All Permits standard by
20 States (and for a number of years, by
OSM) has not resulted in any
compensation awards to date, nor has it
resulted in any financial compensation
in those instances where the application
of the standard by OSM has resulted in
litigation, as discussed below.
Therefore, based on the above data,
OSM believes that the adoption of a
GFAP standard will not result in any
change in the Government’s financial
exposure.

Litigation on use of a GFAP standard:
The question of whether application of
the GFAP standard for VER effects a
compensable taking was examined by
the court in Sunday Creek Coal Co. v.
Hodel (‘‘Sunday Creek’’), No. 88–0416,
Slip op. (S.D. Ohio June 2, 1988). In
Sunday Creek, applying Ohio’s
equivalent of the GFAP standard of
VER, OSM denied the plaintiff’s VER
request. The court ruled that OSM’s
application of Ohio’s VER standard
would deprive Sunday Creek of its
property rights in violation of the Fifth
Amendment. The court therefore
reversed OSM’s negative VER
determination. In another case that
considered the question of VER, Belville
Mining Co. v. United States (‘‘Belville
II’’), No. C–1–89–874 (S.D. Ohio), the
court simply assumed that if an
applicant could demonstrate a right to
strip mine, then denial of VER would
constitute a ‘‘taking’’ of that applicant’s
interest. These two decisions indicate
that, at least in Ohio, a Federal court
would be likely to find that application
of the GFAP standard for VER would
effect a compensable taking.

Summary of takings implications for
section 522(e) lands: Based upon
available information, including the
DEIS and EA for the proposed rule, and
a survey of permits, the following
takings impacts from the proposed rule
are anticipated.

Section 522(e)(1) lands: These areas
include National Park lands, National
Wildlife Refuge lands, National Trails,
National Wilderness Areas, Wild and
Scenic Rivers and study rivers, and
National Recreation Areas. OSM
anticipates relatively few takings impact
in (e)(1) areas because there has been a

relative dearth of VER determinations
and any resulting takings claims
concerning (e)(1) areas in the last 18
years.

Further, as previously discussed, the
Secretary’s 1988 policy concerning
exercise of VER in (e)(1) areas remains
in effect. That policy states that, if a
person acts to exercise VER on (e)(1)
lands, then, subject to appropriation, the
Secretary will use available authorities
to seek to acquire the rights through
exchange, negotiated purchase or
condemnation.

All of this suggests that there may
continue to be few VER requests, little
economic impact, few takings cases, and
even fewer takings awards in (e)(1)
areas.

Surface mining: As discussed in the
EA, OSM anticipates that in many cases
a compensable taking for denial of VER
to surface mine would not be found,
because the requisite property right to
surface mine coal could not be
demonstrated. And in many cases, if
VER for surface mining were denied,
underground mining would still be a
reasonable remaining use of the coal, so
a takings award would not be likely for
denial of VER to surface mine in section
522(e)(1) areas.

Underground mining: The related
OSM rulemaking concerning
applicability of section 522(e)
prohibitions to subsidence proposes that
the prohibitions would not apply to
subsidence. Therefore, OSM expects
that any takings award for denial of VER
for underground mining would be
limited to coal that could not be mined
from portals outside the (e)(1) area.

Section 522(e)(2) lands: These areas
consist of Federal lands within national
forests. OSM anticipates relatively few
takings from VER determinations on
(e)(2) lands.

Surface mining: OSM anticipates that
no takings claims would arise out of
application of the proposed VER
standard in surface mining VER
determinations in the western national
forests and national grasslands. This is
because coal owners in the western
(e)(2) areas have never pursued surface
mining VER determinations, but rather
have obtained compatibility
determinations under section 522(e)(2).
OSM does anticipate that some acreage
might be precluded from surface
mining, and some takings claims might
arise, concerning surface mining VER
determinations in the eastern national
forests.

For surface coal mining, OSM expects
that a compensable taking will be
unlikely if underground mining is an
economically and technically feasible
alternative (because if VER were denied
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for surface mining, most owners could
qualify for a compatibility exception for
underground mining, so underground
mining would be a reasonable
remaining use). As discussed in the
DEIS and EA, OSM anticipates that in
a substantial number of cases (a higher
proportion in the eastern coal fields), a
court would find no property right to
surface mine under State property laws.
This is because the coal in many cases
was severed from the surface rights
relatively early, when surface mining
was not common at the time and place
of severance. As a result, under State
property law, typically the coal owner
would not have the necessary right to
surface mine. OSM does not have
information on actual dates of severance
of coal rights. (There might also be
mitigation of takings in those limited
instances where the United States
decides to purchase coal rights.)

Underground mining: The (e)(2)
compatibility determination exception
would continue to apply. Therefore,
OSM would expect few takings claims
from denial of VER for underground
mining in national forests, because OSM
assumes that virtually all underground
mining could qualify for a compatibility
determination. This is based in part on
the fact that the Multiple-Use Sustained
Yield Act and the National Forest
Management Act establish multiple use
as the guiding principle for management
of national forest lands, and in part on
the fact that, in the past, requests for
compatibility determinations have never
been denied. Surface operations and
impacts associated with underground
mining generally disturb only a
relatively minimal amount of the land
surface. Roads and surface facilities can
generally be sited in such a way as to
avoid significant impacts on other land
uses such as timber production,
livestock grazing, and recreation.

Section 552(e)(3) lands: These areas
include lands where surface coal mining
operations would adversely affect a
publicly owned park or site on the
National Register of Historic Places.
OSM does not anticipate that any
significant takings would occur on (e)(3)
lands as a result of surface or
underground mining VER
determinations. Pursuant to (e)(3),
jurisdictional agencies, together with
the regulatory authority, may approve
mining in the vicinity of protected
areas, and thus waive the prohibition of
(e)(3). A sampling of permit records
indicated that some such mining has
occurred, but no VER requests were
located for such areas. Therefore, OSM
anticipates that, in many cases,
operations may avoid such sites or
resolve any jurisdictional agency

concerns about mining impacts, so that
the jurisdictional agency and the
regulatory authority would jointly
approve mining pursuant to (e)(3). In
such cases, a VER determination would
be unnecessary.

Section 522(e)(4) lands: These areas
include lands within one hundred feet
of the right of way of a public road.
OSM anticipates relatively few takings
claims concerning VER determinations
for (e)(4) areas. Coal mines now tend to
avoid urban areas (where many roads
and streets are located) because of
increased acquisition and public safety-
related costs of mining in such areas. In
the vast majority of cases, an exception
of the prohibitions of (e)(4) is obtained
under the waiver provision of (e)(4),
rather than through a VER
determination. Therefore, OSM does not
expect the choice of a VER standard to
have a major effect on takings claims for
coal located under roads. As noted
above, OSM’s survey of permitting data
located only a few instances of VER
determinations for (e)(4) areas.

Section 522(e)(5) lands: These areas
include lands within 300 feet of an
occupied dwelling, public building,
school, church, community or
institutional building, or public park, or
within 100 feet of a cemetery. OSM
anticipates relatively little economic
impact for takings purposes on (e)(5)
areas other than (e)(5) public park lands.

The survey of permit files indicated
that in most cases (more than 85%),
mining near dwellings occurs because
(e)(5) waivers are negotiated with
dwelling owners. Therefore, OSM
expects that VER would not be
necessary and would continue not to be
pursued in most such areas. Proposals
to mine in areas occupied by public
buildings, schools, churches, and
cemeteries are typically limited. It is
usually less expensive for the operator
to avoid such areas, rather than to pay
the costs of seeking VER, avoiding
material damage where prohibited, and
paying reclamation costs.

In addition, the permit survey did not
disclose any instances of VER requests
for mining in the areas around non-NPS
public parks protected under (e)(5).
However, the OSM model does
anticipate that in the next 20 years
substantial coal acreage in (e)(5) public
parks areas might be precluded from
mining as a result of underground
mining VER determinations under the
proposed rule, and a relatively smaller
but still significant acreage might be
precluded from surface mining as a
result of surface mining VER
determinations under the proposed rule.
Some portion of those acreages could
result in takings awards.

c. Interference with reasonable
investment-backed expectations.
Application of the proposed rule might
result in more interference with
reasonable investment-backed
expectations than would occur under
the other alternatives considered. Such
interference could occur when coal
rights holders would be unable to mine
the coal because they could not
demonstrate VER under the GFAP
standard. However, any such
interference could be limited by factors
such as the following:

In many cases, holders of coal rights
in section 522(e) areas will not request
VER, either because the holder
determines that the coal is not
economically minable, or because the
holder determines that it is less costly
to obtain some other exception (such as
a compatibility determination or a
waiver) from the prohibitions of section
522(e).

In other cases, under State property
law, where the mineral rights have been
severed from the surface estate, OSM
expects that coal holders would not
hold the necessary property right to
surface mine the coal, as discussed in
more detail in the DEIS and EA. Such
holders could have no reasonable
expectation of surface mining the coal.

If the holder of coal rights purchased
those rights after the land came under
the protections of section 522(e), the
purchaser would be deemed to be on
notice of the applicability of the
prohibitions of section 522(e) and
would have no reasonable expectation
of being allowed to mine. Thus any
significant investments made under
these circumstances would not likely be
found to be reasonable.

If a coal holder has made no
significant expenditures, the holder
would probably be unable to
demonstrate sufficient investment-
backed expectations to support a takings
claim. Further, if VER for surface
mining were denied, but underground
mining were possible and economical, a
takings claim would similarly be
difficult to sustain.

3. Alternatives to the Proposed Rule
As previously discussed, OSM

developed and considered three
alternatives to the GFAP standard for
VER. They are the GFAPT standard, the
O&A standard, and the Bifurcated
standard. The GFAP standard has the
greatest potential for takings
implications, and the only way to
minimize the takings implications of the
proposed rule is to select one of the
other alternatives. However, OSM does
not believe that such a selection is
justified. OSM believes that the
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proposed rule is the best alternative
because it best protects the areas listed
in section 522(e) from surface coal
mining operations, as Congress
intended.

GFAPT standard: The GFAPT
standard would provide that a person
could demonstrate VER by
demonstrating either compliance with
the GFAP standard, or that denial of
VER as of the date the area became
subject to section 522(e) would
reasonably be expected to result in a
compensable taking.

OSM would expect no takings
implications from the GFAPT standard
because in all cases, VER should be
granted if denial would result in a
compensable taking. However, as noted
in the preamble to the proposed rule,
when OSM proposed the GFAPT
alternative in 1991, it elicited some of
the strongest opposition OSM has ever
received on a proposed rule. OSM
received approximately 750 comments,
and virtually every comment
emphatically opposed the GFAPT
standard. Opponents charged that the
GFAPT standard would be impossibly
burdensome for States to implement.
Some commenters charged that it was
too complex, unpredictable, and
uncertain. Many commenters urged
adoption of a ‘‘bright-line’’ standard
instead. Some charged that it was not
protective enough of section 522(e)
areas, and others charged that it was
inappropriately restrictive of mining in
section 522(e) areas. Some commenters
felt that State regulatory authorities had
no authority under State law to apply
the standard. Every category of
commenter rejected the GFAPT
standard as unworkable, unacceptable,
or demonstrably inferior to some other
alternative.

Ownership and authority standard:
The O&A standard would provide that
a person would have VER upon
demonstrating ownership of the coal
rights plus the property right under
State law to remove the coal by the
method intended. The O&A standard
would require demonstrating, as of the
date the land came under the protection
of section 522(e), the property right to
mine the coal by underground methods
if VER for underground mining were
sought; and by surface mining methods
if VER for surface mining were sought.

OSM would not expect the O&A
standard to have significant takings
implications. If a person could not
demonstrate the right to mine the coal
by the method intended, there would be
no denial of or interference with
property rights for which compensation
would be due under takings law, since

a person must have the property right to
a particular use to be compensated for
denial of that use.

Although the O&A standard would
have no significant takings implications,
OSM believes that it suffers from a
serious shortcoming in that it would
effectively eviscreate the protections
afforded under section 522(e). The O&A
alternative would result in a finding of
VER whenever a person met the permit
application requirements for property
rights. The prohibitions of section
522(e) would be meaningless and
without practical effect. Such a result
would clearly be inconsistent with
congressional intent.

Bifurcated standard: Under the
Bifurcated standard, when the mineral
and surface estates have been severed,
the date of severance would determine
whether the O&A or the GFAP standard
for VER would be used. When the
mineral estate was severed from the
surface estate prior to the date the land
came under the protection of section
522(e), the O&A standard would be used
to determine VER. When the mineral
estate was severed from the surface
estate after the date the land came under
the protection of section 522(e), the
GFAP standard would be used.

4. Estimate of Potential Financial
Exposure From the Proposed Rule

The Attorney General’s guidelines
and the Department’s supplemental
guidelines for takings implications
assessments provide that the assessment
should set out an estimate of the
financial exposure if the proposed rule
were held to effect a compensable
taking. Given the geographic scope of
this proposed rule, however, and the
lack of information on the effects on
individual property rights, a meaningful
estimate of financial exposure is
impossible. Instead, as discussed above,
this assessment discusses generally the
anticipated takings impacts of the
proposed rule, relative to the other
alternatives considered. Federal
financial exposure might arise primarily
from claims concerning VER denials in
the eastern United States in section
522(e)(2) areas or from the costs
associated with acquisition of property
rights in section 522(e)(1) areas
pursuant to the Secretary’s 1988 policy
statement, as discussed above.

5. Conclusion

The proposed rule for VER is
expected to have a greater potential for
takings implications than the other
alternatives considered. More
significant takings implications are
anticipated primarily in some (e)(2)

areas (Federal lands in eastern national
forests); (e)(5) areas (State and local
parks); and, to a lesser extent, (e)(4)
areas (public roads). In light of the
Secretary’s 1988 policy on exercise of
VER for (e)(1) areas, takings
implications are less likely in (e)(1)
areas. Takings implications are also
substantially less likely in (e)(3) and (5)
areas. Case-by-case application of the
regulation might result in takings
implications, but such an analysis is
beyond the scope of this assessment and
cannot be made until the rule is actually
applied. Thus, insufficient information
is available to enable an accurate
assessment of the extent to which
significant takings consequences might
result from adoption of this rule.

Under the standards set forth in the
‘‘Attorney General’s Guidelines For the
Evaluation of Risk and Avoidance and
Unanticipated Takings,’’ dated June 30,
1988, and the Supplementary Takings
Guidelines of the Department of the
Interior, OSM therefore concludes that
this rulemaking has significant takings
implications.

G. Executive Order 12988 (Civil Justice
Reform)

This proposed rule has been reviewed
under the applicable standards of
section 3(b)(2) of E.O. 12988, ‘‘Civil
Justice Reform’’ (61 FR 4729). In
general, the requirements of section
3(b)(2) are covered by the preamble
discussion of this rule. Individual
elements of the order are addressed
below:

1. What is the Preemptive Effect, If Any,
To Be Given to the Regulation?

This proposed rule would have the
same preemptive effect as other
standards adopted pursuant to SMCRA.
To retain primacy, States have to adopt
and apply standards for their regulatory
programs that are no less effective than
those set forth in OSM’s rules. Any State
law that is inconsistent with or that
would preclude implementation of this
rule would be subject to preemption
under section 505 of SMCRA and its
implementing regulations at 30 CFR
730.11. To the extent that this rule
might ultimately result in the
preemption of State law, the provisions
of SMCRA are intended to preclude
inconsistent State laws and regulations
unless they provide for more stringent
land use or environmental controls and
regulations. This approach is
established in SMCRA and has been
judicially affirmed.
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2. What Is the Effect on Existing Federal
Laws or Regulations, If Any, Including
All Provisions Repealed, Circumscribed,
Displaced, Impaired, or Modified?

This proposed rule would modify the
implementation of SMCRA as described
in the preamble. It is not intended to
modify the implementation of any other
Federal statute. The preamble
discussion specifies the Federal
regulatory provisions that would be
affected by this rule.

3. Does the Rule Provide a Clear and
Certain Legal Standard for Affected
Conduct Rather Than a General
Standard, While Promoting
Simplification and Burden Reduction?

As discussed in the preamble, the
standards proposed in this rule are as
clear and certain as practicable, given
the complexity of the topics covered,
the mandates of SMCRA and the
legislative history of section 522(e) of
SMCRA.

4. What is the Retroactive Effect, if Any,
To Be Given to This Regulation?

This proposed rule is not intended to
have retroactive effect.

5. Are Administrative Proceedings
Required Before Parties May File Suit in
Court? Which Proceedings Apply? Is the
Exhaustion of Administrative Remedies
Required?

Since this rule is only in proposed
form, these questions are not applicable.
However, if the rule is adopted as
proposed, the following answers would
apply:

No administrative proceedings are
required before parties may file suit in
court challenging the provisions of this
rule under section 526(a) of SMCRA, 30
U.S.C. 1276(a). However, administrative
procedures must be exhausted prior to
any judicial challenge to the application
of this rule. In situations involving OSM
application of this rule, applicable
administrative procedures may be found
at 30 CFR 775.11 and 43 CFR part 4. In
situations involving State regulatory
authority application of provisions
analogous to those contained in this
rule, applicable administrative
procedures are set forth in each State
regulatory program.

6. Does the Rule Define Key Terms,
Either Explicitly or By Reference to
Other Regulations or Statutes That
Explicitly Define Those Items?

This proposed rule defines the term
‘‘valid existing rights.’’ Other terms
important to the understanding of this
rule are set forth in 30 CFR 700.5, 701.5
and 761.5.

7. Does the Rule Address Other
Important Issues Affecting Clarity and
General Draftsmanship of Regulations
Set Forth By the Attorney General, With
the Concurrence of the Director of the
Office of Management and Budget, That
are Determined to be in Accordance
With the Purposes of the Executive
Order?

The Attorney General and the Director
of the Office of Management and Budget
have not issued any guidance on this
matter.

Author: The principal author of this
proposed rule is Dennis G. Rice, Rules and
Legislation, Office of Surface Mining
Reclamation and Enforcement, 1951
Constitution Avenue, NW., Washington, DC
20240; Telephone (202) 208–2829.

List of Subjects

30 CFR Part 740
Public lands, Mineral resources,

Reporting and recordkeeping
requirements, Surety bonds, Surface
mining, Underground mining.

30 CFR Part 745
Intergovernmental relations, Public

lands, Mineral resources, Reporting and
recordkeeping requirements, Surface
mining, Underground mining.

30 CFR Part 761
Historic preservation, National

forests, National parks, National trails
system, National wild and scenic rivers
system, Surface mining, Underground
mining, Wilderness areas, Wildlife
refuges.

30 CFR Part 772
Reporting and recordkeeping

requirements, Surface mining,
Underground mining.

Dated: April 30, 1996.
Bob Armstrong,
Assistant Secretary, Land and Minerals
Management.

For the reasons set forth in the
preamble, the Department is proposing
to amend 30 CFR Parts 740, 745, 761,
and 772 as set forth below:

PART 740—GENERAL
REQUIREMENTS FOR SURFACE COAL
MINING AND RECLAMATION
OPERATIONS ON FEDERAL LANDS

1. The authority citation for Part 740
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq. and 30
U.S.C. 181 et seq.

2. In § 740.4, paragraphs (a)(4) and
(a)(5) are revised to read as follows:

§ 740.4 Responsibilities.
(a) * * *

(4) Determining whether a person
possesses valid existing rights to
conduct surface coal mining operations
on Federal lands within the areas
specified in paragraphs (a)(1) and (a)(2)
of § 761.11 of this chapter.

(5) Determining whether there are
significant recreational, timber,
economic, or other values that may be
incompatible with surface coal mining
operations on any Federal lands within
the boundaries of any national forest
under § 761.11(a)(2) of this chapter.

3. Section 740.10 is revised to read as
follows:

§ 740.10 Information collection.
(a) In accordance with 44 U.S.C. 3501

et seq., the Office of Management and
Budget (OMB) has approved the
information collection requirements of
this part. The OMB clearance number is
1029–0027. This information is needed
to implement section 523 of the Act,
which governs surface coal mining
operations on Federal lands. Persons
intending to conduct such operations
must respond to obtain a benefit.

(b) OSM estimates that the public
reporting burden for this part will
average 26 hours per respondent,
including time spent reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of these
information collection requirements,
including suggestions for reducing the
burden, to the Office of Surface Mining
Reclamation and Enforcement,
Information Collection Clearance
Officer, 1951 Constitution Avenue,
N.W., Washington, DC 20240; and the
Office of Management and Budget,
Office of Information and Regulatory
Affairs, Attention: Interior Desk Officer,
725 17th Street, NW, Washington, DC
20503. Please refer to OMB Control
Number 1029–0027 in any
correspondence.

4. In § 740.11, paragraph (a)
introductory text is revised and
paragraph (g) is added to read as
follows:

§ 740.11 Applicability.
(a) Except as provided in paragraph

(g) of this section, upon the approval of
a State regulatory program under part
732 of this chapter or promulgation of
a Federal regulatory program for a State
pursuant to part 736 of this chapter, that
program and this subchapter shall apply
to:
* * * * *

(g) Regardless of land ownership, the
agency making the determination, or
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State regulatory program provisions, the
definition of valid existing rights in
§ 761.5 of this chapter applies to all
decisions on requests for a
determination of valid existing rights to
conduct surface coal mining operations
on lands within the boundaries of the
areas specified in paragraphs (a)(1) and
(a)(2) of § 761.11 of this chapter.

PART 745—STATE-FEDERAL
COOPERATIVE AGREEMENTS

5. The authority citation for Part 745
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq. and 30
U.S.C. 181 et seq.

6. Section 745.10 is revised to read as
follows:

§ 745.10 Information collection.

(a) In accordance with 44 U.S.C. 3501
et seq., the Office of Management and
Budget (OMB) has approved the
information collection requirements of
this part. The OMB clearance number is
1029–0092. This information is needed
to implement section 523(c) of the Act,
which allows States to regulate surface
coal mining operations on Federal lands
under certain conditions. States that
desire to enter into cooperative
agreements to do so must respond to
obtain a benefit.

(b) OSM estimates that the public
reporting burden for this part will
average 1,364 hours per respondent,
including time spent reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of these
information collection requirements,
including suggestions for reducing the
burden, to the Office of Surface Mining
Reclamation and Enforcement,
Information Collection Clearance
Officer, 1951 Constitution Avenue,
N.W., Washington, DC 20240; and the
Office of Management and Budget,
Office of Information and Regulatory
Affairs, Attention: Interior Desk Officer,
725 17th Street, NW, Washington, DC
20503. Please refer to OMB Control
Number 1029–0092 in any
correspondence.

7. In § 745.13, paragraphs (o) and (p)
are revised to read as follows:

§ 745.13 Authority reserved by the
Secretary.

* * * * *
(o) Determine whether a person

possesses valid existing rights to
conduct surface coal mining operations
on Federal lands within the areas

specified in paragraphs (a)(1) and (a)(2)
of § 761.11 of this chapter; or

(p) Determine whether there are
significant recreational, timber,
economic, or other values that may be
incompatible with surface coal mining
operations on any Federal lands within
the boundaries of any national forest, as
specified in § 761.11(a)(2) of this
chapter.

PART 761—AREAS DESIGNATED BY
ACT OF CONGRESS

8. The authority citation for Part 761
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

9. Section 761.5 is amended by
removing the definition of ‘‘surface coal
mining operations which exist on the
date of enactment’’ and revising the
definition of ‘‘valid existing rights’’ to
read as follows:

§ 761.5 Definitions.
* * * * *

Valid existing rights means the
conditions under which a person may,
subject to the requirements of the Act
and the pertinent regulatory program,
conduct surface coal mining operations
on lands where 30 U.S.C. 1272(e) and
§ 761.11 would otherwise prohibit such
operations.

(a) Except as provided in paragraph
(b) of this definition, a person claiming
valid existing rights must demonstrate
that a legally binding conveyance, lease,
deed, contract, or other document vests
that person with the right, as of the date
the land came under the protection of
30 U.S.C. 1272(e) and § 761.11 of this
chapter, to conduct the type of surface
coal mining operations intended.
Interpretation of the documents relied
upon to establish the rights to which
this paragraph applies must be based
upon applicable State statutory or case
law concerning interpretation of
documents of this nature or, if no
applicable State law exists, upon
custom and generally accepted usage at
the time and place that the documents
came into existence. In addition, except
as provided in paragraph (b) of this
definition, any person claiming valid
existing rights must demonstrate that
one of the following conditions exists:

(1) All State and Federal permits and
other authorizations required to conduct
surface coal mining operations had been
obtained, or a good faith effort to obtain
all necessary permits and authorizations
had been made, before the date the land
came under the protection of § 761.11;
or

(2) The land is needed for and
immediately adjacent to a surface coal
mining operation for which all State and

Federal permits and other
authorizations required to conduct
surface coal mining operations had been
obtained, or a good faith effort to obtain
all necessary permits and authorizations
had been made, before the date the land
came under the protection of § 761.11.

(b) A person claiming valid existing
rights to use or construct an access or
haul road, for use as part of surface coal
mining operations, across the surface of
lands protected by § 761.11 must
demonstrate one of the following:

(1) The road was in existence on the
date the land upon which it is located
came under the protection of § 761.11;

(2) A right of way or easement for the
road was properly recorded as of the
date the land came under the protection
of § 761.11;

(3) The regulatory authority had
issued a permit for the access or haul
road on the land in question as of the
date the land came under the protection
of § 761.11; or

(4) Valid existing rights exist under
paragraph (a) of this definition.

10. Section 761.10 is added to read as
follows:

§ 761.10 Information collection.
(a) In accordance with 44 U.S.C. 3501

et seq., the Officer of Management and
Budget (OMB) has approved the
information collection requirements of
this part. The OMB clearance number is
1029–0102. The regulatory authority or
other responsible agency will use this
information to determine whether a
person has valid existing rights or
qualifies for one of the other waivers or
exemptions from the general prohibition
on conducting surface coal mining
operations in the areas listed in section
522(e) of the Act. Persons seeking to
conduct surface coal mining operations
on these lands must respond to obtain
a benefit in accordance with 30 U.S.C.
1272(e).

(b) OSM estimates that the public
reporting and recordkeeping burden for
this part will average 2 hours per
response under § 761.12 and 14 hours
per response under § 761.13, including
time spent reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. The
burden for § 761.13 includes 6 hours for
the person seeking the determination
and 8 hours for the agency processing
the request. Send comments regarding
this burden estimate or any other aspect
of these information collection and
recordkeeping requirements, including
suggestions for reducing the burden, to
the Office of Surface Mining
Reclamation and Enforcement,
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Information Collection Clearance
Officer, 1951 Constitution Avenue,
N.W., Washington, DC 20240; and the
Office of Management and Budget,
Office of Information and Regulatory
Affairs, Attention: Interior Desk Officer,
725 17th Street, NW, Washington, DC
20503. Please refer to OMB Control
Number 1029–0102 in any
correspondence.

11. In § 761.11, the section title is
revised, paragraphs (a) through (g) are
redesignated as paragraphs (a)(1)
through (a)(7) and revised, the
introductory test is redesignated as
paragraph (a) introductory text and
revised, paragraph (h) is removed, and
a new paragraph (b) is added to read as
follows:

§ 761.11 Areas where surface coal mining
operations are prohibited or limited.

(a) Unless a person has valid existing
rights as determined in accordance with
§ 761.13, no surface coal mining
operation except those identified in
paragraph (b) of this section may be
conducted after August 3, 1977:

(1) On any lands within the
boundaries of:

(i) The National Park System;
(ii) The National Wildlife Refuge

System;
(iii) The National System of Trails;
(iv) The National Wilderness

Preservation System;
(v) The Wild and Scenic Rivers

System, including study rivers
designated under § 5(a) of the Wild and
Scenic Rivers Act (16 U.S.C. 1276(a)) or
study rivers or study river corridors
established in any guidelines
promulgated pursuant to that Act; or

(vi) National Recreation Areas
designated by Act of Congress.

(2) On any Federal lands within the
boundaries of any national forest, except
that operations on these lands
(excluding lands within the boundaries
of the Custer National Forest) may be
permitted if the Secretary finds that
there are no significant recreational,
timber, economic, or other values that
may be incompatible with surface coal
mining operations; and:

(i) Any surface operations and
impacts will be incident to an
underground coal mine; or

(ii) With respect to lands that do not
have significant forest cover within
national forests west of the 100th
meridian, the Secretary of Agriculture
has determined that surface mining is in
compliance with the Act, the Multiple-
Use Sustained Yield Act of 1960 (16
U.S.C. 528–531), the Federal Coal
Leasing Amendments Act of 1975 (30
U.S.C. 181 et seq.), and the National
Forest Management Act of 1976 (16
U.S.C. 1600 et seq.);

(3) On any lands where the operation
will adversely affect any publicly
owned park or any place included in the
National Register of Historic Places,
unless the operation is jointly approved
by the regulatory authority and the
Federal, State, or local agency with
jurisdiction over the park or place;

(4) Within 100 feet, measured
horizontally, of the outside right-of-way
line of any public road, except:

(i) Where a mine access or haul road
joins this right-of-way line, or

(ii) When the regulatory authority (or
the appropriate public road authority
designated by the regulatory authority)
allows the public road to be relocated or
closed, or the area within the protected
zone to be affected by the surface coal
mining operation, after:

(A) Providing public notice and
opportunity for a public hearing in
accordance with § 761.12(d); and

(B) Finding in writing that the
interests of the affected public and
landowners will be protected;

(5) Within 300 feet, measured
horizontally, of any occupied dwelling,
except when:

(i) The owner of the dwelling has
provided a written waiver consenting to
surface coal mining operations within
the protected zone; or

(ii) The part of the operation which is
located closer than 300 feet to the
dwelling is an access or haul road that
connects with an existing public road
on the side of the public road opposite
the dwelling;

(6) Within 300 feet, measured
horizontally, of any public building,
school, church, community or
institutional building, or public park; or

(7) Within 100 feet, measured
horizontally, of a cemetery, unless the
cemetery is relocated in accordance
with State law.

(b) The prohibitions of paragraph (a)
of this section do not apply to surface
coal mining operations for which a valid
permit, issued pursuant to Subchapter G
of this chapter or an approved State
regulatory program, existed when the
land came under the protection of
paragraph (a) of this section or section
522(e) of the Act (30 U.S.C. 1272(e)), or
to other validly authorized operations in
existence on that date. This exemption
applies only to lands upon which the
permittee or operator had the right to
enter and conduct the permitted or
authorized surface coal mining
operations as of the date the land comes
under the protection of this section.

12. Section 761.12 is amended by
removing paragraph (h) and revising the
section title, paragraphs (a) through (c),
and the introductory text of paragraph
(d) to read as follows:

§ 761.12 Coordination with permitting
process; waiver requirements and
procedures.

(a) When the regulatory authority
receives an administratively complete
application for a permit for a surface
coal mining operation or an
administratively complete application
for revision of the boundaries of a
surface coal mining operation permit,
the regulatory authority must review the
application to determine whether the
proposed surface coal mining operation
would be located on any lands protected
under § 761.11(a). The regulatory
authority must reject any portion of the
application that would locate surface
coal mining operations on those lands
unless the applicant:

(1) Qualifies for the existing operation
exemption under § 761.11(b);

(2) Obtains a waiver or exception from
the prohibitions of § 761.11(a) in
accordance with paragraphs (c) through
(f) of this section; or

(3) Has valid existing rights as
determined in accordance with § 761.13.

(b) If the regulatory authority has
difficulty determining whether an
application reviewed under paragraph
(a) of this section includes land within
an area specified in § 761.11(a)(1) or
within the specified distance from a
structure or feature listed in paragraph
(a)(6) or (a)(7) of § 761.11, the regulatory
authority must request that the Federal,
State, or local governmental agency with
jurisdiction over the protected land,
structure, or feature verify the location.

(1) The request for location
verification must include:

(i) Relevant portions of the permit
application;

(ii) A notice that any response
provided more than 30 days after receipt
of the request for location verification
will not necessarily be considered
during the application review process;
and

(iii) A notice that, upon request, the
agency will receive an additional 30
days to respond.

(2) If the agency does not respond in
a timely manner, the regulatory
authority may make the necessary
determination based on available
information.

(c) A person who intends to conduct
surface coal mining operations on
Federal lands within the boundaries of
a national forest under the compatibility
provisions of § 761.11(a)(2) must submit
to OSM a request that the Secretary
make the findings required by
§ 761.11(a)(2). If a person submits a
request before preparing and submitting
a permit application, the request must
include sufficient information about the
nature and location of the proposed
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operation for the Secretary to evaluate
the request and make adequately
documented findings. The regulatory
authority may not issue a permit for the
proposed operation or approve a
proposed boundary revision unless
these findings have been made.

(d) When a person proposes to
relocate or close a public road, or to
conduct surface coal mining operations
(other than mine access and haul roads
as provided in § 761.11(a)(4)(i)) within
100 feet, measured horizontally, of the
outside right-of-way line of a public
road, the regulatory authority or public
road authority designated by the
regulatory authority must:
* * * * *

13. Section 761.13 is added to read as
follows:

§ 761.13 Submission and processing of
requests for valid existing rights
determinations.

(a) Agency responsible for making
valid existing rights determinations.

(1) Except as provided in paragraph
(a)(2) of this section, the regulatory
authority will make valid existing rights
determinations for all lands listed in
§ 761.11(a).

(i) In making these determinations,
the regulatory authority must use the
definition of valid existing rights in
§ 761.5 for land within the boundaries
of the areas specified in § 761.11(a)(1).

(ii) For all other lands, the regulatory
authority must use the definition of
valid existing rights in the applicable
regulatory program.

(2) OSM will make all determinations
as to whether a person has valid existing
rights to conduct surface coal mining
operations on Federal lands within the
areas specified in paragraphs (a)(1) and
(a)(2) of § 761.11. In making these
determinations, OSM will use the
definition of valid existing rights in
§ 761.5.

(b) What persons requesting valid
existing rights determinations must
submit. A person who, on the basis of
valid existing rights, intends to conduct
surface coal mining operations on lands
listed in § 761.11(a) must submit a
request to the appropriate agency under
paragraph (a) of this section. The
request may be submitted with or
without an application for a permit or
boundary revision for those lands.

(1) If the request is based on one of
the standards for access and haul roads
in paragraphs (b)(1) through (b)(3) of the
definition of valid existing rights in
§ 761.5, the requester must submit
satisfactory documentation that:

(i) The road existed on the date that
the land upon which it is located came
under the protection of § 761.11;

(ii) A right of way or easement for the
road was properly recorded as of the
date the land came under the protection
of § 761.11; or

(iii) The regulatory authority had
issued a permit for an access or haul
road in that location as of the date the
land came under the protection of
§ 761.11.

(2) If the request is based on the
standards in paragraph (a) of the
definition of valid existing rights in
§ 761.5, the requester must submit:

(i) A legal description of the land to
which the request pertains;

(ii) Complete documentation of the
character and extent of the requester’s
current interests in the surface and
mineral estates of the land to which the
request pertains;

(iii) A complete chain of title for the
surface and mineral estates of the land
to which the request pertains;

(iv) A description of the nature and
effect of each title instrument, including
any provisions pertaining to the method
of mining or mining-related surface
disturbances and facilities;

(v) Complete documentation of the
nature and ownership of all property
rights for the surface and mineral estates
of the land to which the request pertains
as of the date the land came under the
protection of § 761.11;

(vi) If the coal interests have been
severed from other property interests
and the surface estate is held by a
Federal agency, a title opinion or other
official statement from the Federal
agency confirming that the requester has
a property right to conduct the type of
surface coal mining operations
intended;

(vii) A description of the type and
extent of surface coal mining operations
planned, including the intended method
of mining and any mining-related
surface facilities, and an explanation of
how the planned operations are
consistent with State property law;

(viii) If the request is based on the
standard in paragraph (a)(2) of the
definition of valid existing rights in
§ 761.5, an explanation of why and how
the coal is needed for the operation; and

(ix) If the request is based on the
standard in paragraph (a)(1) of the
definition of valid existing rights in
§ 761.5, the application dates and
identification numbers and, if
applicable, approval and issuance dates
and identification numbers for any
licenses, permits, and authorizations for
surface coal mining operations on the
land to which the request pertains. This
requirement applies only to licenses,
permits, and authorizations that the
requester or predecessor in interest held

or had applied for as of the date the land
came under the protection of § 761.11.

(c) Notice and comment requirements
and procedures.

(1) When an agency receives a request
for a determination of valid existing
rights, the agency must publish a notice
in a newspaper of general circulation in
the county in which the land is located
inviting comment on whether the
request should be approved. If the
request involves Federal lands within
the boundaries of an area listed in
paragraph (a)1) or (a)(2) of § 761.11,
OSM will publish a similar notice in the
Federal Register. The notice must
include:

(i) The applicable standard(s) under
the definition of valid existing rights in
§ 761.5;

(ii) The location of the land to which
the request pertains;

(iii) The name and address of the
agency office to which comments
should be addressed;

(iv) The closing date of the comment
period, which must be sufficient to
afford interested persons a reasonable
opportunity to prepare and submit
comments;

(v) A description of the property
rights claimed and the basis for the
claim;

(vi) A description of the type of
surface coal mining operations planned;
and

(vii) A description of the procedures
the agency will follow in processing the
request.

(2) The agency must provide a copy
of the notice to the owner of the
structure or feature causing the land to
come under the protection of
§ 761.11(a).

(3) If the land to which the request
pertains involves severed estates or
divided interests, the agency must make
a reasonable effort to provide a copy of
the notice to all owners of interest, both
surface and mineral.

(4) When a request pertains to land
within the boundaries of an area
protected under § 761.11(a)(1) or 30
U.S.C. 1272(e)(1), the agency
responsible for the VER determination
must notify the agency with jurisdiction
over the protected land and provide that
agency 30 days (with an option for a 30-
day extension upon request) from
receipt of the notification to comment.
If the agency with jurisdiction over the
land fails to respond in a timely
manner, the agency responsible for the
VER determination may make the
determination in accordance with
paragraph (d) of this section.

(d) How a decision will be made.
(1) The agency responsible for making

the determination of valid existing
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rights must review the materials
submitted under paragraph (b) of this
section, comments received under
paragraph (c) of this section, and any
other relevant information to determine
whether the record supports a decision
in favor of the requester. If not, the
agency must notify the requester in
writing, explaining the inadequacy of
the record and requesting submittal,
within a reasonable time, of any
additional information the agency
deems necessary to remedy the
inadequacy.

(2) Upon receipt of the requested
information or other explanation, the
responsible agency must determine
whether the requester has demonstrated
valid existing rights.

(i) The decision document must
explain how the requester has or has not
satisfied all applicable elements of the
definition of valid existing rights in
§ 761.5. It must set forth the relevant
findings of fact and conclusions and
specify the reasons for the conclusions.

(ii) If the underlying property rights
are in dispute, the agency must defer a
decision until the legal dispute is
resolved.

(3) After making a decision, the
agency must:

(i) Provide a copy of the decision to
the requester and the owner of, or
agency with jurisdiction over, the area
or feature that caused the land to come
under the protection of § 761.11(a); and

(ii) Publish notice of the decision in
a newspaper of general circulation in
the county in which the land is located.
If the request includes Federal lands
within an area listed in paragraph (a)(1)
or (a)(2) of § 761.11, OSM will publish
notice of the decision in the Federal
Register.

(e) Administrative and judicial
review. A determination under this
section that a person has or does not
have valid existing rights is subject to
administrative and judicial review
under §§ 775.11 and 775.13 of this
chapter.

PART 772—REQUIREMENTS FOR
COAL EXPLORATION

14. The authority citation for Part 772
is revised to read as follows:

Authority: 30 U.S.C. 1201 et seq. and 16
U.S.C. 470 et seq.

15. Section 772.10 is revised to read
as follows:

§ 772.10 Information collection.

(a) In accordance with 44 U.S.C. 3501
et seq., the Office of Management and
Budget (OMB) has approved the
information collection and

recordkeeping requirements of this part.
The OMB clearance number is 1029–
0033. OSM and State regulatory
authorities use the information collected
under this part to maintain knowledge
of coal exploration activities, evaluate
the need for an exploration permit, and
ensure that exploration activities
comply with the environmental
protection, public participation, and
reclamation requirements of parts 772
and 815 of this chapter and section 512
of SMCRA (30 U.S.C. 1262). Persons
seeking to conduct coal exploration
must respond to obtain a benefit.

(b) OSM estimates that the combined
public reporting and recordkeeping
burden for all respondents under this
part will average 11 hours per notice or
application submitted, including time
spent reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Specifically, OSM
estimates that preparation of a notice of
intent to explore under § 772.11 will
require an average of 10 hours,
preparation and processing of an
application for coal exploration under
§ 772.12 will require an average of 103
hours, compliance with § 772.14 will
require an average of 18 hours, and
recordkeeping and information
collection under § 772.15 will require an
average of approximately 1 hour per
response. Send comments regarding this
burden estimate or any other aspect of
these information collection
requirements, including suggestions for
reducing the burden, to the Office of
Surface Mining Reclamation and
Enforcement, Information Collection
Clearance Officer, 1951 Constitution
Avenue, N.W., Washington, DC 20240;
and the Office of Management and
Budget, Office of Information and
Regulatory Affairs, Attention: Interior
Desk Officer, 725 17th Street, NW,
Washington, DC 20503. Please refer to
OMB Control Number 1029–0033 in any
correspondence.

16. Section 772.12 is amended by
revising the section title and paragraphs
(d)(2)(ii) and (d)(2)(iii) and adding
paragraphs (b)(14) and (d)(2)(iv) to read
as follows:

§ 772.12 Permit requirements for
exploration that will remove more than 250
tons of coal or that will occur on lands
designated as unsuitable for surface coal
mining operations.

* * * * *
(b) * * *
(14) For the lands described in

§ 761.11(a) of this chapter, a

demonstration that one of the following
conditions exists:

(i) The exploration activities will not
substantially disturb these lands.

(ii) The owner of the coal possesses
valid existing rights as that term is
defined in § 761.5 of this chapter. The
demonstration of valid existing rights
must be made in accordance with the
requirements and procedures of § 761.13
of this chapter. The demonstration and
request for a determination of valid
existing rights may be submitted in
advance of the remainder of the coal
exploration permit application. When
the agency makes a determination in the
absence of a permit application, the
determination is subject to
administrative and judicial review
under § 761.13(e) of this chapter.

(iii) The exploration is needed for
mineral valuation purposes or
authorized by judicial order.

(iv) The applicant has obtained a
waiver or exception in accordance with
paragraphs (c) through (f) of § 761.12 of
this chapter.
* * * * *

(d) * * *
(2) * * *
(ii) Not jeopardize the continued

existence of an endangered or
threatened species listed pursuant to
section 4 of the Endangered Species Act
of 1973 (16 U.S.C. 1533) or result in the
destruction or adverse modification of
critical habitat of those species;

(iii) Not adversely affect any cultural
or historical resources listed on the
National Register of Historic Places
pursuant to the National Historic
Preservation Act, as amended (16 U.S.C.
470 et seq. and Pub. L. 102–575), unless
the proposed exploration has been
approved by both the regulatory
authority and the agency with
jurisdiction over the resources to be
affected; and

(iv) Not substantially disturb any
lands listed in § 761.11(a) of this chapter
unless the applicant has:

(A) Obtained a waiver or exception in
accordance with paragraphs (c) through
(f) of § 761.12 of this chapter;

(B) Demonstrated the existence of
valid existing rights in accordance with
§ 761.13 of this chapter; or

(C) Demonstrated that the disturbance
is needed for mineral valuation
purposes or is authorized by judicial
order.
* * * * *
[FR Doc. 97–2184 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–05–M
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Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 761

RIN 1029–AB82

Prohibitions of 522(e)

AGENCY: Office of Surface Mining
Reclamation and Enforcement,
Department of the Interior.
ACTION: Proposed interpretative rule.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) of
the U.S. Department of the Interior
(DOI) is proposing an interpretative
rulemaking to address the question of
whether subsidence due to underground
mining is a surface coal mining
operation and thus prohibited in areas
enumerated in section 522(e) of the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA).
OSM proposes to interpret SMCRA and
implementing rules to provide that
subsidence due to underground mining
is not a surface coal mining operation,
and therefore is not prohibited in areas
protected under SMCRA section 522(e).
OSM proposes to construe the definition
of ‘‘surface coal mining operations’’ at
SMCRA section 701(28)(A) and in the
analogous portion of the existing rules
at 30 CFR 700.5 not include subsidence,
and to include only (1) surface activities
in connection with a surface coal mine
and (2) surface activities in connection
with those surface operations and
impacts of an underground coal mine
subject to section 516. Similarly, OSM
would construe the second part of this
definition, at SMCRA section 701(28)(B)
and in the analogous portion of the
existing rules at 30 CFR 700.5, to
include only the areas upon which such
surface activities occur, and the areas
where such surface activities disturb the
surface and to holes or depressions
resulting from or incident to such
surface activities. Only ‘‘surface coal
mining opearation’’ are prohibited
within the areas protected by section
522(e). Therefore, neither subsurface
activities that may result in subsidence,
nor actual subsidence, would be
prohibited on lands protected by section
522(e). Rather, such underground
activities and their impacts, including
subsidence, would be subject to
regulation under sections 516 and 720.
DATES: Electronic or written comments:
OSM will accept electronic or written
comments on the proposed rule until
5:00 p.m. Eastern time on June 2, 1997.

Public hearings: Anyone wishing to
testify at a public hearing must submit
a request on or before 5:00 p.m. Eastern
time on March 17, 1997. Because OSM

will hold a public hearing at a particular
location only if there is sufficient
interest, hearing arrangements, dates
and times, if any, will be announced in
a subsequent Federal Register notice.
Any disabled individual who needs
special accommodation to attend a
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT.
ADDRESSES: Electronic or written
comments: Submit electronic comments
to osmruleso@smre.gov. Mail written
comments to the Administrative Record,
Office of Surface Mining Reclamation
and Enforcement, 1951 Constitution
Avenue, N.W., Washington, DC 20240
or hand-deliver to the person listed
under FOR FURTHER INFORMATION
CONTACT.

Public hearings: If there is sufficient
interest, hearings may be held in
Billings, MT; Denver, CO; Lexington,
KY; Washington, DC; and Washington,
PA. To request a hearing, contact the
person listed under FOR FURTHER
INFORMATION CONTACT by the time
specified under DATES using any of the
methods listed for ‘‘Electronic or written
comments’’.
FOR FURTHER INFORMATION CONTACT:
Nancy R. Broderick, Rules and
Legislation, Office of Surface Mining
Reclamation and Enforcement, Room
115, South Interior Building, 1951
Constitution Avenue, N.W.,
Washington, DC 20240. Telephone:
(202) 208–2700.

E-mail address: nbroderi@osmre.gov.
Additional information concerning
OSM, this rule, and related documents
may be found on OSM’s home page at
http://www.osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures
II. Discussion of Proposed Rule

A. Background
B. Statutory Analysis

III. Procedural Matters

I. Public Comment Procedures

Electronic or Written Comments

Comments should be specific and
confined to issues pertinent to the
proposed rule. They also should include
explanations in support of the
commenter’s recommendations. OSM
appreciates any and all comments, but
those most useful and likely to
influence decisions on the content of a
final rule will be those that either
involve personal experience or include
citations to and analyses of the Act, its
legislative history, its implementing
regulations, case law, other pertinent
State or Federal laws or regulations,

technical literature, or other relevant
publications.

Except for comments provided in an
electronic format, commenters should
submit two copies of their comments
whenever practicable. Comments
received after the time indicated under
DATES or at locations other than the
OSM office listed under ADDRESSES will
not necessarily be considered in the
final decision or included in the
administrative record.

Public Hearing

Persons wishing to testify at a public
hearing must contact the person listed
under FOR FURTHER INFORMATION
CONTACT by the time indicated under
DATES. If no one requests an opportunity
to comment at a public hearing, no
hearing will be held.

If a public hearing is held, it will
continue until all persons scheduled to
speak have been heard. Persons in the
audience who were not scheduled to
speak but who wish to do so will be
heard following the scheduled speakers.
The hearing will end after all scheduled
speakers and any other persons present
who wish to speak have been heard.

Filing of a written statement at the
time of the hearing will assist the
transcriber and facilitate preparation of
an accurate record. Submission of
electronic or written statements to OSM
in advance of the hearing will allow
OSM officials to prepare appropriate
questions.

Public Meeting

If there is only limited interest in a
hearing at a particular location, a public
meeting, rather than a public hearing,
may be held. Persons wishing to meet
with OSM representatives to discuss the
proposed rule may request a meeting by
contacting the person listed under FOR
FURTHER INFORMATION CONTACT. All
meetings will be open to the public and,
if possible, notice of the meetings will
be posted at the appropriate locations
listed under ADDRESSES. A written
summary of each public meeting will be
made a part of the administrative record
for this rulemaking.

II. Discussion of Rule

A. Background

On March 13, 1979, OSM
promulgated permanent program rules
as required by section 501(b) of the
Surface Mining Control and
Reclamation Act of 1977 (Public Law
95–87, 30 U.S.C. 1201 et seq.) (SMCRA
or the Act). See 44 FR 14902. The Act
prohibits surface coal mining operations
on all lands designated in section
522(e), subject to valid existing rights
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and except for those operations which
existed on August 3, 1977. Lands
designated in section 522(e)(1) include
any lands within the boundaries of units
of the National Park System, the
National Wildlife Refuge Systems, the
National System of Trails, the National
Wilderness Preservation System, the
Wild and Scenic Rivers System,
including study rivers designated under
section 5(a) of the Wild and Scenic
Rivers Act (16 U.S.C. 1276(a)) or study
rivers or study river corridors as
established in any guidelines pursuant
to that Act, and National Recreation
Areas designated by Act of Congress.
Additional lands designated by sections
522(e) (2), (3), (4), and (5) include
National Forests; publicly owned parks;
properties listed on the National
Register of Historic Places; 100 foot
buffer zones around public roads and
cemeteries; and 300-foot buffer zones
around occupied dwellings, public
buildings, schools, churches,
community or institutional buildings,
and public parks. The term ‘‘valid
existing rights’’ (VER) is not defined in
SMCRA. In a separate rulemaking,
published in this issue of the Federal
Register OSM intends to define VER
and address requirements and
procedures for the submission and
processing of VER claims.

Under section 522(e), if a person who
proposes to conduct a surface coal
mining operation on protected lands
does not qualify for one of the statutory
exceptions, then the person cannot
conduct the intended operation on such
lands. See 30 CFR section
773.15(c)(3)(ii) (1990). Section 522(e)
does not specifically mention
subsidence as a prohibited activity.

The need for this interpretative
rulemaking derives in part from
litigation concerning the applicability of
the sections 522(e) (4) and (5)
prohibitions to underground mining.
The issue is whether and to what extent
subsidence and underground coal
extraction operations which cause or are
expected to cause subsidence are
prohibited. In 1988, OSM issued a
proposed rule to address the issue. See
53 FR 52374, December 27, 1988.
However, the entire proposed rule was
withdrawn for further study in 1989. 54
FR 30557, July 21, 1989. The
withdrawal was based on comments
received on the proposed rule, and on
OSM’s analysis of the issues, which
indicated to OSM that this was
fundamentally a legal issue. OSM
therefore decided to seek a formal
opinion from the Office of the Solicitor,
U.S. Department of the Interior, on this
matter. The Solicitor completed his
review of this issue in July, 1991, and

concluded that the best interpretation of
SMCRA is that subsidence is not a
surface coal mining operation subject to
the prohibitions of § 522(e).

The Solicitor’s Memorandum of
Opinion (M–Op.) is based on an
extensive analysis of the statute, the
legislative history, relevant case
authority and OSM’s regulatory actions
with respect to the applicability of
section 522(e) to subsidence from
underground mining. The M–Op.
concluded that Congress did not intend
for the prohibitions of section 522(e) to
apply to subsidence from underground
mining and noted that OSM may
regulate subsidence solely under section
516 of SMCRA and not under section
522(e). While the M–Op. recognizes that
regulation under section 516 may not
have precisely the same effect as
regulation under section 522(e), the
analysis provides support for the
conclusion that regulation under section
516 will achieve full protection of the
environmental values which Congress
sought to protect from subsidence under
the Act while encouraging longwall
mining.

On July 18, 1991, OSM published a
Notice of Inquiry (NOI) which stated
that, based on OSM’s review of the Act
and the legislative history, the
comments received on the December 27,
1988, proposal, and the M–Op., OSM
concluded that no further rulemaking
action was necessary in regard to the
applicability of section 522(e)
prohibitions to underground mining.
OSM concluded that the regulations, at
30 CFR 761.11 (d), (e), (f) and (g),
adequately address underground mining
and appropriately apply the statutorily-
established buffer zones in a horizontal
dimension only.

On September 6, 1991, the National
Wildlife Federation (NWF) filed legal
action against the Secretary challenging
the July 18 NOI and the July 10 M–OP.,
on the applicability of 522(e) of SMCRA
to subsidence. National Wildlife
Federation (NWF) v. Babbitt, No. 91–
2275–TAF (D.D.C. September 22, 1993).
The NWF contended that both the M–
Op. and the NOI violated the
requirements of the Administrative
Procedure Act (APA), the National
Environmental Policy Act (NEPA), and
SMCRA. NWF requested, among other
things, that the court order OSM to
undertake rulemaking to determine the
applicability of Section 522(e) to
subsidence, and vacate the M–Op. and
the NOI. In addition, a motion was filed
by the Interstate Mining Compact
Commission (IMCC) and a number of
industry groups, including the National
Coal Association (NCA) and American
Mining Congress (AMC), to intervene as

defendants in this action. That motion
was granted by the court.

The district court vacated the NOI on
September 23, 1993, on procedural
grounds, and remanded the case to the
Secretary for rulemaking on the
applicability of section 522(e) to
subsidence, in accordance with the
notice and comment procedures of the
APA, 5 U.S.C. section 551 et seq.
National Wildlife Federation (NWF) v.
Babbitt, No. 91–2275–TAF (D.D.C.
September 22, 1993).

B. Statutory Analysis
Title V of the Act sets forth the basic

regulatory requirements for coal mining
operations for which permits are
required under the Act. Title V includes
provisions which establish regulatory
schemes for surface coal mining, the
surface effects of underground coal
mining, and protection of lands
unsuitable for surface coal mining
operations.

Analysis of the structure of Title V
and the Act as a whole confirms that
Congress set out related but separate
regulatory schemes for surface and
underground mining. Congress had
received ample testimony prior to the
passage of the Act regarding the
differences in both the nature and
consequences of the two types of coal
mining. The legislative history
emphasizes that the differences in the
nature and consequences of the two
types of mining require significant
differences in regulatory approach. See
SMCRA section 516(a), 30 U.S.C.
1266(a); see also SMCRA sections 516
(b)(10) and (d), 30 U.S.C. 1266 (b)(10)
and (d). See, e.g., H.R. Rep. No. 2 18,
95th Cong., 1st Sess. 59 (1977); S. Rep.
No. 128, 95th Cong., 2nd Sess. 50
(1977); H.R. Rep. No. 1445, 94th Cong.,
2nd Sess. 19 (1976); S. Rep. No. 402,
93rd Cong., 2nd Sess. 83 (1973); H.R.
Rep. No. 1072, 93rd Cong. 2nd Sess. 57,
108 (1974); H.R. Rep. No. 1462, 92nd
Cong., 2d Sess. 32 (1972); 123 Cong.
Rec. 8083, 8154 (1977); 123 Cong. Rec.
7996 (1977); 123 Cong. Rec. 3726 (1977).

For instance, Congress was aware that
the types of environmental risks
associated with underground mining
are, for the most part, significantly
different from those associated with
surface mining. Environmental impacts
associated with (pre-SMCRA)
unregulated or unreclaimed
underground mines included
subsidence and hydrological problems
that were hidden deep underground and
not observable at the surface for an
unpredictably long time. Such surface
consequences could be severe and long-
lasting. The problems in some cases
remained fundamentally inaccessible or



4866 Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Proposed Rules

unchangeable because of adverse
technological, geological and
hydrological conditions.

By contrast, most of the impacts of
unregulated pre-SMCRA surface mining
resulted from surface activities that
were more immediate and more readily
observable, and the resulting conditions
were relatively accessible for
reclamation. See H.R. Rep. NO. 1445,
94th Cong., 2d Sess. 20–22 (1976).

This proposed rulemaking addresses
whether the provisions of section
522(e), which expressly apply to
‘‘surface coal mining operations,’’
should be construed as applying to
subsidence from underground mining,
which is not specifically referenced in
the definition of that term. Addressing
this issue requires interpretation of the
phrase ‘‘surface coal mining operations’’
as used in section 522(e) and defined in
section 701(28). See 30 U.S.C. 1272(e);
1291(28).

In the past, OSM has not taken a
definitive position on the issue of the
applicability of section 522(e) to
subsidence. In some documents, OSM
has apparently taken the position that
section 522(e) does apply to subsidence
from underground mining. In the 1979
rulemaking which first established
permanent program rules under
SMCRA, OSM dealt with this issue in
two provisions. Concerning the
definitions at 30 CFR 761.5, OSM
rejected a comment that ‘‘surface
operations and impacts incident to an
underground mine’’ should be limited
to subsidence. 44 FR 14990, March 13,
1979. Such operations and impacts are
permitted in some circumstances in
National Forests under an exception to
section 522(e)(2). The negative
implication would appear to be that
such operations and impacts (including
subsidence) are otherwise prohibited by
section 522(e).

In the preamble discussion of the
regulation at 30 CFR 761.11(d), which
concerned the section 522(e)(4)
prohibition on mining within 100 feet of
the right-of-way of a public road, OSM
accepted a comment that the 100 feet
should be measured horizontally ‘‘so
that underground mining below a public
road is not prohibited.’’ OSM stated its
belief that mining under a road should
not be prohibited ‘‘where it would be
safe to do so.’’ 44 FR 14994, March 13,
1979. The negative implication from
this last clause would appear to be that
mining under a public road should be
prohibited where it would be unsafe to
do so, but the preamble does not discuss
whether such prohibition would come
from section 516 or from an
interpretation that section 522(e)

prohibits subsidence that causes
material damage.

See also letter of Patrick Boggs, Office
of Surface Mining, to Ralph Albright, Jr.,
regarding Otter Creek Coal Co. v. United
States, January 19, 1981; and
Determination of Valid Existing Rights
Within the Otter Creek Wilderness Area
of Monongahela National Forest; Notice,
49 FR 31228, 31231, 31233 (August 3,
1984), characterizing subsidence as a
prohibited surface impact under section
522(e); and Federal Defendant’s
Supplemental Memorandum on the
Relationship Between section 522(e)
and the Surface Impacts of Underground
Coal Mining at 8, In re Permanent
Surface Mining Regulation Litigation II,
No. 79–1144 (D.D.C. 1985).

However, in its approvals of State
regulatory programs, OSM has not
required states to apply the lands
unsuitable prohibitions to subsidence.
In fact, OSM has accepted both the
policy of some states not to apply the
prohibitions to subsidence, and the
policy of other states to apply the
prohibitions only to subsidence causing
material damage. See Statement of
Interstate Mining Compact Commission
Re Oversight Hearing on Subsidence
Issues, Before the Mining and Natural
Resources Subcommittee, Committee on
Interior and Insular Affairs, U.S. House
of Representatives, June 28, 1990. With
the exception of Colorado, Illinois,
Indiana, and Montana, states with active
underground coal mining do not apply
the prohibitions of section 522(e) to
subsidence. The states regulate the
effects of subsidence through state
regulations which implement section
516 of SMCRA. Those regulations
provide for the restriction, repair, and
compensation for subsidence and
material damage to certain structures
and lands. Colorado does not allow
material damage to structures even with
landowner waivers or VER. Illinois
prohibits planned subsidence in section
522(e) areas. The mineral owner must
possess the right to subside through
applicable waiver or VER. Indiana
regulations prohibit material damage
from subsidence to certain structures
and lands. Indiana has not approved
planned subsidence in past permits, and
has not developed specific policies
related to the approval of planned
subsidence. Information obtained from
Indiana indicates that it anticipates that
it would prohibit subsidence unless the
mineral owner possesses the specific
right through applicable waiver or VER.
Also, Montana has no defined policy
regarding the regulation of subsidence.
This is due in part to the fact that the
State has one inactive underground
mine that has not begun production.

Montana is sparsely populated, and has
not encountered conditions that require
it to determine whether subsidence is
prohibited in section 522(e) areas. See
Proposed Revision to the Permanent
Program Regulations Implementing
section 522(e) of the Surface Mining
Control and Reclamation Act of 1977,
Draft Environmental Impact Statement:
OSM–EIS–29 (June, 1995), prepared by
U.S. Office of Surface Mining
Reclamation and Enforcement, Table II–
1 at pages II–2,3.

Because OSM arguably has taken
conflicting or unclear positions in the
past, OSM is proposing to develop a
definitive position on this issue,
consistent with the Act. For the reasons
set forth below, OSM proposes to
interpret SMCRA as regulating
subsidence under sections 516 and 720;
and proposes to interpret section 522(e)
in light of the statutory definition of
‘‘surface coal mining operations’’ in
section 701(28), as not applying to
subsidence from underground mining.

Section 516
Section 516 establishes the regulatory

requirements for the surface effects of
underground coal mining, including
provisions for the control of subsidence
from underground coal mining. SMCRA
section 516 provides in relevant part:

(a) The Secretary shall promulgate rules
and regulations directed toward the surface
effects of underground coal mining
operations, embodying the following
requirements and in accordance with the
procedures established under section 501 of
this Act: Provided, however, That in adopting
any rules and regulations the Secretary shall
consider the distinct difference between
surface coal mining and underground coal
mining. * * *

(b) Each permit issued under any approved
State or Federal program pursuant to this Act
and relating to underground coal mining
shall require the operator to—

(1) adopt measures consistent with known
technology in order to prevent subsidence
causing material damage to the extent
technologically and economically feasible,
maximize mine stability, and maintain the
value and reasonably foreseeable use of such
surface lands, except in those instances
where the mining technology used requires
planned subsidence in a predictable and
controlled manner: Provided, That nothing in
this subsection shall be construed to prohibit
the standard method of room-and-pillar
mining:

(c) In order to protect the stability of the
land, the regulatory authority shall suspend
underground coal mining under urbanized
areas, cities, towns, and major
-impoundments, or permanent streams if he
finds imminent danger to inhabitants of the
urbanized areas, cities, towns, and
communities.

(d) The provisions of Title V of this Act
relating to State and Federal programs,
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permits, bonds, inspections and enforcement,
public review, and administrative and
Judicial review shall be applicable to surface
operations and surface impacts incident to an
underground coal mine with such
modifications to the permit application
requirements, permit approval or denial
procedures, and bond requirements as are
necessary to accommodate the distinct
difference between surface and underground
coal mining, * * *
30 U.S.C. section 1266.

Section 516 is implemented in large
part at 30 CFR Part 817, which sets forth
the performance standards for
underground coal mining. The
provisions concerning subsidence
control in Part 817 include performance
standards which require the prevention
of material damage and maintaining the
value and reasonably foreseeable use of
surface lands, or using mine technology
for planned subsidence in a predictable
and controlled manner; compliance
with the subsidence control plan; repair
of material damage; and a detailed plan
of underground workings.

Section 516(b) sets the foundation for
a regulatory scheme intended to control
subsidence to the extent technologically
and economically feasible in order to
protect the value and use of surface
lands. Section 516(c) authorizes
suspension of underground mining
under urban areas and water bodies,
when there is imminent danger to
inhabitants. Section 516(c) applies in
those situations in which an
underground mine has been permitted
because all applicable permitting
standards, including standards for
prevention of material damage, have
been met, but actual underground
mining poses a serious subsidence
danger to inhabitants of urban areas and
water bodies.

Section 515
Section 515 of the Act sets out the

environmental protection performance
standards for surface coal mining,
including standards for backfilling and
grading to approximate original contour;
revegetation; reconstruction of prime
farmlands; impoundments; augering;
protecting the hydrologic balance;
protecting fish and wildlife values;
disposal of excess spoil, mine waste,
and acid-forming and toxic materials,
use of explosives; and constrution of
roads. This section is implemented in
large part at 30 CFR Part 816.

Section 720
Section 720 of SMCRA was added by

the Energy Policy Act of 1992, Public
law 102–486, 106 Stat. 2776 (1992). The
statute was enacted on October 24,
1992. Section 720 provides, in relevant
part:

(a) Underground coal mining operations
conducted after the date of enactment of this
section shall comply with each of the
following requirements:

(1) Promptly repair, or compensate for,
material damage resulting from subsidence
caused to any occupied residential dwelling
and structures related thereto, or non-
commercial building due to underground
coal mining operations. Repair of damage
shall include rehabilitation, restoration, or
replacement of the damaged occupied
residential dwelling and structures related
thereto, or non-commercial building and
shall be in the full amount of the diminution
in value resulting from the
subsidence. * * *

(2) Promptly replace any drinking,
domestic, or residential water supply from a
well or spring in existence prior to the
application for a surface coal mining and
reclamation permit, which has been affected
by contamination, diminution, or
interruption resulting from underground coal
mining operations. Nothing in this section
shall be contrued to prohibit or interrupt
underground coal mining operations.
30 U.S.C. 1310.

On March 31, 1995, OSM published
final regulations implementing these
provisions. The implementing
regulations are set forth primarily in
Parts 701, 784, and 817. Amendments to
Part 701 provide definitions of key
terms. The regulations require a
presubsidence survey to document the
condition of protected structures and
the quantity and quality of protected
water supplies, that could be damaged
by subsidence. The regulations also
clarify that, if the proposed mining
would provide for planned subsidence
in a predictable and controlled manner,
then, with certain exceptions, the
permittee must take measures consistent
with the mining method, to minimize
material damage to the extent
technologically and economically
feasible to non-commercial buildings
dwellings and related structures.

Section 522(e)

In addition to the regulation of surface
and underground coal mining under
sections 515, 516, and 720, SMCRA
section 522(e) imposes certain
prohibitions on surface coal mining
operations on lands designated by
Congress as unsuitable for those
operations. Congress determined that
the nature and purpose of certain areas
and land uses were incompatible with
surface coal mining operations. See S.
Rep. No. 128, 95th Cong. 1st Sess. 55
(1977). Therefore, SMCRA section
522(e) states that, with certain
exceptions, surface coal mining
operations are prohibited on or within
specified distances of those lands and
uses.

Section 522(e) provides, in relevant
part, as follows:

After the enactment of this Act and subject
to valid existing rights no surface coal
mining operations except those which exist
on the date of enactment of the Act shall be
permitted—

(1) on any lands within the boundaries of
units of the National Park System, the
National Wildlife Refuge Systems, the
National System of Trails, the National
Wilderness Preservation System, the Wild
and Scenic Rivers System, including study
rivers designated under section 5(a) of the
Wild and Scenic Rivers Act and National
Recreation Areas designated by Act of
Congress;

(2) on any Federal lands within the
boundaries of any national forest: Provided,
however, That surface coal mining operations
may be permitted on such lands if the
Secretary finds that there are no significant
recreational, timber, economic, or other
values which may be incompatible with such
surface mining operations and—

(A) surface operations and impacts are
incident to an underground coal mines or

(B) where the Secretary of Agriculture
determines, with respect to lands which do
not have a significant forest cover within
those national forests west of the 100th
meridian, that surface mining is in
compliance with the Multiple-Use Sustained-
Yield Act of 1969, the Federal Coal Leasing
Amendments Act of 1975, the National
Forest Management Act of 1976, and the
provisions of this Act: And provided further,
that no surface coal mining operations may
be permitted within the boundaries of the
Custer National Forests;

(3) which will adversely affected any
publicly owned park or places included in
the National Register of Historic Sites unless
approved jointly by the regulatory authority
and the Federal, State, or local agency with
jurisdiction over the park or the historic site;

(4) within one hundred feet of the outside
right-of-way line of any public road, except
where mine access roads or haulage roads
join such right-of-way line and except that
the regulatory authority may permit such
roads to be relocated or the area affected to
lie within one hundred fact of such road, if
after public notice and opportunity for public
hearing in the locality a written finding is
made that the interests of the public and the
landowners affected thereby will be
protected; or (5) within three hundred feet
from any occupied dwelling, unless waived
by the owner thereof, nor within three
hundred feet of any public building, school,
church, community, or institutional building,
public park, or within one hundred fact of a
cemetery.
30 U.S.C. 1272(e) (emphasis added).

Section 522(e) is implemented
primarily at 30 CFR Part 761. That part
provides definitions of key terms
concerning SMCRA section 522(e) and
describes the procedures to be followed
in implementing the prohibitions of
section 522(e). Sections 522(e) (4) and
(5) are implemented by 30 CFR 761.11
(d) through (g) which provides that
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subject to valid existing rights and an
exemption for mines existing on August
3, 1977, no surface coal mining
operations shall be conducted within
the specified distances, ‘‘measured
horizontally,’’ of the listed features and
facilities. The regulation implementing
section 522(e) requires a determination,
as a prerequisite for permit issuance
under section 515 or 516, whether a
requester has the right to conduct a
surface coal mining operation of such
lands. 30 CFR 761.12 (1990).

The language ‘‘measured
horizontally,’’ was added in response to
a comment which requested that OSM
clarify that underground mining
beneath a public road would not be
prohibited. Although, OSM explained
that it did not believe mining under a
road should be prohibited when it
would be safe to do so, OSM provided
no clarification as to what is meant by
‘‘safe to do so.’’

Section 701(28)
Section 522(e) of SMCRA establishes

that subject to VER and except for
operations existing on August 3, 1977,
‘‘surface coal mining operations’’ are
prohibited in each of the five areas set
out in subparagraphs (e)(1) through
(e)(5). Thus an understanding of the
definition of the term ‘‘surface coal
mining operations’’ in section 701(28) is
required to determine the scope of the
prohibitions. The term ‘‘surface coal
mining operations’’ is defined in section
701(28) and includes certain aspects of
underground coal mining. However,
section 701(28) does not specifically
mention subsidence.

Section 701(28) provides in full as
follows:

‘‘surface coal mining operations’’ means—
(A) activities conducted on the surface of

lands in connection with a surface coal mine
or subject to the requirements of section 516
surface operations and surface impacts
incident to an underground coal mine, the
products of which enter commerce or the
operations of which directly or indirectly
affected interstate commerce. Such activities
include excavation for the purpose of
obtaining coal including such common
methods as contour, strip, auger,
mountaintop removal, box cut, open pit, and
area mining, the uses of explosives and
blasting, and in situ distillation or retorting,
leaching or other chemical or physical
processing, and the cleaning, concentrating,
or other processing or preparation, loading of
coal for interstate commerce at or near the
mine site: Provided, however, That such
activities do not include the extraction of
coal incidental to the extraction of other
minerals where coal does not exceed 162⁄3
per centum of the tonnage of minerals
removed for purposes of commercial use or
sale or coal explorations subject section 512
of this Act; and

(B) the areas upon which such activities
occur or where such activities disturb the
natural land surface. Such areas shall also
include any adjacent land the use of which
is incidental to any such activities, all lands
affected by the construction of new roads or
the improvement or use of existing roads to
gain access to the site of such activities and
for haulage, and excavations, workings,
impoundments, dams, ventilation shafts,
entryways, refuse banks, dumps, stockpiles,
overburden piles, spoil banks, culm banks,
tailings, holes or depressions, repair areas,
storage areas, processing areas, shipping
areas and other areas upon which are sited
structures, facilities, or other property or
materials on the surface, resulting from or
incident to such activities.
30 U.S.C. 1291(28).

Interpretation of Section 701(28)
While the definition of ‘‘surface coal

mining operation’’ in SMCRA section
701(28) is not a clearly drafted
provision, OSM believes that paragraph
(A) of the definition includes only
surface activities which are connected
with a surface coal mine, and surface
activities connected with those surface
operations and surface impacts that are
incident to an underground mine and
that are subject to section 516. This
proposed interpretation is consistent
with the description of the effect of
section 701(28) in the Senate Report on
the version of the definition that was
adopted:

‘‘Surface [coal] mining operations’’ * * *
includes all areas upon which occur surface
mining activities and surface activities
incident to underground mining. It also
includes all roads, facilities, structures,
property, and materials on the surface
resulting from or incident to such activities
S. Rep. No. 128, 95th Cong. 1st Sess. 98
(1977) (emphasis added).

Paragraph (B) of section 701(28)
supports this interpretation. Paragraph
(A) refers to ‘‘activities conducted on the
surface of lands in connection with a
surface coal mine or * * * ‘‘surface
operations and surface impacts incident
to an underground coal mine * * *.’’
Paragraph (B) refers to ‘‘the areas upon
which such activities occur or where
such activities disturb the natural land
surface’’ and to holes or depressions
‘‘resulting from or incident to such
activities * * *’’ (emphasis added). The
only ‘‘activities’’ to which paragraph (B)
could refer are those described in
paragraph (A), namely those conducted
on the surface of lands in connection
with a surface coal mine or in
connection with the surface operations
and impacts incident to an underground
coal mine.

Under this construction, subsidence
would not be included within the term
‘‘surface coal mining operations’’

because it is not an activity conducted
on the surface of lands, and it is not an
area on which surface activities occur,
or an area where surface activities
disturb the surface, or a hole or
depression resulting from or incident to
surface activities. Surface activities
associated with surface operations
incident to underground mining, and
surface activities associated with surface
impacts incident to underground
mining would be included in the
definition. While subsidence is clearly a
surface impact incident to underground
mining, it is not a surface activity under
the definition of surface coal mining
operations. This reading of subsection
701(28), however, would not mean that
subsidence would be exempt from
regulation under the Act, since Congress
specifically provided for regulation of
subsidence under section 516 of
SMCRA.

Relationship of Section 522(e) to
Sections 516 and 720

OSM believes, based on its
interpretation of the language of section
516 and of the legislative history, that
Congress intended section 516(c), in
combination with other regulatory
provisions under section 516 and
section 720, to offer sufficient
prohibition, prevention, or repair of
subsidence damage to those features
that Congress considered vulnerable to
significant impairment from subsidence.
The existence of this comprehensive
regulatory scheme in section 516 make
it unlikely that Congress also intended
to prohibit subsidence under section
522(e).

The legislative history of section 516
contains ample references to Congress’
focus on control rather than prohibition.
The following is pertinent House Report
language:

Surface subsidence has a different effect on
different land uses. Generally, no appreciable
impact is realized on agricultural land and
similar types of land and productivity is not
affected. On the other hand when subsidence
occurs under developed land such as that in
an urbanized area, substantial damage results
to surface improvements be they private
homes, commercial buildings or public roads
and schools. One characteristic of subsidence
which disrupts surface land uses is its
unpredictable occurrence in terms of both
time and location. Subsidence occurs,
seemingly on a random basis, at least up to
60 years after mining and even in those areas
it is still occurring. It is the intent of this
section to provide the Secretary with the
authority to require the design and conduct
of underground mining methods to control
subsidence to the extent technologically and
economically feasible in order to protect the
value and use of surface lands.
H.R. Rep. No. 218, 95th Cong., 1st Sess. 126
(1977).
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In those extreme cases in which
Congress felt that prohibition could be
necessary, it provided broad authority
under section 516(c):

In order to prevent the creation of
additional subsidence hazards from
underground mining in developing areas,
subsection (c) provides permissive authority
to the regulatory agency to prohibit
underground coal mining in urbanized areas,
cities, towns and communities, and under or
adjacent to industrial buildings, major
impoundments or permanent streams.
S. Rep. No. 128 at 84–85.

It is reasonable to conclude that
Congress addressed specifically, in
section 516(c), the limited types of
surface features that might be so
significantly affected by subsidence
from underground mining that a
subsidence prohibition could be
appropriate. This conclusion that
prohibition was to be imposed solely
under 516(c) is buttressed by the
discussion in the House report quoted
above, that subsidence has no
appreciable impact on agricultural land
and similar types of land. It is not
necessary to impose the prohibitions of
section 522(e) on subsidence because
the surface features that might need
such protection are covered by section
516(c).

This conclusion is also supported by
the discussion in the 1977 Senate report
on section 522(e) which notes that
‘‘surface coal mining’’ is prohibited
within the specified distances of public
roads, occupied buildings, and active
underground mines, ‘‘for reasons of
public health and safety.’’ S. Rep. No.
128 at 55. Clearly, one of Congress’
purposes in section 522(e)(4)–(5) was to
protect public health and safety.
Prohibition of subsidence in all section
522(e) areas would be unnecessary,
however, given that an underground
mine must meet the requirements of
section 516 to prevent material damage
and to maintain the value and use of
lands, and those requirements should
prevent risks to public health and
safety. Moreover, if an unforeseen and
imminent subsidence danger were to
arise, section 516(c) requires that
underground mining be suspended as
necessary, thus providing a second level
of protection for public health and
safety. Therefore, Congress had already
addressed in section 516 those
subsidence control measures necessary
to address public health and safety.

Sections 516 and 720, the sections of
the Act expressly dealing with
subsidence, treat subsidence as a surface
impact to be regulated only to the extent
that it:

(1) Causes material damage (section
516(b)(1) and section 720(a)(1)), or

(2) Diminishes the value or the reasonably
foreseeable uses of the surface (section
516(b)(1)) or

(3) Creates imminent danger (section
516(c)), or

(4) Contaminants, diminishes, or interrupts
a domestic water supply (section 720(a)(2)).

The legislative history of SMCRA
indicates that Congress was only
concerned with subsidence insofar as it
causes environmental or safety
problems, disrupts land uses, or
diminishes land values. Congress has
repeatedly recognized that there is little
concern about subsidence that causes no
significant damage to a surface use or
facility or danger to human life or
safety. See H.R. Rep. No. 218, 95th
Cong., 1st Sess. 126 (1977); H.R. Rep.
No. 1445, 94th Cong., 2nd Sess. 71–72
(1976); H.R. Rep. No. 896, 94th Cong.,
2d Sess. 73–74 (1976); H.R. Rep. No. 45,
94th Cong. 1st Sess. 115–116 (1975);
H.R. Rep. No. 1072, 93rd Cong., 2d Sess.
108–109 (1974); H.R. Rep. No. 776,
102nd Cong., 2d Sess. 102–474 (1992).

Congressional Intent

OSM’s proposed interpretation is
consistent with Congress’ intent to
encourage underground mining and full
coal resource recovery. The statute and
legislative history express Congress’
intent to ‘‘encourage the full utilization
of coal resources through the
development and application of
underground extraction technologies,’’
SMCRA section 102(k), 30 U.S.C.
section 1202(k). Similarly, Congress
found that:

The overwhelming percentage of the
Nation’s coal reserves can only be extracted
by underground mining methods, and it is,
therefore, essential to the national interest to
insure the existence of an expanding and
economically healthy underground coal
mining industry.
SMCRA section 101(b), 30 U.S.C. section
1201(b).

In fact, there is evidence that Congress
wished to encourage longwall mining in
particular:

Underground mining is to be conducted in
such a way as to assure appropriate
permanent support to prevent surface
subsidence of land and the value and use of
surface lands, except in those instances
where the mining technology approved by
the regulatory authority at the outset results
in planned subsidence. Thus, operators may
use underground mining techniques, such as
long-wall mining, which completely extract
the coal and which result in predictable and
controllable subsidence.
S. Rep. No. 128, 95th Cong., 1st Sess. 84
(1977). See also S. Rep. No. 28, 94th Cong.,
1st Sess. 215 (1975).

Clearly, if subsidence is likely to
occur from room-and-pillar

underground mining and is a virtually
inevitable consequence of longwall
mining, then prohibiting all subsidence
below homes, roads, and other features
specified in section 522(e) could make
it substantially less feasible to mine and
could substantially reduce the level of
coal recovery in areas where such
features are common on the surface.

Thus, inclusion of subsidence in the
definition of ‘‘surface coal mining
operations’’ at section 701(28), and
application of the section 522(e)
prohibitions to subsidence could be
regarded as failing to accommodate
congressional recognition of the
importance of underground mining and
longwall mining in particular. The
application of the prohibitions in
section 522(e) to subsidence could
substantially impeded longwall and
other full-extraction mining methods.
As discussed above, the language of
SMCRA demonstrates that Congress
intended to encourage underground
mining and especially full-extraction
methods such as longwall mining.
Congress intended that longwall and
other mining techniques that completely
remove the coal be used as subsidence
control measures. See H.R. Rep. No.
218, supra. Such techniques involve
planned subsidence.

Comparison of Underground Mining
Techniques

Mine productivity improved
significantly during the 1980’s thus
reversing the declining trend of the
earlier decade. Productivity increased
by an average of 6.6 percent per year
between 1980 and 1990 (Department of
Energy, Energy Information
Administration (EIA), 1990).
Improvement in underground mine
productivity was particularly
impressive. While surface mining
productivity rose 86 percent during the
1980’s, productivity at underground
mines more than doubled.

The increases in productivity can be
attributed to intense competition
between coal producers, technology
advancement, changing market
conditions, improved labor/
management relations, and a matured
and more experienced labor force. The
three primary underground mining
methods principally used to extract coal
are room-and-pillar, room-and-pillar
with secondary mining, and longwall
mining. Room-and-pillar is the
predominant underground mining
method, although longwall mining has
increased in use in the United States
since 1960.
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Room and Pillar Mining

Room and pillar mining is the
predominant method of coal extraction
in the United States. The room and
pillar method in its basic form consists
of driving entries, rooms and cross-cuts
into the coal seam to extract coal. Pillars
of coal are left to support the mine roof,
or for haulage and ventilation. This
procedure is called ‘‘development’’
mining. Movements of the ground
surface during this procedure are nearly
always imperceptible.

To increase the extraction of coal
where conditions allow, development
mining is followed by ‘‘pillar recovery,’’
where the pillars are systematically
extracted. This is called secondary (or
retreat) mining. Secondary mining
occurs when the coal pillars left to
support the mine roof are extracted
during the retreat mining phase to
obtain maximum recovery of the coal.

Pillar extraction is invariably
accompanied by subsidence of the
ground surface as the overburden sags
into the mined-out area in response to
the removal of mine-level support.
Where pillar extraction is not conducted
and the operator intends to leave surface
support, the pillars must be designed to
permanently support the overburden.

During the development mining
phase, 30 to 50 percent of the coal may
be extracted from the panel. In order to
prevent subsidence, the remainder of
the coal may not be recovered from a
mine panel. However, when the roof
collapses in a controlled fashion and the
surface subsidence is not a limiting
factor, secondary mining can be
practiced to increase the coal recovery
up to 85 percent.

Longwall Mining

Longwall mining is a high extraction
mining method that maximizes the
recovery of coal resources. The
development of the mains and sub-
mains for access and ventilation of the
longwall panels is essentially identical
to the development of room and pillar
mining. However, the longwall mining
methods differs from room-and-pillar
mining in that the mine working panel
is fully extracted during mining by a
fully automated shearer or plow. The
mineral extraction ratio for longwall
mining operation can be as high as 90
percent in each panel. Retreat mining on
a longwall panel results in 100 percent
coal extraction.

In longwall mining, groups of three or
four parallel entries are driven
perpendicular to the main entry on
either side of the proposed panel. The
width of the panel varies from 500 to
1,200 feet, and length from 4,000 to

15,000 feet. Longwall mining removes
the coal in one operation by means of
a long working face or wall that
advances, or retreats, in a continuous
line. The coal is cut by a shearer or coal
plough which travels up and down
along the face and makes 27 to 39 inch
deep cuts. The broken coal falls on to
an Armored Flexible Conveyor (AFC)
which transfers the coal to the Stage
Loader. The coal is then conveyed to the
surface through several belt conveyors.
Mechanical steel supports known as
Shields or Chocks are used to support
the mine roof along the entire longwall
face. After each cutting cycle of the
shearer/plough, the steel supports and
AFC are hydraulically advanced. The
mine roof immediately behind the AFC
is allowed to cave. The space from
which the coal has been removed is
either allowed to collapse or is
completely or partially filled with stone
and debris. The roof rock that falls into
the mined our area is referred to as the
‘‘gob.’’ As the overburden continues to
collapse, effects of subsidence
progresses upwards to the surface.
However, solid coal barriers and pillars
are left in the mine for haulage,
ventilation, and other purposes. Ninety
percent of the surface subsidence
caused by longwall mining occurs
within 4 to 6 weeks of mining.

Significance of Longwall mining.
Longwall mining has a long history of
use in Europe and has been tried at
various times in the United States. In
early attempts—some prior to 1900—
labor costs associated with moving
manual supports made the methods less
competitive than room and pillar
mining. But, in the past two decades,
longwall mining has become the safest,
most productive and most economic
underground mining method. While
overall underground production
remained relatively flat between 1980
and 1993, longwall production grew at
an annual rate of 6.1 percent. Longwall
mining is anticipated to continue to be
an important and expanding type of
mining. In 1993, it accounted for 38
percent of the coal extracted by
underground mining methods, were
recovered by longwall mining. The
Economic Analysis (EA) estimates that
longwall mining will account for 48
percent of production by 2015. See
(Proposed Revision to the Permanent
Program Regulations Implementing
section 522(e) of the Surface Mining
Control and Reclamation Act of 1977,
and Proposed Rulemaking Clarifying the
Applicability of section 522(e) to
Subsidence from Underground Mining
prepared by OSM and USGS,
(September 1, 1995)

Longwall mining operations require
large investments in capital equipment,
but are less labor intensive than room-
and-pillar operations. It is estimated
that longwall mining requires only one-
third of the manpower at the face as
does room-and-pillar mining. The high
capital costs associated with longwall
mining are generally offset with lower
operating costs, due primarily to the
higher productivity of longwall mining.
The average operating costs for a coal
mine operation include the operating
cost per ton and the return on the
capital cost allocated per ton. The
operating costs for longwall mine range
from $0.50 to $2.00 per ton, while
operating costs for room-and-pillar
range from $2.00 to $7.00 per ton, while
Room-and-pillar mining operation costs
average an additional $3.25 per ton
more than longwall mining because of
increased labor and material costs
associated with mine operation.

In some instances, use of the longwall
mining method is the most economical
and safest means to extract the coal in
particular geologic areas. For example,
when a coal seam is 1,000 feet or more
below the surface, the cost of mining
would be so high that it would
effectively prevent coal from being
mined by any method other than
longwall. Another example are those
areas where the high limestone content
in particular coal seams creates fragile
roof conditions which make room-and-
pillar mining impossible. Longwall
mining provides the economy of scale
so that mining costs are lowered and a
relatively safe working environment is
created.

Implications of Applying 522(e)
Prohibitions to Subsidence From
Underground Mining

Currently, owners of coal reserves,
who hold valid deeds, typically have
the property right to mine coal beneath
dwellings without obtaining explicit
permission in the form of waivers from
owners of the dwellings.

However, under SMCRA when the
coal is mined, the mining companies
must meet all existing subsidence
performance standards, take steps to
minimize damage to dwellings, repair or
compensate for damage that does occur
to dwellings, assure adequate domestic
water supplies, and take other measures
as set out in OSM’s recent regulations
on subsidence (60 FR 16722 (Friday,
March 31, 1995)).

If Section 522(e) were to apply to
subsidence from underground mining,
the operator would be required to plan
the operation to preclude mining in all
portions of the underground workings
where mining would cause subsidence



4871Federal Register / Vol. 62, No. 21 / Friday, January 31, 1997 / Proposed Rules

affecting a protected surface feature. The
surface area affected by subsidence is
usually considerably larger than the area
actually mined underground. Because
subsidence typically occurs in a funnel
shape radiating upward and outward
from the underground mine cave-in, any
surface impacts may extend well
beyond the area directly above the mine.
Thus, to ensure that subsidence would
not take place within a surface area
specified in section 522(e), underground
mine operations would be required to
leave coal in place around each
protected feature for a horizontal
distance much larger than the protected
area. The amount of coal left in-place to
support dwellings would result in a
pattern of irregular mined areas that
would in effect, eliminate the
contiguous coal reserves needed to
sustain the economic advantage of
longwall operations. Consequently, few
new longwall mines would be opened.
Over time, existing longwall mines
could continue those operations that
would extract coal reserves pursuant to
the ‘‘needed for and adjacent to’’ valid
existing rights provisions implementing
SMCRA.

Mining could be allowed in some
cases in lands protected by 522(e) (2),
(3), and (4), and some (5) areas, if an
appropriate waiver or approval were
obtained by the permit applicant for
mining coal directly underneath the
protected feature. The coal for which a
mining company would have to obtain
a waiver would include the coal directly
under the dwelling, a 300-foot buffer
around the house, and an additional
buffer area based on the predicted angle
of draw and the depth of the coal seam.
However, homeowners could decide to
withhold waivers denying access to the
coal under their dwellings and within
the surrounding buffer area. Both the
Environmental Impact Statement and
the Economic Analysis indicate that the
withholding of dwelling waivers has the
potential to significantly alter coal
mining operations. The waiver authority
would apply to new longwall
operations. Consequently, OSM
estimated that if 10 percent or more of
homeowners withheld waivers,
longwall mining operations would not
be economically viable. The economic
impacts of applying the prohibitions of
section 522(e) to subsidence are
discussed in more detail in the draft
Economic Analysis.

In summary, longwall mining is an
important and expanding type of
mining. It accounted for 38 percent of
the underground mining in 1993, and is
forecasted to increase its share to 48
percent by 2015. Longwall mining is a
low-cost underground mining method,

and in some instances, may be the only
economically feasible underground
mining method when the coal seam is
deep or the roof is extremely fragile. The
key to the competitive advantage of
longwall mining is access to large blocks
of uninterrupted coal. If the prohibitions
of 522(e) were to apply to subsidence,
longwall mining would no longer be
economically feasible if as few as 10
percent of the owners of occupied
dwellings denied waivers for mining. A
more detailed discussion of impacts on
mining is provided in the Draft
Environmental Impact Statement (DEIS)
on the Proposed Revision to the
Permanent Program Regulations
Implementing Section 522(e) of the
Surface Mining Control and
Reclamation Act of 1977, and Proposed
Rulemaking Clarifying the Applicability
of Section 522(e) to Subsidence from
Underground Mining OSM–EIS–29
(September, 1995) and Draft Economic
Analysis prepared for this rulemaking.
OSM also evaluated the impact of
various policy options for this
rulemaking in the DEIS and EA
prepared for this proposed
interpretative rulemaking. OSM
encourages comments on the DEIS and
EA.

Summary of Analysis
Under Section 516, OSM has ample

authority to regulate surface effects of
underground mining under existing
regulations or under any additional
regulations that OSM might reasonably
conclude are necessary to implement
the Act. There would be no regulatory
hiatus if section 522(e) does not apply
to subsidence. However, if OSM were to
identify any environmental values or
public interests that warrant additional
protection, OSM has full authority
under section 516 and other SMCRA
provisions, to develop standards to
protect such values or interests, without
the disruption in the longwall mining
industry that would result from
applying section 522(e) prohibitions to
subsidence.

Based on analysis of the language and
the legislative history of sections 516,
522(e) and 701(28) of SMCRA, and a
consideration of the congressional
findings and purposes set out in
sections 101 and 102, OSM proposes to
interpret section 522(e) as not applying
to subsidence from underground mining
activities, or to the underground
activities that may lead to subsidence.
OSM bases this proposal in part on its
conclusion that subsidence is not
included in the term ‘‘surface coal
mining operations’’ as defined in
SMCRA section 701(28). OSM’s
interpretation is also based in part on a

conclusion that subsidence from
underground mining is properly and
adequately regulated under sections 516
and 720. OSM believes that this
interpretation will promote the general
statutory scheme of SMCRA and fully
protect the environment and public
interest. OSM is soliciting comments on
the need to amend 30 CFR to indicate
that section 522(e) does not apply to
subsidence from underground coal
mining activities, or the underground
activities that may lead to subsidence.

III. Procedural Matters

Federal Paperwork Reduction Act
This rule does not contain collections

of information which require approval
by the Office of Management and
Budget under 44 U.S.C. 3501 et seq.

Executive Order 12630
In accordance with E.O. 12630, the

Department has determined that the
proposed interpretative rule does not
have significant takings implications.

Executive Order 12866
This rule has been reviewed under

E.O. 12866. It is considered significant
and OSM has prepared an economic
analysis which is now available to the
public for review and comment.

Regulatory Flexibility Act
Pursuant to the Regulatory Flexibility

Act, 5 U.S.C. 601 et seq., the Department
of the Interior has determined that this
rule would not have a significant
economic impact on a substantial
number of small entities.

National Environmental Policy Act
On April 28, 1994 (59 FR 21996),

OSM published a notice of intent to
prepare a revised environmental impact
statement (EIS) analyzing both VER and
the applicability of the prohibitions in
section 522(e) of the Act to underground
coal mining. OSM has completed a
revised draft EIS (OSM–EIS–29), which
is now available to the public for review
and comment.

Executive Order 12988 (Civil Justice
Reform)

This proposed rule has been reviewed
under the applicable standards of
section 3(b)(2) of E.O. 12988, ‘‘Civil
Justice Reform’’, (61 FR 4729). In
general, the requirements of section
3(b)(2) are covered by the preamble
discussion of this rule. Individual
elements of the order are addressed
below:

1. What is the preemptive effect, if
any, to be given to the regulation?

This interpretative rule is not
intended to have a preemptive effect on
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existing state law. To the extent that this
rule might ultimately result in the
preemption of state law, the provisions
of SMCRA are intended to preclude in-
consistent State laws and regulations
unless they provide for more stringent
land use or environmental controls and
regulations. This approach is
established in SMCRA and has been
judicially affirmed.

2. What is the effect on existing
federal laws or regulations, if any,
including all provisions repealed or
modified?

This proposed rule would affect the
implementation of SMCRA as described
in the preamble. It is not intended to
modify the implementation of any other
federal statute. The preamble discussion
specifies the federal regulatory
provisions that would be affected by
this rule.

3. Does the rule provide a clear and
certain legal standard for affected
conduct rather than a general standard,
while promoting simplification and
burden reduction?

As discussed in the preamble, the
standards proposed in this rule are as
clear and certain as practicable, given
the complexity of the topics covered,
the mandates of SMCRA and the
legislative history of section 522(e) of
SMCRA.

4. What is the retroactive effect, if
any, to be given to this regulation?

This proposed rule is not intended to
have retroactive effect.

5. Are administrative proceedings
required before parties may file suit in
court? Which proceedings apply? Is the
exhaustion of administrative remedies
required?

Since this rule is only in proposed
form, these questions are not applicable.
However, if the rule is adopted as
proposed, the following answers would
apply:

No administrative proceedings are
required before parties may file suit in
court challenging the provisions of this
rule under section 526(a) of SMCRA, 30
U.S.C. 1276(a). However, administrative
procedures must be exhausted prior to
any judicial challenge to the application
of this rule. In situations involving OSM
application of this rule, applicable
administrative procedures may be found
at 30 CFR 775.11 and 43 CFR Part 4. In
situations involving state regulatory
authority application of provisions
analogous to those contained in this
rule, applicable administrative
procedures are set forth in each state
regulatory program.

6. Does the rule define key terms,
either explicitly or by reference to other
regulations or statutes that explicitly
define those items?

Terms important to the understanding
of this rule are set forth in 30 CFR 700.5,
701.5 and 761.5.

7. Does the rule address other
important issues affecting clarity and
general draftsmanship of regulations set
forth by the Attorney General, with the
concurrence of the Director of the Office

of Management and Budget, that are
determined to be in accordance with the
purposes of the Executive Order?

The Attorney General and the Director
of the Office of Management and Budget
have not issued any guidance on this
requirement.

Unfunded Mandates

For purposes of compliance with the
Unfunded Mandates Reform Act of
1995, this rule will not impose any
obligations that individually or
cumulatively would require an
aggregate expenditure of $100 million or
more by State, local, and Tribal
governments and the private sector in
any given year.

Author: The principal author of this
proposed rule is Nancy Broderick, Rules and
Legislation, Office of Surface Mining
Reclamation and Enforcement, 1951
Constitution Avenue, N.W., Washington, DC
20240; Telephone (202) 208–2700.

List of Subjects in 30 CFR Part 761

Historic preservation, National
forests, National parks, National trails
system, National wild and scenic rivers
system, Surface mining, Underground
mining, Wilderness areas, Wildlife
refuges.

Dated: April 30, 1996.
Bob Armstrong,
Assistant Secretary, Land and Minerals
Management.
[FR Doc. 97–2183 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–05–M
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DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 20

RIN 1018-AD94

Migratory Bird Hunting; Approval of
Bismuth-Tin Shot as Nontoxic for
Hunting Waterfowl and Coots

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.
SUMMARY: The U.S. Fish and Wildlife
Service (Service) is approving bismuth-
tin shot as nontoxic for hunting
waterfowl and coots. Acute, chronic,
and reproductive toxicity studies,
undertaken for the Bismuth Cartridge
Company, indicate that bismuth-tin shot
is nontoxic when ingested by waterfowl
(captive-reared mallards).
EFFECTIVE DATE: This final rule takes
effect March 3, 1997.
ADDRESSES: Director (FWS/MBMO),
U.S. Fish and Wildlife Service,
Department of the Interior, ms 634—
ARLSQ, 1849 C Street NW.,
Washington, D.C. 20240.
FOR FURTHER INFORMATION CONTACT: Paul
R. Schmidt, Chief, or Cyndi Perry,
Wildlife Biologist, Office of Migratory
Bird Management (MBMO), U.S. Fish
and Wildlife Service, (703/358–1714).
SUPPLEMENTARY INFORMATION: Since the
mid-1970s, the Service has sought to
identify shot that, when spent, does not
pose a significant toxic hazard to
migratory birds and other wildlife.
Currently, only steel shot is approved by
the Service as nontoxic. The Service
believes approval for other suitable
candidate shot materials as nontoxic is
feasible. The Service is eager to consider
these other materials for approval as
nontoxic shot.

The requirement to use nontoxic shot
for hunting waterfowl and coots created
resistance among some hunters with
only steel shot available. With the
resistance came an unknown level of
noncompliance. Although compliance
with the use of nontoxic shot has
increased over the last few years, the
Service believes that this level of
compliance will escalate with the
availability and approval of other
nontoxic shot types.

On October 21, 1993, the Bismuth
Cartridge Company petitioned the
Service to approve bismuth-tin shot for
hunting waterfowl and coots. At that
time the company had not undertaken
the studies necessary to demonstrate
that bismuth-tin shot is nontoxic to
waterfowl and the Service did not
approve their petition. On June 24,

1994, the Bismuth Cartridge Company
petitioned the Service to modify
provisions of 50 CFR 20.21(j), to legalize
the use of bismuth-tin shot on an
interim, conditional basis for the 1994–
95 and 1995–96 hunting seasons while
conducting toxicity tests. The
petitioner’s supporting rationale was: 1)
bismuth is nontoxic; 2) the rule is
conditional; and 3) the evidence
presented in the record, i.e., the
application from the Bismuth Cartridge
Company. The petition acknowledges
responsibility of the Bismuth Cartridge
Company to complete all the nontoxic
shot approval tests outlined in 50 CFR
20.134. Final regulations published in
the Federal Registers (January 3, 1995
[60 FR 61] and August 18, 1995 [60 FR
43314]) provided for conditional
approval of bismuth-tin shot
(nominally, 97 parts bismuth and 3
parts tin) as nontoxic for hunting
waterfowl and coots during the 1994–95
and 1995–96 seasons, respectively. A
complete review of the bismuth-tin shot
application and review process is in the
January 3, 1995, Federal Register.

Aside from recently completed
toxicity studies there are several other
works that support the Service’s
decision. Sanderson et al. (1994),
Ringelman et al. (1992), and Sanderson
et al. (1992) saw no adverse effects
when bismuth alloy shot was ingested
by captive-reared mallards. In Grandy et
al. (1968), there were no deaths
associated with mallards dosed with tin
shot.

The Service saw completion of several
conditions prior to this final approval of
bismuth-tin shot as nontoxic. First, a
series of three toxicity tests in
accordance with the requirements of 50
CFR 20.134 demonstrating that bismuth-
tin is nontoxic to waterfowl is
necessary. The Service reviewed and
approved the employed testing protocol
with technical assistance provided by
the National Biological Service (now the
Biological Resources Division of the
U.S. Geological Survey).

The short-term (30 day) acute toxicity
test entails dosing ducks with shot and
feeding them commercially available
duck food. Researchers record survival,
body weight, blood hematocrit, and
organ analysis. Survival to 30 days post
dosing, hematocrit values, body weight,
mean weight of kidney, liver, gonad,
and gizzard were similar in game-farm
mallards dosed with either six No. 4
bismuth-tin shot, six No. 4 steel shot, or
a placebo (control)(Sanderson et al.
1995).

The 14-week chronic toxicity test
entails dosing ducks with either lead
shot, steel shot, bismuth-tin shot, or a
placebo (control group), during cold

weather using a nutritionally deficient
diet. Researchers record the results of
the survival, body weight, retention and
dissolution of shot, blood and tissue
analysis, and histopathology. Sixty-five
male and sixty-five female mallards
underwent doses of either No. 4 lead, or
steel or bismuth-tin shot, or a placebo
(control group) on Days 0, 30, 60, and
90. All lead-dosed ducks died within 14
days of initial dosing. All steel- and
placebo-dosed ducks survived until
sacrificing. All bismuth-tin dosed ducks
survived until sacrificing except one
female who died of undetermined
causes 131 days post dosing after laying
16 eggs. In general, the chronic test
documents the absence of any
deleterious effects of these bismuth-tin
doses on captive-reared mallards
(Sanderson et al. 1996).

The third stage of testing was the
completion of a reproductive toxicity/
chronic dosage study which includes
assessment of reproduction, fertility
rates, and egg hatchability. For eggs,
researchers record weight, shell
thickness, and content analysis. For
ducklings, researchers record body
weight, sex ratios, blood and organ
analysis. This test runs concurrently
with the chronic study. Results
confirmed no significant differences in
the time required for either control,
steel, or bismuth-tin-dosed ducks to lay
21 eggs, and no differences in the dates
when the three dosed groups began to
lay. Similarly, no significant differences
among doses in the fertility rates,
hatchability rates, or chemical content
of the eggs arose. In ducklings, no
significant differences among doses in
the mean body weight (by day 7), sex
ratios, hematocrit, mean weights of
kidney and liver, mean amounts of
elements in organs, or in the
histopathology results arose (Sanderson
et al. 1996).

As a result of these toxicity tests, the
Service concludes that bismuth-tin shot
composed of 97 parts bismuth and 3
parts tin with <1 percent residual lead
does not impose significant danger to
migratory birds and other wildlife and
their habitats.

The second condition of approval is
residual lead levels. The Service
considers any bismuth-tin shot
manufactured with lead levels equal to
or exceeding 1 percent to be toxic and
therefore, illegal. Bismuth may occur as
a by-product of iron, copper, and tin
smelting and often contains lead. In the
August 18, 1995, Federal Register, the
Service indicated that it would establish
a maximum level for residual lead. The
Service, in consultation with the NBS,
determined the maximum
environmentally acceptable level of lead
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in bismuth-tin shot is trace amounts or
<1 percent and is incorporating that
requirement into the final rule.

The third condition of approval
involves enforcement. In the August 18,
1995, Federal Register, the Service
indicates that final unconditional
approval ... ‘‘would be contingent upon
the development and availability of a
noninvasive field testing device.’’
Several noninvasive field testing
devices are available. Service Law
Enforcement personnel, using these
devices, determined them to be accurate
and useful in determining bismuth-tin
from lead.

This rule amends 50 CFR 20.21(j) by
approving bismuth-tin shot for use in
hunting waterfowl and coots. It is based
on the original request made to the
Service by the Bismuth Cartridge
Company on October 21, 1993, and the
results of the acute, chronic, and
reproductive toxicity tests undertaken
for the Bismuth Cartridge Company
which document the apparent absence
of any deleterious effects of bismuth-tin
shot when ingested by captive-reared
mallards.

Public Comment and Responses
The August 15, 1996, proposed rule

published in the Federal Register (61
FR 42495) invited comments from
interested parties. The closing date for
receipt of all comments was October 15,
1996. During this 60-day comment
period, the Service received twenty-
three comment letters. Of these
comment letters, thirteen were from
individuals and ten from non-
governmental organizations. All
comment letters expressed support for
the final rule approving bismuth-tin as
nontoxic for hunting waterfowl and
coots. The individuals wrote of
‘‘unqualified support for unconditional
approval’’, to ‘‘encourage permanent
approval’’ and that ‘‘bismuth is a viable
alternative.’’ The organizations wrote,
‘‘As conservationists, we are moving in
the right direction as proven by lead
shot being eliminated’’ and
‘‘...appreciate the opportunity to have
more choices for nontoxic shot.’’; that
bismuth ‘‘...having the performance of
lead but without the toxicity will help
all concerned’’; and ‘‘The availability of
an additional non-toxic shot is of great
importance not only to our waterfowl
hunters, but also to the future of the
waterfowl resource.’’
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NEPA Consideration

In compliance with the requirements
of section 102(2)(C) of the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4332(C), and the
Council on Environmental Quality’s
regulation for implementing NEPA (40
CFR 1500–1508), the Service prepared
an Environmental Assessment (EA) in
July 1996. Copies of this EA are
available to the public by writing to the
Office of Migratory Bird Management at
the address indicated under the caption
ADDRESSES. After review and evaluation
of the information in the Environmental
Assessment, the Service determined that
the final action to amend 50 CFR
20.21(j) to allow use of bismuth-tin shot
as nontoxic for hunting waterfowl and
coots would not be a major Federal
action that would significantly affect the
quality of the human environment.

Endangered Species Act Considerations

Section 7 of the Endangered Species
Act (ESA) of 1972, as amended (16
U.S.C. 1531 et seq.), provides in part
that, each Federal agency shall ‘‘insure

that any action authorized, funded or
carried out ... is not likely to jeopardize
the continued existence of any
endangered species or threatened
species or result in the destruction or
adverse modification of (critical) habitat
...’’ The Service completed a Section 7
consultation under the ESA for this final
rule which stated: ‘‘. . . final approval
of bismuth-tin shot for hunting
waterfowl and coots is not likely to
adversely effect threatened, endangered,
proposed and candidate species.’’ The
result of the Service’s consultation
under Section 7 of the ESA are public
documents and are available for public
inspection in the Division of
Endangered Species and the Office of
Migratory Bird Management, U.S. Fish
and Wildlife Service, Arlington Square,
4401 N. Fairfax Drive, Arlington,
Virginia.

Regulatory Flexibility Act, Executive
Order 12866, and the Paperwork
Reduction Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires the
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which includes small
businesses, organizations or
governmental jurisdictions. The Service
determined, however, that this final rule
will have no effect on small entities
since the approved shot merely will
supplement nontoxic shot already in
commerce and available throughout the
retail and wholesale distribution
systems. The Service anticipates no
dislocation or other local effects, with
regard to hunters and others. This rule
was not subject to Office of Management
and Budget (OMB) review under
Executive Order 12866. The Service has
examined this regulation under the
Paperwork Reduction Act of 1995 and
found it to contain no information
collection requirements.

Unfunded Mandates

The Service has determined and
certifies in compliance with the
requirements of the Unfunded Mandates
Act, 2 U.S.C. 1502 et seq., that this
rulemaking will not impose a cost of
$100 million or more in any given year
on local or State government or private
entities.

Civil Justice Reform—Executive Order
12988

The Service, in promulgating this
final rule, has determined that these
regulations meet the applicable
standards provided in Sections 3(a) and
3(b)(2) of Executive Order 12988.
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Authorship: The primary author of this
proposed rule is Cynthia M. Perry, Office of
Migratory Bird Management.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

Accordingly, Part 20, Subchapter B,
Chapter 1 of Title 50 of the Code of
Federal Regulations is amended as
follows:

PART 20—[AMENDED]

1. The authority citation for Part 20
continues to read as follows:

AUTHORITY: 16 U.S.C. 703–711; 16 U.S.C.
712 and 16 U.S.C. 742 a-j.

2. Section 20.21 is amended by revising
paragraph (j) introductory text and removing
and reserving paragraph (j)(2) to read as
follows:

§20.21 Hunting methods.
* * * * *

(j) While possessing shot (either in
shotshells or as loose shot for

muzzleloading) other than steel shot,
bismuth-tin (97 parts bismuth: 3 parts
tin with <1 percent residual lead) shot
or such shot approved as nontoxic by
the Director pursuant to procedures set
forth in 20.134, provided that:
* * * * *

Dated: January 24, 1997.
George T. Frampton,
Assistant Secretary for Fish and Wildlife and
Parks
[FR Doc. 97–2333 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–55-F
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DEPARTMENT OF INTERIOR

Fish and Wildlife Service

50 CFR Part 20

RIN 1018-AE09

Migratory Bird Hunting; Temporary
Approval of Tungsten-Iron Shot as
Nontoxic for the 1997–98 Season

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Proposed rule and notice of
availability.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) proposes to
temporarily approve tungsten-iron shot
as nontoxic for the 1997–98 migratory
bird hunting season. The toxicological
report which is an extensive literature
search and analysis of tungsten and
tungsten-iron, suggests that these
compounds are nontoxic under assumed
use and in the environment. Analysis of
the toxicity study reveal no adverse
effects over a 30-day period when
dosing mallards with 8 BB size
tungsten-iron shot.
DATES: Comments on the proposed rule
or draft Environmental Assessment (EA)
(see caption NEPA CONSIDERATION) must
be received no later than April 1, 1997.
ADDRESSES: Copies of the EA are
available by writing to the Chief, Office
of Migratory Bird Management (MBMO),
U.S. Fish and Wildlife Service, 1849 C
Street, NW., room 634—ARLSQ,
Washington, DC 20240. Comments may
also be forwarded to this same address.
The public may inspect comments
during normal business hours in room
634, Arlington Square Building, 4401 N.
Fairfax Drive, Arlington, Virginia.
FOR FURTHER INFORMATION CONTACT: Paul
R. Schmidt, Chief, or Cyndi Perry,
Wildlife Biologist, Office of Migratory
Bird Management (MBMO), (703) 358–
1714.
SUPPLEMENTARY INFORMATION: Since the
mid-1970s, the Service has sought to
identify shot that, when spent, does not
pose a significant toxic hazard to
migratory birds and other wildlife.
Currently, only steel shot is approved by
the Service as nontoxic. Bismuth-tin
which was given temporary approval for
hunting seasons 1993–94, 1994–95, and
1995–96, may be approved in early
1997. The Service believes approval for
other suitable candidate shot materials
as nontoxic is feasible. Compliance with
the use of nontoxic shot is increasing
over the last few years. The Service
believes that this level of compliance
will continue to increase with the
availability and approval of other

nontoxic shot types. The Service is
eager to consider these other materials
for approval as nontoxic shot.

Federal Cartridge Company’s (Anoka,
MN) candidate shot is made from
sintering tungsten and iron, which
together forms a two phase alloy. Shot
made from this material has a density of
approximately 10.3 gm/cc or 94 percent
of the density of lead. The shot will
contain nominally 55 percent tungsten
and 45 percent iron, by weight. The
pellet will have sufficient iron to attract
a magnet.

Federal’s application includes a
description of the new tungsten-iron
shot, a toxicological report, and results
of a 30-day dosing study to assess the
toxicity of this shot in game-farm
mallards. The toxicological report
incorporates toxicity information (a
synopsis of acute and chronic toxicity
data for birds, acute effects on
mammals, potential for environmental
concern, toxicity to aquatic and
terrestrial invertebrates, amphibians and
reptiles), and information on
environmental fate and transport (shot
alteration, environmental half-life, and
environmental concentration). The
toxicity study is a 30-day dosing test to
determine if the candidate shot poses
any deleterious effects to game farm
mallards. This meets the requirements
of Test 1, 50 CFR § 20.134(c)(2).

Toxicity Information: There is
considerable difference in the toxicity of
soluble and insoluble compounds of
tungsten and iron. Elemental tungsten
and iron are virtually insoluble and,
therefore, are expected to be nontoxic.
After completion of the literature
review, there appears to be no known
basis for concern of toxicity to wildlife
for the candidate shot material (metallic
tungsten and iron)via ingestion by fish,
birds, or mammals (Bursian et al. 1996;
Gigiena 1983; Patty 1981; Industrial
Medicine 1946; Karantassis 1924).

Environmental Fate and Transport:
Tungsten is insoluble in water and,
therefore, not mobile in hypergenic
environments. Tungsten is very stable
with acids and does not easily complex.
Preferential uptake by plants in acid soil
suggest uptake of tungsten in the
anionic form associated with tungsten
minerals rather than elemental tungsten
(Kabata-Peddias 1984).

Environmental Concentration:
Calculation of the environmental
concentration (EEC) for a terrestrial
ecosystem is on 69,000 shot per hectare
(Pain 1990), assuming complete erosion
of material in 5 cm of soil. The EEC for
tungsten in soil is 32.9 mg/kg for a shot
composition of 62.9% tungsten-iron
alloy, 11.87% tungsten, and 25.31%
iron. Adverse effects on biota are not

expected to occur for shot components,
given the Hazard Quotients (HQs).

Environmental Concentration:
Calculation of the environmental
concentration (EEC) for an aquatic
ecosystem assumes complete erosion of
the shot in one cubic foot of water. The
EEC in water for tungsten was 10.5 mg/
L for a shot composition of 62.9%
tungsten-iron alloy, 11.87% tungsten,
and 25.31% iron. Given these HQs,
adverse effects on biota are not expected
to occur for shot components.

An extensive literature search and
review provides information on the
toxicity of elemental tungsten to
waterfowl and other birds. In Ringelman
et al.(1993) effects of ingested tungsten-
bismuth-tin shot on captive mallards
saw no acute toxicity. Orally dosing
twenty eight-week old game farm
mallards with 12 to 17 pellets (1.03g)
TBT and monitoring for 32 days for
evidence of intoxication saw no effect.
No birds died during the trial. Gross
lesions were not observed during the
postmortem examination.
Histopathological examination did not
reveal any evidence of toxicity or tissue
damage. Tungsten was not detectable in
kidney or liver samples. The authors
conclusion is that TBT shot presents
virtually no potential for acute
intoxication in mallards.

A study by Kraabel et al. (1996) assess
the effects of embedded tungsten-
bismuth-tin shot on mallards. The
authors conclusion was that TBT is not
acutely toxic when implanted in
mallard muscle tissue. Inflammatory
reactions to TBT shot were localized,
and had no detectable systemic effects
on mallard health.

Nell (1981) fed laying hens 0.4 or 1g/
kg tungsten in a commercial mash for
five months to assess the reproductive
performance. Weekly egg production
was normal and hatchability of fertile
eggs was not affected.

Large doses of tungsten given to
chickens either through injection or by
feeding saw an increase in tissue
concentration of tungsten and a
decreased tissue concentration of
molybdenum (Nell 1981). The loss rate
of tungsten from the liver occurred in an
exponential manner with a half-life of
27 hours. The alterations in
molybdenum metabolism seem to
identify with tungsten and not of
molybdenum deficiency. Death due to
tungsten occurred when tissue
concentrations were increased to 25µg/
g liver. At this concentration, the
activity of xanthine dehydrogenase was
zero.

In Federal’s 30-day dosing study eight
male and 8 female adult mallards given
8 #4 steel shot, 8 #4 lead shot or 8 BB’s
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of tungsten-iron were observed over a
30-day period. An additional 8 males
and 8 females were given no shot. All
tungsten-iron birds survived the test
with a slight increase in body weight.
There were no changes in hematocrit,
hemoglobin concentration, and ALAD
activity, as well as 25 plasma chemistry
parameters. Five of the 16 tungsten-iron
birds had a mild hepatocellular biliary
stasis, but the authors felt this was not
remarkable. No other histopathological
lesions were found. In general, no
adverse effects were seen when mallards
were given 8 BB size tungsten-iron shot
and monitored over a 30-day period.
Fifty percent of the lead-dose birds (5
males and 3 females) died during the
30-day test while there were no
mortalities in the other groups. Lead-
dose birds were the only ones to display
green excreta, lethargy, and ataxia.
Alteration of body weights is not
significant in any of the treatments,
although lead-dose birds which died
during the trial lost an average of 30%
of their body weight. Hematocrit,
hemoglobin concentrations and ALAD
activity were significantly depressed at
day 15 in the lead-dose females, while
lead-dose males had significantly
depressed hematocrit and hemoglobin
concentration in comparison to the
other three groups. There were no
significant differences in these whole-
blood parameters at day 30.

As a result of the toxicological report
and toxicity test the Service concludes
at this time that the available
information indicates that tungsten-iron
shot, nominally 40–55 percent tungsten
and 60–45 percent iron, by weight with
<1 percent residual lead, does not
impose significant danger to migratory
birds and other wildlife and their
habitats.

The first condition of approval is the
concurrent running of an adverse
condition reproductive/chronic toxicity
test on game farm mallards as outlined
in 50 CFR 20.134 (c)(2) (Tests 2 and 3)
and in consultation with the Service’s
Office of Migratory Bird Management
and the U.S. Geological Survey’s (USGS)
Division of Biological Resources (BRD).
This study includes assessment of
reproduction, fertility rates, and egg
hatchability (egg weight, shell thickness,
and content analysis). The test requires
the applicant to demonstrate that
tungsten-iron shot is nontoxic to
waterfowl and their offspring.

The second condition of approval is
testing for residual lead levels. The
Service will consider any tungsten-iron
shot manufactured with lead levels
equal to or exceeding 1 percent toxic
and, therefore, illegal. In August 18,
1995, Federal Register (60 FR 43314),

the Service indicated it would establish
a maximum level for residual lead. The
Service, in consultation with the
USGS—BRD, determined the maximum
environmentally acceptable level of lead
in any nontoxic shot is trace amounts or
<1 percent and will incorporate this
requirement into any final rule that may
be promulgated (61 FR 42492).

The third condition of approval
involves enforcement. In the August 18,
1995, Federal Register (60 FR 43314),
the Service indicated that final
unconditional approval of any nontoxic
shot would be contingent upon the
development and availability of a
noninvasive field testing device. Several
noninvasive field testing devices are
under development to separate
tungsten-iron shot from lead shot.
Furthermore, tungsten-iron shot can be
drawn to a magnet as a simple field
detection method.

This proposed rule would amend 50
CFR 20.21(j) by temporarily approving
tungsten-iron shot as nontoxic for the
1997–98 migratory bird hunting season.
It is based on the original request made
to the Service by Federal Cartridge
Company on August 20, 1996, the
toxicological report, and acute toxicity
study. Results of the toxicological report
and 30-day toxicity test undertaken for
Federal Cartridge Company document
the apparent absence of any deleterious
effects of tungsten-iron shot when
ingested by captive-reared mallards or
to the ecosystem.
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NEPA Consideration
In compliance with the requirements

of section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(C)), and the Council on
Environmental Quality’s regulation for
implementing NEPA (40 CFR 1500–
1508), the Service prepared a draft
Environmental Assessment (EA) in
December, 1996. This EA is available to
the public at the location indicated
under the ADDRESSES caption. Based on
review and evaluation of the
information in the EA, the Service will
determine whether amending 50 CFR
20.21(j) to provide temporary approval
of tungsten-iron shot as nontoxic for the
1997–98 migratory bird hunting season
would be a major Federal action that
would significantly affect the quality of
the human environment.

Endangered Species Act Considerations
Section 7 of the Endangered Species

Act (ESA) of 1972, as amended (16
U.S.C. 1531 et seq.), provides that
Federal agencies shall ‘‘insure that any
action authorized, funded or carried out
... is not likely to jeopardize the
continued existence of any endangered
species or threatened species or result in
the destruction or adverse modification
of (critical) habitat ...’’ The Service has
initiated a Section 7 consultation under
the ESA for this proposed rule. The
result of the Service’s consultation
under Section 7 of the ESA will be
available to the public at the location
indicated under the ADDRESSES caption.

Regulatory Flexibility Act, Executive
Order 12866, and the Paperwork
Reduction Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires the
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
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entities, which includes small
businesses, organizations or
governmental jurisdictions. The Service
determined this rule will have no effect
on small entities since the approved
shot merely will supplement nontoxic
shot already in commerce and available
throughout the retail and wholesale
distribution systems. The Service
anticipates no dislocation or other local
effects, with regard to hunters and
others. This rule was not subject to
Office of Management and Budget
(OMB) review under Executive Order
12866. The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to
contain no information collection
requirements.

Unfunded Mandates Reform

The Service has determined and
certifies pursuant to the Unfunded
Mandates Act, 2 U.S.C. 1502 et seq., that
this rulemaking will not impose a cost
of $100 million or more in any given
year on local or State government or
private entities.

Civil Justice Reform—Executive Order
12988

The Service, in promulgating this
rule, determines that these regulations
meet the applicable standards provided
in Sections 3(a) and 3(b)(2) of Executive
Order 12988.

Authorship: The primary author of this
proposed rule is Cynthia M. Perry, Office of
Migratory Bird Management.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

Accordingly, Part 20, Subchapter B,
Chapter 1 of Title 50 of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 20—[AMENDED]

1. The authority citation for Part 20
continues to read as follows:

AUTHORITY: 16 U.S.C. 703–711; 16 U.S.C.
712 and 16 U.S.C. 742 a—j.

2. Section 20.21 is amended by
revising paragraph (j) introductory text

and adding paragraph (j)(2) to read as
follows:

§20.21 Hunting methods.

* * * * *
(j) While possessing shot (either in

shotshells or as loose shot for
muzzleloading) other than steel shot, or
bismuth-tin (97 parts bismuth: 3 parts
tin with <1 percent residual lead) shot,
or tungsten-iron ([nominally] 40 parts
tungsten: 60 parts iron with <1 percent
residual lead) shot or such shot
approved as nontoxic by the Director
pursuant to procedures set forth in
20.134, provided that:

(1) * * *
(2) Tungsten-iron shot (nominally 40

parts tungsten: 60 parts iron with <1
percent residual lead) is legal as
nontoxic shot for the 1997–98 migratory
bird hunting season.

Dated: January 24, 1997.
George T. Frampton,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 97–2400 Filed 1–30–97; 8:45 am]
BILLING CODE 4310–55–F
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1 Senate Report 104–185, page 15.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 100

[Docket No. FR–4160–P–01]

RIN 2529–AA82

HUD’s Regulation on Self-testing
Regarding Residential Real Estate-
Related Lending Transactions and
Compliance With the Fair Housing Act

AGENCY: Office of the Assistant
Secretary for Fair Housing and Equal
Opportunity, HUD.
ACTION: Proposed rule.

SUMMARY: This rule proposes to
implement section 2302 of the
Economic Growth and Regulatory
Paperwork Reduction Act (Pub. L. 104–
208) (‘‘Act’’), which encourages
voluntary compliance by lenders with
the Fair Housing Act (FHAct) and the
Equal Credit Opportunity Act (ECOA)
through lender-initiated self-tests of
lenders’ residential real estate-related
lending transactions and, where
appropriate, corrective action designed
to remedy any possible violations of the
FHAct or ECOA revealed by such tests.
DATES: Comment due date: March 3,
1997.
ADDRESSES: Interested persons are
invited to submit comments regarding
this proposed rule to the Rules Docket
Clerk, Office of General Counsel, Room
10278, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, DC 20410.
Communications should refer to the
above docket number and title. A copy
of each communication submitted will
be available for public inspection and
copying between 7:30 a.m. and 5:30
p.m. weekdays at the above address.
FAXED comments will not be accepted.
FOR FURTHER INFORMATION CONTACT:
Peter Kaplan, Director, Office of Policy
and Regulatory Initiatives, Fair Housing
and Equal Opportunity, (202) 708–2904.
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410. A
telecommunications device for hearing-
and speech-impaired persons (TTY) is
available at (202) 708–9300 (these are
not toll-free telephone numbers).

SUPPLEMENTARY INFORMATION:

I. General. Incentives for Self-testing
and Self-correction

Background:
Section 2302 of the Omnibus

Consolidated Appropriations Act for
Fiscal Year 1997 (Pub. L. 104–208,
approved September 30, 1996) (‘‘Act’’),

found in Title II of the Act, entitled the
‘‘Economic Growth and Regulatory
Paperwork Reduction Act,’’ creates a
legal and administrative enforcement
privilege for ‘‘self-tests’’ conducted by
entities engaged in residential real
estate-related lending to determine
compliance under the Fair Housing Act
(‘‘FHAct’’) and the Equal Credit
Opportunity Act (‘‘ECOA’’).

Congress has declared that the results
of ‘‘self-testing’’ should be protected by
enabling lenders to assert a privilege
against divulging the results of self-tests
under precisely limited circumstances.
The privilege arises only if the self-test
leads to the adoption of remedies to
correct any possible violations
discovered.1 Congress did not intend for
violations to be known by lenders and
not be remedied.

For purposes of the FHAct, under
section 2302 of the Act (which adds a
new section 814A to the FHAct), a
report or result of a self-test is
considered privileged if a lender
conducts, or authorizes an independent
third party to conduct, a self-test of a
real estate-related lending transaction to
determine the level or effectiveness of
compliance with the FHAct, has
identified any possible violations of the
FHAct, and has taken, or is taking,
appropriate corrective action to address
the possible violations.

The Act requires HUD, with respect to
the FHAct, and the Federal Reserve
Board, with respect to the ECOA, to
define self-testing in substantially
similar regulations within six months of
enactment of the Act. To address this
requirement, this proposed regulation
has been drafted in consultation with
the Federal Reserve, following
discussion with the Department of
Justice, and appropriate federal
financial regulators, including the
Federal Deposit Insurance Corporation,
the Office of the Comptroller of the
Currency, the Office of Thrift
Supervision, the National Credit Union
Administration, and the Federal Trade
Commission.

II. Proposed Regulatory Provisions
The proposed amendment to the

FHAct would implement the Omnibus
Consolidated Appropriations Act for
Fiscal Year 1997 (Pub. L. 104–208,
approved September 30, 1996) by
defining what constitutes a privileged
self-test. The Department proposes to
define a ‘‘self-test’’ as any program,
practice or study that a lender
voluntarily conducts or authorizes a
third party to conduct that creates data
or factual information that is not

available, and cannot be derived, from
actual loan or application files or other
records related to credit transactions, to
determine the extent or effectiveness of
the lender’s compliance with the Fair
Housing Act. This includes but is not
limited to the practice of using fictitious
loan applicants (‘‘testers’’), and may
cover all or any part of a residential real
estate lending transaction. The privilege
would apply to the factual information
generated by the self-test as well as any
analysis or conclusions contained in
reports prepared about the self-test. A
self-test would not include any
collection of data required by law or by
any government authority, or a lender’s
review or evaluation of actual loan or
application files.

The Act provides that once the rule is
in effect, self-tests would become
privileged even if they were conducted
before the regulation’s effective date. As
an exception to this, self-tests
previously conducted will not be
privileged if, before that date, a
complaint against a lender: (1) Was
formally filed in any court of competent
jurisdiction or (2) was the subject of an
administrative law proceeding or had
been formally filed with HUD or a
substantially equivalent agency. In
addition, a self-test previously
conducted will not become privileged
on the regulation’s effective date if any
part of the report or results has already
been disclosed.

III. Section-by-Section Analysis of
Proposed Rule

Section 100.140 Incentives for self-
testing and self-correction

Section 100.140 would state the
general rule that the report or results of
a lender’s self-test are privileged if the
required conditions specified in this
rule are satisfied. The privilege applies
whether the lender conducts the self-
test or employs the services of a third-
party. However, a self-test must be
conducted voluntarily; self-tests that are
required by a government authority,
including those conducted pursuant to
a judicial order or directed by a Federal
or state regulator, would not qualify for
the privilege. Similarly, any collection
of data required by law would not be
considered voluntary under this rule.
The privilege for self-testing is in
addition to and independent of any
other privilege that may exist, such as
the attorney-client privilege or the
privilege for attorney work product.

Section 100.141 Corrective action
required

This section implements the
requirement imposed by the Act that a
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lender take appropriate corrective action
to address any possible violations
identified by the self-test in order for the
privilege to apply. A lender must take
whatever actions are reasonable given
the nature and scope of the possible
violations to fully remedy both their
cause and effect(s). This may include
both prospective and retroactive relief.
Guidance on a lender’s responsibility
for taking appropriate corrective action
is provided under § 100.144.

Although corrective actions are
required when a possible violation is
found, a self-test is also privileged when
it does not identify any possible
violations and no corrective action is
necessary. The Department believes that
the effectiveness of the privilege as an
incentive to self-test would be
significantly undermined if it only
applied when violations were
discovered. If that were the case, the
mere assertion of the privilege would be
tantamount to an admission that
violations occurred. Under such
circumstances, some lenders might be
reluctant to engage in self-testing in
light of the fact that the mere assertion
of the privilege might prompt the filing
of legal claims. In addition, a lender’s
findings made as a result of a self-test
might be influenced by a perceived need
to establish the self-test’s eligibility for
the privilege.

The Department also notes that a
lender’s determinations about the type
of corrective action needed, or a finding
that no corrective action is required,
would not be conclusive in determining
whether the requirements of this
paragraph have been satisfied. If a claim
of privilege is challenged, it would be
necessary to assess the need for
corrective action and the type of
corrective action that is appropriate
based on a review of the self-testing
results. Such an assessment might be
accomplished by an adjudication where
the judge may conduct an in camera
inspection of the privileged documents,
or by the methods described in the
section of this preamble pertaining to
§ 100.148. This section also recognizes
that the privilege may be asserted by a
lender even though the applicability of
the privilege cannot be finally
determined because the appropriate
corrective actions have not yet been
completed. To assert the privilege, a
lender must be in the process of taking
corrective actions which, at the
minimum, requires establishing a plan
for corrective action, a means for
monitoring the lender’s progress in
implementing the plan, and activity to
begin carrying out the plan. In such
cases, a final decision on whether the
privilege applies might be withheld

pending the lender’s having shown
substantial progress in taking corrective
action on a schedule imposed or agreed
to by an agency or court, or by the other
parties affected.

Section 100.142 Definitions
Lender, for purposes of this subpart

only, means a person who engages in a
residential real estate-related lending
transaction.

Residential real estate-related lending
transaction means the making of a loan:

(1) For purchasing, constructing,
improving, repairing, or maintaining a
dwelling; or

(2) Secured by residential real estate.
Self-test. This section would state

what constitutes a ‘‘self-test’’ for
purposes of this rule. The Act does not
define ‘‘self-test’’ and authorizes the
Department to define by regulation the
practices to be covered by the privilege.
The possible range of definitions
includes a wide variety of practices,
from matched pair testers to any form of
self-assessment or self-evaluation.

In establishing the self-testing
privilege, the Congress sought to
encourage lenders to undertake
voluntary efforts to assess their
compliance with fair lending laws. In
particular, the proposed definition is a
needed incentive for lenders to use self-
testing to monitor the pre-application
stage of the loan process. See S. Rept.
104–185 at 15 (1995); GENERAL
ACCOUNTING OFFICE, GAO/GGD–96–
145, FAIR LENDING 10, 72 (1996). The
pre-application process does not
typically produce the type of
documentation that lends itself to
traditional file reviews. The privilege
serves as an incentive, by assuring that
evidence of discrimination voluntarily
gathered through a self-test will not be
used against a lender, provided the
lender takes appropriate corrective
actions for any possible discrimination
found. Although the legislative history
focuses on the traditional use of
fictitious loan applicants in ‘‘matched
pair’’ testing, it also recognizes the
utility of other testing methods.

The Department is proposing to
define a ‘‘self-test’’ as any program,
practice or study that a lender
voluntarily conducts or authorizes a
third party to conduct that creates data
or factual information that is not
available, and cannot be derived, from
actual loan or application files or other
records related to credit transactions, to
determine the extent or effectiveness of
the lender’s compliance with the Fair
Housing Act. This definition includes
but is not limited to the practice of
using fictitious loan applicants
(‘‘testers’’). For example, self-testing

would also include a survey of mortgage
customers conducted by the lender for
fair lending purposes, or a specially
designed test to evaluate loan officers’
knowledge about fair lending laws.

Under the proposed rule, the
principal attribute of self-testing is that
it constitutes a voluntary undertaking by
the lender to produce new factual
information that otherwise would not be
available or derived from actual loan or
application files or other records related
to credit transactions. The proposed rule
does not define ‘‘self-test’’ so broadly as
to include all types of self-evaluation or
self-assessment performed by a lender.
Self-evaluations based on lender
reviews of actual loan or application
files or other records related to credit
transactions, and reviews of HMDA and
similar types of records (such as broker
or loan officer compensation records)
that do not produce new factual
information about a lender’s compliance
which cannot be derived from those
files or records would not be covered by
the privilege. Accordingly, a
compilation of data or a regression
analysis derived from the data in actual
loan or application files would not be
privileged.

A broader definition encompassing
such audits or evaluations is within the
Department’s rulemaking authority
under the statute. Principles of sound
lending dictate that a lender have
adequate policies and procedures in
place to ensure compliance with
applicable laws and regulations, and
that lenders adopt appropriate audit and
control systems. These may take the
form of compliance reviews, file
analyses, the use of second review
committees, or other methods that
examine lender records kept in the
ordinary course of business.
Notwithstanding any evaluation
performed by the lender, the underlying
loan records are themselves subject to
examination by the supervisory and law
enforcement agencies and must usually
be disclosed to a private litigant alleging
a violation. The Department believes
that lenders already have adequate
incentive to conduct such routine
compliance reviews and file analyses as
a good business practice to avoid or
minimize potential liability for
violations.

At this time, the Department does not
believe it is appropriate to extend the
privilege to audits of actual business
records and make unavailable to private
litigants and to supervisory agencies
records lenders currently maintain as
part of routine fair lending activities.
This could have an unintended negative
effect on the levels of cooperation
between lenders and the supervisory
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2 ‘‘The purpose of this provision is to encourage
institutions to undertake candid and complete self-
tests for possible fair lending violations and to act
decisively to correct any discovered problems. The
privilege ensures that such self-test efforts will not
be used against an institution if that institution has
undertaken remedial action.’’ (emphasis added)
Senate Report 104–185, page 15.

3 59 FR 18266, 18270–71 (April 15, 1994).

agencies and on actions by private
litigants under the FHAct. The
Department is soliciting public
comment, however, on the scope of the
proposed definition of ‘‘self-test’’ and
how the definition could allow
innovative, effective, non-routine lender
monitoring and self-correction without
unduly affecting the ability of aggrieved
persons, complainants, departments, or
agencies to obtain needed information
for enforcement of the FHAct or to
monitor compliance with that law.
Comments should include specific
regulatory language as well as criteria
for, and examples of, types of activities
that would be included and not
included in the revised definition.

In order to qualify for the privilege, a
self-test must be designed and
conducted to assess the level or
effectiveness of the lender’s compliance
with the rules prohibiting
discrimination. Testing for compliance
with the other requirements is not
privileged. For instance, a self-test
designed for other purposes, such as to
observe employees’ efficiency and
thoroughness in meeting customer
needs, is not covered by the privilege
even if evidence of discrimination is
uncovered incidentally.

Section 100.143 Types of information
This section would clarify that the

types of information that would be
covered by the privilege would include
draft documents and work papers, as
well as the final results or report of the
self-test. The Act does not prohibit an
aggrieved person, complainant,
department or agency from requesting
information about whether a lender has
conducted a self-test. This section
clarifies that the privilege does not
prevent an aggrieved person,
complainant, department or agency
from obtaining information sufficient to
determine whether to seek the final
results or report. The fact that a lender
has conducted a privileged self-test, as
well as the time period, the
methodology, and the geographic
location of that self-test are not
privileged. This ensures that the tests
about which the privilege is asserted
can be properly identified in any
proceeding.

The Act provides that a challenge to
a lender’s claim of privilege may be
filed in any court or administrative law
proceeding with appropriate
jurisdiction. The Department expects
such challenges to be resolved
according to the laws and procedures
used for other types of privilege claims.
This may include the use of in camera
proceedings, the filing of documents
and pleadings with the court under seal,

or the production of documents to other
parties under an appropriate protective
order that limits the purpose for which
they be used.

Section 100.144 Appropriate
corrective action

Congress intended for the self-test
privilege to apply only where self-
correction follows self-testing. The
language of sec. 2302 is identical to
section 302 of an earlier bill on this
issue, S. 650. The Committee Report on
S. 650, Senate Report 104–185, in
discussing sec. 302, reinforced the link
between the discovery of potential
violations and corrective remedial
action.2

This section clarifies that a
determination of whether a lender has
taken appropriate corrective action must
be made on a case-by-case basis. In
April, 1994, the Interagency Task Force
on Fair Lending, comprised of officials
from the 10 federal agencies responsible
for implementing and enforcing the fair
lending laws, issued a policy statement
on credit discrimination.3 That policy
statement advised lenders that discover
discriminatory practices as a result of a
self-test to ‘‘make all reasonable efforts
to determine the full extent of the
discrimination and its cause’’ and to
‘‘determine whether the practices were
grounded in defective policies, poor
implementation or control of those
policies, or isolated to a particular area
of the lender’s operations.’’ The policy
statement also provided a list of sample
corrective actions that might be
appropriate depending on the
circumstances, while recognizing,
however, that not all corrective
measures listed would be appropriate in
every case.

The proposed rule reflects the 1994
Interagency Policy Statement regarding
corrective action. A lender must take
corrective action that is reasonable in
light of the potential violations to fully
remedy both the cause and effect of any
possible violation. It must be
commensurate with the scope of the
discrimination and specifically tailored
to address the particular type of
problem identified by the self-test.

To determine the appropriate
corrective action, the lender must: (i)
Identify the policies and practices that
are the likely cause of the possible

violation, such as inadequate or
improper lending policies, failure to
implement established policies,
employee conduct, or other causes; and
(ii) assess the extent and scope of any
potential violation, by determining
which areas of the operations are likely
to be affected by those policies and
practices. This would include
identifying the stages of the loan
application process, types of loans, or
the particular branch where the possible
discrimination has occurred.

For example, where a pre-application
test reveals that potential borrowers in
minority areas are not offered or made
aware of the full range of available loan
products and that borrowers in non-
minority areas are offered or made
aware of the full range of products, the
lender should examine its marketing,
sales, and outreach activities generally
and the practices of individual branches
and implement actions to address the
results of the test.

The extent of this corrective action
should be contrasted with the action
appropriate where a test by a lender
reveals disparate treatment with respect
to a specific minority group at a single
branch. In this situation, an examination
of all branch loan officer activities
would be appropriate, as would: A
review to determine if there are other
potential victims of disparate treatment
at the branch; training; offers to extend
credit and/or offers to provide
compensation for damages to potential
victims; notifications to potential
victims regarding their legal rights; and
appropriate monitoring procedures.

If a self-test reveals that loan officers
discourage the submission of loan
applications by minorities by quoting
more onerous loan terms, such as larger
down-payments or higher interest rates,
retroactive relief may also be required.
Appropriate corrective action also
would include reviewing of actual loan
files to determine if minority borrowers
were actually granted loans on less
favorable terms, and providing them
with more favorable loans.

Section 100.145 Scope of privilege

This section explains the nature of the
qualified privilege afforded by the Act.
It states that privileged documents may
not be obtained by an aggrieved person,
complainant, department or agency for
use in an examination or investigation
relating to fair lending compliance or in
any administrative or civil proceeding
in which a violation of the FHAct is
alleged. There may be other proceedings
where the privilege would not apply, for
example, in litigation unrelated to fair
lending issues.
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4 ‘‘This provision does not change the mandatory
referral requirement for pattern and practice
violations of ECOA or FHA.’’ Senate Report 108–
105, page 15. Similar referral requirements exist
between the financial regulatory agencies and the
Department.

Section 100.146 Loss of privilege

This section explains the
circumstances that would result in
documents losing their privileged
status. Generally, as provided in the
Act, the results or report of a self-test,
including any data generated by the self-
test, will not be considered privileged
under this section once the lender—or
the lender’s officers, employees, agents
or contractors—has voluntarily
disclosed all or any part of the contents
to an aggrieved person, complainant,
department or agency or to the general
public. Also, if a lender elects to rely on
the self-testing results as a defense to
alleged violations of the FHAct, the
privilege would not apply as the
disclosure is voluntary.

Under the proposed rule, a lender’s
involuntary production of records in
response to a judicial order, or a
voluntary disclosure under
circumstances where the privilege does
not apply, does not necessarily evidence
the lender’s intent to give up the
privilege. Accordingly, if such
disclosures are made in a limited
fashion that does not constitute a
disclosure to the general public, e.g.,
under a protective order, it would not
affect the privileged status of the
documents.

The statute also provides that the
report or results of a self-test are not
privileged if they are disclosed by a
person with lawful access to the report
or results. Accordingly, disclosures
made by such persons are treated as
disclosures made by the lender, without
regard to whether the person was
authorized to make the particular
disclosure.

The results or report of a self-test
would not be privileged where a lender
seeks to assert the privilege, but is
unable to produce records or
information pertaining to the self-test
necessary to determine whether the
requirements for the privilege have been
met.

The Department solicits comments on
whether it should establish by
regulation a provision whereby lenders
could voluntarily share privileged
information with a federal or state bank
supervisory or law enforcement agency
without causing the information to lose
its privileged status when it is
subsequently sought by private litigants.
However, such disclosures would cause
the documents to lose their privileged
status with respect to all supervisory
and law enforcement agencies. Would
an expanded privilege for information
voluntarily shared with a federal or state
bank supervisory or law enforcement
agency carry out the intent of Congress

to provide a privilege only insofar as it
is necessary to supply an incentive to
lenders, without lessening the
responsibility of regulators to refer
potential violations to the agency? 4

Would this approach provide further
incentives to lenders while encouraging
greater cooperation between lenders and
the supervisory/enforcement agencies
and assuring that appropriate self-
correction has occurred through their
oversight?

Section 100.147 Limited use of
privileged information

This section provides for a limited use
of privileged documents that will not be
treated as a voluntary disclosure
affecting the privileged status of the
documents under § 100.145. The report
or results of a privileged self-test may be
obtained and used solely for the
purpose of determining a penalty or
remedy after a violation of the Act has
been formally adjudicated or admitted.
The production of privileged documents
for this purpose does not necessarily
evidence the lender’s intent to give up
the privilege. If such disclosures are
made in a limited fashion that does not
constitute a disclosure to the general
public, the disclosure would not affect
the privileged status of the documents.

A finding by a government agency, as
part of a bank examination or
investigation, that discrimination has
occurred would not constitute an
adjudication for this purpose. If such
findings lead to formal adjudication or
an admission by the lender, the limited
use of privileged documents under this
section would apply.

The Act provides that information
disclosed for purposes of determining a
penalty or remedy may be used only for
the particular adjudication or
proceeding in which the adjudication or
admission is made. Accordingly, parties
who obtain such information may be
prohibited from any further
dissemination.

Section 100.148 Adjudication
The Act provides that the privilege

may be challenged in any court or
administrative law proceeding with
appropriate jurisdiction. The
Department expects such challenges to
be resolved according to the laws and
procedures used for other types of
privilege claims, such as attorney-client
or attorney work product. This may
include the use of in camera

proceedings, the filing of documents
and pleadings with the court under seal,
or the production of documents to other
parties under an appropriate protective
order that limits the purpose for which
they may be used. The determination
shall include consideration of whether
appropriate corrective action has been
taken, using the criteria set forth in the
explanation of ‘‘appropriate corrective
action’’ in § 100.144.

It is further expected that these
rulings will turn on the evidence
involved in each case. It is not expected,
nor intended, that to invoke the
privilege the respondent must have
taken each corrective measure listed for
each possible instance of
discrimination.

Section 100.149 Effective date

Lenders and others may invoke the
self-testing privilege regarding self-tests
undertaken prior to the effective date of
the regulations, but not if either a formal
complaint has been filed involving
matters covered by the self-test, or if the
privilege has been lost pursuant to
§ 100.146. A formal complaint includes
one filed with HUD or a substantially
equivalent agency, pursuant to
subsection 810(f) of the FHAct, alleging
a violation of the FHAct. A complaint
filed in a court with jurisdiction over
the FHAct also qualifies as a ‘‘formal
complaint.’’ Any other interpretation
would conflict with Congress’ intent in
the Fair Housing Amendments Act of
1988 to establish an administrative
process that is an equally effective
alternative to the filing of a complaint
in a Federal court.

Findings and Certifications

Justification for Shortened Comment
Period

It is the policy of the Department,
consistent with 24 CFR part 10, that its
notices of proposed rulemaking are to
afford the public not less than sixty days
for submission of comments. A
shortened comment period is necessary
for this proposed rule to ensure
promulgation of a final rule within six
months of enactment of the Act, as
required by the authorizing statute. A
substantially similar proposed rule by
the Federal Reserve has been published
in the Federal Register previously. To
ensure broad and timely public review
and comment, the Department is making
available today the text of and preamble
of this proposed rule on its World Wide
Web site (http//www.HUD.gov).

Regulatory Planning and Review

This proposed rule has been reviewed
in accordance with Executive Order
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12866, issued by the President on
September 30, 1993 (58 FR 51735,
October 4, 1993). Any changes to the
proposed rule resulting from this review
are available for public inspection
between 7:30 a.m. and 5:30 p.m.
weekdays in the Office of the Rules
Docket Clerk.

Unfunded Mandates Reform Act
Title II of the Unfunded Mandates

Reform Act of 1995 establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, local and tribal
governments and the private sector.
This proposed rule does not impose any
Federal mandates on any State, local or
tribal governments or the private sector
within the meaning of the Unfunded
Mandates Reform Act of 1995.

Environmental Impact
In accordance with 40 CFR 1508.4 of

the regulations of the Council on
Environmental Quality and 24 CFR
50.19(c)(1) of the HUD regulations, the
policies and procedures contained in
this proposed rule do not direct, provide
for assistance or loan and mortgage
insurance for, or otherwise govern or
regulate property acquisition,
disposition, lease, rehabilitation,
alteration, demolition, or new
construction, or set out or provide for
standards for construction or
construction materials, manufactured
housing, or occupancy, and therefore,
are categorically excluded from the
requirements of the National
Environmental Policy Act.

Impact on Small Entities
The Secretary, in accordance with the

Regulatory Flexibility Act (5 U.S.C.
605(b)) has reviewed and approved this
proposed rule, and in so doing certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities,
because the proposed rule only
proposes to implement a statutory
provision that allows an evidentiary
privilege for the report and results of
self-tests of Fair Housing Act
compliance undertaken by lenders.

Federalism Impact
The General Counsel has determined,

as the Designated Official for HUD
under section 6(a) of Executive Order
12612, Federalism, that this proposed
rule does not have federalism
implications concerning the division of
local, State, and federal responsibilities.
The proposed rule only proposes to
implement a statutory provision that
allows an evidentiary privilege for the
report and results of self-tests of Fair

Housing Act compliance undertaken by
lenders.

Impact on the Family

The General Counsel, as the
designated official under Executive
Order 12606, The Family, has
determined that this proposed rule
would not have significant impact on
family formation, maintenance, and
general well-being. The rule only
proposes to implement a statutory
provision that allows an evidentiary
privilege for the report and results of
self-tests of Fair Housing Act
compliance undertaken by lenders.

List of Subjects in 24 CFR part 100

Aged, Fair housing, Individuals with
disabilities, Mortgages, Reporting and
recordkeeping requirements.

Accordingly, part 100 of title 24 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 100—DISCRIMINATORY
CONDUCT UNDER THE FAIR HOUSING
ACT

1. The authority citation for part 100
continues to read as follows:

Authority: 42 U.S.C. 3535(d), 3600–3620.

2. In subpart C, new §§ 100.140,
100.141, 100.142, 100.143, 100.144,
100.145, 100.146, 100.147, 100.148 and
100.149 are added to read as follows:

§ 100.140 Incentives for self-testing and
self-correction.

General rule. If a lender voluntarily
conducts or authorizes a third party to
conduct a self-test, the report or results
of the self-test are privileged as
provided in this subpart. A self-test
required by any government authority is
not privileged.

§ 100.141 Corrective action required.

The report or results of a self-test are
privileged only if the lender has taken
or is taking appropriate corrective action
to address any possible violation
identified by the self-test. The lender
must take whatever actions are
reasonable in light of the scope of the
possible violations to fully remedy both
their cause and effect.

§ 100.142 Definitions.

As used in this subpart:
Lender means a person who engages

in a residential real estate-related
lending transaction.

Residential real estate-related lending
transaction means the making of a loan:

(1) For purchasing, constructing,
improving, repairing, or maintaining a
dwelling; or

(2) Secured by residential real estate.

Self-test means any program, practice
or study that a lender voluntarily
conducts or authorizes a third party to
conduct that creates data or factual
information that is not available, and
cannot be derived, from actual loan or
application files or other records related
to credit transactions, to determine the
extent or effectiveness of the lender’s
compliance with the Fair Housing Act.
Self-testing includes, but is not limited
to, the practice of using fictitious
applicants for credit (‘‘testers’’). Self-
testing does not include the collection
of data required by law or by any
government authority, or a lender’s
review or evaluation of actual loan or
application files or other records related
to credit transactions.

§ 100.143 Types of information.

(a) The privilege applies to the report
or the results of a self-test, including
any data generated by the self-test and
any analysis of such data and any
workpapers and draft documents.

(b) The privilege does not cover
information about whether a lender has
conducted a self-test, or information
concerning the scope of or the
methodology used in conducting the
self-test.

§ 100.144 Appropriate corrective action.

(a) Whether a lender has taken or is
taking appropriate corrective action will
be determined on a case-by-case basis.
Corrective action may include both
prospective and retroactive relief. To
determine the appropriate corrective
action, the lender must:

(1) Identify the policies or practices
that are the likely cause of the possible
violation, such as inadequate or
improper lending policies, failure to
implement established policies,
employee conduct, or other causes; and

(2) Assess the extent and scope of any
possible violation, by determining
which areas of its operations are likely
to be affected by those policies and
practices. This would include
identifying the stages of the loan
application process, types of loans, or
the particular branch where possible
discrimination has occurred.

(b) Depending on the specific facts
involved, appropriate corrective action
may include, but is not limited to, one
or more of the following:

(1) Identifying customers whose
applications may have been
inappropriately processed; offering to
extend credit if they were improperly
denied; compensating them for any
damages, both out-of-pocket and
compensatory; and notifying them of
their legal rights;
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(2) Correcting any institutional
policies or procedures that may have
contributed to the discrimination;

(3) Identifying, and then training and/
or disciplining, the employees involved;

(4) Considering the need for
community outreach programs and/or
changes in marketing strategy or loan
products to better serve minority
segments of the lender’s market; and

(5) Improving audit and oversight
systems to ensure there is no recurrence
of the discrimination.

(c) Not every corrective measure listed
in paragraph (b) of this section, above,
need be taken each time a possible
violation is discovered. Rather, the
determination of ‘‘appropriate corrective
action’’ shall be based upon the facts of
each situation.

§ 100.145 Scope of privilege.
The report or results of a privileged

self-test may not be obtained or used by
an aggrieved person, complainant,
department or agency in any:

(a) Proceeding or civil action in which
a violation of the Fair Housing Act or
this regulation is alleged; or

(b) Examination or investigation
relating to compliance with the Fair
Housing Act or this part.

§ 100.146 Loss of privilege.
The report or results of a self-test are

not privileged under § 100.145 if the

lender or any person with lawful access
to the self-test:

(a) Voluntarily discloses all or any
part of the report or results of the self-
test or any privileged information to any
aggrieved person, complainant,
department, agency, or to the public.

(b) Refers to or describes the report or
results or any privileged information as
a defense to charges that the lender has
violated the Fair Housing Act or this
part.

(c) In the case of the lender, fails or
is unable to produce required records or
information pertaining to the self-test
that are necessary to determine whether
the privilege applies.

§ 100.147 Limited use of privileged
information.

Notwithstanding the privilege under
§ 100.145, the report or results of a
privileged self-test may be obtained and
used by an aggrieved person, applicant,
department or agency solely for the
purpose of determining a penalty or
remedy after a violation of the Fair
Housing Act or this part has been
adjudicated or admitted. Disclosures
made for this limited purpose may be
used only for the particular proceeding
in which the adjudication or admission
has been made. Information disclosed
under this section remains privileged.

§ 100.148 Adjudication.

An aggrieved person, complainant,
department or agency that challenges a
privilege asserted under § 100.145 may
seek a determination of the existence
and application of that privilege in:

(a) A court of competent jurisdiction;
or

(b) An administrative law proceeding
with appropriate jurisdiction.

§ 100.149 Effective date.

The privilege applies to self-tests
conducted both before and after the
effective date of this regulation, except
that a lender’s self-test that was
conducted before that date is not
privileged:

(a) If there was a court action or
administrative proceeding, including a
proceeding involving a complaint
alleging a violation of the Fair Housing
Act filed with HUD or a substantially
equivalent agency; or

(b) If any part of the report or results
were disclosed before that date to any
aggrieved person, complainant,
department or agency, or to the public.

Dated: January 10, 1997.
Susan M. Forward,
Deputy Assistant Secretary for Enforcement
and Investigations, Fair Housing and Equal
Opportunity.
[FR Doc. 97–2453 Filed 1–30–97; 8:45 am]
BILLING CODE 4210–28–P
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1 Several commenters used the term ‘‘jailhouse
lawyer’’ when referring to an inmate who offers
assistance to another inmate with legal matters. In
summarizing comment, the Bureau has chosen to
use the term which appears in the regulations
(‘‘assisting inmate’’) for the sake of clarity.

DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Parts 543 and 553

[BOP 1063–F]

RIN 1120–AA58

Inmate Legal Activities and Inmate
Personal Property

AGENCY: Bureau of Prisons, Justice.
ACTION: Final rule.

SUMMARY: In this document, the Bureau
of Prisons (‘‘Bureau’’) is amending its
regulations in order to set forth
situations in which one inmate may be
allowed to possess the legal materials of
another inmate while assisting that
other inmate. This amendment is
intended to maintain an appropriate
balance between the need for institution
security, good order, and discipline and
the ability of inmates to assist each
other with their legal materials.
EFFECTIVE DATE: March 3, 1997.
ADDRESSES: Rules Unit, Office of
General Counsel, Bureau of Prisons,
HOLC Room 754, 320 First Street, NW.,
Washington, DC 20534.
FOR FURTHER INFORMATION CONTACT: Roy
Nanovic, Office of General Counsel,
Bureau of Prisons, phone (202) 514–
6655.
SUPPLEMENTARY INFORMATION: The
Bureau of Prisons is amending its
regulations on inmate legal activities (28
CFR part 543, subpart B) and on inmate
personal property (28 CFR part 553,
subpart B). A proposed rule in this
proceeding was published in the
Federal Register on October 30, 1996
(61 FR 56096).

The proposed regulations specified
that except in instances where the
Warden imposes limitations for reasons
of institution security, good order, or
discipline, an inmate may possess
another inmate’s legal materials while
assisting that inmate in the institution’s
main law library and in other locations
if the Warden so designates. The inmate
being assisted must bring his or her
legal materials to the law library or
other location in order to provide access
to the assisting inmate. The inmate
providing assistance may not remove
the legal materials from the library or
other designated location. Although the
inmate being assisted need not remain
present, that inmate is responsible for
retrieving his or her legal materials. If,
for example, the inmate being assisted
chooses to leave the library or other
designated location in order to recreate,
that inmate must return in order to
retrieve the legal materials. Legal

materials left unattended in the law
library or other designated location may
be disposed of by staff as nuisance
contraband.

The proposed rule also noted that the
institution’s need for security, good
order, or discipline may limit an
inmate’s assistance to another inmate
when an inmate is placed in the
institution’s special housing unit. An
inmate may be placed in a special
housing unit for various reasons
including administrative detention
during the course of an investigation of
allegations that the inmate committed a
prohibited act, for protection, pending
transfer, or in disciplinary segregation
following a determination that the
inmate had committed a prohibited act.
Security necessarily restricts access to
such inmates by inmates in the general
population. Inmate assistance therefore
may only be available from other
inmates already in the special housing
unit. Legal assistance from attorneys
remains available to an inmate in a
special housing unit (see § 543.12).

In proposing these changes, the
Bureau also consolidated the provisions
pertinent to legal materials in the
regulations on inmate legal activities.
The regulations on inmate personal
property contain only a cross-reference
on this subject. Other proposed changes
to the regulations on inmate legal
activities included a definition of
leisure time in § 543.11(a), a revised
definition of legal materials in the
introductory text of § 543.11(d), a
restatement of the provisions for receipt,
purchase, and retention of legal
materials in § 543.11(d)(1) and (2), and
a clarification to the provisions in
§ 543.11(h) concerning the preparation
of legal documents by a public
stenographer.

Comments received on the proposed
rule raised a variety of concerns which
may be generally grouped around the
topics of access to courts and the
qualifications to be placed on the
possession of legal property. A more
specific summary of the comments
received and the agency response
follows.

Some commenters claimed that an
inmate’s right to unimpeded access to
courts overrides any penological
concern of the Bureau. As set forth in
the Supreme Court’s decision in Lewis
v. Casey, an inmate’s right of access to
the court is not absolute. An inmate’s
right of access to the court must be
balanced against the Bureau’s interest in
maintaining security and good order in
the institution. To maintain security and
good order in the institution, the Bureau
believes that an inmate should not
possess another inmate’s legal materials.

Possession of such materials by another
inmate may result in extortion attempts,
the exchange of contraband, or the
dissemination of information which
could be used to endanger other
inmates, institution staff, or the general
public. Practical complications may also
arise. For example, when inmates are
transferred from one institution to
another, their legal materials could be
lost or damaged, thereby potentially
affecting the inmates’ ability to litigate
their cases.

One commenter objected to the
proposed rule on the grounds that an
assisting inmate 1 would not have
sufficient time to provide assistance if
restricted to doing so in the law library.
Other commenters argued that
institution libraries were inadequate for
the needs of all the inmates who would
require assistance. The Bureau notes, in
response, that the proposed revision to
§ 543.11 expands upon previously
authorized assistance to allow for the
possession by an assisting inmate of
another inmate’s legal materials in the
law library as well as in other locations
if designated by the Warden. The
Bureau believes that this revision is
reasonable given legitimate concerns
over the security, discipline, and good
order of the institution. Speculation
over the adequacy of the library fails to
recognize that the Warden may
designate other locations for the
purpose of providing legal assistance.
The Bureau, therefore, believes that the
commenters’ concerns regarding the
insufficiency of law library hours are
unwarranted. In any event, specific
changes as to the library hours can be
made locally at the various institutions
if deemed appropriate. Furthermore, as
noted below, the Bureau has adjusted its
regulations to allow for an assisting
inmate to prepare drafts of legal
proceedings (with appropriate
qualifications) outside the library or
other designated location.

One commenter objected, alleging that
by the time the Warden approves a
request for one inmate to assist another
inmate that the inmate in need of
assistance would in all likelihood
already have missed a filing deadline. In
response, the Bureau notes that the
procedures for allowing assistance in
the law library or other designated
location have already been approved
and do not require any additional
approval by the Warden. Therefore, the
assumption that, in general, the inmate
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must wait for approval to be granted is
incorrect.

One commenter claimed that prison
authorities are required to provide
adequate assistance to inmates from
persons trained in the law and cited
case law allegedly supportive of the
commenter’s statement. Under pertinent
case law, for example, Lewis v. Casey,
the Bureau is under no such obligation.

One commenter objected on the
grounds that an inmate should not be
prevented from receiving assistance
from another inmate merely because one
or the other is transferred or placed in
special housing. Another commenter
objected stating that inmates in special
housing units would be denied all ‘‘next
friend’’ assistance in preparing their
legal pleadings. For reasons of security,
discipline, and good order, the Bureau
believes that there must be limitations
on access to inmates in special housing.
Inmates in special housing are often
placed there because they are dangerous
or because they require protection from
other inmates. Inmates in special
housing ordinarily have access to a
basic law library in the special housing
unit. The Bureau acknowledges that
inmate assistance for an inmate in a
special housing unit ordinarily would
be available only from inmates who are
in the same special housing unit. The
Bureau notes that inmates are not
entitled to assistance from any
particular inmate; it is sufficient that
assistance is available. Inmates in
special housing ordinarily do not
remain for an extended period of time.
Under Lewis v. Casey, this temporary
status ordinarily does not pose an
unreasonable constraint on the inmate’s
access to court. Nevertheless, as noted
below, the Bureau has adjusted its final
regulations to allow special
consideration for inmates in special
housing units. Such consideration
would be given on a case by case basis
at the institution level, and it is not
necessary to attempt to address this
issue further in the regulations.

A number of commenters, who
submitted separately the same comment
in a form letter, objected stating that the
daily rigors of prison life would prevent
illiterate, uneducated,
unknowledgeable, non-English
speaking, handicapped, and retarded
inmates from obtaining legal assistance
and thereby would impede their access
to courts. One commenter claimed that
the proposed rule did not adequately
address the needs of mentally ill or
incompetent inmates. The Bureau notes
that the revised regulations represent an
improvement on the inmate’s access to
courts with respect to obtaining legal
assistance from other inmates by

allowing inmates to possess other
inmates’ legal materials in the law
library or other location if the Warden
so designates. Other Bureau
programming (for example, mandatory
literary and English-as-a-Second
Language programs) already exist to
address the general educational needs of
inmates. Also, legal assistance from
attorneys remains available to all
inmates (see § 543.12). With respect to
mentally ill or incompetent inmates,
such inmates would generally be
housed in a seclusion unit at a federal
medical facility. Other Bureau policies
provide for representation of inmates
not competent to represent themselves
in certain administrative hearings. In
addition, as noted below, the Bureau
has adjusted its final regulations to
allow special consideration for the legal
needs of inmates in mental health
seclusion status in federal medical
centers (see § 543.11(f)(3)). Such
consideration would be given on a case
by case basis at the institution level, and
it is not necessary to attempt to address
this issue further in the regulations.

Some commenters claimed that the
regulation did not address difficulties in
effectuating transfers of documents.
These commenters suggest that conflicts
in scheduling of leisure time could
prevent one inmate from meeting
another inmate in an approved location.
The Bureau believes that its regulation
is adequate for this purpose. Even in
instances where scheduled leisure time
does not coincide completely, inmates
have approximately ten minutes during
an institution-wide move to arrive at a
scheduled program or work assignment.
Nevertheless, in order to address
situations where a court deadline is
pending, the Bureau has modified the
final rule to allow an inmate with an
imminent court deadline to request a
brief absence from a scheduled program
or work assignment in order to provide
or retrieve legal materials from an
assisting inmate.

One commenter claimed that the
system for transferring legal material
would result in these materials being
left unattended in the law library and
may cause security concerns for that
reason. The proposed regulation
provided that staff may dispose of
unattended legal materials as nuisance
contraband. This provision was not
intended to direct that staff search for
and dispose of unattended legal
materials. The provision was intended
to emphasize to the inmate that legal
materials left with an assisting inmate
can be lost or misplaced due to the
actions of the assisting inmate. In an
abundance of caution, to avoid creating
the impression that such materials

should always be treated as nuisance
contraband and disposed of by staff, the
Bureau has removed this provision from
this final rule. Internal instructions to
staff will address the specifics for
handling properly identified legal
materials left unattended in the law
library or other designated location.

Some commenters objected claiming
that the regulation infringed upon an
inmate’s right to privacy. As evidenced
by the specifics of the concerns raised,
the Bureau concludes that these
objections are more properly categorized
under the general topic of the inmate’s
access to the court. For example, one
commenter objected to the provisions in
the regulation that detailed authorized
channels for the receipt of legal
materials (see § 543.11(d)(1)). This
commenter asserted that some of the
inspection procedures allowed staff to
inspect and read material being sent to
them. These provisions merely reflect
existing regulations on correspondence
(including special mail) and incoming
publications and were included in the
proposed regulation for the purpose of
reference only. The point of repeating
these provisions in this regulation is to
make it clear to the inmate that special
mail is an appropriate channel for
receiving legal materials. The
commenter also stated that the
regulation would compromise the
inmate’s ability to investigate and report
misconduct by prison staff because staff
would be able to search through all of
the inmate’s personal and legal papers
in search of contraband. The Bureau
notes that standards of conduct for its
staff serve to prevent such actions. The
final regulation is intended to safeguard
legal materials (whether during staff
searches of inmate housing or from
other inmates).

One commenter stated that the
proposed regulation was inadequate,
claiming it did not make allowances for
the different types of facilities
(penitentiaries, camps, etc.). The
commenter fails to note that the
regulations allow the Warden to
designate locations other than the law
library for providing legal assistance.
Wardens at different types of
institutions have the discretion to make
appropriate allowances based upon the
type of institution.

In light of the above, the Bureau
therefore believes that its final rule does
not pose an impediment to the inmate’s
access to the court.

Regarding legal property and personal
property, one commenter objected that
the regulation was vague and did not
define what constitutes legal documents
of another inmate. The Bureau notes
that § 543.11(d) defines the legal
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materials of an inmate. Logically, this
definition can be used to identify the
legal materials of another inmate.

One commenter objected, stating that
the regulation could be interpreted to
preclude possession of any non-
published court record. Another
commenter objected, stating that any
document filed with a court is a public
record available to anyone with the
funds to purchase a copy. The Bureau
notes that the regulation allows for the
inmate to receive legal materials
through authorized channels. Therefore,
non-published court records or other
public records available from a court
received through an authorized channel
are authorized for possession by the
inmate, presumably as legal reference
material. The Bureau believes that the
regulation addresses security concerns
by preventing the unauthorized transfer
between inmates of inmate legal
materials within the institution. As
noted above, one Bureau concern is that
contraband may be inappropriately
transferred under the guise of legal
materials.

One commenter objected, stating that
inmates needed access to other inmate’s
legal materials for the sake of having
access to precedents. Such access is best
served by obtaining precedents through
official channels (namely, the court,
publisher, etc., or through publications
contained in the library). As noted
above, this requirement avoids the
security concerns posed by direct
inmate transfer of materials.

One commenter, alluding to laws of
contracts and copyrights, argued that
anything the assisting inmate writes for
another inmate should be considered
the assisting inmate’s property. Another
commenter suggested that written
materials are the property of the
authoring inmate until that inmate
delivers them to the inmate being
assisted. Bureau regulations preclude an
inmate from conducting a business.
Application of contract or copyright law
is not relevant here. As noted above,
reasons of institution security,
discipline, and good order motivate the
Bureau to retain limitations in these
revised regulations on the possession by
another inmate of an inmate’s legal
materials. The Bureau further notes that
it has revised its regulation to allow
assisting inmates to possess handwritten
notes and drafts of pleadings they have
prepared if they do not contain a
caption, title of the document, or
name(s) of inmate(s).

One commenter objected, stating that
the regulation infringed on the due
process rights of the inmate. This
commenter claimed that prohibiting
inmates from possessing another

inmate’s legal materials denied them of
a property right without due process.
Other commenters claimed a liberty
interest in possessing other inmate’s
legal materials, arguing that such an
interest was created by past practice in
some institutions which allowed
inmates to possess other inmate’s legal
materials. The Bureau notes that no case
law supports these contentions. As
noted above in this final rule and also
in the previously published proposed
rule, the Bureau’s regulation is intended
to ensure consistency and maintain an
appropriate balance between the need
for institution security, good order, and
discipline. For this reason, the
regulation allows for possession of
another inmate’s legal materials within
certain limitations. Those limitations
are necessitated by the need for
institution security, good order, and
discipline.

One commenter objected to the
proposed regulation claiming that it did
not adequately address treatment of
drafts or copies of legal materials. The
Bureau has added language to the
proposed regulations to clarify that an
assisting inmate may not possess copies
of another inmate’s legal materials
outside the law library or other
designated location. The final
regulations also specify that drafts of
pleadings which contain the inmate’s
name and case caption or document title
prominently of the first page are
considered to be the legal materials of
the assisted inmate. The assisting
inmate, however, may create a
handwritten draft of a pleading for
another inmate and may possess that
draft outside the law library or other
designated location so long as the draft
does not contain a case caption or
document title or the name(s) of any
inmate(s). Such drafts are not
considered to be the legal materials of
the assisting inmate.

One commenter argued that the rule
was unfair to co-defendants who are
maintaining one set of legal materials.
While the Bureau is uncertain as to the
particular point of this comment, it
believes that the regulation adequately
addresses the needs of co-defendants
because co-defendants may maintain
one set or separate sets of legal
materials.

Comments discussed below did not
fall under the general topics of access to
courts or qualification or possession of
personal property and legal property.

One commenter objected to the
regulation stating that it failed to benefit
the courts. This commenter claimed that
limiting inmate assistance to the library
would increase the length of time
required to respond to pleadings and

that the courts would be burdened by
requests for extension. This commenter
stated that allowing inmates to assist
one another in litigation saved the
court’s time and also assumed that the
quality of pleadings would deteriorate.
The commenter neglected to note that
locations other than the law library may
be authorized by the Warden. With
respect to the assumed delays and the
quality of pleadings, the Bureau again
notes that the revised regulations do
provide for inmate assistance. The
commenter’s concerns are unwarranted.

One commenter claimed that
providing legal assistance to others was
a religious exercise for him and that as
such it would be protected under the
Religious Freedom Restoration Act. For
reasons of institution security,
discipline, and good order, the Bureau
believes that no further accommodation
beyond what the regulation provides is
necessary, regardless of the validity of
the religious prescription claimed.

One commenter claimed that the
regulation was overly broad and
infringed upon the inmate’s right to free
communication without furthering an
important government interest through
the least restrictive means. Contrary to
the commenter’s claim, the Bureau
believes that there are legitimate
penological objectives underlying its
regulation which satisfies the conditions
under Turner v. Safely.

One commenter claimed that the
regulation violated equal protection by
discriminating against illiterate,
uneducated, and non-English-speaking
inmates. The Bureau disagrees with this
assertion. As noted above, under the
regulation these inmates have access to
legal assistance (whether from an
assisting inmate or attorneys). As noted
above, separate programming is also
available for the educational needs of
these inmates.

One commenter objected to the
regulation stating that it provided no
place for inmates to work in private. As
noted below, the Bureau has adjusted its
regulation to allow the assisting inmate
to produce drafts (with qualification)
outside of the law library or other
designated location.

One commenter objected on general
grounds stating that there was no valid
governmental or penological interest at
stake. As noted above, the Bureau
disagrees with this assessment.

One commenter objected, stating that
‘‘untrained staff’’ would have blanket
authority to classify any legal document
as contraband and that consequently the
regulation would result in abuses. The
Bureau notes that it is responsible for
the proper training of its staff (whether
for the purpose of avoiding abuse in
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enforcing this regulation or any of its
regulations).

Some commenters offered alternatives
for consideration. One commenter
recommended that paragraph (f)(2) in
§ 543.11 be removed. Removing
paragraph (f)(2) eliminates provisions
for possession by an assisting inmate of
another inmate’s legal materials (within
the limitations proposed by the Bureau
which are predicated upon the security
needs noted above). The Bureau is
uncertain about the nature of this
comment’s concern. If the commenter is
proposing that the Bureau eliminate
paragraph (f)(2) in § 543.11 in order to
allow inmates to possess one another’s
legal materials without any restrictions,
the Bureau rejects this proposal. For the
reasons set forth above, the Bureau
believes that there must be limitations
placed on the extent to which inmates
may possess the legal materials of other
inmates. Alternatively, if the commenter
is suggesting that the Bureau should
completely prohibit inmates from
possessing one another’s legal materials,
the Bureau believes that allowing
inmates to possess one another’s legal
materials (within the limitations
proposed by the Bureau) enhances an
inmate’s ability to obtain access to the
court, which is one of the purposes of
the Bureau’s final regulation. Therefore,
Bureau also rejects this proposal.
Another commenter advocated allowing
the assisting inmate to possess another
inmate’s legal materials in his or her cell
so that the assisting inmate could work
on the materials in the cell. The Bureau,
as noted below, has made an adjustment
to its regulations which allows an
assisting inmate to work on drafts (with
qualifications) in locations other than
the law library or designated location.
As noted above, concerns of institution
security, discipline, and good order
preclude further adjustment on this
point. Another commenter
recommended that the Bureau provide
forms in the law library which would
document an inmate’s release of legal
materials to another inmate. This
recommendation does little to address
the Bureau’s security concerns regarding
the uncontrolled possession of inmate
legal materials by another inmate.

One commenter stated that the
California state prison system did not
impose any restrictions on the
possession of inmate legal materials and
recommended that the Bureau also not
impose any restrictions. The commenter
inferred that no legitimate penological
objectives were involved as none
presumably were apparent to the
California state prison system. This
same commenter also cited instances in
which various Bureau facilities had

authorized the possession by an inmate
of another inmate’s legal materials to a
certain extent. The Bureau noted in its
proposed rule that some institutions had
varied from the Bureau’s prohibition on
the possession of another inmate’s legal
materials. Both the proposed rule and
this final rule are intended to maintain
the appropriate balance between the
institution’s need for institution
security, good order, and discipline and
the ability of inmates to assist each
other with their legal documents. With
respect to the cited example of the
California state prison system, the
Bureau notes that to some extent
California is acting under a court order
and that any particular policy of the
prison system may not necessarily
reflect the system’s opinion regarding
any penological concerns associated
with allowing inmates to possess one
another’s legal materials.

This same commenter also advocated
two other alternatives to the proposed
rule. The commenter recommended that
the law library provide storage for legal
materials. Fiscal and space limitations
within institutions make this suggestion
impracticable. The commenter also
recommended the development of an
inmate law clerk program. The Bureau
currently is evaluating a pilot project
along these lines. Such a program may
be implemented upon conclusion of the
evaluation. However, the Bureau is not
ready to do so at this time.

This same commenter also
recommended including a provision in
the regulation prohibiting retaliation by
staff aimed at inmates who assist other
inmates. The Bureau believes that such
a specific provision is unnecessary as
staff standards of conduct already
prohibit retaliatory actions by staff.

In consideration of the comments
above, the Bureau is adopting the
proposed rule as final with the
following changes. In § 543.11,
paragraph (a) has been clarified to refer
to ‘‘scheduled program or work
assignment’’ rather than ‘‘scheduled
assignment or program’’; paragraph (d)
has been adjusted to include reference
to filings before other judicial or
administrative body and to clarify that
drafts of pleadings which contain the
inmate’s name and case caption or
document title prominently on the first
page are an assisted inmate’s legal
material; provisions in paragraph (f)
pertaining to leisure time, the definition
of legal materials, and the extent to
which inmates may have copies of legal
materials have been clarified; paragraph
(f) has also been revised to address
requirements on the assisting inmate’s
possession of handwritten notes and
drafts, the providing or retrieving of

legal materials from the law library or
other designated location, possible
disposal or return of unattended legal
materials, and the legal needs of inmates
in mental health seclusion status in
federal medical centers or inmates in
controlled housing.

Members of the public may submit
comments concerning this rule by
writing to the previously cited address.
These comments will be considered but
will receive no response in the Federal
Register.

The Bureau of Prisons has determined
that this rule is not a significant
regulatory action for the purpose of E.O.
12866, and accordingly was not
reviewed by the Office of Management
and Budget. After review of the law and
regulations, the Director, Bureau of
Prisons has certified that this rule, for
the purpose of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), does not have
a significant impact on a substantial
number of small entities. Because this
rule pertains to the correctional
management of offenders committed to
the custody of the Attorney General or
the Director of the Bureau of Prisons, its
economic impact is limited to the
Bureau’s appropriated funds.

List of Subjects in 28 CFR Parts 543 and
553

Prisoners.
Ronald G. Thompson,
Acting Director, Bureau of Prisons.

Accordingly, pursuant to the
rulemaking authority vested in the
Attorney General in 5 U.S.C. 552(a) and
delegated to the Director, Bureau of
Prisons in 28 CFR 0.96(p), parts 543 and
553 in subchapter C of 28 CFR, chapter
V are amended as set forth below.

SUBCHAPTER C—INSTITUTIONAL
MANAGEMENT

PART 543—LEGAL MATTERS

1. The authority citation for 28 CFR
part 543 continues to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3621,
3622, 3624, 4001, 4042, 4081, 4082 (Repealed
in part as to offenses committed on or after
November 1, 1987), 5006–5024 (Repealed
October 12, 1984 as to offenses committed
after that date), 5039; 28 U.S.C. 509, 510,
1346(b), 2671–80; 28 CFR 0.95–0.99, 0.172,
14.1–11.

2. In § 543.11, paragraphs (a), (d), and
(f) are revised, and paragraph (h) is
amended by revising the last sentence to
read as follows:

§ 543.11 Legal research and preparation of
legal documents.

(a) The Warden shall make materials
in the inmate law library available
whenever practical, including evening
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and weekend hours. The Warden shall
allow an inmate a reasonable amount of
time, ordinarily during the inmate’s
leisure time (that is, when the inmate is
not participating in a scheduled
program or work assignment), to do
legal research and to prepare legal
documents. Where practical, the
Warden shall allow preparation of
documents in living quarters during an
inmate’s leisure time.
* * * * *

(d) An inmate’s legal materials
include but are not limited to the
inmate’s pleadings and documents
(such as a presentence report) that have
been filed in court or with another
judicial or administrative body, drafts of
pleadings to be submitted by the inmate
to a court or with other judicial or
administrative body which contain the
inmate’s name and/or case caption
prominently displayed on the first page,
documents pertaining to an inmate’s
administrative case, photocopies of legal
reference materials, and legal reference
materials which are not available in the
institution main law library (or basic
law library in a satellite camp).

(1) An inmate may solicit or purchase
legal materials from outside the
institution. The inmate may receive the
legal materials in accordance with the
provisions on incoming publications or
correspondence (see 28 CFR part 540,
subparts B and F) or through an
authorized attorney visit from a retained
attorney. The legal materials are subject
to inspection and may be read or copied
unless they are received through an
authorized attorney visit from a retained
attorney or are properly sent as special
mail (for example, mail from a court or
from an attorney), in which case they
may be inspected for contraband or for
the purpose of verifying that the mail
qualifies as special mail.

(2) Staff may allow an inmate to
possess those legal materials which are
necessary for the inmate’s own legal
actions. Staff may also allow an inmate

to possess the legal materials of another
inmate subject to the limitations of
paragraph (f)(2) of this section. The
Warden may limit the amount of legal
materials an inmate may accumulate for
security or housekeeping reasons.
* * * * *

(f)(1) Except as provided for in
paragraph (f)(4) of this section, an
inmate may assist another inmate in the
same institution during his or her
leisure time (as defined in paragraph (a)
of this section) with legal research and
the preparation of legal documents for
submission to a court or other judicial
body.

(2) Except as provided for in
paragraph (f)(4) of this section, an
inmate may possess another inmate’s
legal materials while assisting the other
inmate in the institution’s main law
library and in another location if the
Warden so designates.

(i) The assisting inmate may not
remove another inmate’s legal materials,
including copies of the legal materials,
from the law library or other designated
location. An assisting inmate is
permitted to make handwritten notes
and to remove those notes from the
library or other designated location if
the notes do not contain a case caption
or document title or the name(s) of any
inmate(s). The assisting inmate may also
develop and possess handwritten drafts
of pleadings, so long as the draft
pleadings do not contain a case caption
or document title or the name(s) of any
inmate(s). These notes and drafts are not
considered to be the assisting inmate’s
legal property, and when the assisting
inmate has these documents outside the
law library or other designated location,
they are subject to the property
limitations in § 553.11(a) of this chapter.

(ii) Although the inmate being
assisted need not remain present in the
law library or other designated location
while the assistance is being rendered,
that inmate is responsible for providing
and retrieving his or her legal materials
from the library or other designated

location. Ordinarily, the inmate must
provide and retrieve his or her legal
materials during his or her leisure time.
An inmate with an imminent court
deadline may request a brief absence
from a scheduled program or work
assignment in order to provide or
retrieve legal materials from an assisting
inmate.

(3) The Warden may give special
consideration to the legal needs of
inmates in mental health seclusion
status in federal medical centers or to
inmates in controlled housing.

(4) The Warden at any institution may
impose limitations on an inmate’s
assistance to another inmate in the
interest of institution security, good
order, or discipline.
* * * * *

(h) * * * Staff shall advise the inmate
of any delay in the typing of which they
have received notice from the
stenographer.
* * * * *

PART 553—INMATE PROPERTY

3. The authority citation for 28 CFR
part 553 is revised to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3621,
3622, 3624, 4001, 4042, 4081, 4082 (Repealed
in part as to offenses committed on or after
November 1, 1987), 4126, 5006–5024
(Repealed October 12, 1984 as to offenses
committed after that date), 5039; 28 U.S.C.
509, 510; 28 CFR 0.95–0.99.

4. In § 553.11, paragraph (d) is revised
to read as follows:

§ 553.11 Limitations on inmate personal
property.

* * * * *
(d) Legal materials. Staff may allow an

inmate to possess legal materials in
accordance with the provisions on
inmate legal activities (see § 543.11 of
this chapter).
* * * * *
[FR Doc. 97–2624 Filed 1–30–97; 8:45 am]
BILLING CODE 4410–05–P
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REMINDERS
The items in this list were
editorially compiled as an aid
to Federal Register users.
Inclusion or exclusion from
this list has no legal
significance.

RULES GOING INTO
EFFECT TODAY

AGRICULTURE
DEPARTMENT
Agricultural Marketing
Service
Livestock; grading,

certification, and standards:
Slaughter cattle and carcass

beef; published 5-1-96
COMMODITY FUTURES
TRADING COMMISSION
Commodity Exchange Act:

Futures commission
merchants and introducing
brokers; financial reporting
and debt-equity ratio
requirements; published 1-
31-97

ENVIRONMENTAL
PROTECTION AGENCY
Toxic substances:

Significant new uses--
Aliphatic polyisocyanates

etc.; published 12-2-96
JUSTICE DEPARTMENT
Immigration and
Naturalization Service
Immigration:

Immigrant petitions--
Employment-based

petitions; priority dates;
published 1-31-97

TENNESSEE VALLEY
AUTHORITY
Privacy Act; implementation;

published 1-31-97
TRANSPORTATION
DEPARTMENT
Federal Aviation
Administration
Class E airspace; published

11-29-96

COMMENTS DUE NEXT
WEEK

AGRICULTURE
DEPARTMENT
Agricultural Marketing
Service
Onions grown in--

Texas; comments due by 2-
6-97; published 1-7-97

Oranges and grapefruit grown
in Texas; comments due by
2-3-97; published 1-2-97

Spearmint oil produced in Far
West; comments due by 2-
6-97; published 1-7-97

AGRICULTURE
DEPARTMENT
Federal Crop Insurance
Corporation
Crop insurance regulations:

Fresh market peppers;
comments due by 2-3-97;
published 1-3-97

Fresh market sweet corn;
comments due by 2-3-97;
published 1-3-97

COMMERCE DEPARTMENT
National Oceanic and
Atmospheric Administration
Fishery conservation and

management:
Alaska; fisheries of

Exclusive Economic Zone-
-
Gulf of Alaska groundfish;

comments due by 2-5-
97; published 1-6-97

Scallop; comments due by
2-3-97; published 12-3-
96

Northeastern United States
fisheries--
Atlantic mackerel, squid,

and butterfish;
comments due by 2-6-
97; published 12-23-96

West Coast States and
Western Pacific fisheries--
Pacific Coast groundfish;

comments due by 2-5-
97; published 1-6-97

CONSUMER PRODUCT
SAFETY COMMISSION
Poison prevention packaging:

Child-resistant packaging
requirements--
Packages containing 50

mg or more of
Ketoprofen; comments
due by 2-3-97;
published 11-20-96

DEFENSE DEPARTMENT
Acquisition regulations:

Business combination;
external restructuring
costs reimbursement;
comments due by 2-4-97;
published 12-6-96

Contract termination or
reduction notification;
comments due by 2-4-97;
published 12-6-96

ENERGY DEPARTMENT
Federal Energy Regulatory
Commission
Practice and procedure:

Hydroelectric projects;
relicensing procedures;
rulemaking petition;
comments due by 2-3-97;
published 12-3-96

ENVIRONMENTAL
PROTECTION AGENCY
Air pollution control; new

motor vehicles and engines:

Heavy-duty engines--
Nonroad diesel engines;

comments due by 2-3-
97; published 1-2-97

Air quality implementation
plans; approval and
promulgation; various
States:
Ohio; comments due by 2-

5-97; published 1-6-97
Hazardous waste program

authorizations:
New Mexico; comments due

by 2-6-97; published 12-
23-96

Hazardous waste:
Hazardous waste

combustors; maximum
achievable control
technologies performance
standards; comments due
by 2-6-97; published 1-7-
97

Solid wastes:
Products containing

recovered materials;
comprehensive guidelines
for procurement;
comments due by 2-5-97;
published 11-7-96

FEDERAL
COMMUNICATIONS
COMMISSION
Radio stations; table of

assignments:
Idaho; comments due by 2-

3-97; published 12-17-96
Oklahoma; comments due

by 2-3-97; published 12-
17-96

South Carolina; comments
due by 2-3-97; published
12-17-96

Wyoming; comments due by
2-3-97; published 12-17-
96

FEDERAL HOUSING
FINANCE BOARD
Affordable housing program

operation:
Amendments; comments

due by 2-6-97; published
11-8-96

Federal home loan bank
system:
Federal home loan bank

securities; book entry
regulations; comments
due by 2-3-97; published
12-3-96

FEDERAL RESERVE
SYSTEM
Depository institutions; reserve

requirements (Regulation D):
Savings deposit, transaction

account, savings deposit;
definition clarifications;
comments due by 2-4-97;
published 12-31-96

HEALTH AND HUMAN
SERVICES DEPARTMENT
Health Care Financing
Administration
Medicare:

Health insurance portability;
comment request;
comments due by 2-3-97;
published 12-30-96

HOUSING AND URBAN
DEVELOPMENT
DEPARTMENT
Mortgage and loan insurance

programs:
Multifamily mortgage

insurance--
Risk-sharing for hospitals;

comments due by 2-3-
97; published 12-4-96

INTERIOR DEPARTMENT
Land Management Bureau
Land resource management:

Management, use, and
protection of public lands
Criminal penalties for

misuse; comment period
extended; comments
due by 2-5-97;
published 12-16-96

INTERIOR DEPARTMENT
Fish and Wildlife Service
Endangered and threatened

species:
Alexander Archipelago wolf

and Queen Charlotte
Goshawk; comments due
by 2-5-97; published 12-
31-96

JUSTICE DEPARTMENT
Immigration and
Naturalization Service
Immigration:

Inspection and expedited
removal of aliens;
detention and removal of
aliens; conduct of removal
proceedings; asylum
procedures; comments
due by 2-3-97; published
1-3-97

JUSTICE DEPARTMENT
Executive Office for

Immigration Review:
Inspection and expedited

removal of aliens;
detention and removal of
aliens; conduct of removal
proceedings; asylum
procedures; comments
due by 2-3-97; published
1-3-97

LABOR DEPARTMENT
Pension and Welfare
Benefits Administration
Employee Retirement Income

Security Act:
Health insurance portability;

comment request;
comments due by 2-3-97;
published 12-30-96

MINE SAFETY AND HEALTH
FEDERAL REVIEW
COMMISSION
Federal Mine Safety and
Health Review Commission
Equal Access to Justice Act;

implementation; comments
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due by 2-3-97; published 1-
28-97

SMALL BUSINESS
ADMINISTRATION
Business loan policy:

Low documentation loan
program; participating
lenders; comments due by
2-3-97; published 1-3-97

SOCIAL SECURITY
ADMINISTRATION
Social security benefits:

Federal old age, survivors
and disability insurance--
Self-employment wages

and net earnings;
comments due by 2-3-
97; published 1-3-97

TRANSPORTATION
DEPARTMENT
Coast Guard
Ports and waterways safety:

Delaware Bay and River et
al., NJ; regulated
navigation area;
comments due by 2-5-97;
published 11-7-96

Regattas and marine parades:
Augusta Invitational Rowing

Regatta; comments due
by 2-4-97; published 12-6-
96

TRANSPORTATION
DEPARTMENT
Federal Aviation
Administration
Air carrier certification and

operations:
Single-engine aircraft;

commercial passenger-
carying operations under
instrument flight rules;
comments due by 2-3-97;
published 12-3-96

Airworthiness directives:

Aerospace Technologies of
Australia; comments due
by 2-3-97; published 12-5-
96

Boeing; comments due by
2-3-97; published 1-21-97

Fairchild Aircraft; comments
due by 2-3-97; published
11-4-96

Raytheon; comments due by
2-3-97; published 12-2-96

TRANSPORTATION
DEPARTMENT

National Highway Traffic
Safety Administration

Motor vehicle safety
standards:

Occupant crash protection--

Air bag deactivation;
comments due by 2-5-
97; published 1-6-97

Air bags deactivation;
comments due by 2-5-
97; published 1-6-97

TREASURY DEPARTMENT

Alcohol, Tobacco and
Firearms Bureau

Alcoholic beverages:

Distilled spirits, wine, and
malt beverages; labeling
and advertising--

Margarita; use of term;
comments due by 2-5-
97; published 11-7-96

TREASURY DEPARTMENT

Internal Revenue Service

Income taxes:

Health insurance portability;
comment request;
comments due by 2-3-97;
published 12-30-96
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