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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

A

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.
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New titles and/or volumes will be added to this online
service as they become available.
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http://www.access.gpo.gov/naralcfr
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For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov
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Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243

For other telephone numbers, see the Reader Aids section at the end of
this issue.

NOW AVAILABLE ONLINE

The January 1997 Office of the Federal Register Document
Drafting Handbook

Free, easy, online access to the newly revised January 1997
Office of the Federal Register Document Drafting Handbook
(DDH) is now available at:

http://www.nara.gov/nara/fedreg/ddh/ddhout.html

This handbook helps Federal agencies to prepare documents
for publication in the Federal Register.

For additional information on access, contact the Office of
the Federal Register’s Technical Support Staff.

Phone: 202-523-3447
E-mail: info@fedreg.nara.gov

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

March 18, 1997 at 9:00 am

Office of the Federal Register
Conference Room

800 North Capitol Street, NW
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538

WHEN:
WHERE:
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 20

Export Sales Reporting for
Sunflowerseed Oil

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule adds
sunflowerseed oil to the list of
commodities subject to the export sales
reporting requirements of 7 CFR Part 20.
Exporters of sunflowerseed oil will be
required to report their sales for export
each week. Summary information
collected will be published in
compilation form providing more
complete coverage of the oilseed export
industry and additional high quality up-
to-date information required in making
export projections.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Thomas B. McDonald, Jr., Chief, Export
Sales Reporting Branch, Trade and
Economic Analysis Division, Foreign
Agricultural Service, U.S. Department of
Agriculture, Washington, DC 20250—
1025, (202) 720-3273, FAX (202) 690—
3275.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule is issued in conformance
with Executive Order 12866. It has been
determined that it is not a ““significant
regulatory action” rule because it will
not:

(1) Have an annual effect on the
economy of $100 million or more;

(2) Adversely effect in a material way
the economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(3) Create any serious inconsistencies
or otherwise interfere with any action
taken or planned by another agency;

(4) Alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or rights and obligations of
recipients thereof; or

(5) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or principles set
forth in Executive Order No. 12866.

Regulatory Flexibility Act

It has been determined that this rule
will not have a significant impact on a
substantial number of small entities as
defined in the Regulatory Flexibility
Act, Public Law 96-534 (5 U.S.C. 601 et
seq.). The time and expense of
complying with this final rule is
negligible. In addition, data reported
under this regulation are maintained as
part of the normal course of an export
contracting business. A copy of this rule
has been sent to the Chief Counsel,
Office of Advocacy, U.S. Small Business
Administration.

Executive Order 12372

This rule is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 46 FR
29115 (June 24, 1983).

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. This rule would
have pre-emptive effect with respect to
any state and local laws, regulations, or
policies which conflict with such
provisions or otherwise impeded their
full implementation. This rule would
not have retroactive effect. This rule
does not require administrative
proceedings before parties may file suit
in court.

Paperwork Reduction Act

This rule involves the collection of
information. FAS uses Forms FAS-97,
FAS-98, FAS-99, and FAS-100 for this
collection of information. OMB has
assigned control number 0551-0007 to
these forms and has approved the
current information collection activity
through March 31, 1998.

Background

Section 602 of the Agricultural Trade
Act of 1978, as amended, requires the
reporting of information pertaining to
the export of certain specified
agricultural commodities and other
agricultural commodities that may be
designated by the Secretary of
Agriculture. These reporting
requirements are implemented by the
Foreign Agricultural Service. Individual
reports collected under the export sales
reporting program are confidential and
are only to be released in compilation
form each week following the week of
reporting. Reporting under 7 CFR part
20 is mandatory. Any person who
knowingly fails to make a report shall be
fined not more than $25,000 or
imprisoned for not more that 1 year, or
both. On July 23, 1996, the Department
published a proposed rule that would
have required exporters of
sunflowerseeds and sunflowerseed oil
to report information pursuant to 7 CFR
part 20.

Comments were received from four
companies involved in the export of
sunflowerseed and one trade
association. All of the commentors
opposed the reporting of sunflowerseed
used for confectionary purposes. Their
opposition was based on the fact that
confectionary sunflowerseeds are of a
special quality. Also, contracts in the
confectionary sunflowerseed industry
are typically for small amounts, often
one container (18.144 metric tons).
Further, comments suggested that the
decline in export activity for the oil-type
sunflowerseed indicates that there is not
a current need for export reporting for
this item.

The trade association and one
exporting firm suggested that only
exports of sunflowerseed oil should be
included in the reporting requirement.
The justification for this request was to
insure that adequate stocks of
sunflowerseed oil are available to cover
export sales. In previous years,
sunflowerseed oil export sales were
publicly announced via the Sunflower
Oil Assistance Program (SOAP).
However, that program has not been
implemented during the last two years,
and some other source of information
was desirable.

The Department agrees with these
suggestions and that the addition of
sunflowerseed oil under the mandatory
reporting program will provide more



10412

Federal Register / Vol. 62, No. 45 / Friday, March 7, 1997 / Rules and Regulations

complete coverage of this export
industry and provide additional high-
quality up-to-date information required
in making export projections. These
projections are used by private industry
as well as the government in making
economic decisions concerning the
orderly flow of U.S. agricultural
commodities in the domestic and export
markets. On the other hand, the
relatively small volume of exports of
confectionary sunflowerseeds and

sunflowerseeds for crushing does not
justify the burden on the exporters
reporting their export sales and related
information.

Lists of Subjects in 7 CFR Part 20

Agricultural commodities, Exports,
Reporting.

Final Rule

Accordingly, 7 CFR part 20 is
amended as follows:

1. The authority citation for part 20
continues to read as follows:

Authority: 7 U.S.C. 5712.

2. Appendix 1 to 7 CFR part 20 is
amended by adding the following entry
after the entry for ““Linseed oil,
including raw, boilded’ under the
indicated column headings:

APPENDIX 1.—COMMODITIES SUBJECT TO REPORTS, UNITS OF MEASURE TO BE USED IN REPORTING, AND BEGINNING

AND ENDING DATES OF MARKETING YEARS

Unit of measure - End of
Commodity to be reported to be used in m%?ggmng g;r marketing
reporting 9y year
* * * * * * *
Sunflowerseed Oil-including: crude (including degummed), once refined, sunflowerseed salad ...... (o [o IR Oct. 1 .ooevvene Sept. 30
oil (including refined and further processed by bleaching, deodorizing or winterizing), hydro-
genated.

Signed at Washington, D.C. February 24,
1997.

August Schumacher, Jr.

Administrator, Foreign Agricultural Service.
[FR Doc. 97-5095 Filed 3-6-97; 8:45 am]
BILLING CODE 3410-10-M

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 96-102-1]

Asian Longhorned Beetle; Quarantine
Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are quarantining a small
area in the boroughs of Brooklyn and
Queens, NY, and a small area in the
vicinity of Amityville, NY, because of
infestation of the Asian longhorned
beetle and restricting the interstate
movement of regulated articles from
these quarantined areas. These actions
are necessary on an emergency basis to
prevent the artificial spread of this plant
pest from infested areas in the State of
New York to noninfested areas of the
United States.

DATES: Interim rule effective February
28, 1997. Consideration will be given
only to comments received on or before
May 6, 1997.

ADDRESSES: Please send an original and
three copies of your comments to

Docket No. 96-102-1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 96-102-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Mr.
Ronald P. Milberg, Operations Officer,
Program Support, PPQ, APHIS, 4700
River Road Unit 134, Riverdale, MD
20737-1236, (301) 734-5255.

SUPPLEMENTARY INFORMATION:
Background

We are amending the “Domestic
Quarantine Notices” in 7 CFR part 301
by adding a new subpart 301.51, “Asian
Longhorned Beetle” (referred to below
as ‘‘the regulations’). These regulations
qguarantine a small area in the
Greenpoint section of Brooklyn, NY,
and a small area in the vicinity of
Amityville, NY, because of Asian
longhorned beetle and restrict the
interstate movement of regulated
articles from the quarantined areas.

The Asian longhorned beetle (ALB)
(Anoplophora glabripennis), native to
China, Japan, Korea, and the Isle of
Hainan, is a destructive pest of
hardwood trees. It is known to attack

healthy trees of maple (including
Norway, sugar, silver, red, and others),
horse chestnut, poplar, willow, elm,
locust, mulberry, chinaberry, apple,
cherry, pear, and citrus. It may also
attack other species of hardwood trees.
ALB bores into the heartwood of host
trees, eventually Killing the host trees.
Immature beetles bore into tree trunks
and branches, causing heavy sap flow
from wounds and sawdust
accumulation at tree bases. They feed on
and over-winter in the interior of the
trees. Adult beetles emerge in the spring
and summer months from large, round
holes approximately ¥s-inch in diameter
(about the size of a dime) that they bore
through the trunks of trees. After
emerging, adult beetles fly for 2 to 3
days, when they feed and mate. Adult
females then lay eggs in grooves that
they make on the branches of trees. A
new generation of ALB is produced each
year.

First detected in the United States in
August 1996, ALB has been found in
hardwood trees in an area in the
boroughs of Brooklyn and Queens, NY,
and in the vicinity of Amityville, NY. In
these locations, the beetle appears to
prefer maple and horse chestnut trees.
However, nursery stock, logs, green
lumber, firewood, stumps, roots,
branches, and debris of a half an inch
or more in diameter are also subject to
infestation. Therefore, if this pest moves
into the hardwood forests of the
northeastern United States, severe
economic impact to the nursery and
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forest products industries in that part of
the United States could result.

Officials of the U.S. Department of
Agriculture (USDA) and officials of
State, county, and city agencies in New
York State have begun an intensive
survey and eradication program in the
infested areas. The State of New York
has quarantined the infested areas and
is restricting the intrastate movement of
certain articles from the quarantined
areas to prevent the artificial spread of
ALB within the State. However, Federal
regulations are necessary to restrict the
interstate movement of certain articles
from the quarantined areas to prevent
the artificial spread of ALB to other
States and Canada. This interim rule
establishes the Federal quarantine and
regulations, which are described below.

Definitions

Section 301.51-1 defines the
following terms: “Administrator,”
“Animal and Plant Health Inspection
Service (APHIS),” “Asian longhorned
beetle,” “Certificate,” *“Compliance
agreement,” “Infestation,” “‘Inspector,”
“Interstate,” “‘Limited permit,” “Moved
(movement, move),” “‘Person,”
“Quarantined area,” ‘““Regulated
article,” and “‘State.”

Regulated Articles

Certain articles present a significant
risk of spreading ALB if the articles are
moved from quarantined areas without
restriction. We call these articles
“regulated articles.” Regulated articles
may not be moved interstate from
guarantined areas except in accordance
with the conditions specified in
§8301.51-4 through 301.51-9 of the
regulations. Section 301.51-2 designates
as regulated articles the following
articles: firewood (all hardwood
species), and green lumber and other
material living, dead, cut, or fallen,
inclusive of nursery stock, logs, stumps,
roots, branches, and debris of a half an
inch or more in diameter of the
following genera: Acer (maple),
Aesculus (horse chestnut), Malus
(apple), Melia (chinaberry), Morus
(mulberry), Populus (poplar), Prunus
(cherry), Pyrus (pear), Robinia (locust),
Salix (willow), UImus (elm), and Citrus.
We are requiring that all hardwood
species of firewood be regulated because
as hardwood is dried and cut into
firewood, it is difficult to distinguish
between species of hardwood. In
addition, this section allows designation
of any other article, product, or means
of conveyance as a regulated article if an
inspector determines that it presents a
risk of spreading ALB and if an
inspector notifies the person in
possession of the article, product, or
means of conveyance that it is subject to

the restrictions in the regulations. This
last provision for “‘any other article,
product, or means of conveyance”
allows an inspector who discovers
evidence of ALB in an article, product,
or means of conveyance to take
immediate action after informing the
person in possession of it that it is being
regulated.

Quarantined Areas

Section 301.51-3(a) provides that the
Administrator will quarantine each
State or portion of a State in which ALB
has been found by an inspector, in
which the Administrator has reason to
believe that ALB is present, or which
the Administrator deems necessary to
regulate because of its inseparability for
guarantine enforcement purposes from
localities where ALB has been found.
Less than an entire State will be
designated as a quarantined area only
under certain conditions. Such a
designation may be made if the
Administrator determines that: (1) The
State has adopted and is enforcing
restrictions on the intrastate movement
of regulated articles listed in §301.51—
2 that are equivalent to the interstate
movement restrictions imposed by the
regulations in 8§ 301.51-1 through
301.51-9; and (2) the designation of less
than an entire State as a quarantined
area will be adequate to prevent the

artificial spread of the ALB.
Section 301.51-3(b) provides that the

Administrator or an inspector may
temporarily designate any
nonquarantined area as a quarantined
area, without publication in the Federal
Register, if there is a basis for listing the
area as a quarantined area under
§301.51-3(a), and if the owner or
person in possession of the
nonquarantined area, or, in the case of
publicly owned land, the person
responsible for the management of the
nonquarantined area, is given written
notice of the designation. This is
necessary to prevent the spread of ALB
before restrictions can be published in
the Federal Register concerning the
interstate movement of regulated

articles from the designated area._
In accordance with these criteria, we

are designating two areas in the State of
New York, one in the boroughs of
Brooklyn and Queens in the city of New
York and one in the vicinity of
Amityville, NY, as quarantined areas.
See §301.51-3(c) of the rule portion of
this document for specific descriptions
of the quarantined areas.

Conditions governing the interstate
movement of regulated articles from
quarantined areas.

Section 301.51-4(a)(1) requires
regulated articles moved interstate from

a quarantined area into or through an
area that is not quarantined to be
accompanied by a certificate or limited
permit issued and attached as
prescribed by §8301.51-5 and 301.51-
8.

Section 301.51-4(a)(2) allows a
regulated article to be moved interstate
without a certificate or limited permit if
the regulated article is moved by the
United States Department of Agriculture
for experimental or scientific purposes
or if the regulated article originates
outside the quarantined area and is
moved interstate through a quarantined
area under the following conditions: (1)
the points of origin and destination are
indicated on a waybill accompanying
the regulated article; (2) the regulated
article is moved through the
quarantined area without stopping, or
has been stored, packed, or handled at
locations approved by an inspector; and
(3) the article has not been combined or
commingled with other articles so as to
lose its individual identity.

Section 301.51-4(b) references the
authority of an inspector who has
probable cause to believe a person or
means of conveyance is moving
regulated articles in interstate commerce
to stop the person or means of
conveyance to determine whether
regulated articles are present and to
inspect the regulated articles. Further,
§301.51-4(b) provides that articles
found to be infested by an inspector,
and articles not in compliance with the
regulations, may be seized, quarantined,
treated, subjected to other remedial
measures, destroyed, or otherwise
disposed of.

Issuance and cancellation of certificates
and limited permits.

Under Federal domestic plant
guarantine programs, there is a
difference between the use of
certificates and limited permits.
Certificates are issued for regulated
articles upon a finding by an inspector
that, because of certain conditions (e.g.,
the article is free of ALB), there is an
absence of a pest or disease risk prior to
movement. Regulated articles
accompanied by a certificate may be
moved interstate without further
restrictions being imposed. Limited
permits are issued for regulated articles
when an inspector has determined that,
because of possible pest or disease risk,
such articles may be safely moved
interstate only subject to further
restrictions, such as movement to
specified areas and movement for
specified purposes. Section 301.51-5
explains the conditions for issuing
certificates and limited permits and for
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canceling certificates and limited
permits.

Section 301.51-5(a) provides that an
inspector or a person operating under a
compliance agreement (discussed
below) will issue a certificate for the
interstate movement of a regulated
article if he or she determines that the
regulated article: (1) Is eligible for
unrestricted movement under all other
Federal domestic plant quarantines and
regulations applicable to the regulated
article; (2) is to be moved in compliance
with any additional emergency
conditions the Administrator may
impose under 7 U.S.C. 150dd to prevent
the artificial spread of ALB; and (3)
meets one of the following conditions:
The article is apparently free of ALB in
any stage of development, or the article
has been grown, produced,
manufactured, stored, or handled in a
manner that would prevent infestation
or destroy all life stages of ALB.

Section 301.51-5(b) provides for the
issuance of a limited permit (in lieu of
a certificate), by an inspector or person
operating under a compliance
agreement, for movement of a regulated
article if he or she determines that the
regulated article: (1) Is to be moved
interstate to a specified destination for
specific processing, handling, or
utilization (the destination and other
conditions to be listed in the limited
permit and/or compliance agreement),
and this interstate movement will not
result in the artificial spread of ALB
because ALB will be destroyed or the
risk mitigated by the specific
processing, handling, or utilization; (2)
is to be moved interstate in compliance
with any additional emergency
conditions the Administrator may
impose under 7 U.S.C. 150dd to prevent
the artificial spread of ALB; and (3) is
eligible for interstate movement under
all other Federal domestic plant
guarantines and regulations applicable
to the regulated article.

Section 301.51-5(c) provides that an
inspector will issue blank certificates
and limited permits to a person
operating under a compliance
agreement or authorize reproduction of
the certificates or limited permits on
shipping containers, or both, as
requested by the person operating under
the compliance agreement. These
certificates or limited permits may then
be completed and used, as needed, for
the interstate movement of regulated
articles that have met all of the
requirements of § 301.51-5(a) or
§301.51-5(b), respectively.

Section 301.51-5(d) explains that a
certificate or limited permit may be
cancelled by an inspector, orally or in
writing, whenever the inspector

determines that the holder of the
certificate or limited permit has not
complied with the regulations. If the
cancellation is oral, the cancellation
will become effective upon notification
by the inspector. The cancellation and
the reasons for the cancellation will
then be confirmed in writing as soon as
circumstances allow after oral
notification of the cancellation. Any
person whose certificate or limited
permit has been canceled may appeal
the decision, in writing, within 10 days
after receiving the written cancellation
notice. The appeal must state all of the
facts and reasons that the person wants
the Administrator to consider in
deciding the appeal. A hearing may be
held to resolve a conflict as to any
material fact. Rules of practice for the
hearing will be adopted by the
Administrator. As soon as practicable,
the Administrator will grant or deny the
appeal, in writing, stating the reasons
for the decision.

Compliance Agreements and
Cancellation

Section 301.51-6 provides for the use
and cancellation of compliance
agreements. Under § 301.51-6(a),
compliance agreements may be entered
into by any person engaged in the
growing, handling, or movement of
regulated articles interstate if such
persons review with an inspector each
stipulation of the compliance
agreement. Any person who enters into
a compliance agreement with APHIS
must agree to comply with the
regulations.

Section 301.51-6(b) explains that a
compliance agreement may be cancelled
by an inspector, orally or in writing,
whenever the inspector determines that
the person who entered into the
compliance agreement has not complied
with the regulations. If the cancellation
is oral, the cancellation will become
effective upon oral notification by the
inspector. The cancellation and the
reasons for the cancellation will then be
confirmed in writing as soon as
circumstances allow after oral
notification of the cancellation. Any
person whose compliance agreement
has been canceled may appeal the
decision, in writing, within 10 days
after receiving the written cancellation
notice. The appeal must state all of the
facts and reasons that the person wants
the Administrator to consider in
deciding the appeal. A hearing may be
held to resolve a conflict as to any
material fact. Rules of practice for the
hearing will be adopted by the
Administrator. As soon as practicable,
the Administrator will grant or deny the

appeal, in writing, stating the reasons
for the decision.

Assembly and Inspection of Regulated
Avrticles

Section 301.51-7(a) provides that any
person who requires certification or
other services from an inspector must
request the services at least 48 hours
before they are needed. Section 301.51—
7(b) provides that regulated articles
must be assembled at the place and in
the manner an inspector designates as
necessary to comply with the
regulations. Attachment and disposition
of certificates and limited permits

Section 301.51-8(a) requires that
regulated article intended for interstate
movement be plainly marked with the
name and address of the consignor and
the name and address of the consignee
and that the certificate or limited permit
issued for the interstate movement of
regulated articles must be attached to
either: (1) the regulated article, or (2) the
container carrying the regulated article,
or (3) the accompanying waybill during
interstate movement. This section also
provides that the certificate or limited
permit may be attached to the
consignee’s copy of the waybill only if
the certificate and limited permit, and
the waybill, contain a sufficient
description of the regulated article to
identify the regulated article. This
provision is necessary for enforcement
purposes.

Section 301.89-9(b) requires the
carrier of the article to furnish the
certificate or limited permit to the
consignee at the shipment’s destination.

Costs and Charges

Section 301.51-9 explains the APHIS
policy that inspector’s services are
provided without cost during normal
business hours to persons requiring
those services to comply with the
regulations. The user will be responsible
for all costs and charges arising from
inspection and other services provided
outside of normal business hours.

Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency exists
that warrants publication of this interim
rule without prior opportunity for
public comment. Immediate action is
necessary to prevent the spread of ALB
into noninfested areas of the United
States.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon signature. We
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will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. It will include a
discussion of any comments we receive
and any amendments we are making to
the rule as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

In accordance with 5 U.S.C. 603, we
have performed an Initial Regulatory
Flexibility Analysis, which is set out
below, regarding the impact of this
interim rule on small entities. However,
we do not currently have all of the data
necessary for a comprehensive analysis
of the effects of this interim rule on
small entities. Therefore, we are inviting
comments on potential effects. In
particular, we are interested in
determining the number and kind of
small entities that may incur benefits or
costs from the implementation of this
interim rule.

The Plant Quarantine Act (7 U.S.C.
151-165 and 167) and the Federal Plant
Pest Act (7 U.S.C. 105aa—150jj)
authorize the Secretary of Agriculture to
take measures necessary to prevent the
spread of plant pests new to, or not
widely prevalent or distributed within
and throughout, the United States.

This interim rule quarantines two
areas in the State of New York because
of ALB, a pest of hardwood trees from
Asia that was first detected in the
United States in 1996, and restricts the
interstate movement of regulated
articles from these quarantined areas.
The quarantined areas are a small
section of New York City, NY, where the
pest was first detected in the United
States in August 1996, and a small area
in the vicinity of Amityville, NY. These
regulations are necessary on an
emergency basis to prevent the artificial
spread of this plant pest from infested
areas in the State of New York to
noninfested areas of the United States.

Within the areas quarantined for ALB,
it is estimated that there are fewer than
100 small businesses, including
nurseries, arborists, tree removal
services, and firewood dealers, that
could be affected by this interim rule.
They could be affected in two ways.
First, if a business wishes to move
regulated articles from a quarantined
area to an area outside of New York
State, that business must either: (1)
enter into a compliance agreement with

APHIS for the inspection and
certification of regulated articles for
interstate movement from a quarantined
area; or (2) present its regulated articles
for inspection by an APHIS inspector
and obtain a certificate or a limited
permit, issued by the APHIS inspector,
for the interstate movement of regulated
articles. In either case, the inspections
of regulated articles may be
inconvenient, but these inspections do
not result in any additional direct costs
for businesses because APHIS provides
the services of the inspector without
cost, as long as those services are
administered during normal working
hours. There is also no cost for the
compliance agreement, certificate, or
limited permit for interstate movement
of regulated articles.

However, some regulated articles,
because of ALB infestation, may not
qualify for interstate movement under a
certificate or limited permit. In this
case, a business wishing to move such
regulated articles interstate from the
guarantined area would be deprived of
the opportunity to benefit from the sale
of the affected regulated articles in
another State. However, we do not have
data to estimate either the potential loss
of income or the economic impact of
any potential loss of income on small
businesses.

If this rule is not implemented, there
is potential for serious economic impact
to many businesses, both large and
small, in the United States. Particularly
in the eastern United States, due to
proximity to the areas where ALB has
been detected, businesses involved in
the manufacture of non-nursery forest
products have the potential for serious
economic losses if ALB is allowed to
spread. In 1986, the forest products
industry in the northeast consisted of
307,900 employees generating $6.6
billion. In 1992, in seven northeastern
States, hardwood accounted for 52
percent of the net volume of growing
stock on timberland. The forest industry
owned 20 percent of that hardwood
timber. Therefore, if ALB were to spread
through the 279 million acres of
hardwood forests in the eastern United
States, the forest products industry in
the eastern United States would have
the potential for serious economic
losses.

Nurseries and greenhouses that rely
on healthy hardwood trees also have the
potential for economic losses if ALB is
allowed to spread. In 1993, sales of
plants (trees and shrubs) by nurseries
and greenhouses in the United States
totaled an estimated $3.1 billion, of
which $212 million was derived from
sales in seven northeastern states.
During the fiscal year ending September

30, 1993, 103.9 million landscape trees
were sold in the United States,
including 5.7 million in seven
northeastern states. Approximately one-
half of all landscape trees sold in the
United States are hardwood trees.

In addition, the tourism industry in
New England has the potential for
economic losses if ALB reaches the
hardwood forests of the northeastern
United States. New England’s tourism
industry is tied heavily to autumn’s leaf
color changes, and the maple tree, a
preferred host for ALB, is noted for
producing some of the most vivid
colors. Between mid-September and late
October, the hardwood forests of New
England draw 1 million tourists and
generate $1 billion in revenue. It is
estimated that up to one fourth of the
tourism revenue generated annually in
New England is due to the fall’s foliage
displays.

Lastly, the maple syrup industry has
the potential for economic losses if ALB
reaches the forests of New England
because the maple syrup industry relies
on healthy maple trees, especially the
sugar maple, for maple syrup
production. In four New England States
alone (Maine, Massachusetts, New
Hampshire, and Vermont), maple syrup
producers tapped 604,000 gallons of
maple syrup in 1991, with a value of
$17.5 million.

The alternative to this interim rule
was to take no action. We rejected this
alternative because failure to quarantine
two portions of New York State and
restrict interstate movement of regulated
articles from those quarantined areas
could result in economic losses for the
forest products, nursery, tourist, and
maple syrup industries in the eastern
United States.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
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been prepared for this rule. The
assessment provides a basis for the
conclusion that a Federal quarantine for
ALB will not present a risk of
introducing or disseminating plant pests
and would not have a significant impact
on the quality of the human
environment. Based on the finding of no
significant impact, the Administrator of
the Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321 et seq.), (2)
Regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT, by
calling the Plant Protection and
Quarantine Fax Service at 301-734—
3560, or by visiting the following
Internet site: http://
www.aphis.usda.gov/ppd/ead/
ppgdocs.html.

Paperwork Reduction Act

In accordance with section 3507(j) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this interim
rule have been submitted for emergency
approval to the Office of Management
and Budget (OMB). OMB has assigned
control number 0579-0122 to the
information collection and
recordkeeping requirements.
Notwithstanding any other provision of
the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
OMB Control Number. Please send
written comments to the Office of

Information and Regulatory Affairs,
OMB, Attention: Desk Officer for
APHIS, Washington, DC 20503. Please
state that your comments refer to Docket
No. 96-102-1. Please send a copy of
your comments to: (1) Docket No. 96—
102-1, Regulatory Analysis and
Development, PPD, APHIS, suite 3C03,
4700 River Road Unit 118, Riverdale,
MD 20737-1238, and (2) Clearance
Officer, OIRM, USDA, room 404-W,
14th Street and Independence Avenue
SW., Washington, DC 20250. A
comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of publication of this
interim rule.

The paperwork associated with the
Asian longhorned beetle program will
include the completion of compliance
agreements, certificates, and limited
permits. There will also be requests for
inspections. We are soliciting comments
from the public (as well as affected
agencies) concerning our information
collection and recordkeeping
requirements. We need this outside
input to help us:

(1) Evaluate whether the information
collection is necessary for the proper
performance of our agency’s functions,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average .42 hours per
response.

Respondents: Growers, handlers,
shippers, State plant protection
authorities.

Estimated number of respondents:
155.

Estimated number of responses per
respondent: 1.

Estimated total annual burden on
respondents: 132 hours.

Copies of this information collection
can be obtained from: Clearance Officer,
OIRM, USDA, Room 404-W, 14th Street
and Independence Ave., SW,
Washington, DC 20250.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
is revised to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22,2.80, and 371.2(c).

2. Part 301 is amended by adding a
new ‘‘Subpart—Asian Longhorned
Beetle””, 88301.51-1 through 301.51-9,
to read as follows:

Subpart—Asian Longhorned Beetle

Sec.

301.51-1 Definitions.

301.51-2 Regulated articles.

301.51-3 Quarantined areas.

301.51-4 Conditions governing the
interstate movement of regulated articles
from quarantined areas.

301.51-5 Issuance and cancellation of
certificates and limited permits.

301.51-6 Compliance agreements and
cancellation.

301.51-7 Assembly and inspection of
regulated articles.

301.51-8 Attachment and disposition of
certificates and limited permits.

301.51-9 Costs and charges.

Subpart—Asian Longhorned Beetle

§301.51-1 Definitions.

Administrator. The Administrator,
Animal and Plant Health Inspection
Service, or any individual authorized to
act for the Administrator.

Animal and Plant Health Inspection
Service (APHIS). The Animal and Plant
Health Inspection Service of the United
States Department of Agriculture.

Asian longhorned beetle. The insect
known as Asian longhorned beetle
(Anoplophora glabripennis) in any stage
of development.

Certificate. A document which is
issued for a regulated article by an
inspector or by a person operating under
a compliance agreement, and which
represents that such article is eligible for
interstate movement in accordance with
§301.51-5(a).

Compliance agreement. A written
agreement between APHIS and a person
engaged in growing, handling, or
moving regulated articles that are
moved interstate, in which the person
agrees to comply with the provisions of
this subpart and any conditions
imposed under this subpart.

Infestation. The presence of the Asian
longhorned beetle in any life stage.
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Inspector. Any employee of the
Animal and Plant Health Inspection
Service, or other individual authorized
by the Administrator to enforce the
provisions of this subpart.

Interstate. From any State into or
through any other State.

Limited permit. A document in which
an inspector affirms that the regulated
article not eligible for a certificate is
eligible for interstate movement only to
a specified destination and in
accordance with conditions specified on
the permit.

Moved (movement, move). Shipped,
offered for shipment, received for
transportation, transported, carried, or
allowed to be moved, shipped,
transported, or carried.

Person. Any association, company,
corporation, firm, individual, joint stock
company, partnership, society, or any
other legal entity.

Quarantined area. Any State, or any
portion of a State, listed in § 301.51-3(c)
of this subpart or otherwise designated
as a quarantined area in accordance
with §301.51-3(b) of this subpart.

Regulated article. Any article listed in
§301.51-2(a) of this subpart or
otherwise designated as a regulated
article in accordance with § 301.51-2(b)
of this subpart.

State. The District of Columbia,
Puerto Rico, the Northern Mariana
Islands, or any State, territory, or
possession of the United States.

§301.51-2 Regulated articles.

The following are regulated articles:

(a) Firewood (all hardwood species),
and green lumber and other material
living, dead, cut, or fallen, inclusive of
nursery stock, logs, stumps, roots,
branches, and debris of a half an inch
or more in diameter of the following
genera: Acer (maple), Aesculus (horse
chestnut), Malus (apple), Melia
(chinaberry), Morus (mulberry), Populus
(poplar), Prunus (cherry), Pyrus (pear),
Robinia (locust), Salix (willow), Ulmus
(elm), and Citrus.

(b) Any other article, product, or
means of conveyance not covered by
paragraph (a) of this section if an
inspector determines that it presents a
risk of spreading Asian longhorned
beetle and notifies the person in
possession of the article, product, or
means of conveyance that it is subject to
the restrictions of this subpart.

§301.51-3 Quarantined areas.

(a) Except as otherwise provided in
paragraph (b) of this section, the
Administrator will list as a quarantined
area in paragraph (c) of this section,
each State or each portion of a State in
which the Asian longhorned beetle has

been found by an inspector, in which
the Administrator has reason to believe
that the Asian longhorned beetle is
present, or that the Administrator
considers necessary to regulate because
of its inseparability for quarantine
enforcement purposes from localities
where Asian longhorned beetle has been
found. Less than an entire State will be
designated as a quarantined area only if
the Administrator determines that:

(1) The State has adopted and is
enforcing restrictions on the intrastate
movement of regulated articles that are
equivalent to those imposed by this
subpart on the interstate movement of
regulated articles; and

(2) The designation of less than an
entire State as a quarantined area will be
adequate to prevent the artificial
interstate spread of the Asian
longhorned beetle.

(b) The Administrator or an inspector
may temporarily designate any
nonquarantined area as a quarantined
area in accordance with the criteria
specified in paragraph (a) of this
section. The Administrator will give
written notice of this designation to the
owner or person in possession of the
nonquarantined area, or, in the case of
publicly owned land, to the person
responsible for the management of the
nonquarantined area. Thereafter, the
interstate movement of any regulated
article from an area temporarily
designated as a quarantined area is
subject to this subpart. As soon as
practicable, this area either will be
added to the list of designated
quarantined areas in paragraph (c) of
this section, or the Administrator will
terminate the designation. The owner or
person in possession of, or, in the case
of publicly owned land, the person
responsible for the management of, an
area for which the designation is
terminated will be given written notice
of the termination as soon as
practicable.

(c) The following areas are designated
as quarantined areas:

New York

New York City. That area in the boroughs
of Brooklyn and Queens in the city of New
York that is bounded as follows: Beginning
at the point where the Manhattan Bridge
intersects the shoreline of the East River;
then south from the Manhattan Bridge along
Flatbush Avenue to Lafayette Avenue; then
east along Lafayette Avenue to Himrod Street
continuing northeast along Himrod Street to
Myrtle Avenue; then east along Myrtle
Avenue to Fresh Pond Road; then north along
Fresh Pond Road to Flushing Avenue; then
northeast along Flushing Avenue to Grand
Avenue; then along Grand Avenue to 69th
Street; then north along 69th Street to Queens
Boulevard; then west along Queens
Boulevard to the Queensbrough Bridge and

the East River; then south and west along the
shoreline of the East River to the point of
beginning.

Nassau and Suffolk Counties. That area in
the villages of Amityville, West Amityville,
North Amityville, Copiague, Massapequa,
Massapequa Park, and East Massapequa; in
the towns of Oyster Bay and Babylon; and in
the counties of Nassau and Suffolk that is
bounded as follows: Beginning at a point
where Riviera Drive West intersects with the
shoreline of the Great South Bay; then north
along Riveria Drive West to Strong Avenue;
then north along Strong Avenue to Marconi
Boulevard; then west along Marconi
Boulevard to Great Neck Road; then north
and northwest along Great Neck Road to
Southern State Parkway; then west along
Southern State Parkway to Broadway; then
south along Broadway to Hicksville Road;
then south along Hicksville Road to Division
Avenue; then south along Division Avenue to
the Great South Bay; then east along the
shoreline of the Great South Bay to the point
of beginning.

§301.51-4 Conditions governing the
interstate movement of regulated articles
from quarantined areas.

(a) Any regulated article may be
moved interstate from a quarantined
area only if moved under the following
conditions:

(1) With a certificate or limited permit
issued and attached in accordance with
§§301.51-5 and 301.51-8;

(2) Without a certificate or limited
permit if:

(i) The regulated article is moved by
the United States Department of
Agriculture for experimental or
scientific purposes; or

(ii) The regulated article originates
outside the quarantined area and is
moved interstate through the
quarantined area under the following
conditions:

(A) The points of origin and
destination are indicated on a waybill
accompanying the regulated article; and

(B) The regulated article is moved
through the quarantined area without
stopping, or has been stored, packed, or
handled at locations approved by an
inspector as not posing a risk of
infestation by Asian longhorned beetle;
and

(C) The article has not been combined
or commingled with other articles so as
to lose its individual identity.

(b) When an inspector has probable
cause to believe a person or means of
conveyance is moving a regulated article
interstate, the inspector is authorized to
stop the person or means of conveyance
to determine whether a regulated article
is present and to inspect the regulated
article. Articles found to be infected by
an inspector, and articles not in
compliance with the regulations in this
subpart, may be seized, quarantined,
treated, subjected to other remedial
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measures, destroyed, or otherwise
disposed of.

§301.51-5 Issuance and cancellation of
certificates and limited permits.

(a) An inspector 1 or person operating
under a compliance agreement will
issue a certificate for the interstate
movement of a regulated article if he or
she determines that the regulated
article:

(1) (i) Is apparently free of Asian
longhorned beetle in any stage of
development, based on inspection of the
regulated article; or

(ii) Has been grown, produced,
manufactured, stored, or handled in
such a manner that, in the judgment of
the inspector, the regulated article does
not present a risk of spreading Asian
longhorned beetle; and

(2) Is to be moved in compliance with
any additional emergency conditions
that the Administrator may impose
under section 105 of the Federal Plant
Pest Act (7 U.S.C. 150dd) 2 in order to
prevent the artificial spread of Asian
longhorned beetle; and

(3) Is eligible for unrestricted
movement under all other Federal
domestic plant quarantines and
regulations applicable to the regulated
articles.

(b) An inspector or a person operating
under a compliance agreement will
issue a limited permit for the interstate
movement of a regulated article not
eligible for a certificate if he or she
determines that the regulated article:

(1) Is to be moved interstate to a
specified destination for specific
processing, handling, or utilization (the
destination and other conditions to be
listed on the limited permit), and this
interstate movement will not result in
the spread of Asian longhorned beetle
because Asian longhorned beetle will be
destroyed by the specific processing,
handling, or utilization; and

(2) Is to be moved in compliance with
any additional emergency conditions
that the Administrator may impose
under section 105 of the Federal Plant
Pest Act (7 U.S.C. 150dd) in order to
prevent the spread of Asian longhorned
beetle; and

1lnspectors are assigned to local offices of APHIS,
which are listed in local telephone directories.
Information concerning such local offices may also
be obtained from the Animal and Plant Health
Inspection Service, Plant Protection and
Quarantine, Domestic and Emergency Operations,
4700 River Road Unit 134, Riverdale, Maryland
20737-1236.

2Section 105 of the Federal Plant Pest Act (7
U.S.C. 150dd) provides that the Secretary of
Agriculture may—under certain conditions—seize,
quarantine, treat, destroy, or apply other remedial
measures to articles that the Administrator has
reason to believe are infested by, infected by, or
contain plant pests.

(3) Is eligible for unrestricted
movement under all other Federal
domestic plant quarantines and
regulations applicable to the regulated
article.

(c) An inspector shall issue blank
certificates and limited permits to a
person operating under a compliance
agreement in accordance with §301.51-
6 or authorize reproduction of the
certificates or limited permits on
shipping containers, or both, as
requested by the person operating under
the compliance agreement. These
certificates and limited permits may
then be completed and used, as needed,
for the interstate movement of regulated
articles that have met all of the
requirements of paragraph (a) or (b),
respectively, of this section.

(d) Any certificate or limited permit
may be canceled orally or in writing by
an inspector whenever the inspector
determines that the holder of the
certificate or limited permit has not
complied with this subpart or any
conditions imposed under this subpart.
If the cancellation is oral, the
cancellation will become effective
immediately, and the cancellation and
the reasons for the cancellation will be
confirmed in writing as soon as
circumstances permit. Any person
whose certificate or limited permit has
been cancelled may appeal the decision
in writing to the Administrator within
10 days after receiving the written
cancellation notice. The appeal must
state all of the facts and reasons that the
person wants the Administrator to
consider in deciding the appeal. A
hearing may be held to resolve a conflict
as to any material fact. Rules of practice
for the hearing will be adopted by the
Administrator. As soon as practicable,
the Administrator will grant or deny the
appeal, in writing, stating the reasons
for the decision.

§301.51-6 Compliance agreements and
cancellation.

(a) Persons engaged in growing,
handling, or moving regulated articles
interstate may enter into a compliance
agreement 3 if such persons review with
an inspector each stipulation of the
compliance agreement. Any person who
enters into a compliance agreement with
APHIS must agree to comply with the

3Compliance agreements may be initiated by
contacting a local office of APHIS. The addresses
and telephone numbers of local offices are listed in
local telephone directories and may also be
obtained from the Animal and Plant Health
Inspection Service, Plant Protection and
Quarantine, Domestic and Emergency Operations,
4700 River Road Unit 134, Riverdale, Maryland
20737-1236.

provisions of this subpart and any
conditions imposed under this subpart.

(b) Any compliance agreement may be
canceled orally or in writing by an
inspector whenever the inspector
determines that the person who has
entered into the compliance agreement
has not complied with this subpart or
any conditions imposed under this
subpart. If the cancellation is oral, the
cancellation will become effective
immediately, and the cancellation and
the reasons for the cancellation will be
confirmed in writing as soon as
circumstances permit. Any person
whose compliance agreement has been
cancelled may appeal the decision in
writing to the Administrator within 10
days after receiving the written
cancellation notice. The appeal must
state all of the facts and reasons that the
person wants the Administrator to
consider in deciding the appeal. A
hearing may be held to resolve a conflict
as to any material fact. Rules of practice
for the hearing will be adopted by the
Administrator. As soon as practicable,
the Administrator will grant or deny the
appeal, in writing, stating the reasons
for the decision.

§301.51-7 Assembly and inspection of
regulated articles.

(a) Persons requiring certification or
other services must request the services
from an inspector 4 at least 48 hours
before the services are needed.

(b) The regulated articles must be
assembled at the place and in the
manner that the inspector designates as
necessary to comply with this subpart.

§301.51-8 Attachment and disposition of
certificates and limited permits.

(a) A regulated article must be plainly
marked with the name and address of
the consignor and the name and address
of the consignee and must have the
certificate or limited permit issued for
the interstate movement of a regulated
article securely attached at all times
during interstate movement to:

(1) The outside of the container
encasing the regulated article;

(2) The article itself, if itisnotin a
container; or

(3) The consignee’s copy of the
accompanying waybill; Provided, that
the description of the regulated article
on the certificate or limited permit, and
on the waybill, are sufficient to identify
the regulated article; and

(b) The carrier must furnish the
certificate or limited permit authorizing
interstate movement of a regulated
article to the consignee at the
destination of the shipment.

4See footnote 1 to §301.51-5.
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§301.51-9 Costs and charges.

The services of the inspector during
normal business hours will be furnished
without cost to persons requiring the
services. The user will be responsible
for all costs and charges arising from
inspection and other services provided
outside of normal business hours.

Done in Washington, DC, this 28th day of
February 1997.

Terry L. Medley,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 97-5518 Filed 3-6-97; 8:45 am]
BILLING CODE 3410-34-P

Agricultural Marketing Service

7 CFR Part 925
[Docket No. FV96-925-1 FIR]
Grapes Grown in a Designated Area of

Southeastern California; Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of an interim final rule
establishing an assessment rate for the
California Desert Grape Administrative
Committee (Committee) under
Marketing Order No. 925 for the 1997
and subsequent fiscal years. The
Committee is responsible for local
administration of the marketing order
which regulates the handling of table
grapes grown in a designated area of
southeastern California. Authorization
to assess grape handlers enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program.

EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Tershirra T. Yeager, Program Assistant,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456,
telephone (202) 720-5127, FAX (202)
720-5698 or Rose Aguayo, Marketing
Specialist, California Marketing Field
Office, Fruit and Vegetable Division,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721,
telephone (209) 487-5901, FAX (209)
487-5906. Small businesses may request
information on compliance with this
regulation by contacting: Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room

2525-S, Washington, DC 20090-6456,
telephone (202) 7202491, FAX (202)
720-5698.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 925 (7 CFR part 925)
regulating the handling of table grapes
grown in a designated area of
southeastern California, hereinafter
referred to as the “order.” The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the order now in effect,
California table grape handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable grapes
beginning January 1, 1997, and
continuing until amended, suspended,
or terminated. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.

Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 80 producers
of table grapes in the production area
and approximately 20 handlers subject
to regulation under the marketing order.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. The
majority of table grape producers and
handlers are not classified as small
entities.

The table grape marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of California
desert grapes. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

The Committee met on December 3,
1996, and unanimously recommended
1997 expenditures of $156,865 and an
assessment rate of $0.01 per lug of table
grapes. In comparison, last year’s
budgeted expenditures were $114,827.
The Committee recommended not to
have an assessment rate for the 1996
fiscal year because there was adequate
money in the reserve to cover estimated
expenses. Major expenditures
recommended by the Committee for the
1997 year include $100,000 for research,
$25,000 for compliance purposes, and
$8,675 for the manager’s salary.
Budgeted expenses for these items in
1996 were $60,000 for research, $25,000
for the sheriff’s patrol and $7,887 for the
manager’s salary.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of California table grapes.
Table grape shipments for the year are
estimated at 8,000,000 lugs which
should provide $80,000 in assessment
income. Income derived from handler
assessments, along with interest income
and funds from the Committee’s
authorized reserve, will be adequate to
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cover budgeted expenses. Funds in the
reserve will be kept within the
maximum permitted by the order.

An interim final rule regarding this
action was published January 17, 1997,
issue of the Federal Register (62 FR
2547). That rule provided for a 30-day
comment period. No comments were
received.

While this rule will impose additional
costs on handlers, the costs are in the
form of uniform assessments on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the AMS
has determined that this rule will not
have a significant economic impact on
a substantial number of small entities.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1997 budget and those for
subsequent fiscal years will be reviewed
and, as appropriate, approved by the
Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1997 fiscal year began on
January 1, 1997, and the marketing
order requires that the rate of

assessment for each fiscal year apply to
all assessable table grapes handled
during such fiscal year;

(3) handlers are aware of this action
which was unanimously recommended
by the Committee at a public meeting
and is similar to other assessment rate
actions issued in past years; and (4) an
interim final rule was published on this
action and provided a 30-day comment
period, no comments were received.

List of Subjects in 7 CFR Part 925

Grapes, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 925 is amended as
follows:

PART 925—GRAPES GROWN IN A
DESIGNATED AREA OF
SOUTHEASTERN CALIFORNIA

Accordingly, the interim final rule
amending 7 CFR part 925 which was
published at 62 FR 2547 on January 17,
1997, is adopted as a final rule without
change.

Dated: March 3, 1997.

Robert C. Keeney,

Director, Fruit and Vegetable Division.
[FR Doc. 97-5589 Filed 3-6-97; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 959
[Docket No. FV96-959-1 FIR]

Onions Grown in South Texas;
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of an interim final rule
establishing an assessment rate for the
South Texas Onion Committee
(Committee) under Marketing Order No.
959 for the 199697 and subsequent
fiscal periods. The Committee is
responsible for local administration of
the marketing order which regulates the
handling of onions grown in South
Texas. Authorization to assess Texas
onion handlers enables the Committee
to incur expenses that are reasonable
and necessary to administer the
program.

EFFECTIVE DATE: August 1, 1996.

FOR FURTHER INFORMATION CONTACT:
Belinda G. Garza, Marketing Specialist,
McAllen Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,

1313 East Hackberry, McAllen, TX
78501, telephone 210-682-2833; FAX
210-682-5942, or Martha Sue Clark,
Program Assistant, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456, telephone 202—-720—-
9918; FAX 202—-720-5698. Small
businesses may request information on
compliance with this regulation by
contacting: Jay Guerber, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456; telephone 202—-720-
2491; FAX 202-720-5698.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 143 and Order No. 959, both as
amended (7 CFR part 959), regulating
the handling of onions grown in South
Texas, hereinafter referred to as the
“order.” The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, South Texas onion handlers
are subject to assessments. It is intended
that the assessment rate as issued herein
will be applicable to all assessable
onions beginning August 1, 1996, and
continuing until amended, suspended,
or terminated. This rule will not
preempt any State or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. The Act
provides that the District court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review the Secretary’s
ruling on the petition, provided an
action is filed not later than 20 days
after the date of the entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
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Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 48 producers
of South Texas onions in the production
area and approximately 36 handlers
subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of South
Texas onion producers and handlers
may be classified as small entities.

The Texas onion marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of South Texas
onions. They are familiar with the
Committee’s needs and with the costs of
goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

The Committee, in a telephone vote,
unanimously recommended 1996-97
administrative expenses of $100,000 for
personnel, office, and the travel portion
of the compliance budget. These
expenses were approved in October
1996. The assessment rate and funding
for research and promotion projects, and
the road guard station maintenance
portion of the compliance budget were
to be recommended at a later Committee
meeting.

The Committee subsequently met on
November 19, 1996, and unanimously
recommended 1996-97 expenditures of
$448,000 and an assessment rate of
$0.07 per 50-pound container or
equivalent of onions. In comparison,

last year’s budgeted expenditures were
$585,250. The assessment rate of $0.07
is $0.03 lower than last year’s
established rate. Major expenditures
recommended by the Committee for the
1996-97 fiscal period include $80,000
for personnel and administrative
expenses, $120,000 for compliance,
$150,000 for promotion, and $98,000 for
onion breeding research. Budgeted
expenses for these items in 1995-96
were $96,250, $144,000, $246,000, and
$99,000, respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of South Texas onions.
Onion shipments for the year are
estimated at 5 million 50-pound
equivalents, which should provide
$350,000 in assessment income. Income
derived from handler assessments, along
with interest income and funds from the
Committee’s authorized reserve, will be
adequate to cover budgeted expenses.
Funds in the reserve will be kept within
the maximum permitted by the order.

An interim final rule regarding this
action was published in the January 7,
1997, issue of the Federal Register (62
FR 916). That rule provided for a 30-day
comment period. No comments were
received.

This action will reduce the
assessment obligation imposed on
handlers. While this rule will impose
some additional costs on handlers, the
costs are in the form of uniform
assessments on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs will
be offset by the benefits derived from
the operation of the marketing order.
Therefore, the AMS has determined that
this rule will not have a significant
economic impact on a substantial
number of small entities.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are

open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. The Committee’s 1996—
97 budget and those for subsequent
fiscal periods will be reviewed and, as
appropriate, approved by the
Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1996-97 fiscal period
began on August 1, 1996, and the
marketing order requires that the rate of
assessment for each fiscal period apply
to all assessable onions handled during
such fiscal period; (3) handlers are
aware of this action which was
unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) an interim
final rule was published on this action
and provided for a 30-day comment
period; no comments were received.

List of Subjects in 7 CFR Part 959

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 959 is amended as
follows:

PART 959—ONIONS GROWN IN
SOUTH TEXAS

Accordingly, the interim final rule
amending 7 CFR part 959 which was
published at 62 FR 916 on January 7,
1997, is adopted as a final rule without
change.

Dated: March 3, 1997.

Robert C. Keeney,

Director, Fruit and Vegetable Division.
[FR Doc. 97-5591 Filed 3-6-97; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Part 214
[INS 1806-96]
RIN 1115-AD74

Processing of Certain H-1A Nurses
Under Public Law 104-302

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule amends the
Immigration and Naturalization
Service’s (the Service) regulations by
describing the procedures for an H-1A
nurse to obtain an extension of stay
based on Public Law 104-302, “[a]n Act
to extend the authorized period of stay
within the United States for certain
nurses.” This is necessary as a response
to concerns that certain geographical
locations in the United States continue
to experience a shortage of registered
nurses.

DATES: The interim rule is effective
March 7, 1997. Written comments must
be submitted on or before May 6, 1997.
ADDRESSES: Please submit written
comments, in triplicate to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 | Street, NW., Room 5307,
Washington, DC 20536. To ensure
proper handling, please reference INS
number 1806-96 on your
correspondence. Comments are
available for public inspection at the
above address by calling (202) 514-3048
to arrange for an appointment.

FOR FURTHER INFORMATION CONTACT:
John W. Brown, Adjudications Officer,
Adjudications Division, Immigration
and Naturalization Service, 425 | Street,
NW., Room 3214, Washington, DC
20536, telephone (202) 514-3240.
SUPPLEMENTARY INFORMATION: The H-1A
nonimmigrant classification, which
provided for the temporary admission of
registered nurses to the United States,
expired on September 1, 1995. However,
on October 11, 1996, Congress enacted
Public Law 104-302, “[a]n Act to extend
the authorized period of stay within the
United States for certain nurses,” in
response to concerns that certain
geographic locations in the United
States continue to experience a shortage
of registered nurses. The legislation
provides for the granting of an extension
of stay until September 30, 1997, to
certain aliens who: (1) entered the
United States as H-1A nurses; (2) were
within the United States on or after

September 1, 1995, and who were
within the United States on October 11,
1996; and (3) whose period of
authorized stay has expired or would
expire before September 30, 1997, but
for the enactment of the legislation. This
rule will amend the Service’s regulation
at 8 CFR 214.2(h)(15)(ii)(A) to include
these requirements.

Public Law 104-302 does not provide
for the approval of new H-1A petitions
and relates solely to extensions of stay
for certain aliens who are in, or have
previously been accorded,
nonimmigrant H-1A status as registered
nurses. This rule amends the
description of the H-1A classification
found at 8 CFR 214.2(h)(1)(ii)(A) and
removes the references to the H-1A
classification at 8 CFR 214.2(h)(2)(i)(A)
and at 8 CFR 214.2(h)(9)(iii)(A) in order
to clarify these recently enacted
statutory changes. The definition of an
H-1B nonimmigrant alien found at 8
CFR 214.2(h)(1)(ii)(B) is amended to
reflect that registered nurses are no
longer statutorily excluded from the H—
1B classification due to the expiration of
the H-1A nonimmigrant classification.
The rule also amends 8 CFR
214.2(h)(2)(i)(D) and 8 CFR
214.2(h)(13)(ii) to reflect changes
affecting employers and travel
restrictions, respectively.

Eligibility

The legislation does not make
available the H-1A classification for
registered nurses seeking initial entry
into the United States but merely
provides for the extension of stay until
September 30, 1997, for those H-1A
nurses who meet the above
requirements. Under this legislation, the
Service may not approve an H-1A
petition filed on behalf of an alien who
has not previously been accorded H-1A
classification. Since the legislation was
designed solely to extend the H-1A stay
of registered nurses affected by the 1995
sunset of the H-1A classification, an
alien must have been employed in H—
1A classification as a registered nurse
on September 1, 1995, to obtain the
benefits of the legislation. An alien who
was not employed as a registered nurse
in H-1A classification on September 1,
1995, is not eligible for an extension of
temporary stay under this legislation.
Further, because Pub. L. 104—-302 deals
solely with extensions of H-1A stay,
this provision does not apply to aliens
who were previously accorded H-1A
classification and subsequently obtained
a different nonimmigrant classification.

The legislation effectively overrides
the regulatory 5-year limitation of
temporary stay previously imposed by
the Service on H-1A registered nurses.

Thus, an eligible alien may seek an
extension of H-1A stay regardless of the
length of time that he or she was in the
United States in such nonimmigrant
classification. The regulation at 8 CFR
214.2(h)(13)(ii) has been amended to
reflect this change.

Filing Requirements

This interim regulation requires that
an employer seeking the services of an
H-1A registered nurse pursuant to
Public Law 104-302 file a Form 1-129,
Petition for Nonimmigrant Worker, at
the appropriate Service Center to obtain
an extension of the alien’s stay in the
United States. The purpose of requiring
the filing of a petition is to ensure that
a nurse is, in fact, eligible for the
benefits of the legislation. The filing and
subsequent approval of the petition will
also provide assurance to the petitioner
that the alien’s employment will not
result in an employer sanctions
violation.

This interim rule amends 8 CFR
214.2(h)(15)(ii)(A) by providing a list of
the evidence which must be submitted
with the request for the extension of the
alien’s stay in H-1A classification. The
interim rule requires that the employer
submit evidence that the alien is
licensed to practice as a registered nurse
in the state of intended employment,
that the alien was employed as a
registered nurse on September 1, 1995,
that the alien was in the United States
on or after September 1, 1995, and, for
an alien who was no longer in status on
October 11, 1996, due to the 1995 sunset
of the H-1A classification, that the alien
was in the United States on October 11,
1996. In this regard, because the intent
of Public Law 104-302 was to avoid
disruption of much needed health care
services, the Service interprets the
requirement that an alien have been
“within’’ the United States on October
11, 1996, to include H-1A registered
nurses who, although not physically
present in the United States on that
date, subsequently were readmitted to
this country pursuant to an unexpired
H-1A petition.

Affected Groups

The regulation contemplates three
separate groups of H-1A nurses who
may be affected by this legislation.

The first group of H-1A nurses is
comprise of those nurses who are
currently in a valid nonimmigrant status
but whose stay will expire prior to
September 30, 1997. The registered
nurses who meet the statutory
requirements will have their H-1A
nonimmigrant stay extended through
September 30, 1997, upon the approval
of Form 1-129, Petition for
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Nonimmigrant Worker, filed by their
employer at the appropriate Service
Center. In accordance with 8 CFR
274a.12(b)(20), such nurses will be
authorized to continue employment
with the petitioning employer pending
Service adjudication of the petition.

The second group of H-1A nurses is
comprised of those nurses who were
employed in H-1A classification as a
registered nurse on September 1, 1995,
and whose period of authorized stay in
the United States had expired prior to
the effective date of this legislation.
Provided they meet the statutory
requirements, the H-1A stay of these
nurses shall also be extended through
September 30, 1997, upon the approval
of Form 1-129 filed by their United
States employer at the appropriate
Service Center. In accordance with 8
CFR 274a.12(b)(20), such nurses will
also be authorized to continue
employment with the petitioning
employer pending Service adjudication
of the petition.

An otherwise qualified registered
nurse in this second group who was
employed in H-1A classification on
September 1, 1995, but is no longer in
a valid nonimmigrant status due to the
expiration of the H-1A classification, is
eligible for an extension of temporary
stay regardless of whether the alien
continued to work as a registered nurse
after September 1, 1995. The petition
extension may be filed by any facility as
defined in 8 CFR 214.2(h)(3)(i)(B).
Further, an alien granted an extension of
stay under this provision is considered
to have maintained a valid
nonimmigrant status through September
30, 1997, for all purposes under the
Immigration and Nationality Act, as
amended (the “INA”).

A third group of H-1A aliens, those
whose period of authorized stay will not
expire until after September 30, 1997,
are not affected by the legislation. These
H-1A nurses may remain in the United
States until the validity of their petition
expires.

This legislation does not affect the
status of an alien who was admitted to
the United States as an H-1B
nonimmigrant alien to perform services
in the field of professional nursing.
Further, this legislation does not
preclude the Service from approving an
H-1B petition filed for a professional
nurse, if all regulatory and statutory
provisions relating to the H-1B
classification are met.

Change of Employers

Subsection (b) of the statute
specifically provides that an H-1A
nurse may not change employers in the
United States. The regulation at 8 CFR

214.2(h)(2)(i)(D) has been amended to
reflect this restriction. However, a mere
change in employer ownership or a
change in work location with the same
employer does not, for the purposes of
the H-1A classification, constitute a
change of employers.

Travel Restrictions

The legislation also provides that the
extension of the authorized period of
stay for certain nurses does not in any
way extend the H-1A alien’s visa.
Further, Public Law 104—-302 does not
authorize the re-entry of any person
who was outside the United States on
the date of enactment and who was not
the beneficiary of an unexpired,
approved H-1A petition to obtain the
benefits of the legislation. Hence, an
alien who was outside the United States
on the date the legislation was enacted
and who previously held H-1A
nonimmigrant classification which has
expired is ineligible for H-1A
classification. An alien who obtains an
extension of stay based on this
legislation and subsequently departs the
United States will be required to obtain
appropriate documentation from the
Department of State in order to apply for
admission to the United States in H-1A
classification. The regulation at 8 CFR
214.2(h)(13)(ii) has been amended to
reflect this change.

Maintenance of Status

An H-1A alien who obtains an
extension of stay based on this
legislation is considered to have
maintained lawful nonimmigrant status
through September 30, 1997. This
provision also applies to the spouse and
child of the H-1A nonimmigrant alien.
The regulation at 8 CFR
214.2(h)(15)(ii)(A) has been amended to
reflect this change. Upon approval of
the extension, such persons shall be
accorded H—4 nonimmigrant status. In
addition, a spouse or child granted an
extension of stay under this section of
law is considered to have maintained a
valid nonimmigrant status for all
purposes under the INA.

This rule also amends the regulation
at 8 CFR 214.2(h)(9)(iii) to reflect a
technical change in the title of the Chief
of the Administrative Appeals Unit,
Central Office, to the Director of the
Appeals Office, Headquarters.

Good Cause Exception

This interim rule is effective on
publication in the Federal Register,
although the Service invites post-
promulgation comments and will
address any such comments in a final
rule. For the following reasons, the
Service finds that good cause exists for

adopting this rule without the prior
notice and comment period ordinarily
required by 5 U.S.C. 553. First, the
provisions of Public Law 104-302
require that the Service issue
implementing regulations not later than
30 days after the date that the legislation
was enacted. As a result of this
provision, the Service does not have
sufficient time to solicit comments from
the public prior to publishing a notice
of proposed rulemaking. Second, the
Service notes that this provision is
intended solely to grant a benefit to
eligible aliens and the general public.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities. This interim rule merely
clarifies the requirements for obtaining
an extension of stay under Public Law
104-302.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory action’ under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
the Office of Management and Budget
has waived its review process under
section 6(a)(3)(A).
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Executive Order 12612

The regulation proposed herein will
not have substantial direct effects on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient Federalism implications
to warrant the preparation of a
Federalism Assessment.

Executive Order 12988

This interim rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of E.O. 12988.

List of Subjects in 8 CFR Part 214

Adminsistrative practice and
procedures, Aliens, Employment,
Organization and functions
(Government agencies).

Accordingly, part 214 of chapter | of
title 8 of the Code of Federal
Regulations is amended as follows:

PART 214—NONIMMIGRANT CLASSES

1. The authority citation for part 214
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1182, 1184,
11864, 1187, 1221, 1281, 1282; 8 CFR part 2;

2. Section 214.2 is amended by:

a. Revising paragraphs (h)(1)(ii)(A)
and (B) (1);

b. Revising paragraphs (h)(2)(i)(A) and
(D);

¢. Removing paragraph (h)(9)(iii)(A);

d. Redesignating paragraphs (h)(9)(iii)
(B), (C), and (D) as paragraphs (h)(9)(iii)
(A), (B), and (C) respectively;

e. Revising paragraph (h)(13)(ii); and
by

f. Revising paragraph (h)(15)(ii)(A); to
read as follows:

§214.2 Special requirements for
admission, extension, and maintenance of
status.
* * * * *

h * * *

(1) * * *

(ii) Description of classification.

(A) An H-1A classification applies to
an alien who is coming temporarily to
the United States to perform services as
a registered nurse, meets the
requirements of section 212(m)(1) of the
Act, and will perform services at a
facility for which the Secretary of Labor
has determined and certified to the
Attorney General that an unexpired
attestation is on file and in effect under
section 212(m)(2) of the Act. This
classification expired on September 1,
1995, but certain aliens previously
accorded H-1A classification are

eligible to obtain and extension of stay
until September 30, 1997, pursuant to
Public Law 104-302.

B * X *

(1) To perform services in a specialty
occupation (except agricultural workers,
and aliens described in section
101(a)(15) (O) and (P) of the Act)
described in section 214(i)(1) of the Act,
that meets the requirements of section
214(i)(2) of the Act, and for whom the
Secretary of Labor has determined and
certified to the Attorney General that the
prospective employer has filed a labor
condition application under section
212(n)(1) of the Act;

* * * * *

(2)Petitions—(i) Filing of petitions—
(A) General. A United States employer
seeking to classify an alien as an H-1B,
H-2A, H-2B, or H-3 temporary
employee shall file a petition on Form
1-129, Petition for Nonimmigrant
Worker, only with the Service Center
which has jurisdiction in the area where
the alien will perform services, or
receive training, even in emergent
situations, except as provided in this
section. Petitions in Guam and the
Virgin Islands, and petitions involving
special filing situations as determined
by Service Headquarters, shall be filed
with the local Service office or a
designated Service office. The petitioner
may submit a legible photocopy of a
document in support of the visa petition
in lieu of the original document.
However, the original document shall be
submitted if requested by the Service.

* * * * *

(D) Change of employers. If the alien
is in the United States and seeks to
change employers, the prospective new
employer must file a petition on Form
1-129 requesting classification and
extension of the alien’s stay in the
United States. If the new petition is
approved, the extension of stay may be
granted for the validity of the approved
petition. The validity of the petition and
the alien’s extension of stay shall
conform to the limits on the alien’s
temporary stay that are prescribed in
paragraph (h)(13) of this section. The
alien is not authorized to begin the
employment with the new petitioner
until the petition is approved. An H-1A
nonimmigrant alien may not change
employers.

* * * * *

(13) * X *

(if) H-1A limitation on admission. An
alien who was previously accorded H—
1A nonimmigrant status, which expired
on or before October 11, 1996, may not
be admitted to the United States after
October 11, 1996, in order to apply for
an extension of authorized stay as

provided in Public Law 104-302. Except
as provided in paragraph (15)(ii)(A) of
this subsection, and H-1A alien who
has spent 5 years in the United States
under section 101(a)(15)(H) of the Act
may not change status, or be readmitted
to the United States in any H
classification unless the alien has
resided and been physically present
outside the United States, except for
brief trips for pleasure or business, for
the immediate prior year.
* * * * *

(15) * X *

ii * * *

(A) H-1A extension of stay. An alien
who previously entered the United
States pursuant to an H-1A visa may
receive an extension of H-1A temporary
stay until September 30, 1997, provided
that the alien was within the United
States in valid H-1A classification on or
after September 1, 1995, regardless of
whether the alien continued to work as
a registered nurse after September 1,
1995; that the alien’s period of H-1A
temporary stay has expired or would
expire before September 30, 1997; and,
if the alien was not in valid H-1A
nonimmigrant status on October 11,
1996, that the alien was within the
United States on October 11, 1996. An
extension of stay may not be granted to
an H-1A nonimmigrant alien beyond
September 30, 1997. An H-1A alien
granted an extension of stay, and the
spouse and child of such nonimmigrant,
shall be considered to have maintained
nonimmigrant status through September
30, 1997, for all purposes under the
Immigration and Nationality Act, as
amended. Public Law 104-302 does not
apply to an H-1A alien who otherwise
failed to maintain his or her valid H-1A
nonimmigrant status or has changed
from H-1A to another nonimmigrant
status. A request for an extension of stay
for an H-1A nonimmigrant must be
filed on Form 1-129, Petition for
Nonimmigrant Worker, at the
appropriate Service Center with the
following:

(1) Evidence that the alien was
employed as a registered nurse on
September 1, 1995:

(2) Evidence that the beneficiary is
licensed to practice as a registered nurse
in the state of intended employment;

(3) Evidence that the alien was within
the United States on or after September
1, 1995. For purposes of this provision,
an alien will be deemed to have been
within the United States on September
1, 1995, who, although not physically
present in the United States on that
date, was subsequently admitted to the
United States in H-1A classification
pursuant to an unexpired H-1A visa;
and
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(4) If the alien was not in valid H-1A
nonimmigrant status on October 11,
1996, evidence that the alien was within
the United States on October 11, 1996.
For purposes of this provision, an alien
will be deemed to have been within the
United States on October 11, 1996, who,
although not physically present in the
United States on that date, was
subsequently admitted to the United
States in H-1A classification pursuant
to an unexpired H-1A visa.

* * * * *

§214.2 [Amended]

3.1n §214.2, newly redesignated
paragraph (h)(9)(iii)(B)(2)(ii) is amended
in the second sentence by revising the
phrase “Chief of the Administrative
Appeals Unit, Central Office” to read:
“Director, Administrative Appeals
Office, Headquarters™.

Dated: February 28, 1997.
Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 97-5660 Filed 3-6-97; 8:45 am]
BILLING CODE 6560-50-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 96—ANE-44]

Removal of Class D and E Airspace;
South Weymouth, MA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This action removes the Class
D and Class E airspace areas at South
Weymouth, MA due to the closure of
the South Weymouth Naval Air Station
(KNZW).

EFFECTIVE DATE: This rule was effective
0901 UTC, January 30, 1997.

FOR FURTHER INFORMATION CONTACT:
Raymond Duda, Operations Branch,
ANE-530.3, Federal Aviation
Administration, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (617) 238-7533; fax
(617) 238-7596.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final with a
request for comments in the Federal
Register on December 19, 1996 (61 FR
66908). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule

advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 30. No adverse comments were
received, and thus this notice confirms
that this final rule became effective on
that date.

Issued in Burlington, MA, on February 28,
1997.
David J. Hurley,
Manager, Air Traffic Division, New England
Region.
[FR Doc. 97-5716 Filed 3-6-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96—ANE—46]
Amendment to Class E Airspace;
Springfield/Chicopee, MA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This action modifies the Class
E airspace at Springfield/Chicopee, MA
by removing the Class E airspace
extending upward from the surface,
effective during the times when the
Airport Traffic Control Tower (ATCT) is
not operating. This action results from
the elimination of continuous weather
reporting at Westover ARB/Metropolitan
Airport (KCEF).

EFFECTIVE DATE: This rule was effective
0901 UTC, January 30, 1997.

FOR FURTHER INFORMATION CONTACT:
Sandra V. Bogosian, Operations Branch,
ANE-530.4, Federal Aviation
Administration, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (617) 238-7534; fax
(617) 238-7596.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final with a
request for comments in the Federal
Register on December 19, 1996 (61 FR
66911). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 30. No adverse comments were
received, and thus this notice confirms

that this final rule became effective on
that date.

Issued in Burlington, MA, on February 28,
1997.
David J. Hurley,
Manager, Air Traffic Division, New England
Region.
[FR Doc. 97-5714 Filed 3-6-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 97-ANE-11]

Amendment to Class E Airspace;
Nashua, NH, Newport, RIl, Mansfield,
MA, Providence, RI, and Taunton, MA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action modifies the Class
E airspace at Nashua, HN, Newport, RI,
Mansfield, MA, Providence, RI, and
Taunton, MA by removing from their
descriptions references to Class E
airspace areas removed by previous
actions. This action is necessary to keep
the descriptions of controlled airspace
areas operationally current.

DATES: Effective 0901 UTC, May 22,
1997.

Comments for inclusion in the Rules
Docket must be received on or before
April 7, 1997.

ADDRESSES: Send comments on the rule
to: Manager, Operations Branch, ANE—
530, Federal Aviation Administration,
Docket No. 97-ANE-11, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (617) 238-7530;
fax (617) 238—7596.

The official docket file may be
examined in the Office of the Assistant
Chief Counsel, New England Region,
ANE-7, Room 401, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (617) 238-7050; fax
(617) 238-7055.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division, Room 408,
by contacting the Manager, Operations
Branch at the first address listed above.
FOR FURTHER INFORMATION CONTACT:
Raymond Duda, Operations Branch,
ANE-530.3, Federal Aviation
Administration, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (617) 238-7533; fax
(617) 238-7596.

SUPPLEMENTARY INFORMATION: On
February 16, 1996, the FAA published
final rule that removed the Class E
airspace at Moore Army Airfield, Fort
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Devens, MA (61 FR 5937), and on
December 19, 1996, a final rule that
removed the Class E airspace at Fall
River Municipal Airport, Fall River, MA
(61 FR 66910). Each of those actions was
due to the closure of the airport at those
locations. Due to the close proximity of
those airports to other airports,
however, the descriptions of controlled
airspace at other locations in the
vicinity of the closed airports still
contain references to the removed
airspace areas. This action revises the
descriptions of Class E airspace areas at
Nashua, NH, Newport, RI, Mansfield,
MA, Providence, RI, and Taunton, MA
by removing from their descriptions
references to Class E airspace areas
removed by those previous actions. This
action is necessary to keep the
descriptions of controlled airspace
operationally current.

Class E airspace designations for
airspace areas extending upward from
700 feet about the surface of the earth
are published in paragraph 6005 of FAA
Order 7400.9D, dated September 4,
1996, and effective September 16, 1996,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
will be published subsequently in this
Order.

The Direct Final Order Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment, and, therefore, issues
it as a direct final rule. The FAA has
determined that this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Unless a written adverse or negative
comment, or a written notice of intent
to submit an adverse or negative
comment is received within the
comment period, the regulation will
become effective on the date specified
above. After the close of the comment
period, the FAA will publish a
document in the FEDERAL REGISTER
indicating that no adverse or negative
comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit a
comment, a document withdrawing the
direct final rule will be published in the
FEDERAL REGISTER, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded

by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 97-ANE-11." The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule”” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as these routine matters will
only affect air traffic procedures and air

navigation. It is certified that these
proposed rules will not have significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends part 71
of the Federal Aviation Regulations (14
CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Subpart E—Class E Airspace

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet above the
surface of the earth.

* * * * *

ANE MA E5 Mansfield, MA
Mansfield Municipal Airport, MA

(Lat. 42°00'00"'N, long. 71°11'48"W)

That airspace extending upward from 700
feet above the surface within an 8.3-mile
radius of Mansfield Municipal Airport;
excluding that airspace within the Boston,
MA, Hopedale, MA, North Kingstown, RI,
and Pawtucket, RI, Class E airspace areas.

* * * * *

ANE MA E5 Taunton, MA
Taunton Municipal Airport, MA

(Lat. 41°52'28"N, long. 71°01'01"'W)

That airspace extending upward from
700 feet above the surface within a 7.3-
mile radius of Taunton Municipal
Airport; excluding that airspace within
the Boston, MA, New Bedford, MA, and
Mansfield, MA, Class E airspace areas.

* * * * *

ANE NH E5 Nashua, NH

Nashua, Boire Field, NH

(Lat. 42°46'54"N, long. 71°30'53""W)
CHERN NDB

(Lat. 42°49'24""N, long. 71°36'08"W)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Boire Field, and within that area bounded
by a line beginning at lat. 42°53'54"'N, long.
71°30'47""W; to lat. 43°02'25""N, long.
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71°13'28""W; to lat. 42°55'15""N, long.
71°06'58""W; to lat. 42°38'30"'N, long.
71°21'48""W; to lat. 42°40'30""N, long.
71°27'03"W, and within 4 miles each side of
the CHERN NDB 303° bearing extending from
the 7-mile radius to 10 miles northwest of the
NDB; excluding that airspace within the
Portsmouth, NH, and Boston, MA, Class E
airspace areas.

* * * * *

ANE RI E5 Newport, RI

Newport State, RI

(Lat. 41°31'56"'N, long. 71°16'53"'W)
Providence VORTAC

(Lat. 41°43'28"N, long. 71°25'47""W)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Newport State Airport, and within
2.2 miles on each side of the Providence
VORTAC 150° radial extending from the 6.3-
mile radius to 5.6 miles southeast of the
Providence VORTAC, and within 4 miles
northwest to 6 miles southeast of Newport
State Airport 025° bearing extending from the
6.3-mile radius to 16.2 miles northeast of the
Newport State Airport; excluding that
airspace within the New Bedford, MA, Class
E airspace area.

* * * * *

ANE RI E5 Providence, RI

Providence, Theodore Francis Green State
Airport, RI

(Lat. 41°43'25"N, long. 71°25'36"'W)
Providence VORTAC

(Lat. 41°43'28"N, long. 71°25'47"'W)

That airspace extending upward from 700
feet above the surface within an 8.8-mile
radius of Theodore Francis Green State
Airport, and within 4 miles northwest to 4.5
miles southeast of the Providence VORTAC
211° radial extending from the 8.8-mile
radius to 16.7 miles southwest of the
Providence VORTAC, and within 4 miles on
each side of the VORTAC 330° radial
extending from the 8.8-mile radius to 15.4
miles northwest of the Providence VORTAC,
and within 2.9 miles on each side of the
Providence VORTAC 132° radial extending
from the 8.8-mile radius to 9.6 miles
southeast of the Providence VORTAC;
excluding that airspace within the North
Kingstown, RI, Pawtucket, Rl, and Newport,
RI, Class E airspace areas.

* * * * *

Issued in Burlington, MA, on February 28,
1997.

David J. Hurley,

Assistant Manager, Air Traffic Division, New
England Region.

[FR Doc. 97-5713 Filed 3-6-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 96—ANE-45]

Removal of Class E Airspace; Fall
River, MA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This action removes the Class
E airspace area at Fall River, MA due to
the closure of the Fall River Municipal
Airport (KFLR) and the cancellation of
the standard instrument approach
procedure to that airport.

EFFECTIVE DATE: This rule was effective
0901 UTC, January 30, 1997.

FOR FURTHER INFORMATION CONTACT:
Raymond Duda, Operations Branch,
ANE-530.3, 12 New England Executive
Park, Burlington, MA 01803-5299;
telephone (617) 238-7533; fax (617)
238-7596.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final with a
request for comments in the Federal
Register on December 19, 1996 (61 FR
66910). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 30. No adverse comments were
received, and thus this notice confirms
that this final rule became effective on
that date.

Issued in Burlington, MA, on February 28,
1997.
David J. Hurley,
Manager, Air Traffic Division, New England
Region.
[FR Doc. 97-5715 Filed 3-6-97; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Final Rulemaking Concerning Contract
Market Rule Review Procedures

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (**Commission’’)
has adopted amendments to
Commission Regulation 1.41(c) that
establish procedures for the
Commission’s review of contract market
rules that do not relate to contract terms
and conditions. The amendments
shorten the Commission’s time frame for
reviewing complex rules and streamline

the rule review process such that rule
changes generally can be deemed
approved or permitted to be put into
effect without Commission approval.
Specifically, all non-term and
condition rule changes that meet the
form and content requirements will be
deemed approved or be permitted to be
put into effect without approval ten
days after Commission receipt, unless
the Commission takes action to
commence review of the proposal for a
45-day period (or a 75-day period in the
case of rules published for comment in
the Federal Register) or the contract
market agrees to another, specified
review period. At the end of the 45-day
(or 75-day) review period, a proposed
rule meeting the form and content
requirements will be deemed approved
or become effective without approval
unless the Commission informs the
submitting contract market of its
intention to initiate disapproval
proceedings, the contract market
withdraws the proposal, or the contract
market requests that the review period
be extended to the current 180-day
period.
EFFECTIVE DATE: April 7, 1997.
FOR FURTHER INFORMATION CONTACT:
David P. Van Wagner, Special Counsel,
Division of Trading and Markets,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5490.

SUPPLEMENTARY INFORMATION:

l. Introduction

On December 17, 1996, the
Commission published for public
comment in the Federal Register1
proposed amendments to Commission
Regulation 1.41 revising the
Commission’s procedures for the review
of contract market rules that do not
relate to terms and conditions.2 The
original comment period was scheduled
to end on January 16, 1997, but was
extended by the Commission until
January 31, 1997.3

161 FR 66241 (December 17, 1996).

20n November 22, 1996, the Commission
published a separate proposed rulemaking
establishing similar *“fast-track” review procedures
for contract market designation applications and
proposed rules relating to contract terms and
conditions under Regulation 1.41(b). (61 FR 59386.)
The Commission also is adopting that rulemaking
today in a separate Federal Register release with
slight modifications from the original proposed
rulemaking (the “fast-track’” rulemaking). The two
rulemakings establish similar rule review
procedures and any differences between the two
schemes generally reflect differences set forth in the
statute with respect to term and condition rule
proposals and non-term and condition rule
proposals.

362 FR 2334 (January 16, 1997).
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I1. Comments Received

The Commission received seven
comment letters. The comment letters
were submitted by four futures
exchanges (the Chicago Board of Trade
(“CBT"), the Chicago Mercantile
Exchange (“CME”), the Coffee, Sugar &
Cocoa Exchange, Inc. (“*CSC”), and the
New York Mercantile Exchange
(“NYMEX™)); two futures trade
associations (the Futures Industry
Association (“FIA”) and the Managed
Futures Association (“MFA’)); and, a
registered futures association (the
National Futures Association (““NFA™).

The Commission has carefully
reviewed the comments received and
has decided to issue amended
Regulation 1.41(c) as final with three
modifications from the original
proposal.4 The comments and an
explanation of the Commission’s
decision to adopt amended Regulation
1.41(c) are discussed below.

I11. Commission Regulation 1.41(c)
A. Overview

The following description consists of
a section-by-section analysis of the
Commission’s final rulemaking. Each
section describes a provision of the
Commission’s proposed rulemaking,
discusses relevant suggestions made by
the commenters, and indicates how the
provision has been adopted in the final
rulemaking.

In addition to commenting on specific
sections of proposed Regulation 1.41(c),
several commenters questioned the
necessity for Regulation 1.41’s basic
requirement that contract market rules
receive Commission review before being
put into effect. As discussed in more
detail in the fast-track rulemaking, the
Commission believes that prior review
of proposed contract market rule
changes can be essential to ensuring the
financial integrity of the markets and to
protecting the public interest. Contract
market actions can affect the interests of
a large number of non-member market
participants and the general public. As
self-regulatory organizations, contract
markets have a responsibility to comply
with and enforce the requirements of
the Act and the Commission’s
regulations. As member organizations,
however, contract markets may not
always be cognizant of, or sensitive to,
the impact of particular rule changes on

4The Commission’s original proposal regarding
non-term and condition rule changes also proposed
to revise the heading to Commission Regulation
1.41(b) so that it expressly applied to term and
condition rule changes. That revision has been
incorporated in the Commission’s separate fast-
track rulemaking for term and condition rule
changes.

the general public or on market
participants who are not contract market
members and who are not involved
directly in the contract markets’
formulation of such rules. The
Commission believes that its prior
review procedures help to ensure that
contract markets meet their self-
regulatory responsibilities with respect
to all market participants and that rule
changes are not inconsistent with the
public interest.

The Commission’s prior review
procedures also ensure that the
Commission is able to solicit the views
of market users, other regulators, and
other interested parties with respect to
rule proposals. These parties often
provide valuable insights concerning
the impact of rule proposals that are
essential to the Commission’s
completing meaningful analyses of
contract market submissions. The
Commission believes such oversight
also provides additional incentives for
the contract markets to take market
users’ needs and the public interest into
account in the first instance, thereby
improving the functioning of the self-
regulatory process.

The Commission concurs with FIA’s
comment that Commission disapproval
of contract market rule changes after
their implementation is not a viable
alternative to prior Commission review
and approval. The Commission believes
that this approach would be inefficient
and could impact market users or the
public adversely during the pendency of
a disapproval proceeding by increasing
uncertainty in the marketplace.

Several commenters contended that
the Commission’s current rule review
procedures cause unwarranted delays in
the implementation of contract market
rule changes and put the contract
markets at a competitive disadvantage to
foreign futures exchanges and over-the-
counter markets. No evidence was
provided, however, to suggest that the
time frames provided for by the
proposed rulemaking would create
competitive disadvantages. Notably, all
of the commenters conceded that the
Commission’s proposed rulemaking
would further the goal of implementing
contract market rule changes more
promptly. The commenters differed,
however, on whether contract markets
would be able to implement their rule
changes promptly enough under the
proposed rulemaking. The Commission
believes that its streamlined procedures
will allow contract markets to
implement their rule proposals in an
expeditious manner, while still ensuring
that the public is protected from rules
that are discriminatory, anti-
competitive, or illegal or that create

serious concerns with respect to
financial or market integrity.

NFA stated in its comment letter that
the need for timely rule review and
approval is as important to registered
futures associations as it is to contract
markets. Accordingly, NFA
recommended that the Commission
extend proposed Regulation 1.41(c)’s
rule review procedures to cover the rule
changes of registered futures
associations. While the Commission
agrees with NFA that it should adopt a
streamlined rule review scheme for
registered futures associations, it does
not believe that it would be appropriate
to include registered futures
associations within the terms of this
rulemaking. Regulation 1.41 was
established expressly for contract
market rule proposals and includes
procedures that are inapplicable to
registered futures association rules.
However, although the Commission has
determined not to make amended
Regulation 1.41(c) applicable to
registered futures associations, the
Commission will propose a rulemaking
in the near future to establish similar
rule review procedures tailored to the
types of rules adopted by registered
futures associations. In the interim, the
Commission intends to follow
Regulation 1.41(c)’s basic review
procedures and deadlines when
reviewing registered futures association
rule changes.

B. Regulation 1.41(c)(1)(i)—Form and
Content of Submissions

Proposed Commission Regulation
1.41(c)(1)(i) established form and
content requirements for all rules
submitted to the Commission pursuant
to Regulation 1.41(c). That proposal
preserved the form and content
requirements that currently apply to
rules submitted to the Commission
pursuant to Regulation 1.41(b) and
Regulation 1.41(c). Proposed Regulation
1.41(c)(1)(i) also required that
Regulation 1.41(c) submissions include
certain other information to help
expedite the Commission’s review of
such submissions.

Under the current form and content
requirements of Commission Regulation
1.41, contract markets must include in
their rule submissions any substantive
views expressed by their members or
others in opposition to a proposed rule.5
As a clarification of this requirement,
proposed amended Regulation
1.41(c)(1)(i)(E) specified that the views

5Current Commission Regulation 1.41(b)(5)
requires that rule submissions *‘[n]ote and briefly
describe any substantive opposing views expressed
by the members of the contract market or others
with respect to the proposed rule.”
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of opposing governing board members
also must be included in proposed rule
submissions. In addition, proposed
amended Regulation 1.41(c)(1)(i)(E)
provided that the currently-required
description of opposing views must
indicate the membership interest
categories ¢ of persons who were
opposed to the proposed contract
market rule.

Proposed Regulation 1.41(c)(1)(i)(F)
required that contract markets specify in
their submissions any sections of the
Act or the Commission’s regulations
that relate to a proposed rule,
particularly citing any such provisions
that require Commission approval of the
rule. To the extent a submission was
potentially inconsistent with a
provision of the Act or the
Commission’s regulations, the proposal
required that the submission contain a
reasoned analysis addressing that issue
and supporting adoption of the rule.
Proposed Regulation 1.41(c)(1)(i)(G)
required that contract markets indicate
in their submissions whether they were
requesting Commission approval for a
proposed rule.

The CBT, CME, and CSC each
objected to proposed amended
Regulation 1.41(c)(1)(i)(E)’s requirement
that contract market rule submissions
identify the membership interest
categories of persons who opposed a
rule proposal. They contended that the
provision intruded upon their internal
decision making processes without
providing any information that would
be useful to the Commission in its rule
review process. CME and CSC
particularly stated that the proposal
would force revisions to their boards’
deliberative and voting procedures.

FIA supported the proposed
amendment to Commission Regulation
1.41(c)(1)(i)(E). The FIA believed that
opposing view information is especially
important given the fact that contract
market rules that are submitted to the
Commission pursuant to Regulation
1.41(c) are rarely published for public
comment.

The Commission believes that
information about the views and
categories of persons who oppose rule
proposals will help the Commission to
ascertain whether others believe that a
proposal raises important issues and to
identify rules that should be published
for comment and, thus, will generally
benefit the rule review process overall.
Upon receipt, Commission staff now
often requests contract markets
submitting rule proposals to supplement
their submissions with information

6See Section 5a(a)(14)(A) of the Act and
Commission Regulation 1.64(a)(4).

about the views and identities of
persons who have expressed opposition
to rule proposals, whether they be board
members or members of the contract
market. This information helps alert
Commission staff to potential regulatory
issues that are not apparent from the
text of a proposed rule and, thus, helps
to focus the staff’s analysis of the
proposal. In addition, this information
allows the Commission to avoid the
time-consuming process of publishing
rule proposals for public comment,
since Commission staff can contact
representative members of the
appropriate membership interest
category to obtain their views on
particular rule proposals.?

The Commission agrees with the
CME’s comment that board members do
not necessarily vote on issues based
upon the membership interest categories
they represent. However, the
Commission’s experience has been that
persons from the same membership
interest category often have common
business circumstances which influence
their views on contract market
regulatory matters. Accordingly,
contract market directors and members
who oppose new rule proposals often
express views that reflect their
membership interest categories. The fact
that a contract market member might
have views on rule proposals that are
particular to his or her membership
interest category is recognized in section
5a(a)(14)(A) of the Act and Regulation
1.64 which require that contract markets
provide board representation for a
diversity of membership interests.

The provision will ensure that the
Commission will have opposing view
information when it initiates its review
of a rule proposal, thus obviating the
need for Commission staff to obtain
such information from the submitting
contract market during the course of a
rule’s review, which will be especially
helpful to assuring that the Commission
will meet the compressed time frames
established by the proposed rulemaking.

The CME contended that proposed
amended Regulation 1.41(c)(1)(i)(E) will
put an additional burden on contract
market staffs to speak with each board
member who votes against a proposed
rule to determine the reasons for his or
her opposition. To clarify, the proposed
rulemaking only will require contract

7For example, there have been a number of
occasions when contract market submissions have
indicated that a rule proposal was the subject of a
membership vote and that a substantial minority of
members opposed the measure. Based on this
information, Commission staff made further
inquiries to determine the views of those opposing
members and took those views into account while
reviewing the rule proposal.

markets to record the views of board
members opposing a rule proposal when
such views are openly expressed during
board deliberations. Contract market
staffs will not be required to ascertain
the views of an opposing board member
when the member does not express any
rationale for his or her opposition.

In its comment letter, NYMEX
characterized proposed amended
Regulation 1.41(c)(1)(i) (E) through (G)
as informational burdens that will add
to the length of time expended by
contract market staff to prepare a
submission and will provide
Commission staff with additional
reasons for remitting a rule submission
for failing to meet form and content
requirements.

As indicated above, each of these
provisions will require contract markets
to include in their initial submissions to
the Commission information which
Commission staff often requests of
contract markets during the course of
rule reviews. Including this information
in Regulation 1.41(c)’s form and content
requirements should speed up the rule
review process considerably by
reducing the need to request such
information after a rule is submitted.

For the reasons stated above, the
Commission has determined to adopt
amended Regulation 1.41(c)(1)(i) (A)
through (E) as proposed. The
Commission has determined, however,
to adopt a revised version of proposed
amended Regulation 1.41(c)(1)(F) and
not to adopt proposed amended
Regulation 1.41(c)(1)(i)(G).

In its final rulemaking, the
Commission has revised Regulation
1.41(c)(1)(i)(F) to require that contract
markets identify in their submissions
any provisions of the Act or the
Commission’s regulations that may
require amendment or interpretation in
order to implement a proposed rule
change. Under this requirement,
contract markets must provide the
Commission with a reasoned analysis of
why such an amendment or
interpretation is necessary. The
requirement will permit the
Commission to focus on and to address
speedily rules which may violate
provisions of the Act or regulations or
require their amendment or
interpretation. The Commission believes
that this requirement not only will
facilitate its consideration of various
contract market rule proposals, but also
will enable it, to the extent consistent
with the Act and the public interest, to
amend its regulations as needed to
permit contract market innovation in an
evolving marketplace.

The Commission also believes that
proposed amended Regulation
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1.41(c)(1)(i)(G), which required a
contract market to indicate expressly
whether it was requesting approval of a
proposed rule, is not necessary and may
be deleted from the final rulemaking.
Commission staff will review each rule
proposal to determine whether or not it
requires Commission approval under
any provision of the Act or the
regulations and will treat it accordingly.
Of course, to the extent that a proposed
rule does not require Commission
approval, but the submitting contract
market desires approval, the contract
market must clearly request approval in
its submission.

C. Regulation 1.41(c)(1)(ii)—Failure To
Meet Form and Content Requirements

Proposed Regulation 1.41(c)(1)(ii)
permitted the Commission to remit rule
proposals that did not comply with the
form and content requirements of
Regulation 1.41(c)(1)(i). This provision
simply replicated the remittal authority
set forth in current Regulation 1.41(b)
and Regulation 1.41(c). The CBT, CME,
and CSC each objected to this provision
on the grounds that the Commission
uses its remittal authority to delay and
to prevent the implementation of
contract market rule proposals. The CBT
in particular stated that Commission
staff uses its remittal authority to raise
questions that are unrelated to the
threshold question of whether a rule
proposal would violate the Act or the
Commission’s regulations.

The Commission believes that
retaining the authority to remit
incomplete submissions is essential to
its ability to make reasoned analyses as
to whether proposed contract market
rules are consistent with the Act and the
Commission’s regulations. The
Commission believes that it is
sometimes impossible to determine the
operation, purpose and effect of
proposed rules based solely on their
text. Regulation 1.41’s form and content
requirements have been formulated
accordingly. The Commission believes
that reserving the authority to remit
incomplete submissions disciplines the
submission process by assuring that
contract markets adequately explain
their proposals at the outset. This
discipline is even more essential under
the proposed rulemaking’s compressed
time frames.

As previously noted, the public
comment process frequently identifies
or focuses issues. The Commission’s
remittal authority also helps to ensure
that contract markets will supplement
their submissions where necessary to
address issues identified by commenters
during the comment process.

For the reasons stated above, the
Commission has determined to adopt
amended Regulation 1.41(c)(1)(ii) as
proposed.

D. Regulation 1.41(c)(1)(iii)—Extension
of Review Period

Proposed Regulation 1.41(c)(2)
provided that proposed non-term and
condition rule changes would be
deemed approved or be allowed to go
into effect without approval, as
appropriate, ten days after their receipt
by the Commission unless they were
retained by the Commission for further
review. Proposed Regulation
1.41(c)(1)(iii) specified that the
Commission could extend the ten-day
review period to 45 days (75 days when
a rule was published for public
comment), if the Commission
determined within ten days of receipt
that the rule “‘raises novel or complex
issues which require additional time for
review or is of major economic
significance” and so notified the
submitting contract market. Such types
of rule proposals might include:

(1) Rules relating to the financial
integrity of markets or their participants
(e.g., CME establishment of Globex
Foreign Exchange Facility to serve as
market maker for certain CME foreign
currency futures contracts traded
through the Globex system (approved by
the Commission on August 9, 1996)); (2)
rules establishing novel trading
procedures or providing for non-
competitive trading (e.g., CME LOX
program which substitutes an electronic
order execution facility for open outcry
execution of large lot currency contracts
(approved by the Commission on March
18, 1993), CME rule amendment
restricting exchange for physical
transactions in Eurodollar futures
contracts (approved by the Commission
on November 29, 1995), CME rule
amendment establishing all-or-none
order-filling procedures whereby certain
designated orders can only be executed
in their entirety (approved by the
Commission on May 2, 1996)); (3) rules
providing for the differential treatment
of different classes of market
participants (e.g., broker incentive
programs at various contract markets);
(4) rules establishing linkages among
exchanges (e.g., establishment of mutual
offset system between CME and
Singapore Monetary Exchange
(approved by the Commission on
August 28, 1989)); (5) rules relating to
the application of new technology to the
marketplace (e.g., CME’s Globex trading
system (approved by the Commission on
February 8, 1989), CBT’s Project A
trading system (approved by the
Commission on October 19, 1992),

NYMEX’s ACCESS trading system
(approved by the Commission on
December 17, 1992)); and, (6) rules
raising customer protection issues (e.g.,
CME rules allocating liability in
connection with the operation of the
Globex trading system (allowed to go
into effect without approval by the
Commission on September 27, 1991),
CBT rule establishing post settlement
trading sessions (allowed to go into
effect without approval by the
Commission on April 14, 1992)).

CME commented that the proposed
bases for extending Commission review
of a rule proposal would not necessarily
have any nexus with a determination of
whether the proposal would violate the
Act or the Commission’s regulations. To
the contrary, Commission review always
is directed towards making such a
determination. The Commission
believes that these are the types of rules
that the Commission may require
additional time to review carefully.8
Indeed, FIA pointed out in its comment
letter that the types of rules listed in the
Commission’s proposed rulemaking
release as possibly needing more than
ten days of review are precisely the
types of rules that FIA saw as raising
sufficiently important issues to require
it to submit comments to the
Commission in the past. Similarly, MFA
commented that Commission retention
of rule proposals that raise novel or
complex issues for further review would
be beneficial as it would enable the
Commission to focus its inquiries, while
still permitting the contract markets to
implement rule changes in an efficient
manner.

As the CBT pointed out in its
comment letter, under section
5a(a)(12)(A) of the Act, Commission
staff may not itself extend the ten-day
review period for non-term and
condition rule changes that do not
require approval. Absent the consent of
the submitting contract market, the
Commission may only retain such rule
proposals for further review if “‘the
Commission notifies such contract
market in writing of its determination to
review such rules for approval.” This
determination is not delegable to
Commission staff.

For the reasons stated above, the
Commission has determined to adopt
amended Regulation 1.41(c)(1)(iii) as
proposed.

80f course, proposed Regulation 1.41(c)(1)(iii)
would not mandate Commission retention of all
rules that raise such novel or complex issues or that
are of major economic significance. The
Commission would only have the discretion to
retain such rules for further review.
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E. Regulation 1.41(c)(2)—Action Within
Ten Days

Proposed Regulation 1.41(c)(2)
provided that proposed non-term and
condition rule changes that required
approval or that could be placed into
effect without approval would *‘be
deemed approved or be placed into
effect, as appropriate, ten days after
Commission receipt,” unless the
Commission notified the submitting
contract market otherwise.

NFA in its comment letter requested
clarification as to the meaning of “as
appropriate” in this provision. Rule
changes submitted to the Commission
pursuant to proposed Regulation 1.41(c)
generally would be deemed approved or
be allowed to go into effect without
approval, as requested in the contract
market’s submission, at the conclusion
of the ten-day review period. In those
instances where a submitting contract
market did not request particular
treatment for a rule proposal or
requested improper treatment (i.e.,
requested that the Commission allow
into effect without approval a rule
change that required Commission
approval), the Commission would
determine what treatment would be
appropriate for the submission and
would deem approved those rules that
required approval and allow into effect
those rules that did not require
approval.® The Commission’s use of the
term ‘“‘as appropriate” in proposed
Regulation 1.41(c)(2) is intended to
cover these various possible
applications.

The Commission has determined to
adopt amended Regulation 1.41(c)(2) as
proposed.

F. Regulation 1.41(c)(3)—Action Within
45 or 75 days

Under proposed Regulation 1.41(c)(3),
any proposed rule that the Commission
retained for further review under
Regulation 1.41(c)(1)(iii) generally
would be “deemed approved or placed
into effect, as determined by the
Commission,” 45 days after Commission
receipt (or 75 days in the case of rules
that were published for comment in the
Federal Register).

NFA requested clarification as to the
meaning of “‘as determined by the

9Regulation 1.41(c) would apply to all non-term
and condition rule changes. Accordingly, the
provision would cover: (1) Rule changes that do not
require Commission approval under section
5a(a)(12)(A) of the Act and may be placed into effect
ten days after Commission receipt; (2) rule changes
that require approval under a provision of the Act
other than section 5a(a)(12)(A); (3) rule changes as
to which the submitting contract market requests
approval; and (4) changes which the Commission
determines to review for approval.

Commission” in proposed Regulation
1.41(c)(3). Any rule proposal that was
retained for the extended 45-day (or 75-
day) review period would necessarily be
considered for Commission approval.10
Under section 5a(a)(12)(A) of the Act,
rule proposals that are being considered
for approval must either be approved by
the Commission or be subjected to a
disapproval proceeding within 180 days
of Commission receipt.1! If the
Commission does not take either course
of action within 180 days, the proposed
rule ““may be made effective by the
contract market until such time as the
Commission disapproves such rule.”

By providing the Commission with
the discretion to ““determine” either to
approve a proposed rule or to allow it
into effect at the end of the 45-day (or
75-day) review period, proposed
Regulation 1.41(c)(3) would replicate
the options currently available to the
Commission under section 5a(a)(12)(A)
of the Act at the end of the 180-day
review period. The proposed
rulemaking would simply compress the
time frame for this determination from
180 to 45 (or 75) days.

The CBT suggested in its comment
letter that the Commission does not
need to use the public comment process
for exchange rule proposals and,
therefore, the Commission’s proposed
rulemaking need not provide for an
extended review period for rules
published in the Federal Register. By
contrast, FIA stated that it was essential
to retain this process to provide an
opportunity for the public to comment
on rule proposals that raise novel or
complex issues.

The Commission notes that, under
section 5a(a)(12)(A) of the Act, it is
required to publish in the Federal
Register for public comment any
proposed rule of major economic
significance. The Commission also
publishes significant rule changes, from
time to time, when it believes that it is
in the public interest to do so.

10As indicated in footnote 9 above, the
Commission would consider two types of rules
under proposed Regulation 1.41(c)—rules which
would receive Commission approval (based upon
either the submitter’s request, the Commission’s
discretion, or a statutory requirement) and rules
which could be placed into effect without
Commission approval. Under section 5a(a)(12)(A) of
the Act, the Commission must act upon rules which
may be placed into effect without Commission
approval within ten days of receipt. Absent the
consent of the submitting contract market, the only
way to extend the review period for such types of
rule submissions is if the Commission itself decides
to review the submission for approval, in which
case the Commission has 180 days to act on the rule
proposal.

11Under section 5a(a)(12)(A), the Commission
must “institute” disapproval proceedings within
180 days of receipt.

The Commission rarely publishes
Regulation 1.41(c) proposals for
comment.12 Nonetheless, the
Commission believes that it is important
for it to solicit the views of persons and
entities that might be affected by
significant contract market rule
proposals. By providing a 30-day
extension of the review period for rules
that are published in the Federal
Register, the proposed rulemaking
would provide the Commission with a
reasonable amount of time to review
and analyze contract market rule
proposals in light of any comments
received. The Commission believes that
the ability to extend review to
accommodate public comment should
balance the need of contract markets to
adapt to new circumstances with the
Commission’s need to assure that the
public’s concerns and views are
considered in appropriate cases. Under
revised Regulation 1.41(c), the review
period for proposed rules which are
published for comment would still be
considerably shorter than the current
180-day statutory review period.

For the reasons stated above, the
Commission has determined to adopt
amended Regulation 1.41(c)(3) as
proposed.

G. Regulation 1.41(c)(4)—Disapproval
Proceedings

Under proposed Regulation 1.41(c)(4),
any Commission notice to a contract
market that the Commission intended to
commence disapproval proceedings
with respect to a proposed rule change
would be required to specify the nature
of the issues raised by the proposal and
the sections of the Act or the
Commission’s regulations that the rule
appeared to violate. Under the
provision, the submitting contract
market would have 15 days from the
issuance of the notification either to
withdraw the proposal or to request that
the Commission consider the proposal
pursuant to the regular 180-day review
procedures of section 5a(a)(12)(A) of the
Act. If the submitting contract market
chose neither of these options, the
Commission would commence
disapproval proceedings no later than

12Since January 1, 1995, the Commission has
published only the following three Regulation
1.41(c) submissions for public comment in the
Federal Register: (1) A CME proposal to revise
margin requirements for certain CME members (60
FR 54339 (October 23, 1995)); (2) a CME proposal
to establish a wholly-owned subsidiary which
would function as a market maker for certain CME
foreign exchange currency futures contracts traded
through the Globex system (61 FR 9678 (March 11,
1996)); and (3) a CME proposal to permit
commodity trading advisors to obtain Globex
terminals to trade for their proprietary accounts and
the accounts that they manage (61 FR 21162 (May
9, 1996)).
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30 days after its issuance of the
notification. Thus, under the proposed
rulemaking, disapproval proceedings
would commence no later than 75 days
after a rule’s submission (or 105 days in
the case of rules that were published for
comment in the Federal Register).

The Commission received a number
of comments asking for clarifications of
how proposed Regulation 1.41(c)(4)
would be applied.

NFA questioned whether a
Commission notice to a contract market
to institute disapproval proceedings
under Regulation 1.41(c)(4) should be
issued publicly. NFA believed that
public notification at this stage would
be inappropriate given that the
submitting contract market might
withdraw its proposal or grant the
Commission additional review time.
Under Regulation 1.41(c)(3), if the
Commission decided to institute a
disapproval proceeding for a rule
proposal, it would notify the submitting
contract market no later than 45 days
after the rule’s submission (or 75 days
if the rule was published for comment).
While the Commission would not
publicize this notice in the Federal
Register, it would be a matter of public
record under Regulation 145.2 and
Appendix A to the Part 145 Regulations,
unless subject to the confidentiality
restrictions of Regulation 145.5. If the
contract market did not withdraw its
proposal or extend the proposal’s
review period within 15 days of the
issuance of such notice, the Commission
would commence formal disapproval
proceedings consistent with the
procedures required by the Act and the
Commission’s regulations.13 When
commencing such proceedings, the
Commission would provide the
submitting contract market and any
other possibly interested parties with an
opportunity to present their views on
the matter to the Commission. However,
if the submitting contract market
withdrew the rule and offered to amend
it, the Commission would not
commence such a proceeding while the
contract market attempted to resolve
any regulatory issues.

NFA also commented that the
Commission and submitting contract
markets may want to extend any of
proposed Regulation 1.41(c)(4)’s various
deadlines for disapproval proceedings
in order to reach compromise
agreements on the disposition of rule

13 A contract market also could choose to amend
its rule proposal and have it considered pursuant
to the 180-day review procedures of section
5a(a)(12)(A) of the Act. A contract market could, of
course, choose to withdraw its proposal and re-
submit an amended version, thereby resetting the
time for review.

proposals. The Commission agrees with
NFA and believes that Regulation
1.41(c)’s deadlines, including
disapproval proceeding deadlines,
could be extended upon the mutual
agreement of the Commission and the
subject contract market.

FIA asked for clarification on
Regulation 1.41(c)(4)’s deadline for the
conclusion of a disapproval proceeding.
Upon the commencement of a
disapproval proceeding under this
provision, the Commission would
follow the procedures currently
mandated by section 5a(a)(12)(A) of the
Act. That provision states that the
Commission must “conclude a
disapproval proceeding with respect to
any rule within one year after receipt or
within such longer period as the
contract market may agree to.” If such
a proceeding is not concluded within
the prescribed time, the rule proposal
may be deemed effective until such time
as the Commission disapproves the rule.

For the reasons stated above, the
Commission has determined to adopt
Regulation 1.41(c)(4) with one
clarification. Under the final
rulemaking, a contract market would
have 15 days from the receipt of a
disapproval proceedings notice to
withdraw or to extend the review period
for its proposal. Under the proposed
rulemaking, a contract market had to
respond within 15 days from the date of
issuance of such a notice.

IV. Conclusion

The Commission has determined to
adopt Regulation 1.41(c) with three
modifications from the original
proposed rulemaking. Specifically,
Regulation 1.41(c)(1)(i)(F) has been
revised to require that contract markets
identify any provisions of the Act or the
Commission’s regulations that may
require amendment or interpretation in
order to implement a proposed rule
change. In addition, the Commission
has deleted proposed Regulation
1.41(c)(1)(i)(G) and its requirement that
contract markets expressly indicate in
their submissions whether they are
requesting rule approval. Finally,
Regulation 1.41(c)(4) has been revised to
clarify when contract markets must
respond to notices to institute
disapproval proceedings.

Although Commission Regulation
1.41(c), by its own terms, applies only
to Commission review of contract
market rule proposals, the Commission
will propose a regulation with similar
rule review procedures for registered
futures associations in the near future.
In the interim, the Commission will
abide by the requirements of Regulation

1.41(c) when reviewing rule proposals
from registered futures associations.

In formulating these new rule
amendments, the Commission has
attempted to balance the objective of
meaningful review of contract market
rule proposals under the Act with the
contract markets’ reasonable desire to
implement their proposals as
expeditiously as possible. Upon the
implementation of amended Regulation
1.41(c), the Commission will continue
to monitor the rule review process
closely and, based upon its experience,
may consider further refinements to
these procedures in the future.

Amended Commission Regulation
1.41(c) will become effective 30 days
after its publication in the Federal
Register. All contract market rule
proposals submitted to the Commission
after that date will be subject to
Regulation 1.41(c)’s new review
procedures. Contract market rules that
are pending with the Commission at the
time of amended Regulation 1.41(c)’s
effective date will continue to be subject
to Regulation 1.41’s current review
procedures.

V. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
that agencies, in promulgating rules,
consider the impact of those rules on
small businesses. The Commission has
previously determined that contract
markets are not ““small entities” for
purposes of the RFA.14 This rulemaking
establishes streamlined procedures for
the review of contract market proposed
non-term and condition rule changes.
Accordingly, the Chairperson, on behalf
of the Commission, hereby certifies,
pursuant to section 3(a) of the RFA, 5
U.S.C. 605(b), that the action taken
herein will not have a significant
economic impact on a substantial
number of small entities.

B. Agency Information Activities:
Proposed Collection; Comment Request

The Paperwork Reduction Act of 1980
(“PRA”), 44 U.S.C. 3501 et seq., imposes
certain requirements on federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA.
While this rulemaking has no burden,
the group of rules (3038-0022) of which
it is a part has the following burden:

Average burden hours per response—
3,5646.26
Number of respondents—10,971.00

14See 47 FR 18618, 18619 (April 30, 1982).
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Frequency of response—On Occasion

Copies of the information collection
submission to Office of Management
and Budget are available from Gerald P.
Smith, Clearance Officer, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW.,
Washington, DC 20581. Telephone:
(202) 418-5160.

List of Subjects in 17 CFR Part 1

Commodity exchanges, Contract
markets, Rule review procedures.

In consideration of the foregoing, and
based on the authority contained in the
Commodity Exchange Act and, in
particular, sections 4c, 5, 5a, 6 and 8a
thereof, 7 U.S.C. 6¢, 7, 7a, 8 and 12a, the
Commission hereby amends title 17,
chapter I, part 1 of the Code of Federal
Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 2a, 4, 4a, 6, 63,
6b, 6¢, 6d, 6e, 6f, 6g, 6h, 6i, 6j, 6k, 61, 6M,
6n, 60, 6p, 7, 7a, 8, 9, 12, 123, 12c, 13a, 13a-
1, 16, 164, 19, 21, 23, and 24.

2. Section 1.41(c) is revised to read as
follows:

§1.41 Contract market rules; submission
of rules to the Commission; exemption of
certain rules.

* * * * *

(c) Rules that do not relate to terms
and conditions. (1)(i) Except as
provided in paragraphs (d) and (f) of
this section (exempt or temporary
emergency rules), each contract market
shall submit to the Commission
pursuant to section 5a(a)(12)(A) of the
Act prior to the proposed effective dates
all proposed rules that do not relate to
terms and conditions. One copy of the
rule shall be furnished to the
Commission at its Washington, DC
headquarters, and one copy shall be
transmitted by the contract market to
the regional office of the Commission
having local jurisdiction over the
contract market. Each such submission
under this paragraph (c) shall, in the
following order:

(A) State that it is being submitted
pursuant to Commission regulation
1.41(c);

(B) Set forth the text of the proposed
rule (in the case of any change in,
addition to, or deletion from any current
rule of the contact market, the current
rule shall be fully set forth, with
brackets used to indicate words to be
deleted and underscoring used to
indicate words to be added);

(C) Describe the proposed effective
date of the proposed rule and any action
taken or anticipated to be taken to adopt
the proposed rule by the contract
market, or by the governing board
thereof or any committee thereof, and
cite the rules of the contract market
which authorize the adoption of the
proposed rule;

(D) Explain the operation, purpose,
and effect of the proposed rule,
including, as applicable, a description
of the anticipated benefits to market
participants or others, any potential
anticompetitive effects on market
participants, or others, how the rule fits
into the contract market’s scheme of
self-regulation, information which
demonstrates that the proposed rule is
not inconsistent with the policies and
purposes of the Act, and any other
information which may be beneficial to
the Commission in analyzing the
proposed rule. If a proposed rule affects,
directly or indirectly, the application of
any other rule of the contract market, set
forth the pertinent text of any such rule
and describe the anticipated effect;

(E) Note and briefly describe any
substantive opposing views expressed
by governing board members, members
of the contract market, or others with
respect to the proposed rule which were
not incorporated into the proposed rule
prior to its submission to the
Commission. Any such description also
should identify the membership interest
categories, as that term is defined by
Commission regulation 1.64(a)(4), of
persons who were opposed to the
proposed rule; and,

(F) Identify any sections of the Act or
the Commission’s regulations that the
Commission may need to amend or
interpret in order to approve or allow
into effect the proposed rule. To the
extent that such an amendment or
interpretation is necessary to
accommodate a proposed rule, the
contract market must provide a
reasoned analysis supporting its
submission.

(ii) The Commission may remit to the
contract market, with an appropriate
explanation where practicable, and not
accept for review any rule submission
that does not comply with the form and
content requirements of paragraphs
(c)(1)(i) (A) through (F) of this section.

(iit) The Commission may notify the
contract market within ten days after
receipt of a submission filed pursuant to
paragraph (c)(1) of this section, that the
proposed rule raises novel or complex
issues which require additional time for
review or is of major economic
significance and therefore that the
review period has been extended as
specified in paragraph (c)(3) of this

section. This notification will briefly
specify the nature of the issues for
which additional time for review is
required.

(2) All proposed contract market rules
submitted for review under paragraph
(c) of this section may be deemed
approved or be placed into effect, as
appropriate, ten days after Commission
receipt (or at such earlier time as may
be determined by the Commission)
unless:

(i) The Commission notifies the
contract market that the submission
does not comply with the form and
content requirements of paragraph
(c)(2)(i) of this section;

(ii) The Commission notifies the
contract market that the review period
for the submission has been extended
pursuant to paragraph (c)(1)(iii) of this
section; or

(iii) The contract market agrees to
another, specified review period.

(3) Any rule for which the
Commission extends the review period
pursuant to paragraph (c)(1)(iii) of this
section may be deemed approved or be
placed into effect, as determined by the
Commission, forty-five days after
Commission receipt of such rule or
seventy-five days after Commission
receipt in the case of rules that have
been published for comment in the
Federal Register (or at such earlier time
as may be determined by the
Commission) unless the Commission
notifies the contract market that:

(i) The submission, including any
supplementary materials and in
consideration of any comments from the
public or other government agencies,
does not comply with the form and
content requirements of paragraph
(c)(2)(i) of this section; or

(if) The Commission intends to
institute a proceeding to disapprove the
rule pursuant to the procedures
specified in section 5a(a)(12)(A) of the
Act.

(4) A notice of intention to commence
a disapproval proceeding issued
pursuant to paragraph (c)(3) of this
section will:

(i) Identify the nature of the issues
raised by the proposed rule and the
specific sections of the Act or the
Commission’s regulations that the rule
appears to violate; and,

(ii) State that the Commission may
commence disapproval proceedings for
the proposed rule within thirty days
after the Commission’s issuance of the
notification, unless within fifteen days
of receipt of such notice the contract
market:

(A) Withdraws the rule, or

(B) Requests the Commission to
review the rule pursuant to the one
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hundred and eighty day review
procedures set forth in section
5a(a)(12)(A) of the Act.
* * * * *

Issued in Washington, D.C. on February 27,
1997, by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 97-5568 Filed 3-6-97; 8:45 am]
BILLING CODE 6351-01-P

17 CFR Parts 1 and 5

Revised Procedures for Commission
Review and Approval of Applications
for Contract Market Designation and of
Exchange Rules Relating to Contract
Terms and Conditions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rulemaking.

SUMMARY: On November 22, 1996, the
Commodity Futures Trading
Commission (““Commission”) proposed
rules amending its procedures relating
to the review and approval of
applications for contract market
designation and proposed exchange rule
amendments relating to contract terms
and conditions. Based upon its
consideration of the comments received
in response to its Notice of Proposed
Rulemaking, 61 FR 59386 (November
22,1996), and upon its independent
analysis, the Commission is
promulgating new rule 5.1.

Rule 5.1 establishes fast-track
procedures for Commission review of
exchange applications for contract
market designation as an alternative to
the current review procedures. Under
these alternative procedures,
applications for designation of cash-
settled and other specified futures and
option contracts will be deemed to be
approved ten days—and all others,
forty-five days—after receipt, unless the
exchange is notified otherwise. The
final rules have been modified, in
response to public comment, by
including within the ten-day category
proposed option contracts based upon
futures contracts that are already
designated and by confirming explicitly
within the rule that exchanges may
modify applications nonsubstantively
under the fast-track review procedures.

The Commission also is amending
rule 1.41, as proposed, to provide an
alternative fast-track review of proposed
amendments to contract terms or
conditions. These procedures are
similar to those for contract market
designations and include both ten-day
and forty-five-day review periods. These
review periods can be extended for one

thirty-day period in appropriate
instances. In a companion notice
published separately in the Federal
Register, the Commission also is
adopting fast-track procedures relating
to the review of proposed exchange
rules which do not relate to contract
terms or conditions.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT: Paul
M. Architzel, Chief Counsel, Division of
Economic Analysis, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, N.W.,
Washington, D.C. 20581, (202) 418—
5260, or electronically,
[PArchitzel@cftc.gov].

SUPPLEMENTARY INFORMATION:

I. Statutory and Regulatory
Requirements for Commission
Designation of Proposed Contract
Markets

The requirement that boards of trade
meet specified conditions in order to be
designated as contract markets has been
a fundamental tool of federal regulation
of commodity futures exchanges for the
past seventy-five years.1 Prior to the
1974 amendments to the Commodity
Exchange Act, 7 U.S.C. 1 et seq. (“‘Act”),
however, the statutory scheme did not
require the Commodity Exchange
Authority (““CEA”), the Commission’s
predecessor agency, to approve in
advance the trading of all new futures
contracts,2 nor did it require agency
approval of exchange rules before they
became effective. Rather, exchange rules
amending the terms and conditions of
futures contracts were subject only to
disapproval after becoming effective.

1See, Futures Trading Act of 1921, Pub. L. 67—
66, 42 Stat. 187 (1921). Designation as a contract
market under the 1921 Act was contingent upon a
board of trade’s meeting specified statutory criteria,
including providing for the prevention of
manipulative activity. Although the
constitutionality of this Act was successfully
challenged as an improper use of the Congressional
taxing power in Hill v. Wallace, 259 U.S. 44 (1922),
all subsequent legislation regulating the futures
industry followed this pattern.

2Prior to 1974, the Act defined “commodity’ by
specific enumeration. Accordingly, new contracts
that were not so enumerated were unregulated. The
definition of commodity periodically would be
updated to include additional commodities in
which trading had commenced on those exchanges
which traded other regulated contracts. For
example, livestock and livestock products were
added to the Act’s definition of “‘commodity” as
part of the 1968 amendments to the Act, after such
contracts had already begun trading on the Chicago
Mercantile Exchange. Pub. L. 90-258 section 1(a),
49 Stat. 1491 (1968).

Other futures exchanges, including the
Commodity Exchange, Inc. and the former Coffee
and Sugar and Cocoa exchanges, operated wholly
outside of the regulatory scheme.

See, Pub. L. 90-258, sec. 23, 82 Stat. 33
(1968).

The 1974 amendments to the Act
rejected that approach. Instead, as part
of Congress’ overall intent to strengthen
federal regulatory oversight of the
futures industry, the 1974 amendments
provided for a meaningful government
review of all new futures contracts
before trading could begin and of
proposed amendments to the terms or
conditions of existing contracts. See, H.
Rep. No. 93-975, 93d Cong., 2d Sess. at
78, 82 (1974).

Subsequently, Congress reinforced
this determination by enhancing the
opportunity for public participation in
the Commission’s review procedures.
As part of the 1978 amendments to the
Act, Congress added the provision
requiring a public comment period for
economically significant proposed
exchange rules. That amendment to
section 5a(a)(12) of the Act was offered
from the floor during debate in the
House of Representatives. In offering
this amendment, Representative AuCoin
reasoned that

[m]any of the notifications [of changes to
exchange rules] approved by this
Commission are technical and rather
noncontroversial.

However, there are a number of proposed
rule changes that are controversial because of
their expected impact on the way a particular
commodity is traded or on the broader effects
that a change may bring about in the
production and distribution of that
commodity.

124 Cong. Rec. H7312 (July 26, 1978).

Over the years, the Commission has
demonstrated flexibility in
implementing its regulatory mandate to
review and approve new contracts and
amendments to existing contracts. Based
upon its administrative experience, the
Commission periodically has revised
and updated its procedures to provide
exchanges with more specific criteria for
meeting the contract market designation
requirements; to reflect new
developments in futures trading—such
as the introduction of financial futures,
futures on aggregates or indices of
securities and cash settlement as a
substitute for physical delivery; and,
where appropriate, to lessen the burden
on applicants by reducing the
information required and streamlining
the form of application.

In this regard, Guideline No. 1, 17
CFR part 5, appendix A, which provides
guidance on the information to be
included in designation applications
and on the criteria for meeting the
statutory designation requirements, was
last amended in January 1992. The 1992
amendment substantially reduced and
streamlined the guideline’s



Federal Register / Vol. 62, No. 45 / Friday, March 7, 1997

/ Rules and Regulations 10435

requirements. Indeed, much of the
application for option contracts has
been reduced to the form of a checklist.
Moreover, under the 1992 amendments,
applications for designation of futures
contracts need not duplicate any of the
analysis or justification of contract
terms which have been previously
approved, reducing greatly the length of
the justification or analysis required in
a typical application for designation.

Despite the progress already made in
reducing the paperwork requirements
associated with designation
applications, the Commission, in
proposing these fast-track review rules,
gave notice of its intention broadly to
reexamine the form and content
requirements of Guideline No. 1. This
would include consideration of the
possible applicability of an option-style
checklist to applications for designation
of proposed futures contracts. 61 FR
5991.3 Implementation of fast-track
review and approval procedures,
separately and together with the
planned revision of the format and
content requirements for designation
applications, should result in
significantly streamlining the
procedures and regulatory requirements
associated with the current contract
designation process.4

I1. The Proposed Rules

The Commission proposed rules
streamlining the procedures for the
review of applications for contract
market designation and of proposed
exchange rule amendments relating to
the terms and conditions of existing
contracts. The thirty-day comment
period ended on December 23, 1996, but
was extended at the request of several
exchanges until January 16, 1997, 61 FR
68175 (December 27, 1996).5

3Several commenters questioned the
Commission’s commitment to undertake this review
expeditiously, citing the Commission’s
determination to propose these fast-track review
rules separately. Rather than indicating a lack of
commitment to its expressed intention, this
statement accurately assessed the relative
complexity of the undertaking and demonstrated an
intention to put improvements to its review and
approval procedures in place as soon as possible.

4The Commission has also modified many of its
internal procedures to expedite further the review
and approval of new contracts and proposed
amendments to existing contracts. In 1992, the
Commission established a policy to notify the
public of the availability of proposed contract terms
for comment by publication in the Federal Register
within one week of receipt of an application. In
addition, under these procedures, substantive
issues are identified and communicated informally
to the exchange very shortly after receipt,
permitting a prompt resolution.

5By Petition dated December 17, 1996, the New
York Mercantile Exchange, joined by the Chicago
Board of Trade and the Chicago Mercantile
Exchange, requested that the thirty-day comment

Although the Commission proposed
rules whereby the overall time to review
and act on exchange submissions could
be significantly shortened, the proposed
rules did not alter the underlying legal
requirement that these rules be subject
to Commission review and prior
approval before becoming effective. The
Commission reasoned that prior
Commission approval of proposed
contracts remains in the public interest
because,

[i]n the absence of properly designed contract
terms, damage to hedgers or industry pricing
may result before corrections to the contract
can be made. The impact of a market
manipulation or other disruption in a newly
introduced futures contract potentially could
be far wider than the futures market itself,
adversely affecting the underlying cash
market, as well. Correcting this type of
problem after trading has already begun may
require extraordinary measures such as
emergency action. At a minimum, such an
occurrence would probably result in
diminished credibility for futures trading in
that contract, and possibly for futures
trading, generally.

61 FR 59386 (footnote deleted).

Specifically, the Commission
proposed a new rule 5.1 providing for
a ten-day review period, after which—
absent any contrary action by the
Commission—the contracts would be
automatically deemed to be approved.
The Commission proposed that this
procedure be applicable to all cash-
settled futures and option contracts,
except those for the domestic
agricultural commodities enumerated in
section 1a(3) of the Act or subject to the
special procedures of the Johnson-Shad
jurisdictional accord, 6 and to all futures
and option contracts on foreign
currency. This is the same time period
as provided under the Commission Part
36 exemptive rules. See, Commission
rule 36.4, 17 CFR 36.4 (1996).

For all other contracts, the
Commission proposed to reduce by half
the average time now required for
contract market designation. These
applications for contract market
designation would be deemed to be
approved by the Commission forty-five
days after receipt. As proposed, both the
ten-day and forty-five-day review
periods could be extended for one
thirty-day period, in appropriate
instances. The fast-track review periods
would be available only for applications
for designation that are complete and
not substantively amended after filing,

period on fast-track designation procedures be
extended.

6See, section 2(a)(1)(B) of the Act. Proposed
contracts subject to this provision of the Act are not
eligible for fast-track treatment generally, under
either the ten-day review provision or the forty-five
day review period discussed below.

except as requested by the Commission.
The Commission would continue to
publish for public comment notice of
the availability of the terms of those
applications for designation subject to
the forty-five-day review period, but
proposed to reduce the public comment
period for such fast-track applications
from thirty days, as currently provided
under appendix D to part 5, to fifteen
days.

The Commission proposed to amend
its procedures for reviewing proposed
exchange rule amendments to the terms
and conditions of existing contracts
consistent with the proposed changes to
its review of applications for new
designations. 7 Thus, in light of the
existing provisions for ten-day review of
many categories of such proposed
exchange rule amendments, the
Commission proposed to add to
Commission rule 1.41(b) a fast-track
review procedure consistent with the
proposed forty-five-day fast-track review
for designation applications.

With regard to publication for public
comment, the Commission proposed to
reduce the comment period to fifteen
days for those rules published as a
matter of discretion based upon a
finding that “publication * * *isin the
public interest and will assist the
Commission in considering the views of
interested persons.” Commission rule
140.96(b), 17 CFR 140.96(b). The
Commission determined to maintain a
thirty-day comment period for those
rules that are published because they
are determined to be of major economic
significance. See, section 5a(a)(12)(A) of
the Act.

I1l. Comments Received and Final
Rules

The Commission received seven
comment letters from eight commenters.
The commenters included four futures
exchanges, a securities exchange, an
industry association, and two
academics. All but two of the
commenters advanced the position that
the proposed rulemaking, although
well-intentioned, did not go far enough
to relieve the exchanges from the
perceived competitive burden which
they argued the approval process
entails. These commenters argued that
only through amendment of the Act can
the exchanges’ competitiveness be
restored. Those comments are best

7In general, only contract terms and conditions,
with the exception of rules setting margin, are
required to be submitted for Commission review
and approval. See, section 5a(a)(12)(A) of the Act.
Changes to contract specifications, which can
modify a contract significantly, are given the same
type of review they would receive if submitted as
part of an application for a new designation.
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addressed by Congress. Nevertheless, it
may be instructive to respond to those
comments here, particularly insofar as
they are likely based upon assumptions
and premises common to those
comments which respond to the
proposed rules.

a. Competitiveness as the Impetus for
Fundamental Restructuring of the
Process for Contract and Rule
Amendment Approval

The Commission, from its inception,
has always been careful to consider the
effect of its actions on competition in,
and the competitiveness of, the U.S.
futures industry. It routinely strives to
impose the least restrictive regulatory
approach necessary to accomplish the
goals and objectives of the Act. 8 After
carefully considering the comments, the
Commission believes that streamlining
the current procedures, while
maintaining the current prior approval
standards, offers the best balance
between protection of the public and
cost reduction, as well as best
conserving both Commission and
exchange staff resources.

In this regard, the Commission
carefully and fully analyzed the nature
of global competition in the futures
industry in a major 1994 study
mandated by Congress as part of the
1992 amendments to the Act. That study
analyzed the growth of futures trading
in non-U.S. markets and the relative
decline in the global market share of
U.S. exchanges and concluded that U.S.
exchanges remain leaders in innovation
and generally have reached the global
market first with new products.

The Commission is supportive, in
general, of initiatives of U.S. exchanges
to become more competitive. © However,
fundamentally restructuring the process
for listing new products as advocated by
many of the commenters will not
address the real factors which explain
the growth of foreign markets. Foreign
exchanges, by and large, have succeeded
by developing products similar to those
offered on U.S. exchanges but tailored to
their home markets. 10 A second strength
enjoyed by foreign competitors arises
from time-zone advantages, whereby
foreign futures exchanges are open for
trading at the same time as important

8See, section 15 of the Act.

9The Commission has encouraged industry-wide
innovation and modernization in trading systems.
In this regard, for example, the Commission
sponsored a round-table on October 16, 1996, to
highlight issues relating to electronic order routing
and trading systems.

10For example, many foreign exchanges trade
interest-rate contracts based upon the sovereign
debt of the nation in which they are located.

centers for trading in the underlying
cash market.

The Commission found no evidence,
however, that disparities in the
regulatory frameworks of various
jurisdictions, and of the procedures for
listing new contracts in particular, were
a major factor explaining the success of
various exchanges in the global market.
Moreover, in general, the trend among
foreign authorities has been to
strengthen their regulatory regimes,
rather than to weaken them. This is a
process supported and advanced by the
Commission. 11 Thus, the
appropriateness of the Commission’s
proposed rules for fast-track review
should be analyzed solely on their own
merit, and not measured against a vague
notion that restructuring the approval
process will address the competitive
challenges faced by the exchanges.

b. The General Role of Self-Regulation
in the Rule Approval Process

In addition to their arguments based
on competitiveness, several exchanges
also reject the fast-track approach on
general philosophical grounds
concerning the appropriate scope of
government oversight of self-regulatory
organizations (*‘SROs”’). The Chicago
Board of Trade (“‘CBT"), for example,
argues that the Act’s current
preapproval framework is premised
upon the erroneous presumption that
“‘exchanges are either incapable of
acting or cannot be trusted to act as
responsible SROs in compliance with
(their) obligations under the CEA.” The
CBT therefore advocates a fundamental
legislative restructuring of the Act’s
review provisions.

The CBT maintains that Commission
oversight can, and should, be relaxed
because market incentives, such as
avoidance of damage to its valuable
reputation, will guide exchanges to take
appropriate self-regulatory actions. The
CBT, in its view, already provides
sufficient opportunity for public input
into its design of contracts and rule
changes as a matter of business self-
interest; public participation at a later
stage of review under the aegis of
government oversight is unnecessary
because “‘business judgment tells * * *
(the CBT) (to) be careful and diligent in
the exercise of (its) regulatory judgment
* *x * _“CBT Comment Letter dated

11The Commission has been a world-leader in
promoting the strengthening of regulatory oversight
as futures trading becomes more global in nature.
This process has accelerated in light of
developments in connection with the Barings, Plc.
and Sumitomo Corp. situations. See, Windsor
Declaration issued May 17, 1995, and London
Communique on Supervision of Commodity
Futures Markets (November 26, 1996).

January 16, 1997, at 9 (emphasis in
original).

The Commission agrees that market
incentives, enlightened business
judgment and the desire to protect
reputation are strong motivations which
can lead to a high degree of self-
regulation. Far from having a
presumption that exchanges are either
incapable of acting responsibly or not to
be trusted, the Commission presumes
that the exchanges will, in fact, act
responsibly. Nevertheless, experience
demonstrates that there have been
instances when government oversight
and action have been required to
address particular instances where
business judgments by the exchange
membership did not appear to offer
sufficient guidance to inform fully an
SRO'’s regulatory judgment. 12

The exchanges also argue that
replacing prior approval with post-
introduction intervention in troubled
markets is a superior approach to these
issues. For example, although the CBT
agrees that ““[n]o one questions that
contract design flaws could make a
contract susceptible to manipulation,” it
disagrees with the Commission’s
assessment that review of contracts
before they begin to trade is one of the
most effective market surveillance tools.
The CBT states that, based on its
experience, the exchange’s
“‘comprehensive market surveillance
program is the most effective way to
protect our markets.”

The Commission advocates careful
preapproval review in order to reduce
the need to intervene in markets which
are trading. The Commission agrees that
futures exchanges generally have
adequate programs of market
surveillance, as is required by the
current provisions of the Act and
Commission rules. Where contract terms
are appropriately set, however, market
forces will respond to factors of supply
and demand, without the need for
regulatory intervention—by either the
SRO or the government. Thus, the hand
of regulation may be heaviest where
preapproval review is lessened in favor
of the more drastic forms of intervention
necessary to address problems after

120ften, the Commission receives few or no
public comments on contract market designations
or on exchange rule changes. This is to be expected.
It indicates that the exchange has indeed received
and considered input from interested outside
sources in connection with a proposal. However,
there are more than a few designation applications
or proposed exchange rule changes every year that
elicit a significant number of comments, casting
doubt upon the exchange’s theory that its business
self-interest will reliably inform all of its regulatory
judgements. See e.g., Notification to the CBT to
Amend Delivery Specifications, 61 FR 68175
(December 12, 1995).
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trading begins. Accordingly, the
Commission remains convinced that the
current structure of the Act best serves
the public interest.

In addition to opposition to the
rulemaking in favor of legislative action,
certain exchanges raised objections to
specific provisions of the proposed
rules. For example, the New York
Mercantile Exchange (“NYMEX")
opined that the ten-day review
provision should be applied more
broadly, stating that, “‘if Commission
staff can review (cash-settled) contracts
within ten days, the same time frame
also should apply to contracts involving
physical delivery.” As explained in the
Notice of Proposed Rulemaking, the
Commission afforded ten-day treatment
to foreign currency and cash-settled
contracts based on its many years of
administrative experience reviewing
applications for designation from all of
the nation’s futures exchanges. In the
Commission’s experience, contracts for
foreign currency and (with the
exception of those agricultural
commodities which are enumerated in
section 1a(3) of the Act) contracts
providing for cash-settlement for the
most part raise fewer issues requiring
careful analysis than do contracts for
physical delivery. This is especially true
where the cash-settlement price is
determined by a reputable third-party
for commercial purposes other than
solely for settlement of the futures
contract.13

NYMEX also questions why the ten-
day review period is available only to
options on those foreign currency and
cash-settled futures contracts eligible for
ten-day review. Although options on
physicals may raise issues regarding
delivery and deliverable supplies,
options on futures contracts generally
raise few issues independent of the
underlying futures contracts.
Accordingly, as NYMEX’s question
suggests, options on futures typically
could be included under the ten-day
review period.

However, applications for designation
of new futures contracts and options on
those futures contracts generally are

13Many of the exchange commenters complain, as
does the CBT, that cash-settled contracts raise
issues which are not inherently more or less
complicated than those raised by contracts for
physical delivery. The Commission agrees that
some cash-settled contracts do raise issues which
would require more than ten days to analyze. That
is why it proposed to maintain a degree of
flexibility in the process by permitting the
Commission to extend the ten-day review period for
those cash-settled contracts that raise novel or
complex issues. In this way, the Commission has
sought to balance the need for speedy, yet
meaningful contract review.

submitted together.14 Because such an
option is exercised into the futures
contract, the underlying futures contract
must be approved for trading as well.
See, rule 33.41(a)(1)(ii). Accordingly,
both the futures contract and its
associated option should be assigned
the same review period,
notwithstanding the fact that an option
on a futures contract raises few
independent issues. Nevertheless, there
have been rare instances where an
option has been proposed to trade
subsequent to designation of its
underlying futures contract. In those
instances, a ten-day review period is
appropriate. The final rules reflect this
modification.

In addition, all of the exchanges
question inclusion in the fast-track
procedures of any extension of time,
even for novel or complex contracts.
The Chicago Mercantile Exchange
(CME) complains that the Commission
could extend the time because a
contract is novel or complex without
‘‘any necessary nexus between the
nature of such issues and the provisions
of the Act and regulations.”

This proposed provision was not
intended by the Commission to be a
means of enlarging the time for review
routinely or merely because a contract is
novel. The Commission has a laudable
record of encouraging innovation and of
removing regulatory hurdles to novel
contract proposals. However, where
more time is needed to determine
whether an application meets the
requirements for designation because
there are questions remaining on
complex or novel issues, it would be ill-
advised not to provide for a short
extension.

Of course, the Commission agrees that
extensions of the review period should
not be frivolous or unwarranted.
Accordingly, it proposed to notify
exchanges of such extensions,
specifying the particular “issues for
which additional time for review is
required.” Such a requirement is
intended to assure against unnecessary
extensions of time for review. If after
actual experience with this rule,
however, the exchanges believe that it
has been abused, they can petition the
Commission to amend it. Such
flexibility is a primary benefit of an
agency’s establishing such procedures
by rule, rather than through
congressional statutory amendment.

14The fees associated with applications for
contract market designation recognize the efficiency
of reviewing and designating an option and its
underlying futures contract together and are set at
a lower rate than are fees for a futures contract and
a related option contract that are submitted
separately.

Several exchanges also commented
negatively on including as a proposed
ground for terminating fast-track review
an application’s failure to comply with
the applicable form or content
requirements. The CME argues that
Guideline No. 1 asks for a great deal of
information, ‘“much of which may not
be relevant to the ultimate question of
whether the contract should be
disapproved for violating a statutory or
regulatory condition of designation.”
The CBT argues that, “given the level
and extent of detail required by
Guideline No. 1, coupled with the open-
ended obligation Guideline No. 1
imposes * * * the determination of
whether an application is ‘complete
upon submission’ is highly subjective
and open to misuse.” CBT Comment
Letter at 11.

The facts, however, do not justify
such fears. The informational
requirements of Guideline No. 1 are in
fact related to whether the terms of a
proposed contract violate a provision of
the Act or Commission rules. The vast
majority of the information required to
be provided under Guideline No. 1
relates to consistency of the delivery
terms of the proposed contract to the
underlying cash market, based upon the
statutory requirements that delivery
terms be set so that contracts are not
readily susceptible to manipulation.
Compare, Part 5, Appendix A(a)(2)(i)—
(v) and (3) to sections 5 and 5a of the
Act. Moreover, the number of times that
proposed contracts are formally deemed
to be materially incomplete are
relatively few.15

The CME concedes that it “‘can
sympathize with the CFTC’s position
that it should not be required to give
expedited review to an application that
contains material deficiencies.” It
suggests that where such deficiencies
exist, rather than the proposed
contract’s becoming ineligible for fast-
track review, the exchange

should be afforded an opportunity to correct
the deficiency and then resume the fast-track

15The Commission rarely deems a contract
application to be incomplete on the basis that
additional information is needed. Rather, the
typical practice is for staff to make targeted requests
to exchanges for additional information which is
necessary to make clear whether particular terms or
conditions violate or may violate a provision of the
Act or Commission rules. Generally, applications
for designation are found to be “materially
incomplete” only when actual modifications to the
specific terms that have been submitted for review
are required to bring the proposed contract into
compliance with the Act or Commission
regulations.

Similarly, few proposed amendments to contract
terms are remitted for failure to comply with the
applicable form or content requirements. No such
rule amendments have been remitted in the current
fiscal year or in fiscal year 1996.
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review process. The statement in the CFTC
proposal that an amendment or supplement
to an exchange’s application renders the
application ineligible for fast-track review
seems overly harsh. At worst, an amendment
or supplement to the application should
cause the clock for the fast-track process to
be reset.

CME Comment Letter, dated January 16,
1997, at 7.

A careful reading of the proposed
rules reveals that the Commission,
under proposed rule 5.1(a)(ii)(6), did
indeed leave open the possibility that in
appropriate circumstances the
Commission could request that
exchanges substantively amend the
terms of a proposed contract under the
fast-track procedures. The Commission
anticipates that such requests would be
made to exchanges where a term or
condition of a proposed contract
appears to violate a provision of the Act
or Commission rules, but could be cured
readily within the time remaining.16

In this regard, the thirty-day extension
available for certain novel or complex
applications should not be viewed by
the exchanges as an additional period
within which to cure defects in
otherwise straightforward applications.
Nor is the Commission modifying the
proposed rule to provide that in such
instances the time for fast-track review
be reset. This would add an unnecessary
level of complexity to the fast-track
review procedures, particularly in light
of the relatively prompt review and
approval of submissions under current
procedures.1” Where Commission staff
identify serious defects in the contract
terms that cannot be cured within the
time remaining for fast-track review and
which would result in a
recommendation that the Commission
disapprove a proposal, the Commission
will terminate fast-track review. Because
disapproving applications for
designation or proposed exchange
amendments requires significant staff
resources, this termination provision is
intended to offer exchanges the
opportunity to supplement an
incomplete record or cure a defect in a
proposed application for contract

16 For example, where a contract for foreign
currency called for delivery in a manner contrary
to the law of the issuing sovereign, but the delivery
provisions could be modified to make delivery
legal, the Commission could request that the
modification be made, provided that there were
sufficient time in the ten-day review period for the
exchange to comply.

170f course, where an exchange wishes to cure
a defect in a proposed contract after submission, it
is free to withdraw the original submission and
submit a new, amended application for fast-track
review. This, in essence, is a mechanism within the
contours of the rules as proposed by which an
exchange can “‘reset” the review period simply,
without adding undue complexity to these rules.

designation or amendment of a contract
term without engaging in a disapproval
proceeding.

Although the Commission would
prefer to permit exchanges an
opportunity to supplement an
incomplete record or to cure a potential
defect and then to move forward toward
approval of the application, rather than
to initiate disapproval proceedings, the
final determination in such instances of
whether disapproval proceedings
should be initiated will rest with the
exchange. As the Commission explained
in the Notice of Proposed Rulemaking,
an exchange may require the
Commission to decide either to approve
or to initiate disapproval of a contract or
proposed exchange rule at the time that
fast-track review is terminated. It stated
that,

[w]here a proposed contract originally filed
for fast-track review appears to violate a
statutory or regulatory requirement, the
Commission presumes that the exchange
would prefer to convert the application to
one for review under current procedures

* * * However, when exchanges prefer that
the Commission render a decision whether to
disapprove the application as filed, the
Commission will institute a formal
disapproval proceeding upon notification
that the exchange views its application as
complete and final as submitted.

61 FR 59389 (footnote omitted).

Finally, several of the exchanges
complained that not permitting them
substantively to revise their applications
or rule submissions penalized them for
trying to improve the proposed contract
or rule.18 This argument is somewhat at
odds with the exchanges’ other
arguments that, because they expend
such great resources in perfecting their
proposed contracts, Commission review
is unnecessary and wasteful. The CME
argues, somewhat more consistently,
that substantive revisions are made to
proposed contracts during the review
period, but only because exchanges
“currently have an incentive to rush
new contract applications in as soon as
possible to ‘start the clock.’”

The exchanges have maintained that,
as a consequence of business incentives,
new contracts are thoroughly analyzed
by the exchanges. If so, one would
expect new contract applications to be
complete when submitted. Moreover, to
the extent that the time period for
review at the outset is known to be brief,
the incentive to submit incomplete

18Both NYMEX and the Coffee, Sugar and Cocoa
Exchange noted that, although the preamble stated
that exchanges would be permitted to make non-
substantive amendments to their submissions, such
as correcting typographical errors, the proposed
rule did not explicitly include such a provision.
The final rule has been modified so to provide.

applications for review prematurely
should be diminished. In either case,
these fast-track procedures will realign
the contract approval process along the
lines advocated by the exchanges.
Complete, well-thought-out proposed
contracts, even novel or complex ones,
should speed through the review
process, validating the quality of the
exchanges’ proposals and conserving
scarce Commission resources.

One commenter, the Futures Industry
Association (“FIA”), supported the
Commission’s proposed fast-track rules
as “‘an essential next step in the
evolution of the Commission’s rule
review procedures.” The FIA “‘estimates
that its members effect more than eighty
percent of all customer transactions
executed on United States contract
markets.” It notes that ‘“‘although
exchanges have the obligation to act in
the public interest and may be expected
to do so, the determination with respect
to whether a particular contract or rule
is in the public interest is properly
vested in the Commission.”

Moreover, the FIA agrees with the
Commission’s concern that the
procedures applicable to contract
market designation and approval of
rules retain a measure of flexibility,
stating:

The vast majority of exchange rule
submissions, whether in the form of an initial
application for designation as a contract
market or a subsequent amendment have
been approved without controversy, and
such rules will benefit from the expedited
review procedures. However, * * * from
time to time certain exchange rules relating
to the terms and conditions of contracts have
raised significant concerns for FIA members
as well as other market participants.
Moreover, the impact of a particular rule has
not always been evident on its face, either to
the Commission, industry participants or, in
some cases, the submitting exchange. It is
essential, therefore, that the Commission
retain the flexibility inherent in the proposed
rules to assure the opportunity for thoughtful
analysis and comment in appropriate
circumstances.

FIA Comment Letter, dated January 21, 1997
at 3.19

In addition, the FIA notes that
membership organizations, and the
exchanges themselves, will have
difficulty in responding within the time
frames provided under these rules.

19 An additional commenter, the New York Stock
Exchange, while not commenting on the fast-track
review procedures, noted its interest in preserving
the public’s ability to comment on particular rule
amendments. The NYSE requested that the
Commission publish all proposals to amend circuit
breakers. It is the Commission’s current policy,
which it will continue, to publish for public
comment all proposed amendments affecting circuit
breakers coordinated among markets. See, e.g., 61
FR 68722 (December 30, 1996).
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Indeed, several exchanges requested an
extension of the comment period in this
very proposed rulemaking.20
Accordingly, the FIA requests that the
Commission consider taking steps in
addition to publication in the Federal
Register to disseminate more quickly
information regarding matters pending
under these fast-track procedures. It
suggests, in particular, that the
Commission use its internet web site to
do so.

The Commission agrees with the
FIA’s assessment that all interested
parties—the Commission, the
exchanges, industry member
associations and other interested
membership organizations or
individuals—will have difficulty
meeting the shortened time frames of
these fast-track procedures and will
endeavor to find ways to ease this
burden on interested parties. The
Commission intends to implement FIA’s
suggestion and will post notice on the
internet of the filing of all proposed
designation applications and
amendments to contract terms,
including the dates when the review
period terminates. The Commission also
encourages the use of electronic filing of
comments and other submissions in
order to reduce the time burdens
imposed by these rules.

IV. Implementation

These rules constitute a necessary
first step in a potentially profound
restructuring of the relationship
between the Commission and the
exchanges with respect to the
Commission’s oversight and review and
approval of contract market applications
and proposed rule amendments.
Applications for contract market
designation that have been submitted in
advance of the effective date of these
rules may not have been prepared by the
exchanges with this new relationship
and timetable in mind, with the
expectation that adjustments to the
pending submissions would be made
during the review process.

The Commission, in implementing
these rules will offer the exchanges the
maximum regulatory relief and
flexibility possible. Accordingly, when
these rules become effective, the
Commission will treat all pending
contracts and proposed rule
amendments as having been submitted
under the fast-track procedures as of the
rules’ effective date, unless instructed
otherwise by the exchange. However,

20 As noted above, the thirty-day comment period
on these proposed rules was extended pursuant to
a petition for extension by NYMEX, joined by
several of the exchanges.

where approval of pending contract
applications or proposed rule
amendments would be accelerated by
using existing procedures, the
Commission will continue to process
those designation applications or
proposed rule amendments under those
existing procedures.

V. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C 601 et seq., requires
that agencies, in promulgating rules,
consider the impact of these rules on
small entities. The Commission has
previously determined that contract
markets are not ““small entities” for
purposes of the RFA, 5 U.S.C. 601 et
seq. 47 FR 18618 (April 30, 1982). These
amendments establish alternative
streamlined procedures for Commission
review and approval of applications by
contract markets for additional
designations and of amendments to
contract terms and conditions.
Accordingly, the Chairperson, on behalf
of the Commission, hereby certifies,
pursuant to 5 U.S.C. 605(b), that the
action taken herein will not have a
significant economic impact on a
substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act
(““PRA”) of 1980 (Act), 44 U.S.C. 501 et.
seq., imposes certain requirements on
federal agencies (including the
Commission) in connection with their
conducting or sponsoring any collection
of information as defined by the PRA.
While this rulemaking imposes no
burden, the group of rules (3038-0022)
of which these are a part has the
following burden:

Average burden hours per response—
3,546,26.

Number of respondents—10,971.

Frequency of response—on occasion.

Copies of the OMB-approved
information collection package
associated with this rule may be
obtained from Gerald P. Smith,
Clearance Officer, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, N.W.,
Washington, D.C. 20581. Telephone:
(202) 418-5160.

List of Subjects
17 CFR Part 1

Commodity exchanges, Contract
market rules, Rule review procedures.

17 CFR Part 5

Contract markets, Designation
application.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, sections 4c, 5, 5a, 6 and 8a
thereof, 7 U.S.C. 6¢, 7, 7a, 8, and 12a,
the Commission hereby amends Chapter
I of Title 17 of the Code of Federal
Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for part 1
continues to read as follows:

Authority: 7 U.S.C. 2, 4, 4a, 6, 6a, 6b, 6¢C,
6d, 6e, 6f, 6g, 6h, 6i, 6j, 6k, 61, 6m, 6N, 60,
7,7a,9, 12, 12a, 12¢, 13a-1, 13a-2, 16, 19,
21, 23 and 24.

2. In §1.41(b), the introductory text,
paragraphs (b)(1), (b)(2), (b)(3), (b)(4),
(b)(5) and the concluding text are
redesignated as (b)(1)(i), (b)(1)(i)(A),
(b)(1)()(B), (b)(1)(I)(C), (L)D)(I)(D),
(b)(2)(i)(E), and (b)(1)(ii), respectively;
the first sentence of newly redesignated
paragraph (b)(1)(i) and newly
redesignated paragraph (b)(1)(ii) are
revised; and paragraphs (b)(2) through
(b)(4) are added, to read as follows:

§1.41 Contract market rules; submission
of rules to the Commission; exemption of
certain rules.

* * * * *

(b) Rules that relate to terms and
conditions. (1)(i) Except as provided
herein and in paragraph (f) of this
section, all proposed contract market
rules that relate to terms and conditions
must be submitted to the Commission
for approval pursuant to section
5a(a)(12)(A) of the Act prior to their
proposed effective dates. * * *

(ii) The Commission may remit to the
contract market, with an appropriate
explanation where practicable, and not
accept for review any rule submission
that does not comply with the form and
content requirements of paragraphs
(b)(1)(i) (A) through (E) of this section.

(2) All proposed contract market rules
that relate to terms and conditions
submitted for review under paragraph
(b)(1) shall be deemed approved by the
Commission under section 5a(a)(12)(A)
of the Act, forty-five days after receipt
by the Commission, unless notified
otherwise within that period, if:

(i) The contract market labels the
submission as being submitted pursuant
to Commission rule 1.41(b)—Fast Track
Review;

(ii) The submission complies with the
requirements of paragraphs (b)(1)(i) (A)
through (E), of this section or for
dormant contracts, the requirements of
§5.2 of this chapter;

(iii) The contract market does not
amend the proposed rule or supplement
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the submission, except as requested by
the Commission, during the pendency
of the review period; and

(iv) The contract market has not
instructed the Commission in writing
during the review period to review the
proposed rule under the usual
procedures under section 5a(a)(12)(A) of
the Act and paragraph (b)(1) of this
section.

(3) The Commission, within forty-five
days after receipt of a submission filed
pursuant to paragraph (b)(2) of this
section, may notify the contract market
making the submission that the review
period has been extended for a period
of thirty days where the proposed rule
raises novel or complex issues which
require additional time for review. This
notification will briefly specify the
nature of the specific issues for which
additional time for review is required.
Upon such notification, the period for
fast-track review of paragraph (b)(2) of
this section shall be extended for a
period of thirty days.

(4) During the forty-five day period for
fast-track review, or the thirty-day
extension when the period has been
enlarged under paragraph (b)(3) of this
section, the Commission shall notify the
contract market that the Commission is
terminating fast-track review procedures
and will review the proposed rule under
the usual procedures of section
5a(a)(12)(A) of the Act and paragraph
(b)(1) of this section, if it appears that
the proposed rule may violate a specific
provision of the Act, regulation, or form
or content requirement of this section.
This termination notification will
briefly specify the nature of the issues
raised and the specific provision of the
Act, regulation, or form or content
requirement of this section that the
proposed rule appears to violate. Within
ten days of receipt of this termination
notification, the contract market may
request that the Commission render a
decision whether to approve the
proposed rule or to institute a
proceeding to disapprove the proposed
rule under the procedures specified in
section 5a(a)(12)(A) of the Act by
notifying the Commission that the
contract market views its submission as
complete and final as submitted.

* * * * *

3. Section 1.41b is amended by

revising paragraph (b) to read as follows:

§1.41b. Delegation of authority to the
Director of the Division of Trading and
Markets and Director of the Division of
Economic Analysis.
* * * * *

(b) The Commission hereby delegates,
until the Commission orders otherwise:
(1) To the Director of the Division of

Economic Analysis, with the
concurrence of the General Counsel or
the General Counsel’s delegatee, to be
exercised by such Director or by such
other employee or employees of the
Commission under the supervision of
such Director as may be designated from
time to time by the Director, the
authority to approve, pursuant to
section 5a(a)(12)(A) of the Act and
§1.41(b), contract market proposals,
submitted pursuant to 85.2, to list
additional trading months or expiration
for, or to otherwise recommence trading
in, a contract that is dormant within the
meaning of §5.2; and

(2) To the Director of the Division of
Economic Analysis, and to the Director
of the Division of Trading and Markets,
with the concurrence of the General
Counsel or the General Counsel’s
delegatee, to be exercised by such
Director or by such other employee or
employees of the Commission under the
supervision of such Director as may be
designated from time to time by the
Director, authority to request under
§1.41(b)(2)(iii) that the contract market
amend the proposed rule or supplement
the submission, to notify a contract
market under § 1.41(b)(3) that the time
for review of a proposed contract term
submitted under that section for fast-
track review has been extended, and to
notify the contract market under
§1.41(b)(4) that fast-track procedures
are being terminated.

PART 5—DESIGNATION OF AND
CONTINUING COMPLIANCE BY
CONTRACT MARKETS

3. The authority citation for Part 5 is
revised it to read as follows:

Authority: 7 U.S.C. 6(c), 6¢, 7, 7a, 8 and
12a.

4. Part 5 is amended by adding a new
§5.1, and in Appendix D, by revising
the second sentence, to read as follows:

§5.1 Fast-track designation review.

(a) Cash-settled contracts. Boards of
trade seeking designation as a contract
market under sections 4c, 5, 5a, and 6
of the Act, and regulations thereunder,
shall be deemed to be designated as a
contract market under section 6 of the
Act ten days after receipt by the
Commission of the application for
designation, unless notified otherwise
within that period, if:

(1) The board of trade labels the
submission as being submitted pursuant
to Commission rule 5.1—Fast Track
Ten-Day Review;

(2)(i) The application for designation
is for a futures contract providing for
cash settlement or for delivery of a
foreign currency for which there is no

legal impediment to delivery and for
which there exists a liquid cash market;
or

(ii) For an option contract that is itself
cash-settled, is for delivery of a foreign
currency which meets the requirements
of paragraph (a)(2)(i) of this section or
is to be exercised into a futures contract
which has already been designated as a
contract market;

(3) The application for designation is
for a commodity other than those
enumerated in section 1a(3) of the Act
or subject to the procedures of section
2(a)(1)(B) of the Act;

(4) The board of trade currently is
designated as a contract market for at
least one contract which is not dormant
within the meaning of this part;

(5) The submission complies with the
requirements of Appendix A of this
part—Guideline No. 1 and § 1.61 of this
chapter;

(6) The board of trade does not amend
the terms or conditions of the proposed
contract or supplement the application
for designation, except as requested by
the Commission or for correction of
typographical errors, renumbering or
other such nonsubstantive revisions,
during that period; and

(7) The board of trade has not
instructed the Commission in writing
during the review period to review the
application for designation under the
usual procedures under section 6 of the
Act.

(b) Contracts for physical delivery.
Boards of trade seeking designation as a
contract market under sections 4c, 5, 5a,
and 6 of the Act, and regulations
thereunder, shall be deemed to be
designated as a contract market under
section 6 of the Act forty-five days after
receipt by the Commission of the
application for designation, unless
notified otherwise within that period, if:

(1) The board of trade labels the
submission as being submitted pursuant
to Commission rule 5.1—Fast Track
Forty-Five Day Review;

(2) The application for designation is
for a commodity other than those
subject to the procedures of section
2(a)(1)(B) of the Act;

(3) The board of trade currently is
designated as a contract market for at
least one contract which is not dormant
within the meaning of this part;

(4) The submission complies with the
requirements of Appendix A of this
part—Guideline No. 1 and § 1.61 of this
chapter;

(5) The board of trade does not amend
the terms or conditions of the proposed
contract or supplement the application
for designation, except as requested by
the Commission or for correction of
typographical errors, renumbering or
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other such nonsubstantive revisions,
during that period; and

(6) The board of trade has not
instructed the Commission in writing
during the forty-five day review period
to review the application for designation
under the usual procedures under
section 6 of the Act.

(c) Notification of extension of time.
The Commission, within ten days after
receipt of a submission filed under
paragraph (a) of this section, or forty-
five days after receipt of a submission
filed under paragraph (b) of this section,
may notify the board of trade making
the submission that the review period
has been extended for a period of thirty
days where the designation application
raises novel or complex issues which
require additional time for review. This
notification will briefly specify the
nature of the specific issues for which
additional time for review is required.
Upon such notification, the period for
fast-track review of paragraphs (a) and
(b) of this section shall be extended for
a period of thirty days.

(d) Notification of termination of fast-
track procedures. During the fast-track
review period provided under
paragraphs (a) or (b) of this section, or
of the thirty-day extension when the
period has been enlarged under
paragraph (c) of this section, the
Commission shall notify the board of
trade that the Commission is
terminating fast-track review procedures
and will review the proposed rule under
the usual procedures of section 6 of the
Act, if it appears that the proposed
contract may violate a specific provision
of the Act, regulation, or form or content
requirement of Appendix A of this part.
This termination notification will
briefly specify the nature of the issues
raised and the specific provision of the
Act, regulation, or form or content
requirement of Appendix A of this part
that the proposed contract appears to
violate. Within ten days of receipt of
this termination notification, the board
of trade may request that the
Commission render a decision whether
to approve the designation or to
institute a proceeding to disapprove the
proposed application for designation
under the procedures specified in
section 6 of the Act by notifying the
Commission that the exchange views its
application as complete and final as
submitted.

(e) Delegation of authority. (1) The
Commission hereby delegates, until it
orders otherwise, to the Director of the
Division of Economic Analysis or to the
Director’s delegatee, with the
concurrence of the General Counsel or
the General Counsel’s delegatee,
authority to request under paragraphs

(a)(6) and (b)(5) of this section that the
contract market amend the proposed
contract or supplement the application,
to notify a board of trade under
paragraph (c) of this section that the
time for review of a proposed contract
term submitted for review under
paragraphs (a) or (b) of this section has
been extended, and to notify the
contract market under paragraph (d) of
this section that the fast-track
procedures of this section are being
terminated.

(2) The Director of the Division of
Economic Analysis may submit to the
Commission for its consideration any
matter which has been delegated in
paragraph (e)(1) of this section.

(3) Nothing in the paragraph prohibits
the Commission, at its election, from
exercising the authority delegated in
paragraph (e)(1) of this section.

Appendix D—Internal Procedure Regarding
Period for Public Comment

* * * Generally, the Commission will
provide for a public comment period of thirty
days on such applications for designation;
provided, however, that the public comment
period will be fifteen days for those
applications submitted for review under the
fast-track procedures of §5.1(b) of this part.

* * * * *

Issued in Washington, D.C., this 27th day
of February, 1997, by the Commodity Futures
Trading Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-5567 Filed 3-6—-97; 8:45 am]
BILLING CODE 6351-01-P

17 CFR Parts 1 and 31

Financial Reports of Futures
Commission Merchants, Introducing
Brokers and Leverage Transaction
Merchants

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final Rules.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) is amending its Rule
1.10(d)(4), which requires that each
Form 1-FR filed with the Commission
contain an oath or affirmation attesting
that, to the best knowledge and belief of
the individual making such oath or
affirmation, the information contained
therein is true and correct. The
amended rule provides that, for the
purposes of making this attestation
when filing a financial report with the
Commission electronically, the use of a
personal identification number (“PIN’)
will be deemed to be the equivalent of

a manual signature.r The Commission
also is amending Rule 1.10(c) to account
for the possibility that registrants may
choose to file certain financial reports
electronically using a Commission
issued PIN rather than filing such
reports in paper form with the regional
office of the Commission nearest the
principal place of business of the
registrant. Rule 1.10(c) will permit
electronic filing of financial reports that
are not required to be certified by an
independent public accountant
provided that the Commission obtains
the means to read and process the
electronically transmitted data.2 The
Commission also is adding Rule
1.10(b)(2)(iii) to clarify that certified
financial reports may not be filed
electronically.

In addition, the Commission is
amending Rules 1.10(g) and 31.13(m) to
clarify that certain portions of the
financial reports will be deemed public
and other portions nonpublic, and to
eliminate the requirement that firms
filing financial reports need to
separately bind portions of such reports
generally treated as nonpublic in order
for such portions of the reports to be
accorded nonpublic treatment.
EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Associate Chief
Counsel, or Lawrence T. Eckert,
Attorney Adviser, Division of Trading
and Markets, Commodity Futures
Trading Commission, 1155 21st Street,
N.W., Washington D.C. 20581.
Telephone (202) 418-5450.

SUPPLEMENTARY INFORMATION:
I. Background

On October 25, 1996, the Commission
published for comment proposed
amendments to Rule 1.10 (the
“Proposals”),3 which sets forth the
financial reporting requirements for
futures commission merchants
(““FCMs”) and independent introducing
brokers (“IBIs’’).4 Rule 1.10 requires

1Commission Rule 1.10(h) permits registrants
that are also registered as securities broker-dealers
with the Securities and Exchange Commission to
file a copy of their Financial and Operational
Combined Uniform Single Report (“FOCUS’’) with
the Commission in lieu of Form 1-FR. The
amendments discussed herein are intended to apply
equally to registrants who file Form 1-FR or FOCUS
with the Commission.

2The Commission currently is involved in
discussions with the Chicago Mercantile Exchange
(““CME") to obtain the electronic filing software co-
developed by CME and the Chicago Board of Trade
(““CBT”) and used by CME, CBT and their members.

361 FR 55235.

4 Approximately two-thirds of introducing
brokers enter into a guarantee agreement with an
FCM and thus are not required to raise their own
regulatory capital or file financial reports.
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generally that FCMs file with the
Commission financial reports on Form
1-FR-FCM each quarter and that IBls
file financial reports on Form 1-FR-IB
semiannually.s The Proposals consisted
of several amendments concerning the
electronic filing of such financial
reports, as well as the treatment of the
various portions of financial reports as
either public or nonpublic, whether
filed electronically or in paper form.
Specifically, the Proposals: (1) provide
that for the purposes of making the
attestation under Rule 1.10(d)(4) as to
the truth and correctness of information
contained in electronically filed
financial reports, the use of a PIN would
be deemed to be the equivalent of a
manual signature; ¢ (2) account for the
possibility that registrants may choose
to file electronically financial reports
which need not be certified by an
independent public accountant; (3)
clarify that certified financial reports
may not be filed electronically; (4)
clarify that certain portions of the
financial reports will be deemed public
and other portions nonpublic; and (5)
eliminate the requirement that firms
filing financial reports bind separately
the portions of such reports generally
treated as nonpublic in order for such
portions of the reports to be accorded
nonpublic treatment.

The 30-day public comment period on
the Proposals expired on November 25,
1996. The Commission received one
written comment on the Proposals,
submitted by National Futures
Association (““NFA”). In general, NFA
noted its strong support for the
Commission’s Proposals to allow FCMs
and IBIs to file certain financial reports
electronically, but requested that the
Commission clarify and revise certain
aspects of the proposed amendments.
The Commission has considered
carefully the comments received from

5The Commission recently adopted amendments
to certain of its financial reporting requirements for
FCMs and IBls, including time requirements for
filing Form 1-FR. See 62 FR 4633 (Jan. 31, 1997).

6See also, CFTC Interpretative Letter 96-21,
[1994-1996 Transfer Binder] Comm. Fut. L. Rep.
(CCH) 126,633 (Feb. 29, 1996) (no-action letter
issued to the CBT concerning the attestation of
financial reports where an FCM is organized as a
partnership); Advisory 12-96, reprinted as CFTC
Advisory 96-21 in [1994-1996 Transfer Binder]
Comm. Fut. L. Rep. (CCH) 126,640 (March 8, 1996)
(making relief provided to CBT available to all
FCMs, IBIs and self-regulatory organizations
(“*SROs”)); Advisory 28-96, [1994-1996 Transfer
Binder] Comm. Fut. L. Rep. (CCH) 126,711 (May
28, 1996) (alerting FCMs, IBs and SROs that to the
extent that any SRO program for electronic filing of
financial reports approved by the Commission does
not require a manual signature for purposes of
attestation, the use of a PIN would be deemed to
be the equivalent of a manual signature for
purposes of attestation under Commission Rule
1.10(d)(4)).

NFA. The Commission has determined
to adopt the amendments as proposed
with one minor modification. Amended
Rule 1.10(c) now clarifies that, while the
Commission intends to permit the
electronic filing of noncertified financial
reports, it will permit such electronic
filing only after such time as the
Commission obtains the necessary
computer software to read and process
the electronically transmitted data. The
Commission also has clarified various
matters relevant to the operation of the
amended rules in the discussion below.

I1. Rule Amendments

A. Electronic Filing Issues

The Commission proposed to amend
Rule 1.10(d)(4) such that the use of a
PIN in filing a Form 1-FR pursuant to
Rule 1.10 will be deemed to be the
equivalent of a manual signature under
the rule. The Commission did not
receive any comments concerning the
language of this proposed amendment
and is adopting the provision as
proposed. The amended rule, therefore,
makes clear that the transmission of a
financial report to the Commission or an
SRO under a PIN constitutes a
representation that the person whose
PIN is used in such transmission attests
that, to the best knowledge and belief of
that person, the information contained
in the financial report is true, correct
and complete.” The Commission hopes
that this amendment will encourage and
facilitate the process of electronic filing
of such reports with the Commission
but notes that, while it encourages the
use of the electronic filing option, the
amendments do not mandate electronic
filing with the Commission.8

In the Proposals, the Commission
noted that it intends to adopt
procedures for issuing PINs to facilitate
electronic filing with the Commission
consistent with the procedure currently
in use by SROs such as CBT and the
CME.? In this regard, NFA stated in its
comment letter that it fully supports the
use of PINs as described in the
Proposals. However, NFA recommended
that, with respect to those firms that are
members of an SRO, the Commission
should permit the registrant’s SRO to
assign one PIN to be used by the

7Commission Rule 1.10(c) provides that financial
reports must be filed with the Commission and the
firm’s designated self-regulatory organization
(“DSRO”).

8The Commission may determine to require
electronic filing at some later period, but believes
such a requirement would be premature at this
time. The Commission also encourages the industry
to develop a system of electronic filing of financial
reports that will provide for the development of a
uniform database of financial information with the
least burden upon filers, SROs and the Commission.

961 FR 55235, at 55236.

registrant to file financial reports with
both the Commission and the firm’s
DSRO. Thus, the Commission could
avoid the situation where a registrant
would need to use multiple PINs to file
electronically. NFA stated its belief that
such a situation could be a disincentive
to filing electronically with the
Commission. The Commission has
discussed this issue with CME, which
did not provide a written comment on
this issue, but would be affected along
with the other exchanges by adoption of
NFA’s proposal. CME stated that, for
security reasons, each entity receiving
an electronically filed financial report
should assign a unique PIN to each filer.
If a PIN is too widely known, an issue
arises as to the value of the use of the
PIN for attestation purposes.
Additionally, CME noted that the
software used by FCMs would have to
be modified in order to allow the PIN
number currently used with the
exchange also to be used when filing
with the Commission. Finally, as NFA’s
proposed electronic filing system is
evolving, it appears that there may not
be a need for the Commission to have

a PIN for firms for which NFA is the
DSRO. NFA is proposing to have the
firms for which it is the DSRO file
financial reports directly with NFA.
Under this framework, NFA would then
transmit the electronically filed reports
to the Commission. In light of the
foregoing, the Commission anticipates
that it will issue unique PINs to FCMs
that choose to file their financial reports
with the Commission electronically.

The Commission also proposed to add
new Rule 1.10(b)(2)(iii) and to amend
paragraph (c) of Rule 1.10 to provide
certain clarifications regarding the
Commission’s electronic filing program.
New Rule 1.10(b)(2)(iii), as set forth in
the Proposals, clarified that firms may
not file electronically their certified
financial reports, which must
accompany the application for
registration and be submitted as of each
fiscal year-end following registration.
The amendment to Rule 1.10(c) clarified
that a registrant may file non-certified
financial reports via electronic
transmission using a Commission issued
PIN in accordance with instructions
issued by the Commission. NFA
requested that the Commission delete
the proposed addition of Rule
1.10(b)(2)(iii) as well as the reference in
the proposed amendment to Rule 1.10(c)
with respect to “‘reports which need not
be certified * * *.”” NFA acknowledged
that technology does not yet permit the
electronic filing of a complete certified
report, but recommended that the
Commission include any electronic
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filing restrictions in the instructions to
the forms to be filed rather than in Rule
1.10 itself, in order to accommodate
future technology. The Commission
believes that references to filing
restrictions in the rules themselves
promote clarity. Should the Commission
wish to permit the filing of certified
financial reports in order to
accommodate new technology as it
becomes available, the Commission
could readily amend Rule 1.10 to
account for such change. Accordingly,
the Commission is adopting new Rule
1.10(b)(2)(iii) as proposed. The
Commission is, however, making one
minor modification to the proposed
amendment to Rule 1.10(c). As adopted,
amended Rule 1.10(c) clarifies that the
Commission’s electronic filing program
will begin only if the Commission can
obtain the computer software necessary
to read and to process the data
contained in the electronically filed
reports. The Commission wishes to
avoid a situation in which registrants
would be required to use software to file
their financial reports with the
Commission that is different from the
software used to file such reports with
their DSRO. As noted above, the
Commission currently is engaged in
discussions with CME in an attempt to
obtain the computer software co-
developed by CME and CBT and used
by CME, CBT and their members as part
of CME’s and CBT’s electronic filing
programs.

The Commission further noted in the
Proposals that, at the outset of its
electronic filing program, firms filing
non-certified financial reports
electronically must continue to file a
paper report with the appropriate
regional office of the Commission. The
Commission explained that, following
some experience with electronic
transmission of financial data (the “Pilot
Period™), it may be permissible for firms
to submit non-certified financial reports
to the Commission solely via electronic
transmission. In this regard, NFA
encouraged the Commission to keep its
Pilot Period with respect to its
electronic filing program brief, stating
that firms have little incentive to file
with the Commission electronically if
they also are required to file their
reports in paper form. NFA also
requested that the Commission clarify
that the Pilot Period is intended for the
Commission to gain experience with the
electronic filing program itself and is
not meant to serve as a testing period for
each individual firm’s use of the system.
The Commission shares NFA’s views on
these points and anticipates permitting
firms to file their non-certified financial

reports solely via electronic
transmission as quickly as practicable,
given an adequate time period in which
the Commission can gain experience
with the electronic filing program. At
the conclusion of its Pilot Period, the
Commission intends to change its
instructions regarding filing to eliminate
the requirement that a firm file a paper
copy of its financial report in addition
to filing such report electronically. The
Commission does not anticipate that
additional rulemaking would be
necessary to accomplish this.

B. Freedom of Information Act Issues

In the Proposals, the Commission
noted that, consistent with current
practice, the Commission intends to
respond to a Freedom of Information
Act (“FOIA™) request for a financial
report that was filed with the
Commission solely by electronic
transmission by printing a paper copy of
the responsive public data and
forwarding it to the requestor. The data
which the Commission would print and
forward to the requestor would be the
public portions of a Form 1-FR.
Commission Rule 1.10(g) provides that
these public portions are, for FCMs and
IBls, the statement of financial
condition and the statement of the
computation of the minimum capital
requirements, and, in addition, for
FCMs only, the statements concerning
segregation of customer funds and the
secured amount for foreign futures and
option customers. The proposed
amendments to Rule 1.10(g) would
reconfirm the current demarcation as to
which portions of the Form 1-FR are
generally treated as public and
nonpublic and eliminate the need for
firms to use a separate binding
procedure to receive such treatment for
their reports, whether reports are filed
in paper form or electronically. The
Commission received no comments
with respect to the proposed
amendments to Rule 1.10(g) ° and is
adopting them as proposed.

The Commission has proposed to
clarify, in a separate release, its rules
under FOIA and the Government in the
Sunshine Act (““GINSA”) in order to,
among other things: (1) reaffirm that
certain portions of the Form 1-FR are
generally public and the remainder are
nonpublic; and (2) state that it will no
longer process petitions for confidential
treatment of the generally public

10 Although there are currently no registered
leverage transaction merchants (“LTMs”), the
Commission is also amending Rule 31.13(m) which
currently provides for a separate binding procedure
similar to that set forth in Rule 1.10(g) with respect
to LTMs submitting financial reports on Form 2-FR.

portions of a Form 1-FR.11 The
amendments to Rule 1.10(g)(1) and(2) 12
are intended to complement these
proposed amendments of the FOIA and
GINSA rules and to eliminate a burden
on firms to bind separately certain
portions of a Form 1-FR to assure
nonpublic treatment.

I11. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-611 (1988),
requires that agencies, in proposing
rules, consider the impact of those rules
on small businesses. The rules
discussed herein will affect FCMs,
LTMs and IBIs. The Commission
already has established certain
definitions of “small entities” to be used
by the Commission in evaluating the
impact of its rules on such small entities
in accordance with the RFA.13 FCMs
and LTMs 14 have been determined not
to be small entities under the RFA.

With respect to IBls, the Commission
has stated that it is appropriate to
evaluate within the context of a
particular rule proposal whether some
or all IBs should be considered to be
small entities and, if so, to analyze the
economic impact on such entities at that
time.15 These rule amendments do not
require any IBI to submit financial
reports electronically but only govern
the attestation of the completeness and
accuracy of such reports so filed.
Presumably, an 1Bl would choose to file
a financial report electronically only if
it were cost-effective to do so. These
rule amendments should impose no
additional burden or requirements on an
IBI and thus would not have a
significant economic impact on a
substantial number of IBIs. Accordingly,
pursuant to Rule 3(a) of the RFA, 5
U.S.C. 605(b), the Chairperson, on
behalf of the Commission, certifies that
these amendments will not have a
significant economic impact on a
substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA), Pub. L. 104-13 (May 13, 1995)
imposes certain requirements on federal
agencies (including the Commission) in
connection with their conducting or
sponsoring any collection of

1161 FR 66949 (Dec. 19, 1996).

12The Commission has removed and reserved
paragraph (g)(3) and revised paragraph (g)(5) of Rule
1.10. 62 FR 4633, 4637 and n.17, 4640. The
amendments discussed herein do not interfere with
or require further amendment of those earlier
amendments.

1347 FR 18618-18621 (April 30, 1982).

14See 50 FR 102, 108 n.11 (Jan. 2, 1985).

15See 48 FR 35248, 35275-78 (Aug. 3, 1983).
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information as defined by the PRA.
While these rule amendments have no
burden, the group of rules (3038—0024)
of which they are a part has the
following burden:

Average Burden Hours Per Response:
128.

Number of Respondents: 3,988.

Frequency of Response: Quarterly,
Monthly or On Occasion.

Copies of the OMB approved
information collection package may be
obtained from Desk Officer, CFTC,
Office of Management and Budget,
Room 10202, NEOB, Washington, DC
20503 (202) 395-7340.

List of Subjects
17 CFR Part 1

Commodity futures; Minimum
financial and related reporting
requirements.

17 CFR Part 31

Leverage transactions; Reporting and
recordkeeping requirements.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act, and in
partic ular, Sections 4f, 4g and 8a(5)
thereof, 7 U.S.C. 6f, 6g and 12a(5), the
Commission hereby amends parts 1 and
31 of chapter | of title 17 of the Code
of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 2a, 4, 4a, 6, 6a,
6b, 6¢, 6d, 6e, 6f, 6g, 6h, 6i, 6j, 6k, 61, 6M,
6n, 6m, 60, 6p, 7, 7a, 7b, 8, 9, 12, 12a, 12c,
13a, 13a-1, 16, 16a, 19, 21, 23 and 24.

2. Section 1.10 is amended by adding
paragraph (b)(2)(iii) and revising
paragraphs (c), (d)(4), (9)(1) and (g)(2) to
read as follows:

§1.10 Financial reports of futures
commission merchants and introducing
brokers.

* * * * *

(b) * x *

(2) * * *

(iii) A Form 1-FR required to be
certified by an independent public
accountant in accordance with §1.16
which is filed by a futures commission
merchant, an introducing broker or an
applicant for registration in either
category, must be filed in paper form
and may not be filed electronically.

* * * * *

(c) Where to file reports. The reports

provided for in this section will be
considered filed when received by the

regional office of the Commission
nearest the principal place of business
of the registrant (except that a registrant
under the jurisdiction of the
Commission’s Western Regional Office
must file such reports with the
Southwestern Regional Office) and by
the designated self regulatory
organization, if any; and reports
required to be filed by this section by an
applicant for registration will be
considered filed when received by the
National Futures Association and by the
regional office of the Commission
nearest the principal place of business
of the applicant (except that an
applicant under the jurisdiction of the
Commission’s Western Regional Office
must file such reports with the
Southwestern Regional Office):
Provided, however, That any report filed
pursuant to paragraphs (b)(1), (b)(2) or
(b)(4) of this section or §1.12(a) or (b)
which need not be certified in
accordance with §1.16 may be
submitted to the Commission in
electronic form using a Commission-
assigned Personal Identification
Number, and otherwise in accordance
with instructions issued by the
Commission, if the Commission has
obtained the means necessary to read
and to process the information
contained in such report: And, provided
further, That information required of a
registrant pursuant to paragraph (b)(4) of
this section need be furnished only to
the self-regulatory organization
requesting such information and the
Commission, and that information
required of an applicant pursuant to
paragraph (b)(4) of this section need be
furnished only to the National Futures
Association and the Commission: And,
provided further, That any guarantee
agreement entered into between a
futures commission merchant and an
introducing broker in accordance with
the provisions of this section need be
filed only with and will be considered
filed when received by the National

Futures Association.
d * X *

(4) Attached to each Form 1-FR filed
pursuant to this section must be an oath
or affirmation that to the best knowledge
and belief of the individual making such
oath or affirmation the information
contained in the Form 1-FR is true and
correct. If the applicant or registrant is
a sole proprietorship, then the oath or
affirmation must be made by the
proprietor; if a partnership, by a general
partner; or if a corporation, by the chief
executive officer or chief financial
officer. In the case of a Form 1-FR filed
via electronic transmission in
accordance with procedures established
by the Commission, such transmission

must be accompanied by the
Commission-assigned Personal
Identification Number of the authorized
signer and such Personal Identification
Number will constitute and become a
substitute for the manual signature of
the authorized signer for the purpose of
making the oath or affirmation referred
to in this paragraph.

* * * * *

(9) Nonpublic treatment of reports. (1)
The following portions of Forms 1-FR
filed pursuant to this section will be
public: the statement of financial
condition, the statement of the
computation of the minimum capital
requirements, the statements (to be filed
by a futures commission merchant only)
of segregation requirements and funds
in segregation for customers trading on
U.S. commodity exchanges and for
customers’ dealer options accounts, and
the statement (to be filed by a futures
commission merchant only) of secured
amounts and funds held in separate
accounts for foreign futures and foreign
options customers in accordance with
§30.7 of this chapter. The other
financial statements (including the
statement of income (loss)), footnote
disclosures and schedules of Form 1—
FR, trade secrets and certain other
commercial or financial information on
such other statements and schedules
will be treated as nonpublic for
purposes of the Freedom of Information
Act and the Government in the
Sunshine Act and parts 145 and 147 of
this chapter.

(2) The following portions of copies of
the Financial and Operational
Combined Uniform Single Report under
the Securities Exchange Act of 1934,
Part 1l or Part IlA filed pursuant to
paragraph (h) of this section, will be
public: The statement of financial
condition, the computations of net
capital and the minimum capital
requirements, the statements (to be filed
by a futures commission merchant only)
of segregation requirements and funds
in segregation for customers trading on
U.S. commodity exchanges and for
customers’ dealer options accounts, and
the statement (to be filed by a futures
commission merchant only) of secured
amounts and funds held in separate
accounts for foreign futures and foreign
options customers in accordance with
§30.7 of this chapter. The other
financial statements (including the
statement of income (loss)), footnote
disclosures and schedules of the
Financial and Operational Combined
Uniform Single Report under the
Securities and Exchange Act of 1934,
Part Il or Part IlA, trade secrets and
certain other commercial or financial
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information on such other statements
and schedules will be treated as
nonpublic for purposes of the Freedom
of Information Act and the Government
in the Sunshine Act and parts 145 and
147 of this chapter.

* * * * *

PART 31—LEVERAGE
TRANSACTIONS

3. The authority citation for Part 31
continues to read as follows:

Authority: 7 U.S.C. 12a and 23.

4. Section 31.13 is amended by
revising paragraph (m) to read as
follows:

§31.13 Financial reports of leverage
transaction merchants.
* * * * *

(m) The following portions of Form 2—
FR filed pursuant to this section will be
public: The statement of financial
condition, the computation of the
minimum capital requirements pursuant
to §31.9, the schedule of coverage
requirements and cover provided, and
the schedule of segregation
requirements and funds on deposit in
segregation. The other financial
statements (including the statement of
income (loss)), footnote disclosures and
schedules of Form 2—FR, trade secrets
and certain other commercial or
financial information on such other
statements and schedules, will be
treated as nonpublic for purposes of the
Freedom of Information Act and the
Government in the Sunshine Act and
parts 145 and 147 of this chapter. All
information on such other statements,
footnote disclosures and schedules will,
however, be available for official use by
any official or employee of the United
States or any State, by any self-
regulatory organization of which the
person filing such report is a member,
by the National Futures Association in
the case of an applicant, and by any
other person to whom the Commission
believes disclosure of such information
is in the public interest. The
independent public accountant’s
opinion filed pursuant to this section
will be deemed to be public
information.

* * * * *

Issued in Washington, D.C. on February 27,

1997 by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-5561 Filed 3—-6-97; 8:45 am]
BILLING CODE 6351-01-P

17 CFR Part 30

Foreign Futures and Option
Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (““Commission’ or
“CFTC”), is clarifying the procedures
applicable in its prior Order issued on
April 13, 1993 (*“1993 Order”),
authorizing members of the Sydney
Futures Exchange Limited (“‘Exchange”
or “SFE”’) to solicit and to accept orders
from U.S. customers for otherwise
permitted transactions on all non-U.S.
exchanges where such members are
authorized by the Australian
Corporations Law (““ACL") to conduct
futures business for customers.

This Supplemental Order is issued
pursuant to Commission rule 30.10,
which permits the Commission to grant
an exemption from certain provisions of
Part 30 of the Commission’s regulations,
the Commission’s Order dated
November 7, 1988 (“‘Original Order”),
granting relief under rule 30.10 to
designated members of the Exchange,
and the 1993 Order.

EFFECTIVE DATE: March 7, 1997.

FOR FURTHER INFORMATION CONTACT: Jane
C. Kang, Esq., or Warren Gorlick, Esq.,
Division of Trading and Markets,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581. Telephone: (202) 418-5430.

SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Supplemental Order:

Supplemental Order Clarifying
Conditions Under Which Certain
Members of the Sydney Futures
Exchange Designated for Relief Under
Commission Rule 30.10 May Solicit and
Accept Orders From U.S. Customers for
Otherwise Permitted Transactions on
All Non-U.S. Markets Where Such
Members Are Authorized by Australian
Law to Conduct Futures Business for
Customers

On November 1, 1988, the
Commission issued the Original Order
under rule 30.10 authorizing designated
members of the SFE to offer or sell
certain futures and option contracts
traded on the Exchange to persons
located in the United States. 53 FR
44856 (November 7, 1988). The Original
Order limited the scope of permissible
brokerage activities undertaken by
designated SFE members on behalf of
U.S. customers to transactions ‘‘on or

subject to the rules of the Exchange.” 53
FR 44856, 44857.

By letter dated March 11, 1993,
counsel to the SFE petitioned the
Commission to revise the Original Order
to include all non-U.S markets where
SFE members are authorized by the ACL
to conduct futures business for
customers. As represented in that
letter, section 1258 of the ACL prohibits
futures brokers (including Exchange
members confirmed for relief under rule
30.10) from dealing on behalf of another
person unless the dealing is effected on
an Australian futures exchange or a
“recognized” foreign futures exchange.
The Recognized Futures Exchanges, as
defined in section 9(b) of the ACL as
well as Regulation 8.02.02 thereunder,
appear in Schedule 11 of such
Regulations.

On April 13, 1993, the Commission
issued its 1993 Order authorizing
members of the SFE designated for rule
30.10 relief to solicit and accept orders
from U.S. customers for otherwise
permitted transactions on all non-U.S.
exchanges 2 where such members are
authorized by Australian law to conduct
futures business for customers. See 58
FR 19209 (April 13, 1993). The
expanded rule 30.10 relief, however, is
contingent on the SFE’s and SFE
members’ compliance with the Original
Order and their compliance with certain
specified conditions.3

1Letter from Philip McBride Johnson, counsel to
the SFE, to William P. Albrecht, Acting Chairman,
Commission, dated March 11, 1993.

2The term “non-U.S. exchange” refers to a foreign
board of trade which is defined in Commission rule
1.3 (ss), 17 C.F.R. §1.3(ss) (1996) as:

Any board of trade, exchange or market located
outside the United States, its territories or
possessions, whether incorporated or
unincorporated, where foreign futures or foreign
options transactions are entered into.

Thus, contracts that are traded on a market that
has been designated as a contract market pursuant
to section 5 of the Commodity Exchange Act
(“CEA” or “Act”) are not within the scope of the
1993 Order and this Supplemental Order.

3These conditions are the following:

1. SFE will carry out its compliance, surveillance
and rule enforcement activities with respect to
solicitations and acceptance of orders by designated
SFE members of U.S. customers for futures business
on Recognized Futures Exchanges, as defined in
section 9(b) of the ACL, other than a contract
market designated as such pursuant to section 5a
of the CEA, to the same extent that it conducts such
activities in regard to SFE business;

2. SFE will cooperate with the Commission with
respect to any inquiries concerning any activity
which is the subject of this [1993 Order], including
sharing the information specified in Appendix A to
the Part 30 rules on an ‘““as needed” basis, on the
same basis as set forth in the Original Order; and

3. Each SFE member firm confirmed for § 30.10
relief seeking to engage in activities which are the
subject of this [1993 Order] must agree to provide
the books and records related to such transactions
required to be maintained under the applicable

Continued
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The Commission now seeks to clarify
the procedures with which SFE
members should comply in order to
operate pursuant to the expanded relief
permitting certain SFE member firms to
engage in foreign futures and options
transactions for U.S. customers other
than on the SFE. This Order clarifies
that the funds of U.S. foreign futures
and options customers must be subject
to consistent protection irrespective of
whether the SFE member firm effects
trades directly on the SFE, 4 or effects
trades on another foreign futures and
options exchange directly or through the
intermediation of a foreign exchange
member. 5

Accordingly, the Commission has
determined to clarify that the relief set
forth in the expanded relief authorized
pursuant to the 1993 Order is applicable
only if the Exchange member firm
complies with the following procedures,
which are consistent with the
requirements applicable to Commission
registered FCMs concerning the
protection of customer funds under the
provisions of Commission rule 30.7:6

With respect to transactions effected on
behalf of U.S. customers on any non-U.S.
futures and options exchange other than the
NZFOE 7 and the SFE whether by the SFE

statutes, regulations and Exchange rules in effect in
Australia, on the same basis as set forth in the
Original Order.

4With respect to transactions on the SFE,
applicable Australian laws and regulations and the
Original Order require segregation of all money,
securities and property deposited on behalf of U.S.
customers in respect of such transactions and the
accruals thereon. See paragraphs 2(f) and (g) of the
Original Order, 53 FR 44856, 44858.

5The Commission notes that substantially similar
conditions were imposed in its Order authorizing
members of the New Zealand Futures and Options
Exchanges (‘““NZFOE”) that are designated for relief
under Commission rule 30.10 to solicit and to
accept orders from U.S. customers for otherwise
permitted transactions on all non-U.S. exchanges
where such members are authorized by the rules of
the NZFOE to conduct futures business for
customers. See 61 FR 64985 (December 10, 1996).

6See Commission rule 30.7, 17 C.F.R. 830.7
(1996). To the extent that a depository is unable to
provide the required acknowledgement (for
example, as in the case of an intermediary firm
which does not segregate customer from house
assets), that foreign depository is not a good secured
amount depository. To use such an intermediary, an
FCM must establish a “mirror’” account in the
United States to meet its secured amount
obligations. Thus, the procedures articulated in this
Order are intended to be consistent with the
requirements applicable to the treatment of
customer funds under rule 30.7 by FCMs and to
clarify that these same obligations apply to foreign
firms operating under rule 30.10 orders permitting
the execution of trades on exchanges outside of
their home jurisdiction (see n.5 above).

7 As noted above, the NZFOE received rule 30.10
relief from the Commission on December 10, 1996.
That exchange is a wholly-owned subsidiary of the
SFE, and the SFE Clearing House (‘““SFECH”) is the
designated clearing house for all transactions
effected on the NZFOE. The NZFOE and its
members are required to segregate customer funds

member directly as a clearing member of
such other exchange or through the
intermediation of one or more intermediaries,
the SFE member complies with paragraphs a,
b or ¢ below:

a. (1) Maintains in a separate account or
accounts money, securities and property in
an amount denominated as the foreign
futures or foreign options secured amount, at
least sufficient to cover or satisfy all of its
current obligations to U.S. customers;

(2) Does not commingle such money,
securities and property with the money,
securities or property of the member, or with
any proprietary account of such member and
does not use such money, securities and
property to secure or guarantee the
obligations of, or extend credit to, the
member or any proprietary account of the
member;

(3) Provided that it may deposit together
with the secured amount required to be on
deposit in the separate account or accounts
referred to in paragraph a—1 above money,
securities or property held for or on behalf
of non-U.S. customers of the member for the
purpose of entering into foreign futures and
options transactions. In such a case, the
amount that must be deposited in such
separate account or accounts must be no less
than the greater of (1) the foreign futures and
foreign options secured amount required by
paragraph a—1 above plus the amount that
would be required to be on deposit if all such
customers (including non-U.S. customers)
were subject to such requirement, or (2) the
foreign futures and foreign options secured
amount required by paragraph a—1 above
plus the amount required to be held in a
separate account or accounts for or on behalf
of such non-U.S. customers pursuant to any
applicable law, rule, regulation or order, or
any rule of any self-regulatory organization;

(4) Maintains the separate account or
accounts referred to in paragraph a—1 above
under an account name that clearly identifies
them as such, with any of the following
depositories:

(a) Another person registered with the
Commission as an FCM or a firm exempted
from FCM registration pursuant to CFTC rule
30.10;

(b) The clearing organization of any foreign
board of trade;

(c) Any member and/or clearing member of
such foreign board of trade; or

(d) A bank or trust company which any of
the depositories identified in (a)—(c) above
may use consistent with the applicable laws
and rules of the jurisdiction in which the
depository is located; and

(5) The separate account or accounts
referred to in paragraph a—1 may be deemed

from money and property belonging to the firm and
cannot use customer funds to satisfy the firm’s
obligations, both at the firm level and at the SFECH.
See the New Zealand Futures Industry (Client
Funds) Regulations (1990) sections 6, 14, and 20
and n.5, above. Consequently, taking into account
the common ownership, use of the same clearing
house, and relevant segregation requirements on
both the SFE and NZFOE, with respect to
transactions on the NZFOE on behalf of U.S. foreign
futures and options customers, SFE members may
comply with existing SFE and NZFOE rules in
connection with this paragraph relating to the
foreign futures and options secured amount.

located at a good secured amount depository
only if the member obtains and retains in its
files for the period required by applicable
law and Exchange rules a written
acknowledgement from such separate
account depository that:

(a) It was informed that such money,
securities or property are held for or on
behalf of customers of the member; and

(b) It will ensure that such money,
securities or property will be held and
treated at all times in accordance with the
provisions of this paragraph; and, provided
further, that the member assures itself that
such separate account depository will not
pass on such money, securities or property to
any other depository unless the member has
assured itself that all such other separate
account depositories will treat such funds in
a manner consistent with the procedures
described in paragraph a hereof; 8 or

b. Sets aside funds constituting the entire
secured amount requirement in a separate
account as set forth in Commission rule 30.7,
17 C.F.R. 30.7 (1996), and treats those funds
in the manner described by that rule; or

c. Complies with the terms and procedures
of paragraph a or b, except that the amount
required to be segregated under SFE rules

8This proviso is intended to clarify that the
originating member makes reasonable inquiries and
understands prior to the initiation of a trade the
conditions under which its customers’ funds will be
held at all subsequent depositories, so that it may
determine whether a particular intermediary or
clearing house is a good separate account
depository for purposes of this Order or must
alternatively set aside funds in the manner set forth
in paragraph b. The member would be expected to
discuss with its immediate intermediary broker
whether funds would be transferred to any
subsequent depositories and determine the
conditions under which such funds would be
treated. Compliance with this proviso would be
satisfied by the member obtaining relevant
information or assurances from appropriate sources
such as, for example, the immediate intermediary
broker, exchanges or clearinghouses, exchange
regulators, banks, attorneys or other relevant
references, including regulatory sources.

This Supplemental Order is intended to clarify
that funds provided by U.S. customers for foreign
futures and options transactions, whether held at a
U.S. FCM under rule 30.7(c) or a firm exempted
from registration as an FCM under CFTC rule 30.10,
will receive equivalent protection at all
intermediaries and exchange clearing organizations.
Thus, for example, an exchange that does not
segregate customer from firm obligations and firms
which trade on such exchanges and which do not
arrange to comply otherwise with any of the
procedures described herein would not be deemed
an acceptable separate account. Specifically, such
exchange or firms could not provide a valid and
binding acknowledgement to a rule 30.10 exempted
firm.

This provision is not necessarily intended to
create a duty on a rule 30.10 firm that it audit
intermediaries it uses for continued compliance
with the undertakings it has obtained based on
discussions with those relevant intermediaries. It is
intended to make clear that firms seeking the
benefit of the Commission’s 30.10 relief must
undertake a due diligence inquiry before customer
funds are transferred to another intermediary and
must take appropriate action (i.e., set aside funds)
in the event that such firms become aware of facts
leading them to conclude that customer funds are
not being handled consistent with the requirements
of Commission rules or this Order by any
subsequent intermediary or clearing house.
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and Australian laws may be substituted for
the secured amount requirement as set forth
in such paragraphs.®

The expanded rule 30.10 relief
already granted to the SFE also is
contingent upon the SFE’s and SFE
members’ continued compliance with
the Original Order and the 1993 Order,
and the enumerated conditions above.

Further, if experience demonstrates
that the continued effectiveness of this
Order in general, or with respect to a
particular member, would be contrary to
public policy or the public interest, or
that the systems in place for the
exchange of information or other
circumstances do not warrant
continuation of the exemptive relief
granted herein, the Commission may
condition, modify, suspend, terminate,
withhold as to a specific member, or
otherwise restrict the exemptive relief
granted in this Order, as appropriate, on
its own motion. If necessary, provisions
will be made for servicing existing
client positions.

List of Subjects in 17 CFR Part 30

Commodity Futures, Commodity
Options, Foreign Futures.

Accordingly, 17 CFR Part 30 is
amended as set forth below:

PART 30—FOREIGN FUTURES AND
OPTIONS TRANSACTIONS

1. The authority citation for Part 30
continues to read as follows:

Authority: secs. 2(a)(1)(A), 4, 4c and 8a of
the Commodity Exchange Act, 7 U.S.C. 2, 6,
6c and 12a.

2. Appendix C to Part 30 is amended
by adding the following citation to the
existing entry for the Sydney Futures
Exchange to read as follows:

Appendix C—Foreign Petitioners
Granted Relief From the Application of
Certain Part 30 Rules Pursuant to Rule
30.10

* * * * *

FR date and citation, March 7, 1997,
62 FR.

Issued in Washington, D.C. on March
3,1997.
Jean Webb,
Secretary of the Commission.
[FR Doc. 97-5658 Filed 3-6-97; 8:45 am]
BILLING CODE 6351-01-P

9 Any Australian laws or regulations or SFE rules
which permit an SFE member firm to obtain from
its customers a waiver, acknowledgement or similar
document in which such customer effectively
waives the right to segregation protection would be
inconsistent with compliance with paragraphs a, b,
and c.

17 CFR Part 30

Foreign Futures and Option
Transactions

AGENCY: Commodity Futures Trading
Commission.
ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (‘““Commission’ or
“CFTC"), is clarifying the procedures
applicable in its prior Orders issued on
May 15, 1989 (the ““Original Orders”),
authorizing designated members of The
Securities Association (“TSA™) and the
Association of Futures Brokers and
Dealers (“AFBD’’),2 which subsequently
merged to form the Securities and
Futures Association (**SFA’’) 2 to solicit
and to accept orders from U.S.
customers for otherwise permitted
transactions on all non-U.S. exchanges
which have been designated as a
Designated Investment Exchange
(““‘DIE”’) by the United Kingdom
Securities and Investments Board
(““sSIB™).3

This Supplemental Order is issued
pursuant to (1) Commission rule 30.10,
which permits the Commission to grant
an exemption from certain provisions of
Part 30 of the Commission’s regulations,
(2) the Commission’s Original Orders,
granting relief under rule 30.10 to
designated members of the AFBD and
TSA, and (3) the Commission’s SFA
Order.
EFFECTIVE DATE: March 7, 1997.
FOR FURTHER INFORMATION CONTACT:Jane
C. Kang, Esq., or Warren Gorlick, Esq.,

1 See 54 FR 21604 (May 19, 1989) (granting rule
30.10 relief to firms designated by the AFBD) and
54 FR 21609 (May 19, 1989) (granting rule 30.10
relief to firms designated by the TSA).

2 Following the April 1, 1991 merger of the AFBD
and TSA to form the SFA, the Commission issued
an Order, which, among other things, confirmed
that the earlier Orders granting rule 30.10 relief to
the AFBD and TSA and their respective members
continued to be effective as to the successor SFA
and its designated members. See 56 FR 14017,
14018 (April 5, 1991) (the ““SFA Order”).

3 An exchange carrying on investment business
in the United Kingdom must be authorized by the
SIB as a Recognized Investment Exchange (“‘RIE”).
See United Kingdom Financial Services Act
(““FSA”) Sections 3, 36, and 37. DIE’s are certain
non-U.K. exchanges determined by the SIB to meet
adequate standards of investor protection. See
Financial Services (Glossary and Interpretation)
Rules and Regulations 1990. Under the terms of the
Original Orders, an SFA member firm may only
handle transactions on behalf of U.S. customers on
an RIE or DIE. See 54 FR 21604, 21605 and 54 FR
21609, 21610.

The Commission also notes that although a rule
30.10 Order was issued to the SIB concurrently
with the Original Orders (54 FR 21599 (May 19,
1989)), there are no firms currently designated by
the SIB for rule 30.10 relief. Under the current
United Kingdom regulatory structure the SIB no
longer has direct supervisory responsibility for any
firm engaged in investment business involving
derivatives under the FSA. See, e.g., Andrew Large,
Financial Services Regulation—Making the Two
Tier System Work at 21 (SIB, 1993).

Division of Trading and Markets,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581. Telephone: (202) 418-5430.

SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Supplemental Order:

Supplemental Order Clarifying
Conditions under which Certain
Members of the Securities and Futures
Authority Designated for Relief Under
Commission Rule 30.10 May Solicit and
Accept Orders from U.S. Customers for
Otherwise Permitted Transactions on
All Non-U.S. Markets Where Such
Members Are Authorized by United
Kingdom Law to Conduct Futures
Business for Customers.

In Orders issued on May 15, 1989, the
Commission authorized designated
members of the TSA and AFBD to offer
or sell certain futures and option
contracts on or subject to the rules of an
RIE in the United Kingdom, or any other
non-U.S. exchange 4 which is a DIE.

The Commission now seeks to clarify
the procedures with which SFA
members should comply in order to
operate pursuant to the Original Orders
and the SFA Order authorizing SFA
member firms to engage in foreign
futures and options transactions for U.S.
customers on a DIE other than a U.S.
exchange designated as a contract
market pursuant to section 5 of the
Commodity Exchange Act (““CEA” or
“Act”). This Order clarifies that the
funds of U.S. foreign futures and
options customers must be subject to
consistent protection irrespective of
whether the SFA member firm effects
trades directly on an RIES or effects
trades on a DIE directly or through the
intermediation of a foreign exchange
member.6 Accordingly, the Commission

4 The term ““non-U.S. exchange” refers to a
foreign board of trade which is defined in
Commission rule 1.3 (ss), 17 C.F.R. 1.3(ss) (1996) as:

Any board of trade, exchange or market located
outside the United States, its territories or
possessions, whether incorporated or
unincorporated, where foreign futures or foreign
options transactions are entered into.

Thus, contracts that are traded on a market that
has been designated as a contract market pursuant
to section 5 of the CEA are not within the scope
of the Original Orders and this Supplemental Order.

5 With respect to transactions on an RIE,
applicable U.K. laws and regulations and the
Original Orders require segregation of all money,
securities and property deposited on behalf of U.S.
customers in respect of such transactions and the
accruals thereon. See paragraphs 2(c) and (h) of the
Original Orders, 54 FR 21604, 21606, and 54 FR
21609, 21611.

6The Commission notes that substantially similar
conditions were imposed in its Order authorizing

Continued
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has determined to clarify that the relief
authorized in its Original Orders with
respect to transactions on a DIE is
applicable only if an SFA member firm
complies with the following procedures,
which are consistent with the
requirements applicable to Commission-
registered futures commission
merchants (““FCMs”’) concerning the
protection of customer funds under the
provisions of Commission rule 30.7:7

With respect to transactions effected on
behalf of U.S. customers on any non-U.S.
futures and options exchange which is a DIE,
whether by the SFA member directly as a
clearing member of such other exchange or
through the intermediation of one or more
intermediaries, the SFA member complies
with paragraphs a, b or ¢ below:

a. (1) Maintains in a separate account or
accounts money, securities and property in
an amount denominated as the foreign
futures or foreign options secured amount, at
least sufficient to cover or satisfy all of its
current obligations to U.S. customers;

(2) Does not commingle such money,
securities and property with the money,
securities or property of the member, or with
any proprietary account of such member and
does not use such money, securities and
property to secure or guarantee the
obligations of, or extend credit to, the
member or any proprietary account of the
member;

(3) Provided that it may deposit together
with the secured amount required to be on
deposit in the separate account or accounts
referred to in paragraph a—1 above money,
securities or property held for or on behalf
of non-U.S. customers of the member for the
purpose of entering into foreign futures and
options transactions. In such a case, the
amount that must be deposited in such
separate account or accounts must be no less
than the greater of (1) the foreign futures and
foreign options secured amount required by
paragraph a—1 above plus the amount that
would be required to be on deposit if all such
customers (including non-U.S. customers)
were subject to such requirement, or (2) the
foreign futures and foreign options secured

members of the New Zealand Futures and Options
Exchanges (NZFOE) that are designated for relief
under Commission rule 30.10 to solicit and to
accept orders from U.S. customers for otherwise
permitted transactions on all non-U.S. exchanges
where such members are authorized by the rules of
the NZFOE to conduct futures business for
customers. See 61 FR 64985 (December 10, 1996).

7 See Commission rule 30.7, 17 C.F.R. 30.7
(1996). To the extent that a depository is unable to
provide the required acknowledgement (for
example, as in the case of an intermediary firm
which does not segregate customer from house
assets), that foreign depository is not a good secured
amount depository. To use such an intermediary, an
FCM must establish a “mirror’” account in the
United States to meet its secured amount
obligations. Thus, the procedures articulated in this
Order are intended to be consistent with the
requirements applicable to the treatment of
customer funds under rule 30.7 by FCMs and to
clarify that these same obligations apply to foreign
firms operating under rule 30.10 orders permitting
the execution of trades on exchanges outside of
their home jurisdiction (see n.6 above).

amount required by paragraph a—1 above
plus the amount required to be held in a
separate account or accounts for or on behalf
of such non-U.S. customers pursuant to any
applicable law, rule, regulation or order, or
any rule of any self-regulatory organization;

(4) Maintains the separate account or
accounts referred to in paragraph a—1 above
under an account name that clearly identifies
them as such, with any of the following
depositories:

(a) Another person registered with the
Commission as an FCM or a firm exempted
from FCM registration pursuant to CFTC rule
30.10;

(b) The clearing organization of any foreign
board of trade;

(c) Any member and/or clearing member of
such foreign board of trade; or

(d) A bank or trust company which any of
the depositories identified in (a)—(c) above
may use consistent with the applicable laws
and rules of the jurisdiction in which the
depository is located; and

(5) The separate account or accounts
referred to in paragraph a—1 may be deemed
located at a good secured amount depository
only if the member obtains and retains in its
files for the period required by applicable
law and Exchange rules a written
acknowledgement from such separate
account depository that:

(a) It was informed that such money,
securities or property are held for or on
behalf of customers of the member; and

(b) It will ensure that such money,
securities or property will be held and
treated at all times in accordance with the
provisions of this paragraph; and, provided
further, that the member assures itself that
such separate account depository will not
pass on such money, securities or property to
any other depository unless the member has
assured itself that all such other separate
account depositories will treat such funds in
a manner consistent with the procedures
described in paragraph a hereof; 8 or

8This proviso is intended to clarify that the
originating member makes reasonable inquiries and
understands prior to the initiation of a trade the
conditions under which its customers’ funds will be
held at all subsequent depositories, so that it may
determine whether a particular intermediary or
clearing house is a good separate account
depository for purposes of this Order or must
alternatively set aside funds in the manner set forth
in paragraph b. The member would be expected to
discuss with its immediate intermediary broker
whether funds would be transferred to any
subsequent depositories and determine the
conditions under which such funds would be
treated. Compliance with this proviso would be
satisfied by the member obtaining relevant
information or assurances from appropriate sources
such as, for example, the immediate intermediary
broker, exchanges or clearinghouses, exchange
regulators, banks, attorneys or other relevant
references, including regulatory sources.

This Supplemental Order is intended to clarify
that funds provided by U.S. customers for foreign
futures and options transactions, whether held at a
U.S. FCM under rule 30.7(c) or a firm exempted
from registration as an FCM under CFTC rule 30.10,
will receive equivalent protection at all
intermediaries and exchange clearing organizations.
Thus, for example, an exchange that does not
segregate customer from firm obligations and firms
which trade on such exchanges and which do not

b. Sets aside funds constituting the entire
secured amount requirement in a separate
account as set forth in Commission rule 30.7,
17 C.F.R. 30.7 (1996), and treats those funds
in the manner described by that rule; or

c. Complies with the terms and procedures
of paragraph a or b, except that the amount
required to be segregated under SFA rules
and United Kingdom laws may be substituted
for the secured amount requirement as set
forth in such paragraphs.®

The rule 30.10 relief already granted
to the SFA also is contingent upon SFA
and SFA members’ continued
compliance with the Original Orders
and the enumerated conditions above.

Further, if experience demonstrates
that the continued effectiveness of this
Order in general, or with respect to a
particular member, would be contrary to
public policy or the public interest, or
that the systems in place for the
exchange of information or other
circumstances do not warrant
continuation of the exemptive relief
granted herein, the Commission may
condition, modify, suspend, terminate,
withhold as to a specific member, or
otherwise restrict the exemptive relief
granted in this Order, as appropriate, on
its own motion. If necessary, provisions
will be made for servicing existing
client positions.

List of Subjects in 17 CFR Part 30

Commodity futures, Commodity
options, Foreign futures.

Accordingly, 17 CFR Part 30 is
amended as set forth below:

PART 30—FOREIGN FUTURES AND
OPTIONS TRANSACTIONS

1. The authority citation for Part 30
continues to read as follows:

arrange to comply otherwise with any of the
procedures described herein would not be deemed
an acceptable separate account. Specifically, such
exchange or firms could not provide a valid and
binding acknowledgement to a rule 30.10 exempted
firm.

This provision is not necessarily intended to
create a duty on a rule 30.10 firm that it audit
intermediaries it uses for continued compliance
with the undertakings it has obtained based on
discussions with those relevant intermediaries. It is
intended to make clear that firms seeking the
benefit of the Commission’s 30.10 relief must
undertake a due diligence inquiry before customer
funds are transferred to another intermediary and
must take appropriate action (i.e., set aside funds)
in the event that such firms become aware of facts
leading them to conclude that customer funds are
not being handled consistent with the requirements
of Commission rules or this Order by any
subsequent intermediary or clearing house.

9 Any United Kingdom laws or regulations or SFA
rules which permit an SFA member firm to obtain
from its customers a waiver, acknowledgement or
similar document in which such customer
effectively waives the right to segregation protection
would be inconsistent with compliance with
paragraphs a, b, and c.
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Authority: Secs. 2(a)(1)(A), 4, 4c and 8a of
the Commodity Exchange Act, 7 U.S.C. 2, 6,
6c and 12a.

2. Appendix C to Part 30 is amended
by adding the following citation to the
existing entry for the Association of
Futures Brokers and Dealers and The
Securities Association to read as
follows:

Appendix C—Foreign Petitioners
Granted Relief from the Application of
Certain Part 30 Rules Pursuant to rule
30.10.

* * * * *

FR date and citation, March 7, 1997,
62 FR.

Issued in Washington, D.C. on March 3,
1997.

Jean Webb,

Secretary of the Commission.

[FR Doc. 97-5668 Filed 3—-6-97; 8:45 am]
BILLING CODE 6351-01-P

17 CFR Part 30

Foreign Futures and Option
Transactions

AGENCY: Commodity Futures Trading
Commission.
ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (‘**Commission” or
“CFTC"), is clarifying the procedures
applicable in its prior Order issued on
May 15, 1989 (the “Original Order’’)1
authorizing designated members of the
Investment Management Regulatory
Organisation Limited (“IMRO”) to
solicit and to accept orders from U.S.
customers for otherwise permitted
transactions on all non-U.S. exchanges
which have been designated as a
Designated Investment Exchange
(“DIE”) by the United Kingdom
Securities and Investments Board
(“siB™).2

1See 54 FR 21614 (May 19, 1989).

2 An exchange carrying on investment business in
the United Kingdom must be authorized by the SIB
as a Recognized Investment Exchange (“‘RIE”). See
United Kingdom Financial Services Act (“FSA”)
88 3, 36, and 37. DIE’s are certain non-U.K.
exchanges determined by the SIB to meet adequate
standards of investor protection. See SIB Financial
Services (Glossary and Interpretation) Rules and
Regulations 1990. Under the terms of the Original
Order, an IMRO member firm may only handle
transactions on behalf of U.S. customers on an RIE
or DIE. See 54 FR 21614, 21615.

The Commission also notes that although a rule
30.10 Order was issued to the SIB concurrently
with the Original Order (54 FR 21599 (May 19,
1989)), there are no firms currently designated by
the SIB for rule 30.10 relief. Under the current
United Kingdom regulatory structure the SIB no
longer has direct supervisory responsibility for any
firm engaged in investment business involving
derivatives under the FSA. See, e.g., Andrew Large,
Financial Services Regulation—Making the Two
Tier System Work at 21 (SIB, 1993).

This Supplemental Order is issued
pursuant to (1) Commission rule 30.10,
which permits the Commission to grant
an exemption from certain provisions of
Part 30 of the Commission’s regulations,
and (2) the Commission’s Original
Order, granting relief under rule 30.10
to designated members of IMRO.
EFFECTIVE DATE: March 7, 1997.

FOR FURTHER INFORMATION CONTACT: Jane
C. Kang, Esq., or Warren Gorlick, Esq.,
Division of Trading and Markets,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581. Telephone: (202) 418-5430.
SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Supplemental Order:

Supplemental Order Clarifying
Conditions Under Which Certain
Members of the Investment
Management Regulatory Organisation
Designated for Relief Under
Commission Rule 30.10 May Solicit and
Accept Orders From U.S. Customers for
Otherwise Permitted Transactions on
All Non-U.S. Markets Where Such
Members Are Authorized by United
Kingdom Law to Conduct Futures
Business for Customers

In an Order issued on May 15, 1989,
the Commission authorized designated
members of IMRO to offer or sell certain
futures and option contracts on or
subject to the rules of an RIE in the
United Kingdom, or any other non-U.S.
exchange 3 which is a DIE.

The Commission now seeks to clarify
the procedures with which IMRO
members should comply in order to
operate pursuant to the Original Order
authorizing certain IMRO member firms
to engage in foreign futures and options
transactions for U.S. customers on a DIE
other than a U.S. exchange designated
as a contract market pursuant to section
5 of the Commodity Exchange Act
(“CEA” or “Act”). This Order clarifies
that the funds of U.S. foreign futures
and options customers must be subject
to consistent protection irrespective of
whether the IMRO member firm effects
trades directly on an RIE,4 or effects

3The term “non-U.S. exchange” refers to a foreign
board of trade which is defined in Commission rule
1.3 (ss), 17 C.F.R. 1.3(ss) (1996) as:

Any board of trade, exchange or market located
outside the United States, its territories or
possessions, whether incorporated or
unincorporated, where foreign futures or foreign
options transactions are entered into.

Thus, contracts that are traded on a market that
has been designated as a contract market pursuant
to section 5 of the Commodity Exchange Act
(““CEA” or “Act”) are not within the scope of the
Original Order and this Supplemental Order.

4With respect to transactions on an RIE,
applicable U.K. laws and regulations and the

trades on a DIE directly or through the
intermediation of a foreign exchange
member.5 Accordingly, the Commission
has determined to clarify that the relief
authorized in its Original Order with
respect to transactions on a DIE is
applicable only if an IMRO member firm
complies with the following procedures,
which are consistent with the
requirements applicable to Commission
registered futures commission
merchants (““FCMs”’) concerning the
protection of customer funds under the
provisions of Commission rule 30.7:6

With respect to transactions effected on
behalf of U.S. customers on any non-U.S.
futures and options exchange which is a DIE,
whether by the IMRO member directly as a
clearing member of such other exchange or
through the intermediation of one or more
intermediaries, the IMRO member complies
with paragraphs a, b or ¢ below:

a. (1) Maintains in a separate account or
accounts money, securities and property in
an amount denominated as the foreign
futures or foreign options secured amount, at
least sufficient to cover or satisfy all of its
current obligations to U.S. customers;

(2) Does not commingle such money,
securities and property with the money,
securities or property of the member, or with
any proprietary account of such member and
does not use such money, securities and
property to secure or guarantee the
obligations of, or extend credit to, the
member or any proprietary account of the
member;

(3) Provided that it may deposit together
with the secured amount required to be on
deposit in the separate account or accounts
referred to in paragraph a—1 above money,
securities or property held for or on behalf
of non-U.S. customers of the member for the
purpose of entering into foreign futures and
options transactions. In such a case, the

Original Order require segregation of all money,
securities and property deposited on behalf of U.S.
customers in respect of such transactions and the
accruals thereon. See paragraphs 2(c) and (h) of the
Original Order, 54 FR 21614, 21616.

5The Commission notes that substantially similar
conditions were imposed in its Order authorizing
members of the New Zealand Futures and Options
Exchanges (NZFOE) that are designated for relief
under Commission rule 30.10 to solicit and to
accept orders from U.S. customers for otherwise
permitted transactions on all non-U.S. exchanges
where such members are authorized by the rules of
the NZFOE to conduct futures business for
customers. See 61 FR 64985 (December 10, 1996).

6See Commission rule 30.7, 17 C.F.R. §30.7
(1996). To the extent that a depository is unable to
provide the required acknowledgement (for
example, as in the case of an intermediary firm
which does not segregate customer from house
assets), that foreign depository is not a good secured
amount depository. To use such an intermediary, an
FCM must establish a ““mirror’” account in the
United States to meet its secured amount
obligations. Thus, the procedures articulated in this
Order are intended to be consistent with the
requirements applicable to the treatment of
customer funds under rule 30.7 by FCMs and to
clarify that these same obligations apply to foreign
firms operating under rule 30.10 orders permitting
the execution of trades on exchanges outside of
their home jurisdiction (see n.5 above).
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amount that must be deposited in such
separate account or accounts must be no less
than the greater of (1) the foreign futures and
foreign options secured amount required by
paragraph a—1 above plus the amount that
would be required to be on deposit if all such
customers (including non-U.S. customers)
were subject to such requirement, or (2) the
foreign futures and foreign options secured
amount required by paragraph a—1 above
plus the amount required to be held in a
separate account or accounts for or on behalf
of such non-U.S. customers pursuant to any
applicable law, rule, regulation or order, or
any rule of any self-regulatory organization;

(4) Maintains the separate account or
accounts referred to in paragraph a—1 above
under an account name that clearly identifies
them as such, with any of the following
depositories:

(a) Another person registered with the
Commission as an FCM or a firm exempted
from FCM registration pursuant to CFTC rule
30.10;

(b) The clearing organization of any foreign
board of trade;

(c) Any member and/or clearing member of
such foreign board of trade; or

(d) A bank or trust company which any of
the depositories identified in (a)—(c) above
may use consistent with the applicable laws
and rules of the jurisdiction in which the
depository is located; and

(5) The separate account or accounts
referred to in paragraph a—1 may be deemed
located at a good secured amount depository
only if the member obtains and retains in its
files for the period required by applicable
law and IMRO rules a written
acknowledgement from such separate
account depository that:

(a) It was informed that such money,
securities or property are held for or on
behalf of customers of the member; and

(b) It will ensure that such money,
securities or property will be held and
treated at all times in accordance with the
provisions of this paragraph; and, provided
further, that the member assures itself that
such separate account depository will not
pass on such money, securities or property to
any other depository unless the member has
assured itself that all such other separate
account depositories will treat such funds in
a manner consistent with the procedures
described in paragraph a hereof; 7 or

7This proviso is intended to clarify that the
originating member makes reasonable inquiries and
understands prior to the initiation of a trade the
conditions under which its customers’ funds will be
held at all subsequent depositories, so that it may
determine whether a particular intermediary or
clearing house is a good separate account
depository for purposes of this Order or must
alternatively set aside funds in the manner set forth
in paragraph b. The member would be expected to
discuss with its immediate intermediary broker
whether funds would be transferred to any
subsequent depositories and determine the
conditions under which such funds would be
treated. Compliance with this proviso would be
satisfied by the member obtaining relevant
information or assurances from appropriate sources
such as, for example, the immediate intermediary
broker, exchanges or clearinghouses, exchange
regulators, banks, attorneys or other relevant
references, including regulatory sources.

b. Sets aside funds constituting the entire
secured amount requirement in a separate
account as set forth in Commission rule 30.7,
17 C.F.R. 30.7 (1996), and treats those funds
in the manner described by that rule; or

c. Complies with the terms and procedures
of paragraph a or b, except that the amount
required to be segregated under IMRO rules
and United Kingdom laws may be substituted
for the secured amount requirement as set
forth in such paragraphs.8

The rule 30.10 relief already granted
to IMRO also is contingent upon IMRO
and IMRO members’ continued
compliance with the Original Order and
the enumerated conditions above.

Further, if experience demonstrates
that the continued effectiveness of this
Order in general, or with respect to a
particular member, would be contrary to
public policy or the public interest, or
that the systems in place for the
exchange of information or other
circumstances do not warrant
continuation of the exemptive relief
granted herein, the Commission may
condition, modify, suspend, terminate,
withhold as to a specific member, or
otherwise restrict the exemptive relief
granted in this Order, as appropriate, on
its own motion. If necessary, provisions
will be made for servicing existing
client positions.

List of Subjects in 17 CFR Part 30

Commodity Futures, Commodity
Options, Foreign Futures.

This Supplemental Order is intended to clarify
that funds provided by U.S. customers for foreign
futures and options transactions, whether held at a
U.S. FCM under rule 30.7(c) or a firm exempted
from registration as an FCM under CFTC rule 30.10,
will receive equivalent protection at all
intermediaries and exchange clearing organizations.
Thus, for example, an exchange that does not
segregate customer from firm obligations and firms
which trade on such exchanges and which do not
arrange to comply otherwise with any of the
procedures described herein would not be deemed
an acceptable separate account. Specifically, such
exchange or firms could not provide a valid and
binding acknowledgement to a rule 30.10 exempted
firm.

This provision is not necessarily intended to
create a duty on a rule 30.10 firm that it audit
intermediaries it uses for continued compliance
with the undertakings it has obtained based on
discussions with those relevant intermediaries. It is
intended to make clear that firms seeking the
benefit of the Commission’s 30.10 relief must
undertake a due diligence inquiry before customer
funds are transferred to another intermediary and
must take appropriate action (i.e., set aside funds)
in the event that such firms become aware of facts
leading them to conclude that customer funds are
not being handled consistent with the requirements
of Commission rules or this Order by any
subsequent intermediary or clearing house.

8 Any United Kingdom laws or regulations or
IMRO rules which permit an IMRO member firm to
obtain from its customers a waiver,
acknowledgement or similar document in which
such customer effectively waives the right to
segregation protection would be inconsistent with
compliance with paragraphs a, b, and c.

Accordingly, 17 CFR Part 30 is
amended as set forth below:

PART 30—FOREIGN FUTURES AND
OPTIONS TRANSACTIONS

1. The authority citation for Part 30
continues to read as follows:

Authority: secs. 2(a)(1)(A), 4, 4c and 8a of
the Commaodity Exchange Act, 7 U.S.C. 2, 6,
6c and 12a.

2. Appendix C to Part 30 is amended
by adding the following citation to the
existing entry for the Investment
Management Regulatory Organisation to
read as follows:

Appendix C—Foreign Petitioners
Granted Relief From the Application of
Certain Part 30 Rules Pursuant to Rule
30.10
* * * * *

FR date and citation, March 7, 1997, 62 FR.

Issued in Washington, D.C. on March 3,
1997.

Jean Webb,

Secretary of the Commission.

[FR Doc. 97-5680 Filed 3—6-97; 8:45 am]
BILLING CODE 6351-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 300

[Release No. SIPA-163; File No. SIPC-96—
1]

Rules of the Securities Investor
Protection Corporation

AGENCY: Securities and Exchange
Commission.

ACTION: Order approving a proposed
rule change of the Securities Investor
Protection Corporation.

SUMMARY: The Securities and Exchange
Commission (““Commission”) is
approving a rule change submitted by
the Securities Investor Protection
Corporation (**SIPC”) as required by
Section 3(e)(2) of the Securities Investor
Protection Act of 1970 (“SIPA”). SIPC’s
proposed rule change amends two
Series 300 SIPC Rules relating to the
closeout and completion of contracts for
the purchase or sale of securities made
by debtors in liquidation under SIPA.
Because SIPC rules have the force and
effect as if promulgated by the
Commission, those rules are published
in Title 17 of the Code of Federal
Regulations (“CFR”).

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Michael A. Macchiaroli, Associate
Director, 202/942-0131, Peter R.



Federal Register / Vol. 62, No. 45 / Friday, March 7, 1997 / Rules and Regulations

10451

Geraghty, Assistant Director 202/942—
0177, or Louis A. Randazzo, Special
Counsel, 202/942-0191, Division of
Market Regulation, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549.

SUPPLEMENTARY INFORMATION:
l. Introduction

Pursuant to Section 3(e)(2) of SIPA,?
on October 10, 1996, SIPC 2 filed with
the Commission a proposed rule change
(File No. SIPC-96-1). The proposed rule
change amends SIPC Rules 3003 and
3014 which relate to the closeout and
completion of contracts for the purchase
or sale of securities made by debtors in
liquidation under SIPA, to make them
consistent with Commission Rule 15c6—
15 under the Securities Exchange Act of
1934 (“Act”), which established three
business days as the standard settlement
cycle for most securities transactions.

I1. Proposed Rule Change

SIPC Rules 300 and 301 set forth
SIPC’s requirements and procedures for
closing out or completing open
contractual commitments for the
purchase or sale of securities between a
SIPC member broker-dealer undergoing
liquidation (“‘debtor”) and other broker-
dealers. Currently, under SIPC Rule 301,
an open contractual commitment made
between a debtor and another broker-
dealer in the ordinary course of the
debtor’s business may be closed out or
completed if, among other things, the
open contractual commitment (1) had a
settlement date on or within 30 calendar
days prior to the filing date (i.e., the date
SIPC files an application for a protective
decree) and the respective obligations of
the parties remain outstanding on the
filing date or had a settlement date
which occurs on or within five business
days subsequent to the filing date and
(2) had a trade date on or within five
business days prior to such settlement
date. Rule 300 currently defines open
contractual commitments as a failed to
receive or a failed to deliver which (1)
had a settlement date prior to the filing
date and the respective obligations of
the parties remained outstanding on the
filing date or (2) had a settlement date
which occurs on or within five business
days subsequent to the filing date.

In June of 1995, Commission Rule
15c6-1 became effective, which

115 U.S.C. 78ccc(e)(2) (1995).

2S|PC is a non-profit membership corporation
providing certain protection to customers of
member broker-dealers that experience financial
difficulty.

317 CFR 300.300 (1996).

417 CFR 300.301 (1996).

517 CFR 240.15c6-1 (1996).

established three business days as the
standard settlement timeframe for most
securities transactions.® Because Rules
300 and 301 currently refer to a five
business day settlement timeframe, SIPC
is amending Rules 300 and 301 by
replacing the five business day
references with three business days.
This will make SIPC Rules 300 and 301
consistent with the three business day
settlement period in Commission Rule
15c¢6-1. In addition, SIPC is making a
technical amendment to Rule 300(a),”
which will replace the reference to
section 16(8) of SIPA 8 with section
16(7) of SIPA.® This technical correction
will conform a statutory citation in Rule
300 to the correct section of SIPA.

Notice of the proposed rule change
was published in the Federal Register
on November 1, 1996.1° No comments
were received.11

I11. Discussion and Commission Action

For the reasons discussed below, the
Commission believes that the
amendments are consistent with
Sectopms 3(e)(2)(D) 12 and 8(e) 13 of
SIPA. Section 3(e)(2)(D) of SIPA
requires SIPC rule changes to be in the
public interest and consistent with the
purposes of SIPA. Section 8(e) requires
that SIPC adopt rules with respect to the
closeout of contracts with a debtor for
the purchase or sale of securities in the
ordinary course of its business.
Specifically, the commission believes
that the proposed amendments make
SIPC Rules 300 and 301 consistent with
Commission Rule 15¢6-1. In addition,
the Commission believes that the
amendments will ensure that SIPC’s
rules close off stale transactions from

6 Specifically, Rule 15¢c6-1 provides, among other
things, that a broker-dealer shall not effect or enter
into a contract for the purchase or sale of a security
that provides for payment of funds and delivery of
securities later than the third business day after the
date of the contract unless otherwise expressly
agreed to by the parties at the time of the
transaction. Rule 15c6-1 does not apply to an
exempted security, municipal security (Municipal
Securities Rulemaking Board rules required
municipal securities to clear three business days
after the date of the contract), commercial paper,
bankers’ acceptance, commercial bill, or
government security. Prior to the effective date of
Rule 15¢6-1, the settlement cycle for securities
transactions was five business days. See securities
Exchange Act Release No. 33023 (October 6, 1993),
58 FR 52891 (October 13, 1993).

717 CFR 300.300(a) (1996).

816 U.S.C. 78l11(8) (1995).

915 U.S.C. 78111(7) (1995).

10 See Release No. SIPA-160 (October 25, 1996),
61 FR 56485 (November 1, 1996).

11 SIPC consented to an extension of the
Commission’s action date for the proposed rule
change. See Letter from Kevin H. Bell, Assistant
General Counsel, SIPC, to Louis A. Randazzo,
Special Counsel, SEC, dated November 25, 1996.

1215 U.S.C. 78ccc(e)(2)(D) (1995).

1315 U.S.C. 78fff-2(e) (1995).

being completed, other than as a
possible claim against the debtor’s
estate, while at the same time ensuring
that current securities transactions with
the standard three business day
settlement period are completed.
Finally, SIPC would retain the ability to
closeout open contractual commitments
that are not covered by SIPC rules. For
example, pursuant to SIPC Rule 306,14
SIPC has discretion, after consulting
with the Commission, to direct the
closeout or completion of an open
contractual commitment, irrespective of
whether it is covered by Rules 300 or
301.

Accordingly, the Commission finds
that the proposed SIPC rule
amendments are in the public interest
and are consistent with the purposes of
the SIPA.

It is therefore ordered by the
Commission, pursuant to Section 3(e)(2)
of SIPA, that the above mentioned
proposed rule change is approved. In
accordance with Section 3(e)(2) of SIPA,
the approved rule change shall be given
force and effect as if promulgated by the
Commission.

IV. List of Subjects in 17 CFR Part 300

Brokers, Securities, Securities
Investor Protection Corporation.

In accordance with the foregoing,
Title 17 Chapter Il of the Code of
Federal Regulations is amended as
follows:

PART 300—RULES OF THE
SECURITIES INVESTOR PROTECTION
CORPORATION

1. The authority citation for Part 300
continues to read as follows:

Authority: Section 3, 84 Stat. 1636, as
amended; 15 U.S.C. 78ccc.

§300.300 [Amended]

2. Section 300.300(a) is amended by
removing the reference to “section
16(8)”” and in its place adding “‘section
16(7),” and in § 300.300(c) removing the
reference to ““five business days’ and in
its place adding “‘three business days”'.

§300.301 [Amended]

3. Sections 300.301 (a)(2)(i) and
(a)(2)(ii) are amended by removing the
references to “‘five business days” and
in their place adding *‘three business
days”.

By the Commission.

Dated: March 3, 1997.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 97-5670 Filed 3-6-97; 8:45 am]
BILLING CODE 8010-01-M

1417 CFR 300.306 (1996).
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 176
[Docket No. 96F-0242]

Indirect Food Additives: Paper and
Paperboard Components

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the additional safe use of perfluoroalkyl
substituted phosphate ester acids,
ammonium salts formed by the reaction
of 2,2-bis[(y,w-
perfluoroCa.zoalkylthio)methyl]-1,3-
propanediol, polyphosphoric acid and
ammonium hydroxide, as an oil and
water repellant for paper and
paperboard intended for use in contact
with food. This action is in response to
a petition filed by Ciba-Geigy Corp.
DATES: Effective March 7, 1997; written
objections and requests for a hearing by
April 7, 1997.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT: Vir
D. Anand, Center for Food Safety and
Applied Nutrition (HFS-216), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202—418-3081.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
July 18, 1996 (61 FR 37483), FDA
announced that a food additive petition
(FAP 6B4513) had been filed by Ciba-
Geigy Corp., P.O. Box 18300,
Greensboro, NC 27419-8300. The
petition proposed to amend the food
additive regulations in §176.170
Components of paper and paperboard
in contact with aqueous and fatty foods
(21 CFR 176.170) to provide for the
additional safe use of perfluoroalkyl
substituted phosphate ester acids,
ammonium salts formed by the reaction
of 2,2-bis[(y,w-
perfluoroC4.20alkylthio)methyl]-1,3-
propanediol, polyphosphoric acid and

ammonium hydroxide, as an oil and
water repellant for paper and
paperboard intended for use in contact
with food.

FDA has evaluated data in the
petition and other relevant material. The
agency concludes that the proposed use
of the additive in paper and paperboard
products in contact with non-alcoholic
foods under condition of use C through
G as described in Table 2 of §176.170(c)
is safe, that the additive will have the
intended technical effect, and, therefore,
that § 176.170 should be amended as set
forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in § 171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday. No
comments were received during the 30
day comment period specified in the
filing notice for comments on the
environmental assessment submitted
with the petition.

Any person who will be adversely
affected by this regulation may at any
time on or before April 7, 1997 file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.

Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 176

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 176 is
amended as follows:

PART 176—INDIRECT FOOD
ADDITIVES: PAPER AND
PAPERBOARD COMPONENTS

1. The authority citation for 21 CFR
part 176 continues to read as follows:

Authority: Secs. 201, 402, 406, 409, 721 of
the Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 346, 348, 37%).

2. Section 176.170 is amended in the
table in paragraph (a)(5) by revising the
entry for “Perfluoroalkyl substituted
phosphate ester acids, ammonium salts
formed by the reaction of 2,2-bis[(y,w-
perfluoroCa.z0alkylthio)methyl]-1,3-
propanediol, polyphosphoric acid and
ammonium hydroxide” under the
heading “Limitations” to read as
follows:

§176.170 Components of paper and
paperboard in contact with aqueous and
fatty foods.

* * * * *
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List of Substances

Limitations

* *

Perfluoroalkyl substituted phosphate ester acids, ammonium salts
formed by the reaction of 2,2-bis[(y,w-perfluoroCa.zoalkylthio)methyl]-
1,3-propanediol, polyphosphoric acid and ammonium hydroxide.

* *

* *

For use only as an oil and water repellant at a level not to exceed 0.44
percent perfluoroalkyl actives by weight of the finished paper and pa-
perboard in contact with non-alcoholic foods under condition of use
H as described in Table 2 of paragraph (c) of this section; and in
contact with food of types Ill, IV-A, V, VII-A, and IX described in
Table 1 of paragraph (c) of this section under conditions of use C
through G as described in Table 2 of paragraph (c) of this section.

* *

* * * * *

Dated: February 7, 1997.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 97-5558 Filed 3-6-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD08-97-005]

RIN 2115-AE47

Drawbridge Operation Regulation;
Inner Harbor Navigation Canal, LA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the regulation for
the operation of the L&N Railroad/Old
Gentilly Road bascule span drawbridge
across the Inner Harbor Navigation
Canal, mile 3.4 in New Orleans, Orleans
Parish, Louisiana, to authorize it to
remain closed to navigation between the
hours of 8 a.m. and noon and between
the hours of 1 p.m. and 5 p.m. daily,
from March 6, 1997 through May 19,
1997. This action is necessary for the
fender system to be repaired and
portions of it replaced.

DATES: This temporary final rule is
effective beginning at 8 a.m. on March
6, 1997 and ending at 5 p.m. on May 19,
1997.

ADDRESSES: Unless otherwise indicated,
documents referred to in this preamble
are available for inspection or copying
at the office of the Eighth Coast Guard
District, Bridge Administration Branch,
Hale Boggs Federal Building, room
1313, 501 Magazine Street, New
Orleans, Louisiana 70130-3396 between
7 a.m. and 4 p.m., Monday through
Friday, except Federal holidays. The

telephone number is (504) 589-2965.
Eighth Coast Guard District Bridge
Administration Branch maintains the
public docket for this temporary final
rule.

FOR FURTHER INFORMATION CONTACT:
Phil Johnson, Bridge Administration
Branch, at the address given above,
telephone (504) 589-2965.

SUPPLEMENTARY INFORMATION:

Drafting Information: The principal
persons involved in drafting this regulation
are Phil Johnson, Project Manager, Eighth
Coast Guard District Bridge Administration
Branch, and Lieutenant Commander Jim
Wilson, Project Attorney, Eighth Coast Guard
District Legal Office.

Discussion of Rule

Notice of this repair was not provided
in time to issue a notice of proposed
rulemaking. Unsafe condition of the
bridge fender system warrants the
closures so that remedial work can be
accomplished. For the same reason,
good cause exists to make this
temporary rule effective in less than 30
days after publication.

The L&N Railroad/Old Gentilly Road
bascule span drawbridge across the
Inner Harbor Navigation Canal, mile 3.4
in New Orleans, has a vertical clearance
of one foot above high tide in the closed
to navigation position. The horizontal
clearance of the bridge is only 93 feet.
A crane barge will be required to occupy
the majority of this very narrow channel
in order to reconstruct the fender
system. The Coast Guard is temporarily
changing the regulation for the
operation of the L&N Railroad/Old
Gentilly Road bascule span drawbridge
across the Inner Harbor Navigation
Canal, mile 3.4 in New Orleans, Orleans
Parish, Louisiana, to authorize it to
remain closed to navigation between the
hours of 8 a.m. and noon and between
the hours of 1 p.m. and 5 p.m. daily,
from March 6, 1997 through May 19,
1997.

This action is necessary for the fender
system to be repaired and portions of it

replaced. The barged and related
equipment will be removed from the
channel from noon until 1 p.m. and
from 5 p.m. until 8 a.m. daily at which
time the bridge may be opened to pass
marine traffic.

Navigation on the waterway consists
of tugs with tows, including crane
barges, jack-up boats, oil industry crew
vessels, fishing vessels, sailing vessels
and other recreational craft. The fender
system of the bridge has sustained
considerable damage from numerous
vessel strikes, compromising its ability
to protect the bridge. It must be
rehabilitated for the safety of rail as well
as for vehicular traffic.

The Port of New Orleans has
requested this temporary final rule so
that the fender system can be repaired
and portions of it replaced. The short
term inconvenience, attributable to a
delay of vessel traffic for a maximum of
four hours, is outweighed by the long-
term benefits to be gained in the interest
of safety.

Regulatory Evaluation

This temporary final rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential cost and benefits under section
6(a)(3) of that order. It has not been
reviewed by the Office of Management
and Budget under that order. It is not
significant under the Regulatory Policies
and Procedures of the Department of
Transportation (DOT) (44 FR 11040,
February 26, 1979). The Coast Guard
expects the economic impact of this
temporary final rule to be so minimal
that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this temporary
final rule will have a significant
economic impact on a substantial
number of small entities. ‘““Small
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entities” may include (1) small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this temporary final
rule will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This temporary final rule contains no
collection-of-information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
proposal in accordance with the
principles and criteria contained in
Executive Order 12612 and it has been
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under paragraph 2.B.g(5)
of Commandant Instruction M16475.1B,
this temporary final rule is categorically
excluded from further environmental
documentation. A ““Categorical
Exclusion Determination’ is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulation

For the reasons set out in the
preamble, the Coast Guard is amending
33 CFR Part 117 as follows:

PART 117—[AMENDED]

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46;
AND 33 CFR 1.05-1(g); section 117.255 also

issued under the authority of Pub. 102-587,
106 Stat. 5039.

§117.458 [Amended]

2. Effective March 6, 1997 through
May 19, 1997, §117.458 is amended by
adding a new paragraph (c) to read as
follows:

§117.458 Inner Harbor Navigation Canal,
New Orleans.
* * * * *

(c) The draw of the L&N Railroad/Old
Gentilly Road bascule span drawbridge
across the Inner Harbor Navigation

Canal, mile 3.4 shall open on signal;
except that between the hours of 8 a.m.
and noon and between the hours of 1
p.m. and 5 p.m. daily, from March 6,
1997 through May 19, 1997, the draw
need not open for the passage of vessels.
Dated: February 27, 1997.
T. W. Josiah,

Rear Admiral, U.S. Coast Guard Commander,
Eighth Coast Guard District.

[FR Doc. 97-5832 Filed 3-5-97; 1:31 pm]
BILLING CODE 4910-14-M

DEPARTMENT OF DEFENSE

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AI153

Veterans Education: Increased
Allowances for the Educational
Assistance Test Program

AGENCIES: Department of Defense and
Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The law provides that rates of
subsistence allowance and educational
assistance payable under the
Educational Assistance Test Program
shall be adjusted annually by the
Secretary of Defense based upon the
average actual cost of attendance at
public institutions of higher education
in the 12-month period since the rates
were last adjusted. After consultation
with the Department of Education, the
Department of Defense has concluded
that the rates for the 199697 academic
year should be increased by 6% over the
rates payable for the 1995-96 academic
year. The regulations dealing with these
rates are amended accordingly.
EFFECTIVE DATE: March 7, 1997.

FOR FURTHER INFORMATION CONTACT: June
C. Schaeffer, Assistant Director for
Policy and Program Administration,
Education Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW,
Washington, DC 20420, 202-273-7187.
SUPPLEMENTARY INFORMATION: The law
(10 U.S.C. 2145) provides that the
Secretary of Defense shall adjust the
amount of educational assistance which
may be provided in any academic year
under the Educational Assistance Test
Program, and the amount of subsistence
allowance authorized under that
program. The adjustment is to be based
upon the 12-month increase in the
average actual cost of attendance at
public institutions of higher education.
As required by law, the Department of

Defense has consulted with the
Department of Education. The
Department of Defense has concluded
that these costs increased by 6% in the
1995-96 academic year. Accordingly,
this revision changes 38 CFR 21.5820
and 21.5822 to reflect a 6% increase in
the rates payable in the 199697
academic year.

Pursuant to 5 U.S.C. 553 there is good
cause for finding that notice and public
procedure are impractical, unnecessary,
and contrary to the public interest and
there is good cause for dispensing with
a 30-day delay of the effective date. The
rates of subsistence allowance and
educational assistance payable under
the Educational Assistance Test
Program are determined based on a
statutory formula and, in essence, the
calculation of rates merely constitutes a
non-discretionary ministerial act.

The Secretary of Veterans Affairs and
the Secretary of Defense have certified
that this final rule will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
final rule directly affects only
individuals and does not directly affect
small entities. Pursuant to 5 U.S.C.
605(b), this final rule, therefore, is
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.

There is no Catalog of Federal
Domestic Assistance number for the
program affected by these regulations.

List of Subjects in 38 CFR Part 21

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conflict of interests, Defense
Department, Education, Employment,
Grant programs-education, Grant
programs-veterans, Loan programs-
education, Loan programs-veterans,
Manpower training programs, Reporting
and recordkeeping requirements,
Schools, Travel and transportation
expenses, Veterans, Vocational
education, Vocational rehabilitation.

Approved: December 18, 1996.
Jesse Brown,
Secretary of Veterans Affairs.
Approved: February 14, 1997.
Normand G. Lezy,

Lieutenant General, USAF, Deputy Assistant
Secretary (Military Personnel Policy)
Department of Defense.

For the reasons set out above, 38 CFR
part 21 (subpart H) is amended as set
forth below.
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PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart H—Educational Assistance
Test Program

1. The authority citation for part 21,
subpart H, continues to read as follows:

Authority: 10 U.S.C. Ch. 107; 38 U.S.C.
501(a), 3695, 5101,5113,5303A; 42 U.S.C.
2000; Sec. 901, Pub. L. 96-342 94 stat. 1111—
1114.

§21.5820 [Amended]

2. In §21.5820, paragraph (b)(1) is
amended by removing ““1995-96"’ and
adding, in its place, *“1996-97", and by
removing “$2,761” and adding, in its
place, “$2,927’; paragraph (b)(2)(ii)
introductory text is amended by
removing “1995-96"" and adding, in its
place, “1996-97"’; paragraph (b)(2)(ii)(A)
is amended by removing “$306.78" and
adding, in its place, ““$325.22", and by
removing “$153.39” and adding, in its
place, “$162.61"; paragraph (b)(2)(ii)(B)
is amended by removing “$10.23"” and
adding, in its place, ““$10.84”, and by
removing “$5.11”, and adding, in its
place, “$5.42""; paragraph (b)(2)(ii)(C) is
amended by removing ‘‘decreased’ both
times it appears and adding, in its place,
“increased’’; paragraph (b)(3)(ii)
introductory text is amended by
removing “1995-96"" and adding, in its
place, “1996-97"’; paragraph (b)(3)(ii)(A)
is amended by removing “$306.78" and
adding, in its place, “$325.22”, and by
removing “$153.39”” and adding, in its
place, “$162.61""; paragraph (b)(3)(ii)(B)
is amended by removing “$10.23" and
adding, in its place “$10.84", and by
removing “$5.11” and adding, in its
place, “$5.42"; and paragraph
(b)(3)(ii)(C) is amended by removing
“‘decreased” both times it appears and
adding, in its place, “increased”.

§21.5822 [Amended]

3. In §21.5822, paragraph (b)(1)(i) is
amended by removing “$688"’ and
adding, in its place, “$729”, and by
removing ““1995-96"’ and adding, in its
place, “1996-97""; paragraph (b)(1)(ii) is
amended by removing “$344" and
adding, in its place, “$364.50”, and by
removing “1995-96"" and adding, in its
place, “1996-97"’; paragraph (b)(2)(i) is
amended by removing ““1995-96"’ and
adding, in its place, *“1996-97", and by
removing “$688’’ and adding, in its
place, “$729’’; and paragraph (b)(2)(ii) is
amended by removing ““1995-96"" and
adding, in its place, *“1996-97", and by
removing “$344”, and adding, in its
place, “$364.50".

[FR Doc. 97-5579 Filed 3-6-97; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[OR59-7274, OR60-7275; FRL-5696-6]

Approval and Promulgation of State
Implementation Plans: Oregon

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) approves revisions to the
State of Oregon Implementation Plan for
two source-specific Reasonably
Available Control Technology (RACT)
volatile organic compound (VOC)
emissions standards: Cascade General,
Inc., a ship repair yard in Portland,
Oregon; and, White Consolidated, Inc.
(doing business as Schrock Cabinet Co.),
a wood cabinet manufacturing facility in
Hillsboro, Oregon. These revisions are
required by the Clean Air Act (CAA)
and were submitted to EPA on
November 20, 1996.

DATES: This action is effective on May
6, 1997 unless adverse or critical
comments are received by April 7, 1997.
If the effective date is delayed, timely
notice will be published in the Federal
Register.

ADDRESSES: Written comments should
be addressed to: Montel Livingston, SIP
Manager, Office of Air Quality (OAQ-
107), EPA Region 10, 1200 Sixth
Avenue, Seattle, Washington 98101.
Documents incorporated by reference
are available for public inspection at the
Air and Radiation Docket and
Information Center, EPA, 401 M Street,
SW, Washington, D.C. 20460. Copies of
material submitted to EPA may be
examined during normal business hours
at the following locations: EPA, Office
of Air Quality (OAQ-107), 1200 Sixth
Avenue, Seattle, Washington 98101, and
the Oregon Department of
Environmental Quality, 811 S.W. Sixth
Avenue, Portland, Oregon 97204-1390.
FOR FURTHER INFORMATION CONTACT:
Denise Baker, Office of Air Quality
(OAQ-107), EPA Region 10, Seattle,
Washington, (206) 553-8087.

SUPPLEMENTARY INFORMATION:
l. Background

Section 172(a)(2) and (b)(3) of the
CAA, as amended in 1977 (1977 Act),
required sources of VOC to install, at a
minimum, RACT in order to reduce
emissions of this pollutant. EPA has
defined RACT as the lowest emission
limit that a particular source is capable
of meeting by the application of control
technology that is reasonably available,

considering technological and economic
feasibility (44 FR 53761, September 17,
1979). EPA has developed Control
Technology Guidelines (CTGs) for the
purpose of informing State and local air
pollution control agencies of air
pollution control techniques available
for reducing emissions of VOC from
various categories of sources. Each CTG
contains recommendations to the States
of what EPA calls the “presumptive
norm” for RACT. This general statement
of agency policy is based on EPA’s
evaluation of the capabilities of, and
problems associated with, control
technologies currently used by facilities
within individual source categories.
EPA has recommended that the States
adopt requirements consistent with the
presumptive norm level.

On March 3, 1978, the entire
Portland-Vancouver Interstate Air
Quality Maintenance Area was
designated by EPA as a non-attainment
area for ozone. The Portland-Vancouver
Interstate Air Quality Maintenance Area
contains the urbanized portions of three
counties in Oregon (Clackamas,
Multnomah, and Washington) and one
county (Clark) in the State of
Washington.

The 1977 Act required States to
submit plans to demonstrate how they
would attain and maintain compliance
with national ambient air standards for
those areas designated non-attainment.
The 1977 Act further required these
plans to demonstrate compliance with
primary standards no later than
December 31, 1982. An extension up to
December 31, 1987, was possible if the
State could demonstrate that, despite
implementation of all reasonably
available control measures, the
December 31, 1982, date could not be
met.

On October 7, 1982, EPA approved
the Portland-Vancouver area ozone
attainment plan, including an extension
of the attainment date to December 31,
1987 (47 FR 44262).

OnJune 15, 1988, pursuant to Section
110(a)(2)(H) of the pre-amended CAA,
former EPA Regional Administrator
Robie Russell notified the State of
Oregon by letter that the State
Implementation Plan (SIP) for the
Portland-Vancouver area was
substantially inadequate to provide for
timely attainment of the National
Ambient Air Quality Standards
(NAAQS). In that letter, EPA identified
specific actions needed to correct
deficiencies in State regulations
representing RACT for sources of VOC.
Further, the CAA, as amended in 1990
(amended Act), also requires States to
correct deficiencies. In amended Section
182(a)(2)(A), Congress statutorily
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adopted the requirement that ozone
non-attainment areas fix their deficient
RACT rules for ozone. Areas designated
non-attainment before the effective date
of the amendments, and which retained
that designation and were classified as
marginal or above as of the effective
date, are required to meet the RACT fix-
up requirement. Under Section
182(a)(2)(A), States with such non-
attainment areas were mandated to
correct their RACT requirements by May
15, 1991. The corrected requirements
were to be in compliance with Section
172(b), as it existed before the
amendments, and as that section was
interpreted in the pre-amendment
guidance. The SIP call letter interpreted
that guidance and indicated corrections
necessary for specific non-attainment
areas. The Portland part of the Portland-
Vancouver non-attainment area is
classified as marginal. Therefore, this
area is subject to the RACT fix-up
requirement and the May 15, 1991,
deadline.

On May 15, 1991, the State of Oregon
submitted Oregon Administrative Rules
(OAR) 340-22-100 through 340-22—
220, General Emission Standards for
Volatile Organic Compounds, as an
amendment to the Oregon SIP. On
September 29, 1993, EPA approved
these revisions to the Oregon SIP (58 FR
50848). Part of these amended rules
included a requirement for RACT for
non-CTG sources.

On November 20, 1996, the State of
Oregon submitted to EPA source-
specific RACT VOC emissions standards
for Cascade General, Inc., a ship repair
yard in Portland, Oregon; and, White
Consolidated, Inc. (doing business as
Schrock Cabinet Co.), a wood cabinet
manufacturing facility in Hillsboro,
Oregon.

The RACT determination for Cascade
General modifies their existing permit to
contain surface coating performance
standards and special conditions for
solvent clean-up operations. The permit
now provides specific limits for VOC
emissions from five different coating
types used in ship painting operations
(refer to condition 19, Page 2 of 3, of
addendum #2 to operating permit #26—
3224, issued by the Oregon Department
of Environmental Quality).

White Consolidated’s RACT
determination places limits on the VOC
content of coatings used in the finishing
steps of wood cabinet production and
VOC handling methods used in solvent
related cleaning. (For more specific
information, see conditions 11, 12, and
13, Pages 5 and 6, of addendum #2 to
operating permit #34—-2060, issued by
the Oregon Department of
Environmental Quality.)

This Federal Register document
approves the rule revision as an
amendment to the Oregon SIP.

I1. This Action

EPA is approving the revision to the
State of Oregon Implementation Plan
submitted on November 20, 1996, as an
amendment. The RACT determinations
for Cascade General, Inc., and White
Consolidated, Inc., meet all of the
applicable requirements of the Act as
determined by EPA.

EPA is not approving the entire
permit, but only the conditions
necessary for implementation and
enforcement of the RACT requirement
in OAR 340-22-104(5), (6), and (7).
Since the RACT requirements are
contained in the approved SIP, the
source specific RACT limits will remain
in effect, even if the Oregon permit
expires as a matter of State law.

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective May 6, 1997
unless by April 7, 1997, adverse or
critical comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective May 6, 1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors, and in
relation to relevant statutory and
regulatory requirements.

I11. Administrative Review
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal

Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995, memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, Part D, of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-State relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of State action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. E.P.A., 427 U.S.
246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
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to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. section 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 6, 1997.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review, nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2), 42 U.S.C. 7607(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Note: Incorporation by reference of the
Implementation Plan for the State of Oregon
was approved by the Director of the Office of
Federal Register on July 1, 1982.

Dated: February 21, 1997.

Jane S. Moore,
Acting Regional Administrator.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart MM—Oregon

2. Section 52.1970 is amended by
adding paragraph (c) (117) to read as
follows:

§52.1970 Identification of plan.
* * * * *
(C) * X *

(117) On November 20, 1996, the
Director of the Oregon Department of
Environmental Quality (ODEQ)
submitted source-specific Reasonably
Available Control Technology (RACT)
determinations to EPA as SIP revisions
for VOC emissions standards.

(i) Incorporation by reference.

(A) Two letters dated November 20,
1995, from Director of the Oregon
Department of Environmental Quality
(ODEQ) submitting SIP revisions for
RACT determinations for VOC
emissions for: Cascade General, Inc., a
ship repair yard in Portland, Oregon,
Permit No. 26—3224 (issued to the Port
of Portland), dated October 4, 1995; and,
White Consolidated, Inc. (doing
business as Schrock Cabinet Co.), a
wood cabinet manufacturing facility in
Hillsboro, Oregon, Permit No. 34-2060,
dated August 1, 1995.

[FR Doc. 97-5644 Filed 3-6-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81

[OR64-7279a, OR36-1-6298a, OR46-1—
6802a; FRL-5696-8]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Oregon

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) approves numerous
amendments to the Oregon Department
of Environmental Quality’s (ODEQ’s)
rules for stationary sources, including
new source review and prevention of
significant deterioration rules, as
revisions to the Oregon State
Implementation Plan (SIP). These
revisions were submitted by the Director
of the ODEQ on May 20, 1988, January
20, 1989, September 14, 1989, October
13, 1989, November 15, 1991, August
26, 1992, November 16, 1992, May 28,
1993, November 15, 1993, December 14,
1993, November 14, 1994, June 1, 1995,
September 27, 1995, October 8, 1996,
and January 22, 1997, in accordance
with the requirements of section 110,
Part C, and Part D of the Clean Air Act
(hereinafter the Act). EPA is also

removing the listings for total
suspended particulates nonattainment
areas in 40 CFR Part 81.

DATES: This action is effective on May
6, 1997 unless adverse or critical
comments are received by April 7, 1997.
If the effective date is delayed, timely
notice will be published in the Federal
Register.

ADDRESSES: Written comments should
be addressed to: Montel Livingston, SIP
Manager, Office of Air Quality (OAQ-
107), U.S. Environmental Protection
Agency, 1200 Sixth Avenue, Seattle,
Washington 98101.

Documents which are incorporated by
reference are available for public
inspection at the Air and Radiation
Docket and Information Center,
Environmental Protection Agency, 401
M Street, SW, Washington, D.C. 20460.
Copies of material submitted to EPA
may be examined during normal
business hours at the following
locations: EPA, Region 10, Office of Air
Quiality, 1200 Sixth Avenue, Seattle,
Washington 98101, and Oregon
Department of Environmental Quality,
811 S.W. Sixth Avenue, Portland,
Oregon 97204.

FOR FURTHER INFORMATION CONTACT:
David C. Bray, Office of Air Quality
(OAQ-107), EPA, Region 10, Seattle,
Washington 98101, (206) 553—-4253.

SUPPLEMENTARY INFORMATION:

l. Background

OnJuly 1, 1987 (52 FR 24672), in
conjunction with the revision to the
national ambient air quality standards
(NAAQS) for particulate matter (PMg),
EPA revised the requirements for state
implementation plans. These revisions
included changes to the requirements
for new source review (NSR) and
prevention of significant deterioration
(PSD) permitting programs. In response
to these new requirements, on May 20,
1988, the Director of the Oregon
Department of Environmental Quality
(ODEQ) submitted amendments to
Oregon’s state ambient air quality
standards (including its standards for
particulate matter), new source review
(NSR), and prevention of significant
deterioration (PSD) rules.t Further
amendments to the NSR rules
applicable to specific areas which
violated the new PMso standards were
submitted on September 14, 1989, and
October 13, 1989,2 and additional

10ther provisions in the May 20, 1988, submittal
regarding commitments for Group Il PMo areas and
emergency episode plans were acted on in a
February 23, 1993, Federal Register (58 FR 10972).
2 Additional provisions regarding the Medford-
Ashland and Grants Pass PMso industrial rules
Continued
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clarifying changes to the state’s ambient
air quality standards were submitted on
November 15, 1991.3

On October 17, 1988 (53 FR 40656),
EPA promulgated PSD increments for
nitrogen dioxide along with appropriate
revisions to the PSD regulations in 40
CFR 51.166. In response to those
changes to EPA’s requirements for State
PSD programs, the Director of the ODEQ
submitted revisions to its PSD rules on
August 26, 1992.

In response to the Clean Air Act
Amendments of 1990 (Pub. L. 101-509),
EPA issued guidance on March 11,
1991, July 22, 1992, and September 3,
1992, regarding the necessary changes to
State and local PSD and NSR permit
rules to comply with the new statutory
requirements. In response to this
guidance, the Director of the ODEQ
submitted additional amendments to the
NSR and PSD rules on November 16,
1992.4

On September 24, 1993 (58 FR 49931),
EPA designated the Lakeview area as a
moderate PMjo nonattainment area. As
a result, Oregon was required to submit,
as a SIP revision, a control strategy to
bring the area into attainment with the
PMjo standards. The required control
strategy was submitted by the Director
of the ODEQ on June 1, 1995.5 This
strategy included, among other things,
amendments to the New Source Review
rules that apply in nonattainment areas
in order to make them apply to the
Lakeview PMo Nonattainment Area.

OnJune 3, 1993 (58 FR 31622), EPA
promulgated revisions to the PSD
regulations to change the indicator for
the particulate matter increments from
total suspended particulates (TSP) to
PMjo. On September 27, 1995, in
response to this change in federal
requirements, the Director of the ODEQ
submitted amendments to Oregon’s PSD
rules as a revision to the Oregon SIP.6

Oregon also made a number of
amendments to its PSD and NSR rules
on its own initiative. These
amendments were submitted as
revisions to the Oregon SIP on January
20, 1989, May 28, 1993,7 November 15,

included in this submittal were acted on in a
February 23, 1993, Federal Register (58 FR 10972).

30ther rule amendments submitted on November
15, 1991, have been acted on in a February 23,
1993, Federal Register (58 FR 10972).

4The emission statement rules included in the
November 16, 1992, submittal were acted on in a
March 24, 1994, Federal Register (59 FR 13886).

50ther provisions of the Lakeview PMio
attainment plan will be acted on in a separate
Federal Register.

6Revisions to Oregon’s Smoke Management Plan
included in the September 27, 1995, submittal will
be acted on in a separate Federal Register.

70Other rule amendments included in the May 28,
1993, submittal will be acted on in separate Federal
Registers.

1993,8 December 14, 1993,° November
14, 1994, October 8, 1996,1° and January
22,1997.11

I1. Description of Plan Revision
Submittals

On May 20, 1988, the Director of the
ODEQ submitted amendments to
Oregon Administrative Rules (OAR)
340-20-220 through 260 (New Source
Review Rules), OAR 340-31-005
through 055 (Ambient Air Quality
Standards), and OAR 340-31-100
through 130 (Prevention of Significant
Deterioration Rules) as revisions to the
Oregon state implementation plan (SIP).
The amendments to the New Source
Review Rules added new definitions of
“emission limitation and emission
standard,” “‘particulate matter
emissions,” and ‘““PM1o emissions’ to
OAR 340-20-225. They also amended
the existing definitions of
“nonattainment area,” *‘significant
emission rate,” and “‘significant air
quality impact” in OAR 340-20-225.
These new and amended definitions
were to implement the revised ambient
air quality standards for particulate
matter. In addition, OAR 340-20-245
(Requirements for Sources in
Attainment or Unclassifiable Areas
(Prevention of Significant
Deterioration)) was amended to
implement the revised particulate
matter standards and the revised EPA
requirements in 40 CFR 51.165(b) and
40 CFR 51.166. Similarly, OAR 340-20—
260 (Requirements for Net Air Quality
Benefit) was amended to implement the
revised particulate matter standards.

The amendments to Oregon’s
Ambient Air Quality Standards
included new definitions of “‘ambient
air monitoring site criteria,” “‘approved
method,” *“‘Code of Federal
Regulations,”” and “‘parts per million;”
amendments to the existing definitions
of ““ambient air” and “‘equivalent
method;” and the deletion of the
existing definitions of ““primary air mass
station,” “primary ground level
monitoring station,” and ‘““special
station” in OAR 340-31-005. The
ambient standards for suspended
particulate matter (OAR 340-31-015)
were amended by adding standards for
PMso. Finally, the ambient standards for

80ther rule amendments included in the
November 15, 1993, submittal will be acted on in
a separate Federal Register.

90ther rule amendments included in the
December 14, 1993, submittal will be acted on in
a separate Federal Register.

10Q0ther rule amendments included in the
October 8, 1996, submittal will be acted on in a
separate Federal Register.

11 Other rule amendments included in the January
22, 1997, submittal will be acted on in a separate
Federal Register.

total suspended particulates (OAR 340—
31-015), sulfur dioxide (OAR 340-31-
020), carbon monoxide (OAR 340-31—
025), ozone (OAR 340-31-030), nitrogen
dioxide (OAR 340-31-040), and lead
(OAR 340-31-055) were amended to
clarify monitoring methods and
averaging times. In addition, the
existing ambient standard for
hydrocarbons (OAR 340-31-035) was
rescinded.

Finally, the Prevention of Significant
Deterioration Rules were amended by
clarifying that the ambient air
increments for particulate matter (OAR
340-31-110) were measured in terms of
total suspended particulates.

On January 20, 1989, the Director of
the ODEQ submitted amendments to the
Air Contaminant Discharge Permit rules
to effect changes to the permit fee
provisions in OAR 340-20-155, Table 1
and OAR 340-20-165. These changes
updated the fee table and clarified that
the application processing fee must be
submitted with the application for a
permit or permit renewal.

On September 14, 1989, the Director
of the ODEQ submitted an amendment
to the New Source Review Rules as they
apply to the Klamath Falls PMo area.
This amendment lowered the major
source size threshold for new and
modified major sources in the Klamath
Falls Urban Growth Area from 15 tons
of PMg per year to 5 tons of PMjo per
year by revising the definition of
“significant emission rate” in OAR 340—
20-225(22). However, the amended
rules exempt sources with PMjo
emissions of less than 15 tons per year
from the requirement to apply the
lowest achievable emission rate (LAER).
In addition, sources with PMo
emissions between 5 and 15 tons per
year may choose to apply LAER rather
than to obtain emission offsets.

On October 13, 1989, the Director of
the ODEQ submitted an amendment to
the “*Specific Air Pollution Control rules
for the Medford-Ashland Air Quality
Maintenance Area and Grants Pass
Urban Growth Area” (OAR 340-30-005
through 111). This amendment added a
new OAR 340-30-111 (Emission
Offsets) which establishes an emission
offset ratio for new or modified sources
of 1.2 to 1 for the Medford-Ashland Air
Quality Maintenance Area.

On November 15, 1991, the Director
of the ODEQ submitted further
amendments to Oregon’s Ambient Air
Quality Standards (OAR 340-31-015
through 030, 040, and 055). These
amendments clarified the applicability
of the standards to any site in the
ambient air.

On August 26, 1992, the Director of
the ODEQ submitted amendments to
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Oregon’s New Source Review Rules
(OAR 340-20-225) and Prevention of
Significant Deterioration Rules (OAR
340-31-110) to add provisions
implementing the PSD increments for
nitrogen dioxide. These amendments
revised the definitions of “baseline
concentration” (OAR 340-20-225(2))
and “‘baseline period” (OAR 340-20-
225(3)) to accommodate the new
nitrogen dioxide increments and added
the nitrogen dioxide increments
themselves to OAR 340-31-110
(Ambient Air Increments).

On November 16, 1992, the Director
of the ODEQ submitted amendments to
Oregon’s New Source Review Rules
(OAR 340-20-220 to 270) to implement
the new requirements of the Clean Air
Act Amendments of 1990 for
nonattainment area (Part D) new source
review programs. These amendments
revised the definitions of the terms
“baseline period,” ““‘nonattainment
area,” “significant emission rate,” and
“source” in OAR 340-20-225. The
amendments also revised the
requirements for new and modified
major sources proposing to locate in
nonattainment areas at OAR 340-20—
240 (Requirements for Sources in
Nonattainment Areas), OAR 340-20—
241 (Growth Increments), OAR 340-20—
255 (Baseline for Determining Credit for
Offsets), OAR 340-20-260
(Requirements for Net Air Quality
Benefit), and OAR 340-20-265
(Emission Reduction Credit Banking).

On May 28, 1993, the Director of the
ODEQ submitted numerous
amendments to Oregon’s permit rules in
OAR Chapter 340, Division 14, Division
20, and Division 31. These amendments
are nearly all editorial in nature and
include updating statutory citations,
correcting cross references, and
correcting typographical and
grammatical errors. The only other
changes are minor changes in public
notice procedures for consistency with
State statutes and a clarification of the
requirement for certain sources to
register under the State’s registration
program.

On November 15, 1993, the Director
of the ODEQ submitted extensive
amendments to the State rules which
affect the permitting and regulation of
stationary sources, including permits to
construct, State operating permits,
prevention of significant deterioration,
Part D new source review, stack heights
and dispersion techniques, excess
emissions, and other provisions. These
amendments involve the creation of a
new OAR Chapter 340, Division 28,
Stationary Source Air Pollution Control
and Permitting Procedures and the
relocation of much of the OAR Chapter

340, Division 20 provisions to this new
Division 28. Additionally, conforming
amendments were made to OAR
Chapter 340, Division 14, and Division
31. Specifically, OAR Chapter 340,
Division 14, Procedures for Issuance,
Denial, Modification, and Revocation of
Permits, Section 007 (Exceptions) was
amended to exempt federal operating
permits issued pursuant to the new
OAR Chapter 340, Division 28, from the
requirements of Division 14. OAR
Chapter 340, Division 20, General Air
Pollution Control Regulations was
amended by revising, renumbering, and
relocating the following provisions of
OAR Chapter 340, Division 20, to the
new OAR Chapter 340, Division 28:
340-20-001 (Highest and Best
Practicable Treatment and Control
Required);

340-20-005 through —015 (Registration);

340-20-020 through —030 (Notice of
Construction and Approval of
Plans);

340-20-032 (Compliance Schedules);

340-20-035 (Sampling, Testing and
Measurement of Air Contaminant
Emissions);

340-20-037 (Stack Heights and
Dispersion Techniques);

340-20-040 (Methods);

340-20-045 (Department Testing);

340-20-046 (Records; Maintaining and
Reporting);

340-20-140 through —185 (Air
Contaminant Discharge Permits);

340-20-220 through —276 (New Source
Review);

340-20-300 through —320 (Plant Site
Emission Limits);

340-20-350 through —380 (Excess
Emissions);

340-20-450 through —480 (Emission
Statements for VOC and NOx
Sources); and

340-20-500 through —660 (Major Source
Interim Emission Fees).

The new OAR Chapter 340, Division
28, Stationary Source Air Pollution
Control and Permitting Procedures
includes most of Oregon’s rules of
procedure that apply to stationary
sources of air pollution. Specifically,
Division 28 includes:

340-28-100 (Purpose, Application and
Organization);

340-28-110 (Definitions);

340-28-200 through —400 (Rules
Applicable to All Stationary
Sources);

340-28-500 through —520 (Registration);
340-28-600 through —640 (Highest and
Best Practicable Treatment and

Control Required);

340-28-700 (Compliance Schedules);

340-28-800 through —820 (Notice of
Construction and Approval of
Plans);

340-28-900 (Rules Applicable to
Sources Required to Have Air
Contaminant Discharge Permits or
Federal Operating Permits);

340-28-1000 through —1060 (Plant Site
Emission Limits);

340-28-1100 through —1140 (Sampling,
Testing and Measurement of Air
Contaminant Emissions);

340-28-1400 through —1460 (Excess
Emissions and Emergency
Provision);

340-28-1500 through —1520 (Emission
Statements for VOC and NOXx
Sources in Ozone Nonattainment
Areas);

340-28-1600 (Rules Applicable to
Sources Required to Have Air
Contaminant Discharge Permits);

340-28-1700 through 1770 (Air
Contaminant Discharge Permits);

340-28-1900 through —2000 (New
Source Review);

340-28-2100 through —2320 (Rules
Applicable to Sources Required to
Have Federal Operating Permits);

340-28-2400 through —2550 (Major
Source Interim Emission Fees); and

340-28-2560 through —2740 (Federal
Operating Permit Fees).

While the provisions relating to the
Federal operating permit program are
new, the remaining provisions are
provisions from OAR Chapter 340,
Division 20, that have been revised,
renumbered, and relocated into this new
Division 28. Note that the provisions
relating to the Federal operating permit
program (OAR 340-28-1460, 340-28—
2100 through —2260, OAR 340-28-2280
through —2320, and 340-28-2560
through —2740) were granted interim
approval by EPA on December 2, 1994
(59 FR 61820), and full approval on
September 28, 1995 (60 FR 50106), and
are not being acted on in this
rulemaking which addresses only
revisions to the Oregon SIP. Finally,
OAR Chapter 340, Division 31 (Air
Pollution Control Standards for Air
Purity and Quality) was amended by
renumbering and relocating the
definition of “baseline concentration”
from Division 20, renumbering and
relocating the definitions located in
OAR 340-31-105 to OAR 340-31-005,
and by adding new definitions of
“particulate matter,” “PMjo,” and ‘“‘total
suspended particulates.”

On December 14, 1993, the Director of
the ODEQ submitted technical
corrections to OAR Chapter 340,
Division 28, as submitted on November
15, 1993. These technical corrections
clarified the effective dates for OAR
340-28-600 through —640 and the SIP
submittal status of OAR 340-28-1520.

On November 14, 1994, the Director
of the ODEQ submitted further
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amendments to OAR Chapter 340,
Division 28. These amendments correct
and clarify the requirements for permits
to construct for new and modified
sources that are not new major
stationary sources or major
modifications to existing major
stationary sources (the “minor” new
source review program), specifically,
OAR 340-28-110 (Definitions), OAR
340-28-1910 (Procedural
Requirements), and OAR 340-28-2270
(Construction/Operation Modification).
The amendments also correct an
incorrect cross reference in OAR 340—
28-1430 (Upsets and Breakdowns).

OnJune 1, 1995, the Director of the
ODEQ submitted additional
amendments to the New Source Review
Rules as they apply to the Lakeview
PMjo nonattainment area. First, the
amendments lowered the major source
size threshold for new and modified
major sources in the Lakeview PM1q
nonattainment area from 15 tons of
PMso per year to 5 tons of PMjo per year
by revising the definition of “significant
emission rate” in OAR 340-28—
110(105). Second, the amended rules
(OAR 340-28-1930(7)) exempt sources
with PM1g emissions of less than 15 tons
per year from the requirement to apply
the lowest achievable emission rate
(LAER). However, sources with PMo
emissions between 5 and 15 tons per
year may choose to apply LAER rather
than to obtain emission offsets.

On September 27, 1995, the Director
of the ODEQ submitted amendments to
Oregon’s Prevention of Significant
Deterioration Rules (OAR 340-31-005
through —155) to change the indicator
for the PSD increments for particulate
matter from total suspended particulates
(TSP) to PMj0. These amendments
revised the definition of “‘baseline
concentration” in OAR 340-31-005(4)
to establish a new PM1g baseline date for
the Umatilla, Wallowa-Whitman,
Ochoco, and Malheur National Forests
in northeastern Oregon; changed the
indicator for the particulate matter
increments in OAR 340-31-110
(Ambient Air Increments) from TSP to
PM; and clarified in OAR 340-31-120
(Restriction on Area Classifications) that
the boundaries of Federal Class | areas
conform to changes made to the
boundaries of the areas after the Clean
Air Act Amendments of 1977.

On October 8, 1996, the Director of
the ODEQ submitted further
amendments to OAR Chapter 340,
Division 28. These amendments
included technical clarifications and
corrections to OAR 340-28-0110
(Definitions), OAR 340-28-1060 (Plant
Site Emission Limits for Insignificant
Activities), OAR 340-28-1410 (Planned

Startup and Shutdown), OAR 340-28-
1430 (Upsets and Breakdowns), and
OAR 340-28-1720 (Permit Required).

Finally, on January 22, 1996, the
Director of the ODEQ submitted further
amendments to OAR Chapter 340,
Division 28. These amendments
included technical clarifications and
corrections to OAR 340-28-0110
(Definitions), OAR 340-28-0400
(Information Exempt from Disclosure),
OAR 340-28-0630 (Typically Available
Control Technology), OAR 340-28-1010
(Requirements for Plant Site Emission
Limits), and OAR 340-28-1720 (Permit
Required).

I11. EPA Findings and Action

EPA has reviewed the submitted
amendments to OAR Chapter 340,
Divisions 14, 20, 28, 30, and 31, and
finds that they comply with the Act and
EPA’s requirements for SIP programs
that regulate stationary sources. EPA’s
findings on each Division are as follows:

The amendments to OAR Chapter
340, Division 14 (amendments to OAR
340-14-005, -010, -015, —020, —-025,
—030, —035, —040, —045, and —-050,
effective on March 10, 1993, and
submitted on May 28, 1993, and
amendments to OAR 340-14-007
effective on March 10, 1993, and
September 24, 1993, and submitted on
May 28, 1993, and November 15, 1993,
respectively) are all administrative in
nature and do not result in any
substantive changes to the provisions
that are in the currently approved
Oregon SIP. As such, EPA is approving
these amendments to Division 14, as a
revision to the Oregon SIP.

The November 15, 1993, submittal of
amendments to OAR Chapter 340,
Division 20, was the rescission of
provisions that have been amended,
renumbered, and relocated to the new
OAR Chapter 340, Division 28.
Therefore, this submittal entirely
supersedes the amendments to OAR
Chapter 340, Division 20, which were
submitted on May 20, 1988, January 20,
1989, September 14, 1989, August 26,
1992, November 16, 1992, and May 28,
1993. As discussed below, EPA is
approving the amended and
renumbered provisions now located in
OAR Chapter 340, Division 28, and
therefore, is approving the rescission of
OAR 340-20-001, 340—20-005 through
—046, 340—20-140 through —185, and
340-20-220 through —380, as effective
on September 24, 1993, and submitted
on November 15, 1993, as a revision to
the Oregon SIP.

As discussed above, on September 24,
1993, Oregon amended and relocated
many of the provisions of OAR Chapter
340, Division 20, to the new OAR

Chapter 340, Division 28. The Division
20 provisions that were relocated
included all of the amended provisions
that were previously submitted to EPA
as revisions to the Oregon SIP on May
20, 1988, January 20, 1989, September
14, 1989, August 26, 1992, November
16, 1992, and May 28, 1993, as
described above. In addition to the
amended and relocated provisions from
OAR Chapter 340, Division 20, new
provisions to implement the
requirements of Title V of the Act and
40 CFR Part 70 were adopted, and new
bridging provisions were established to
clarify the applicability of the
provisions of this new Division 28.12
The majority of the amendments to the
relocated Division 20 provisions were
administrative in nature and involved
renumbering and corrections to cross-
references to reflect the organization in
the new Division 28. Other amendments
to the relocated Division 20 provisions
were changes necessary to reflect the
addition of the new Title V operating
permits program and to clarify the
relationship between Oregon Air
Contaminant Discharge Permits and the
new Title V operating permits. As
described above in the various
submittals of amendments to Division
28, substantive changes have since been
made to the provisions in OAR 340-28-
110 (Definitions), OAR 340-28—-600
through -680 (Highest and Best
Practicable Treatment and Control
Required), OAR 340-28-800 through
-820 (Notice of Construction and
Approval of Plans), OAR 340-28-1000
through -1060 (Plant Site Emission
Limits), OAR 340-28-1100 (Sampling,
Testing and Measurement of Air
Contaminant Emissions), OAR 340-28-
1400 through -1460 (Excess Emissions
and Emergency Provision), and OAR
340-28-1700 through -1790 (Air
Contaminant Discharge Permits), and a
new OAR 340-28-2270 (Construction/
Operation Modifications) has been
added. Moreover, as discussed above,
numerous technical corrections and
clarifications have been made
throughout the new Division 28. EPA
has reviewed the provisions of the new
Division 28 and the submitted
amendments that have been made since
its initial adoption on September 23,
1993, and finds that the rules meet the
requirements of the Act and EPA’s
regulations for SIPs as set forth in 40
CFR Part 51. As such, EPA is approving
OAR Chapter 340, Division 28 (except

12The provisions related to Title V have been
fully approved pursuant to 40 CFR Part 70 (see 60
FR 50106, September 28, 1995), are not included in
the Oregon SIP, and are not specifically addressed
in this rulemaking.
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for those provisions implementing Title
V, specifically, OAR 340-28-1460,
-2100 through -2260, and -2280 through
-2740; except for OAR 340-28-1050
which was not submitted by the State)
as a revision to the Oregon SIP.

The amendments to OAR Chapter
340, Division 30 submitted on October
13, 1989, involve the addition of a new
section OAR 340-30-111 (Emission
Offsets), effective September 26, 1989,
which establishes an offset ratio of 1.2
to 1 for new or modified sources located
in the Medford-Ashland Air Quality
Maintenance Area. Since this offset ratio
is greater than that required for the
Medford-Ashland PM1c nonattainment
area, EPA finds the amendment to
comply with the requirements of the Act
and EPA regulations and is therefore
approving the addition of OAR 340-30-
111 as a revision to the Oregon SIP.

The amendments to OAR Chapter
340, Division 31, effective on May 19,
1988, and November 13, 1991
(submitted on May 20, 1988, and
November 15, 1991, respectively),
provided for the addition of PMo
ambient standards and clarifying
revisions to the Oregon ambient
standards for total suspended
particulates, sulfur dioxide, carbon
monoxide, ozone, nitrogen dioxide, and
lead, as well as clarifying that the PSD
increments for particulate matter were
measured as total suspended
particulates. The amendments to OAR
Chapter 340, Division 31, effective on
March 30, 1992 (submitted August 26,
1992), provided for the addition of PSD
increments for NO>. The amendments to
OAR Chapter 340, Division 31, effective
on March 10, 1993 (submitted on May
28, 1993), were only technical
corrections and clarifications to the
rules. The amendments to OAR Chapter
340, Division 31, effective on November
4, 1993 (submitted on November 15,
1993), simply relocated certain
definitions from OAR 340-28-110 and
OAR 340-31-105 to OAR 340-31-005.
The amendments to OAR Chapter 340,
Division 31, effective on July 12, 1995
(submitted September 27, 1995),
provided for the replacement of the PSD
increments for total suspended
particulates with PSD increments for
PMyo, a revision to the PSD baseline
date for an area in northeastern Oregon
(the area within the boundaries of the
Umatilla, Wallowa-Whitman, Ochoco,
and Malheur National Forests), and a
clarification to the boundaries of the
mandatory federal Class | areas (certain
National Parks and National Wilderness
Areas) in Oregon. These amendments
are consistent with EPA’s regulations in
40 CFR Part 50 and 40 CFR 51.166 and
EPA is therefore approving the

amendments to OAR Chapter 340,
Division 31, as revisions to the Oregon
SIP.

IV. Summary of EPA Action

EPA today approves several
amendments to the ODEQ rules as
revisions to the Oregon SIP.
Specifically, EPA approves:

(1) OAR 340-14-005, 010, 015,
—-020, —025, —030, —035, —040, —045, and
—050, as amended, effective March 10,
1993, and OAR 340-14-007, as
amended, effective September 24, 1993;

(2) the rescission of OAR 340-20-001,
340—-20-005 through —046, 340-20-140
through —-185, and 340-20-220 through
—380 as effective on September 24, 1993;

(3) OAR 340-28-500, 510, -520,
—-810, —1030, —1040, —1120, —1130,
-1400, -1450, —1520, —1600, —1700,
-1710, and —1920, as amended, effective
September 24, 1993; OAR 340-28-100,
—200, —-300, —700, —800, —820, —900,
-1000, -1020, -1100, -1110, —1140,
-1420, -1440, —1500, —1510, —1730,
-1740, -1750, -1760, —1770, —1900,
-1940, —1950, —1960, —1970, —1980,
—1990, and —2000, as amended, effective
November 4, 1993; OAR 340-28-600,
—610, —620, and —640, as amended,
effective January 1, 1994; OAR 340-28—
1910 and —2270, as amended, effective
October 28, 1994; OAR 340-28-1930, as
amended, effective May 1, 1995; OAR
340-28-1060, as amended, effective
January 29, 1996; OAR 340-28-1410
and —1430, as amended, effective
September 24, 1996; OAR 340-28-110,
—400, —630, —1010 and —-1720, as
amended, effective October 22, 1996;
the rescission of OAR 340-28-1790 as
effective September 24, 1993; and the
rescission of OAR 340-28-1780 as
effective November 4, 1993;

(4) OAR 340-30-111 as effective
September 26, 1989; and

(5) OAR 340-31-010, 340-31-015,
340-31-020, 340-31-025, 340-31-030,
340-31-040, 340-31-055, 340-31-100,
340-31-115, and 340-31-130, as
amended, effective March 10, 1993, the
rescission of OAR 340-31-105 as
effective on November 4, 1993, and
OAR 340-31-005, OAR 340-31-110,
and 340-31-120, as amended, effective
July 12, 1995.

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective May 6, 1997
unless, by April 7, 1997, adverse or
critical comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective May 6, 1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

V. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995, memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C.
sections 603 and 604. Alternatively,
EPA may certify that the rule will not
have a significant impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
government entities with jurisdiction
over populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, Part D, of the Act do not
create any new requirements, but
simply approve requirements that the
state is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the Act,
preparation of a regulatory flexibility
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analysis would constitute federal
inquiry into the economic
reasonableness of state action. The Act
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. E.P.A., 427 U.S.
246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by [insert date 60 days from date
of publication in the Federal Register].
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the

purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2), 42 U.S.C. 7607(b)(2)).

List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

40 CFR Part 81

Air pollution control, National parks,
Wilderness areas.

Note: Incorporation by reference of the
Implementation Plan for the State of Oregon
was approved by the Director of the Office of
the Federal Register on July 1, 1982.

Dated: February 19, 1997.

Jane S. Moore,
Acting Regional Administrator.

Chapter I, title 40, of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart MM—OQregon

2. Section 52.1970 is amended by
adding paragraph (c)(118) to read as
follows:

§52.1970 Identification of plan.
* * * * *
C * X *

(118) On October 13, 1989, the
Director of the Oregon Department of
Environmental Quality submitted an
amendment to OAR Chapter 340,
Division 30. On May 28, 1993, the
Director of the Oregon Department of
Environmental Quality submitted
amendments to OAR Chapter 340,
Division 14, and Division 31. On
November 15, 1993, the Director of the
Oregon Department of Environmental
Quality submitted amendments to OAR
Chapter 340, Division 14, Division 20,
and Division 31, and a new Division 28.
On November 14, 1994, June 1, 1995,
October 8, 1996, and January 22, 1997,
the Director of the Oregon Department
of Environmental Quality submitted
amendments to OAR Chapter 340,
Division 28. On September 27, 1995, the

Director of the Oregon Department of
Environmental Quality submitted
amendments to OAR Chapter 340,
Division 31.

(i) Incorporation by reference.

(A) OAR 340-14-005, -010, —015,
—-020, —025, —-030, —035, —040, —045, and
—050, effective March 10, 1993; and
OAR 340-14-007, effective September
24,1993.

(B) OAR 340-28-500, -510, -520,
-810, —1030, —1040, —1120, —1130,
—-1400, —1450, -1520, —1600, —1700,
—1710, and —-1920, effective September
24, 1993; OAR 340-28-100, —200, —300,
—700, —800, —820, —900, —1000, —1020,
-1100, -1110, —1140, —1420, —1440,
-1500, -1510, -1730, —1740, —1750,
—-1760, —1770, —1900, —1940, —1950,
—-1960, —1970, —1980, —1990, and —-2000,
effective November 4, 1993; OAR 340—
28-600, —610, —620, and —640, effective
January 1, 1994; OAR 340-28-1910 and
—2270, effective October 29, 1994; OAR
340-28-1930, effective May 1, 1995;
OAR 340-28-1060, effective January 29,
1996; OAR 340-28-1410 and -1430,
effective September 24, 1996; and OAR
340-28-110, —400, —630, —1010 and
—1720, effective October 22, 1996.

(C) OAR 340-30-111, effective
September 26, 1989.

(D) OAR 340-31-010, 340-31-015,
340-31-020, 340-31-025, 340-31-030,
340-31-040, 340-31-055, 340-31-100,
340-31-115, and 340-31-130, effective
March 10, 1993; and OAR 340-31-005,
OAR 340-31-110, and 340-31-120,
effective July 12, 1995.

3. Section 52.1987 is amended by
revising paragraph (a) to read as follows:

§52.1987 Significant deterioration of air
quality.

(a) The Oregon Department of
Environmental Quality rules for
prevention of significant deterioration of
air quality in OAR Chapter 340,
Division 28, as effective on October 22,
1996, and OAR Chapter 340, Division
31, as effective on July 12, 1995, are
approved as meeting the requirements
of Part C.

* * * * *

4, Section 52.1988 is revised to read
as follows:

§52.1988 Air Contaminant discharge
permits.

(a) Emission limitations and other
provisions contained in Air
Contaminant Discharge Permits and
Federal Operating Permits issued by the
State in accordance with the provisions
of the OAR Chapter 340, Division 28,
Stationary Source Air Pollution Control
and Permitting Procedures incorporated
by reference in §52.1970, except for
compliance schedules under OAR 340—
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28-700 and alternative emission limits
(bubbles) under OAR 340-28-1030 for
sulfur dioxide or total suspended
particulates which involve trades where
the sum of the increases in emissions
exceeds 100 tons per year, shall be the
applicable requirements of the federally-
approved Oregon SIP (in lieu of any
other provisions) for the purposes of
Section 113 of the Clean Air Act and
shall be enforceable by EPA and by any
person in the same manner as other
requirements of the SIP.

(b) Emission limitations and other
provisions contained in Air
Contaminant Discharge Permits and
Federal Operating Permits issued by the
Lane Regional Air Pollution Authority
in accordance with the provisions of the

Discharge Permits rules (Title 34) and
Plant Site Emission Limit rules (Title
32, Section 32-100 through —104) and in
conjunction with provisions of the OAR
Chapter 340, Division 28, Stationary
Source Air Pollution Control and
Permitting Procedures incorporated by
reference in Section 52.1970, except for
compliance schedules under Title 15,
Section 020, or Title 34, Section 050,
and alternative emission limits
(bubbles) under Title 32, Section 32—
103, for sulfur dioxide or total
suspended particulates which involve
trades where the sum of the increases in
emissions exceeds 100 tons per year,
shall be the applicable requirements of
the federally-approved Oregon SIP (in

purposes of Section 113 of the Clean Air
Act and shall be enforceable by EPA and
by any person in the same manner as
other requirements of the SIP.

PART 81—[AMENDED]

1. The authority citation for Part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. Section 81.338 is amended by
removing the table titled Oregon—TSP
in its entirety.

3. Section 81.338 is amended by
revising the table titled Oregon PM-10
to read as follows:

§81.338 Oregon.

federally-approved Air Contaminant lieu of any other provisions) for the * * * * *
OREGON—PM-10
Designation Classification
Designated Area
Date Type Date Type
Central Oregon Intrastate AQCR 190:
Lakeview (the Urban Growth Boundary area) ..........ccccceeevveeeenieeeiiiieeeninnenns 10/25/93 | Nonattainment ....... 10/25/93 | Moderate.
Klamath Falls (the Urban Growth Boundary area) .. 11/15/90 | Nonattainment ....... 11/15/90 | Moderate.
Remainder of AQCR 190 ......cciiiiiiiiiii et e e e 11/15/90 | Unclassifiable
Eastern Oregon Intrastate AQCR 191:
LaGrande (the Urban Growth Boundary area) 11/15/90 | Nonattainment ....... 11/15/90 | Moderate.
Remainder of AQCR 191 ........ccooviiiiiniiiieeen. 11/15/90 | Unclassifiable
Northwest Oregon Intrastate AQCR 192 .........ooiiiiiiiiiiei e 11/15/90 | Unclassifiable
Portland Interstate AQCR 193 (Oregon Portion):
Portland-Vancouver (portion of the Air Quality Maintenance Area) ............... 11/15/90 | Unclassifiable
Eugene/Springfield (the Urban Growth Boundary area) 11/15/90 | Nonattainment ....... 11/15/90 | Moderate.
Oakridge (the Urban Growth Boundary area) ...... 1/20/94 | Nonattainment ....... 1/20/94 | Moderate.
Remainder of AQCR 193 (Oregon POrtion) .........ccccevieriieneenieenienieesieeee 11/15/90 | Unclassifiable
Southwest Oregon Intrastate AQCR 194:
Medford-Ashland Air Quality Maintenance Area (including White City) ......... 11/15/90 | Nonattainment ....... 11/15/90 | Moderate.
Grants Pass (the Urban Growth Boundary area) 11/15/90 | Nonattainment ....... 11/15/90 | Moderate.
Remainder of AQCR 194 ...t 11/15/90 | Unclassifiable

* * * * *

[FR Doc. 97-5645 Filed 3-6-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 81
[OH54-2; FRL-5698-4]

Designation of Areas for Air Quality
Planning Purposes: Ohio

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; technical
amendment.

SUMMARY: EPA is correcting the ozone
designation for Montgomery County,
Ohio to attainment. The designation
status was not correctly printed in 40
CFR 81.336. EPA published a final rule
designating Montgomery, Greene,
Miami and Clark Counties, Ohio
nonattainment for ozone, see 43 FR
8962 (March 3,1978), 43 FR 45993

(October 5, 1978), and the Code of
Federal Regulations, 40 CFR part 81. On
November 6, 1991 (56 FR 56694),
codified at 40 CFR 81.336, the above
areas were classified as moderate
nonattainment for ozone. More recently,
on May 5, 1995 (60 FR 22289) EPA
redesignated the above areas to
attainment for ozone due to ambient air
monitoring data showing no violations
of the ozone National Ambient Air
Quality Standards during the period
from 1990 through 1992. The
designation became effective on July 5,
1995. Inadvertently, however, the
revised Montgomery County, Ohio
ozone designation status was not
correctly printed in 40 CFR 81.336, as
intended by the May 5, 1995, Federal
Register action. It is being corrected in
this rule.

EFFECTIVE DATE: March 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Fayette Bright, Air Programs Branch,

Regulation Development Section (AR—
18J), U.S. Environmental Protection
Agency, 77 West Jackson Boulevard
(AR-18)), Chicago, Illinois 60604.
(312)886-6069.

SUPPLEMENTARY INFORMATION: Under
Executive Order 12866 (58 FR 51735,
October 4, 1993), this action is not a
“significant regulatory action’ and, is
therefore not subject to review by the
Office of Management and Budget. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), or require prior
consultation with State officials as
specified by Executive Order 112875 (58
FR 58093, October 28, 1993), or involve
special consideration of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).
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Because EPA is not taking comment
on this correction, it is therefore not
subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of

today’s Federal Register. This rule is
not a major rule as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, Ozone.

Dated: February 7, 1997.
Michelle D. Jordan,
Acting Regional Administrator.

PART 81—[AMENDED]

1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. Section 81.336 amended by
revising the entry for Montgomery
County in the table entitled “Ohio
Ozone” to read as follows:

Representatives and the Comptroller Accordingly, part 81, chapter I, title §81.336 Ohio
General of the General Accounting 40 of the Code of Federal Regulations is * * * *
Office prior to publication of the rule in  amended as follows:
OHIO—OZONE
Designation Classification
Designated area
Date Type Date Type
Dayton-Springfield Area:
MONtGOMErY COUNLY ...cuviiiiiiiieiiiie ettt July 5, 1995 .............. Attainment

[FR Doc. 97-5620 Filed 3-6-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 271
[FRL-5699-5]

Nevada: Final Authorization of State
Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency.
ACTION: Immediate final rule.

SUMMARY: The State of Arizona has
applied for final authorization of
revisions to its hazardous waste
program under the Resource
Conservation and Recovery Act (RCRA),
as amended. The Environmental
Protection Agency (EPA) has completed
its review of Arizona’s application and
has made a decision, subject to public
review and comment, that Arizona’s
hazardous waste program revisions
satisfy all of the requirements necessary
to qualify for final authorization. Thus,
EPA intends to approve Arizona’s
hazardous waste program revisions.
Arizona’s application for program
revision is available for public review
and comment.

DATES: Final authorization for Arizona
is effective May 6, 1997 unless EPA
publishes a prior Federal Register
action withdrawing this immediate final
rule. All comments on Arizona’s
program revision application must be

received by the close of business April
7,1997.

ADDRESSES: Copies of Arizona’s program
revision application are available during
the business hours of 9:00 a.m. to 5:00
p.m. at the following addresses for
inspection and copying:

Arizona Department of Environmental
Quiality, 3033 N. Central Avenue,
Phoenix, AZ 85012, Contact: Russell
F. Rhoades, Director, Phone: 602/207—-
4211 or 1-800-234-5677

U.S. EPA Region IX Library-Information
Center, 75 Hawthorne Street, San
Francisco, CA 94105 Phone: 415/744—
1510

Written comments should be sent to:
Lisa McClain-Vanderpool, U.S. EPA
Region IX (WST-3), 75 Hawthorne
Street, San Francisco, CA 94105,
Phone: 415/744-2086.

FOR FURTHER INFORMATION CONTACT: Lisa

MccClain-Vanderpool , U.S. EPA Region

IX (WST-3), 75 Hawthorne Street, San

Francisco, CA 94105, Phone: 415/744—

2086.

SUPPLEMENTARY INFORMATION:
A. Background

States with final authorization under
section 3006(b) of the Resource
Conservation and Recovery Act
(““RCRA” or “the Act”), 42 U.S.C.
6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. Revisions to

State hazardous waste programs are
necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessitated by changes to
EPA’s regulations in 40 CFR parts 260—
266, 268, 124, 270 and 279.

B. Arizona

Arizona received final authorization
for the base program on November 20,
1985. Arizona has since received final
authorization for revisions to its
hazardous waste program, on August 6,
1991, July 13, 1992, and November 23,
1992, October 27, 1993 and June 12,
1995. These revisions include
substantially all the Federal RCRA
implementing regulations published in
the Federal Register through July 1,
1993. On September 30, 1996, Arizona
submitted an application for additional
revision approvals. Today, Arizona is
seeking approval of its program
revisions in accordance with 40 CFR
271.21(b)(3).

EPA has reviewed Arizona’s
application, and has made an immediate
final decision that Arizona’s hazardous
waste program revisions satisfy all of
the requirements necessary to qualify
for final authorization. Consequently,
EPA intends to approve final
authorization for Arizona’s hazardous
waste program revisions. The public
may submit written comments on EPA’s
immediate final decision up until April
7, 1997. Copies of Arizona’s
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applications for program revision are
available for inspection and copying at
the locations indicated in the
“Addresses” section of this notice.
Approval of Arizona’s program
revisions is effective in 60 days unless
an adverse comment pertaining to the
State’s revisions discussed in this notice

is received by the end of the comment
period. If an adverse comment is
received, EPA will publish either (1) a
withdrawal of the immediate final
decision or (2) a notice containing a
response to the comment which either
affirms that the immediate final

decision takes effect or reverses the
decision.

Arizona is applying for authorization
for changes and additions to the Federal
RCRA implementing regulations that
occurred between July 1, 1993 and July
1, 1995, consisting of the following
Federal hazardous waste regulations:

Federal requirement

State analog

Boilers and Industrial Furnaces: changes for Consistency with New Air Regulations (58 FR

38816, July 20, 1993).

Testing and Monitoring Activities (58 FR 46040, August 31, 1993)

Boilers and Industrial Furnaces; Administrative Stay and Interim Standards for Bevill Residues

(58 FR 59598, November 9, 1993).

Wastes from the use of Chlorophenolic Formulations in Wood Surface Protection (59 FR 458,

January 4, 1994).

Revision of Conditional Exemption for Small Scale Treatability Studies (59 FR 8362, February

18, 1994).

Recordkeeping Instructions; Technical Amendment (59 FR 13891, March 24, 1994)
Wood Surface Protection; Correction (59 FR 28484, June 2, 1994) ...
Letter of Credit Revision (59 FR 29958, June 10, 1994)
Correction of Beryllium Powder (59 FR 31551, June 20, 1994)
Recovered Oil Exclusion (59 FR 38536, July 28, 1994)

Removal of the Conditional Exemption for Certain Slag Residues (59 FR 43496, August 24,

1994).

Universal Treatment Standards and Treatment Standards for Organic Toxicity Characteristics
Wastes and Newly Listed Wastes (59 FR 47982, September 19, 1994)
Organic Air Emissions Standards for Tanks, Surface Impoundments and Containers (59 FR

62896, December, 6, 1994).

Testing and Monitoring Activities Amendment | (60 FR 3089, January 13, 1995)

Carbamate Production*, Identification and Listing of Hazardous Waste (60 FR 7824, February

9, 1995).

Testing and Monitoring Activities Amendment Il (60 FR 17001, April 4, 1995)

Universal Waste Rule (60 FR 25492, May 11, 1995) ......ccccoiiuiiiiiiiienieeiteesieeeiee st siee e

Organic Emission Standards for Tanks, Surface Impoundments and Containers: Amendment

(60 FR 26828, May 19, 1995).

Removal of Legally Obsolete Rules (60 FR 33912, June 29, 1995) .......ccccoeiiiiieiiiieeeiiieeeiiee s

Arizona Revised Statutes (ARS) 49-922.A&B;
Arizona Administrative Code (AAC)R18-8-
260.A,B&C and 266.A.

ARS 49-922.A&B; AAC R18-8-260.A,B,C &
G, 261.A&B, 264.A, 265.A, 268, 270.A.

ARS 49-922.A&B; AAC R18-8-266.A.

ARS 49-922 A&B; AAC R18-8-260.A,B&C,
261.A&B.
ARS 49-922.A&B; AAC R18-8-261.A,B&E.

ARS 49-922 A&B; AAC R18-8-264.A, 265.A.
ARS 49-922.A&B; AAC R18-8-260.A,B&C.
ARS 49-922. A&B; AAC R18-8-264.A&L.

ARS 49-922.A&B; AAC R18-8-261.A&B, 268.

ARS 49-922 A&B; AAC R18-8-261.A&B,
266.A&B.

ARS 49-922.A&B; AAC R18-8-266.A and
268.

ARS 49-922 A&B; AAC R18-8-261.A&B,
264.A, 265.A, 266.A and 268.

ARS 49-922 A&B; AAC R18-2-901; R18-8-
260.A,B&C, 262.A,B&E, 264.A, 265.A and
270.A.

ARS 49-922.A&B; AAC R18-8-260.A,B&C.

ARS 49-922.A&B; AAC R18-8-261.A,B&L.

ARS 49-922.A&B; AAC R18-8-260.A,B&C.

ARS 49-922.A&B; AAC R18-8-
260.A,B,C,E&F, 261.A,B&G, 262.A&B,
264.A, 265.A, 266.A, 268, 270.A, 273.

ARS 49-922 A&B; AAC R18-8-264.A, 265.A
and 270.A.

ARS 49-922.A&B; AAC R18-8-261.A&B,
266.A, 270.A,C,E&F.

*Pursuant to the November 1, 1996 decision of the U.S. Court of Appeals for the District of Columbia Circuit in Dithiocarbamate Task Force v.
EPA (No. 95-1249), EPA’s waste listing decisions for the following waste numbers in the Carbamate Production and Listing of Hazardous Waste
Rule (February, 1995) have been vacated and therefore are not presently part of the Federally authorized program in Arizona approved in this
FEDERAL REGISTER notice: (1) 24 challenged U wastes (U277, U365, U366, U375, U377, U376, U378, U379, U381, U382, U383, U384, U385,
U386, U390, U391, U392, U393, U396, U400, U401, U402, U403, U407), (2) K160 waste, and (3) K wastes K156, K157 and K158 to the extent

they apply to the product IPBC.

The State is responsible for issuing,
denying, modifying, reissuing and
terminating permits for all hazardous
waste treatment, storage and disposal
facilities in a manner consistent with all
Federal requirements for which Arizona
is authorized. Arizona is not being
authorized to operate any portion of the
hazardous waste program on Indian
lands.

C. Decision

I conclude that Arizona’s application
for program revision meets all of the
statutory and regulatory requirements
established by RCRA. Accordingly,
Arizona is granted final authorization to
operate its hazardous waste program as
revised.

Arizona is now responsible for
permitting treatment, storage, and
disposal facilities within its borders and
carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (Pub. L. 98—
616, November 8, 1984) (“HSWA™).
Arizona also has primary enforcement
responsibilities, although EPA retains
the right to conduct inspections under
section 3007 of RCRA and to take
enforcement actions under sections
3008, 3013 and 7003 of RCRA.

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of Section 6 of Executive
Order 12866.

Certification Under the Regulatory
Flexibility Act

EPA has determined that this
authorization will not have a significant
economic impact on a substantial
number of small entities. Such small
entities which are hazardous waste
generators, transporters, or which own
and/or operate TSDFs are already
subject to the regulatory requirements
under existing State law which are
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being authorized by EPA. EPA’s
authorization does not impose any
additional burdens on these small
entities. This is because EPA’s
authorization would simply result in an
administrative change, rather than a
change in the substantive requirements
imposed on these small entities.

Therefore, EPA provides the following
certification under the Regulatory
Flexibility Act, as amended by the
Small Business Regulatory Enforcement
Fairness Act. Pursuant to the provision
at 5 U.S.C. 605(b), | hereby certify that
this authorization will not have a
significant economic impact on a
substantial number of small entities.
This authorization approves regulatory
requirements under existing State law to
which small entities are already subject.
It does not impose any new burdens on
small entities. This rule, therefore, does
not require a regulatory flexibility
analysis.

Submission to Congress and the General
Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
certain regulatory actions on State,
local, and tribal governments and the
private sector. Under sections 202 and
205 of the UMRA, EPA generally must
prepare a written statement of economic
and regulatory alternatives analyses for
proposed and final rules with Federal
mandates, as defined by the UMRA, that
may result in expenditures to State,
local, and tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
The section 202 and 205 requirements
do not apply to today’s action because
it is not a “‘Federal mandate” and
because it does not impose annual costs
of $100 million or more.

Today’s rule contains no Federal
mandates for State, local or tribal
governments or the private sector for
two reasons. First, today’s action does
not impose new or additional
enforceable duties on any State, local or
tribal governments or the private sector

because the requirements of the Arizona
program are already imposed by the
State and subject to State law. Second,
the Act also generally excludes from the
definition of a ““Federal mandate’ duties
that arise from participation in a
voluntary Federal program. Arizona’s
participation in an authorized
hazardous waste program is voluntary.

Even if today’s rule did contain a
Federal mandate, this rule will not
result in annual expenditures of $100
million or more for State, local, and/or
tribal governments in the aggregate, or
the private sector. Costs to State, local
and/or tribal governments already exist
under the Arizona’s program, and
today’s action does not impose any
additional obligations on regulated
entities. In fact, EPA’s approval of state
programs generally may reduce, not
increase, compliance costs for the
private sector.

The requirements of section 203 of
UMRA also do not apply to today’s
action. Before EPA establishes any
regulatory requirements that may
significantly or uniquely affect small
governments, section 203 of the UMRA
requires EPA to develop a small
government agency plan. This rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments. The Agency
recognizes that although small
governments may be hazardous waste
generators, transporters, or own and/or
operate TSDFs, they are already subject
to the regulatory requirements under
existing state law which are being
authorized by EPA, and, thus, are not
subject to any additional significant or
unique requirements by virtue of this
program approval.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Indian lands,
Intergovernmental relations, Penalties,
Reporting and Record keeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended, 42 U.S.C. 6912(a), 6926, and
6974(b).

Dated: February 17, 1997.

Felicia Marcus,

Regional Administrator.

[FR Doc. 97-5622 Filed 3-6— 97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 2
[ET Docket No. 94-45; FCC 97-31]

Marketing and Equipment
Authorizations

AGENCY: Federal Communications
Commission

ACTION: Final rule

SUMMARY: By this Report and Order, the
Commission amends its regulations to
consolidate and harmonize the
marketing rules, as proposed in the
Notice of Proposed Rule Making in this
proceeding. This amendment permits
radio frequency devices, prior to
authorization or a determination of
compliance with the technical
standards, to be announced, advertised,
displayed, and operated for compliance
testing, demonstrated at trade shows, or
evaluated at the manufacturer’s
facilities. In addition, non-consumer
devices that have not been tested or
authorized can be offered for
conditional sale or supplied to the user
for evaluation or compliance testing.
The equipment authorizations
regulations are also amended to provide
clarification, to resolve inconsistencies,
to remove unnecessary restrictions and
obsolete regulations, and to incorporate
several interpretations. These
amendments will stimulate economic
growth by permitting products to be
developed on a cooperative basis by
manufacturers and retailers, and by
potentially decreasing the time for a
product to reach the marketplace.
EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT: John
A. Reed, Office of Engineering and
Technology, (202) 418-2455.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in ET Docket No. 94-45,
adopted February 3, 1997, and released
February 12, 1997.

The complete text of this Report and
Order is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room
239), 1919 M Street, N.W., Washington,
D.C., and also may be purchased from
the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 2100 M Street,
NW, Suite 140, Washington, D.C. 20037.

Summary of the Report and Order

1. In the Report and Order, the
Commission amended Part 2 of its rules
regarding the marketing and operation
of radio frequency (RF) devices.
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Marketing includes the sale or lease,
offer for sale or lease, including
advertising for sale or lease, and
importation, shipment or distribution
for the purpose of sale or lease or
offering for sale or lease. Previously, the
rules prohibited the marketing and
operation of an RF device unless it
complies with all of the standards and
the equipment authorization
procedures. Certain exceptions to these
rules were provided for verified digital
devices and non-consumer ISM
products operated under Part 18 of the
rules.

2. The order harmonizes the
marketing rules by permitting RF
devices, prior to authorization or a
determination of compliance with the
technical standards, to be announced,
advertised, displayed, and, if compliant
with any Commission license
requirements, operated for compliance
testing, demonstrated at trade shows, or
evaluated at the manufacturer’s
facilities. In addition, non-consumer RF
devices, i.e., products employed at
business, commercial, industrial,
scientific or medical sites, prior to
testing or authorization, may be offered
for conditional sale or supplied to the
user for evaluation or compliance
testing. As under the previous rules, no
products may be marketed or supplied
to the general public prior to testing or
authorization. Further, these products
must be designed with the intent of
complying with all applicable
regulations.

3. On its own motion, the
Commission also adopted several
additional changes to the equipment
authorization rules to resolve
inconsistencies, to provide clarification,
to remove unnecessary restrictions and
obsolete regulations, and to incorporate
several interpretations. Specifically, the
Commission amended the rules to
indicate, explicitly, that, as with any
request for authorization, an anti-drug
abuse statement is required with
requests for permissive changes. In
addition, the rules now state that proper
labelling of a product is a condition of
the grant of equipment authorization
and is required prior to marketing. The
Commission also clarified that a product
is considered to be “electrically
identical” if no changes are made to the
product or if any changes to the product
could be treated as Class | permissive
changes. Further, duplicative or
outdated regulations, e.g., references to
type approval which is no longer
employed, were removed, and
erroneous rule citations were corrected.

4. The Commission amended its rules
to state that any party that modifies an
authorized RF device becomes

responsible for ensuring that the
modified product continues to comply
with the appropriate standards and
must maintain whatever records are
required to demonstrate such
compliance. In order to facilitate
identification, the Commission also
stated that a product modified by
someone other than the original
responsible party be labelled with the
name, address and telephone number of
the new responsible party along with a
statement that the product has been
modified. Alternatively, the party
modifying the equipment could obtain a
new equipment authorization.

5. Finally, the Commission amended
the regulations regarding authorization
under the verification procedure to
clarify what information needs to be
retained by the responsible party, to
indicate the time period within which
requests by the Commission for product
samples must be submitted, and to
identify the party that is responsible for
submitting those samples.

Final Regulatory Flexibility Analysis

6. As required by Section 603 of the
Regulatory Flexibility Act, 5 U.S.C. 603
(“RFA”), an Initial Regulatory
Flexibility Analysis (“IRFA’’) was
incorporated into the Notice of
Proposed Rule Making (“NPRM”), in ET
Docket No. 94-45.1 The Commission
sought written public comments on the
proposals in the Notice, including the
IRFA. The Commission’s Final
Regulatory Flexibility Analysis
(““FRFA”) in this Report and Order
conforms to the RFA, as amended by the
Contract With America Advancement
Act of 1996 (CWAAA), Public Law 104—
121, 110 Stat. 847 (1996).2

7. Need For and Objective of the Rules

Our objectives are to facilitate the
marketing and early use of radio
frequency (RF) devices by permitting
vendors, manufacturers, and importers
to market such devices prior to a
demonstration of compliance with
applicable technical standards and
equipment authorization procedures,
and to promote efficiency and equity in
our rules by requiring that any party
that modifies an RF device be
responsible for ensuring compliance
with applicable technical standards.
This action will also facilitate the
retrieval of RF device test records by the
Commission, remove outdated
regulations, and correct existing errors
and ambiguities in the rules.

1See 9 FCC Rcd 2702 (1994), 59 FR 31966, June
21, 1994.

2Subtitle 11 of the CWAAA is “The Small
Business Regulatory Enforcement Fairness Act of
1996” (SBREFA), codified at 5 U.S.C. 601 et seq.

8. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

No comments were submitted in
direct response to the IRFA. However,
Alcatel Network Systems, Inc. (ANS),
AT&T Corp., Computer and Business
Equipment Manufacturer’s Association
(CBEMA\) and International Business
Machines Corp. (IBM) suggested
changes to our proposed reporting and
record keeping requirements for
modified RF devices. ANS and CBEMA
oppose the proposal that a party
modifying equipment be required to
label the modified equipment with
additional information, i.e., the name,
address and telephone number of the
party performing the modifications.
AT&T, with support from ANS, CBEMA
and IBM, requests that the party
modifying the equipment not be
required to obtain and retain the
original equipment design drawings.

9. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

For the purposes of this Order, the
RFA defines a “‘small business” to be
the same as a ‘‘small business concern”
under the Small Business Act, 15 U.S.C.
632, unless the Commission has
developed one or more definitions that
are appropriate to its activities.3 Under
the Small Business Act, a “‘small
business concern” is one that: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any additional criteria
established by the Small Business
Administration (SBA).4 These new rules
will apply to computer manufacturers
and other RF device manufacturers as
well as those entities that modify and
market RF equipment.

(a) Computer Manufacturers:
According to SBA regulations, a
computer manufacturer must have 1,000
or fewer employees in order to qualify
as a small entity.5 Census Bureau data
indicates that there are 716 firms that
manufacture electronic computers and
of those, 659 have fewer than 500
employees and qualify as small
entities.® The remaining 57 firms have
500 or more employees; however, we
are unable to determine how many of
those have fewer than 1,000 employees

3See 5 U.S.C. 601(3) (incorporating by reference
the definition of ““small business concern’ in 5
U.S.C. 632).

4See 15 U.S.C. 632.

5See 13 CFR 121.201, (SIC) code 3571.

6See U.S. Small Business Administration 1995
Economic Census Industry and Enterprise Report,
Table 3, SIC Code 3571, (Bureau of the Census data
adapted by the Office of Advocacy of the U.S. Small
Business Administration).
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and therefore also qualify as small
entities under the SBA definition.

(b) RF Equipment Manufacturers: The
Commission has not developed a
definition of small entities applicable to
RF equipment manufacturers. Therefore,
we will utilize the SBA definition
applicable to manufacturers of Radio
and Television Broadcasting and
Communications Equipment. According
to the SBA’s regulations, an RF
equipment manufacturer must have 750
or fewer employees in order to qualify
as a small business concern.” Census
Bureau data indicates that there are 858
U.S. companies that manufacture radio
and television broadcasting and
communications equipment, and that
778 of these firms have fewer than 750
employees and would be classified as
small entities.8 The Census Bureau
category is very broad, and specific
figures are not available as to how many
of these firms are manufacturers of RF
devices. However, we believe that many
of them may qualify as small entities.

10. The Commission has not
developed a definition of small entities
applicable to services which are related
specifically to RF devices. Therefore,
the applicable definition of small entity
is the definition under the Small
Business Administration (SBA) rules
applicable to Communications Services,
Not Elsewhere Classified. This
definition provides that a small entity is
expressed as one with $11.0 million or
less in annual receipts.® The Census
Bureau data indicates that of the 848
firms in the “Communications Services,
Not Elsewhere Classified” category, 775
are small businesses.10 We estimate that
under this definition the majority of
entities that market and modify RF
devices may be small entities.

11. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

Our new rules transfer the
responsibility for ensuring that a
modified RF device complies with our
technical standards from the vendor,
manufacturer, or importer to the
modifying party. However, requirements
to measure the equipment to show that
it continues to comply with these
standards are consistent with the former
rules. Further, even under the former

7See 13 CFR 121.201, (SIC) Code 3663.

8See U.S. Dept. of Commerce, 1992 Census of
Transportation, Communications and Utilities
(issued May 1995), SIC category 3663.

9See 13 CFR 121.201, Standard Industrial
Classification (SIC) Code 4899.

10See U.S. Small Business Administration 1995
Economic Census Industry and Enterprise Report,
Table 2D, SIC Code 3571, (Bureau of the Census
data adapted by the Office of Advocacy of the U.S.
Small Business Administration).

rules—while they were not clearly
defined—a party modifying an RF
device was required to retain its
measurement data showing that the
modified device complied with these
standards. A modifying party must also
label the equipment with its name,
address and telephone number, unless it
obtains a new authorization for the
modified equipment. The type of skills
needed to label equipment is usually
clerical.

12. Under our new rules greater
flexibility will be provided to vendors,
manufacturers, and importers, thus
decreasing the regulatory burden on
such entities. Further, when an RF
device is modified, any increased
reporting and record keeping
requirement imposed on the modifying
party will be offset by a decreased
reporting requirement on the vendor,
manufacturer, or importer. Moreover,
there is no requirement that any RF
device be modified. Therefore, to the
extent that a small entity chooses to
modify an RF device, it is because that
entity believes the benefits of modifying
the device outweigh its costs, including
reporting and record keeping
requirements.

13. Significant Alternatives and Steps
Taken to Minimize Significant
Economic Impact on a Substantial
Number of Small Entities Consistent
with Stated Objectives

As proposed in the NPRM, any entity
that remanufactures or otherwise
modifies an authorized RF device would
be designated as responsible for
ensuring that the device continues to
comply with our applicable technical
standards, and would be required to
retain records of its modification
relative to the original design drawings.
However, after reviewing comments, we
conclude that it is unnecessary for the
modifying party to obtain the original
design drawings. Accordingly, in this
Report and Order, we are requiring only
that the modifying party retain records
showing the changes made to the
device, together with test records
demonstrating that the device continues
to comply with the applicable
standards.11 We also are changing
another proposal in the NPRM by not
requiring that a modified RF device be
labelled with the name, address, and
telephone number of the modifying
party, provided the party performing the
modifications obtains a new equipment
authorization. These changes will
reduce the impact of our new
regulations on small entities.

11See paras. 28-29 of this Report and Order.

14. Report to Congress

The Commission shall send a copy of
this Final Regulatory Flexibility
Analysis, along with this Report and
Order, in a report to Congress pursuant
to the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 2

Communications equipment, Radio,
Reporting and recordkeeping
requirements.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Title 47 of the Code of Federal
Regulations, Part 2, is amended as
follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation for Part 2
continues to read as follows:

Authority: Sections 4, 302, 303, and 307 of
the Communications Act of 1934, as
amended, 47 U.S.C. Sections 154, 302, 303,
and 307, unless otherwise noted.

2. Section 2.803 is revised to read as
follows:

§2.803 Marketing of radio frequency
devices prior to equipment authorization.

(a) Except as provided elsewhere in
this section, no person shall sell or
lease, or offer for sale or lease (including
advertising for sale or lease), or import,
ship, or distribute for the purpose of
selling or leasing or offering for sale or
lease, any radio frequency device
unless:

(1) In the case of a device subject to
type acceptance, certification, or
notification, such device has been
authorized by the Commission in
accordance with the rules in this
chapter and is properly identified and
labelled as required by §2.925 and other
relevant sections in this chapter; or

(2) In the case of a device that is not
required to have a grant of equipment
authorization issued by the
Commission, but which must comply
with the specified technical standards
prior to use, such device also complies
with all applicable administrative
(including verification of the equipment
or authorization under a Declaration of
Conformity, where required), technical,
labelling and identification
requirements specified in this chapter.

(b) The provisions of paragraph (a) of
this section do not prohibit conditional
sales contracts between manufacturers
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and wholesalers or retailers where
delivery is contingent upon compliance
with the applicable equipment
authorization and technical
requirements, nor do they prohibit
agreements between such parties to
produce new products, manufactured in
accordance with designated
specifications.

(c) Notwithstanding the provisions of
paragraphs (a), (b), (d) and (f) of this
section, a radio frequency device may be
advertised or displayed, e.g., at a trade
show or exhibition, prior to equipment
authorization or, for devices not subject
to the equipment authorization
requirements, prior to a determination
of compliance with the applicable
technical requirements provided that
the advertising contains, and the display
is accompanied by, a conspicuous
notice worded as follows:

This device has not been authorized as
required by the rules of the Federal
Communications Commission. This device is
not, and may not be, offered for sale or lease,
or sold or leased, until authorization is
obtained.

(1) If the product being displayed is
a prototype of a product that has been
properly authorized and the prototype,
itself, is not authorized due to
differences between the prototype and
the authorized product, the following
disclaimer notice may be used in lieu of
the notice stated in paragraph (c)
introductory text of this section:

Prototype. Not for sale.

(2) Except as provided elsewhere in
this chapter, devices displayed under
the provisions of paragraphs (c)
introductory text, and (c)(1) of this
section may not be activated or
operated.

(d) Notwithstanding the provisions of
paragraph (a) of this section, the offer
for sale solely to business, commercial,
industrial, scientific or medical users
(but not an offer for sale to other parties
or to end users located in a residential
environment) of a radio frequency
device that is in the conceptual,
developmental, design or pre-
production stage is permitted prior to
equipment authorization or, for devices
not subject to the equipment
authorization requirements, prior to a
determination of compliance with the
applicable technical requirements
provided that the prospective buyer is
advised in writing at the time of the
offer for sale that the equipment is
subject to the FCC rules and that the
equipment will comply with the
appropriate rules before delivery to the
buyer or to centers of distribution. If a
product is marketed in compliance with
the provisions of this paragraph, the

product does not need to be labelled
with the statement in paragraph (c) of
this section.

(e)(1) Notwithstanding the provisions
of paragraph (a) of this section, prior to
equipment authorization or
determination of compliance with the
applicable technical requirements any
radio frequency device may be operated,
but not marketed, for the following
purposes and under the following
conditions:

(i) Compliance testing;

(i1) Demonstrations at a trade show
provided the notice contained in
paragraph (c) of this section is displayed
in a conspicuous location on, or
immediately adjacent to, the device;

(iiif) Demonstrations at an exhibition
conducted at a business, commercial,
industrial, scientific, or medical
location, but excluding locations in a
residential environment, provided the
notice contained in paragraphs (c) or (d)
of this section, as appropriate, is
displayed in a conspicuous location on,
or immediately adjacent to, the device;

(iv) Evaluation of product
performance and determination of
customer acceptability, provided such
operation takes place at the
manufacturer’s facilities during
developmental, design, or pre-
production states; or

(v) Evaluation of product performance
and determination of customer
acceptability where customer
acceptability of a radio frequency device
cannot be determined at the
manufacturer’s facilities because of size
or unique capability of the device,
provided the device is operated at a
business, commercial, industrial,
scientific, or medical user’s site, but not
at a residential site, during the
development, design or pre-production
stages. A product operated under this
provision shall be labelled, in a
conspicuous location, with the notice in
paragraph (c) of this section.

(2) For the purpose of paragraphs
(e)(1)(iv) and (e)(1)(v) of this section, the
term “manufacturer’s facilities”
includes the facilities of the party
responsible for compliance with the
regulations and the manufacturer’s
premises, as well as the facilities of
other entities working under the
authorization of the responsible party in
connection with the development and
manufacture, but not marketing, of the
equipment.

(3) The provisions of paragraphs
(e)(@)(), (&)(1)(ii), (e)(1)(iii), (e)(1)(iv),
and (e)(1)(v) of this section do not
eliminate any requirements for station
licenses for products that normally
require a license to operate, as specified
elsewhere in this chapter.

Manufacturers should note that station
licenses are not required for some
products, e.g., products operating under
part 15 of this chapter and certain
products operating under part 95 of this
chapter.

(4) Marketing, as used in this section,
includes sale or lease, or offering for
sale or lease, including advertising for
sale or lease, or importation, shipment,
or distribution for the purpose of selling
or leasing or offering for sale or lease.

(5) Products operating under the
provisions of this paragraph (e) shall not
be recognized to have any vested or
recognizable right to continued use of
any frequency. Operation is subject to
the conditions that no harmful
interference is caused and that any
interference received must be accepted.
Operation shall be required to cease
upon notification by a Commission
representative that the device is causing
harmful interference and shall not
resume until the condition causing the
harmful interference is corrected.

(f) For radio frequency devices subject
to verification and sold solely to
business, commercial, industrial,
scientific, and medical users (excluding
products sold to other parties or for
operation in a residential environment),
parties responsible for verification of the
devices shall have the option of
ensuring compliance with the
applicable technical specifications of
this chapter at each end user’s location
after installation, provided that the
purchase or lease agreement includes a
proviso that such a determination of
compliance be made and is the
responsibility of the party responsible
for verification of the equipment. If the
purchase or lease agreement contains
this proviso and the responsible party
has the product measured to ensure
compliance at the end user’s location,
the product does not need to be labelled
with the statement in paragraph (c) of
this section.

(9) The provisions in paragraphs (b)
through (f) of this section apply only to
devices that are designed to comply
with, and to the best of the responsible
party’s knowledge will, upon testing,
comply with all applicable requirements
in this chapter. The provisions in
paragraphs (b) through (f) of this section
do not apply to radio frequency devices
that could not be authorized or legally
operated under the current rules. Such
devices shall not be operated,
advertised, displayed, offered for sale or
lease, sold or leased, or otherwise
marketed absent a license issued under
part 5 of this chapter or a special
temporary authorization issued by the
Commission.
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(h) The provisions in subpart K of this
part continue to apply to imported radio
frequency devices.

§2.805 [Removed]
3. Section 2.805 is removed.
§2.806 [Removed]

4. Section 2.806 is removed.

5. Section 2.807 is amended by
revising the introductory paragraph to
read as follows:

§2.807 Statutory exceptions.

As provided by Section 302(c) of the
Communications Act of 1934, as
amended, §2.803 shall not be applicable

to:
* * * * *

§2.809 [Removed]

6. Section 2.809 is removed.

7. Section 2.811 is revised to read as
follows:

§2.811 Transmitters operated under part
73 of this chapter.

Section 2.803(a) through (d) shall not
be applicable to a transmitter operated
in any of the Radio Broadcast Services
regulated under part 73 of this chapter,
provided the conditions set out in part
73 of this chapter for the acceptability
of such transmitter for use under
licensing are met.

8. Section 2.813 is revised to read as
follows:

§2.813 Transmitters operated in the
Instructional Television Fixed Service.

Section 2.803(a) through (d) shall not
be applicable to a transmitter operated
in the Instructional Television Fixed
Service regulated under part 74 of this
chapter, provided the conditions in
§74.952 of this chapter for the
acceptability of such transmitter for
licensing are met.

9. Section 2.815 is amended by
revising paragraphs (d) and (e) to read
as follows:

§2.815 External radio frequency power
amplifiers.
* * * * *

(d) The proscription in paragraph (b)
of this section shall not apply to the
marketing, as defined in paragraph (b) of
this section, by a licensed amateur radio
operator to another licensed amateur
radio operator of an external radio
frequency power amplifier fabricated in
not more than one unit of the same
model in a calendar year by that
operator provided the amplifier is for
the amateur operator’s personal use at
his licensed amateur radio station and
the requirements of §§97.315 and
97.317 of this chapter are met.

(e) The proscription in paragraph (c)
of this section shall not apply in the

marketing, as defined in paragraph (c) of
this section, by a licensed amateur radio
operator to another licensed amateur
radio operator of an external radio
frequency power amplifier if the
amplifier is for the amateur operator’s
personal use at his licensed amateur
radio station and the requirements of

8§ 97.315 and 97.317 of this chapter are
met.

§2.901 [Amended]

10. Section 2.901 is amended by
removing the words in paragraphs (a)
and (b) “type approval,”.

§2.903

11. Section 2.903 is removed.

12. Section 2.909 is amended by
adding a last sentence to paragraphs (a)
and (b) and by adding new paragraphs
(c)(3) and (d) to read as follows:

[Removed]

§2.909 Responsible party.

* * * * *

(a) * * * If the radio frequency
equipment is modified by any party
other than the grantee and that party is
not working under the authorization of
the grantee pursuant to §2.929(b), the
party performing the modification is
responsible for compliance of the
product with the applicable
administrative and technical provisions
in this chapter.

(b) * * * If subsequent to manufacture
and importation, the radio frequency
equipment is modified by any party not
working under the authority of the
responsible party, the party performing
the modification becomes the new
responsible party.

(C) * Kk *

(3) If the radio frequency equipment
is modified by any party not working
under the authority of the responsible
party, the party performing the
modifications, if located within the
U.S., or the importer, if the equipment
is imported subsequent to the
modifications, becomes the new
responsible party.

(d) If, because of modifications
performed subsequent to authorization,
a new party becomes responsible for
ensuring that a product complies with
the technical standards and the new
party does not obtain a new equipment
authorization, the equipment shall be
labelled, following the specifications in
§2.925(d), with the following: “This
product has been modified by [insert
name, address and telephone number of
the party performing the
modifications].”

13. Section 2.913 is amended by
revising paragraph (a) to read as follows:

§2.913 Submittal of equipment
authorization application or information to
the Commission.

(a) Unless otherwise directed,
applications with fees attached for the
equipment authorization, pursuant to
§1.1103 of this chapter, must be
submitted following the procedures
described in § 0.401(b) of this chapter.
The address for applications submitted
by mail is: Federal Communications
Commission, Equipment Approval
Services, P. O. Box 358315, Pittsburgh,
PA 15251-5315. If the applicant chooses
to make use of an air courier/package
delivery service, the following address
must appear on the outside of the
package/envelope: Federal
Communications Commission, c/o
Mellon Bank, Three Mellon Bank
Center, 525 William Penn Way, 27th
floor, Room 153-2713, Pittsburgh,
Pennsylvania 15259-0001, Attention:

Wholesale Lockbox Supervisor.
* * * * *

§2.915 [Amended]

14. Section 2.915 is amended by
removing the words “type approval,” in
paragraphs (a) introductory text and (c).

§2.917 [Amended]

15. Section 2.917 is amended by
removing paragraph (d).

16. Section 2.924 is revised to read as
follows:

§2.924 Marketing of electrically identical
equipment having multiple trade names and
models or type numbers under the same
FCC Identifier.

The grantee of an equipment
authorization may market devices
having different model/type numbers or
trade names without additional
authorization from the Commission,
provided that such devices are
electrically identical and the equipment
bears an FCC Identifier validated by a
grant of equipment authorization. A
device will be considered to be
electrically identical if no changes are
made to the device authorized by the
Commission, or if the changes made to
the device would be treated as class |
permissive changes within the scope of
§82.1001(b)(1) and 2.1043(b)(1).
Changes to the model number or trade
name by anyone other than the grantee,
or under the authorization of the
grantee, shall be performed following
the procedures in §2.933.

17. Section 2.925 is amended by
removing paragraph (g) and by revising
paragraphs (b)(4), (d) introductory text
and (f) to read as follows:

§2.925 Identification of equipment.
* * * * *
(b) EE
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(4) For a transceiver, the receiver
portion of which is subject to
verification pursuant to §15.101 of this
chapter, the FCC Identifier required for
the transmitter portion shall be
preceded by the term “FCC ID”.

* * * * *

(d) In order to validate the grant of
equipment authorization, the nameplate
or label shall be permanently affixed to
the equipment and shall be readily
visible to the purchaser at the time of
purchase.

* * * * *

(f) The term “FCC ID"" and the coded
identification assigned by the
Commission shall be in a size of type
large enough to be readily legible,
consistent with the dimensions of the
equipment and its nameplate. However,
the type size for the FCC Identifier is not
required to be larger than eight-point.

§2.926 [Amended]

18. Section 2.926 is amended by
removing the reference in paragraph (e)
““§15.69” and adding in its place
“§15.101 of this chapter”.

19. Section 2.927 is amended by
removing paragraph (d) and by revising
paragraphs (a) and (b) to read as follows:

§2.927 Limitations on grants.

(a) A grant of equipment authorization
is valid only when the FCC Identifier is
permanently affixed on the device and
remains effective until revoked or
withdrawn, rescinded, surrendered, or a
termination date is otherwise
established by the Commission.

(b) A grant of an equipment
authorization signifies that the
Commission has determined that the
equipment has been shown to be
capable of compliance with the
applicable technical standards if no
unauthorized change is made in the
equipment and if the equipment is
properly maintained and operated. The
issuance of a grant of equipment
authorization shall not be construed as
a finding by the Commission with
respect to matters not encompassed by
the Commission’s rules, especially with
respect to compliance with 18 U.S.C.
2512,

* * * * *

20. Section 2.929 is amended by
revising paragraph (b)(1) and its Note to
read as follows:

§2.929 Nonassignability of an equipment
authorization.
* * * * *

(b) * x %

(1) The equipment manufactured by
such second party bears the identical
FCC ldentifier as set out in the grant of
the equipment authorization.

Note to paragraph (b)(1): Any change
in the FCC Identifier desired as a result
of such production or marketing
agreement will require the filing of a
new application for an equipment
authorization as specified in §2.933.

* * * * *

21. Section 2.931 is revised to read as

follows:

§2.931 Responsibility of the grantee.

In accepting a grant of an equipment
authorization, the grantee warrants that
each unit of equipment marketed under
such grant and bearing the identification
specified in the grant will conform to
the unit that was measured and that the
data (design and rated operational
characteristics) determined by the
grantee for notification or filed with the
application for type acceptance or
certification continues to be
representative of the equipment being
produced under such grant within the
variation that can be expected due to
quantity production and testing on a
statistical basis.

22. Section 2.932 is amended by
adding new paragraph (f) to read as
follows:

§2.932 Modification of equipment.
* * * * *

() All requests for permissive changes
submitted to the Commission must be
accompanied by the anti-drug abuse
certification required under §1.2002 of
this chapter.

23. Section 2.933 is amended by
revising paragraphs (a), (b)(7) and (c) to
read as follows:

§2.933 Change in identification of
equipment.

(@) A new application for equipment
authorization shall be filed whenever
there is a change in the FCC Identifier
for the equipment with or without a
change in design, circuitry or
construction. However, a change in the
model/type number or trade name
performed in accordance with the
provisions in §2.924 is not considered
to be a change in identification and does
not require additional authorization
from the Commission.

(b) * ok ok

(7) In the case of certified equipment,
the photographs required by
§2.1033(b)(7) showing the exterior
appearance of the equipment, including
the operating controls available to the
user and the identification label.
Photographs of the construction, the
component placement on the chassis,
and the chassis assembly are not
required to be submitted unless
specifically requested by the
Commission.

(c) If the change in the FCC Identifier
also involves a change in design or
circuitry which falls outside the
purview of a permissive change
described in §82.977, 2.1001 or 2.1043,
a complete application shall be filed
pursuant to §2.911.

§2.934 [Amended]

24. Section 2.934 is amended by
removing the reference “§2.910(b)”” and
adding in its place “§2.913(b)”.

25. Section 2.936 is revised to read as
follows:

§2.936 FCCinspection.

Upon reasonable request, each
responsible party shall submit the
following to the Commission or shall
make the following available for
inspection:

(a) The records required by 88§2.938,
2.955, and 2.1075.

(b) A sample unit of the equipment
covered under an authorization.

(c) The manufacturing plant and
facilities.

26. Section 2.938 is revised to read as
follows:

§2.938 Retention of records.

(a) For each equipment subject to the
Commission’s equipment authorization
standards, the responsible party shall
maintain the records listed as follows:

(1) A record of the original design
drawings and specifications and all
changes that have been made that may
affect compliance with the standards
and the requirements of §2.931.

(2) A record of the procedures used
for production inspection and testing to
ensure conformance with the standards
and the requirements of § 2.931.

(3) A record of the test results that
demonstrate compliance with the
appropriate regulations in this chapter.

(b) The provisions of paragraph (a) of
this section shall also apply to a
manufacturer of equipment produced
under the provisions of §2.929(b). The
retention of the records by the
manufacturer under these circumstances
shall satisfy the grantee’s responsibility
under paragraph (a) of this section.

(c) The records listed in paragraph (a)
of this section shall be retained for one
year for equipment subject to
authorization under the type acceptance
or certification procedure, or for two
years for equipment subject to
authorization under any other
procedure, after the manufacture of said
equipment has been permanently
discontinued, or until the conclusion of
an investigation or a proceeding if the
responsible party (or under paragraph
(b) of this section the manufacturer) is
officially notified that an investigation
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or any other administrative proceeding
involving its equipment has been
instituted.

(d) If radio frequency equipment is
modified by any party other than the
original responsible party, and that
party is not working under the
authorization of the original responsible
party, the party performing the
modifications is not required to obtain
the original design drawings specified
in paragraph (a)(1) of this section.
However, the party performing the
modifications must maintain records
showing the changes made to the
equipment along with the records
required in paragraphs (a)(3) of this
section. A new equipment authorization
may also be required. See, for example,
§82.909, 2.924, 2.933, and 2.1043.

27. Section 2.941 is revised to read as
follows:

§2.941 Availability of information relating
to grants.

(a) Grants of equipment authorization,
other than for receivers and equipment
authorized for use under parts 15 or 18
of this chapter, will be publicly
announced in a timely manner by the
Commission. Information about the
authorization of a device using a
particular FCC Identifier may be
obtained by contacting the
Commission’s Office of Engineering and
Technology Laboratory.

(b) Information relating to equipment
authorizations, such as data submitted
by the applicant in connection with an
authorization application, laboratory
tests of the device, etc., shall be
available in accordance with §§80.441
through 0.470 of this chapter.

28. Section 2.953 is amended by
revising the section heading and
paragraphs (a), (b) and (d) to read as
follows:

§2.953 Responsibility for compliance.

(a) In verifying compliance, the
responsible party, as defined in §2.909
warrants that each unit of equipment
marketed under the verification
procedure will be identical to the unit
tested and found acceptable with the
standards and that the records
maintained by the responsible party
continue to reflect the equipment being
produced under such verification
within the variation that can be
expected due to quantity production
and testing on a statistical basis.

(b) The importer of equipment subject
to verification may upon receiving a
written statement from the manufacturer
that the equipment complies with the
appropriate technical standards rely on
the manufacturer or independent testing
agency to verify compliance. The test

records required by §2.955 however
should be in the English language and
made available to the Commission upon
a reasonable request, in accordance with
§2.956.

* * * * *

(d) Verified equipment shall be
reverified if any modification or change
adversely affects the emanation
characteristics of the modified
equipment. The party designated in
§2.909 bears responsibility for
continued compliance of subsequently
produced equipment.

29. Section 2.954 is revised to read as
follows:

§2.954 Identification.

Devices subject only to verification
shall be uniquely identified by the
person responsible for marketing or
importing the equipment within the
United States. However, the
identification shall not be of a format
which could be confused with the FCC
Identifier required on certified, notified
or type accepted equipment. The
importer or manufacturer shall maintain
adequate identification records to
facilitate positive identification for each
verified device.

30. Section 2.955 is amended by
revising the introductory text of
paragraph (a) and paragraph (a)(3) to
read as follows:

§2.955 Retention of records.

(a) For each equipment subject to
verification, the responsible party, as
shown in §2.909 shall maintain the
records listed as follows:

* * * * *

(3) A record of the measurements
made on an appropriate test site that
demonstrates compliance with the
applicable regulations in this chapter.
The record shall:

(i) Indicate the actual date all testing
was performed;

(ii) State the name of the test
laboratory, company, or individual
performing the verification testing. The
Commission may request additional
information regarding the test site, the
test equipment or the qualifications of
the company or individual performing
the verification tests;

(iii) Contain a description of how the
device was actually tested, identifying
the measurement procedure and test
equipment that was used,;

(iv) Contain a description of the
equipment under test (EUT) and support
equipment connected to, or installed
within, the EUT;

(v) Identify the EUT and support
equipment by trade name and model
number and, if appropriate, by FCC
Identifier and serial number;

(vi) Indicate the types and lengths of
connecting cables used and how they
were arranged or moved during testing;

(vii) Contain at least two drawings or
photographs showing the test set-up for
the highest line conducted emission and
showing the test set-up for the highest
radiated emission. These drawings or
photographs must show enough detail
to confirm other information contained
in the test report. Any photographs used
must be focused originals without glare
or dark spots and must clearly show the
test configuration used;

(viii) List all modifications, if any,
made to the EUT by the testing company
or individual to achieve compliance
with the regulations in this chapter;

(ix) Include all of the data required to
show compliance with the appropriate
regulations in this chapter; and

(x) Contain, on the test report, the
signature of the individual responsible
for testing the product along with the
name and signature of an official of the
responsible party, as designated in
§2.909.

* * * * *

31. Section 2.956 is revised to read as
follows:

§2.956 FCC inspection and submission of
equipment for testing.

(a) Each responsible party shall upon
receipt of reasonable request:

(1) Submit to the Commission the
records required by §2.955.

(2) Submit one or more sample units
for measurements at the Commission’s
Laboratory.

(i) Shipping costs to the Commission’s
Laboratory and return shall be borne by
the responsible party.

(ii) In the event the responsible party
believes that shipment of the sample to
the Commission’s Laboratory is
impractical because of the size or weight
of the equipment, or the power
requirement, or for any other reason, the
responsible party may submit a written
explanation why such shipment is
impractical and should not be required.

(b) Requests for the submission of the
records in §2.955 or for the submission
of sample units are covered under the
provisions of § 2.946.

§2.957 [Removed]
32. Section 2.957 is removed.

8§8§2.961, 2.963, 2.965, 2.967, 2.969
[Removed]

33. The undesignated centerheading
preceding §2.961 and §2.961 are
removed.

34. Section 2.963 is removed.

35. Section 2.965 is removed.

36. Section 2.967 is removed.

37. Section 2.969 is removed.
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38. Section 2.975 is amended by
revising paragraphs (b) and (g) to read
as follows:

§2.975 Application for notification.
* * * * *

(b) The statement required in
paragraph (a)(6) of this section shall be
signed pursuant to §2.911(c).

* * * * *

(9) The records of measurement data,
measurement procedures, photographs,
circuit diagrams, etc. for a device
subject to notification shall be retained
for two years after the manufacture of
said equipment has been permanently
discontinued, or, if the responsible
party is officially notified that an
investigation or any other
administrative proceeding involving the
equipment has been instituted prior to
the expiration of such two year period,
until the conclusion of that
investigation or proceeding.

§2.979 [Removed]
39. Section 2.979 is removed.

§2.983 [Amended]

40. Section 2.983 is amended by
removing and reserving paragraph (h)
and by removing the reference *‘subpart
C of part 97" in the last sentence of
paragraph (i) and adding in its place
“subpart D of part 97”.

§2.1003 [Removed]

41. Section 2.1003 is removed.

42. Section 2.1005 is amended by
revising paragraph (a), the introductory
text of paragraphs (c) and (c)(4) and
paragraph (d) to read as follows:

§2.1005 Equipment for use in the Amateur
Radio Service.

(a) The general provisions of §§2.981,
2.983, 2.991, 2.993, 2.997, 2.999, and
2.1001 shall apply to applications for,
and grants of, type acceptance for
equipment operated under the
requirements of part 97 of this chapter,
the Amateur Radio Service.

* * * * *

(c) Any supplier of an external radio
frequency power amplifier kit as
defined by §97.3(a)(17) of this chapter
shall comply with the following
requirements:

* * * * *

(4) The identification label required
by §2.925 shall be permanently affixed
to the assembled unit and shall be of
sufficient size so as to be easily read.
The following information shall be
shown on the label:

* * * * *

(d) Type acceptance of external radio
frequency power amplifiers and
amplifier kits may be denied when

denial serves the public interest,
convenience and necessity by
preventing the use of these amplifiers in
services other than the Amateur Radio
Service. Other uses of these amplifiers,
such as in the Citizens Band Radio
Service, are prohibited (8§ 95.411 of this
chapter). Examples of features which
may result in the denial of type
acceptance are contained in §97.317 of
this chapter.

§2.1033 [Amended]

43. Section 2.1033 is amended by
removing and reserving paragraph
(b)(10) and by removing the reference
“§15.257(e)” in paragraph (b)(11) and
adding in its place ‘8§ 15.247(e)".

§2.1045 [Removed]

44, Section 2.1045 is removed.

45, Section 2.1300 is revised to read
as follows:

§2.1300 Cross reference.

The general provisions of this part,
§82.911, 2.923, 2.929, 2.935, 2.936, and
2.946 shall apply to applications for and
grants of registration for telephone
terminal equipment pursuant to part 68
of this chapter.

[FR Doc. 97-5349 Filed 3-5-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 961210346-7035-02; I.D.
120596A]

RIN 0648—XX76

Summer Flounder Fishery; Final
Specifications for 1997; Adjustment to
1997 State Quotas; Commercial Quota
Harvested for Delaware

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final specifications for the 1997
summer flounder fishery and
adjustments to state commercial quotas.

SUMMARY: NMFS issues the final
specifications for the 1997 summer
flounder fishery that include
commercial catch quotas and an
increase in commercial minimum fish
size, makes adjustments to the
commercial quota for the 1997 summer
flounder fishery as a result of overages
in the 1996 fishing year and, as a
consequence of these overages,
announces that the summer flounder

guota available to the State of Delaware
for 1997 has been harvested. The intent
of this document is to comply with
implementing regulations for the
summer flounder fishery that require
NMFS to publish measures for the
upcoming fishing year that will prevent
overfishing of this species, require
overages in any state to be deducted
from that state’s commercial quota for
the following year, require publication
of a notice to advise the State of
Delaware that its quota has been
harvested, and to advise vessel and
dealer permit holders that no
commercial quota is available for
landing summer flounder in Delaware.
EFFECTIVE DATE: March 4, 1997 through
December 31, 1997, except for
§648.103(a) which will be effective
April 7, 1997.

ADDRESSES: Copies of the
Environmental Assessment and
supporting documents used by the
Monitoring Committee are available
from: Executive Director, Mid-Atlantic
Fishery Management Council, Room
2115, Federal Building, 300 S. New
Street, Dover, DE 19901-6790.

FOR FURTHER INFORMATION CONTACT:
Dana Hartley, Fishery Management
Specialist, 508-281-9226.
SUPPLEMENTARY INFORMATION: The
Fishery Management Plan for the
Summer Flounder Fishery (FMP) was
developed jointly by the Atlantic States
Marine Fisheries Commission
(Commission) and the Mid-Atlantic
Fishery Management Council (Council)
in consultation with the New England
and South Atlantic Fishery Management
Councils. The management unit for the
FMP is summer flounder (Paralichthys
dentatus) in U.S. waters of the Atlantic
Ocean from the southern border of
North Carolina northward to the
Canadian border. Implementing
regulations for the fishery are found at
50 CFR part 648, subparts A and G.

Section 648.100(a) of the regulations
implementing the FMP specifies the
process for setting annual management
measures in order to achieve the fishing
mortality (Fig) rates specified in the
FMP. Under Amendment 7 to the FMP,
the schedule of F rates sets a target
fishing mortality rate of 0.41 in 1996,
0.3in 1997, and 0.23 in 1998 and
thereafter, provided the allowable levels
of fishing in 1996 and 1997 may not
exceed 18.51 million Ib (8.4 million kg),
unless the fishing mortality rate (F) of
0.23 is met.

Pursuant to § 648.100, the Regional
Administrator, Northeast Region,
NMFS, implements certain measures for
the fishing year to ensure achievement
of the appropriate fishing mortality rate.



10474 Federal Register / Vol.

62, No. 45 / Friday, March 7, 1997

/ Rules and Regulations

With the exception of the proposed
increase in codend mesh requirements,
the measures remain unchanged from
the proposed 1997 specifications that
were published in the Federal Register
on December 18, 1996 (61 FR 66646).
These measures include: (1) A
coastwide harvest limit of 18.51 million
Ib (8.40 million kg); (2) a coastwide
commercial quota of 11.11 million Ib
(5.04 million kg); (3) a coastwide
recreational harvest limit of 7.41 million
Ib (3.36 million kg); and (4) an increase
in the minimum commercial fish size
from 13 inches (33.0-cm) to 14 inches
(35.6 cm).

Detailed background information
regarding the development of this rule
was provided in the proposed
specifications for the 1997 summer
flounder fishery and is not repeated
here.

Section 648.100(d)(2) provides that all
landings for sale in a state shall be
applied against that state’s annual
commercial quota. Any landings in
excess of the state’s quota will be
deducted from that state’s annual quota
for the following year. Based on dealer
reports and other information, NMFS
has determined that the States of Maine,
Massachusetts, Rhode Island,
Connecticut, New York, New Jersey,
Delaware, Virginia, and North Carolina
have exceeded their 1996 quotas. The
remaining States of New Hampshire and
Maryland did not exceed their 1996
quotas. A complete summary of 1996
guota overages is shown in Table 1.

After the proposed 1997
specifications were published, a
document was published adjusting the
State of Delaware’s 1996 quota based on
data that indicated additional landings

in that State in 1995 (61 FR 67497,
December 23, 1996). Consequently,
Delaware’s 1996 commercial quota was
adjusted to reflect those landings. The
resulting quota was 278 Ib (126 kg).
Landings in 1996 were well in excess of
that number, and the resulting overage
leaves no quota available for 1997.

Commercial Quota

The coastwide commercial quota is
allocated among the states based on
historical catch shares specified in the
regulations. Table 2 presents the 1997
commercial quota (11,111,298 Ib;
5,040,000 kg) apportioned among the
states according to the percentage shares
specified in §648.100(d)(1), and the
resulting quotas after deductions were
made for 1996 overages.

TABLE 1.—1996 STATE COMMERCIAL QUOTAS, LANDINGS AND OVERAGES

1996 Quota 1996 Landings 1996 Overages
State

Ib (kg)* Ib (kg) Ib (kg)
5,284 1,062 8,226 3,731 2,942 1,334
51 23 0 0 0 0
752,092 328,350 780,297 353,940 28,205 12,794
1,620,342 715,390 1,663,520 754,560 43,178 19,585
250,791 113,757 278,776 126,451 27,985 12,694
844,976 345,723 927,763 420,826 82,787 37,552
1,858,363 621,996 2,345,460 1,063,883 487,097 220,943
278 126 7,153 3,245 6,875 3,118
226,570 102,770 225,051 102,081 0 0
2,200,681 962,062 2,280,457 1,034,398 79,776 36,186
2,451,068 1,111,786 3,688,217 1,672,947 1,237,149 561,161
10,210,496 4,631,403 12,204,920 5,536,059 1,995,994 905,368

1Kilograms are as converted from pounds, and may not necessarily add due to rounding.
2|ncludes preliminary inshore landings data provided by the Commonwealth of Virginia.

TABLE 2.—1997 STATE COMMERCIAL QUOTAS, AS ADJUSTED FOR 1996 OVERAGES

Initial 1997 quota Adjusted 1997 quota
State Share percent

Ib (kg)* Ib (kg)
0.04756 5,284 2,397 2,342 1,062
0.00046 51 23 51 23
6.82046 757,8413 43,751 729,636 330,957
15.68298 1,742,583 790,422 1,699,405 770,837
2.25708 250,791 113,757 222,806 101,063
7.64699 849,680 385,408 766,893 347,857
16.72499 1,858,363 842,939 1,371,266 621,996
0.01779 1,977 897 2(4,898) (2,222)
2.03910 226,570 102,770 226,570 102,770
VA e 21.31676 2,368,569 1,074,365 2,288,793 1,038,179
N s 27.44584 3,049,589 1,383,270 1,812,440 822,109
TOAIS .o | e 11,111,298 5,040,000 9,115,304 4,134,632

1Kilograms are as converted from pounds, and may not necessarily add due to rounding.

2Numbers in parentheses are negative.

Recreational catch data for 1996 are
not yet available. The Council and
Commission will consider modifications
to the recreational possession limit and

recreational season after a review of that
information.

Changes From the Proposed Rule

In response to public, state agency,
and Council comments, NMFS has
decided not to implement the proposed
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measure that would have increased the
present minimum codend mesh
regulation of 5.5-inch diamond (14.0-
cm) to 6-inch (15.2-cm) diamond. The
measure was opposed by a majority of
the commenters. An alternative measure
is proposed in Amendment 10 to the
FMP to require 5.5-inch (14.0-cm) mesh
throughout the net. This amendment is
under development by the Council, and
the Council has requested
implementation of this measure through
the new interim measure provision of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). Action on that
request is pending.

In the meantime, the current net
restrictions coupled with the increase in
commercial minimum fish size will
provide some reductions in F. During
public participation at the Council
meetings, and in the comments received
on the proposed rule, industry members
made the point that net violations (the
use of liners and tying off the codend)
have occurred because fisherman felt
that the existing mesh regulation (5.5-
inch (14.0-cm) codend) was too large to
retain sufficiently 13-inch (33.0-cm)
fish. Increasing the minimum fish size
should reduce the incentive for these
violations, as 13-inch (33.0-cm) fish
cannot be retained.

Lastly, the Council’s proposal to
require 5.5-inch (14.0-cm) mesh
throughout the net, if approved, will
require a considerable financial
investment on the part of the industry.
Although many industry members that
fish for summer flounder in the
northern part of its range may already
own 6-inch (15.2-cm) codends,
commenters indicated that the limited
availability of 6-inch (15.2-cm) codends
and expense of meeting this
requirement for Federal permit holders
in other areas would present some
problems. Industry members have also
stated in their comments that because
the measure to require 5.5-inch (14.0-
cm) mesh throughout the net has been
discussed so much at Commission and
Council meetings, many fishermen have
been gearing up for this change.
Requiring an increase to a 6-inch (15.2-
cm) codend at this time would only
compound the expense of gear
modifications.

Comments and Responses

Comments regarding the 1997
proposed annual specifications for
summer flounder were received from 24
organizations or individuals. These
included Congressional representatives,
industry members and associations,
state agencies, various individuals, and
the Mid-Atlantic Fishery Management

Council. Three commenters approved of
all the proposed measures. Ten
commenters indicated opposition to the
proposed increase in the codend mesh
to 6 inches (15.2-cm) but approved of
the proposed increase in minimum fish
size and supported or accepted the
coastwide harvest limit and the
commercial quota. Two commenters
expressed disapproval for the proposed
increase in the codend mesh, as well as
the commercial quota, but supported the
proposed increase in commercial
minimum fish size. Three commenters
expressed opposition to the proposed
increases in commercial minimum fish
size, and codend mesh, but supported or
accepted the proposed commercial
qguota. One commenter expressed
concern and opposition to the proposed
1997 commercial quota because of the
impacts after the deduction of quota
overages from the previous year. Four
commenters opposed the 1997
commercial quota based on indications
of stock biomass strength early in
January 1997. They also were
dissatisfied with the rationale used to
decide that the measures would not
significantly impact a substantial
number of small entities. One
commenter, representing a fisheries
association, opposed all measures.
Several letters offered suggestions for
future management that are not within
the scope of this final rule.

Comment 1. A vessel captain, a
former commercial fisherman, and a
U.S. Congressman wrote to extend their
support for all measures. All expressed
concern about the overages in the
commercial fishery and urged NMFS to
approve the proposed specifications.
One commenter noted that, although
there may be a lot of political pressure
to the contrary, it is essential to “finally
regulate a fishing industry that is on the
verge of self destruction.”

Response 1. NMFS agrees that
regulation is needed to rebuild the
summer flounder resource, but in
establishing such measures, must
balance the benefits of conservation
with the impact on industry. For the
reasons outlined in the preamble, NMFS
has determined not to implement the
codend mesh increase at this time.

Comment 2. Sixteen of the comments
were in opposition to the proposed
increase in codend mesh from the
present 5.5 inches (14.0-cm) to 6 inches
(15.2-cm). Of these, 14 were in favor of
replacing this measure with one that
would require 5.5-inch (14.0-cm) mesh
throughout the net. This measure has
been proposed in an upcoming plan
amendment (Amendment 10) and
appears to be widely supported by the
Council, the Commission, and industry

members. The Council seeks earlier
implementation of this measure through
an interim management measure
procedure contained in the Magnuson-
Stevens Act. The Council and a North
Carolina fisheries association would
also like to see the option for a 6-inch
(15.2-cm) codend as part of this pending
amendment to aid industry members
who already own them.

Many industry members commented
that because the measure to go to 5.5-
inch (14.0-cm) mesh throughout the net
has been discussed and supported by
the Council and Commission, many
industry members have made an initial
investment in constructing nets that
meet these specifications. Further, a
marine supply distributor noted that the
proposed measure for 6-inch (15.2-cm)
codend mesh would present some
problems in his industry and for the
manufacturer. He stated that the
polyethylene used to construct codends
requires 3 or 4 months to manufacture.
He feels that it may be difficult to
acquire 6-inch (15.2-cm) mesh if the
proposed measure is approved. He
stressed that the time it takes to meet
these proposed gear changes should be
considered in the management process.

The Connecticut Department of
Environmental Protection and a Council
member stated that the proposed
increase in the codend would have
significant negative impacts on Federal
permit holders who fish primarily in
state waters, especially for those
dependent upon the winter flounder
fishery. Similarly, Federal permit
holders from the more southern states
within the management unit
emphasized that raising the minimum
mesh size for summer flounder would
be a de facto increase in the minimum
mesh requirement for the Mid-Atlantic
groundfish fishery. The regulations in
the Fishery Management Plan for the
Northeast Multispecies Fishery declare
that the minimum mesh requirement for
vessels fishing in the Mid-Atlantic
regulated mesh area (the area bounded
on the east by a line running from the
shoreline along 72°30" west long.) is the
mesh requirement specified in the
summer flounder regulations. Meeting
this required change would be a
considerable expense for the industry.
Many of the commenters stressed the
need for net retention studies.

Response 2. NMFS intends to pursue
the possibility of implementing the
measure for 5.5-inch (14.0-cm) mesh
throughout the net via the interim
management measure process. Because
this process was only recently made
available through the Magnuson Stevens
Act, guidelines governing its use are
presently being developed. Similarly, it
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is unclear until the guidelines are
promulgated how much time it will take
to implement this measure through the
interim management measure process.
NMFS agrees that there appears to be
wide support for 5.5-inch (14.0-cm)
mesh throughout the net, but this
measure has yet to be taken to public
hearing.

NMFS is aware that the codend mesh
requirement for the Mid-Atlantic
groundfish fishery is dependent upon
the mesh requirement set for the
summer flounder fishery and
acknowledges some costs would have
accompanied the proposed increase in
codend mesh for both fisheries.
Similarly, depending upon the state
requirement for minimum mesh in the
multispecies winter flounder fishery
(state waters exemption program),
Federal permit holders who fish
primarily in state waters for winter
flounder would have to purchase new
codends to meet the proposed increase
in minimum codend mesh for the
summer flounder fishery.

NMFS makes every effort to anticipate
the costs of proposed measures to the
industry. In addition, proposed
measures are subject to public hearing
and a comment period so that concerns
such as these can be expressed and
addressed. For the reasons presented by
commenters here and addressed in the
preamble, NMFS has determined not to
implement the proposed increase in
codend mesh.

NMPFS is currently unaware of any
ongoing summer flounder net retention
studies and acknowledges the need for
these studies for many of the regulated
fisheries. NMFS funds are limited and
unless monies can be made available,
NMFS must rely on the industry and
other sources to procure accurate catch
information associated with mesh size.

Comment 3. Four commenters
opposed the proposed increase in
commercial minimum fish size. Reasons
for this opposition centered around the
issue of increased discard mortality. An
industry advisor to the Council used
discard rates given in Amendment 2 to
the FMP for summer flounder to
illustrate this. Those that oppose the
increase would rather see 13-inch (33.0-
cm) fish count toward the quota rather
than toward discards.

Response 3. Amendment 2 to the FMP
for summer flounder implemented a 5.5-
inch (14.0-cm) codend mesh and a 13-
inch (33.0-cm) total length minimum
fish size for the commercial fishery. At
the time of Amendment 2, these
measures were intended to target 14-
inch (35.6-cm) fish. However, the
Council and Commission recognized
that a 5.5-inch (14.0-cm) mesh would

retain some 13-inch (33.0-cm) fish and
decided that allowing fishermen to land
13-inch (33.0-cm) fish would be less
wasteful. Unfortunately, this allowance
has resulted in the unintended targeting
of 13-inch (33.0-cm) fish. Mortality has
increased for fish of this size well
beyond the mortality associated with an
incidental take of this size fish.

Many industry members have
indicated that the current minimum
codend mesh is too large to target
sufficiently 13-inch (33.0-cm) fish. They
have also indicated that raising the
minimum mesh size would discourage
cheating and lessen the impacts and
discard mortality on still smaller fish
captured in nets that are fished with
liners or with codends that have been
tied off. NMFS agrees that, initially, it
would appear that discard values will
increase under the proposed
specifications. However, successful
regulations require the support of those
subject to them. NMFS has received
many indications that the previous
minimum fish size has not worked to
conserve 13-inch (33.0-cm) summer
flounder. NMFS anticipates improved
compliance with net regulations
because the increase in minimum size
will act as a disincentive to target 13-
inch (33.0-cm) fish with illegal mesh or
other net modifications (such as tying
off the net) since these fish cannot be
retained. Thus, increasing the minimum
fish size will serve to reduce mortality
on younger fish.

Comment 4. Fifteen commenters
supported the proposed increase in
commercial minimum fish size. They
felt that the measure would contribute
toward conservation of younger fish and
would eliminate the incentive for net
violations (tying off the codend or using
liners).

Response 4. For the reasons outlined
in the response above and presented in
the preamble, NMFS agrees with this
comment.

Comment 5. Seven commenters felt
that the proposed commercial quota is
too low. They suggest alternate
commercial quotas that range from
18.51 million Ib (8.4 million kg) to 30
million Ib (13.6 million kg) and stress
the economic hardships associated with
the proposed quota level. Many
participants believe that biomass has
been underrepresented in the stock
assessments and believe that NMFS is
being overly cautious at the expense of
the industry. They cite various factors
that may have contributed to an
inaccurate assessment, including aging
discrepancies, data collection problems,
and cyclical environmental events.

Response 5. Scientists have noted the
increase in biomass. This increase was

forecast in their projections. NMFS
expects that harvesters would also note
the increase in biomass, and NMFS
commits substantial resources to
compiling observations from industry
members. These observations, through
biological sampling, interviews with
captains, vessel logbooks, and other
methods, contribute toward stock
assessments. Although biomass has
increased, the age structure of the stock
remains compressed in that it only
contains the younger age classes. NMFS,
the Council, and Commission are
committed to the conservation of these
younger age classes to improve the long-
term viability of the stock and
ultimately the industry.

The 1997 commercial quota for
summer flounder is set at the upper
limit authorized by the FMP, which
does not allow the commercial quota to
exceed this ““‘cap” unless the fishing
mortality rate of 0.23 is met. The target
fishing mortality rate for 1997, as part of
the rebuilding schedule implemented
under the FMP, is 0.30. In every year
since 1993, the fishing mortality rate has
exceeded the goal of the rebuilding
schedule. Therefore, increasing the
guota is not allowed under the
regulations implementing the FMP and
is not advised based on the best
available scientific information.

Comment 6. A U.S. Senator from
North Carolina noted that the summer
flounder fishery is extremely valuable to
the State and its residents and noted
that, although the summer flounder
stock is at 80 percent of its historic peak
level, the 1997 North Carolina quota
will be the lowest in history. The
Senator also expressed concern about
the impact that overage deductions will
have on the State.

Response 6. The 22nd Stock
Assessment Workshop (SAW) reported
that the stock is at the medium level of
historical abundance. The coastwide
harvest limit and commercial quota
level are set at the FMP’s *‘cap.” The
process of overage deductions for
landings that exceed the quota in any
state is also outlined in the regulations.
The Council recommended the
commercial quota level in an attempt to
balance stock conservation with
economic impact. NMFS acknowledges
that overharvest in prior years will have
an impact on the quota level for North
Carolina in 1997 and advises that the
State consider management measures
used by other states to prolong the
harvest of the quota and support the
price per pound paid to fishermen. For
instance, states with a small share
percentage of the commercial quota use
trip limit systems that effectively extend
their quota, spread catches over various
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fleet sectors, and maximize ex-vessel
and market values.

Comment 7. Several commenters
raised the issue that the proposed
increase in minimum fish size and
codend mesh would force longer tow
times because these measures would
result in the loss of 30 percent of 14-
inch (35.6-cm) fish. This increased effort
would, in turn, raise fuel and crew
costs.

Response 7. NMFS has determined
not to implement the mesh increase.
Therefore, decreases in relative catch
will be less than anticipated. Raising the
minimum fish size may increase effort
but because of this measure, landing
larger, more valuable fish may offset
these costs.

Comment 8. A commenter from North
Carolina contested the statement that
larger fish bring a higher price and,
therefore, offset any increased costs
associated with the proposed rule. The
commenter also contended that this
conclusion of the impacts of this
measure on small businesses is
unsatisfactory.

Response 8. Data supplied by both the
commenter and NMFS weighout
database indicate that summer flounder
prices tend to increase with the size of
the fish landed. Weighout data in 1993
indicate prices ranged from $1.10 per Ib
for small summer flounder to $2.41 per
Ib for jumbos. Preliminary figures for
1997 indicate that nearly 90 percent of
the summer flounder landed in North
Carolina were in the medium and large
size ranges. Medium fish average
between 14 and 16.1 inches (35.6-40.8
cm) and large fish average between 16.5
and 18.2 inches (42-46.2-cm). If the
market were to be “flooded’” with large
or jumbo fish sufficient to drive down
the price of those fish, the net effect
would still be positive, as a large or
jumbo fish would still hold more value
than a medium or large fish, even if all
the categories were priced the same,
based on the weight of those fish.

The Regulatory Flexibility Act (RFA)
requires that agencies consider the
economic impact of their rulemakings
on small entities, including small
businesses. Based on the best available
data, NMFS concluded that this rule
would not have a significant economic
impact on a substantial number of small
entities. As explained above, the data
presented by the commenter, supports
this conclusion.

Comment 9. Several commenters
stressed that most North Carolina
fishermen do not participate in the
groundfish fishery and do not have 6-
inch (15.2-cm) codends. Therefore, costs
would increase.

Response 9. Approximately 75
percent of the North Carolina vessels
that hold commercial summer flounder
permits also hold permits for the
Northeast Multispecies fishery.
Presuming such vessels do not fish
outside of the Mid-Atlantic regulated
mesh area (described in Comment 1),
the need for a 6-inch (15.2-cm) mesh
(the mesh size required throughout the
net in areas other than the Mid-Atlantic
regulated mesh area) would not arise
and the vessel might not possess the 6-
inch (15.2-cm) diamond mesh. While
NMPFS still contends that any costs
associated with the change would be
minor because codends are routinely
replaced as part of normal operating
expenses, the Council has repeatedly
stressed its desire for a mesh
requirement of 5.5 inches (14.0-cm)
throughout the net. For this and other
reasons as described in the preamble of
this rule, NMFS has determined that the
6-inch (15.2-cm) codend mesh would be
inappropriate at this time.

Comment 10. Several commenters
contend that North Carolina is receiving
only 42 percent of its historical landings
since 1989 and that a 58-percent
reduction is significant under the RFA.

Response 10. NMFS is required to
conduct a regulatory flexibility analysis
to consider the needs and concerns of
small entities, unless, as in this case, it
makes a determination that the rule will
not have a significant impact on a
substantial number of small entities.
The determination of significance of a
rule is made regarding the impact of the
rule on the recent or current situation of
small entities. The RFA does not require
NMFS to compare the level of the 1997
summer flounder quota with the amount
of summer flounder harvested in 1989
to determine if the 1997 quota is
significant. The RFA requires NMFS to
determine the incremental impact of the
1997 summer flounder quota relative to
the impacts of the 1996 summer
flounder quota on those same entities,
as last year’s quota represents the
baseline under which these small
entities operated. The impact of the
incremental change from 1996 to 1997
has been determined to be not
significant.

With respect to the incremental
impact of this action on North Carolina,
the coastwide harvest limit and
commercial quota for 1997 are no
different than those set for 1996. Thus,
the impact of the 1997 quota on North
Carolina is not significant. North
Carolina’s adjusted quota for 1997
reflects deductions to the 1997 quota
due to overages in excess of its quotas
in 1995 and 1996.

Comment 11. A commenter wanted to
know how vessels, unable to take
advantage of a season as brief as the 10-
day season in North Carolina in 1997,
were accounted for in the regulatory
flexibility analysis.

Response 11. The RFA requires
analysis of the economic impacts of a
regulatory action, in total. To the extent
that the various sectors are impacted
differently by a regulatory action, the
regulatory flexibility analysis should
address the impacts on those sectors.
However, nothing in the RFA requires
analysis of the economic impact of a
regulation on an individual small entity.
In fact, such an evaluation would be
impossible to conduct. For the industry
as a whole, the economic impacts of the
proposed quota are not significant
because the total quota is the same for
1997 as it was in 1996 (before overages).
The “cap” on the quota established
under Amendment 7, which revised the
rebuilding schedule, was deemed to
have significant positive impacts on the
industry relative to the quota that would
have been implemented had the
amendment not been passed. The quota
implemented by this action is set equal
to that “cap.” The State of North
Carolina, as with all the states
implementing the quota, has the ability
to further manage its allocation through
trip limits and/or seasons, as the State
deems appropriate for its fishery. How
a state chooses to utilize its allocation
is beyond the scope of the economic
analysis and the regulations
implemented here.

Comment 12. One commenter
guestioned the combined effects under
the RFA of regulations in other fisheries,
particularly striped bass and weakfish,
on the North Carolina summer flounder
fishery and remarked on a reduction in
permit holders fishing in the State.

Response 12. While various
regulations may impact fishery
participants differently, the RFA does
not require an analysis of cumulative
impacts of regulations other than those
being proposed in a given action. NMFS
acknowledges that there may be such
cumulative effects. However, it would
be nearly impossible to anticipate
behavioral changes by the industry in
response to every regulatory change.
While there may be a reduction of
permit holders in North Carolina, this
does not necessarily mean a reduction
in fishing effort. Some vessel owners
may have shifted their vessels to other
states but remain in the fishery.

Comment 13. Many commenters
voiced concerns about state commercial
gquota overages and urged NMFS to
improve the quota monitoring system.
Similarly, NMFS was advised to
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improve enforcement and to reduce
underreporting and high levels of
discards associated with the summer
flounder fishery.

Response 13. At the September 1996
Council meeting, the Council discussed
the need for improved enforcement and
guota monitoring. At that meeting, the
Council proposed to establish a
committee of enforcement personnel
and quota system administrators to
evaluate the commercial reporting
requirements of the Summer Flounder
FMP. The goal of this committee was to
develop by January 1, 1997, an
investigation and enforcement strategy
to ensure compliance with vessel owner
and dealer permit and reporting
requirements. The committee has met
several times to discuss ways to
improve compliance on the part of the
states, federally permitted dealers, and
fishermen. NMFS anticipates that the
Commission will adopt compliance
criteria in Amendment 10 to the FMP.

NMPFS has limited authority under the
current regulations to improve quota
monitoring. NMFS has taken steps to
secure direct landings reports from
federally permitted dealers in states that
have been late in reporting those
landings. This will constitute a
duplication of effort (double reporting),
but NMFS believes this is the only
effective alternative available at present.

NMFS law enforcement personnel
review proposed regulations and work
with the Council to facilitate plan
development with enforceability as a
central component. Additionally, law
enforcement personnel work proactively
with industry and the Coast Guard to
promote training and education
concerning fishery regulations. NMFS
law enforcement personnel continue to
conduct periodic random checks for
compliance of federally permitted
dealers and vessels. Further, NMFS
maintains cooperative agreements with
several states that provide for increased
and improved enforcement coverage.

Comment 14. One commenter
contended that the statement that net
violations (tying off the codend) have
occurred in the summer flounder fishery
is largely unsubstantiated in NMFS law
enforcement records.

Response 14. Although NMFS has
relatively few records of this type of
violation for the summer flounder
fishery in 1996, harvesters and other
industry members have given every
indication that violations involving the
use of liners or tying off the codend are
a concern. In addition, the 22nd SAW
reports that high discards probably
contributed to the pattern of
underestimating the fishing mortality in
the present assessment and in past

assessments. These net infractions
contribute directly and substantially to
the discard rate.

Classification

This action is authorized by 50 CFR
part 648 and complies with the National
Environmental Policy Act.

These final specifications are exempt
from review under E.O. 12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that the
management measures contained in this
rule would not have a significant
economic impact on a substantial
number of small entities. The reasons
for this determination were discussed in
the proposed rule published in the
Federal Register on December 18, 1996
(61 FR 66646). NMFS received four
comments, addressed above, regarding
this certification. These comments did
not cause NMFS to change its
determination regarding the
certification. As a result, a regulatory
flexibility analysis was not prepared.

List of Subjects in 50 CFR Part 648

Fisheries, Reporting and record
keeping requirements.

Dated: March 3, 1997.

Rolland A. Schmitten,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. Effective April 7, 1997 §648.103,
paragraph (a), is revised to read as
follows:

§648.103 Minimum fish sizes.

(a) The minimum size for summer
flounder is 14 inches (35.6 cm) TL for
all vessels issued a moratorium permit
under §648.4 (a)(3), except on board
party and charter boats carrying
passengers for hire or carrying more
than three crew members, if a charter
boat, or more than five crew members,
if a party boat;

* * * * *

[FR Doc. 97-5698 Filed 3—-4-97; 3:06 pm]
BILLING CODE 3510-22-P

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 961126330-7039-02; I.D.
110796H]

RIN: 0648-XX72

Atlantic Mackerel, Squid, and
Butterfish Fisheries; 1997
Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final 1997 initial specifications.

SUMMARY: NMFS issues final initial
specifications for the 1997 fishing year
for Atlantic mackerel, squid, and
butterfish (SMB). Regulations governing
these fisheries require NMFS to publish
specifications for each fishing year. This
action is intended to promote the
development of the U.S. SMB fisheries.
EFFECTIVE DATE: January 1, 1997,
through December 31, 1997.
ADDRESSES: Copies of the Mid-Atlantic
Fishery Management Council’s quota
paper and recommendations and the
Environmental Assessment are available
from David R. Keifer, Executive
Director, Mid-Atlantic Fishery
Management Council, Room 2115,
Federal Building, 300 South New Street,
Dover, DE 19901.
FOR FURTHER INFORMATION CONTACT:
Myles Raizin, Fishery Policy Analyst,
508-281-9104.
SUPPLEMENTARY INFORMATION:
Regulations implementing the Fishery
Management Plan for Atlantic Mackerel,
Squid, and Butterfish Fisheries (FMP)
prepared by the Mid-Atlantic Fishery
Management Council (Council) appear
at 50 CFR part 648. These regulations
stipulate that NMFS publish a
document specifying the initial annual
amounts of the initial optimum yield
(10Y), as well as the amounts for
allowable biological catch (ABC),
domestic annual harvest (DAH),
domestic annual processing (DAP), joint
venture processing (JVP), and total
allowable levels of foreign fishing
(TALFF) for the species managed under
the FMP. No reserves are permitted
under the FMP for any of these species.
Procedures for determining the initial
annual amounts are found in § 648.21.
Proposed 1997 initial specifications,
requesting public comment were
published on December 11, 1996 (61 FR
65192). No public comments were
received. Therefore, the final 1997
initial specifications are unchanged
from those that were proposed. An
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analysis of these specifications and a
discussion of current Council actions
that may affect the 1997 specifications
of maximum optimum yield for Loligo

and lllex squid and ABC for Atlantic
mackerel are contained in the proposed
rule and are not repeated here.

The following table contains the final
initial specifications for the 1997
Atlantic mackerel, Loligo and Illex
squids, and butterfish fisheries.

FINAL INITIAL ANNUAL SPECIFICATIONS FOR ATLANTIC MACKEREL, SQUID, AND BUTTERFISH FOR THE FISHING YEAR

JANUARY 1 THROUGH DECEMBER 31, 1997

[mt]
Squid .
Specifications n1Aet1?knetlr%I Butterfish
Loligo Illlex

236,000 330,000 N/A 16,000

21,000 19,000 | 51,178,000 7,200

21,000 19,000 90,000 5,900

21,000 19,000 690,000 5,900

21,000 19,000 50,000 5,900

........................................ 25,000 | .oveeiiiiiiieen,

1 Maximum optimum yield (Max OY) equals Maximum Sustainable Yield.
226,000 mt if overfishing threshold in Amendment 6 is approved.
324,000 mt if overfishing threshold in Amendment 6 is approved.

4]10Y can increase to this amount.

5383,000 if overfishing definition in Council’'s resubmission of measures disapproved in Amendment 5 is approved.

6 Contains 15,000 estimated recreational catch.

NMPFS also announces that four
special conditions imposed in previous
years continue to be imposed on the
1997 Atlantic mackerel fishery as
follows: (1) Joint ventures would be
allowed south of 37°30' N. latitude, but
river herring bycatch may not exceed
0.25 percent of the over-the-side
transfers of Atlantic mackerel; (2) the
Administrator, Northeast Region, NMFS
(Regional Administrator) should ensure
that impacts on marine mammals are
reduced in the prosecution of the
Atlantic mackerel fishery; (3) the
mackerel OY may be increased during
the year, but the total should not exceed
ABC; and (4) applications from a
particular nation for a joint venture for
1997 will not be decided on until the
Regional Administrator determines,
based on an evaluation of performances,
that the nation’s purchase obligations
for previous years have been fulfilled.

Classification

The Regional Administrator has
determined that this final rule is
necessary for the conservation and
management of the Atlantic mackerel,
squid, and butterfish fisheries and that
it is consistent with the Magnuson-
Stevens Fishery Conservation and
Management Act and other applicable
law.

This action is authorized by 50 CFR
part 648, and these final initial
specifications are exempt from review
under E.O. 12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the

Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities. The reasons
were discussed in the proposed rule
published December 11, 1996 (61 FR
65192). No comments were received
regarding this certification. As a result,
a regulatory flexibility analysis was not
prepared.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 3, 1997.
Nancy Foster,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 97-5694 Filed 3-6-97; 8:45 am]
BILLING CODE 3510-22-P

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 961107312-7012-02; I.D.
022897D]

Fisheries of the Exclusive Economic
Zone Off Alaska; Species in the Rock
Sole/Flathead Sole/*'Other Flatfish”
Fishery Category by Vessels Using
Trawl Gear in Bycatch Limitation Zone
1

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing directed
fishing for species in the rock sole/
flathead sole/*“other flatfish” fishery

category by vessels using trawl gear in
Bycatch Limitation Zone 1 (Zone 1) of
the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the 1997
bycatch allowance of C. bairdi Tanner
crab apportioned to the trawl rock sole/
flathead sole/*“other flatfish” fishery
category in Zone 1.

EFFECTIVE DATE: 1200 hrs, Alaska local
time (A.lL.t.), March 4, 1997, until 2400
hrs, A.lL.t., December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Andrew Smoker, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Fishing by U.S. vessels is governed
by regulations implementing the FMP at
subpart H of 50 CFR part 600 and 50
CFR part 679.

The bycatch allowance of red king
crab for the BSAI trawl rock sole/
flathead sole/*‘other flatfish” fishery
category, which is defined at
§679.21(e)(3)(iv)(B)(2), was established
by the Final 1997 Harvest Specifications
of Groundfish (62 FR 7168, February 18,
1997) as 394,736 animals.

In accordance with §679.21(e)(7)(ii),
the Administrator, Alaska Region,
NMFS, has determined that the 1997
bycatch allowance of C. bairdi Tanner
crab apportioned to the trawl rock sole/
flathead sole/*‘other flatfish” fishery in
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Zone 1 has been caught. Consequently,
NMFS is prohibiting directed fishing for
species in the rock sole/flathead sole/
“other flatfish’’ fishery category by
vessels using trawl gear in Zone 1.
Maximum retainable bycatch amounts
for applicable gear types may be found
in the regulations at § 679.20(e) and (f).

Classification

This action is required by 50 CFR
679.21 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 3, 1997.

Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-5697 Filed 3—4-97; 3:06 pm]
BILLING CODE 3510-22—F
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Federal Register

Vol. 62, No. 45
Friday, March 7, 1997

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1240

[FV-96-704PR]

Honey Research, Promotion, and
Consumer Information Order;
Proposed Amendment

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule gives notice of a
proposed amendment to the Honey
Research, Promotion, and Consumer
Information Order (Order) and its rules
and regulations issued thereunder. The
amendment would require producers to
maintain, retain, and make available to
the Honey Board and the Secretary of
Agriculture such books and records
which are appropriate or necessary to
the administration or enforcement of the
Honey Research, Promotion, and
Consumer Information Act, as amended
(Act).

DATES: Comments must be received by
May 6, 1997.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule to:
Research and Promotion Branch, Fruit
and Vegetable Division, AMS, USDA,
P.O. Box 96456, Room 2535-S,
Washington, DC 20090-6456. Three
copies of all written materials should be
submitted, and they will be made
available for public inspection in the
Research and Promotion Branch during
regular working hours. All comments
should reference Docket Number FV—
96—704PR and the date and the page
number of this issue of the Federal
Register. Also, pursuant to the
Paperwork Reduction Act, send
comments regarding the accuracy of the
burden estimate, ways to minimize the
burden, or any other aspect of this
collection of information to the above
address.

FOR FURTHER INFORMATION CONTACT:
Richard Schultz at the above address,
telephone (202) 720-5976 or (888) 720—
9917 (toll free), or fax (202) 205—-2800.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under the Honey
Research, Promotion, and Consumer
Information Act, as amended [7 U.S.C.
4601 et seq.], hereinafter referred to as
the Act. This action would amend the
Honey Research, Promotion, and
Consumer Information Order (Order) [7
CFR Part 1240] to reflect an amendment
to the Act as specified in the Federal
Agriculture Improvement and Reform
Act of 1996 (FAIR) [Pub. L. 104-127,
April 4, 1996].

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. This rule would not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 10 of the Act, a person subject
to an order may file a petition with the
Secretary of Agriculture (Secretary)
stating that such order, any provision of
such order, or any obligation imposed in
connection with such order is not in
accordance with law; and requesting a
modification of the order or an
exemption from the order. Such person
is afforded the opportunity for a hearing
on the petition. After the hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which such person is an inhabitant, or
has a principal place of business, has
jurisdiction to review the Secretary’s
ruling on the petition, provided that a
complaint is filed within 20 days after
the date of entry of the ruling.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been determined not
significant for purposes of Executive
Order 12866 and therefore has not been
reviewed by the Office of Management
and Budget (OMB).

In accordance with the Regulatory
Flexibility Act [5 U.S.C. 601 et seq.], the
Agricultural Marketing Service (AMS) is

required to examine the impact of the
proposed rule on small entities.

Congress recently amended the Act by
inserting the term ““producer” into
Section 9(f). Under Section 9(f) of the
Act, handlers, importers, producer-
packers, and now producers are
required to maintain and make available
to the Honey Board (Board) and the
Secretary such books and records which
are appropriate or necessary to the
administration or enforcement of the
Act or of any order or regulation issued
pursuant to the Act. The primary intent
of the amendment is to require
producers to maintain and make
available books and records to facilitate
enforcement of the Act. The estimated
cost to the 5,000 producers who would
be responsible for maintaining and
retaining such information would be
$25,000 or $5.00 per producer. There
are approximately 5,000 producers, 510
producer-packers, 350 importers, and
145 handlers who are currently subject
to the provisions of the Order.

The majority of these producers may
be classified as small agricultural
producers. Small agricultural producers
are defined by the Small Business
Administration [13 CFR 121.601] as
those having annual receipts of less than
$500,000. In 1995, there were an
estimated 4,960 producers who had
annual receipts of less that $500,000
and 40 producers who had annual
receipts of more than $500,000.

U.S. honey production in 1995 totaled
210.4 million pounds. California
produced 19 percent of the total,
followed by North Dakota (11 percent),
South Dakota (10 percent), Florida (9
percent), and Minnesota (6 percent).
Forty-four other States accounted for the
remaining 45 percent of domestic
production. The value in sales in 1995
was $135.5 million.

In 1995, exports of U.S. honey
packaged for retail sales totaled nearly
3.3 million pounds, with a value of $2.8
million. Bulk honey exports totaled over
6 million pounds, with a value of $4.9
million. Sizeable quantities of honey are
exported to a wide range of countries in
Europe, the Middle East, and the Far
East.

Also during this period, honey
imports into the United States totaled
about 88.6 million pounds. China,
Argentina, and Canada had about equal
shares and together accounted for about
92 percent of the honey imported into
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the United States. About 6 percent came
from Mexico, and the reminder came
from an assortment of countries around
the world. The value of imports was
about $47.1 million.

The impact of this proposed rule on
small entities would be minimal due to
its focus on recordkeeping. This
recordkeeping requirement is consistent
with prudent business practices and
should not impose any undue costs or
significant burdens on a vast majority of
the small entities affected. It is
anticipated that a significant number of
these small entities currently practice
such recordkeeping for commercial and/
or tax purposes.

While the AMS has performed this
initial Regulatory Flexibility Analysis
regarding the impact of this proposed
rule on small entities, in order to have
additional data that may be helpful for
further analysis of the effects of this rule
on small entities, we are inviting
comments concerning potential effects.
In particular, we are interested in
determining the number and kind of
small entities that may incur benefits or
costs from implementation of this
proposed rule and information on the
expected benefits and costs.

Paperwork Reduction Act

In accordance with the OMB
regulation [5 CFR 1320] which
implements the Paperwork Reduction
Act of 1995 [44 U.S.C. Chapter 35], the
recordkeeping requirement contained in
this rule will be submitted to OMB for
approval.

Title: National Research, Promotion,
and Consumer Information Programs.

OMB Number: 0581-0093.

Expiration Date of Approval: October
31, 1997.

Type of Request: Revision of currently
approved information collection for
research and promotion programs.

Abstract: The recordkeeping
requirement in this request is essential
to carry out an amendment to the Act.

The Order currently imposes
recordkeeping requirements on
handlers, importers, and producer-
packers. Such persons are required to
maintain and retain their books and
records for at least two years beyond the
marketing year of their applicability. In
conformance with the Act, as amended
in the FAIR, producers would also be
required to maintain and retain books
and records. It is anticipated that
producers currently maintain and retain
such books and records for commercial
and/or tax purposes. Therefore, this
recordkeeping requirement is consistent
with prudent business practices and
should not impose any undue costs or

significant burdens on a vast majority of
producers.

The estimated cost to the 5,000
producers who would be responsible for
maintaining and retaining their books
and records would be $25,000 or $5.00
per producer. This total has been
estimated by multiplying 2,500 (total
burden hours) by $10.00, a sum deemed
to be reasonable should the producers
be compensated for their time.

The recordkeeping requirement
contained in this rule is:

(1) A requirement to maintain books
and records to facilitate administration
or enforcement of the Order.

Estimate of Burden: Public
recordkeeping burden for keeping this
information is estimated to average .5
hours per recordkeeper maintaining
such records.

Respondents (Recordkeepers):
Producers.

Estimated Number of Respondents
(Recordkeepers): 5,000.

Estimated Number of Responses per
Respondent (Recordkeepers): 1.

Estimated Total Annual Burden on
Respondents (Recordkeepers): 2,500
hours.

Comments are invited on: (1) Whether
the proposed recordkeeping is necessary
for administration or enforcement of the
Act; (2) the accuracy of the AMS’s
estimate of the recordkeeping burden,
including the validity of the
methodology and assumption used; (3)
ways to enhance the quality, utility, and
clarity of the recordkeeping
requirement; and (4) ways to minimize
the burden of the recordkeeping
requirement on those who are affected,
including the use of appropriate
automated, electronic, mechanical, or
other technology collection techniques
or other forms of information
technology.

Comments should reference OMB No.
0581-0093, Docket Number FV-96—
704PR, and the date and page number
of this issue of the Federal Register.
Comments should be sent to Richard
Schultz at the address listed above by
May 6, 1997. All comments received
will be available for public inspection
during regular business hours at the
same address. All responses to this
notice will be summarized in the
request for OMB approval and included
in the request for OMB approval.

Background

This proposed rule invites comments
on amending the Order and its rules and
regulations to reflect an amendment to
the Act requiring producers to maintain
and make available to the Board, the
administrative body appointed by the
Secretary to operate the Order, and the

Secretary such books and records which
are appropriate or necessary to the
administration or enforcement of the
Act [7 U.S.C. 4601 et seq.]. The Order
needs to be amended to reflect the
amendment to the Act. Therefore, this
rule would add to the Order and its
rules and regulations this requirement.
Pursuant to § 1240.52 of the Order, all
information obtained from these books
and records would be kept confidential.

This action would amend sections
1240.41 and 1240.51 of the Order and
sections 1240.120, 1240.121, and
1240.122 of the rules and regulations
under the Order. It would also correct
a paragraph reference in § 1240.41 of the
Order, remove and amend § 1240.106
and § 1240.116 of the rules and
regulations under the Order,
respectively.

Section 1240.41(h) of the Order
currently provides that should a first
handler or the Secretary fail to collect
an assessment from a producer, the
producer shall be responsible for the
payment of assessment to the Board.
The amended paragraph would add that
producers shall maintain records for
their honey produced.

Section 1240.41(j) of the Order
currently makes incorrect reference to
paragraph (h) rather than to paragraph
(i) of this section. The corrected
paragraph would change this reference
from paragraph (h) to paragraph (i).

Section 1240.51 of the Order currently
provides that handlers, importers,
producer-packers, or any persons who
receive an exemption from assessments
shall maintain and make available for
inspection by the Board or the Secretary
such books or records as are necessary
to carry out the provisions of the Order
and the regulations issued thereunder,
including such records as are necessary
to verify any required reports. It further
provides that such records shall be
maintained for two years beyond the
first period of their applicability. The
amended paragraph would add
producers to those covered by this
recordkeeping requirement. It would
also clarify that such records shall be
maintained for at least two years beyond
the marketing year of their applicability
rather than for two years beyond the
first period of their applicability.

Section 1240.106 of the rules and
regulations provides that
communications concerning the
program should be addressed to the
National Honey Board. Since the
address in the text of the section is
subject to change, it is preferable that it
be deleted to avoid confusion. The
correct address for the National Honey
Board is 390 Lashley Street, Longmont,
Colorado 80501. Therefore, the language
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in §1240.106 is obsolete and would be
removed.

Section 1240.116(b) of the rules and
regulations provides that each first
handler and producer-packer shall pay
their required assessment to the Board
at the address referenced in Section
1240.106. Since §1240.106 is obsolete
and would be removed, reference to the
Board’s address in § 1240.116(b) would
also be removed.

Section 1240.120 of the rules and
regulations currently provides that first
handlers, producer-packers, importers,
or any persons who receive an
exemption from assessments are
required to make reports pursuant to the
Order and shall maintain and retain
such reports for at least two years
beyond the marketing year of their
applicability. The amended section
would designate the existing text in this
section as paragraph (a) and add a new
paragraph (b). The new paragraph
would provide that producers shall
maintain and retain books and records
for at least two years beyond the
marketing year of their applicability.
Such books and records shall include,
but not be limited to, information on
annual sales and production.

Section 1240.121 of the rules and
regulations currently provides that first
handlers, producer-packers, importers,
or any persons who receive an
exemption from assessments and are
required to make reports pursuant to the
Order shall make available to the Board
or the Secretary such records as are
appropriate and necessary to verify
reports required under the Order. The
amended section would designate the
existing text in this section as paragraph
(a) and add a new paragraph (b). The
new paragraph would provide that
producers are required to maintain and
retain books and records pursuant to the
Order and shall make available to the
Board or the Secretary such records as
are appropriate and necessary to verify
the information in § 1240.120(b) of the
rules and regulations.

Section 1240.122 of the rules and
regulations currently provides that all
information obtained from the books,
records, and reports of handlers,
producer-packers, or any persons who
receive an exemption from assessments
shall be kept confidential and all
information with respect to refunds of
assessments made to individual
producers and importers shall be kept
confidential. The paragraph would be
amended to indicate that information
obtained from producers would be
covered by this confidentiality
provision. Reference to all information
with respect to refunds of assessments
made to individual producers and

importers would be removed from the
paragraph. In 1991, following
amendment of the Act, producers and
importers voted to terminate the
authority for producers and importers to
obtain a refund of assessments.
Therefore, such language is how
obsolete and would be removed.

All written comments received in
response to this proposed rule by the
date specified herein will be considered
prior to the issuance of any final rule on
this action.

List of Subjects in 7 CFR Part 1240

Advertising, Agricultural research,
Honey, Imports, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR Part 1240 is proposed
to be amended as follows:

PART 1240—HONEY RESEARCH,
PROMOTION, AND CONSUMER
INFORMATION ORDER

1. The authority citation for 7 CFR
Part 1240 continues to read as follows:

Authority: 7 U.S.C. 4601-4612.

2.1n 81240.41, paragraph (h) is
revised to read as follows:

§1240.41 Assessments.
* * * * *

(h) Should a first handler or the
Secretary fail to collect an assessment
from a producer, the producer shall be
responsible for the payment of the
assessment to the Board. The producer
shall maintain records for the honey
produced by said producer.

* * * * *

§1240.41 [Amended]

3.In §1240.41, paragraph (j) is
amended by removing the words
“paragraph (h)”” and adding in their
place the words “‘paragraph (i)”.

§1240.51 [Amended]

4. 1n §1240.51, the word “‘producer,”
is added following the word “importer”
and the words “‘two years beyond the
first period” are removed and the words
“‘at least two years beyond the
marketing year” are added in their
place.

§1240.106 [Removed and reserved.]
5. Section 1240.106 is removed and
reserved.

§1240.116 [Amended]

6. In §1240.116, paragraph (b), the
words “‘at the address referenced in
§1240.106,” are removed.

§1240.120 [Amended]

7.1n §1240.120, the existing
undesignated text is designated as

paragraph (a) and a new paragraph (b)
is added to read as follows:

§1240.120 Retention period for records.
* * * * *

(b) Each producer required to
maintain books and records pursuant to
this subpart shall maintain and retain
books and records for at least two years
beyond the marketing year of their
applicability. Such books and records
shall include, but not be limited to,
information on annual production and
sales. Information on annual sales shall
include such information as the name
and address of each handler, the
quantity sold to the handler, and the
date of sale.

8. In §1240.121 the existing
undesignated text is designated as
paragraph (a) and a new paragraph (b)
is added to read as follows:

§1240.121 Availability of records.
* * * * *

(b) Each producer who is required to
maintain books and records pursuant to
this subpart shall make available for
inspection by authorized employees of
the Board or the Secretary during
regular business hours such books and
records as are appropriate and necessary
to verify the information in
§1240.120(b) of this subpart.

§1240.122 [Amended]

9. In §1240.122, the word
“producers,” is added following the
word “importers’” and the words “‘and
all information with respect to refunds
of assessments made to individual
producers and importers’ are removed.

Dated: February 28, 1997.

Kenneth C. Clayton,

Acting Administrator.

[FR Doc. 97-5590 Filed 3-6-97; 8:45 am]
BILLING CODE 3410-02-P

Rural Telephone Bank

7 CFR Part 1610

Rural Utilities Service

7 CFR Parts 1735, 1737, 1739, and 1746

Rural Telephone Bank and
Telecommunications Program Loan
Policies, Types of Loans, Loan
Requirements

AGENCY: Rural Utilities Service and
Rural Telephone Bank, USDA.

ACTION: Proposed rule.

SUMMARY: The Rural Utilities Service
(RUS) proposes to amend its regulations
to incorporate changes to the
telecommunications loan program



10484

Federal Register / Vol. 62, No. 45 / Friday, March 7, 1997 / Proposed Rules

required by the 1996 Farm Bill and the
regulatory reinvention initiative of the
Vice President’s National Performance
Review. RUS has reviewed the
regulations concerning the
telecommunications program and the
Rural Telephone Bank loan policies and
requirements to determine whether they
are necessary, impose the least possible
burden consistent with safety and
soundness, and are written in a clear,
straightforward manner. As a result of
this review, the RUS
telecommunications program proposes
to update and streamline its regulations
and policy statements. In addition, this
regulation proposes to eliminate some
policies and procedures that have
become obsolete.

DATES: Written comments must be
received by RUS or carry a postmark or
equivalent not later than May 6, 1997.
ADDRESSES: Submit written comments
to Jonathan Claffey, Acting Deputy
Director, Advanced
Telecommunications Services Staff,
Rural Utilities Service, 1400
Independence Ave., SW., STOP 1701,
Room 2919, South Building,
Washington, DC 20250-1701. RUS
requests a signed original and three
copies of all comments (7 CFR part
1700). All comments received will be
made available for public inspection at
room 4034, South Building, U.S.
Department of Agriculture, Washington,
DC, between 8:00 a.m. and 4:00 p.m. (7
CFR part 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Cheryl Gamboney, Analyst, Advanced
Telecommunications Services Staff,
(address as above). Telephone: (202)
720-0415. Facsimile: (202) 720-2734.

SUPPLEMENTARY INFORMATION:
Classification

This proposed rule has been
determined to be not significant and has
not been reviewed by the Office of
Management and Budget under
Executive Order 12866.

Civil Justice Reform

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. RUS has determined
that this proposed rule meets the
applicable standards provided in Sec. 3.
of the Executive Order.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), RUS certifies that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities. If a rule has a
significant economic impact on a

substantial number of small entities, the
Regulatory Flexibility Act requires
agencies to analyze regulatory options
that would minimize any significant
impact of a rule on small entities. The
application for loans under the RUS
telecommunications program are
discretionary, regulatory requirements
will, therefore, apply only to those
entities which choose to apply for
funding.

This action is being taken as part of
the National Performance Review
program to eliminate excess regulations
and to improve the quality of those that
remain in effect. This proposed rule
simply reduces the Times Interest
Earned Ratio requirement for all
borrowers, simplifies current cash
distribution and investment
requirements for all borrowers, and
standardizes determination of loan
maturity. This proposed rule is
consistent with RUS’ continuing effort
to devolve, in particular, cash
management authority to the borrowers.
It is also consistent with the goals of the
regulatory reinvention initiative of the
National Performance Review.

Information Collection and
Recordkeeping Requirements

A notice of public comments was
issued in the Federal Register on
February 25, 1997, at 62 FR 8421
requesting approval by the Office of
Management and Budget (OMB)
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35, as
amended) under control number 0572—
0079.

Send questions or comments
regarding this burden or any other
aspect of these collections of
information, including suggestions for
reducing the burden, to F. Lamont
Heppe, Jr., Director, Program Support
and Regulatory Analysis, Rural Utilities
Service, STOP 1522, Washington, DC
20250-1522.

National Environmental Policy Act
Certification

RUS has determined that this
proposed rule will not significantly
affect the quality of the human
environment as defined by the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Therefore, this
action does not require an
environmental impact statement or
assessment.

Program Affected

The program described by this
proposed rule is listed in the Catalog of
Federal Domestic Assistance Programs
under 10.851, Rural
Telecommunications Loans and Loan

Guarantees, and 10.582, Rural
Telephone Bank Loans. This catalog is
available on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402.

Intergovernmental Review

This program is excluded from the
scope of Executive Order 12372,
Intergovernmental Consultation. A
Notice of Final Rule entitled
Department Programs and Activities
Excluded from Executive Order 12372
(50 FR 47034) exempts RUS and Rural
Telephone Bank loans and loan
guarantees to governmental and non-
governmental entities from coverage
under this Order.

Unfunded Mandate

This rule contains no Federal
mandates (under the regulatory
provisions of Title Il of the Unfunded
Mandate Reform Act) for State, local,
and tribal governments or the private
sector. Thus today’s rule is not subject
to the requirements of sections 202 and
205 of the Unfunded Mandate Reform
Act.

Background

The Federal Agriculture Improvement
and Reform Act of 1996 (Pub. L. 104—
127) amended Section 309 of the Rural
Electrification Act of 1936, as amended
(7 U.S.C. 901 et seq.)(RE Act), by
eliminating the provision that allows
RUS telecommunications borrowers to
determine the term of a loan made
under Title 3 of the RE Act at the time
the loan application is submitted.

The present maximum loan period is
35 years. With rapidly changing
technology, obsolescence is occurring
more quickly; therefore, borrowers are
depreciating their facilities at a faster
rate. If plant financed is retired and
replaced by new plant before the loan is
repaid, earnings from this new plant
will have to be used to pay the old loan
and any new loan used to finance the
replacement facilities. If the loan period
is longer than the depreciation period
and the capital recovered through
depreciation is not used to replace
plant, the loan could be
undercollateralized and the borrower’s
rate base would be eroded.

RUS is, therefore, proposing that the
loan period for RUS and Rural
Telephone Bank (Bank) loans not
exceed the expected composite
economic life of the facilities to be
financed; expected composite economic
life means the depreciated life plus
three years. Bank borrowers may request
a repayment period that is longer than
the expected composite economic life of
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the facilities financed by the loan. Such
borrowers, however, will be required to
provide additional security for the loan
by maintaining a funded reserve. The
maximum loan period for all loans will
remain at 35 years.

Further, under existing regulations, if
the loan maturity period selected by the
borrower exceeds the expected
composite economic life of the facilities
financed by a period of more than three
years, the loan would be conditioned
upon the borrower electing to maintain
either a net plant to secured debt ratio
of at least 1.2, or a funded reserve in
such amount that the balance of the
reserve plus the value of the facilities
less depreciation be at least equal to the
remaining principal payments on the
loan. RUS is proposing to offer, subject
to certain conditions, borrowers subject
to the funded reserve or net plant to
secured debt ratio requirements an
option to replace those notes with notes
that match the remaining composite
economic life of the facilities financed,
as determined by the feasibility study
prepared in connection with the loan.
Borrowers meeting these conditions
replacing Bank notes will not be
required to pay a prepayment premium,
if such requirement is contained in the
original note.

To optimize the use of loan funds,
RUS proposes to limit the size of RUS
cost-of-money loans and Bank loans
made to individual borrowers in order
to distribute the amount of RUS cost-of-
money and Bank funds appropriated
among a greater number of borrowers.
Section 201 of the RE Act, in part,
clearly states that, “* * * The
Administrator in making such loans
shall, insofar as possible, obtain
assurance that the telecommunications
service to be furnished or improved
thereby will be made available to the
widest practical number of rural users
* * *”-

In fiscal years 1991 through 1995, the
Agriculture Appropriation Acts had
established loan levels for the Bank in
amounts insufficient to provide for the
total number of applications completed
and on hand at the end of those fiscal
years. If the Bank had limited the
amount of individual loans to no more
than 10 percent of the lending authority,
approximately $35.6 million of Bank
funding over those five years would
have been available to other borrowers.
Correspondingly, approximately $25.6
million of RUS cost-of-money funding
also would have been available to other
borrowers.

Moreover, recent Federal action
affecting RUS and Bank borrowers is the
Telecommunications Act of 1996, a
broad and far-reaching reform of

communications law that is expected to
change notably the telecommunications
industry. The Telecommunications Act
will provide for a more competitive,
deregulated national
telecommunications policy framework.
Of greatest immediate relevance for RUS
and Bank borrowers are forthcoming
regulations by the Federal
Communications Commission
concerning certain provisions of the
Telecommunications Act. Pending the
outcome of these forthcoming
regulations, RUS borrowers have
temporarily delayed plans for major
network construction. However, now
more than ever, the need and
importance of RUS telecommunications
loans is crucial for future development
of telecommunications infrastructure in
rural America. As a direct result of
RUS’s telecommunications loans, rural
communities have been enjoying access
to advanced telecommunications
services.

To continue fulfilling RUS’s mission
of ensuring that rural
telecommunications providers have the
means to modernize their networks, to
fully effect the mandated area coverage
provision of the RE Act, and to achieve
maximum use of funds available, RUS is
proposing to limit the loan amount to
any single borrower in a fiscal year to,
generally, no more than 10 percent of
the lending authority from
appropriations in any fiscal year. This
proposed regulation would optimize the
use of a limited source of loan funding
by distributing the amount of funding
available among the greatest number of
applicants in an economical, efficient,
and orderly manner.

In general, the security documents
required in connection with RUS loans,
Bank loans, and RUS guarantees contain
provisions requiring borrowers to
maintain a certain Times Interest Earned
Ratio (TIER) level. In particular, under
existing regulations, borrowers are
required to maintain after the end of the
Forecast Period a TIER equal to the
projected TIER determined by the
feasibility study prepared in connection
with the loan, but not greater than 1.75.
RUS proposes to reduce the maximum
TIER maintenance requirement to no
more than 1.50 for all borrowers
receiving any type of loan after the
effective date of the final rule. In 1995
almost ninety percent of RUS’s
reporting borrowers had a TIER greater
than 1.5.

Section 205 of the RE Act and the
RUS mortgage documents, contain
RUS’s policy regarding investments and
distributions of assets by borrowers. In
general, borrowers with a certain
minimum net worth requirement are

permitted to make capital distributions
without RUS approval in a cumulative
amount up to a limit set by a formula
that considers the borrowers past
financial performance. The calculation
used to determine a borrower’s
allowable distribution level has, over
the years, become exceedingly complex.
RUS is simplifying its policy by
eliminating the complex formula used
to determine the allowable level of
distributions and investments and
replacing it with a more straightforward
process which can readily be calculated
from a borrower’s current financial
statements. The new requirements limit
the amount of distributions and
investments relative to the borrower’s
current net worth. To facilitate the
availability of cash flow to support
diversified activities, RUS proposes
predefined tests, using current annual
financial data only, for determining the
level of permitted distributions and
investments. This approach would
recognize and provide for diversity
among borrowers without creating
undue complexity. RUS’s new policy
regarding investments and distributions
of assets by borrowers will be in all
mortgages for loans approved after the
effective date of the final rule.
Borrowers that have not received a loan
after the effective date of the final rule
may request the Administrator to apply
the new requirements to them.

For over 25 years it has been the RUS
preferred design to bury outside plant
(e.g., buried wire and cable
telecommunications facilities and
associated material) whenever
economically feasible. This method of
construction minimizes potential
impairment of borrowers’ facilities due
to damage caused by storms and other
natural catastrophes. Based on its long
experience in this type of design, RUS
proposes to adopt the policy that it will
finance only buried plant for all loans
unless RUS determines that buried plant
is not economically feasible.

RUS further proposes to make
technical corrections to final regulations
which were reorganized and
redesignated on September 27, 1990, at
55 FR 39393. In particular, certain
regulations contained cross references
which inadvertently had not been
updated. This action is simply a
correction to these regulations with no
change to substance. Changes to
regulatory text are merely to update
cross references. As currently
published, the final regulations may
prove to be misleading.

On August 27, 1991, at 56 FR 42461,
RUS published 7 CFR parts 1739 and
1746 that established pre-and post-loan
policies for 90 percent RUS guarantees
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of certain loans from qualified private
lenders. This program was authorized
under section 314 of the RE Act. The
Rural Electrification Loan Restructuring
Act of 1993, Public Law 103-129,
signed by President Clinton on
November 1, 1993, amended section 314
of the RE Act to abolish this 90 percent
guarantee program. RUS is, therefore,
removing 7 CFR parts 1739 and 1746.

List of Subjects
7 CFR Part 1610

Accounting, Loan programs—
communications, Reporting and
recordkeeping requirements, Rural
areas, Telecommunications.

7 CFR Part 1735

Accounting, Loan programs—
communications, Reporting and
recordkeeping requirements, Rural
areas, Telecommunications.

7 CFR Part 1737

Accounting, Loan programs—
communications, Reporting and
recordkeeping requirements, Rural
areas, Telecommunications.

7 CFR Part 1739

Accounting, Guaranteed program,
Loan programs—communications,
Reporting and recordkeeping
requirements, Rural areas,
Telecommunications.

7 CFR Part 1746

Accounting, Guaranteed program,
Loan programs—communications,
Reporting and recordkeeping
requirements, Rural areas,
Telecommunications.

For the reasons set forth in the
preamble, and under the authority of 7
U.S.C. 901 et. seq., chapters XVI and
XVII of Title 7 of the Code of Federal
Regulations are proposed to be amended
as follows:

CHAPTER XVI

PART 1610—LOAN POLICIES

1. The authority citation for part 1610
continues to read as follows:

Authority: 7 U.S.C. 941 et seq.; Pub. L.
103-354, 108 Stat. 3178 (7 U.S.C. 6941, et.
seq.).

2.1n §1610.6, new paragraph (d) is
added to read as follows:

§1610.6 Concurrent Bank and RUS cost-
of-money loans.
* * * * *

(d) Generally, no more than 10
percent of lending authority from
appropriations in any fiscal year for
Bank and RUS cost-of-money loans may

be loaned to a single borrower. The
Bank will publish by notice in the
Federal Register the dollar limit that
may be loaned to a single borrower in
that particular fiscal year based on
approved Bank and RUS lending
authority.

3.1n §1610.11, a new paragraph (c) is
added to read as follows:

§1610.11 Prepayments.
* * * * *

(c) Borrowers that qualify to issue a
refunding note or notes in accordance
with 7 CFR 1735.43, Payments on loans,
shall not be required to pay a
prepayment premium on all payments
made in accordance with the new
payment schedule.

CHAPTER XVII

PART 1735—GENERAL POLICIES,
TYPES OF LOANS, LOAN
REQUIREMENTS—
TELECOMMUNICATIONS PROGRAM

1. The part heading for part 1735 is
revised as set forth above.

la. The authority citation for part
1735 is revised to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq.; Pub. L. 103-354, 108 Stat. 3178 (7
U.S.C. 6941 et. seq.).

2.1n 81735.2, the definition of
Construction fund is amended by
removing the reference ““‘See 7 CFR part
1758.”, the definitions for Adjusted
assets and Adjusted net worth are
removed, and new definitions Cash
distribution, Net worth, and Total assets
are added in alphabetical order to read
as follows:

§1735.2 Definitions.
* * * * *

Cash distribution means investments,
guarantees, extensions of credit,
advances, loans, non-affiliated company
joint ventures, and affiliated company
investments. Not included in this
definition are qualified investments (see
7 CFR part 1744, subpart D).

* * * * *

Net worth has the meaning as defined
in the mortgage with RUS.
* * * * *

Total assets has the meaning as
defined in the mortgage with RUS.

3. In 8§1735.3, the first sentence is
revised to read as follows:

§1735.3 Availability of forms.

Single copies of RUS forms and
publications cited in this part are
available from Program Support
Regulatory Analysis, Rural Utilities
Service, STOP 1522, 1400 Independence
Ave., SW., Washington, DC 20250-1522.

* X *

4.1n §1735.17, paragraph (c) is
revised to read as follows:

§1735.17 Facilities financed.

* * * * *

(c) RUS will not make any type of
loan to finance the following items:

(1) Station apparatus (including PBX
and key systems) not owned by the
borrower and any associated inside
wiring;

(2) Certain duplicative facilities, see
§1735.12;

(3) Facilities to serve subscribers
outside the local exchange service area
of the borrower unless those facilities
are necessary to furnishing or improving
telecommunications service within the
borrower’s service areas;

(4) Facilities to provide service other
than 1-party; and

(5) System designs or facilities to
provide service that cannot withstand or
are not designed to minimize damage
caused by storms and other natural
catastrophes, including, but not limited
to hurricanes, floods, tornadoes,
mudslides, lightning, windstorms, hail,
fire, and smoke.

* * * * *

5. In §1735.22, paragraph (g) is
redesignated as new paragraph (i),
paragraph (f) is revised, and new
paragraphs (g) and (h) are added to read
as follows:

§1735.22 Loan security.

* * * * *

(f) For purposes of determining
compliance with TIER requirements,
unless a borrower whose existing
mortgage contains TIER maintenance
requirements notifies RUS in writing
differently, RUS will apply the
requirements described in paragraph (g)
of this section to the borrower regardless
of the provisions of the borrower’s
existing mortgage.

(9) For loans approved after [effective
date of final rule] loan contracts and
mortgages covering hardship loans, RUS
cost-of-money loans, RTB loans, and
guaranteed loans will contain a
provision requiring the borrower to
maintain a TIER of at least 1.0 during
the Forecast Period. At the end of the
Forecast Period, the borrower shall be
required to maintain, at a minimum, a
TIER at least equal to the projected TIER
determined by the feasibility study
prepared in connection with the loan,
but at least 1.0 and not greater than 1.5.

(h) Nothing in this section shall affect
any rights of supplemental lenders
under the RUS mortgage, or other
creditors of the borrower, to limit a
borrower’s TIER requirement to a level
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above that established in paragraph (g)
of this section.
* * * * *

6. In §1735.31, paragraphs (d) and (e)
are redesignated as new paragraphs (e)
and (f), and new paragraph (d) is added
to read as follows:

§1735.31 RUS cost-of-money and RTB
loans.
* * * * *

(d) Generally, no more than 10
percent of lending authority from
appropriations in any fiscal year for
RUS cost-of-money and RTB loans may
be loaned to a single borrower. RUS will
publish by notice in the Federal
Register the dollar limit that may be
loaned to a single borrower in that
particular fiscal year based on approved
RUS and RTB lending authority.

* * * * *

7. Section 1735.33 is added to read as
follows:

§1735.33 Variable interest rate loans.

After June 10, 1991, and prior to
November 1, 1993, RUS made certain
variable rate loans at interest rates less
than 5 percent but not less than 2
percent. For those borrowers that
received variable rate loans, this section
describes the method by which interest
rates are adjusted. The interest rate used
in determining feasibility is the rate
charged to the borrower until the end of
the Forecast Period for that loan. At the
end of the Forecast Period, the interest
rate for the loan may be annually
adjusted by the Administrator upward
to a rate not greater than 5 percent, or
downward to a rate not less than the
rate determined in the feasibility study
on which the loan was based, based on
the borrower’s ability to pay debt
service and maintain a minimum TIER
of 1.0. Downward and upward
adjustments will be rounded down to
the nearest one-half or whole percent.
To make this adjustment, projections set
forth in the loan feasibility study will be
revised annually by RUS (beginning
within four months after the end of the
Forecast Period) to reflect updated
revenue and expense factors based on
the borrower’s current operating
condition. Any such adjustment will be
effective on July 1 of the year in which
the adjustment was determined. If the
Administrator determines that the
borrower is capable of meeting the
minimum TIER requirements of
§1735.22(f) at a loan interest rate of 5
percent on a loan made as described in
this section, then the loan interest rate
shall be fixed, for the remainder of the
loan repayment period , at the standard
interest rate of 5 percent.

8. In 8§1735.43, paragraph (a) is
revised, paragraph (b) is redesignated as
new paragraph (f), and new paragraphs
(b) through (e) are added to read as
follows:

§1735.43 Payments on Loans.

(a) Except as described in this
paragraph (a), RUS loans approved after
[effective date of final rule] must be
repaid with interest within a period
that, rounded to the nearest whole year,
equals the expected composite
economic life of the facilities to be
financed, as calculated by RUS;
expected composite economic life
means the depreciated life plus three
years. The expected composite
economic life shall be based on the
depreciation rates for the facilities
financed by the loan. In states where the
borrower must obtain state regulatory
commission approval of depreciation
rates, the depreciation rates used shall
be the rates currently approved by the
state commission or rates for which the
borrower has received state commission
approval. In cases where a state
regulatory commission does not approve
depreciation rates, the expected
composite economic life shall be based
on the most recent median depreciation
rates published by RUS for all borrowers
(see 7 CFR 1737.70). Borrowers may
request a repayment period that is
longer or shorter than the expected
composite economic life of the facilities
financed. If the Administrator
determines that, if a shorter period is
likely to cause the borrower to
experience hardship, the Administrator
may agree to approve a period longer
than requested. A shorter period may be
approved as long as the Administrator
determines that the loan remains
feasible.

(b) Borrowers with RTB loans
approved after [effective date of final
rule] with a maturity that exceeds the
expected composite economic life of the
facilities to be financed by the loan by
a period of more than three years,
release of funds included in the loan
shall be conditioned upon the borrower
establishing and maintaining, pursuant
to a plan approved by RUS, a funded
reserve in such an amount that the
balance of the reserve plus the value of
the facilities less depreciation shall at
all times be at least equal to the
remaining principal payments on the
loan. Funding of the reserve must begin
within one year of approval of release 