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Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498
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OFFICE OF GOVERNMENT ETHICS

5 CFR Part 2638

RIN 3209-AA07

Executive Agency Ethics Training
Program Regulation Amendments

AGENCY: Office of Government Ethics
(OGE).

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule amends the
OGE executive branchwide regulation
on “Executive Agency Ethics Training
Programs’ to enable agencies to better
focus their training resources on
training employees in sensitive
positions while ensuring that all
executive branch employees receive
sufficient training to enable them to
understand the ethical responsibilities
concomitant with their Government
positions. While the current OGE
regulation generally requires agencies to
provide annual ““verbal’ ethics briefings
to covered employees, the interim rule,
once effective, will permit agencies to
fulfill this requirement for most covered
employees by means of a written
briefing, provided generally that the
employees receive verbal briefings at
least once every three calendar years.
Annual ethics briefings for employees
who file public financial disclosure
forms, however, will generally still have
to be verbal and, starting next year
(2998), will additionally be subject to a
further requirement that a qualified
individual be present during and after
the briefings. This will focus agency
ethics training resources upon
employees in sensitive positions, while
simultaneously freeing significant
resources for use in other parts of the
agency’s ethics training program.
Because this rule is being published as
an interim rule, agencies will be able to
take advantage of this flexibility in
conducting their annual ethics briefings

for part of the current 1997 training year
as well as in future years. As noted, the
provision requiring qualified individual
personal presence for public filer
briefings will not take effect until 1998.
DATES: This interim regulation is
effective May 12, 1997, except for
§2638.704(d)(2)(ii) and Examples 1
through 3 following that paragraph,
which will become effective on January
1, 1998. Comments by agencies and the
public are invited and are due on or
before April 11, 1997.

ADDRESSES: Office of Government
Ethics, Suite 500, 1201 New York
Avenue, NW., Washington, DC 20005—
3917, Attention: John C. Condray.
Comments may also be sent
electronically to OGE’s Internet E-mail
address at usoge@oge.gov (for E-mail
messages, the subject line should
include the following reference—
“Comments on interim training
regulation amendments”). Copies of the
two OGE memorandums discussed in
the Supplementary Information section
may be obtained, without charge, by
contacting Mr. Condray at OGE.

Those documents are also available on
OGE'’s electronic bulletin board TEBBS
(’The Ethics Bulletin Board Service”).
Information about TEBBS may also be
obtained from Mr. Condray. Information
concerning this interim rule, the OGE
memorandums and other OGE
regulations and publications, is also
available on OGE’s World Wide Web
site at http://www.access.gpo.gov/
usoge.

FOR FURTHER INFORMATION CONTACT: John
C. Condray, Office of the General
Counsel and Legal Policy, Office of
Government Ethics; telephone: 202—
208-8000, extension 1152; TDD: 202—
208-8025; FAX: 202-208-8037.

SUPPLEMENTARY INFORMATION:

A. Background and Analysis of Interim
Rule Changes

Section 301 of Executive Order 12674
on Principles of Ethical Conduct, as
modified by Executive Order 12731
(hereinafter referred to as Executive
Order 12674), requires all executive
branch agencies to ensure that all of
their employees review the regulations
that govern their conduct. Section 301
also requires agencies to provide
mandatory annual briefings on ethics
and standards of conduct for all
employees appointed by the President,
all employees in the Executive Office of

the President, all officials required to
file public or confidential financial
disclosure reports, all employees who
are contracting officers and procurement
officials, and any other employees
designated by the agency head.
Agencies are also required to coordinate
with the Office of Government Ethics
(OGE) in developing annual ethics
training plans. In accordance with these
requirements, and consistent with its
authority under the Ethics in
Government Act of 1978, as amended, 5
U.S.C. appendix, OGE promulgated a
final rule implementing these
requirements on April 7, 1992. See 57
FR 11886-11891, as corrected at 57 FR
15219 (April 27, 1992). The current
version of this rule is codified at subpart
G of 5 CFR part 2638, entitled
“Executive Agency Ethics Training
Programs’ (the “Training Regulation™).

In the nearly five years since the
Training Regulation became effective,
OGE has received a number of
comments from ethics officials at the
agency level. Partly in response to these
comments, OGE has twice revised
portions of the regulation. See 57 FR
58399-58400 (December 10, 1992), as
corrected at 57 FR 61612 (December 28,
1992), and 59 FR 12145-12149 (March
16, 1994).

While the basic structure of the
Training Regulation as currently in
effect is regarded as sound, some
agencies have voiced concerns over the
requirement that all employees covered
by the annual training requirement (a
total of approximately 387,000
executive branch employees) receive
annual verbal briefings. These
commenters indicated that providing
the resources to meet this requirement
prevents their agencies from devoting
resources to other desirable ethics
training goals. These include:
developing specific programs for
employees who occupy sensitive
positions and face more difficult
conflicts issues; providing resources to
increase the effectiveness of the initial
ethics orientation received by all
employees; and providing update
training for those employees who are
not required to receive annual briefings.
The latter category is particularly
troublesome, as agencies pointed out
that under the Training Regulation an
employee could receive an initial ethics
orientation and then no other ethics
information during the rest of his or her
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Government career. Of course, the
Training Regulation is a minimum
standard, and agencies are encouraged
to go beyond the minimum standard
when feasible. But OGE is sensitive to
the concern that the Training Regulation
might be preventing agencies from
developing programs to address these
concerns by dictating too strictly the use
of scarce agency resources.

Because of the need to provide
agencies with the ability to more
efficiently use their resources as soon as
possible, and in particular because of
the need to provide this relief for
agencies during the 1997 calendar year
training cycle, OGE is making these
interim rule amendments effective 90
days after the publication of this rule,
on May 12, 1997, except for the
“personal presence” requirement for
public filer briefings which, as noted
above, will take effect on January 1,
1998. This course of action should allow
agencies adequate time to prepare for
the new, amended regulatory provisions
and, once they become effective, to
conduct a good portion of their 1997
ethics training in accordance with the
various more flexible requirements.
Thus, agencies will have greater
flexibility in allocating their training
resources while still ensuring that the
requirements of Executive Order 12674
are met.

Annual Ethics Briefings

The most significant changes made in
the interim rule will affect the
requirement that agencies provide
certain ““covered employees,” as
specified in section 301 of E.O. 12674
and restated at § 2638.704(b) of the
Training Regulation, with annual ethics
training. The interim rule will divide
covered employees into two categories:
(1) those who are ‘““covered employees”
because they file public financial
disclosure reports (SF 278s); and (2) all
other covered employees. While
agencies will still be required to provide
all covered employees with annual
ethics training, now to be called
“briefings,” the presentation
requirements for the briefing will vary
depending on which of the two
categories of ““‘covered employee’ an
employee falls under. Under the interim
rule, public SF 278 filers will generally
have to receive a verbal ethics briefing
every year (as is the case under the
current version of the Training
Regulation). In addition, starting in
calendar year 1998, the annual briefings
for public filers will have to be offered
with the presence of a qualified
individual able to answer questions. All
other covered employees will generally
only have to receive a verbal ethics

briefing at least once every three
calendar years, with no requirement that
a qualified individual be present.
Written ethics briefings will be required
for those calendar years where such
employees do not receive a verbal ethics
briefing.

The Office of Government Ethics has
decided to distinguish between the level
of annual ethics training provided for
public financial disclosure filers and all
other covered employees for the
following reasons. Public filers occupy
positions that involve policy-making.
Congress has made the determination
that individuals occupying these
positions should disclose their financial
interests on reports that are publicly
available in order to promote public
confidence in the integrity of the policy-
making process. The Office of
Government Ethics believes that the
sensitivity and authority of these
positions justify the heightened
standard for annual ethics briefings as
well. Not only does the authority
concomitant with their positions create
increased risks from a conflicts
perspective, but the sensitivity and
visibility of their positions increase the
consequences of any real or apparent
violation of ethics laws and regulations.
From a practical standpoint, these
individuals are easily identifiable.
Agencies should be tracking the
numbers and locations of employees in
these positions as part of the
management of their public financial
disclosure systems. Although OGE
believes that only public filers need
receive the heightened briefings,
comment is invited on this issue.

These interim rule amendments also
retain the feature that allows an agency
to count time spent in a verbal ethics
briefing provided to the employee in
accordance with new § 2638.704(d)(2) or
(d)(3)(ii) against the requirement that an
agency provide the employee with one
hour of official duty time for the initial
ethics orientation, if the briefing and
orientation occur in the same calendar
year. This provides an agency with an
incentive to provide an incoming
employee with a verbal ethics briefing
early in the employee’s Government
service. The term ““‘verbal” will also be
added to §2638.703(a)(3) on ethics
orientation in the interim rule to avoid
any confusion on this point. Providing
such verbal training quickly is also
helpful to new employees, because it
will enable them to understand and
apply the rules that govern their
conduct to the activities they undertake
as part of their everyday official duties.

In contrast, time spent in a written
annual ethics briefing will not count
against the time requirement for an

initial ethics orientation taking place in
the same year. A written annual ethics
briefing need only include a brief
reminder of the restrictions contained in
the Standards of Ethical Conduct, and
then can move on to focus on other
specialized ethics topics (for example,
post-employment restrictions). Thus, it
may not provide a comprehensive
summary of the Standards as is
contemplated for the initial ethics
orientation. Agencies should note,
however, that if an initial ethics
orientation were also to meet the
content requirements for a written
annual ethics briefing due in the same
calendar year, it could serve as both the
initial ethics training and as the written
annual ethics briefing for covered
employees receiving their annual ethics
briefing in accordance with
§2638.704(d)(2)(iii)(A)(2), (d)(2)(iii)(B),
(d)(3)(i) or (d)(3)(iii) of the interim rule
(see the discussion below). This
interrelationship between the initial
ethics orientation and annual ethics
briefing requirements will enable
agencies to make the best use of agency
resources and employee time by
combining initial and annual ethics
briefings where such a combination is
feasible.

Annual Ethics Briefings for Public Filers

As with the current Training
Regulation, § 2638.704(d)(2)(i) of the
interim rule states that agencies must
supply employees who file Standard
Form 278 Executive Branch Personnel
Public Financial Disclosure Reports (SF
278s) with an annual verbal ethics
briefing that is a minimum of one hour
of official duty time in duration.
Beginning next year, the interim rule
amendments will require executive
agencies to take the extra step of
providing the personal presence of a
“qualified individual,” as defined at
redesignated paragraph (b) of § 2638.702
in the interim rule, during and
immediately following the briefing in
order to respond to questions or
concerns on the part of public filers
receiving the briefing. Note that the
qualified individual will not have to be
physically present to fulfill this
forthcoming requirement. The key is
that those covered employees receiving
the training have immediate and direct
access to the qualified individual so that
they may raise and resolve questions
that arise during the briefing. The
examples used in the regulation text,
e.g., an ethics briefing provided through
means of video conferencing where the
qualified individual can respond to
employee questions directly as part of
the training even though the qualified
individual is not physically present at
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the training site, illustrate this point.
This increased level of training will be
required, starting in 1998, for the
approximately 21,000 executive branch
employees who file public financial
disclosure reports. These employees
constitute approximately 5.4 percent of
the nearly 387,000 employees currently
receiving annual ethics briefings, based
on agency responses to OGE’s 1995
ethics program questionnaires.

The qualified individual provision is
similar to the requirement initially
imposed when the Training Regulation
was first promulgated in 1992, though
that requirement entailed physical
presence and was much broader in
scope since it applied to all employees
covered by the annual training
requirement. As we indicated in the
preamble to the publication of the April
1992 final rule document, OGE believes
that the presence of an individual
qualified to answer questions at the
annual ethics briefing is the best way to
address employee questions and
concerns raised by the training. See 57
FR 11886, 11889 (April 7, 1992).
Concerns over the ability of agencies to
meet this requirement for all annual
ethics briefings provided to the large
number of employees subject to the
annual briefing requirement, however,
led OGE to conclude that while having
a qualified individual present is often
the most effective means of providing
training, providing the most effective
training was not a realistic minimum
standard for all agencies to provide to
all covered employees. The Office of
Government Ethics accordingly dropped
this requirement in a set of 1994 interim
amendments to the Training Regulation
in favor of requiring “‘verbal” training,
either in person or by
telecommunications, computer-based
methods or recorded means. See 59 FR
12145, 12146-12147 (March 16, 1994).

This interim rule strikes a new
balance between feasibility concerns
and the desirability of having a qualified
individual able to respond immediately
to questions raised during the ethics
briefing. These interim rule
amendments will thus only require that
a qualified individual be present during
and immediately following the annual
ethics briefings provided to those
covered employees who hold the most
senior and responsible positions, i.e.,
public SF 278 filers. The delayed
effective date of January 1, 1998 for this
requirement will allow agencies
sufficient time to prepare for its
imposition. The limited nature of the
class affected (public SF 278 filers only)
significantly offsets the feasibility
concerns that led to the 1994
amendments that deleted the original

across-the-board in-person requirement.
These concerns are further addressed in
this interim rule by providing agencies
with the option of conducting the
required annual ethics briefing for the
vast majority of covered employees who
are not SF 278 filers through the use of
a written ethics briefing for up to two
out of every three years.

Moreover, the interim rule will retain
the exception permitting agencies to
provide the annual ethics training by a
verbal briefing to public filers without
the presence of a qualified individual
(even when that new requirement
becomes effective next year) or by
written means (starting once the new
rule becomes effective May 12, 1997.
The basic exception is found at 5 CFR
2638.704(d)(2)(i) of the current rule and
§2638.704(d)(2)(iii)(A) of this interim
rule. Pursuant to the interim rule
exception, the Designated Agency Ethics
Official or his or her designee can make
a written determination that
circumstances make it impractical to
provide the required verbal briefing to a
particular public SF 278 filer employee
or a group of such employees in
accordance with paragraphs (d)(2)(i) and
(d)(2)(ii) of the new rule. In those cases,
the annual ethics briefing could be
provided, without the presence of a
qualified individual, by
telecommunications, computer-based
methods or recorded means or by
written means, provided that a
minimum of one hour of official duty
time is set aside for employees to attend
the presentation or review the written
materials.

5 CFR 2638.704(d)(2)(ii) of the current
Training Regulation allows agencies to
provide the annual ethics training to
covered employees who are special
Government employees by means of
written briefings or other means at the
agency’s discretion. The interim rule
includes an equivalent section, at
§2638.704(d)(2)(iii)(B), for special
Government employees who are public
SF 278 filers. Agencies should note that
public filer special Government
employees receiving their annual ethics
training under this exception must
receive a minimum of one hour of
official duty time for their written
briefings. As with the current Training
Regulation, special Government
employees who are expected to work
fewer than 60 days in a calendar year
would not generally be subject to this
one-hour minimum requirement, as they
are usually not required to file public
financial disclosure reports.

Annual Ethics Briefings for Other
Covered Employees

As noted, agencies currently must
generally provide all covered employees
with a one-hour verbal briefing every
calendar year. The interim rule
amendments will provide significant
new flexibility to agencies in training
covered employees who do not file
public financial disclosure reports.
Under new §2638.704(d)(3), agencies
will be able to meet the annual briefing
requirement for such employees by
providing them with written ethics
briefings on an annual basis for up to
two out of every three calendar years.
Unlike the written briefings to be
allowed in circumstances qualifying for
an exception for public filers under the
interim rule, there will be no minimum
official duty time requirement for
written ethics briefings provided under
this section. The Office of Government
Ethics believes that imposing a one-hour
written briefing requirement for covered
employees who are not SF 278 filers
would be too burdensome for agencies
administratively. Given the large
number of employees eligible to receive
written briefings, OGE believes that it
would be very difficult for agencies to
keep track of the time each affected
individual employee spends reviewing
the written ethics briefing materials.
Nonetheless, agencies will still be
required to provide such employees
with sufficient official time to review
the written materials provided.
Moreover, at least once every three
years, unless excepted, such covered
employees would have to receive a
verbal ethics briefing of one hour in
duration. However, the verbal briefings
provided to such employees will not
require the personal presence of a
qualified individual during and
immediately following the briefing.

The interim rule amendments retain,
as to the once-every-three-years verbal
briefing requirement for certain
nonpublic filer covered employees, the
exceptions currently found at
§2638.704(d)(2) of the Training
Regulation. These exceptions will
permit agencies, at their discretion, to
fulfill the annual briefing requirement
through the use of written materials
every year where: (1) there is a written
determination by the DesignatedAgency
Ethics Official, or his or her designee,
that circumstances make it impractical
to provide a verbal briefing once every
three years for a particular employee or
group of employees; or (2) for special
Government employees expected to
work fewer than 60 days in a calendar
year as well as uniformed service
officers who serve on active duty for 30
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or fewer consecutive days. See
§2638.704(d)(3)(iii)(A), (d)(3)(iii)(B) and
(d)(3)(iii)(C). As to the second exception
listed, OGE is not currently aware of any
situation where a special Government
employee subject thereto would receive
an appointment greater than two years
in duration, thus requiring a verbal
ethics briefing under the general rule of
the interim amendments. This particular
exception may therefore be unnecessary.
Although retained in the interim
amendments, OGE requests that any
agencies that have covered special
Government employees meeting the
definition in this exception notify us
during the comment period.

The interim rule amendments, at new
§2638.704(d)(3)(iii)(D), provide that
agencies may also provide written
briefings only for employees who are
““‘covered” by the annual training
requirement solely because of
discretionary designation by their
agencies pursuant to renumbered
§2638.704(b)(6), including any such
discretionarily designated micro-
purchasers. See the discussion below.

The interim rule, consistent with OGE
practice to date in administering the
Training Regulation, will not require
agencies to use a particular system to
track which method of training (written
or verbal) has been provided to such
covered employees. The Office of
Government Ethics will instead
continue the practice of allowing
agencies to adopt their own means of
tracking, both for the agencies’ own
records and for OGE oversight purposes.

Annual Ethics Briefings for “Contracting
Officers”; Separate Category for Prior
“Procurement Officials” Dropped

Numerous statutory and regulatory
changes have occurred recently in the
area of Federal acquisition
requirements, including procurement
integrity provisions. Of particular
significance to the Training Regulation
was the enactment last year of a
complete revision to the procurement
integrity law at 41 U.S.C. 423 and the
issuance in early January of this year of
final implementing Federal Acquisition
Regulation (FAR) provisions thereunder.
See section 4304(a) of the National
Defense Authorization Act for Fiscal
Year 1996, Pub. L. No. 104-106, and 62
FR 226-233 (January 2, 1997). The
amended procurement law sets forth
revised restrictions applicable to certain
agency officials involved in the
contracting process and also revises the
related definitions, including those
directly relevant to the Training
Regulation.

In accordance with section 301(c) of
Executive Order 12674 (issued in 1989

and modified in 1990 by E.O. 12731),
the Training Regulation has specified
two categories of contracting personnel
who are ‘“‘covered employees’ subject to
the annual ethics training requirement—
‘““contracting officers” and “‘procurement
officials.” See current 5 CFR
2638.704(b)(5) and (b)(6). This interim
rulemaking will update the Training
Regulation provisions regarding annual
training of agency officials involved in
contracting functions in light of the
procurement changes.

First, the old term *“‘procurement
official”” (prior 41 U.S.C. 423(p)(3)), as
referenced in E.O. 12674, is no longer
found or defined in the amended
procurement integrity statute nor the
above-cited implementing FAR rule.
There is only a reference to
“procurement officers’ [emphasis
added] in the heading of one of the
procurement integrity statutory
restrictions, at amended paragraph (c) of
41 U.S.C. 423 regarding actions required
of certain agency officials when
contacted by offerors regarding non-
Federal employment. That amended
provision indicates that a ““‘procurement
officer” is an agency official who is
participating personally and
substantially in a Federal agency
procurement for a contract in excess of
the simplified acquisition threshold.
The simplified acquisition threshold is
defined in 48 CFR 2.101, as revised, as
$100,000, except for certain limited
contracts outside the United States,
where the threshold is $200,000. For
purposes of the demanding annual
ethics briefing requirement under
theTraining Regulation, OGE has
decided that the residual, informal
reference to “‘procurement officers”
[emphasis added] in section 423(c) of
the amended procurement integrity
statute is, thus far, too uncertain a
concept, particularly when coupled
with the removal of the “Procurement
Integrity Certification for Procurement
Officials” (Optional Form 333)
requirement in the above-cited FAR
final rulemaking under the amended
procurement integrity law.

Therefore, OGE has decided to
remove the separate covered employee
category for “procurement officials”
from §2638.704(b). The Office of
Government Ethics notes that many
agency employees involved in contracts
over the simplified acquisition
threshold will be otherwise covered as
contracting officers or confidential
financial disclosure report filers.
Agencies may also discretionarily
designate certain of them to receive
annual briefings if they deem it
appropriate. See § 2638.704(b)(4), (b)(5)
and (b)(6) of this interim rule.

In contrast, the new procurement
integrity definition of *‘contracting
officer” in amended 41 U.S.C. 423(f)(5)
is similar to the old definition at prior
section 423(p)(4) of the law. The
specific category for annual training of
‘“‘contracting officers,” at
§2638.704(b)(5) of the Training
Regulation, will therefore be retained
with a reference to the new procurement
law provision. There is one related
important development brought about
by the passage of the Federal
Acquisition Streamlining Act of 1994
(FASA), Pub. L. No. 103-355. Among
the steps taken by FASA to simplify
acquisition procedures was the creation
of simplified procedures for “micro-
purchases,” defined as those
acquisitions of supplies or services
(except construction), the aggregate
amount of which does not exceed
$2,500 ($2,000 for construction). An
interim rule implementing this portion
of FASA was published as Federal
Acquisition Circular (FAC) 90-24, 59 FR
64784-64788 (December 15, 1994), with
the Federal Acquisition Regulatory
Council adopting a final rule, with
changes to the interim rule, as
published as part of FAC 90-40, 61 FR
39189-39199 (July 26, 1996). See 41
U.S.C. 428(f) and 48 CFR 2.101, as
revised. To maximize the benefit of
these simplified procedures, agency
heads are encouraged to delegate micro-
purchase authority to individuals who
will be using the supplies or services
being purchased. See 48 CFR 1.603(b),
as revised. Under the July 1996 final
rule in FAC 90-40, individuals
delegated micro-purchase authority are
now not required to be ““‘contracting
officers” for the purposes of the Federal
Acquisition Regulation. See 48 CFR
1.603(b), as revised. (Under the prior,
interim FAR rule, micro-purchase
authority holders were deemed
contracting officers (see 48 CFR
13.601(d) (1996 edition), now
removed).)

In order to harmonize the Training
Regulation with the goals of FASA
which encourages agencies to delegate
micro-purchase authority widely, OGE
will not require agencies to provide
annual briefings to micro-purchasers
who are not contracting officers. (Of
course, contracting officers who are also
“micro-purchasers’ will still need to
receive annual training based on their
contracting officer status.) Individual
agencies may, if they deem it
appropriate based on conflict of interest
concerns, discretionarily designate some
or all of their micro-purchasers who are
not contracting officers (or otherwise in
a specifically covered category of



Federal Register / Vol. 62, No. 48 / Wednesday, March 12, 1997 / Rules and Regulations

11311

employees, see § 2638.704(b)) as
covered employees subject to annual
briefings under the discretionary
designation provision at renumbered
and revised §2638.704(b)(6) (old 5 CFR
2638.704(b)(7)). In such cases, the
interim rule at new
§2638.704(d)(3)(iii)(D) will permit
agencies to provide annual briefings for
any such discretionarily designated
non-‘‘contracting officer’” micro-
purchasers solely through distribution
of written materials (without the
requirement for verbal briefings at least
once every three years). This exception
for written briefings will likewise apply
to any other employees who are
“‘covered employees’ for annual ethics
training purposes solely because of
discretionary designation by their
agencies pursuant to new

§ 2638.704(b)(6).

Other Issues

The Office of Government Ethics is
also amending 5 CFR 2638.701. This
change will add language explicitly
including the Standards of Ethical
Conduct for Employees of the Executive
Branch, 5 CFR part 2635 (“‘Standards),
and any agency supplemental regulation
thereto, as items that employees must be
made aware of through agency ethics
training programs. The interim rule will
also explicitly reference the conflict of
interest statutes, 18 U.S.C. chapter 11.
These interim rule changes will not
substantively change the requirements
of subpart G; an agency meeting the
requirements of 5 CFR 2638.703 and
2638.704 will continue to fulfill the
general requirement of § 2638.701.
Reference to the Standards and
supplemental regulations thereto were
left out of § 2638.701, when it was
originally published in the Federal
Register in April 1992, because they had
not been published at that time. The
change in the interim rule will update
the §2638.701 reference.

The interim rule amendments will
also make certain other, minor changes
to the Training Regulation. Executive
Order 12674 requires agencies to
coordinate with OGE in developing
annual agency ethics training plans. The
current Training Regulation, at 5 CFR
2638.702(a)(3), provides that agencies
are to file this written plan for annual
ethics training with OGE by August 31
of each calendar year. The interim rule,
at revised and redesignated
§2638.702(c), will formally eliminate
the requirement that agencies file their
plans with OGE on an annual basis.
While the filing requirement was useful
during the initial stage of the
implementation of the Training
Regulation, the utility of the measure

has declined as agencies have become
proficient in planning and providing the
required ethics training. For this reason,
OGE sent a memorandum to Designated
Agency Ethics Officials (DAEO) on July
6, 1995 (DO-95-028), indicating that
agencies should continue to develop
written plans for annual ethics training,
coordinating with OGE where
necessary, but should maintain the
plans at the agency rather than filing
them each year with OGE. As noted in
that memorandum, such coordination
can include: consulting with OGE
concerning upcoming OGE training
materials, including videotapes, that
may be useful in administering an
agency’s training program; contacting
OGE’s Ethics Information Center to
obtain training materials from other
executive branch agencies that may be
adapted to the agency’s needs; or
consulting with OGE concerning other
issues or problems an agency is facing
in providing ethics training. The interim
rule will codify that change in policy.

Even though agencies will no longer
be required to file their annual ethics
training plans with OGE, agencies
remain subject to the requirement of
Executive Order 12674 and the Training
Regulation that they develop annual
agency ethics training plans. See the
OGE memorandum to DAEOs of January
6, 1997 (DO-97-002). The Office of
Government Ethics will include the
plans as a program element subject to
the periodic agency ethics program
reviews that OGE conducts. The plans
should be completed by January 1 of the
calendar year that they cover. The
interim rule will slightly adjust the
information required in the plan to
conform to the changes in the structure
of the annual ethics briefing and will
require agencies to include a brief
narrative description of the agency’s
annual ethics briefings. The Office of
Government Ethics anticipates that a
typical narrative will be only one or two
paragraphs in length, and will include
information concerning the projected
content of the briefings, the method of
presentation to be used, and the
anticipated number of employees who
will receive different types of
presentations if the agency plans to use
a number of different methods.

Since these interim rule amendments
to the Training Regulation take effect on
May 12, 1997, except for
§2638.704(d)(2)(ii) and Examples 1
through 3 following that section, which
will take effect on January 1, 1998, OGE
will allow agencies to count any 1997
calendar year training already
completed under the current version of
the Training Regulation before the
effective date of these interim rule

amendments. Thus, agencies will not
have to redo any 1997 ethics training
properly conducted under the 5 CFR
part 2638, subpart G training
requirements effective at the time of
training. The new, generally liberalized
training requirements should be
followed for the remainder of 1997.

While the interim rule amendments
will substantially alter § 2638.704, on
annual agency ethics training
(designated as ‘“‘annual ethics briefings”
under the interim revision), they will
not significantly alter § 2638.703, initial
agency ethics orientation. Some
commenters have indicated a desire that
OGE amend the Training Regulation to
require that the initial ethics orientation
be verbal instead of allowing the use of
written materials. The Office of
Government Ethics encourages agencies
to strengthen the initial ethics
orientation, and believes that verbal
training is generally more effective than
using written materials. However, OGE
believes that the current fiscal situation
makes it unreasonable to require
agencies to provide employees receiving
their initial ethics orientation with
verbal training. Such a requirement will
be particularly difficult for those
agencies with widely scattered facilities.
The other changes to subpart G
contained in the interim rule should
provide agencies with the ability to shift
some of their ethics training resources to
provide a more comprehensive initial
ethics orientation for their new
employees. The Office of Government
Ethics notes that many agencies have
already made some effort to expand the
scope of their initial ethics orientations.

The most recent results available from
OGE’s Annual Agency Ethics Program
Questionnaire (for CY 1995) showed
that only 24 of 125 responding agencies
provided their employees with nothing
more than a copy of the Standards and
an hour of official duty time for their
ethics orientation. In addition to the
potential for providing a more
comprehensive initial ethics orientation,
the changes made by the interim rule
amendments will also place agencies in
a better position to provide those
employees who do not receive annual
ethics briefings with periodic ethics-
related updates or training to ensure
that all employees better understand the
statutes and regulations that govern
their conduct.

For these reasons, the interim rule
only makes minor changes to
§2638.703. The interim rule will amend
§2638.703(a)(3) to reflect changes to the
annual ethics training requirement. The
interim rule will also amend
§2638.703(b)(2), substituting ‘‘each
employee” for “‘employees’ to bring the
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section into conformity with the
language used in other parts of the
section. The interim rule will add
agency supplemental regulations to
those materials that must be included
with a copy of the Standards furnished
for purposes of review only in
accordance with §2638.703(b)(1), as
well as requiring that any agency
supplemental ethics regulations be
included in a summary provided to
employees under § 2638.703(b)(2). Each
of these subsections is also being
amended to include the relevant agency
supplemental regulations among the
materials whose complete text must be
retained and readily accessible in an
employee’s immediate office area for an
agency to use these exceptions to
§2638.703(a)(1).

In addition to the above changes, the
interim rule amendments also substitute
the term ““ethics briefing” for the term
“ethics training’” in §2638.704 and in
cross-references throughout subpart G.
The new language parallels the language
used in E.O. 12674, but does not
represent a substantive change in the
regulation.

As stated earlier, the goal of these
interim rule amendments is to enable
agencies to more efficiently use the
resources that are currently available to
the ethics training programs. Should
these changes result in a diminishing
level of resources for ethics training,
OGE of course might have to seek to
further amend the Training Regulation
to reimpose the current across-the-board
verbal briefing requirement.

B. Matters of Regulatory Procedure

Administrative Procedure Act

Pursuant to sections 553 (b) and (d) of
title 5 of the United States Code, | find
good cause for waiving the general
notice of proposed rulemaking. Because
the changes made by these interim rule
amendments to the Training Regulation
will enable agencies to more efficiently
use their resources to provide required
Government ethics orientation and
annual briefings to their employees, it is
essential to the administration of the
executive branch ethics program that
the changes made by this interim rule
become effective in time for agencies to
implement them during the course of
their calendar year 1997 training cycle.
However, this is an interim rule which
will generally become effective on May
12, 1997, with a delayed effective date
of January 1, 1998 for new
§2638.704(d)(2)(ii) and Examples 1
through 3 following that section.
Moreover, this rule provides for a 30-
day comment period. All interested
persons are invited to submit written

comments to OGE on these interim rule
amendments, to be received on or before
April 11, 1997. The Office of
Government Ethics will review all
comments received and consider any
modifications which appear warranted
to these amendments in adopting a final
rule in this matter.

Executive Order 12866

In promulgating these interim
amendments to the executive
branchwide Government ethics training
regulation, the Office of Government
Ethics has adhered to the regulatory
philosophy and the applicable
principles of regulation set forth in
section 1 of Executive Order 12866,
Regulatory Planning and Review. This
interim rule has also been reviewed by
the Office of Management and Budget
under that Executive Order.

Regulatory Flexibility Act

As Director of the Office of
Government Ethics, | certify under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this interim rule will not
have a significant economic impact on
a substantial number of small entities
because it affects only Federal executive
branch agencies and their employees.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply to this
interim rule because it does not contain
information collection requirements that
require the approval of the Office of
Management and Budget.

List of Subjects in 5 CFR Part 2638

Administrative practice and
procedure, Conflict of interests,
Government employees, Reporting and
recordkeeping requirements.

Approved: February 4, 1997.
Stephen D. Potts,
Director, Office of Government Ethics.

Accordingly, for the reasons set forth
in the preamble, the Office of
Government Ethics is amending subpart
G of part 2638 of chapter XVI of title 5
of the Code of Federal Regulations as
follows:

PART 2638—[AMENDED]

1. The authority citation for part 2638
continues to read as follows:

Authority: 5 U.S.C. App. (Ethics in
Government Act of 1978); E.O. 12674, 54 FR
15159, 3 CFR, 1989 Comp., p. 215, as
modified by E.O. 12731, 55 FR 42547, 3 CFR,
1990 Comp., p. 306.

Subpart G—Executive Agency Ethics
Training Programs

2. Section 2638.701 is revised to read
as follows:

§2638.701 Executive agency ethics
training programs; generally.

Each executive branch agency shall
maintain a program of ethics training
designed to ensure that all of its
employees are aware of: the Federal
conflict of interest statutes, located at
chapter 11 of title 18 of the United
States Code; the Principles of Ethical
Conduct, found in part | of Executive
Order 12674, as modified; the Standards
of Ethical Conduct for Employees of the
Executive Branch, codified at 5 CFR part
2635, and any agency supplemental
regulation thereto; and how to contact
agency ethics officials when the
employee needs advice concerning
ethics issues. As a minimum, each
agency program shall consist of the
initial ethics orientation required by
§2638.703 of this subpart and the
annual ethics briefing required by
§2638.704 of this subpart. For purposes
of this subpart, the term “‘employee”
shall include special Government
employees (as defined in 18 U.S.C.
202(a)) and officers of the uniformed
services.

3. Section 2638.702 is amended by
removing paragraph (b), removing the
paragraph designation (a), and
redesignating paragraphs (a)(1), (a)(2)
and (a)(3) as new paragraphs (a), (b), and
(c), respectively; further redesignating in
newly designated paragraph (b),
paragraphs (i) through (v) as paragraphs
(b) (1) through (5), respectively;
removing the word *‘training’” and
adding the word “‘briefing” in newly
designated paragraphs (b) introductory
text and (b)(5); and revising newly
redesignated paragraph (c) to read as
follows:

§2638.702 Responsibilities of the
designated agency ethics official; review by
the Office of Government Ethics.

* * * * *

(c) Develop each year a written plan
for annual ethics training to be
conducted by the agency. The written
plan for annual ethics training shall be
completed by the beginning of the
calendar year covered by the plan. In
developing their written plans for
annual ethics training, agencies shall
coordinate with OGE where necessary.
The plan shall contain a brief narrative
description of the agency’s annual
ethics training, and shall also include:

(1) An estimate of the total number of
agency employees who will be provided
annual ethics briefings, including:
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(i) An estimate of the number of
public filers described in
§2638.704(b)(3) of this subpart who
must be provided annual ethics
briefings, including:

(A) An estimate of the number of
public filers to whom annual ethics
briefings will be presented verbally with
a qualified individual present in
accordance with §2638.704(d)(2)(ii) of
this subpart;

(B) An estimate of the number of
public filers to whom annual ethics
briefings will be presented under the
exception provided at
2638.704(d)(2)(iii)(A) of this subpart;
and

(C) An estimate of the number of
special Government employees who are
public filers to whom the annual ethics
briefing will be presented in accordance
with the exception provided at
2638.704(d)(2)(iii)(B) of this subpart;
and

(ii) An estimate of the number of
covered employees other than public
filers described in § 2638.704(b)(3) of
this subpart who must be provided
annual ethics briefings, including:

(A) An estimate of the number of
covered employees who will receive a
verbal annual ethics briefing in
accordance with 2638.704(d)(3)(ii) of
this subpart;

(B) An estimate of the number of
covered employees who will receive a
written ethics briefing in accordance
with 2638.704(d)(3)(i) of this subpart;

(C) An estimate of the number of
covered employees who will receive a
written ethics briefing in accordance
with the exception provided at
§2638.704(d)(3)(iii)(A) of this subpart;

(D) An estimate of the number of
special Government employees and the
number of officers in the uniformed
services who will receive a written
ethics briefing in accordance with the
exceptions provided at § 2638.704
(d)(3)(iii)(B) and (d)(3)(iii)(C) of this
subpart; and

(E) An estimate of the number of
covered employees who will receive a
written ethics briefing in accordance
with the exception provided at
§2638.704(d)(3)(iii)(D) of this subpart;
and

(2) Any other information that the
designated agency ethics official
believes will facilitate OGE’s review of
the agency’s ethics training program.

4. Section 2638.703 is amended by
revising the second sentence of
paragraph (a)(3) and revising paragraphs
(b)(1) and (b)(2) to read as follows:

§2638.703
orientation.

Initial agency ethics

(3) * * *If the agency provides
verbal ethics training during official
duty time, including a verbal ethics
briefing provided in accordance with
§2638.704(d) of this subpart, or a
nominee or other new entrant receives
verbal ethics training provided by the
Office of Government Ethics or the
White House Office, the period of
official duty time set aside for
individual review may be reduced by
the time spent in such training.

(b) * Kk *

() Furnishing each employee a copy
of the Standards of Ethical Conduct for
Employees of the Executive Branch at
part 2635 of this chapter, and any
supplemental regulation of the
concerned agency, for the purposes of
review only, provided that copies of the
complete text of part 2635 and any
supplemental regulation of the
concerned agency are retained and
readily accessible in the employee’s
immediate office for use by several
employees; or

(2) Providing each employee with
materials that summarize part | of
Executive Order 12674, as modified by
Executive Order 12731, 3 CFR, 1990
Comp., p. 306, the Standards of Ethical
Conduct for Employees of the Executive
Branch at part 2635 of this chapter, and
any supplemental regulation of the
concerned agency. To ensure that all
employees have access to all of the
information contained in these
documents, an agency using this
alternative must ensure that copies of
the complete text of part 2635 and the
agency’s supplemental regulation
thereto (if any) are retained and readily
accessible in the employees’ immediate
office area.

5. Section 2638.704 is amended by
removing the word “training’” and
adding the word ““briefings” in its place
in paragraph (b)(4), revising the section
heading and paragraphs (a), (b)(5) and
(d), removing paragraph (b)(6),
redesignating paragraph (b)(7) as new
paragraph (b)(6) and revising the text
thereof, and revising the introductory
text of paragraph (c), to read as follows:

§2638.704 Annual ethics briefings.

(a) Annual ethics briefings. Executive
branch agencies must provide each
employee identified in paragraph (b) of
this section with an ethics briefing every
calendar year. This briefing must meet
the content requirements contained in
paragraph (c) of this section and the
presentation requirements contained in
paragraph (d) of this section.

(b) * X *

(5) Contracting officers within the
meaning of 41 U.S.C. 423(f)(5); and

(6) Other agency employees
designated by the head of the agency or
his or her designee based on a
determination that such briefings are
desirable in view of their particular
official duties.

(c) Content. Agencies are encouraged
to vary the emphasis and content of
annual agency ethics briefings from year
to year as necessary within the context
of their ethics programs. The emphasis
and content are generally a matter of
each agency’s sole discretion. However,
each briefing must include, as a
minimum:

* * * * *

(d) Presentation. The annual ethics
briefing shall be presented in
accordance with the following
requirements:

(1) A qualified individual, as defined
in 8§ 2638.702(b) of this subpart, shall:

(i) Present the briefing, if the briefing
is presented in person;

(ii) Prepare the recorded materials or
presentation, if the briefing is presented
by telecommunications, computer-based
methods or recorded means; or

(iii) Prepare the written ethics
briefing, if the annual ethics briefing
requirement is satisfied through the use
of a written ethics briefing in
accordance with paragraphs
(D)) (A)(2), (d)(2)(iii)(B), (d)(3)(i) or
(d)(3)(iii) of this section.

(2) Annual briefings for filers of public
financial disclosure reports. (i) The
annual ethics briefings for covered
employees described at paragraph (b)(3)
of this section shall be verbal, either in
person or by telecommunications,
computer-based methods or recorded
means. Employees must be provided a
minimum of one hour of official duty
time for this briefing.

(ii) A qualified individual, as defined
in §2638.702(b) of this subpart, shall be
present during and immediately
following the presentation. The
qualified individual need not be
physically present at the training site to
meet this requirement. To meet the
“presence” requirement, the covered
employees receiving the briefing must
have direct and immediate access to the
qualified individual.

Example 1 to paragraph (d)(2)(ii): An
agency provides annual ethics briefings
for public filers in a regional office by
establishing a video conference link
between a qualified individual in the
headquarters office and the regional
office. Because the link provides for
direct and immediate communication
between the qualified individual and
the employees receiving the briefing,
this arrangement meets the presence
requirement even though the qualified
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individual is not physically located in
the room where the briefing is received.

Example 2 to paragraph (d)(2)(ii): The
agency described in the preceding
example provides a briefing through a
videotaped briefing instead of through a
video conference link. The employees
viewing the videotape are provided with
a telephone at the training site and the
telephone number of a qualified
individual who is standing by during
and immediately following the training
to answer any questions. The briefing
fulfills the physical presence
requirement because the employees
receiving the briefing have direct and
immediate access to a qualified
individual.

Example 3 to paragraph (d)(2)(ii): The
physical presence requirement would
not be met if the facts of Example 2 were
varied so that the employees receiving
the briefing did not have immediate
access to the qualified individual, either
because there was no phone provided at
the training site or because the qualified
individual was not standing by to
respond to any questions raised. Merely
providing the phone number of the
qualified individual, without providing
access to that individual who is
standing by to answer questions raised
during the briefing, does not provide the
employees receiving the training with
the direct and immediate access to the
qualified individual necessary to satisfy
the presence requirement.

(iii) Exceptions. An agency may
provide the annual ethics briefing for
employees described in paragraph (b)(3)
of this section by means other than as
specified in paragraphs (d)(2)(i) and
(d)(2)(ii) of this section only under the
following circumstances:

(A) Where the Designated Agency
Ethics Official, or his or her designee,
has made a written determination that
circumstances make it impractical to
provide the annual verbal ethics briefing
with a qualified individual present, to a
particular employee or group of
employees in accordance with
paragraphs (d)(2)(i) and (d)(2)(ii) of this
section. In such cases, the annual ethics
briefing may be provided without the
presence of a qualified individual,
provided that a minimum of one hour
of official duty time is set aside for
employees to attend the presentation or
review the written materials, either by:

(1) Telecommunications, computer-
based methods or recorded means; or

(2) Written means.

Example 1 to paragraph (d)(2)(iii)(A):
The State Department has one public
filer (the Ambassador) in the American
Embassy in Ulan Bator, Mongolia.
Because of the difference in time zones
and the uncertainty of an ambassador’s

schedule, the designated agency ethics
official for the State Department is
justified in making a written
determination that circumstances make
it impractical to provide the annual
ethics training as a verbal briefing,
either with or without the presence of

a qualified individual. The required
annual ethics briefing can therefore be
provided by written means in
accordance with
§2638.704(d)(2)(iii)(A)(2). Note that an
initial ethics orientation provided in the
same calendar year in accordance with
§2638.703 of this subpart will meet this
annual written ethics briefing
requirement, provided the materials
meet the content requirements stated at
paragraph (c) of this section.

(B) In the case of special Government
employees who are covered employees
under paragraph (b)(3) of this section,
an agency may (without the presence of
a qualified individual) provide the
annual ethics briefing by written or
other means at the agency’s discretion,
provided that a minimum of one hour
of official duty time is set aside for
employees to attend the presentation or
review the written materials.

(3) Annual ethics briefings for all
other covered employees. (i) An agency
may satisfy the annual ethics briefing
requirement for covered employees
other than those described at paragraph
(b)(3) of this section for up to two out
of every three calendar years through
the distribution of a written ethics
briefing to those employees. In such
case, while not required to provide a
minimum of one hour of official duty
time, an agency must provide
employees receiving their annual ethics
briefings under this paragraph with
sufficient official duty time to review
the written materials provided. Note
that an initial ethics orientation
provided in the same calendar year in
accordance with § 2638.703 of this
subpart will meet this annual ethics
briefing requirement (as well as that of
§2638.704(d)(3)(iii) of this section),
provided the materials meet the content
requirements stated at paragraph (c) of
this section.

(ii) Except as permitted under
paragraph (d)(3)(iii) of this section, the
ethics briefing for covered employees
other than those described at paragraph
(b)(3) of this section shall be presented
verbally at least once every three years,
either in person or by
telecommunications, computer-based
methods or recorded means. Employees
must be provided a minimum of one
hour of official duty time for this verbal
briefing. Unlike the annual ethics
briefing described at paragraph (d)(2) of
this section, for covered employees

described at paragraph (b)(3) of this
section, a qualified individual need not
be present during and immediately
following the verbal presentation
provided under this paragraph.

(iii) Exceptions. An agency can
provide covered employees receiving
their annual ethics briefings under this
paragraph (d)(3) with written briefings
only, in accordance with paragraph
(d)(3)(i) of this section, every year
without the verbal ethics briefing as
described at paragraph (d)(3)(ii) of this
section at least once in any three
calendar year period, under the
following circumstances:

(A) Where the Designated Agency
Ethics Official, or his or her designee,
has made a written determination that
circumstances make it impractical to
provide an ethics briefing verbally once
every three calendar years to a
particular employee or group of
employees in accordance with
paragraph (d)(3)(ii) of this section;

(B) In the case of special Government
employees who are expected to work
fewer than 60 days in a calendar year;

(C) In the case of officers in the
uniformed services who serve on active
duty for 30 or fewer consecutive days;
or

(D) Where a particular employee or
group of employees are covered
employees solely because of agency
discretionary designation pursuant to
paragraph (b)(6) of this section.

[FR Doc. 97-6160 Filed 3—11-97; 8:45 am]
BILLING CODE 6345-01-U

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 932
[Docket No. FV96-932-4 FIR]

Olives Grown In California;
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of an interim final rule
establishing an assessment rate for the
California Olive Committee (Committee)
under Marketing Order No. 932 for the
1997 fiscal year and subsequent fiscal
years. The Committee is responsible for
local administration of the marketing
order which regulates the handling of
olives grown in California.
Authorization to assess olive handlers
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enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Mary Kate Nelson, Marketing Specialist,
California Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
2202 Monterey Street, suite 102B,
Fresno, California 93721, telephone
(209) 487-5901, FAX (209) 487-5906, or
Tershirra Yeager, Program Assistant,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456,
telephone (202) 720-5127, FAX (202)
720-5698. Small businesses may request
information on compliance with this
regulation by contacting: Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456,
telephone (202) 720-2491, FAX (202)
720-5698.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 148 and Order No. 932, both as
amended (7 CFR part 932), regulating
the handling of olives grown in
California, hereinafter referred to as the
“‘order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California olive handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable olives
beginning January 1, 1997, and
continuing until amended, suspended,
or terminated. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for

a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 1,200
producers of olives in the production
area and approximately 4 handlers
subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. None of the olive
handlers may be classified as small
entities, while the majority of olive
producers may be classified as small
entities.

The olive marketing order provides
authority for the Committee, with the
approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of California
olives. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

The Committee met on December 11,
1996, and recommended 1997
expenditures of $2,159,265 and an
assessment rate of $14.99 per ton
covering olives from the appropriate
crop year. The vote on the assessment
rate was 13 in favor and 1 opposed, with

the opposing grower maintaining that
the assessment is not sufficient for the
industry’s needs. In comparison, last
year’s budgeted expenditures were
$2,600,785. The assessment rate of
$14.99 is $13.27 lower than last year’s
established rate. Major expenditures
recommended by the Committee for the
1997 fiscal year include $390,890 for
administration, $173,375 for research,
and $1,595,000 for market development.
Budgeted expenses for these items in
1996 were $388,350, $213,000, and
$1,999,435 respectively.

The order requires that the assessment
rate for a particular fiscal year apply to
all assessable olives handled during the
appropriate crop year, which for this
season is August 1, 1996, through July
31, 1997. The assessment rate
recommended by the Committee was
derived by dividing anticipated
expenses by actual receipts of olives by
handlers during the crop year. Because
that rate is applied to actual receipts, it
must be established at a rate which will
produce sufficient income to pay the
Committee’s expected expenses.

An interim final rule regarding this
action was published in the January 17,
1997, issue of the Federal Register (62
FR 2549). That rule provided for a 30-
day comment period. No comments
were received.

The recommended budget and rate of
assessment is usually acted upon by the
Committee after the crop year begins
and before the fiscal year starts, and
expenses are incurred on a continuous
basis. Therefore, the budget and
assessment rate approval must be
expedited so that the Committee will
have funds to pay its expenses. The
olive receipts for the year are 144,075
tons which should provide $2,159,684
in assessment income. Income derived
from handler assessments will be
adequate to cover budgeted expenses.
Funds in the reserve will be kept within
the maximum permitted by the order.

This action reduces the assessment
obligation imposed on handlers. The
assessments will be uniform for all
handlers. The assessment costs will be
offset by the benefits derived from the
operation of the marketing order.
Therefore, the AMS has determined that
this rule will not have a significant
economic impact on a substantial
number of small entities.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.
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Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1997 budget and those for
subsequent fiscal years will be reviewed
and, as appropriate, approved by the
Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1997 fiscal year began on
January 1, 1997, and the marketing
order requires that the rate of
assessment for each fiscal year apply to
all assessable olives handled during the
appropriate crop year; (3) handlers are
aware of this action which was
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years; and (4) an interim final rule was
published on this action and provided
a 30-day comment period, no comments
were received.

List of Subjects in 7 CFR Part 932

Marketing agreements, Olives,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 932 is amended as
follows:

PART 932—OLIVES GROWN IN
CALIFORNIA

Accordingly, the interim final rule
amending 7 CFR part 932 which was
published at 62 FR 2549 on January 17,
1997, is adopted as a final rule without
change.

Dated: March 4, 1997.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 97-6203 Filed 3-11-97; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL ELECTION COMMISSION

11 CFR Part 111
[Notice 1997-3]

Adjustments to Civil Monetary Penalty
Amounts

AGENCY: Federal Election Commission.
ACTION: Final rule.

SUMMARY: This rule implements the
Debt Collection Improvement Act of
1996 (““DCIA’"), which requires the
Commission to adopt a regulation
adjusting for inflation the maximum
amount of civil monetary penalties
(““CMP’’) under the Federal Election
Campaign Act of 1971 (“FECA” or
“Act’’), as amended. Any increase in
CMP shall apply only to violations that
occur after the effective date of this
regulation.

EFFECTIVE DATE: March 12, 1997.

FOR FURTHER INFORMATION CONTACT:
Ms. Susan E. Propper, Assistant General
Counsel, or Rita A. Reimer, Attorney,
999 E Street, N.W., Washington, D.C.
20463, (202) 219-3690 or (800) 424—
9530.

SUPPLEMENTARY INFORMATION: The
Commission is publishing final rules
implementing the Debt Collection
Improvement Act of 1996, Pub. L. 104—
134, section 31001(s), 110 Stat. 1321—
358, 1321-373 (April 26, 1996). The
DCIA amended the Federal Civil
Penalties Inflation Adjustment Act
“Inflation Adjustment Act”’), 28 U.S.C.
2461 nt., to require that the Commission
adopt regulations no later than 180 days
after enactment of the statute and at
least once every four years thereafter,
adjusting for inflation that maximum
amount of the CMP’s contained in the
status administered by the Commission.

Explanation and Justification

A CMP is defined at section 3(2) of
the Interest Adjustment Act as any
penalty, fine, or other sanction that (1)
is for a specific amount, or has a
maximum amount, as provided by
federal law; and (2) is assessed or
enforced by an agency in an
administrative proceedings or by federal
law. This definition covers the monetary
penalty provisions administered by the
Commission.

The DCIA requires that these
penalties be adjusted by the cost of

living adjustment set forth in section 5
of the Interest Adjustment Act. The cost
of living adjustment is defined as the
percentage by which the U.S.
Department of Labor’s Consumer Price
Index (““CPI"") for the month of June of
the year preceding the adjustment
exceeds the CPI for the month of June
for the year in which the amount of the
penalty was last set or adjusted
pursuant to law. The adjusted amounts
are then rounded in accordance with a
specified rounding formula. However,
the DCIA imposes a 10% maximum
increase for each penalty for the first
adjustment following its enactment.

Part 111—Compliance Procedure (2
U.S.C. 437g, 437d(a))

Section 11.24 Civil Penalties (2 U.S.C.
4379(a)(5), (6), (12), 28 U.S.C. 2461 nt.

The Commission’s general CMP
provisions for violations of the FECA
are found at 2 U.S.C. 437g(a) (5) and (6).
They provide for a civil penalty not to
exceed the greater of $5,000 or an
amount equal to any contribution or
expenditure involved in the violation.

These amounts are doubled in the
case of a knowing and willful violation,
to $10,000 or an amount equal to 200
percent of any contribution or
expenditure involved in the violation.

In addition, the Act imposes CMP’s
on those who violate certain of its
confidentiality provisions. 2 U.S.C.
437g(a)(12). The penalty for violating
this section is a fine of not more than
$2,000 or $5,000 in the case of a
knowing and willful violation.

Sections 437g(a) (5) and (6) were
enacted in 1976. Pub. L. 94-283, sec.
109, 90 Stat. 475, 483 (May 11, 1976).
Section 437¢g(a)(12) was added in 1980.
Pub. L. 96-187, sec. 108.93 Stat. 1339,
1361 (Jan. 8, 1980).

The civil penalties established in
those sections have not subsequently
been revised. The Commission is
therefore increasing the amount of each
maximum CMP by 10%. As explained
above, neither the CPI formula nor the
rounding off formula applies to this
situation, since the Interest Adjustment
Act limits the first post-enactment
adjustment to 10%.

Accordingly, as of March 12, 1997,
the maximum civil penalties set forth in
2 U.S.C. 437g(a) (5) and (6) are increased
to the greater of the amount of any
contribution or expenditure involved in
the violation or $5,500. The maximum
penalty for a knowing and willful
violation is increased to the greater of
twice the amount of any contribution or
expenditure involved in the violation or
$11,000. The maximum penalty for a
violation of 2 U.S.C. 437g(a)(12) is
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increased to $2,200, or $5,500 for a
knowing and willful violation. These
increased CMP’s shall apply only to
violations that occur after March 12,
1997.

These CMP provisions do not
currently appear in the Commission’s
rules. However, section 4(1) of the
Interest Adjustment Act directs the
Commission to “‘by regulation adjust
each civil monetary penalty” by the
specified percentage (emphasis added).
The Commission is accordingly
adopting new 11 CFR 111.24, “Civil
Penalties,” for this purpose. This
section lists each penalty established at
2 U.S.C. 437g(a)(5), (6) and (12),
adjusted upwards by 10% as required
by the Interest Adjustment Act.

The Commission has no discretion in
taking this action, but is doing so
pursuant to a statutory mandate. These
are thus technical amendments that are
exempt from the notice and comment
requirements of the Administrative
Procedure Act at 5 U.S.C. 553(b)(B) and
the legislative review requirements of 2
U.S.C. 438(d). These exemptions allow
the rule to become effective
immediately upon publication in the
Federal Register. Accordingly, these
amendments are effective on March 12,
1997.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act are not applicable to this
final rule because the agency was not
required to publish a notice of proposed
rulemaking under 5 U.S.C. 553 or any
other laws. Therefore, no regulatory
flexibility analysis is required.

List of Subjects in 11 CFR Part 111

Administrative practice and
procedure, Elections, Law enforcement.

For the reasons set out in the
preamble, Subchapter A, Chapter | of
Title 11 of the Code of Federal
Regulations is amended to read as
follows:

PART 111—COMPLIANCE
PROCEDURE (2 U.S.C. 437g, 437d(a))

1. The authority citation for Part 111
is revised to read as follows:

Authority: 2 U.S.C. 437g, 437d(a),
438(a)(8); 28 U.S.C. 2461 nt.

2. Part 111 is amended by adding new
section 111.24, to read as follows:

§111.24 Civil Penalties (2 U.S.C. 437g(a)
(5), (6), (12), 28 U.S.C. 2461 nt.).

(a) Except as provided in paragraph
(b) of this section, a civil penalty
negotiated by the Commission or
imposed by a court for a violation of the

Act or chapter 95 or 96 of title 26 shall
not exceed the greater of $5,500 or an
amount equal to any contribution or
expenditure involved in the violation.
In the case of a knowing and willful
violation, the civil penalty shall not
exceed the greater of $11,000 or an
amount equal to 200% of any
contribution or expenditure involved in
the violation.

(b) Any Commission member or
employee, or any other person, who in
violation of 2 U.S.C. 437g(a)912)(A)
makes public any notification or
investigation under 2 U.S.C. 437¢
without receiving the written consent of
the person receiving such notification,
or the person with respect to whom
such investigation is made, shall be
fined not more than $2,200. Any such
member employee, or other person who
knowingly and willfully violates this
provision shall be fined not more than
$5,500.

Dated: March 6, 1997.

John Warren McGarry,

Chairman, Federal Election Commission.
[FR Doc. 97-6098 Filed 3-11-97; 8:45 am]
BILLING CODE 6715-01-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 121

Small Business Size Regulations;
Affiliation With Investment Companies

AGENCY: Small Business Administration.
ACTION: Final rule.

SUMMARY: The Small Business
Administration (SBA) is amending part
121 section103(b)(5) of its size
regulations to make clear that, for
purposes of the Small Business
Investment Act of 1958 (SBIAct), certain
venture capital firms and pension plans
that make investments in small firms are
not considered affiliated with those
firms in which they invest. As a result,
for any assistance under the SBIAct, an
applicant concern is not affiliated with
these investors. This final rule is in
accordance with section 208 of the
Small Business Programs Improvement
Act of 1996.

EFFECTIVE DATE: March 12, 1997.

FOR FURTHER INFORMATION CONTACT: Gary
M. Jackson, Assistant Administrator for
Size Standards, 409 3rd Street, SW,
Washington, DC 20416, (202) 205-6618.
SUPPLEMENTARY INFORMATION: Division D
of the Omnibus Consolidated
Appropriations Act for Fiscal Year 1997
(Public Law 104-208) is the Small
Business Programs Improvement Act of
1996 (SBPIAct), which amended the

Small Business Investment Act of 1958
(SBIAct). Title Il, Section 208 of the
SBPIAct amends the definition of
“*small business concern” to clarify that,
for purposes of the SBIAct, a business
which receives an investment from
certain types of venture capital firms
and pension plans shall not be
considered affiliates of one another.
Specifically, section 208 of the
amendment provides that such
investments shall not cause a business
concern to be deemed not
independently owned and operated; and
further, the investments shall be
disregarded in determining whether or
not a business is a small concern under
the SBA’s size standards. The types of
venture capital and pension plans
covered by this amendment are listed in
§121.103(b)(5), and include venture
capital firms, investment companies,
small business investment companies,
employee welfare benefit plans or
pension plans, and trusts, foundations,
or endowments exempt from Federal
income taxation.

The SBA had recently revised its
Small Business Size Regulation (Federal
Register, Wednesday, January 31, 1996,
Vol. 61. No. 21 FR 3280) to extend its
exclusion from affiliation for SBICs that
invests in small businesses to include
venture capital firms, pension funds,
and certain charitable entities exempt
from Federal taxation, as long as the
investors do not control the concern.
For purposes of that provision, control
was defined in § 107.865 of this part.
This rule eliminates the condition that
affiliation between certain investors and
small business would be found present
if control by an investor existed over the
small business. However, SBICs
continue to be restricted in the exercise
of control over a small business they
invest in as stated in §107.865 of this
part.

Also, under that regulation and prior
to this legislation, the exclusion from
affiliation had been limited to
applicants for assistance under the
Small Business Investment Company
(SBIC) Program, and only, as stated
above, where the investor(s) did not
control the concern. In addition to the
SBIC Program, the SBIAct has
established a number of other SBA
financial and management assistance
programs, namely: the Surety Bond
Guarantee Program, the Certified State
and Local Development Company
Program the Lease Guarantees and the
Pollution Control Guarantee Program.
While the SBIAct may authorize all of
these programs, assistance under the
Lease Guarantee and the Pollution
Control Guarantee Programs has not
been available for several years. Nor
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does SBA intend for this regulation to
be understood as re-establishing the
availability of assistance under those
programs. Hence, since this legislation
now extends the exclusion form
affiliation to small concerns that apply
for any type of assistance under the
SBIAct, the exclusion from affiliation
applies solely to applicants for available
financial, management, or technical
assistance under the SBIC, the Surety
Bond Guarantee, and the Certified State
and Local Development Company
Programs.

SBA is issuing this as a final rule and
not as a proposed rule, because Sha is
merely incorporating this
Congressionally mandated
interpretation and clarification of the
definition of small business into its
existing regulations. SBA is not
modifying or othewise changing its
regulations in any way other than to the
extent that the statute directs the
Agency to do so.

Compliance With Executive Orders
12612, 12778, and 12866, the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.), and the Paperwork Reduction
Act (44 U.S.C. Ch. 5).

Under the Regulatory Flexibility Act
(RFA), SBA is not required to analyze
the impact of this revision of its size

regulations on small businesses because:

the RFA applies to Federal rules that
require public comment; and this is a
final rule, incorporating into SBA’s
Small Business Size Regulations a
Congressionally mandated
interpretation and clarification of the
definition of small business, and
therefore requires no comment. In Fiscal
Year 1995 SBICs invested in 2,221
enterprises. SBA believes that clarifying
this definition actually increases the
number of small businesses that may
apply for assistance under the SBIAct. It
also provides more programs under
which these small businesses may seek
assistance. Under this amendment,
venture capital companies can invest in
small businesses confident that they are
not jeopardizing a small business’
eligibility for additional funding and
assistance as well.

For purposes of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
certifies that this final rule contains no
new reporting or recordkeeping
requirements. For purposes of Executive
Order 12612, SBA certifies that this rule
does not have federalism implications
warranting the preparation of a
Federalism Assessment. For purposes of
Executive Order 12778, SBA certifies
that this rule is drafted, to the extent
practicable, in accordance with the

standards set forth in Section 2 of that
Order.

List of Subjects in 13 CFR Part 121

Government procurement,
Government property, Grant programs—
business, Individuals with disabilities,
Loan programs—business, Small
businesses.

PART 121—[AMENDED]

1. The authority citation for 13 CFR
Part 121 is revised to read as follows:

Authority: 15 U.S.C. 632(a), 634(b)(6),
637(a), 644(c) and 662(5);

2. Section 121.103(b)(5) introductory
text is revised to read as follows:

* * * * *

(5) For financial, management or
technical assistance under the Small
Business Investment Company Act of
1958, as amended, (and applicant is not
affiliated with the investors listed in
paragraphs (b)(5)(l) through (vi) of this
section.

* * * * *
Dated: February 24, 1997.
Aida Alvarez,
Administrator.
[FR Doc. 97-5739 Filed 3-11-97; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 94-SW-24-AD; Amendment
39-9959; AD 97-06-02]

RIN 2120-AA64
Airworthiness Directives; Bell

Helicopter Textron, Inc. Model 214B,
214B-1 and 214ST Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Bell Helicopter Textron,
Inc. (BHTI) Model 214B, 214B-1, and
214ST helicopters, that currently
establishes a retirement life of 40,000
high-power events for the lower
planetary spider (spider). This
amendment changes the method of
calculating the retirement life for the
spider from high-power events to a
maximum accumulated Retirement
Index Number (RIN) of 80,000, and
makes this RIN applicable to an
additional part-numbered spider. This
amendment is prompted by fatigue
analyses and tests that show certain

spiders fail sooner than originally
anticipated because of the unanticipated
higher number of external load lifts and
takeoffs (torque events) performed with
those spiders, in addition to the time-in-
service (TIS) accrued under other
operating conditions. The actions
specified by this AD are intended to
prevent fatigue failure of the spider,
which could result in failure of the main
transmission and subsequent loss of
control of the helicopter.

EFFECTIVE DATE: April 16, 1997.
ADDRESSES: The service information
referenced in this AD may be obtained
from Bell Helicopter Textron, Inc., P.O.
Box 482, Ft. Worth, Texas 76101.

FOR FURTHER INFORMATION CONTACT: Mr.
Uday Garadi, Aerospace Engineer, FAA,
Rotorcraft Certification Office,
Rotorcraft Directorate, Fort Worth,
Texas 76193-0170, telephone (817)
222-5157, fax (817) 222-5959.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 93-05-02,
Amendment 39-8608 (58 FR 45833,
August 31, 1993), which is applicable to
BHTI Model 214B, 214B-1, and 214ST
helicopters, was published in the
Federal Register on November 14, 1996
(61 FR 58353). That action proposed
changing the method of calculating the
retirement life for the spider from high-
power events to a maximum
accumulated RIN of 80,000, and
proposed making this RIN applicable to
an additional part-numbered spider.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA'’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed, with some
editorial changes. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor expand the scope of
the AD.

The FAA estimates that 11 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately (1)
48 work hours to replace a spider
affected by the new method of
determining the retirement life required
by this AD; (2) 2 work hours per
helicopter to create the component
history card or equivalent record
(record), and (3) 10 work hours per
helicopter to maintain the record each
year, and that the average labor rate is
$60 per work hour. Required parts will
cost approximately $10,920 per
helicopter. Based on these figures, the
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total cost impact of the AD on U.S.
operators is estimated to be $28,220 for
the first year and $27,120 for each
subsequent year. These costs assume
replacement of the spider in one-sixth of
the fleet each year, creation and
maintenance of the records for all the
fleet the first year, and creation of one-
sixth of the fleet’s records and
maintenance of the records for all the
fleet each subsequent year.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13

2. Section 39.13 is amended by
removing Amendment 39-8608 (58 FR
45833, August 31, 1993), and by adding
a new airworthiness directive (AD),

[Amended]

Amendment 39-9959, to read as
follows:

AD 97-06-02 Bell Helicopter Textron, Inc.:
Amendment 39-9959. Docket No. 94—
SW-24—-AD. Supersedes AD 93-05-02,
Amendment 39-8608.

Applicability: Model 214B and 214B-1
helicopters, with lower planetary spider
(spider), part number (P/N) 214-040-080—
001 or —101, and Model 214ST helicopters,
with spider, P/N 214-040-080-101,
installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (f) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 25 hours
time-in-service (TIS) after the effective date
of this AD, unless accomplished previously.

To prevent fatigue failure of the spider,
which could result in failure of the main
transmission and subsequent loss of control
of the helicopter, accomplish the following:

(a) Create a component history card for the
spider, P/N 214-040-080-001 or —101.

(b) For Model 214B and 214B-1 helicopters
with spider, P/N 214-040-080-001,
determine and record the accumulated
Retirement Index Number (RIN) as follows:

(2) If the number of takeoffs and the
number of external load lifts conducted with
this spider are known, record one (1) RIN for
each takeoff and one (1) RIN for each external
load lift.

(2) If either the number of takeoffs or the
number of external load lifts conducted with
this spider are unknown, record twenty-four
(24) RIN for each hour TIS.

(3) If either the number of takeoffs or the
number of external load lifts conducted with
this spider are unknown, or the hours TIS are
unknown, record twenty-one thousand, six
hundred (21,600) RIN for each calendar year
TIS. Prorate the number of RIN, based on the
number of calendar days, for a portion of a
year.

(c) For Model 214B, 214B-1, and 214ST
helicopters with spider, P/N 214-040-080—
101, determine and record the accumulated
RIN by multiplying the high-power events by
two (2).

Note 2: BHTI Alert Service Bulletin (ASB)
No. 214-94-53, which is applicable to Model
214B and 214B-1 helicopters, and ASB No.
214ST-94-68, which is applicable to Model

214ST helicopters, both dated November 7,
1994, pertain to this subject.

(d) After complying with paragraphs (a)
and (b) or (c) of this AD, during each
operation thereafter, maintain a count of the
number and type of external load lifts and
the number of takeoffs performed, and at the
end of each day’s operations, increase the
accumulated RIN on the component history
card as follows:

(1) For the Model 214B and 214B-1
helicopters:

(i) Increase the RIN by 1 for each takeoff.

(i) Increase the RIN by 1 for each external
load lift, or increase the RIN by 2 for each
external load lift in which the load is picked
up at a higher elevation and released at a
lower elevation, and the difference in
elevation between the pickup point and the
release point is 200 feet or greater.

(2) For the Model 214ST helicopter:

(i) Increase the RIN by 2 for each takeoff.

(i) Increase the RIN by 2 for each external
load lift, or increase the RIN by 4 for each
external load lift in which the load is picked
up at a higher elevation and released at a
lower elevation, and the difference in
elevation between the pickup point and the
release point is 200 feet or greater.

(e) Remove the spider, P/N 214-040-080—
001 or —101, from service on or before
attaining an accumulated RIN of 80,000. The
spider is no longer retired based upon flight
hours. This AD revises the Airworthiness
Limitations Section of the maintenance
manual by establishing a new retirement life
for the spider of 80,000 RIN.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Certification Office, FAA, Rotorcraft
Directorate. Operators shall submit their
requests through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Rotorcraft Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Certification
Office.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(h) This amendment becomes effective on
April 16, 1997.

Issued in Fort Worth, Texas, on February
26, 1997.

Larry M. Kelly,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.
[FR Doc. 97-6090 Filed 3-11-97; 8:45 am]

BILLING CODE 4910-13-U
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14 CFR Part 39

[Docket No. 94-SW-25-AD; Amendment
39-9960; AD 97-06-03]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron, Inc. (BHTI) Model
214ST Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Bell Helicopter Textron,
Inc. (BHTI) Model 214ST helicopters,
that currently establishes a mandatory
retirement life of 50,000 high-power
events for the main rotor mast (mast).
This amendment requires changing the
retirement life for the mast from high-
power events to a maximum
accumulated Retirement Index Number
(RIN) of 140,000 and applying this RIN
to an additional part-numbered mast.
This amendment is prompted by fatigue
analyses and tests that show certain
masts fail sooner than originally
anticipated because of an unanticipated
high number of takeoffs and external
load lifts in addition to the deterioration
in strength that occurs under other
operating conditions. The actions
specified by this AD are intended to
prevent fatigue failure of the mast,
which could result in failure of the main
rotor system and subsequent loss of
control of the helicopter.

EFFECTIVE DATE: April 16, 1997.

FOR FURTHER INFORMATION CONTACT: Mr.
Uday Garadi, Aerospace Engineer, FAA,
Rotorcraft Certification Office,
Rotorcraft Directorate, Fort Worth,
Texas 76193-0170, telephone (817)
222-5157, fax (817) 222—-5959.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 94-15-04,
Amendment 39-8975 (59 FR 37155, July
21, 1994), which is applicable to BHTI
Model 214ST helicopters, was
published in the Federal Register on
November 14, 1996 (61 FR 58356). That
action proposed to require creation of a
component history card or equivalent
record on which to record RIN counts,
and to establish a retirement life of a
maximum accumulated RIN for the mast
of 140,000.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the

public interest require the adoption of
the rule as proposed.

The FAA estimates that nine
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately (1) 48 work hours per
helicopter to replace the mast; (2) 2
work hours per helicopter to create the
component history card or equivalent
record (record); and (3) 10 work hours
per helicopter to maintain the record
each year, and that the average labor
rate is $60 per work hour. Required
parts will cost approximately $17,267
per mast. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be $36,700
for the first year and $35,800 for each
subsequent year. These costs assume
replacement of the mast in one-sixth of
the fleet each year, creation and
maintenance of the records for all the
fleet the first year, and creation of one-
sixth of the fleet’s records and
maintenance of the records for all the
fleet each subsequent year.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-8975 (59 FR
37155), and by adding a new
airworthiness directive (AD),
Amendment 39-9960, to read as
follows:

AD 97-06-03 Bell Helicopter Textron, Inc.
(BHTI): Amendment 39-9960. Docket
No. 94-SW-25-AD. Supersedes AD 94—
15-04, Amendment 39-8975.

Applicability: Model 214ST helicopter
with main rotor mast (mast), part number (P/
N) 214-040-090-109 or P/N 214-040-090-
121, installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (e) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 25 hours
time-in-service (TIS) after the effective date
of this AD, unless accomplished previously.

To prevent fatigue failure of the mast,
which could result in failure of the main
rotor system and subsequent loss of control
of the helicopter, accomplish the following:

(a) Create a component history card or an
equivalent record for the affected mast.

(b) Determine and record the accumulated
Retirement Index Number (RIN) to date on
the mast as follows:

(1) For operators with mast, P/N 214-040-
090-109, multiply the takeoffs and external
load lifts (high-power events) total to date by
2.8 (round up the result to the next whole
number).

(2) For operators with mast, P/N 214-040-
090-121, multiply the factored flight hour
total to date by 14 (round up the result to the
next whole number).

(3) Record on the component history card
the accumulated RIN.

Note 2: BHTI Alert Service Bulletin (ASB)
No. 214ST-94-67, dated November 7, 1994,
pertains to this subject.

(c) After complying with paragraphs (a)
and (b) of this AD, during each operation
thereafter, maintain a count of the number
and type of external load lifts and the
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number of takeoffs performed, and at the end
of each day’s operations, increase the
accumulated RIN on the component history
card as follows:

(1) Increase the RIN by 2 for each takeoff.

(2) Increase the RIN by 2 for each external
load lift operation; or, increase the RIN by 4
for each external load lift operation in which
the load is picked up at a higher elevation
and released at a lower elevation, and the
difference in elevation between the pickup
point and the release point is 200 feet or
greater.

(d) Remove the mast, P/N 214-040-090—
109 or -121, from service on or before
attaining an accumulated RIN of 140,000.
The mast is no longer retired based upon
flight hours. This AD revises the
Airworthiness Limitations Section of the
maintenance manual by establishing a new
retirement life for the mast of 140,000 RIN.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Certification Office, FAA, Rotorcraft
Directorate. Operators shall submit their
requests through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Rotorcraft Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Certification
Office.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(9) This amendment becomes effective on
April 16, 1997.

Issued in Fort Worth, Texas, on February
26, 1997.

Larry M. Kelly,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 97-6089 Filed 3—11-97; 8:45 am]
BILLING CODE 4910-13-U

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 228, 229, 239, 240, and
242

[Release Nos. 33-7400; 34-38363; IC—
22540; International Series Release No.
1061; File No. S7-11-96]

RIN 3235-AF54

Anti-Manipulation Rules Concerning
Securities Offerings; Corrections

AGENCY: Securities and Exchange
Commission.

ACTION: Corrections to final regulations.

SUMMARY: This document contains
technical amendments to correct the

final rules for Regulation M and related
amendments published in the Federal
Register on January 3, 1997 (62 FR 520).
In addition, the market notification
requirement of § 242.104(h) (1) and (2)
is postponed until April 1, 1997.
DATES: The second sentence of the
Effective Date for the rule published at
62 FR 520 is corrected to read as
follows: “The requirements of
§242.104(h) (1) and (2) and § 242.104(i)
and the amendments to § 240.17a-2 are
effective on April 1, 1997.”

The corrections published in this
document are effective March 4, 1997.
FOR FURTHER INFORMATION CONTACT:
Nancy J. Sanow, M. Blair Corkran, or
Alan J. Reed in the Office of Risk
Management and Control, Division of
Market Regulation, Securities and
Exchange Commission, 450 Fifth Street,
N.W., Mail Stop 5-1, Washington, D.C.
20549, at 202-942-0772.
SUPPLEMENTARY INFORMATION: The
Commission is announcing technical
amendments to Rule 100t under
Regulation M, Rule 104 2 under
Regulation M, Rule 10b—183 under the
Securities Exchange Act of 1934
(““Exchange Act”),4 Rule 13e—45 under
the Exchange Act, Item 508 under
Regulation S-B,6 Item 508 under
Regulation S—K,7 and Forms F-7,8 F-8,°
F-9,10 and F-10 11 under the Securities
Act of 1933 (**Securities Act”).12 These
amendments correct drafting errors in
the rule text published in the release
adopting Regulation M (““Adopting
Release’”).13 The Commission also is
announcing that the market notice
requirements of Rule 104(h) 14 will be
effective on April 1, 1997.

I. Technical Amendments to Definitions
in Rule 100

A. Business Day

In both the Adopting Release and the
release proposing Regulation M
(““Proposing Release’’),15 the
Commission stated that it intended
Regulation M to require restricted
periods commencing either one or five

117 CFR 242.100.

217 CFR 242.104.

317 CFR 240.10b-18.

415 U.S.C. 78a et seq.

517 CFR 240.13e-4.

617 CFR 228.508.

717 CFR 229.508.

817 CFR 239.37.

917 CFR 239.38.

1017 CFR 239.39.

1117 CFR 239.40.

1215 U.S.C. 77a et seq.

13Securities Exchange Act Release No. 38067
(December 20, 1996), 62 FR 520.

1417 CFR 242.104(h).

15Securities Exchange Act Release No. 37094
(April 11, 1996), 61 FR 17108.

business days prior to the day of
pricing.16 The Proposing Release
defined ““business day” as “‘a twenty-
four hour period determined with
reference to the principal market for the
securities to be distributed, and that
includes a complete trading session for
that market.” 17

The Commission adopted the
definition of business day with a minor
change: the business day was to
commence at midnight and run 24
hours. This revision was intended to
make the definition applicable to Rule
104, as well as Rules 101 and 102. Since
publication of the Adopting Release, it
has become apparent that the definition
of business day as adopted had the
potential effect of extending the
restricted periods beyond the one or five
days intended, where offerings are
priced after the close of the principal
market. This result, which would occur
if the calculation of business day
commenced at midnight, was not
intended by the Commission.

Therefore, the definition of business
day is amended by revising it to parallel
the definition set forth in the Proposing
Release. This correction eliminates the
requirement that the 24 hour period
begin at midnight.

B. Agent Independent of the Issuer

The text of the Adopting Release and
the Proposing Release both indicated
that a plan agent would not be deemed
independent from the issuer where the
issuer changed the source of shares to be
distributed through the plan more
frequently than once every three
months. 18 However, the definition of
“‘agent independent of the issuer’ in
Rule 100 under Regulation M, as
adopted, did not expressly include this
limitation. This result was not intended
by the Commission.

Accordingly, the definition is
amended by adding the phrase “the
source of the shares for the plan” to the
proviso in paragraph (2). This
amendment clarifies that an agent will
not be deemed independent if the issuer
changes the source of shares to fund the
plan more often than once every three
months.

I1. Other Technical Amendments

A. Rule 102

Paragraph (b)(7)(ii) of Rule 102
incorrectly refers to paragraph (b)(6)(i)
rather than to paragraph (b)(7)(i). The
amendment corrects this error.

16 See Adopting Release, 62 FR at 525; Proposing
Release, 61 FR at 17113.

17 Adopting Release, 62 FR at 545.

18 Adopting Release, 62 FR at 533; Proposing
Release, 61 FR at 17121.
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B. Rule 104

Paragraph (f)(2)(i) of Rule 104 is
amended by replacing the phrase
“preceding business day” with ‘“most
recent prior day of trading in the
principal market”.

Paragraph (j)(2)(ii) incorrectly refers to
paragraph (j)(1) rather than to paragraph
() (2)(i). The amendment corrects this
error.

C. Rule 10b-18

The Commission is amending the
punctuation in paragraph (a)(3)(i) of
Rule 10b-18 to correct the grammatical
structure of the paragraph.

D. Rule 13e-4

Paragraph (h)(5)(i) of Rule 13e—4 is
corrected to use the term “plan” rather
than “issuer’s plan” and to cite
§242.100 of this chapter, rather than
Regulation M.

E. Item 508 of Regulations S-B and S-
K

Item 508 of Regulations S—B and S—
K was amended in the Adopting Release
to include disclosure regarding
syndicate short covering transactions
and penalty bids. These activities
invariably occur after the offer and sale
phase of an offering. 1° As adopted, Item
508 requires disclosure of these
activities ““during the offering.” 20 This
language may be misconstrued to limit
the disclosure to only activities
conducted during the offer and sale
period of an offering. Therefore, this
phrase is replaced with “in connection
with the offering”.

F. Forms F-7, F-8, F-9, and F-10

Securities Act Forms F-7, F-8, F-9,
and F-10 are corrected to reference
Regulation M.

111. Change of Effective Date of Rule
104(h)

The effective date of Rule 104(h) (1)
and (2) under Regulation M is changed
from March 4, 1997 to April 1, 1997.
This change applies only to the
provisions requiring prior notice to the
market on which stabilizing, syndicate
covering transactions, or penalty bids
will be effected. Thus, this change does
not affect a person’s obligation to
disclose that a bid is for the purpose of
stabilizing to the person with whom the
bid is placed, as required pursuant to
Rule 104(h)(1). This change will provide
self-regulatory organizations with the
opportunity to implement procedures
for receiving notification.

19See Adopting Release, 62 FR at 535; Proposing
Release, 61 FR at 17124-17125.
20 Adopting Release, 62 FR at 543.

IV. Certain Findings

Under Section 553(b), notice of
proposed rulemaking is not required
when the agency for good cause finds
that notice and public procedure
thereon are “impracticable,
unnecessary, or contrary to the public
interest.”” Because the amendments
adopted today are technical corrections
to clarify the application of Regulation
M, the Commission finds that
publishing the amendments for
comment would be unnecessary. The
rules being amended were adopted after
notice and the opportunity for public
comment. The changes are responsive to
concerns raised with the staff relating to
ambiguity in the current language of the
rules. Furthermore, if the changes were
delayed so as to allow notice and the
opportunity for comment, there is the
danger of confusion regarding the
obligations of underwriters and other
market participants, with the possibility
of some disruption of the process of
capital raising.

Under Section 553(d), publication of
a substantive rule not less than 30 days
before its effective date is required
except as otherwise provided by the
agency for good cause. For the same
reasons as described above with respect
to notice and opportunity for comment,
the Commission finds that there is good
cause for having the rules become
effective on March 4, 1997.

Pursuant to Section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Chairman of the Commission
has certified that the amendments
adopted in this release would not have
a significant economic impact on a
substantial number of small entities.
This certification, including a statement
of the factual basis therefor, is attached
to this release as Appendix A.

The Paperwork Reduction Act of
1995 21 does not apply to this
rulemaking since these correcting
amendments do not require any
“collection of information.”

Section 23(a)(2) of the Exchange Act 22
requires the Commission to consider the
anti-competitive effects of any rules it
adopts thereunder, and to balance them
against the benefits that further the
purposes of the Act. Furthermore,
Section 2 of the Securities Act23 and
Section 3 of the Exchange Act, 24 as
amended by the recently enacted
National Securities Markets
Improvements Act of 1996, 25 provide

2144 U.S.C. 3501 et seq.

2215 U.S.C. 78w(a)(2).

2315 U.S.C. 77b.

2415 U.S.C. 78c.

25Pub. L. No. 104-290, §106, 110 Stat. 3416
(1996).

that whenever the Commission is
engaged in rulemaking and is required
to consider or determine whether an
action is necessary or appropriate in the
public interest, the Commission also
shall consider, in addition to the
protection of investors, whether the act
will promote efficiency, competition,
and capital formation. Because the
amendments here do not effect any
substantive change in the rules they do
not have any anti-competitive effects.
Because they correct mistakes or clarify
ambiguity present in the Commission’s
rules, they serve to promote efficiency,
competition, and capital formation, and
are therefore in the public interest.

V. Statutory Authority

The necessary nomenclature
amendments to Securities Act Forms F—
7, F-8, F-9, and F-10 and Exchange Act
Rule 13e-4, reflecting the removal of
Rules 10b-6, 10b—6A, 10b-7, and 10b—
8 under the Exchange Act and the
adoption of Regulation M, and the
amendment to Exchange Act Rule 10b—
18, are adopted under the Exchange Act,
15 U.S.C. 78a et seq., particularly
Sections 2, 3, 9(a)(6), 10(a), 10(b), 13(e),
15(c), 17(a), and 23(a), 15 U.S.C. 78b,
78c, 78i(a)(6), 78j(a), 78j(b), 78m(e),
780(c), 78q(a), and 78w(a), and with
respect to Forms F-7, F-8, F-9, and F-
10, also under the Securities Act,
particularly Sections 7, 10, and 19(a), 15
U.S.C. 77q, 77j, and 77s(a). The
amendments to Item 508 of Regulations
S-B and S—K are adopted under the
Securities Act, 15 U.S.C. 77a et seq.,
particularly Sections 6, 7, 8, 10, and
19(a), 15 U.S.C. 77f, 77g, 77h, 77}, and
77s(a); the Exchange Act, 15 U.S.C. 78a
et seq., particularly Sections 3, 4, 10, 12,
13, 14, 15, 16, and 23, 15 U.S.C. 78c,
78d, 78j, 781, 78m, 78n, 780, 78p, and
78w; and the Investment Company Act,
15 U.S.C. 80a-1 et seq., particularly
Sections 8 and 38(a), 15 U.S.C. 80a-8
and 80a—37(a). Regulation M is adopted
under the Securities Act, 15 U.S.C. 77a
et seq., particularly Sections 7, 17(a),
19(a), 15 U.S.C. 77qg, 77q(a), and 77s(a);
the Exchange Act, 15 U.S.C. 78a et seq.,
particularly Sections 2, 3, 9(a), 10,
11A(c), 12, 13, 14, 15(c), 15(g), 17(a),
23(a), and 30, 15 U.S.C. 78b, 78c, 78i(a),
78j, 78k—1(c), 78I, 78m, 78n, 780(c),
780(g), 78q(a), 78w(a), and 78dd-1; and
the Investment Company Act, 15 U.S.C.
80a-1 et seq., particularly Sections 23,
30, and 38, 15 U.S.C. 80a-23, 80a—29,
and 80a-37.

V1. Correction of Publication

Accordingly, the publication on
January 3, 1997 of the final regulations,
which were the subject of FR Doc. No.
97-1, is corrected as follows:
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§228.508 [Corrected]

1. On page 543, in the first column,
in §228.508, paragraph (j), on the sixth
line, the phrase *“‘during the offering” is
corrected to read “‘in connection with
the offering”.

§229.508 [Corrected]

2. On page 543, in the second column,
in §229.508, paragraph (I), on the sixth
line, the phrase ““‘during the offering” is
corrected to read “‘in connection with
the offering”.

§239.37 [Amended]

3. Form F-7 (referenced in § 239.37)
is amended by removing the phrase
“Rules 10b—6, 10b—7 and 10b—8 under
the Exchange Act” from General
Instruction I1l.A. and adding, in its
place, the phrase “Regulation M (17
CFR 242.100 through 242.105)".

Note: Form F-7 does not appear in the
Code of Federal Regulations.

§239.38 [Amended]

4. Form F-8 (referenced in §239.38)
is amended by removing the phrase
“Rules 10b-6, 10b—7 and 10b—13 under
the Exchange Act. [See Exchange Act
Release No. 29355 (June 21, 1991)
containing exemptions from Rules 10b—
6 and 10b—13.]” from General
Instruction V.A. and adding, in its
place, the phrase “Regulation M (17
CFR 242.100 through 242.105) and Rule
10b-13 under the Exchange Act [See
Exchange Act Release No. 29355 (June
21, 1991) containing an exemption from
Rule 10b-13.]".

Note: Form F-8 does not appear in the
Code of Federal Regulations.

§239.39 [Amended]

5. Form F-9 (referenced in § 239.39)
is amended by removing the phrase
“Rules 10b—6 and 10b—7 under the
Exchange Act”” from General Instruction
I1I.A. and adding, in its place, the
phrase “Regulation M (17 CFR 242.100
through 242.105)".

Note: Form F-9 does not appear in the
Code of Federal Regulations.

§239.40 [Amended]

6. Form F-10 (referenced in §239.40)
is amended by removing the phrase
“Rules 10b—6 and 10b—7 under the
Exchange Act” from General Instruction
I1LA. and adding, in its place, the
phrase ““Regulation M (17 CFR 242.100
through 242.105)".

Note: Form F-10 does not appear in the
Code of Federal Regulations.

§240.10b-18 [Corrected]

7. On page 543, in the third column,
in § 240.10b-18, paragraph (a)(3)(i), the
third line is corrected by inserting a

comma between the words ““‘chapter”
and “‘during” and, in the fifth line, the
phrase ‘““common stock, or during a
distribution” is corrected to read
‘“‘common stock or a distribution”.

§240.13e-4 [Corrected]

8. On page 544, in the first column,
in 8 240.13e—4, instruction 19 is revised
to read:

Section 240.13e—4 is amended by
removing the phrase ‘‘an issuer’s plan,
as that term is defined in § 242.100 of
Regulation M” from paragraph (h)(5)(i)
and adding, in its place, the phrase “‘a
plan as that term is defined in §2242.100
of this chapter”.

§242.100 [Corrected]

9. On page 545, in the second column,
in the sixth paragraph, the 15th line is
corrected by inserting the phrase “the
source of the shares to fund the plan,”
after the word “period’ and before the
phrase “‘the basis”.

10. On page 545, in the second
column, in the sixth paragraph, the 16th
line is corrected by inserting a comma
after the word *‘plan’” and before the
word “or”.

11. On page 545, in the second
column, in the ninth paragraph
commencing “Business day”’, the
paragraph is revised to read as follows:

“Business day refers to a 24 hour
period determined with reference to the
principal market for the securities to be
distributed, and that includes a
complete trading session for that
market.”

§242.102 [Corrected]

12. On page 547, in the third column,
in the seventh paragraph, in the fifth
line, the phrase “‘paragraph (b)(6)(i) is
corrected to read “‘paragraph (b)(7)(i)"”.

§242.104 [Corrected]

13. On page 549, in the first column,
in paragraph (j)(2)(i), in the 11th line,
the phrase “preceding business day” is
corrected to read ‘““most recent prior day
of trading in the principal market”.

14. On page 550, in the second
column, in paragraph (j)(2)(ii), in the
fifth line, the phrase ““paragraph (j)(1)”
is corrected to read “‘paragraph (j)(2)(i)”.

By the Commission,

Dated: March 4, 1997.

Margaret H. McFarland,
Deputy Secretary.

Note: Appendix A to the Preamble will not
appear in the Code of Federal Regulations.

Appendix A—Regulatory Flexibility
Act Certification
I, Arthur Levitt, Chairman of the Securities

and Exchange Commission, hereby certify
pursuant to 5 U.S.C. 605(b) that: amendments

to Rule 100 under Regulation M, Rule 104
under Regulation M, Rule 10b-18 under the
Securities Exchange Act of 1934 (“Exchange
Act”), Rule 13e—4 under the Exchange Act,
Item 508 under Regulation S-B, Item 508
under Regulation S-K, and Forms F-7, F-8,
F-9, and F-10 under the Securities Act of
1933 (“‘Securities Act”’), when promulgated,
will not have a significant economic impact
on a substantial number of small entities.
The amendments noted above are intended
to correct mistakes or oversights in the
drafting of Regulation M and amendments to
related rules and regulations. They are
technical changes that do not affect the
application of the rules to small entities.
Furthermore, these amendments do not affect
the Final Regulatory Flexibility Act analysis
prepared in conjunction with the adoption of
Regulation M and amendments to related
rules, available in Public File No. S7-11-96.

Dated: March 4, 1997.
Arthur Levitt,
Chairman.
[FR Doc. 97-5837 Filed 3-11-97; 8:45 am]
BILLING CODE 8010-01-P

RAILROAD RETIREMENT BOARD

20 CFR Part 216
RIN 3220-AB22
Eligibility for an Annuity

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

SUMMARY: The Railroad Retirement
Board amends its regulations to add the
Surface Transportation Board to the list
of entities for which employment will
not break a ““current connection’ with
the railroad industry which is necessary
for the payment of occupational
disability annuities and survivor
annuities under the Railroad Retirement
Act.

EFFECTIVE DATE: March 12, 1997.
ADDRESSES: Secretary to the Board,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611.
FOR FURTHER INFORMATION CONTACT:
Thomas W. Sadler, Senior Attorney,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611
(312) 751-4513, TDD (312) 751-4701.
SUPPLEMENTARY INFORMATION: Public
Law 104-88, the ICC Termination Act of
1995, 109 Stat. 803, abolished the
Interstate Commerce Commission and
transferred many of the functions of that
agency to a new entity, the Surface
Transportation Board, within the
Department of Transportation. Section
323 of that Act amended section 1(0) of
the Railroad Retirement Act (45 U.S.C.
231(0)) to add the Surface
Transportation Board as an entity for
whom a former railroad worker may
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work and not break his or her current
connection with the railroad industry.
The Railroad Retirement Act requires
that an employee have a current
connection under the RRA for
entitlement to certain benefits,
including an occupational disability
annuity, a supplemental annuity, and
survivor benefits. The Board proposes to
amend §216.16 of its regulations in
order to add the Surface Transportation
Board to the list of non-railroad work
that will not break a current connection.

It has been determined that this is not
a significant regulatory action for
purposes of Executive Order 12866;
therefore, no regulatory impact analysis
is required. There are no information
collections associated with this rule.
Because the rule simply reflects a
nomenclature change, the Board
dispensed with the publication of a
proposed rule.

List of Subjects in 20 CFR Part 216

Railroad employees, Railroad
retirement, Railroads.

For the reasons set out in the
preamble, title 20, chapter I, part 216,
subpart B, is amended as follows:

PART 216—ELIGIBILITY FOR AN
ANNUITY

1. The authority citation for part 216
continues to read as follows:

Authority: 45 U.S.C. 231f.

2. Section 216.16 is amended by
removing the “or”’ at the end of
paragraph (b)(5)(iv), by adding “‘or” to
the end of paragraph (b)(5)(v), and by
adding paragraph (b)(5)(v)(i) to read as
follows:

§216.16 What is regular non-railroad
employment.

* * * * *

b * K X

5 * X X

(v)(i) Surface Transportation Board.
* * * * *

Dated: March 4, 1997.
Beatrice Ezerski,
Secretary to the Board.
[FR Doc. 97-6142 Filed 3-11-97; 8:45 am]
BILLING CODE 7905-01-P

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

25 CFR Part 45
RIN 1076-AD16

Special Education

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final rule.

SUMMARY: The Bureau of Indian Affairs
(BIA) is eliminating 25 CFR Part 45—
Special Education as mandated by
Executive Order 12866 to streamline the
regulatory process and enhance the
planning and coordination of new and
existing regulations.

EFFECTIVE DATE: April 11, 1997.

FOR FURTHER INFORMATION CONTACT:
Kenneth Whitehorn at (202) 208-3559,
or Jim Martin at (202) 208-3550 Bureau
of Indian Affairs, Office of Indian
Education Programs, MS-3512-MIB,
OIE-23, 1849 C Street NW, Washington,
DC 20240.

SUPPLEMENTARY INFORMATION: On July 2,
1996, at 61 FR 34399, the Bureau of
Indian Affairs published a proposed
rule to eliminate 25 CFR Part 45—
Special Education. This rule is no
longer necessary, as it is repetitive of 34
CFR Chapter Ill, Parts 300—399, and the
Bureau of Indian Affairs has an
agreement with the Department of
Education to use those regulations.
Tribes have been notified through the
BIA consultation meetings and by the
publication of the proposed rule. There
have been no objections to this
elimination. The authority to issue rules
is vested in the Secretary of the Interior
by 5 U.S.C. 301 and sections 463 and
465 of the Revised Statutes, 25 U.S.C. 2
and 9.

Executive Order 12988

The Department has certified to the
Office of Management and Budget
(OMB) that these proposed regulations
meet the applicable standards provided
in sections 3(a) and 3(b)(2) of Executive
Order 12988.

Executive Order 12866

This rule is not a significant
regulatory action under Executive order
12866 and has not been reviewed by the
Office of Management and Budget.

Regulatory Flexibility Act

This rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act.

Executive Order 12630

The Department has determined that
this rule does not have significant
“takings” implications. The rule does
not pertain to “‘taking” of private
property interests, nor does it affect
private property.

Executive Order 12612

The Department has determined that
this rule does not have significant
Federalism effects because it pertains

solely to Federal-tribal relations and
will not interfere with the roles, rights
and responsibilities of states.

NEPA Statement

The Department has determined that
this rule does not constitute a major
Federal action significantly affecting the
quality of the human environment and
that no detailed statement is required
under the National Environmental
Policy Act of 1969.

Unfunded Mandates Act of 1995

This rule imposes no unfunded
mandates on any governmental or
private entity and is in compliance with
the provisions of the Unfunded
Mandates Act of 1995.

Paperwork Reduction Act of 1995

This rule has been examined under
the Paperwork Reduction Act of 1995
and has been found to contain no
information collection requirements.

List of Subjects in 25 CFR Part 45

Education of individuals with
disabilities, Special education.

PART 45—[REMOVED]

Under the authority of Executive
Order 12866 and for the reasons stated
above, part 45 is removed from Chapter
1 of Title 25 of the United States Code
of Federal Regualtions.

Dated: March 4, 1997.

Ada E. Deer,

Assistant Secretary—Indian Affairs.

[FR Doc. 97-6218 Filed 3-11-97; 8:45 am]
BILLING CODE 4310-02-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8699]
RIN 1545-AV06

Credit for Employer Social Security
Taxes Paid on Employee Tips;
Correction

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction to the removal of
temporary regulations.

SUMMARY: This document contains a
correction to the removal of temporary
regulations (TD 8699) which were
published in the Federal Register on
Friday, December 20, 1996 (61 FR
67212). That publication removes the
temporary regulations pertaining to the
credit for employer FICA taxes paid
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with respect to certain tips received by
employees of food or beverage
establishments.

EFFECTIVE DATE: December 20, 1996.

FOR FURTHER INFORMATION CONTACT: Jean
M. Casey, (202) 622—-6060 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Background

The removal of temporary regulations
that is subject to this correction is under
section 45B of the Internal Revenue
Code.

Need for Correction

As published, the removal of
temporary regulations (TD 8699)
contains an error which may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
removal of temporary regulations (TD
8699) which is the subject of FR Doc.
96-32249 is corrected as follows:

On page 67212, column 3, in the
heading, the RIN “RIN 1545-AS19” is
corrected to read “RIN 1545-AV06”".
Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 97-6067 Filed 3—11-97; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF DEFENSE
Department of the Navy
32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty) of the Navy has
determined that USS MOUNT
WHITNEY (LCC 20) is a vessel of the
Navy which, due to its special
construction and purpose, cannot fully
comply with certain provisions of the 72
COLREGS without interfering with its
special functions as a naval ship. The
intended effect of this rule is to warn
mariners in waters where 72 COLREGS
apply.

EFFECTIVE DATE: January 29, 1997.

FOR FURTHER INFORMATION CONTACT:
Captain R.R. Pixa, JAGC, U.S. Navy,
Admiralty Counsel, Office of the Judge
Advocate General, Navy Department,
200 Stovall Street, Alexandria, Virginia,
22332-2400, Telephone Number: (703)
325-9744.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty) of the Navy, under
authority delegated by the Secretary of
the Navy, has certified that USS

of the Navy which, due to its special
construction and purpose, cannot fully
comply with the following specific
provisions of 72 COLREGS: Annex I,
section 3(a), pertaining to the location of
the foreward masthead light in the
forward quarter of the ship; and the
horizontal distance between the forward
and after masthead lights, without
interfering with its special functions as
an amphibious command vessel. The
Deputy Assistant Judge Advocate
General (Admiralty) of the Navy has
also certified that the lights involved are
located in closest possible compliance
with the applicable 72 COLREGS
requirements.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

Accordingly, 32 CFR Part 706 is
amended as follows:

PART 706—[AMENDED]

1. The authority citation for 32 CFR
Part 706 continues to read as follows:

Authority: 33 U.S.C. 1605.

2. Table Five of § 706.2 is amended by
revising the entry for the USS MOUNT
WHITNEY to read as follows:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

MOUNT WHITNEY (LCC 20) is a vessel ~* * * * *
Table Five
After mast-
,}i/lg;ﬁt?%%? Forward head light
over all |Enﬁt5trl;]§tai(lj‘l Ieszrtl?a}g V2 Percentage
other lights 9 p horizontal
Vessel Number and ob- forward length aft of - ~tion
structions quarter of forward atptained
annex | ship. annex masthead
sec 2(fj I, sec. 3(a) light. annex
’ I, sec. 3(a)
* * * * * * *
USS MOUNT WHITNEY ..ooiiiiiiiiiieiiiercecresec e LCC 20 oo N/A N/A X 84
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Approved:
R.R. Pixa,

Captain, JAGC, U.S. Navy, Deputy
Assistant Judge Advocate General
(Admiralty).

Dated: January 29, 1997.

[FR Doc. 97-6221 Filed 3-11-97; 8:45 am]
BILLING CODE 3810-FF-P

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty) of the Navy has
determined that USS BATAAN (LHD 5)
is a vessel of the Navy which, due to its
special construction and purpose,
cannot fully comply with certain

200 Stovall Street, Alexandria, Virginia,
22332-2400, Telephone Number: (703)
325-9744.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty) of the Navy, under
authority delegated by the Secretary of
the Navy, has certified that USS
BATAAN (LHD 5) is a vessel of the
Navy which, due to its special
construction and purpose, cannot fully
comply with the following specific
provisions of 72 COLREGS: Rule 21(a),
pertaining to the location of the
masthead lights over the fore and aft
centerline of the ship; Annex I, section
2 (9), pertaining to the distance of the
sidelights above the hull; Annex I,
section 3(a), petaining to the location of
the foreward masthead light in the
forward quarter of the ship; and the
horizontal distance between the forward
and after masthead lights; and Annex I,
section 3 (b), pertaining to the
positioning of the sidelights in
relationship to the forward masthead

701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine safety, Navigation (water), and
Vessels.

Accordingly, 32 CFR Part 706 is
amended as follows:

PART 706—[AMENDED]

1. The authority citation for 32 CFR
Part 706 continues to read as follows:

Authority: 33 U.S.C. 1605.

2. Table Two of § 706.2 is amended by
adding the entry for USS BATAAN
following the entry for USS BOXER:

§706.2 Certifications of the Secretary
of the Navy under Executive Order
11964 and 33 U.S.C. 1605.

- . - * * * * *
provisions of_the_ 72 COI__REGS V\_llthout light, without interfering with its special
interfering with its special functionsas  functions as an amphibious assault ship.
a naval ship. The intended effect of this  The Deputy Assistant Judge Advocate
rule is to warn mariners in waters where  General (Admiralty) of the Navy has
72 COLREGS apply. also certified that the lights involved are
EFFECTIVE DATE: January 29, 1997. located in closest possible compliance
FOR FURTHER INFORMATION CONTACT: with the applicable 72 COLREGS
Captain R.R. Pixa, JAGC, U.S. Navy, requirements.
Admiralty Counsel, Office of the Judge Moreover, it has been determined, in
Advocate, General, Navy Department, accordance with 32 CFR Parts 296 and
TABLE TwO
Side
AFT an- . h .
Forward h Side lights, Side
Mﬁsmgad anchor Forward C(?iggalggcfg, lights, distance lights,
dis%anée light, dis- anchor below AFT an-  distance forward distance
to stbd of tance lioht flight dk chor light, below of for- inboard
Vessel Number N below gnt, 19 . number flight dk ward of ship’s
keel in number  in meters
meters flight dk of Rule Rule of; rule in me- masthead  sides in
Rule in meters; Sé(a)(i) 21(e) 30(a)(ii) ters; light in meters;
21(a) §2(K), Rule. §2(9), meters; §3(b),
Annex | " Annex | 8 3(b), Annex |
30(a)(i) Annex |
e * * * * * * * *
USS BATAAN ..o, LHD 5 oo i i s e eeen e 2.9 98.6 e

3. Table Five of § 706.2 is amended by
adding the entry for USS BATAAN
following the entry for USS Boxer:

§706.2 Certifications of the Secretary of
the Navy under Executive Order 11964 and
33 U.S.C. 1605.

* * * * *
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After mast-
’I\flghsttshi%? Forward head light
over all masthead  less the}n Ve Percentage
other lights light not in ship’s horizontal
Vessel Number and ogb- forward length aft of (2 —rion
structions quarter of forward aﬁained
annex | Ship. annex  masthead
sec 2(fj I, sec. 3 (a) light. annex
’ I, sec. 3(a)
* * * * *
USS BATAAN et LHD S i e X X 39.7
* * * * *
Approved: adverse comments are received, EPA reasonably available control technology
R.R. Pixa, will withdraw the direct final (RACT) rules under 35 Illinois

Captain, JAGC, U.S. Navy, Deputy Assistant
Judge Advocate General (Admiralty).

Dated: January 29, 1997.
[FR Doc. 97-6220 Filed 3-11-97; 8:45 am]
BILLING CODE 3810-FF—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IL138-1a; FRL-5660—2]

Approval and Promulgation of
Implementation Plans; lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA approves lllinois’
May 5, 1995, May 26, 1995, and May 31,
1995, submittal of miscellaneous
amendments to Illinois” Volatile
Organic Material (VOM) Reasonably
Available Control Technology (RACT)
rules as requested revisions to Illinois’
State Implementation Plan (SIP) for
ozone. VOM, as defined by the State of
Ilinois, is identical to ““volatile organic
compounds” (VOC), as defined by EPA.
These amendments make certain
clarifications to the State’s VOM RACT
rules, and includes an exemption of
certain polyethylene foam packaging
operations from these rules. In this
action, EPA is approving the requested
SIP revision through a ‘“direct final”
rulemaking; the rationale for this
approval is set forth below. Elsewhere
in this Federal Register, EPA is
proposing approval and soliciting
comment on this direct final action; if

rulemaking and address the comments
received in a new final rule; otherwise,
no further rulemaking will occur on this
requested SIP revision.

DATES: This action will be effective May
12, 1997 unless adverse comments not
previously addressed by the State or
EPA are received by April 11, 1997. If
the effective date of this action is
delayed due to adverse comments,
timely notice will be published in the
Federal Register.
ADDRESSES: Written comments should
be sent to: J. EImer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois, 60604.

Copies of the Illinois submittal are
available for public review during
normal business hours, between 8:00

a.m. and 4:30 p.m., at the above address.

A copy of this SIP revision is also
available for inspection at: Office of Air
and Radiation (OAR), Docket and
Information Center (Air Docket 6102),
Room 1500, U.S. Environmental
Protection Agency, 401 M Street, S.\W.,
Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:
Mark J. Palermo, Regulation
Development Section, Air Programs
Branch (AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois, 60604.
Telephone: (312) 886—6082.

SUPPLEMENTARY INFORMATION:
l. Background

On September 9, 1994 and October
21,1996 (59 FR at 46562 and 61 FR at
54556), the EPA approved VOM

Administrative Code (IAC) parts 218
and 219. Part 218 covers the Chicago
0zone nonattainment area (Cook,
DuPage, Kane, Lake, McHenry, Will
Counties and Aux Sable and Goose Lake
Townships in Grundy County and
Oswego Township in Kendall County),
while part 219 covers the Metro-East
0zone nonattainment area (Madison,
Monroe, and St. Clair Counties). These
rules were submitted by Illinois in order
to comply with the RACT “fix-up” and
“‘catch-up’ requirements under sections
182(a)(2)(A) and 182(b)(2) of the Clean
Air Act (Act).

On September 12, 1994, and October
27,1994, the Illinois Environmental
Protection Agency (IEPA) filed proposed
amendments to parts 218 and 219 with
the Illinois Pollution Control Board
(Board). These amendments were
proposed in order to clarify certain
applicability provisions, control
requirements, and compliance dates
contained within these rules. Also
included in these proposed
amendments was an exemption for
certain polyethylene foam packaging
operations from the rules” RACT
requirements. Public hearings on the
proposed amendments were held on
November 4, December 2, December 15,
December 16, 1994, and January 9, 1995,
in Chicago, Illinois. On April 20, 1995,
the Board adopted Final Opinions and
Orders for the proposed amendments.
The amendments became effective on
May 9, 1995, and were published in the
Ilinois Register on May 19, 1995. The
IEPA formally submitted the
amendments to EPA in two submittals
dated May 5, 1995, as a revision to the
Ilinois SIP for ozone; supplemental
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submittals were submitted on May 26,
1995, and May 31, 1995.

I1. State Submittal

A summary of the rule amendments
contained in the State’s requested SIP
revision follows. Where the same
change has been made in both Part 218
and Part 219, the change to both parts
is discussed together.

Section 218.106

Section 218.106(e) affects coating
operations on electromotive diesels in
Cook County, Illinois, by extending the
compliance date for meeting coating
VOM content limits specified in
sections 218.204(m) (2) and (3) to March
25, 1995. Illinois has submitted this
amendment to make its rules consistent
with a Chicago Federal Implementation
Plan (FIP) revision for General Motors
Corporation’s Electromotive Division
located in Cook County, Illinois
promulgated on March 24, 1994 (59 FR
14110).

Sections 218.480 and 219.480

These amendments affect RACT rules
under subpart T covering
pharmaceutical manufacturing in the
Chicago and Metro East ozone
nonattainment areas. Sections 218/
219.480(i) have been added to provide
that equipment and operations emitting
VOM at a source subject to the
applicability provisions for
pharmaceutical manufacturing under
sections 218/219 (a) or (c), and are used
to produce pharmaceutical products or
a pharmaceutical-like product such as a
hormone, enzyme, or antibiotic, shall be
deemed to be engaged in the
manufacture of pharmaceuticals for
purposes of this Subpart.

These amendments clarify that
equipment and processes which are
already subject to the VOM RACT
requirements for pharmaceutical
manufacturing under subpart T are not
additionally subject to subpart RR, the
requirements for miscellaneous organic
chemical manufacturing processes,
when manufacturing a pharmaceutical-
like product such as a hormone,
enzyme, or antibiotic.

Section 218.686

This amendment affects aerosol can
filling lines in the Chicago ozone
nonattainment area. Section
218.686(a)(2)(B) is revised to clarify that
a source only needs to demonstrate its
inability to use the through-the-valve
filling method for a particular product
by meeting any one of the three factors
listed, rather than all three. The
previous language incorrectly used the
word “and,” instead of “‘or,” which

inadvertently required the source to
meet all three factors instead of just one.

Section 218.966

Section 218.966(c) specifies control
practices of components leaking VOM at
Miscellaneous Organic Chemical
Manufacturing Plants in the Chicago
ozone subject to Part 218, Subpart RR.

A compliance date of March 15, 1995,
has been added to this subsection
because Illinois inadvertently omitted
this compliance date when this
subsection was first adopted.

Sections 218.980 and Sections 219.980

Part 218/219, subpart TT contains
non-Control Techniques Guidelines
(CTG) RACT requirements for various
sources which do not fall under any
subpart of the rules. Sections 218/
219.980(f), have been revised to add
polyethylene foam packaging operations
to the list of units exempted from the
control requirements under subpart TT.
This exemption would affect only one
source, Freeflow Packaging (Freeflow),
located in the Chicago ozone
nonattainment area. Freeflow
manufactures polyethylene foam sheets
that are used as a wrapping to prevent
marring and scratching during shipment
of electronic equipment and cabinets.
VOM emissions from this operation
come mainly from the blowing agent,
isobutane, which is used to expand
polymeric resin to form the sheets.
Without this exemption, Freeflow
would be required under sections 218/
219.986 to use either an emission
capture and control techniques that
achieve an overall reduction in
uncontrolled VOC emissions of at least
81 percent from each emission unit, or
comply with an equivalent alternative
control plan which has been approved
by IEPA and EPA in a federally
enforceable permit or as a SIP revision.

In support of the rule exemption,
Ilinois submitted a November 25, 1996,
RACT analysis which indicated that
Freeflow’s estimated control cost to
comply with the regulation, $10,260 to
$11,370 per ton of VOM emissions
destroyed, is economically unreasonable
for this particular source. To further
support the exemption, Illinois
investigated other state RACT
regulations which covered polyethylene
foam packaging. Two California
regulations were identified: San Joaquin
Valley Unified Air Pollution Control
District (SJVUAPCD) Rule 4682, and
South Coast Air Quality Management
District (SCAQMD) Rule 1175. Illinois
found that there were five polyethylene
foam packaging operations covered
under SIVUAPCD Rule 4682. These five
sources, however, do not manufacture

foam sheets such as Freeflow, and
therefore utilize a different operation,
which involves the extrusion of
pelletized resin using steam or heat to
form the final product without the need
to employ VOM containing blowing
agents. As for SCAQMD Rule 1175, no
affected polyethylene foam packaging
operations were identified by SCAQMD
during the rulemaking process.
Therefore, lllinois could not find any
polyethylene foam packaging operation
similar to Freeflow’s operation which is
subject to RACT regulations. Because
Illinois has found that RACT control to
be economically unreasonable for
Freeflow’s polyethylene foam packaging
operation, and that Freeflow’s particular
type of operation is not covered under
RACT in other states, Illinois is
requesting that EPA approve the
addition of polyethylene foam
packaging operations to the list of
operations exempted from control under
subpart TT.

I11. Review of Submittal

The EPA finds that the amendments
contained in 35 IAC sections 218.106,
218.480, 218.686, 218.966, and 219.480
are acceptable clarifications to Illinois”
existing VOM RACT rules and represent
no deviation from RACT. EPA also finds
that the RACT exemption for
polyethylene foam packaging operations
contained in sections 218.980(f) and
219.980(f) is adequately justified by
Ilinois. EPA, therefore, approves these
amendments as a revision to the Illinois
SIP for ozone.

IV. Rulemaking Action

The EPA approves Illinois’ May 5,
1995, May 26, 1995 and May 31, 1995,
submittals requesting revisions to the
Illinois SIP for ozone. These revisions
include 35 IAC sections 218.106,
218.480, 218.686, 218.966, 218.980,
219.480, and 219.980.

The EPA is publishing this action
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective on May 12, 1997
unless, by April 11, 1997, adverse or
critical comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent rulemaking that will
withdraw the final action. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
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EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective on May 12, 1997.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

V. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995, memorandum from Mary D.
Nichols, Assistant Administrator for Air
and Radiation. The Office of
Management and Budget (OMB) has
exempted this regulatory action from
Executive Order 12866 review.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. section 600 et seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C.
sections 603 and 604. Alternatively,
EPA may certify that the rule will not
have a significant impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
government entities with jurisdiction
over populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. EPA., 427
U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
undertake various actions in association
with any proposed or final rule that
includes a Federal mandate that may
result in estimated costs to state, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. This Federal action approves
pre-existing requirements under state or
local law, and imposes no new Federal
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a major rule as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 12, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Ozone, and
Volatile organic compounds.

Dated: November 27, 1996.

Valdas V. Adamkus,
Regional Administrator.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart O—lllinois

2. Section 52.720 is amended by
adding paragraph (c)(123) to read as
follows:

§52.720 Identification of plan.
C * K *

(123) On May 5, 1995, May 26, 1995,
and May 31, 1995, the State of Illinois
submitted miscellaneous revisions to its
Volatile Organic Material (VOM)
Reasonably Available Control
Technology (RACT) rules contained in
35 Illinois Administrative Code Part
218: Organic Material Emission
Standards and Limitations for the
Chicago Area, and Part 219: Organic
Material Emission Standards and
Limitations for the Metro East Area.
These amendments clarify certain
applicability provisions, control
requirements, and compliance dates
contained within these regulations. Also
included in these amendments is an
exemption for certain polyethylene
foam packaging operations from VOM
RACT requirements.

(i) Incorporation by reference. Illinois
Administrative Code, Title 35:
Environmental Protection, Subtitle B:
Air Pollution, Chapter I: Pollution
Control Board, Subchapter c: Emission
Standards and Limitations for
Stationary Sources.

(A) Part 218: Organic Material
Emission Standards and Limitations for
the Chicago Area, Subpart A: General
Provisions, Section 218.106; Subpart T:
Pharmaceutical Manufacturing, Section
218.480; Subpart DD: Aerosol Can
Filling, Section 218.686; Subpart RR:
Miscellaneous Organic Chemical
Process, Section 218.966; Subpart TT:
Other Emission Units, Section 218.980.
Amended at 19 Ill. Reg. 6848; effective
May 9, 1995.

(B) Part 219: Organic Material
Emission Standards and Limitations for
the Metro East Area, Subpart T:
Pharmaceutical Manufacturing, Section
219.480; Subpart TT: Other Emission
Units, Section 219.980. Amended at 19
I1l. Reg. 6958, effective May 9, 1995.

[FR Doc. 97-6076 Filed 3—11-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[DE027-1004a, DE020-10044a; FRL-5679-4]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Delaware: Open Burning and Non-CTG
RACT Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.
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SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Delaware. This
revision consists of two control
measures to reduce volatile organic
compound (VOC) emissions. The
intended effect of this action is to
approve these two control measures
which are creditable towards Delaware’s
15 Percent Rate of Progress Plan (RPP).
This action is being taken under section
110 of the Clean Air Act.

DATES: This action is effective May 12,
1997 unless notice is received on or
before April 11, 1997 that adverse or
critical comments will be submitted. If
the effective date is delayed, timely
notice will be published in the Federal
Register.

ADDRESSES: Comments may be mailed to
David L. Arnold, Chief, Ozone/CO &
Mobile Sources Section, Mailcode
3AT21, Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; Delaware Department of Natural
Resources & Environmental Control, 89
Kings Highway, P.O. Box 1401, Dover,
Delaware 19903.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 566-2182, at the EPA
Region 1l office, or via e-mail at
quinto.rose@epamail. epa.gov. While
information may be requested via e-
mail, comments must be submitted in
writing to the above Region Il address.
SUPPLEMENTARY INFORMATION: On
February 17, 1995, the Delaware
Department of Natural Resources &
Environmental Control (DNREC)
submitted revisions to its State
Implementation Plan (SIP) for Delaware.
One of those revisions pertains to the
15% Rate of Progress Plan (RPP) for the
State of Delaware. The other revision is
Delaware Regulation 13—Open Burning,
which is one of the control measures to
achieve the 15% reduction. Included in
this latter revision are definitions
pertaining to the open burning
regulation, as well as additions and
deletions from Delaware Regulation 1,
Definitions and Administrative
Principles. The definitions are for
ceremonial fires, conservation practices,
open burning, prescribed burning,
rubbish, silviculture, and trade waste.
The 15% Rate of Progress Plan, itself,
which was submitted on February 17,
1995 is the subject of a separate
rulemaking.

On January 20, 1994, Delaware
submitted a revision to Regulation 24,
section 43, Other Facilities that Emit
Volatile Organic Compounds (VOCs).
This section number was changed to
section 50 on July 28, 1995 (60 FR
38712). A direct final approval was
published for the Delaware VOC
regulation on May 3, 1995 (60 FR
21707), excluding the Non-Control
Technique Guideline (Non-CTG) RACT
part: sections 50(a)(5) and 50(b)(3).
These sections pertain to control
requirements on wood furniture
coatings, industrial wastewater, and
shipbuilding and repair; and submitting
an alternative control plan. This Non-
CTG RACT regulation is one of the
control measures for the 15% RPP.

Background

Section 182(b)(1) of the Clean Air Act
as amended in 1990 (CAAA), requires
0zone nonattainment areas with
classifications of moderate and above to
develop plans to reduce area-wide
volatile organic compound (VOC)
emissions by 15% from a 1990 baseline.
The plans were to be submitted by
November 15, 1993 and the reductions
were to be achieved within 6 years of
enactment or November 15, 1996. The
VOC reductions achieved by Delaware
Regulation 13—Open Burning and
Delaware Regulation 24, Section 50—
Non-CTG RACT are creditable toward
the 15% plan.

Non-CTG RACT

Section 50 of Delaware Air Regulation
24 is entitled, Other Facilities that Emit
Volatile Organic Compounds. This
section is also called the Non-CTG
RACT regulation since it applies to any
facility that emits VOCs and is not
otherwise subject to any other federally
approved RACT regulation of the
Delaware SIP that was developed
pursuant to a CTG. The CAAA requires
the implementation of RACT for all
major stationary sources of VOCs not
otherwise covered by a CTG. For severe
nonattainment areas including Kent and
New Castle Counties, the CAAA defines
a major stationary source as any
stationary source, or group of sources
located within a contiguous area and
under common control, that emits or
has the potential to emit at least 25 tons
per year (tpy) of VOCs. Prior to the
passage of the CAAA, non-CTG RACT
was required in New Castle county for
stationary sources for which there was
not a CTG, and which had the potential
to emit 100 tpy or more of VOCs from
all non-CTG processes. There was no
requirement for non-CTG RACT in Kent
County prior to the CAAA. Therefore,
all VOC emissions reductions from non-

CTG RACT in Kent County are
creditable toward the 15% reduction
requirement. However, reductions from
non-CTG RACT in New Castle County
are only creditable for sources that emit
or have the potential to emit between 25
and 100 tpy of VOCs from processes not
covered by a CTG. Delaware adopted its
non-CTG RACT regulation in January
1993. Any facility located in Kent or
New Castle County is subject to the
regulation if it has sources not regulated
by a CTG that as a group have the
potential to emit VOC emissions of 25
tons or more per year. The regulation
requires overall VOC emission
reduction from affected sources at a
facility of at least 81 percent by weight.
This reduction can be achieved through
the use of capture and control
techniques or other methods as
appropriate. Facilities may also comply
with section 50 by submitting an
alternative plan. These alternative plans
must be approved by EPA as source-
specific SIP revisions.

Open Burning

A revision to Delaware Air Regulation
13—Open Burning, was adopted in the
autumn of 1994. New regulatory
requirements prohibit open burning and
prescribed burning in Kent and New
Castle Counties during the peak ozone
season, June 1 through August 31.
Regulatory requirements also prohibit
the disposal of refuse by open burning,
open burning in the conduct of a salvage
operation, and open burning of fallen
leaves.

EPA’s review of this material
indicates that the two control measures
mentioned are approvable, and their
reductions creditable toward the 15%
RPP. EPA is approving the Delaware SIP
revisions for the two control measures
for the 15% RPP: Open Burning and
Non-CTG RACT, which were submitted
on February 17, 1995 and January 20,
1994, respectively.

EPA has determined that the
submittals made by the State of
Delaware satisfy the relevant
requirements of the CAAA. EPA’s
detailed review of Delaware’s Open
Burning and Non-CTG Regulations are
contained in a Technical Support
Document (TSD) which is available,
upon request, from the EPA Regional
Office listed in the ADDRESSES section of
this document.

EPA is approving these SIP revisions
without prior proposal because the
Agency views these as noncontroversial
amendments and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revisions should
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adverse or critical comments be filed.
This action will become effective May
12, 1997 unless, by April 11, 1997,
adverse or critical comments are
received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
If no such comments are received, the
public is advised that this action will be
effective on May 12, 1997.

Final Action

EPA is approving the Delaware
Regulation 13—Open Burning and
Regulation 24—sections 50(a)(5) and
50(b)(3)—Non-CTG RACT.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Administrative Requirements

A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act

do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
("Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ‘““major rule’ as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the CAAA,
petitions for judicial review of this
action to approve revisions to the
Delaware SIP must be filed in the
United States Court of Appeals for the
appropriate circuit by May 12, 1997.
Filing a petition for reconsideration by
the Administrator of this rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
regarding the Delaware Open Burning
and Non-CTG RACT SIP revisions may
not be challenged later in proceedings to
enforce its requirements. (See section
(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: January 10, 1997.

W.T. Wisniewski,
Acting Regional Administrator, Region Ill.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-76719.

Subpart I—Delaware

2. Section 52.420 is amended by
adding paragraphs (c)(48) and (c)(49) to
read as follows:

§52.420 Identification of plan.
* * * * *
(C) * X *

(48) Revisions to the Delaware State
Implementation Plan submitted on
January 20, 1994 by the Delaware
Department of Natural Resources &
Environmental Control:

(i) Incorporation by reference.

(A) Letter of January 20, 1994 from the
Delaware Department of Natural
Resources & Environmental Control
transmitting Regulation 24—Control of
Volatile Organic Compound
Emissions—Sections 50(a)(5) and
50(b)(3), effective November 24, 1993.

(B) Regulation 24—Control of Volatile
Organic Compound Emissions, Section
50—Other Facilities that Emit Volatile
Organic Compounds—Sections 50(a)(5)
and 50(b)(3)—Non-CTG RACT, effective
November 24, 1993.

(i) Additional material.
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(A) Remainder of January 20, 1994
State submittal pertaining to Regulation
24, sections 50(a)(5) and 50(b)(30)
referenced in paragraph (c)(48)(i) of this
section.

(49) Revisions to the Delaware State
Implementation Plan submitted on
February 17, 1995 by the Delaware
Department of Natural Resources &
Environmental Control:

(i) Incorporation by reference.

(A) Letter of February 17, 1995 from
the Delaware Department of Natural
Resources & Environmental Control
transmitting Regulation 13—Open
Burning, effective February 8, 1995.

(B) Regulation 13—Open Burning,
effective February 8, 1995.

(C) Administrative changes to
Regulation 1, Definitions and
Administrative Principles: addition of
the following definitions: “ceremonial
fires”, *‘conservation practices”,
“prescribed burning”, and
“silviculture’’; and revision to the
following definitions: “open burning”,
“rubbish”, and “‘trade waste’” adopted
February 8, 1995.

(ii) Additional material.

(A) Remainder of the February 17,
1995 State submittal pertaining to
Regulation 13—Opening Burning
referenced in paragraph (c)(49)(i) of this
section.

* * * * *

[FR Doc. 97-6073 Filed 3—11-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[VA021-5015; FRL-5697-9]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Rule Pertaining to VOC RACT
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Virginia. This revision pertains to
amendments to Virginia’s reasonably
available control technology (RACT)
requirements for major stationary
sources of volatile organic compounds
(VOCs) located in the Richmond
moderate ozone nonattainment area and
the Northern Virginia portion of the
Metropolitan Washington D.C. serious
ozone nonattainment area. The intended
effect of this action is to approve the
submitted amendments to Virginia’s
major source VOC RACT requirements
because they strengthen Virginia’s SIP.

This action is being taken under section
110 of the Clean Air Act.

EFFECTIVE DATE: This final rule is
effective on April 11, 1997.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air, Radiation,
and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460; and Virginia
Department of Environmental Quality,
629 East Main Street, Richmond,
Virginia, 23219.

FOR FURTHER INFORMATION CONTACT:
Kristeen Gaffney, (215) 566—-2092.

SUPPLEMENTARY INFORMATION:

I. Background Information

A formal SIP revision was submitted
by Virginia on November 6, 1992
amending its VOC RACT regulation
applicable to non-CTG sources. Non-
CTG sources are those major stationary
sources or categories of stationary
sources of VOC that are not otherwise
subject to RACT by a SIP-approved
regulation developed pursuant to a
control technique guideline (CTG)
document.

On September 27, 1995, EPA
published a direct final approval of the
SIP revision (60 FR 49767). The
intended effect of this action was to
approve the amendments Virginia
submitted for its major source VOC
RACT requirements because those
amendments strengthened the SIP and
satisfied the “RACT Catch-Up”
requirements of section 182 (a)(2)(A) of
the Clean Air Act (the Act). EPA issued
the direct final rulemaking without
prior proposal because the Agency
viewed it as noncontroversial and
anticipated no adverse public
comments. The final approval was
published in the Federal Register with
a provision for a 30 day comment period
(60 FR 49767). Concurrently, a notice of
proposed rulemaking (NPR) pertaining
to the same amendments to Virginia’s
VOC RACT requirements was also
published in the Federal Register on
September 27, 1995 (60 FR 49813). EPA
announced that the final rule would
convert to a proposed rule in the event
that adverse comments were submitted
to EPA within 30 days of publication of
the final rule. Since EPA received one
adverse comment regarding the direct
final rule during the prescribed
comment period, the final rule
converted to a proposal, and on

December 8, 1995 (60 FR 62990), EPA
withdrew its otherwise effective date.
Today’s final rulemaking action
addresses the comment received during
the public comment period and
announces EPA’s final action on this
SIP revision. Other specific
requirements of VOC RACT *“‘Catch-
Ups” and the rationale for EPA’s action
were explained in the rulemaking
notices published on September 27,
1995 and will not be restated here.

I1. Public Comment and EPA’s
Response

One letter of comment was submitted
on the action taken by EPA on
September 27, 1995. The letter was
submitted on behalf of the Bear Island
Paper Company on October 26, 1995.
The following discussion summarizes
and responds to the comments received.

Comment: The commenter stated that
EPA should not approve the revision to
Virginia’s SIP because the regulation
does not address circumstances where,
despite the best efforts of Virginia and
the subject source, the compliance
deadline cannot be met because an
appropriate RACT level cannot be
determined within a timely fashion. The
commenter suggests that the SIP
revision be rewritten to set forth a new
compliance deadline or, alternatively,
set forth a mechanism for establishing a
new deadline. The commenter argues
that these provisions are warranted
because EPA has not issued the relevant
guidance documents required by section
183 of the CAA. The commenter asserts
that Virginia has not been able to rely
on EPA guidance in determining RACT
for many sources.

EPA Response: EPA disagrees with
the commenter’s remarks. The
Commonwealth of Virginia chose the
appropriate deadline of May 31, 1995,
for compliance of all Non-CTG sources
subject to RACT. The May 31, 1995
deadline for compliance with RACT was
established in the CAA section
182(b)(2). Section 182(b)(2) requires
states to submit SIP revisions requiring
RACT on major stationary sources of
VOCs that “provide for the
implementation of the required
measures as expeditiously as practicable
but no later than May 31, 1995.”
Sources wishing to receive an extension
of the RACT compliance deadline have
the ability to request a compliance date
extension from the Commonwealth of
Virginia. In those instances where a
source can clearly demonstrate the need
for a compliance date extension from a
SIP regulation’s deadline, and the
Commonwealth of Virginia determines
such a compliance date extension is
justifiable, the Commonwealth may
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request a approval of a source-specific
SIP revision.

I11. Final Action

EPA is approving the revisions to
Virginia rule § 120-04-0407 “‘Standard
for Volatile Organic Compounds”
submitted on November 6, 1992 as a
revision to the Virginia SIP.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

IVV. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, EPA
certifies that it does not have a
significant impact on any small entities
affected. Moreover, due to the nature of
the Federal-State relationship under the
CAA, preparation of a flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,

427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule’” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action to approve revisions to the
Virginia SIP VOC control requirements
must be filed in the United States Court
of Appeals for the appropriate circuit by
May 12, 1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be

challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Hydrocarbons,
Incorporation by reference, Ozone.

Dated: February 25, 1997.
Stanley L. Laskowski,
Acting Regional Administrator, Region Ill.

Chapter I, title 40, of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart VV—Virginia
2. Section 52.2420 is amended by

adding paragraphs (c)(106) to read as
follows:

§52.2420 Identification of plan.
* * * * *

(106) Revisions to the Virginia State
Implementation Plan submitted on
November 6, 1992 by the Virginia
Department of Environmental Quality:

(i) Incorporation by reference.

(A) Letter of November 6, 1992 from
the Virginia Department of
Environmental Quality transmitting
revisions to Virginia’s State
Implementation Plan, pertaining to
volatile organic compound requirements
in Virginia’s air quality regulations
adopted by the Virginia State Air
Pollution Control Board on October 30,
1992 and effective on January 1, 1993.

(B) Revisions to § 120-04-0407 (A),
(B), and (C) that lower the applicability
threshold for RACT to 50 tons per year
in the Virginia portion of the
Metropolitan Washington, D.C. serious
0zone nonattainment area and add a
RACT compliance date of May 31, 1995
for major VOC sources in the Richmond
moderate 0zone nonattainment area,
and the Virginia portion of the
Metropolitan Washington, D.C.
nonattainment area, effective January 1,
1993.

(ii) Additional material.

(A) Remainder of State submittal
pertaining to § 120-04-0407.
* * * * *
[FR Doc. 97-6080 Filed 3—-11-97; 8:45 am]
BILLING CODE 6560-50-P
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40 CFR Part 52

[VA059-5016a and VA060-5016a; FRL—
5698-1]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia,;
Standards for Volatile Organic
Compound (VOC) Emissions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving two State
Implementation Plan (SIP) revisions
submitted by the Commonwealth of
Virginia. These revisions pertain to
amendments to Virginia’s controls on
sources of volatile organic compound
(VOC) emissions in the Northern
Virginia portion of the Metropolitan
Washington DC serious ozone
nonattainment area and the Richmond
moderate 0zone nonattainment area.
These revisions were submitted to
impose additional control measures on
sources of VOC emissions to provide
emissions reductions which are
creditable toward the 15% Rate of
Progress Plan (15% ROP Plan) in the
Northern Virginia portion of the
Metropolitan Washington DC
nonattainment area; and to impose
additional control measures in the
Richmond nonattainment area to reduce
VOC emissions. The intended effect of
today’s action is to approve the
submitted amendments to Virginia’s
rules imposing additional controls on
sources of VOCs because they
strengthen the Virginia SIP and provide
creditable measures upon which
Virginia can rely in the 15% ROP Plan
for Northern Virginia. Additionally,
EPA is taking action in this rulemaking
to approve a renumbering of the revised
Virginia regulations submitted in these
SIP revisions. This action is being taken
under section 110 of the Clean Air Act
(CAA).

DATES: This final rule is effective April
28, 1997, unless within April 11, 1997,
adverse or critical comments are
received. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: Comments may be mailed to
David L. Arnold, Chief, Ozone/CO and
Mobile Sources Section, Mailcode
3AT21, U.S. Environmental Protection
Agency, Region 111, 841 Chestnut
Building, Philadelphia, Pennsylvania

19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107 and the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia, 23219.

FOR FURTHER INFORMATION CONTACT:
Kristeen Gaffney, (215) 566—-2092, or via
e-mail at
gaffney.kristeen@epamail.epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Section 182(b)(1) of the CAA requires
ozone nonattainment areas with
classifications of moderate and above to
develop plans to reduce area-wide VOC
emissions by 15 percent from a 1990
baseline. These 15% Rate of Progress
(ROP) Plans were to be submitted by
November 15, 1993 and the reductions
were required to be achieved within 6
years of enactment or November 15,
1996.

This rulemaking addresses two SIP
revisions submitted by the
Commonwealth of Virginia. The first
revision, submitted on April 22, 1996,
consists of two new regulations and
revisions to previously SIP-approved
State regulations to regulate sources of
volatile organic compounds (VOCs). The
second SIP revision also addressed in
this rulemaking, submitted by the
Virginia Department of Environmental
Quality on April 26, 1996, consists of
revisions to Virginia Regulation 120-
04-40—"Emission Standards for Open
Burning.”

The amendments to Virginia’s SIP
require reasonably available control
technology (RACT) determinations on
all sources with the theoretical potential
to emit 25 tons per year (TPY) or greater
of VOCs in the Northern Virginia
portion of the Metropolitan Washington
DC nonattainment area. This
amendment lowers the RACT
applicability threshold from the CAA
mandated 50 TPY to 25 TPY in the
Northern Virginia area. The
Commonwealth relies, in part, on the
reductions achieved by lowering the
RACT applicability threshold to satisfy
the Northern Virginia portion of the
15% ROP Plan for the Metropolitan
Washington DC nonattainment area.

These SIP revisions impose additional
VOC reduction measures on graphic arts
processes, lithographic printing
processes, and impose restrictions on
open burning in both the Northern
Virginia portion of the Metropolitan
Washington DC nonattainment area and
in the Richmond nonattainment area.
Elsewhere in today’s Federal Register,
EPA is proposing conditional interim
approval of the 15% ROP Plan for the
Northern Virginia portion of the
Metropolitan Washington DC
nonattainment area. It should be noted
that a redesignation request and
maintenance plan for the Richmond
area are currently pending before EPA.
The reductions achieved by these SIP
revisions in the Richmond area are part
of the maintenance plan portion of the
Commonwealth’s redesignation request
for Richmond. The redesignation
request and maintenance plan
themselves will be the subject of a
separate rulemaking by EPA.

1. Summary of the Virginia Submittals

The April 22, 1996 submittal consists
of revisions to Virginia rule 120-1
“‘General Definitions”’, rule 120-4-4,
“Emission Standards for General
Process Operations”, rule 120-4-36,
“Emission Standards for Flexographic,
Packaging Rotogravure, and Publication
Rotogravure Printing Lines”, and
Appendix S (“Air Quality Programs
Policies and Procedures”), plus
submittal of new rules 120-4-43
“Emission Standards for Sanitary
Landfills”” and rule 120-4-45,
“Emission Standards for Lithographic
Printing Processes”. Please note that
EPA is not taking action on rule 120-4—
43 “Emission Standards for Sanitary
Landfills,” (renumbered to be Article
43, Rule 4-43, 9 VAC 5-40-5800) in this
direct final rulemaking. That revision to
the Virginia SIP will be the subject of a
separate rulemaking. The April 26, 1996
SIP revision consists of revisions to
Virginia regulation 120-04—40,
“Emission Standards for Open
Burning.”

The Commonwealth of Virginia is in
the process of renumbering its
Regulations for the Control and
Abatement of Air Pollution. The
regulations submitted for revision as
part of this review have been
renumbered and adopted by the
Commonwealth as follows:

Virginia regulation

Former rule number

Revised rule number

General Definitions ........ccccccveveviiee v

General Process Operations ...........cccceevevvreennnen.

Flexographic and rotogravure printing

VA 120-01-02 ....
VA 120-04-04 ....

VA 120-01-01 .............

VA 120-04-36 .............

9 VAC 5-10-10.

9 VAC 5-10-20.

9 VAC 5-40-240-420.

9 VAC 5-40-5060-5190.
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Virginia regulation

Former rule number

Revised rule number

Open Burning
Lithographic Printing

VA 120-04-40
VA 120-04-45

9 VAC 5-40-5600-5640.
9 VAC 5-40-7800-7940.

While the purpose of this rulemaking
is to act upon the SIP revisions as
meeting the requirements of the CAA
and achieving reductions creditable for
the 15% ROP Plan, EPA is also taking
action to approve of the renumbering of
the above regulations in today’s
rulemaking and incorporating them in
the Virginia SIP. Please note that
throughout the rest of this rulemaking,
the rules will be referred to by the
newly revised numbering scheme.

The SIP revision submitted by the
Commonwealth on April 22, 1996, also
contains revisions to the requirements
for sources of nitogen oxides (NOx) in
section 9 VAC 5-40-310 (formerly
numbered 120-04-0408). Virginia’s rule
to impose RACT on major stationary
NOx sources in Northern Virginia was
originally submitted as a SIP revision to
EPA on November 9, 1992. EPA has not
yet taken final rulemaking action on this
SIP revision. The Commonwealth’s
April 22, 1996 submittal revises section
9 VAC 5-40-310 from the version of the
rule originally submitted to EPA on
November 9, 1992. EPA is currently
evaluating the combined revisions
submitted by the Commonwealth to
impose RACT on major stationary
sources of NOx, and shall take action on
section 9 VAC 5-40-310 in a separate
rulemaking notice.

I11. Detailed Description of the SIP
Revisions

A. Revisions to 9 VAC 5-10-20 “General
Definitions”

Definitions were added for “Federally
enforceable”, “Implementation plan’’;
“‘Potential to Emit” and ‘‘State
enforceable”; and definitions were
revised for “Administrator’” and
“Volatile organic compound”.

B. Revisions to Article 4 ““Emission
Standards for General Process
Operations” (Rule 4-4), Subsection 9-
VAC 5-40-300 “‘Standard for Volatile
Organic Compounds”

Subsection 9-VAC 5-40-300 applies
to any facility with the theoretical
potential to emit 25 tpy or greater of
VOCs that is not already subject to a SIP
regulation developed pursuant to a
federal Control Technique Guideline
(CTG) or to any other federally approved
SIP RACT rule. The CAA requires RACT
for all major stationary sources (defined
in serious ozone nonattainment areas as
sources emitting 50 tons per year) of

VOCs in nonattainment areas not
otherwise covered by a CTG-based SIP
regulation. Section 5-40-300 meets this
requirement and requires source-
specific RACT determinations for all
sources meeting the major source
definition not already subject to a CTG
or source category based RACT limit.

In the April 22, 1996 SIP revision, the
applicability threshold has been
lowered from the CAA mandated 50
TPY to 25 TPY in the Northern Virginia
portion of the Metropolitan Washington
DC ozone nonattainment area. The VOC
RACT requirement now applies to all
facilities that are within a stationary
source and have a theoretical potential
to emit 25 tpy or greater in the Northern
Virginia portion of the nonattainment
area. The 15% ROP Plan for the
Northern Virginia portion of the
Metropolitan Washington D.C. area
relies on this control strategy to satisfy
the 15% VOC reduction goal. The
revised Virginia regulation requires
sources with the potential to emit 50 tpy
VOCs or greater in Northern Virginia
and sources with the potential to emit
100 tpy VOCs or greater in Richmond to
meet the CAA-mandated May 31, 1995
RACT compliance deadline. The revised
Virginia regulation requires sources
with the potential to emit equal to or
greater than 25 tpy but less than 50 tpy
in Northern Virginia to comply with
RACT no later than May 31, 1996.

Avrticle 4 “Emission Standards for
General Process Operations’ (Rule 4-4),
subsection 9 VAC 5-40-420 *‘Permits”
was clarified by adding that the
“operation” of a facility is also an
activity for which a source may be
required to obtain a permit.

C. Article 36 “Emission Standards for
Flexographic, Packaging Rotogravure,
and Publication Rotogravure Printing
Lines” (Rule 4-36)

Rule 4-36 is an existing SIP approved
rule that has been revised to lower the
applicability from 100 tpy to 25 tpy in
the Northern Virginia area, add
applicability to surface coatings other
than printing inks, add alternative
procedures for determining compliance,
add compliance requirements for single
and multiple printing lines and
averaging periods, and clarify certain
terms and provisions.

D. Article 45, “Emission Standards for
Lithographic Printing Processes” Rule
45, All Sections 9 VAC 5-40-7800
Through 9 VAC 5-40-7940

This is a new regulation being added
to Virginia’s SIP to control VOC
emissions from lithographic printing
processes that use a substrate other than
a textile. This rule applies to all non-
exempted lithographic printing
processes that use a substrate other than
a textile in the Northern Virginia and
Richmond areas with the theoretical
potential to emit VOCs equal to or
greater than 10 tons per year and 100
tons per year, respectively, for these
areas.

E. Revisions to Virginia regulation Part
IV, “Emission Standards for Open
Burning’ Rule 4-40

Effective April 1, 1996 new regulatory
provisions prohibit open burning of
construction waste, debris waste and
demolition waste both on site and in
landfills in the Northern Virginia
portion of the Metropolitan Washington
DC ozone nonattainment area during the
peak ozone season, the months of June,
July and August. Effective in January
2000, this ban will extend to the
Richmond and Hampton Roads ozone
nonattainment areas.

F. Revisions to Appendix S “Air Quality
Program Policies and Procedures”

Appendix S describes materials
available to the public on the
Commonwealth’s procedures and
guidelines for meeting certain VOC
regulations. Revisions being approved
today include administrative changes to
I.D and I1.C; and revisions to AQP-3
“Procedures For the Measurement of
Capture Efficiency For Determining
Compliance With Volatile Organic
Compound Emission Standards
Covering Surface Coating Operations
and Graphic Arts Printing Processes
(Flexographic, Packaging Rotogravure,
and Publication Rotogravure Printing
Lines)”.

IV. Final Action

EPA is approving the April 22, 1996
and April 26, 1996 SIP revisions
submitted by the Commonwealth of
Virginia as revisions to the Virginia SIP
except for rule 9 VAC 5-40-5800,
pertaining to sanitary landfills, and
section 9 VAC 5-40-310, pertaining to
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sources of NOx, for the reasons
discussed in this notice. EPA is
approving the SIP revisions, as
discussed in this notice, because they
satisfy CAA requirements and comport
with all applicable federal policies and
guidance.

EPA is approving these revisions
without prior proposal because the
Agency views them as noncontroversial
amendments and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve these SIP revisions should
adverse or critical comments be filed.
This action will be effective April 28,
1997 unless, by April 11, 1997, adverse
or critical comments are received. If
EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
If no such comments are received, the
public is advised that this action will be
effective on April 28, 1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

VI. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify

that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, EPA
certifies that it does not have a
significant impact on any small entities
affected. Moreover, due to the nature of
the Federal-State relationship under the
CAA, preparation of a flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule

and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “major rule” as defined by section
5 U.C.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action to approve revisions to the
Virginia SIP must be filed in the United
States Court of Appeals for the
appropriate circuit by May 12, 1997.
Filing a petition for reconsideration by
the Regional Administrator of this final
rule does not affect the finality of this
rule for the purposes of judicial review
nor does it extend the time within
which a petition for judicial review may
be filed, and shall not postpone the
effectiveness of such rule or action. This
action to approve revisions to the
Virginia SIP to control VOCs may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone.

Dated: February 25, 1997.
Stanley L. Laskowski,
Acting Regional Administrator, Region Ill.

40 CFR part 52, subpart VV of chapter
I, title 40 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.

Subpart VV—Virginia

2. Section 52.2420 is amended by
adding paragraphs (c)(113) and (c)(114)
to read as follows:

§52.2420 Identification of plan.
* * * * *
c * * *

(113) Revisions to the Virginia State
Implementation Plan submitted April
22,1996 by the Virginia Department of
Environmental Quality.

(i) Incorporation by reference.

(A) Letter of April 22, 1996 from the
Virginia Department of Environmental
Quality transmitting revisions to
Virginia’s State Implementation Plan,
pertaining to regulations to control
sources of volatile organic compounds
(VOC).

(B) Revisions to the following Virginia
regulations adopted by the Virginia
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State Air Pollution Control Board on
December 19, 1995 and effective April
1, 1996:

(1) Added Definitions to 9-VAC 5-
10-20 (General Definitions) (Former SIP
Section 120-01-02)—"Federally
enforceable”, “Implementation plan”,
‘“‘Potential to Emit”’, and ‘‘State
enforceable”; and revised definitions to
9-VAC 5-10-20 for “Administrator”
and “Volatile organic compound”’.

(2) Revisions to Article 4, Rule 4-4,
“Emission Standards for General
Process Operations’ (Former SIP
Citation—Part IV, Rule 4-4), sections 9
VAC 5-40-300A. (citation only), B., and
C. (Former SIP Sections 120—-04-0407A.,
B, and C).

(3) Revisions to Article 4, Rule 4-4,
section 9-VAC 5-40-420 (Former SIP
Section 120-04-0419)—Introductory
paragraph and paragraphs 5-40-420.1
through .5 are revised, while paragraph
5-40-420.6 is added.

(4) Revisions to Article 36, Rule 4-36
“Emission Standards for Flexographic,
Packaging Rotogravure, and Publication
Rotogravure Printing Lines” (former Part
IV, Rule 4-36), sections 9 VAC 5-40—
5060, subsections A., B. (citation only),
C.,and E.1 and .2 (Former SIP sections
120-04-3601.A. through D.1 and D.2);
additions of sections 9 VAC 5-40—
5060.D and .E.3.

(5) Revisions to Article 36, Rule 4-36,
sections 9 VAC 5-40-5070.A., B.
(citations only), (Former SIP section
120-04-3602.A., B.); C. (revised
definitions for “Flexographic printing”,
“High-solids ink or surface coating”,
“Low-solvent ink or surface coating”,
“Packaging rotogravure printing”’,
“Printing”’, “‘Publication rotogravure
printing”, “Waterborne ink or surface
coating” and added definitions for
“Compliant ink or surface coating”,
*Cleaning solutions”, “‘Electrostatic
duplication”, “Letterpress printing”’,
“Lithographic printing”, ““Non-
compliant ink or surface coating”,
“Printing Line”, ““Surface coating” and
“Web’’; deletion of “‘Roll printing”)
(Former SIP section 120-04-3602.C.).

(6) Revisions to Article 36, Rule 4-36,
Sections 9 VAC 5-40-5080.A. (Former
SIP section 120-04-3603.A.); Addition
of Section 9 VAC 5-40-5080.B.;
Deletion of SIP Sections 120-04—
3603.B., C.; Revisions to Sections 9 VAC
5-40-5130.A., B. (Former SIP sections
120-04-3609.A., B.); Addition of
Sections 9 VAC 5-40-5130.C., D., E;;
Revisions to Section 9 VAC 5-40—
5140.A. (Former SIP section 120-04—
3610.A.); Addition of Section 9 VAC 5—
40-5140.B.; Revisions to Sections 9
VAC 5-40-5190 (Former SIP Section
120-04-3615)—Introductory paragraph
and paragraphs 5-40-5190.1 through .5

are revised, while paragraph 5-40—
5190.6 is added.

(7) Revised citations of Article 36,
Rule 4-36, Sections 9 VAC 5-40-5090,
5-40-5100, 5-40-5150, 5-40-5160, 5-
40-5170 and 5-40-5180 (SIP Sections
120-04-3605, 120-04-3606, 120-04—
3611, 120-04-3612, 120-04-3613, and
120-04-3614 respectively).

(8) Addition of Article 45, “Emission
Standards for Lithographic Printing
Processes’ (Rule 4-45), Sections 9 VAC
5-40-7800 through 9 VAC 5-40-7850
inclusive; Sections 9 VAC 5-40-7880
through 9 VAC 5-40-7940 inclusive.

(9) Revisions to Appendix S (““Air
Quality Program Policies and
Procedures™), sections I.D and 1I.C.

(10) Revisions to AQP-3 ““Procedures
For the Measurement of Capture
Efficiency For Determining Compliance
With Volatile Organic Compound
Emission Standards Covering Surface
Coating Operations and Graphic Arts
Printing Processes (Flexographic,
Packaging Rotogravure, and Publication
Rotogravure Printing Lines)”.

(i) Additional material.

(A) Remainder of April 22, 1996
Commonwealth submittal pertaining to
regulations 4-4, 4-36, 4-45 and
Appendix S.

(114) Revisions to the Virginia State
Implementation Plan submitted April
26, 1996 by the Virginia Department of
Environmental Quality.

(i) Incorporation by reference.

(A) Letter of April 26, 1996 from the
Virginia Department of Environmental
Quality transmitting revisions to
Virginia’s State Implementation Plan.

(B) Revisions to the following Virginia
regulation adopted by the Virginia State
Air Pollution Control Board on
December 19, 1995 and effective April
1, 1996:

(1) Revisions to Article 40, Rule 4-40
“Emission Standards for Open Burning”
[former Part IV, Rule 4-40], Sections 9
VAC 5-40-5600.A.(all revisions) and B.
(citation only) (Former SIP Sections 12—
04-4001.A. and .B.) Addition of Section
9 VAC 5-40-5600.C.

(2) Revisions to Article 40, Rule 4-40,
Sections 9 VAC 5-40-5610.A.and B.
(citations only) (Former SIP Sections
120-04-4002.A. and B.); revised citation
for the definitions “‘refuse’” and
“household refuse” in Section 5-40—
5610.C. (Former SIP Section 120-04—
4002.C.), added definitions in Section
5-40-5610.C for ““Clean burning waste”,
“Landfill”’, “Local landfill”’, “Sanitary
landfill”” and ““Special incineration
device”.

(3) Addition of Sections 9 VAC 5-40—
5620 (Open Burning Prohibitions), 9
VAC 5-40-5630 (Permissible Open

Burning), and 9 VAC 5-40-5640
(Waivers).

(4) Revisions to Appendix D (Forest
Management and Agricultural
Practices), Sections Il (introductory
sentence), II.E. and III.F.

(i) Additional material.

(A) Remainder of April 22, 1996
Commonwealth submittal pertaining to
regulation 4-40.

[FR Doc. 97-6079 Filed 3-11-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81
[VA068-5018a, VA066-5018a; FRL-5688-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Designation of Areas for Air Quality
Planning Purposes; Virginia,;
Redesignation to Attainment of the
Hampton Roads Ozone Nonattainment
Area, Approval of the Maintenance
Plan and Mobile Emissions Budget

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a
redesignation request and two State
Implementation Plan (SIP) revisions
submitted by the Commonwealth of
Virginia. On August 27, 1996, the
Commonwealth of Virginia submitted a
request to redesignate the Hampton
Roads marginal ozone nonattainment
area to attainment and a maintenance
plan as a SIP revision. This request is
based upon three years of complete,
quality-assured ambient air monitoring
data for the area which demonstrate that
the National Ambient Air Quality
Standard (NAAQS) for ozone has been
attained. On August 29, 1996 Virginia
submitted a second SIP revision
establishing the mobile emissions
budget (also known as a motor vehicle
emissions budget) for the Hampton
Roads ozone nonattainment area. The
SIP revisions establish a maintenance
plan for Hampton Roads including
contingency measures which provide
for continued attainment of the ozone
NAAQS until the year 2008; and adjust
the motor vehicle emissions budget
established in the maintenance plan for
Hampton Roads to support the area’s
transportation plans in the horizon
years 2015 and beyond. Under the Clean
Air Act (the Act), nonattainment areas
may be redesignated to attainment if
sufficient data are available to warrant
the redesignation and the area meets the
Act’s other redesignation requirements.
The intended effect of this action is to
approve the redesignation request, the
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maintenance plan and the motor vehicle
emissions budget for Hampton Roads.
This action is being taken under
sections 107 and 110 of the Act.

DATES: This action will become effective
April 28, 1997 unless notice is received
on or before April 11, 1997 that adverse
or critical comments will be submitted.
If the effective date is delayed, timely
notice will be published in the Federal
Register.

ADDRESSES: Written comments may be
mailed to David L. Arnold, Chief,
Ozone/Carbon Monoxide, and Mobile
Sources Section, Mailcode 3AT21, U.S.
Environmental Protection Agency—
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania, 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Persons interested in examining
these documents should schedule an
appointment with the contact person
(listed below) at least 24 hours before
the visiting day. Copies of the
documents relevant to this action are
also available at the Virginia
Department of Environmental Quality,
629 East Main Street, Richmond,
Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Kristeen Gaffney, Ozone/Carbon
Monoxide and Mobile Sources Section
(3AT21), USEPA—Region Ill, 841
Chestnut Building, Philadelphia,
Pennsylvania 19107, or by telephone at:
(215) 566-2092. Questions may also be
addressed via e-mail, at the following
address:
Gaffney.Kristeen@epamail.epa.gov
[Please note that only written comments
can be accepted for inclusion in the
docket.]

SUPPLEMENTARY INFORMATION:
I. Background

Under section 107(d)(1) of the Act as
amended in 1990, in conjunction with
the Governor of Virginia, EPA was
required to designate Hampton Roads as
nonattainment because the area violated
the ozone standard during the years
1987-1989. The Hampton Roads
marginal 0zone nonattainment area
consists of the following localities:
James City County, Poquoson City, York
County, Portsmouth City, Chesapeake
City, Suffolk City, Hampton City,
Virginia Beach City, Newport News
City, Williamsburg City and Norfolk
City.

S%ction 107(d)(3)(E) of the Act
outlines the requirements to be met for

an area to be redesignated from
nonattainment to attainment. These
requirements are: (1) The area must
have attained the applicable NAAQS;
(2) the area must meet all applicable
requirements under section 110 and part
D of the Act; (3) the area must have a
fully approved SIP under section 110(k)
of the Act; (4) the air quality
improvement must be due to permanent
and enforceable measures; and, (5) the
area must have a fully approved
maintenance plan pursuant to section
175A of the Act.

Attainment of the ozone NAAQS is
determined by the expected number of
exceedances in a calendar year. The
method for determining attainment of
the ozone NAAQS is contained in 40
CFR 50.9 and appendix H to that
section. The simplest method by which
expected exceedances are calculated is
by averaging actual exceedances of the
0.12 parts per million (ppm) ozone
NAAQS at each monitoring site over a
three year period. An areais in
attainment of the standard if this
average results in expected exceedances
for each monitoring site in the area of
1.0 or less per calendar year. When a
valid daily maximum hourly average
value is not available for each required
monitoring day during the year, the
missing days must be accounted for
when estimating exceedances for the
year.

Ambient air quality data recorded in
the Hampton Roads area, between the
years 1993-1995 shows attainment of
the ozone NAAQS. The data for these
years meets EPA’s completeness criteria
of 75% or greater data capture.
Furthermore, the area remained free of
violations during the 1996 ozone
season.

In the “‘Review of Virginia’s
Submittals” below, EPA will explain
how the redesignation request and
maintenance plan SIP revision meet the
requirements of Section 107 (d)(3)(E) of
the Act pertaining to redesignations to
attainment. In Section IV, EPA will
review Virginia’s motor vehicle
emissions budget SIP revision. A
Technical Support Document (TSD) has
also been prepared by EPA on these
rulemaking actions, which explains
EPA’s review in further detail. Copies of
the TSD are available from the EPA
Regional office listed in the ADDRESSES
section of this document in addition to
being available for public inspection at
that office.

Il. Review of Virginia’s Submittals

Following is a brief description of
how the Commonwealth of Virginia’s
August 27, 1996 submittal fulfills the
five requirements of redesignation

requests from section 107(d)(3)(E) of the
Act. Because the maintenance plan is a
critical element of the redesignation
request, EPA will discuss its evaluation
of the maintenance plan under its
analysis of the redesignation request.

1. Attainment of the Ozone NAAQS

The submittal contains an analysis of
ozone air quality data which is relevant
to the maintenance plan and to the
redesignation request for the Hampton
Roads o0zone nonattainment area.
Ambient ozone monitoring data during
1993 through 1995 show attainment of
the ozone NAAQS in Hampton Roads,
Virginia. See 40 CFR Section 50.9 and
Appendix H. The Commonwealth of
Virginia’s request for redesignation
includes documentation that the entire
area has complete quality assured data
showing attainment of the standard over
the most recent consecutive three
calendar year period prior to submittal
of the request (1993-1995). This request
is based on ambient air ozone
monitoring data collected from three
0zone monitoring stations in the area.
Furthermore, it is relevant to note that
the Hampton Roads area showed
continued attainment of the ozone
NAAQS during the most recent ozone
season 1996. The data clearly show an
expected exceedance rate of less than
1.0 per year since 1993. The technical
support document (TSD) explains the
calculation of the air quality monitoring
data in more detail. The Hampton Roads
area has met the first statutory criterion
for redesignation to attainment of the
ozone NAAQS. Virginia has committed
to continue monitoring the air quality in
this area in accordance with the Act’s
requirements as prescribed in 40 CFR
Part 58, which is required, among other
things, to meet the second statutory
criterion for redesignation to attainment.

2. Meeting Applicable Requirements of
Section 110 and Part D

For purposes of redesignation, to meet
the requirement that the SIP contain all
applicable requirements under the Act,
EPA has reviewed the SIP to ensure that
it contains all measures that were due
under the Act prior to or at the time the
Commonwealth submitted its
redesignation request. The
Commonwealth of Virginia has been
fully implementing the EPA approved
section 110 (a)(2) and Part D
requirements of the 1977 Act applicable
to the Hampton Roads area. The Clean
Air Act Amendments of 1990, however,
modified section 110(a)(2) and, under
Part D, revised section 172 and added
new requirements for all nonattainment
areas. Therefore, for purposes of
redesignation, EPA has reviewed the SIP
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and determined that it contains all
measures that were due under the Act
as revised in 1990, discussed below.

2.A. Section 110 Requirements

Under section 107(d)(3)(E)(v) of the
Act, for a redesignation request to be
approved, the Commonwealth must
have met all requirements that applied
to the subject area prior to or at the same
time as the submission of a complete
redesignation request. Virginia
submitted a complete redesignation
request on August 27, 1996.

Requirements of the Act that come
due subsequently continue to be
applicable to the area at later dates (see
section 175A of the Act) and, if
redesignation of any of the areas is
disapproved, the Commonwealth
remains obligated to fulfill those
requirements. These requirements are
discussed in the following EPA
documents: ““Procedures for Processing
Requests to Redesignate Areas to
Attainment,” John Calcagni, Director,
Air Quality Management Division,
September 4, 1992; **State
Implementation Plan (SIP) Actions
Submitted in Response to Clean Air Act
(CAA) Deadlines,” John Calcagni,
Director, Air Quality Management
Division, October 28, 1992; and ‘“State
Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) on or after
November 15, 1992, Michael H.
Shapiro, Acting Assistant
Administrator, September 17, 1993.

Although section 110 of the Act was
amended in 1990, the Hampton Roads,
Virginia SIP meets the requirements of
section 110 (a)(2) of the amended Act.
A number of the requirements did not
change in substance and, therefore, the
preamendment SIP met these
requirements. As to those requirements
that were amended, many duplicate
other requirements of the Act (see 57 FR
23936 and 23939, June 23, 1992). EPA
has analyzed the SIP and determined
that it is consistent with the
requirements of amended section
110(a)(2) of the Act. The SIP revision
has been adopted by the Commonwealth
after reasonable notice and public
hearing. The SIP contains enforceable
emission limitations adequate to
produce attainment, requires
monitoring, compiling, and analyzing
ambient air quality data. It provides for
adequate funding, staff, and associated
resources necessary to implement SIP
requirements, has provisions for
Prevention of Significant Deterioration
(PSD) and New Source Review (NSR),

and requires stationary source emissions
monitoring and reporting. There are no
outstanding requirements for volatile
organic compound (VOC) reasonably
available control technology
requirements (RACT) in the Hampton
Roads area, as discussed further under
“Part D Requirements’ below.

2.B. Part D Requirements

Under part D, an area’s classification
determines the requirements to which it
is subject. Subpart 1 of part D sets forth
the basic requirements applicable to all
nonattainment areas. Subpart 2 of part
D establishes additional requirements
for nonattainment areas classified under
table 1 of section 181(a). As described
in the General Preamble for the
Implementation of Title 1, specific
requirements of subpart 2 may override
the general provisions of subpart 1 (57
FR 13501). The Hampton Roads area is
classified as marginal. Therefore, in
order to be redesignated to attainment,
it must meet the requirements of subpart
1 of part D, specifically sections 172(c)
and 176, as well as the applicable
requirements of subpart 2 of part D that
apply to marginal areas (subsection
182(a)).

2.B.1. Subpart 1 of part D—Section
172(c) Plan Provisions

Under section 172(b), the section
172(c) requirements are applicable no
later than three years after an area has
been designated as nonattainment under
the Act. In the case of Hampton Roads,
the Commonwealth has satisfied all of
the section 172(c) requirements
necessary for redesignation.

The Hampton Roads area was
designated marginal nonattainment on
November 6, 1991 [56 FR 56694]. In the
case of marginal ozone nonattainment
areas, the section 172(c)(1) Reasonably
Available Control Measures requirement
was superseded by the section 182(a)(2)
RACT requirements, which did not
require nonattainment areas newly
designated marginal after enactment of
the 1990 amendments to submit RACT
corrections.® Thus, no additional RACT
submissions were required for the
Hampton roads area to be redesignated.
Also, by virtue of provisions under
section 182(a), areas designated as
marginal do not have to submit an
attainment demonstration.

With respect to the section 172(c)(2)
Reasonable Further Progress (RFP)
requirement, because Hampton Roads
has attained the ozone NAAQS, no RFP
requirements apply.

1Refer to the General Preamble for the
Implementation of Title 1, [57 FR 13503], and the
VOC RACT Fix-Up rulemaking published at 58 FR
49458.

The section 172(c)(3) emissions
inventory requirement has been met by
the submission and approval of the 1990
base year inventory for Hampton Roads
required under subpart 2 of part D,
section 182(a)(1). Virginia submitted its
1990 base year inventory for the
Hampton Roads area, which was
approved by EPA on September 16,
1996 [61 FR 48629].

As for the section 172(c)(5) NSR
requirement, EPA has determined that
areas being redesignated need not
comply with the NSR requirement prior
to redesignation provided that the area
demonstrates maintenance of the
standard without part D NSR in effect.
See memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation, dated October 14, 1994,
entitled ““Part D New Source Review
(part D NSR) Requirements for Areas
Requesting Redesignation to
Attainment.” The rationale for this view
is described fully in that memorandum,
and is based on EPA’s authority to
establish de minimis exceptions to
statutory requirements. See Alabama
Power Co. v. Costle, 636 F. 2d 323, 360-
61 (D.C. Cir. 1979). Upon redesignation
of this area to attainment, the
prevention of significant deterioration
provisions (PSD) contained in part C of
title | of the Act are applicable. Virginia
received full delegation of authority of
the Federal PSD program on June 3,
1981. [See 40 CFR 52.2451]

2.B.2. Subpart 1 of Part D—Section 176
Conformity Plan Provisions

Section 176 of the Act requires states
to revise their SIPs to establish criteria
and procedures to ensure that federal
actions, before they are taken, conform
to the air quality planning goals in the
applicable SIP. The requirement to
determine conformity applies to
transportation plans, programs and
projects developed, funded or approved
under Title 23 U.S.C. or the Federal
Transit Act (*‘transportation
conformity”), as well as to all other
federal actions (‘“‘general conformity”’).
Section 176 further provides that the
conformity revisions to be submitted by
states must be consistent with federal
conformity regulations that the Act
required EPA to promulgate. Congress
provided for the state revisions to be
submitted one year after the date for
promulgation of final EPA conformity
regulations. When that date passed
without such promulgation, EPA’s
General Preamble for the
Implementation of Title | informed
states that the conformity regulations
would establish submittal dates [see 57
FR 13498, 13557 (April 16, 1992)].
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The EPA promulgated final
transportation conformity regulations on
November 24, 1993 (58 FR 62188) and
general conformity regulations on
November 30, 1993 (58 FR 63214).
These conformity rules require that
states adopt both transportation and
general conformity provisions in their
SIPs for areas designated nonattainment
or subject to a maintenance plan
approved under section 175A of the Act.
Pursuant to section 51.396 of the
transportation conformity rule and
section 51.851 of the general conformity
rule, the Commonwealth of Virginia is
required to submit a SIP revision
containing transportation conformity
criteria and procedures consistent with
those established in the federal rule.
Similarly, Virginia is required to submit
a SIP revision containing general
conformity criteria and procedures
consistent with those established in the
federal rule.

Although this redesignation request
was submitted to EPA after the due
dates for the SIP revisions for
transportation conformity (58 FR 62188)
and general conformity (58 FR 63214)
rules, EPA has interpreted the
conformity requirements as not being
applicable requirements for purposes of
evaluating the redesignation request
under section 107(d) of the Act. The
rationale for this is based on a
combination of two factors.

First, the requirement to submit SIP
revisions to comply with the conformity
provisions of the Act continues to apply
to areas even after redesignation to
attainment. Therefore, the
Commonwealth remains obligated to
adopt the transportation and general
conformity rules even after
redesignation. While redesignation of an
area to attainment enables the area to
avoid further compliance with most
requirements of section 110 and part D
of the Act, since those requirements are
linked to the nonattainment status of an
area, the conformity requirements apply
to both nonattainment and maintenance
areas. Second, EPA’s federal conformity
rules require the performance of
conformity analyses in the absence of
state-adopted rules. Therefore, a delay
in adopting state rules does not relieve
an area from the obligation to
implement conformity requirements.

Because areas are subject to the
conformity requirements regardless of
whether they are redesignated to
attainment and must implement
conformity under federal rules if state
rules are not yet adopted, these
requirements are not applicable
requirements for purposes of evaluating
a redesignation request.

Therefore, EPA has modified its
national policy regarding the
interpretation of the provisions of
section 107(d)(3)(E) of the Act
concerning the applicable requirements
for purposes of reviewing an ozone
redesignation request. Under this new
policy, for the reasons just discussed,
EPA believes that the ozone
redesignation request for Hampton
Roads may be approved
notwithstanding the lack of approved
Commonwealth transportation and
general conformity rules.

2.B.3. Subpart 2 of part D—Section 182
Provisions for Ozone Nonattainment
Areas

The Hampton Roads nonattainment
area is classified as marginal and is
subject to the requirements of section
182(a) of the Act. The Commonwealth
was required to meet the emission
inventory requirement of section
182(a)(1) and the emissions statement
program requirement of section
182(a)(3)(b).

Section 182(a)(1) required an
emissions inventory as specified by
section 172(c)(3) of actual emissions of
carbon monoxide (CO), volatile organic
compounds (VOC) and nitrogen oxides
(NOx) from all sources by November 15,
1992. Virginia submitted its 1990 base
year inventory for the Hampton Roads
area which was approved by EPA on
September 16, 1996 [61 FR 48629].

Section 182(a)(3)(B) required a SIP
revision by November 15, 1992 to
require stationary sources of VOC and
NOx emissions to report the actual
emissions of these pollutants annually.
On November 4, 1992, Virginia
submitted rule revisions implementing
the emission statement requirement.
EPA approved Virginia’s Emission
Statement program as a SIP revision on
May 2, 1995, codified at 40 CFR
52.2420(c)(103).

As discussed above, RACT corrections
are not required under section 182(a)(2)
for areas such as Hampton Roads that
were not designated nonattainment
until after the 1990 CAA Amendments.
Additionally, section 182(a)(2) does not
require the submission of an inspection
and maintenance SIP revision for
Hampton Roads. Likewise, as discussed
above under the part 172 requirements,
the Commonwealth need not comply
with the requirements of section 182(a)
concerning revisions to the part D NSR
program in order to be redesignated.

Section 182(3) requires submission of
periodic inventories every three years
from 1990 until the area is redesignated
attainment. The maintenance plan for
Hampton Roads contains a full emission
inventory for the attainment year 1993,

as discussed below in section 5.A.
Because the attainment year is the same
as the year the first periodic inventory
came due, the maintenance plan
satisfies this requirement.

3. Fully Approved SIP Under Section
110(k) of the Act

EPA has determined that the
Commonwealth of Virginia has a fully
approved SIP under section 110(k),
which also meets the applicable
requirements of section 110 and Part D
as discussed above. Therefore, the
redesignation requirement of section
107(d)(3)(E) (ii) has been met.

4. Improvement in Air Quality Due to
Permanent and Enforceable Measures

The Commonwealth must be able to
reasonably attribute air quality
improvements in the area to emission
reductions which are permanent and
enforceable. Attainment resulting from
temporary reductions in emission rates
or unusually favorable meteorological
conditions does not qualify for
redesignation.

Under the 1977 Act, EPA approved
the Commonwealth of Virginia SIP
control strategy for the Hampton Roads,
Virginia area. EPA determined the
emission reductions were achieved as a
result of those enforceable rules.

Several other enforceable control
measures have come into place since the
Hampton Roads, Virginia area violated
the ozone NAAQS. Significant
reductions in ozone precursor emissions
are attributed to federal mobile source
emission control programs. Specifically,
reductions occurred due to the Federal
Motor Vehicle Control Program
(FMVCP) due to the mandatory lowering
of fuel volatility and automobile fleet
turnover. Effective in 1993, the Reid
Vapor Pressure (RVP) of gasoline
decreased from 9.9 pounds per square
inch (psi) to 7.8 psi in the Hampton
Roads area. Beginning in 1995, federal
reformulated gasoline (RFG) was
implemented in Hampton Roads as a
replacement to low RVP gasoline. The
benefits of RFG will be discussed later
in this document under the
maintenance plan control strategies.

Virginia developed a design year
emissions inventory representing the
“‘worst case’” emissions scenario that
contributes to ozone violations as a
starting point for the redesignation
request. The design year chosen by
Virginia for Hampton Roads is 1988, a
year that was particularly conducive to
ozone violations in eastern U.S.
nonattainment areas. The maintenance
plan contains a comprehensive
emissions inventory of ozone
precursors, VOCs, NOx and CO, for the
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year 1988 to establish the amount of
emission reductions achieved to reach
attainment with the ozone NAAQS in
the 1993 attainment year.

The amount of reductions achieved
from FMVCP and RVP programs
between 1988 and 1993 was determined
using EPA’s mobile emission inventory
model MOBILE 5.0a and relevant
vehicle miles traveled (VMT) data. As a
result of these permanent and
enforceable reductions, VOC emissions
were reduced by 49.115 tons/day (1988—
1993); emissions of NOx increased by
8.481 tons/day in Hampton Roads. The
Commonwealth of Virginia’s
maintenance plan requires the
continuation of the federal RVP
program. The Commonwealth
demonstrated that point source VOC
emissions were not artificially low due
to local economic downturn during the
period in which Hampton Roads air
quality came into attainment.
Reductions due to decreases in
production levels or from other
unenforceable scenarios such as
voluntary reductions were not included
in the determination of the emission
reductions.

EPA finds that the combination of
measures contained in the SIP and
federal measures have resulted in
permanent and enforceable reductions
in ozone precursors that have allowed
Hampton Roads to attain the NAAQS,
and therefore, that the redesignation
criterion of section 107(d)(3)(E)(iii) has
been met.

5. Fully approved Maintenance Plan
Under Section 175A

Section 175A of the Act sets forth the
elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment. The plan
must demonstrate continued attainment
of the applicable NAAQS for at least ten
years after the Administrator approves a
redesignation to attainment. Eight years
after the redesignation, the
Commonwealth must submit a revised
maintenance plan which demonstrates
attainment for the ten years following
the initial ten-year period. To provide
for the possibility of future NAAQS
violations, the maintenance plan must
contain contingency measures, with a
schedule for implementation, adequate
to assure prompt correction of any air
quality problems. EPA is approving the
Virginia maintenance plan for the
Hampton Roads, Virginia area because
EPA finds that Virginia’s submittal
meets the requirements of section 175A
of the Act as discussed below.

5.A. Emissions Inventories

The Commonwealth developed an
attainment emissions inventory to
identify the level of emissions sufficient
to achieve the ozone NAAQS. The
maintenance plan submitted on August
27, 1996 contains comprehensive
inventories for the years 1993, 2000 and
2008 prepared according to EPA
guidance for ozone precursors, VOCs,
NOy, and CO emissions to demonstrate
attainment and maintenance for
Hampton Roads. The inventories
include area, stationary, non-road
mobile and mobile sources. The 1993
inventory is considered representative

of attainment conditions because the
NAAQS was not violated during 1993
and was one of the three years upon
which the attainment demonstration
was based. The plan includes a
demonstration that emissions will
remain below the 1993 attainment year
levels for a 10 year period (2008) and
provides an interim year inventory as
required by EPA guidance for the year
2000. The Commonwealth has
demonstrated that emissions for ozone
precursors through the year 2008 will
remain below the 1993 attainment year
levels because of permanent and
enforceable measures, while allowing
for growth in population and vehicle
miles traveled (VMT).

The Commonwealth’s submittal
contains detailed inventory data and
summaries by county and source
category. Growth Projections for point,
non-road and area sources were derived
using EPA’s Economic Growth Analysis
System (E-GAS) and the Bureau of
Economic Analysis Factors. These
factors were applied to the 1993
inventory to reflect the expected
emission levels through 2008. VMT
growth was provided by the Virginia
Department of Transportation. These
projected year inventories were
prepared in accordance with EPA
guidance. EPA’s TSD includes a more
detailed analysis of the projected year
inventories for the nonattainment area.
The following table summarizes the
average peak ozone season weekday
VOC, NOy, and CO emissions for the
major anthropogenic (non-biogenic)
source categories for the 1993
attainment year inventory and projected
2000 and 2008 inventories.

Emissions (tons per year) 1993 2000 2008
VOCs:
POINE SOUMCES ..ottt e ettt e e et e e e e e e st e e e e e e s e e bbb aeeeeeeesabbeaeeeeeeessaabaeeeeeesennbaraeeeeeanas 25.044 27.395 30.040
Area sources? .... 129.702 128.491 136.641
Mobile sources 3 73.244 50.853 51.862
LST0 o]0 - | PP PRROSRt 227.990 206.739 218.543
NO:
Point sources 85.209 86.634 81.072
Area sources ...... 66.887 72.184 78.088
Mobile sources ... 77.983 70.064 70.061
Y0 o]0 - ISP OPPRPROTPTNt 230.079 228.882 229.221
CO:
POINE SOUICES .iiiiieeiiiee ettt ettt e et e e e st e e et e e e e te e e e e s beeeaateeesateeeasseeeeanaeeeanbaaeansbeeesnneaeennnnas 13.324 14.673 14.699
AATEA SOUICES ..iiiiitiiee et ettt et e e e sttt e e e e e e s te et eeesaanb bttt e e ee e e s nnbe e et e e e e e s satbeeeee e e s s bebeeeeeeesnnnbnneaeeeennnnnnns 300.167 320.364 340.541
MODIIE SOUICES ...t ettt e et e e e e et e e e e e e e ba e e e e e e s s bb e s e e e e e e e eaabaeeeeeesenbsbaeeeeeenas 590.918 370.022 366.121
Y0 o]0 7 RSSO URUOPRRRUOTRTRNt 904.409 705.059 721.361
LI A I TSRS PPR 1362.478 1140.680 1169.125

2Area source category includes non-road mobile emissions and emissions from motor vehicle refueling.

3Mobile source estimates include emissions safety margins. A safety margin exists when the total emissions (stationary, mobile, area) pro-
jected for the attainment year (or years of a maintenance plan) are less than the emissions level necessary to demonstrate attainment or mainte-
nance. That difference in emissions constitutes a safety margin. In this case, Virginia allocated such safety margins to the on-road portion of the
mobile emissions budget to satisfy conformity requirements.
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5.B. Demonstration of Maintenance

As shown in the previous table,
decreases in VOC emissions are
projected in the Hampton Roads
nonattainment area throughout the
maintenance period. While NOyx
emissions are projected to increase
slightly, the decrease in VOC emissions
is sufficient to offset the NOy increase.

Virginia attributes the projected
reductions of VOC emissions to the
following national control measures:
Federal Motor Vehicle Control Program
(Tier 1); Reformulated Gasoline (on-road
and non-road), and pending EPA rules
regulating emissions from Consumer/
Commercial Solvents reformulations;
Architectural/Industrial Maintenance
Coatings reformulation; and Automobile
Refinishing. Additionally, the
Commonwealth implemented source
specific seasonal NOx emission limits
(emission caps) on two point sources of
NOy in the nonattainment area. Each
control program and the anticipated
emissions benefit is discussed briefly
below. EPA believes these measures will
contribute significant emissions
reductions that will help keep the
Hampton Roads area in attainment of
the ozone NAAQS. Refer to the TSD for
further detail.

1. Federal Motor Vehicle Control
Program (Tier 1): EPA is required under
the Clean Air Act to issue new and
cleaner motor vehicle emission
standards to be phased in beginning
with the model year 1994, as well as a
uniform level of evaporation emission
controls. EPA promulgated a national
rule establishing ‘““new car” standards
for 1994 and newer model year light-
duty vehicles and light-duty trucks on
June 5, 1991 (56 FR 25724). In the
Hampton Roads maintenance plan,
Virginia projects an anticipated
reduction from Tier 1 of VOCs of 18.187
tons/day in the year 2000 and 30.835
tons/day by the year 2008; and of NOy
of 15.924 tons/day in 2000 and 24.778
tons/day in 2008. These benefits were
calculated using the Mobile 5.0a model.
EPA has reviewed Virginia’s calculation
of the benefits for this measure and
finds the amount of reduction Virginia
claims acceptable.

2. Reformulated Gasoline (on-road
and non-road): Section 211(k) of the
Clean Air Act requires that, beginning
January 1, 1995, only reformulated
gasoline be sold or dispensed in ozone
nonattainment areas classified as severe
or above. Gasoline is reformulated to
reduce combustion by-products and to
produce fewer evaporative emissions.
Section 211(k)(6) allows other
nonattainment areas to “opt in” to the
program. Virginia submitted a request to

opt-in to the Reform Gas program in the
Hampton Roads nonattainment area
beginning in 1995, which EPA approved
on December 23, 1991. The
Commonwealth claims the following
projected reductions in tons/day from
this program:

2000 2008

(TPD) (TPD)
On-road sources ....... 14.8 14.5
Non-road sources ..... 1.15 1.2
Area Sources ............. 1.8 1.95

EPA’s Mobile 5.0a model was used to
determine the emission benefit. EPA has
reviewed Virginia’s calculation of the
benefits for this control program and
finds the amount of reduction Virginia
claims is acceptable.

3. Architectural and Industrial
Maintenance Coatings (AIM): Emission
reductions have been projected from
AIM coatings due to the expected
promulgation by the EPA of a national
rule. VOC emissions emanate from the
evaporation of solvents used in the
coating process. In a memo dated March
7, 1996, EPA allowed states to claim a
20% reduction of total AIM emissions
from the national rule. As a result of
legal challenges to the proposed
national rule for AIM, EPA has
negotiated a compliance date of no
earlier than January 1, 1998. In the
maintenance plan for Hampton Roads,
Virginia projects a 20% reduction in
VOC emissions from the 1993
attainment year inventory for this
category which translates into 2.821
tons/day by 2000 and 2.831 tons/day by
2008. EPA has reviewed Virginia’s
calculation of the benefits for this
measure and finds the amount of
reduction Virginia claims acceptable.

4. Consumer and Commercial
Products: Section 183(e) of the Clean
Air Act required EPA to conduct a study
of VOC emissions from consumer and
commercial products and to compile a
regulatory priority list. EPA is then
required to regulate those categories that
account for 80% of the consumer
product emissions in ozone
nonattainment areas. Group | of EPA’s
regulatory schedule lists 24 categories of
consumer products to be regulated by
national rule, including personal,
household, and automotive products.
Per a June 22, 1996 EPA policy memo,
states may claim credit for up to a 20%
reduction of total consumer product
emissions. At this time, the final rule for
consumer products is expected to be
signed by the Administrator in March
1997 and require compliance by July
1997. In the maintenance plan for
Hampton Roads, Virginia projects a 20%

reduction in VOC emissions from the
1993 attainment year inventory in this
category which translates into 1.664
tons/day by 2000 and 1.765 tons/day by
2008. EPA has reviewed Virginia’s
calculation of the benefits for this
measure and finds the amount of
reduction Virginia claims acceptable.

5. Automobile Refinishing: EPA is in
the process of adopting a national rule
to control VOC emissions from solvent
evaporation through reformulation of
coatings used in auto body refinishing
processes. These coatings are typically
used by industry and small businesses,
or by vehicle owners. VOC emissions
emanate from the evaporation of
solvents used in the coating process. In
a November 24, 1994 memo, EPA set
forth policy on the creditable reductions
to be assumed from the national rule for
auto body refinishing. That memo
stipulated a 37% reduction from current
emissions. In the maintenance plan for
Hampton Roads, Virginia projects a 37%
reduction in VOC emissions from the
1993 attainment year inventory in this
category which translates into 1.803
tons/day by 2000 and 1.809 tons/day by
2008. EPA has reviewed Virginia’s
calculation of the benefits for this
measure and finds the amount of
reduction Virginia claims acceptable.

6. Source Specific NOx Emission
Limits: The Commonwealth established
seasonal NOx emission limits for
selected major point sources in the
Hampton Roads area. The limits have
been established through SIP approved
federally enforceable state operating
permits. The emission limits are only
effective during the peak ozone season
months, June-August. In the
maintenance plan, the permitted
emission limits will result in 5.845 tons/
day (2000) and 26.148 tons/day (2008)
reduction in NOx emissions from the
previously permitted emission levels in
the 1993 attainment year inventory. EPA
has reviewed Virginia’s calculation of
the benefits for this measure and finds
the amount of reduction Virginia claims
acceptable.

As discussed earlier, Hampton Roads
has continued to monitor attainment of
the ozone NAAQS through 1996. EPA
believes that these emissions projections
and the associated control measures
demonstrate that the nonattainment area
will continue to maintain the ozone
NAAQS until the year 2008.

5.C. Verification of Continued
Attainment

Continued attainment of the ozone
NAAQS in Hampton Roads depends, in
part, on the Commonwealth of
Virginia’s efforts toward tracking
indicators of continued attainment
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during the maintenance period. The
Commonwealth of Virginia will track
the status and effectiveness of the
maintenance plan by updating the
emissions inventory annually and
through periodic evaluations. Virginia
has committed to develop and submit to
EPA comprehensive tracking
inventories every three years during the
maintenance period.

The Commonwealth of Virginia will
acquire source emissions data through
the annual emission statements
program. The Commonwealth of
Virginia will continue to monitor
ambient ozone levels by operating its
ambient ozone air quality monitoring
network in accordance with 40 CFR part
58. The Commonwealth will continue to
follow appropriate quality assurance
and quality control procedures and
enter the data into AIRS.

5.D. Contingency Plan

The level of VOC and NOx emissions
in Hampton Roads will largely
determine its ability to stay in
compliance with the ozone NAAQS.
Despite the Commonwealth of Virginia’s
best efforts to demonstrate continued
compliance with the NAAQS, Hampton
Roads may exceed or violate the
NAAQS. Therefore, Virginia has
provided the following triggering events
and contingency measures with a
schedule for implementation in the
event of future ozone air quality
problems.

1. In the event that VOC or NOx
emissions exceed the projected
emissions inventories, RACT
regulations will be implemented for
either VOC or NOx sources that have
emissions of 100 tons per year or more,
depending on the pollutant of concern.

2. In the event that a violation of the
ozone NAAQS occurs at any individual
monitor, either VOC RACT or NOx
RACT regulations will be implemented
for all sources with emissions of over
100 tons per year or more.

These contingency measures will be
implemented on the following schedule:

A. Notification received from EPA
that a contingency measure must be
implemented, or three months after a
recorded violation;

B. Applicable regulation to be
adopted 12 months after date
established in A above;

C. Regulation implemented within 6
months of adoption;

D. Compliance with regulation
achieved within 12 months of adoption.

5.E. Subsequent Maintenance Plan
Revisions

In accordance with section 175A(b) of
the Act, the Commonwealth of Virginia

has agreed to submit a revised
maintenance SIP eight years after the
area is redesignated to attainment. Such
revised SIP will provide for
maintenance for an additional ten years.

EPA has determined that the
maintenance plan adopted by the
Commonwealth of Virginia and
submitted to EPA on August 27, 1996
meets the requirements of section 175A
of the Act. Therefore, EPA is approving
the maintenance plan.

I11. Interim Implementation Policy (I1P)
Impact

On December 13, 1996, EPA
published proposed revisions to the
ozone and particulate matter NAAQS.
Also on December 13, 1996, EPA
published its proposed policy regarding
the interim implementation
requirements for ozone and particulate
matter during the time period following
any promulgation of a revised ozone or
particulate matter NAAQS (61 FR
65751). This 1P includes proposed
policy regarding ozone redesignation
actions submitted to and approved by
EPA prior to promulgation of a new
ozone standard, as well as those
submitted prior to and approved by EPA
after the promulgation date of a new or
revised ozone standard.

Complete redesignation requests,
submitted and approved by EPA prior to
the promulgation date of the new or
revised ozone standard, will be allowed
to redesignate to attainment based on
the maintenance plan’s ability to
demonstrate attainment of the current 1-
hour standard and compliance with
existing redesignation criteria. Any
redesignation requests submitted prior
to promulgation, which are not acted
upon by EPA prior to that promulgation
date, must then also include a
maintenance plan which demonstrates
attainment of both the current 1-hour
standard and the new or revised ozone
standard to be considered for
redesignation.

As discussed previously, the
Hampton Roads redesignation request
demonstrates attainment under the
current 1-hour ozone standard.

Since the EPA plans to approve this
request prior to the promulgation date of
the new or revised ozone standard, the
Hampton Roads redesignation request
meets the proposed IIP.

IVV. Motor Vehicle Emissions Budget

To achieve expeditious attainment of
the NAAQS, the Clean Air Act
provisions at section 176 require that
any project, program or plan in any way
approved, accepted or funded by the
federal government conform to the
applicable SIP. As discussed earlier in

this rulemaking in 2.B.2. Conformity
Provisions, conformity determinations
are required in both maintenance and
nonattainment areas. Transportation
projects, Transportation Improvement
Programs (TIPs) and Long Range
Transportation Plans must demonstrate
conformity.

In 40 CFR 51.392 EPA defines a motor
vehicle emissions budget as that portion
of the total allowable emissions of any
criteria pollutant or its precursors,
which is defined in a revision to the SIP
required to meet reasonable further
progress, attainment or maintenance
demonstrations, and which is allocated
to highway and transit vehicles. The
applicable implementation plan for an
ozone nonattainment area designates a
motor vehicle emissions budget for
volatile organic compounds and may
also allocate a similar budget for oxides
of nitrogen (NOx) in the case of the Post
1996 Reasonable Further Progress Plans
required in 0zone nonattainment areas
classified as serious or above. The
applicable SIP for an ozone
nonattainment area may also include a
NOx budget if NOx reductions are being
substituted for reductions of VOCs in
milestone years required for reasonable
further progress. The applicable SIP
must demonstrate that this NOx budget
will be achieved with measures
contained therein.

40 CFR 51.404 requires that long
range transportation plans specifically
describe the transportation system
envisioned for certain future years,
which are called horizon years. For
maintenance areas, the regional analysis
of emissions from this transportation
system in each horizon year must be
less than or equal to the motor vehicle
emissions budget established by the
maintenance plan. EPA’s transportation
conformity regulations require long
range transportation plans to
demonstrate conformity for a period of
time (20 years) that goes well beyond
the actual control strategy period on
which the budget is based. The
maintenance plan requires adopted
rules to cover only a ten year
maintenance period (Virginia’'s
maintenance period for Hampton Roads
lasts until 2008).

Virginia is required by the Clean Air
Act to perform a regional emissions
analysis on their long range
transportation plans and compare the
0zone precursor emissions from this
analysis to the VOC and NOx motor
vehicle emissions budgets, in ten year
increments for the 20 year timeframe of
the long range transportation plan. The
Commonwealth chose to create a VOC
and NOx motor vehicle emissions
budget for the Hampton Roads area for



11344

Federal Register / Vol. 62, No. 48 / Wednesday, March 12, 1997 / Rules and Regulations

the years after the 10-year timeframe of
the maintenance plan in order to
facilitate transportation conformity
determinations. To accommodate the
projected mobile emissions growth in
the Hampton Roads area in the horizon
years of the transportation planning
cycle (2015 and beyond), additional
emission reductions from enforceable
control measures are necessary for
positive conformity determination
purposes. To be creditable, such
reductions must be included in the SIP
for the area.

Virginia’s August 29, 1996 SIP
revision modifies the motor vehicle
emissions budgets in the Hampton
Roads maintenance plan in support of
the area’s transportation plans for the
period beginning in 2015. Although
mobile source emissions of NOx and
VOC are predicted to rise in the year
2015 as VMT increases, Virginia
anticipates that emission reductions
will occur during this time period from
pending national emission control
programs on non-road sources to offset
this growth, specifically new engine
standards for marine engines,
locomotive engines and heavy duty
diesel engines. The Act requires that
EPA promulgate new emission
standards for marine engines,
locomotive engines and heavy duty
diesel engines. For the purposes of
conformity, the motor vehicle emissions
budgets in the maintenance plan are
increased to 53.730 tons per day of VOC
and 80.617 tons per day of NOx, with
an effective date of January 1, 2015. The
emissions reductions from the national
control programs create a safety margin.
For Hampton Roads the safety margin
for VOC is 1.868 tons/day and for NOx
10.610 tons/day. All these reductions
from the non-road source category are
allocated to the motor vehicle emissions
budget for the purposes of conformity
determinations. Virginia used
applicable EPA guidance 4 in calculating
the anticipated emission benefits from
the national control programs.

In general, approved budgets in the
SIP are not superseded until the
replacement budgets in the next SIP are
actually SIP approved. However,
because budgets after 2008 are not
required by the Act for this maintenance
plan and are being established for
conformity purposes only to bridge the
gap between the end of the first
maintenance plan and the horizon
years, these budgets will cease to apply

4EPA’s guidance includes two policy memos
“Future Nonroad Emission Reduction Credits for
Locomotives” dated January 3, 1995 and “‘Future
Nonroad Emission Reduction Credits for Court
Order Nonroad Standards” dated November 28,
1996.

once the second ten-year maintenance
plan is submitted to EPA. The new
submitted budget prepared by the
Commonwealth for the second 10-year
maintenance plan will replace the
budget being approved today, as soon as
it is submitted to EPA because these
budgets will be a more appropriate basis
of conformity. If the national emission
control programs relied on in this SIP
revision are not implemented according
to the current schedule or do not
produce the emission benefits
anticipated, the Commonwealth
commits to revising the SIP to include
other measures as necessary to
compensate any shortfall. Furthermore,
the long range motor vehicle emission
budget approved today will have to be
incorporated into the second ten-year
maintenance plan demonstrating
continued attainment of the ozone
NAAQS developed for the Hampton
Roads area. To satisfy conformity
requirements in outlying years, EPA is
approving the motor vehicle emissions
budget for the Hampton Roads area
submitted on August 29, 1996 into the
Virginia SIP.

V. Final Action

The EPA has evaluated the
Commonwealth’s redesignation request
for Hampton Roads for consistency with
the Act, EPA regulations, and EPA
policy. The EPA believes that the
redesignation request and monitoring
data demonstrate that this area has
attained the ozone standard. In addition,
EPA has determined that the
redesignation request meets the
requirements of section 107(d)(3)(E) and
policy set forth in the General Preamble
and policy memorandum discussed in
this document for area redesignations,
and today is approving Virginia’s
redesignation request for Hampton
Roads submitted on August 27, 1996.
Furthermore, EPA is approving into the
Virginia SIP the required maintance
plan because it meets the requirements
of section 175A and the motor vehicle
emissions budget for the Hampton
Roads area.

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective April 28, 1997
unless by April 11, 1997, adverse
comments are received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a

subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
If no such comments are received, the
public is advised that this action will be
effective on April 28, 1997.

The Hampton Roads nonattainment
area is subject to the Act’s requirements
for marginal ozone nonattainment areas
until and unless it is redesignated to
attainment.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

VI. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

Redesignation of an area to attainment
under section 107(d)(3)(E) of the CAA
does not impose any new requirements
on small entities. Redesignation is an
action that affects the status of a
geographical area and does not impose
any regulatory requirements on sources.
The Administrator certifies that the
approval of the redesignation request
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will not affect a substantial number of
small entities.

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
("Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ‘““major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
EPA’s approval of the Hampton Roads
redesignation request, maintenance plan
and mobile emissions budget must be
filed in the United States Court of
Appeals for the appropriate circuit by
May 12, 1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirement.

Dated: February 5, 1997.

W. Michael McCabe,
Regional Administrator, Region Ill.

Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart VV—Virginia

2. Section 52.2420 is amended by
adding paragraph (c)(117) to read as
follows:

§52.2420 Identification of plan.
* * * * *
(C) * X *

(117) The ten year ozone maintenance
plan for Hampton Roads, Virginia ozone
nonattainment area submitted by the

Virginia Department of Environmental
Quality on August 27, 1996:

(i) Incorporation by reference.

(A) Letter of August 27, 1996 from the
Virginia Department of Environmental
Quality transmitting the 10 year ozone
maintenance plan for the Hampton
Roads marginal ozone nonattainment
area.

(B) The ten year ozone maintenance
plan including emission projections,
control measures to maintain attainment
and contingency measures for Hampton
Roads ozone nonattainment area
adopted on August 27, 1996.

(ii) Additional Material.

(A) Remainder of August 27, 1996
Commonwealth submittal pertaining to
the redesignation request and
maintenance plan referenced in
paragraph (c)(117)(i) of this section.

3. Section 52.2424 is added to read as
follows:

§52.2424 Motor Vehicle Emissions
Budgets.

Motor vehicle emissions budget for
the Hampton Roads maintenance area
adjusting the mobile emissions budget
contained in the maintenance plan for
the horizon years 2015 and beyond
adopted on August 29, 1996 and
submitted by the Virginia Department of
Environmental Quality on August 29,
1996.

PART 81—[AMENDED]

4. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7671.

Subpart C—Section 107 Attainment
Status Designations

4. In §81.347 the “Virginia-Ozone”
table is amended by revising the entry
for “Norfolk-Virginia Beach-Newport
News (Hampton Roads) Area” to read as
follows:

§81.347 Virginia.

* * * * *
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VIRGINIA—OZONE

Designated Area

Designation

Classification

Date 1

Type Datel Type

Norfolk-Virginia News
Roads) Area
Chesapeake
Hampton
James City County
Newport News
Norfolk
Poquoson
Portsmouth
Suffolk
Virginia Beach
Williamsburg
York County

Beach-Newport

(Hampton

[insert date 45 days after
publication date].

Unclassifiable/ Attainment

1This date is November 15, 1990, unless otherwise noted.

* * * * *

[FR Doc. 97-6078 Filed 3—11-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 80
[FRL-57-02-2]
RIN 2060-AD27

Regulation of Fuels and Fuel
Additives; Standards for Reformulated
Gasoline

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of denial of petition for
reconsideration.

SUMMARY: Pursuant to section 553(e) of
the Administrative Procedure Act, the
American Petroleum Institute requested
that EPA reconsider and repeal the
Phase Il reformulated gasoline emission
reduction standard for oxides of
nitrogen. For the reasons provided
below, EPA is denying this petition.
EPA’s review of new data concerning
the air quality benefits and cost-
effectiveness of the reformulated
gasoline emission reduction standard
for oxides of nitrogen demonstrates the
continued appropriateness of the
standard.

EFFECTIVE DATE: March 12, 1997.
ADDRESSES: Information relevant to this
action is contained in Docket No. A—96—
27 at the EPA Air and Radiation Docket,
room M-1500 (mail code 6102), 401 M
St., SW., Washington, DC 20460. The
docket may be inspected at this location
from 8:30 a.m. until 5:30 p.m.
weekdays. The docket may also be
reached by telephone at (202) 260—-7548.
As provided in 40 CFR part 2, a
reasonable fee may be charged by EPA
for photocopying.

FOR FURTHER INFORMATION CONTACT:
Debbie Wood, Office of Mobile Sources,
Fuels and Energy Division, (202) 233—
9000.

SUPPLEMENTARY INFORMATION

l. Introduction and Background

On February 16, 1994, EPA published
a final rule establishing various content
and emission reduction standards for
reformulated gasoline (RFG), including
provisions for the certification of RFG
and enforcement of RFG standards, and
establishing certain requirements
regarding unreformulated or
conventional gasoline (59 FR 7716). The
purpose of the RFG program is to
improve air quality by requiring that
gasoline sold in certain areas of the U.S.
be reformulated to reduce emissions
from motor vehicles of toxics and
tropospheric ozone-forming
compounds, as specified by section
211(k) of the Clean Air Act (CAA or the
Act). Section 211(k) mandates that RFG
be sold in nine specific metropolitan
areas with the most severe summertime
ozone levels; RFG must also be sold in
any ozone nonattainment area
reclassified as a severe area, and in
other ozone nonattainment areas that
choose to participate or “opt in” to the
program. The Act further requires that
conventional gasoline sold in the rest of
the country not become any more
polluting than it was in 1990 by
requiring that each refiner’s and
importer’s gasoline be as clean, on
average, as it was in 1990. This has
resulted in regulatory requirements
referred to as the “anti-dumping”
program.

The Act mandates certain
requirements for the RFG program.
Section 211(k)(1) directs EPA to issue
regulations that:

Require the greatest reduction in emissions
of ozone forming volatile organic compounds

(during the high ozone season) and emissions
of toxic air pollutants (during the entire year)
achievable through the reformulation of
conventional gasoline, taking into
consideration the cost of achieving such
emission reductions, any nonair-quality and
other air-quality related health and
environmental impacts and energy
requirements.

Section 211(k) specifies the minimum
requirement for reduction of volatile
organic compounds (VOCs) and toxics
for 1995 through 1999, or Phase | of the
RFG program; the section specifies that
EPA must require the more stringent of
a formula fuel or an emission reduction
performance standard, measured on a
mass basis, equal to 15 percent of
baseline emissions. Baseline emissions
are the emissions of 1990 model year
technology vehicles operated on a
specified baseline gasoline. Section
211(k)(2) compositional specifications
for RFG include a 2.0 weight percent
oxygen standard and a 1.0 volume
percent benzene standard. Section
211(k)(2) also specifies that emissions of
oxides of nitrogen (NOx) may not
increase in RFG over baseline
emissions.

For the year 2000 and beyond, or
Phase Il of the RFG program, the Act
specifies that the VOC and toxic
performance standards must be no less
than either a formula fuel or a 25
percent reduction from baseline
emissions, whichever is more stringent.
EPA can adjust these standards upward
or downward taking into account such
factors as technological feasibility and
cost, but in no case can the standards be
less than 20 percent.

Shortly after passage of the CAA
Amendments in 1990, EPA entered into
a regulatory negotiation with interested
parties to develop specific proposals for
implementing both the RFG and anti-
dumping programs. In August 1991, the
negotiating committee reached
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consensus on a program outline that
would form the basis for a notice of
proposed rulemaking, addressing
emission content standards for Phase |
(1995-1999), emission models,
certification, use of averaging and
credits, and other important program
elements.

The regulatory negotiation conducted
by EPA did not address the Phase Il
VOC and toxic standards for RFG, nor
did it address a reduction in NOx
emissions beyond the statutory cap
imposed under section 211(k)(2)(A). The
final rule promulgated by EPA closely
followed the consensus outline agreed
to by various parties in the negotiated
rulemaking process. The final rule also
adopted a NOx emission reduction
performance standard for Phase Il RFG,
relying on authority under section
211(c)(1)(A).

In December 1995, the American
Petroleum Institute (API) submitted a
petition to EPA requesting
reconsideration and repeal of the Phase
Il RFG NOx standard. API also
requested suspension of the effective
date of the standard, pending
deliberations on the cost-effectiveness of
NOx control. EPA’s initial review of the
API petition indicated that it presented
no compelling new evidence or
argument that would warrant revisiting
the decision made in promulgating the
Phase Il RFG NOx reduction standard.
EPA also conducted a review of relevant
and available new information on costs
and benefits developed since
promulgation of the final rule to ensure
that EPA’s conclusions on the
appropriateness of the Phase Il RFG
NOx reduction standard remain well-
founded. EPA published a Federal
Register notice requesting comment on
the issues raised in the API petition.1 In
December 1996, EPA reopened the
comment period, to allow public
comment on a draft Department of
Energy report on RFG costs, and held a
meeting with interested parties to
discuss the draft report.

The arguments presented in the API
petition are summarized below,
followed by a summary of the public
comments received, and EPA’s response
to the petition and comments. A
complete copy of the API petition,
public comments, and new information
generated by EPA may be found in the
docket for this action.

161 FR 35960 (July 9, 1996).

Il. Summary of API Petition

A. Consistency With CAA and
Negotiated Rulemaking

In its petition, APl argues that the
Phase Il RFG NOx emission reduction
standard is inconsistent with the 1990
Clean Air Act Amendments and the
1991 regulatory negotiation.2 API cites
provisions of the statute that specifically
require reductions in various pollutants,
and contrasts those explicit NOx
reduction mandates with the ““no NOx
increase’ approach toward RFG in
section 211(k).3 API also argues that the
1991 agreement reached in the
regulatory negotiation does not address
a Phase Il NOx reduction, and that the
focus of debate during the regulatory
negotiation was whether de minimis
increases in NOx would satisfy the no
NOx increase standard.4

B. Air Quality Benefits

In its petition, APl argues that ozone
benefits for the Phase Il NOx standard
are overstated. 5 API states that the
primary basis for the NOx standard is
ozone attainment, because of the role
NOx emissions play with VOC
emissions in the formation of ozone. ¢
API cites EPA’s 1994 Trends Report7 to
support its statement that substantial
progress toward ozone attainment has
been made. 8 API argues that progress
toward attainment of the National
Ambient Air Quality Standard (NAAQS)
for ozone can be expected to continue
because of new federal programs and
state obligations established under the
Clean Air Act Amendments of 1990. °

API further argues that EPA’s section
182(f) waiver decisions show that NOx
reductions are not always warranted for
ozone attainment.10 API states that, in
establishing section 182(f) waivers,
Congress recognized that NOx
reductions do not always contribute to
ozone attainment, because of
atmospheric meteorology and the
complex relationship of NOx and VOC
emissions. 11 API characterizes section
182(f) as stating that major stationary
source requirements for NOx do not
apply where NOx reductions do not

2 API Petition for Reconsideration and
Rulemaking on NOx Reduction Portion of the
Reformulated Gasoline Rule (hereinafter “Pet.”) at
p. 1.

3Pet. at p. 2.

4Pet. at p. 3.

5 Pet. at p. 5.

6 Ibid.

7U.S. EPA, National Air Quality and Emissions
Trends Report 1993, EPA 454/R-94-026, October
1994, p. 6.

8 Pet. at p. 6.

9 Ibid.

10Pet. at p. 7.

11Pet. at p. 8.

contribute to ozone NAAQS attainment
or do not yield net air quality benefits

in the affected nonattainment area. 12
API argues that the Phase Il RFG NOx
standard emphasizes those portions of a
1991 National Research Council study 13
and other studies that show NOx control
to be an effective ozone control strategy,
while discounting those parts of the
same studies showing that NOx control
may be counterproductive in a
particular area. 14 API cites studies to
contradict EPA’s discounting of the
adverse effects of NOx reductions on
ozone. 15 API points to parts of EPA’s
1993 report to Congress (pursuant to
section 185B of the CAA) to support its
contention that NOx control may not
always be appropriate to reduce
ozone.16

API argues that in granting section
182(f) waivers, EPA has concluded in
most cases that additional NOx
reductions are not needed for ozone
attainment; however, in a few cases,
EPA has found that NOx reductions
would be detrimental to ozone
attainment.1?” Moreover, three waivers
would suspend major stationary source
NOx control in cities required to use
RFG: Chicago, Milwaukee, and
Houston.18 API states that the waivers
have no set period of duration and stay
in place so long as the conditions in
section 182(f) are met.1® API concludes
that the Phase Il NOx standard is
incongruous with the granting of section
182(f) waivers in RFG areas.20 API also
argues that the Phase Il RFG NOx
standard is incongruous with the two-
phased approach EPA adopted for
submittal of ozone SIP attainment
demonstrations.21 API concludes that
given the substantial progress toward
ozone NAAQS attainment, and the CAA
requirement of continued steady
progress, EPA’s Phase Il RFG NOx
standard applicable in all RFG areas is
incongruous with the granting of state

121bid.

13National Research Council, Rethinking the
Ozone Problem in Urban and Regional Air
Pollution, National Academy Press, Washington,
DC., 1991.

14Pet. at p. 9.

15Pet. at p. 10.

16pet. at p. 11.

17Pet. at p. 12.

18Pet. at p. 13. API also points out that Dallas,
which chose to implement the RFG program, has
been granted a section 182(f) waiver. The Dallas
waiver is based on a showing that Dallas would
attain the ozone NAAQS without implementation of
the additional NOx controls required under section
182. 59 FR 44386 (August 29, 1994).

191bid.

20Pet, at p. 14.

211bid.
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petitions for waiver from section 182
NOx reduction requirements.22

API also argues that non-ozone
benefits claimed for the Phase Il RFG
NOx standard are wholly speculative;
no evidence is offered by EPA to show
that the assumed effects are measurable,
let alone significant.23 Non-ozone
benefits claimed include less acid rain,
reduced toxic nitrated compounds,
reduced nitrate deposition, improved
visibility, lower levels of nitrogen
dioxide, lower levels of PM-10, and
protection against increases in fuel
olefin content which could increase the
reactivity of vehicle emissions. 24

C. Cost-Effectiveness

API argues that the impact of the NOx
reduction standard on gasoline refining
costs and on refinery flexibility is
understated.25 API cites statements by
EPA acknowledging that a NOx
performance standard restricts the
flexibility of refiners in producing
qualifying RFG.26 API discounts EPA’s
assertion that the performance standard
is not a fuel recipe and refiners may
produce gasoline in any way that
achieves the desired result.2” According
to API, any NOx reduction ““interferes
with refining flexibility and leaves
refiners with unduly costly and narrow
choices for producing RFG.” 28

API argues that the cost-effectiveness
of NOx reduction is overstated because
sulfur removal costs are understated and
ozone benefits are overstated. 2° API
references detailed information
submitted during the RFG rulemaking
that criticizes inadequacies in the
Bonner & Moore refinery model used by
EPA.30 API also cites a 1994 DOE
study 31 that API characterizes as
suggesting that EPA’s desulfurization
costs are too low.32 API cites cost
estimates recently prepared by EPA for
the Ozone Transport Assessment Group
(OTAGQG) to illustrate its point that EPA
and API are far apart on cost estimates.33
API states that if EPA used more
accurate desulfurization costs, the cost
of Phase Il NOx reductions would
increase above the $10,000 per ton

22|d.

23Pet. at p. 15.

24|bid.

25Pet. at p. 16.

26 |bid.

271d.

28Pet. at pp. 17-18.

29Pet. at pp. 18-19.

30Pet. at p. 19.

31U.S. DOE, Estimating the Costs and Effects of
Reformulated Gasolines, DOE/PO—-0030, December
1994 (hereinafter *1994 DOE study”’).

32Pet. at p. 20.

33Pet. at pp. 20-21.

benchmark EPA rejected as too high
during the RFG rulemaking.34

API also argues that EPA’s analysis of
cost-effectiveness does not take into
account that NOx reductions do not
contribute to ozone attainment in
certain areas.35 API states that the
Chicago, Milwaukee, Houston and
Dallas areas each have section 182(f)
waivers and comprise 33 percent of the
non-California RFG market. 36 API
argues that the benefit of NOx
reductions in these areas is at least zero,
if not less than zero, thereby driving
EPA’s cost-effectiveness up to about
$7,500 per ton, based on this factor
alone.37

API further argues that EPA
understated the relative cost-
effectiveness of major stationary source
NOx control strategies, by dwelling on
motor vehicle and engine controls.38
API argues that stationary source
controls can discriminate between areas
where NOx reductions contribute to
ozone attainment and areas where they
do not, unlike motor vehicle, engine,
and fuel controls.3° API cites several
studies conducted by or for EPA
between July 1991 and July 1994 that
contain more comprehensive
information about stationary source
controls, including cost-effectiveness.40
API provides a table citing data from
those studies, and includes its estimate
of incremental cost-effectiveness for
several technologies.4t API concludes
that its incremental cost-effectiveness
values compare favorably even to EPA’s
incremental cost-effectiveness estimate
of $5,000 per ton of NOx removed for
a 6.8 percent NOx emission reduction.42

API argues that control of major
stationary sources for NOx offers a far
larger potential for overall reduction in
air pollution.43 API cites EPA’s 1994
Trends Report that combustion
stationary sources account for about 50
percent of national NOx emissions with
a NOx reduction potential of 75 to 95
percent.44 API further argues that major
stationary source controls can be
targeted to avoid the economic waste of
NOx controls where they are not needed
and the adverse effect on ozone because
of atmospheric chemistry.45

34Pet. at p. 21.
35Pet. at p. 22.
36Pet. at p. 22.
37Pet. at p. 22.
38Pet. at p. 23.
39Pet. at p. 23.
40Pet. at pp. 23-24.
41Pet. at p. 25.
42Pet. at p. 26.
43Pet. at p. 27.
44Pet. at p. 27.
45Pet. at p. 29.

API concludes that EPA should repeal
the Phase Il RFG NOx emission
reduction standard or, at least, suspend
the effective date until a comprehensive
consideration of NOx control cost-
effectiveness is performed.46 API claims
EPA should sequence NOx controls
where NOx reductions are appropriate,
targeting major stationary source NOx
controls first as they are claimed to be
more cost-effective and can be targeted
where needed geographically. Other
controls should not be considered until
major stationary source controls are
employed and evaluated, according to
APL.47 Finally, API concludes that Phase
Il RFG NOx emission reductions are not
compelled by the statute, are not
necessary, and are not the most cost-
effective controls for NOx reduction
and, thus, satisfy none of the criteria for
regulatory action set out in Executive
Order 12866.48

I11. Summary of Public Comment

EPA received public comment on the
API petition from 26 commenters,
including the oil, automotive, and
utility industries, and from states and
state organizations. This section
summarizes those comments.

A. Consistency With CAA and
Regulatory Negotiation Agreement in
Principle

Whether the Phase Il RFG NOx
reduction standard is consistent with
the CAA and the regulatory negotiation
is addressed in comments by several oil
companies, and by oil, automotive,
utility, and state associations. Most
comments from the oil industry restate
the points made by API in its petition
to EPA, described in the previous
section. One oil company also argued
that EPA did not give proper
consideration to the statutory factors
required under section 211(c)(1)(A) of
the Act, given that EPA is still trying to
define the complex relationships
involving NOx, atmospheric chemistry,
and ozone formation.

The automotive, utility, and state
association comments argue that
although the Phase Il RFG NOx
reduction standard is not mandated by
section 211(k) of the CAA, it is not
inconsistent with the CAA, and that the
Phase Il program was not addressed by
the regulatory negotiation’s Agreement
in Principle, so the NOx reduction
standard does not contradict or
supersede any specific term of the
agreement.

46 pet. at p. 31.
47Pet. at p. 30.
48 Pet. at pp. 30-31.
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B. Air Quality Benefits

Most comments address the issue of
whether EPA overstated the air quality
benefits of the Phase Il RFG NOx
emission reduction standard. Several oil
industry comments cite air quality
modeling data generated by OTAG to
support the APl argument that NOx
reductions may cause urban ozone
increases, also referred to as NOx
disbenefits. One oil company argues
that the OTAG modeling results present
compelling new evidence against the
Phase Il RFG NOx emission reduction
standard, citing one day each of two
modeling runs as evidence that
aggressive NOx controls significantly
increase ozone concentrations in the
urban areas where ozone levels are
highest. Those runs include a 60 percent
reduction in elevated NOx emissions,
and a 60 percent reduction in elevated
NOx emissions plus a 30 percent
reduction in low-level NOx emissions.

Another oil company argues that the
OTAG modeling results are significant
new evidence to support the API
petition, and show that the NOx
disbenefit phenomenon is consistently
present and most pronounced in the
Chicago metropolitan area. That
company further argues that OTAG
modeling results show that urban VOC
reductions do not eliminate the
disbenefit from NOx reductions,
although the company notes that VOC
reductions do mitigate the disbenefit.
That company argues that the scale of
significant ozone transport tends to be
substantially localized rather than
OTAG domain-wide, undercutting the
transport rationale for widespread
imposition of NOx controls. The
commenter bases its arguments on
modeling results for three days for each
of three ozone episodes; one with 60
percent elevated point source NOx
reductions, the second with 60 percent
elevated point source NOx reductions
plus 30 percent low-level NOx
reductions, and the third with 30
percent VOC reductions plus 60 percent
elevated NOx reductions and 30 percent
low-level NOx reductions. Also
included was one day of a run of 30
percent low-level NOx reductions only.

In its comments on the petition, API
argues that OTAG air quality modeling
sensitivity runs as of August 1996 show
that downwind air quality benefits of
NOx control are far less than expected,
undercutting the core transport rationale
for widespread imposition of RFG NOx
controls. APl argues that OTAG
modeling confirms its central thesis that
NOx emissions reductions increase
ozone levels immediately downwind of
several urban nonattainment areas,

notably Chicago and New York. Finally,
API argues that the OTAG modeling
shows that the ozone increases were not
fully ameliorated by larger NOx
reductions or VOC reductions; even if
VOC controls were effective, this would
put affected states in the position of
imposing extra VOC controls to offset
the adverse air quality impact of RFG
NOx controls.

Several states, and state and utility
associations also addressed the air
quality benefits issue. States and state
associations stress the importance of the
Phase Il RFG NOx standard in state
ozone attainment and maintenance
planning. State associations argue that
OTAG has projected that, in 2007,
mobile sources will still contribute 43
percent of all NOx after implementation
of CAA controls; given the challenges
facing so many areas in identifying and
implementing programs that will lead to
attainment of the ozone standard, the air
quality benefits associated with the NOx
reduction potential of Phase Il RFG
cannot be overstated. One state points
out that with the anticipated lowering of
the federal ozone standard, the Phase Il
RFG NOx emission reduction standard
will become even more critical for
states. A state association argues that
although there has been progress toward
attainment, loss of a tool as significant
as Phase 1l RFG in reducing VOC and
NOx would only exacerbate state
emission reduction shortfalls.

While state and state association
comments acknowledge that in certain
urban areas, NOx reductions can
increase ozone, state associations argue
that API's advocacy of repeal of the NOx
standard is both premature and
shortsighted; premature because OTAG
is still seeking to define the extent and
impact of NOx disbenefits and how
disbenefits should be accommodated,
and shortsighted because for many areas
of the country it has been conclusively
ascertained that NOx reductions will be
imperative if the ozone standard is to be
attained and maintained.

Several states and state associations
argue that modeling demonstrates that
NOx reductions are beneficial, and for
many areas imperative, notwithstanding
potential disbenefits in some limited
geographic areas. One state and a state
association argue that all major regional
modeling efforts performed or underway
through such organizations as OTAG
and the Ozone Transport Commission
have demonstrated that NOx reductions
are beneficial in reducing ozone levels
and will be needed to achieve
attainment of the ozone standard in
many areas, and particularly in the
eastern U.S. They argue that the
importance of NOx reductions in

reducing ozone levels is becoming even
more pronounced as modeling efforts
utilize the newer and more accurate
methodology for estimating biogenic
VOC emissions.

A state association argues that the
regional photochemical modeling
results prepared for OTAG are
confirmatory of previous modeling that
both elevated and low-level control of
NOx are beneficial at reducing the
regional extent of ozone, and that the
combination of NOx and VOC control,
especially in urban areas, can be very
effective in reducing regional ozone
levels. Another state association also
argues that modeling studies have
shown that urban VOC reductions, such
as those provided by RFG, are effective
at addressing any limited NOx
disbenefits, while leaving in place the
very extensive regional benefits of NOx
emission reductions. One state argues
that there is no definitive data that
Phase Il RFG could be a significant
disbenefit to ground level ozone
attainment and, in the absence of
evidence to the contrary, the state will
operate under the assumption that all
reductions of ground level ozone
precursors are both important and
beneficial.

A state association argues that
granting contingent waivers on a local
nonattainment area basis does not
negate EPA recognition and support for
regional efforts to use NOx reductions to
address ozone transport and attainment
issues. It argues that NOx waivers do
not take into account that when controls
are removed or absent in one area,
particularly a control of regional
significance, this would generally cause
or exacerbate problems for any area
downwind of that area. It argues that
while the understanding and
development of mechanisms for
regional ozone reductions over large
areas is still evolving, mechanisms that
have the greatest potential continue to
rely on a balance of both VOC and NOx
control.

A utility industry group argues that
the API petition fails to buttress its
argument that EPA overstated the air
quality benefits of the Phase Il RFG NOx
standard with new evidence; instead,
API relies upon arguments already
rejected by EPA. API’s section 182(f)
waiver argument fails because the grant
of a waiver says nothing about the value
of the Phase Il RFG NOx standard; the
utility group argues that the section
182(f) waiver provisions do not apply to
the RFG program and that, although
temporary waivers have been granted in
some places based on highly specific
localized facts, the Agency has made it
clear waivers would be reevaluated in
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light of additional data. The utility
group also argues that progress by the
states toward attainment as indicated in
the 1994 Trends Report does not
establish that the Phase Il RFG NOx
standard is unnecessary or unwise;
although progress has been made
toward attainment, more still needs to
be done.

C. Cost-Effectiveness

Most commenters addressed whether
EPA understated the cost-effectiveness
of the Phase Il RFG NOx standard.
Several oil companies cite data from
OTAG both on the comparative cost of
stationary source reduction measures
and the cost of implementing Phase Il
RFG throughout the OTAG region.
Several companies submitted or cite a
ranking developed by the New
Hampshire Department of
Environmental Services for OTAG of
cost per ton ranges for NOx reduction
measures. The ranking places Phase Il
RFG as the second most expensive NOx
control measure at $25,000 to $45,000
per ton. The cost ranges are comprised
of the lowest and highest marginal cost
estimates provided by EPA, the states,
industry, and other OTAG participants,
and represents the extent of
disagreement over the “‘true’ costs of
each measure, according to one oil
company comment. One company
argues that these data may be
interpreted to show that a NOx
reduction strategy that includes the
Phase Il RFG NOx reduction standard is
purchasing a much smaller reduction at
a much higher price than is available
from alternative measures. That
commenter also claims that DOE’s
analysis indicates a significantly higher
cost per ton of NOx removed than
estimated by EPA in its Regulatory
Impact Analysis (RIA) for the final RFG
rule.

In its comments, API also cites the
OTAG region-wide cost-effectiveness
estimate for the Phase Il RFG NOx
standard. API argues that even if that
figure is adjusted for comparison with
only those areas that will use Phase Il
RFG, the adjusted figure would still
“dwarf” EPA’s $5,000 per ton estimate;
however, API did not include such an
adjusted figure in its comments. API
also cites the New Hampshire list as
evidence that the NOx standard is not
cost-effective.

Two state associations argue that it
would be more accurate to characterize
the cost of Phase Il RFG from combined
VOC and NOx reductions; the combined
OTAG range for the OTAG region is
$3,500 to $6,200. One state argues that
the cost of the NOx standard is within
a reasonable range of cost-effectiveness.

That state also argues that the cost of the
NOx standard is highly favorable
compared to the cost of typical
transportation control measures.

An automobile industry association
argues that the API focus on sulfur
reduction overlooks the fact that sulfur
reductions also decrease hydrocarbon
(HC) and carbon monoxide (CO)
emissions. That association argues that
recent industry data show that when
advanced technology vehicles are
operated on high sulfur fuels, their
emissions will be no better than Tier O
level vehicles; comparing those new
data with expected costs of compliance
compiled by Turner, Mason & Company
in April 1992 yields a cost-effectiveness
estimate of about $200 per ton of
pollutant removed when the benefits of
sulfur removal on HC, CO, and NOx are
considered.

A clean fuel industry association
evaluated capital investment options for
reducing the sulfur level in gasoline to
meet the Phase Il RFG NOx emission
reduction standard. That association
argues that average costs from the
investment options evaluated were
generally equal to or less than EPA’s
original cost estimates for reducing
sulfur levels in RFG; therefore, that
association argues, the cost of the Phase
Il RFG NOx emission reduction
standard has not fundamentally
changed and it is still a cost-effective
standard.

The utility industry argues that API
presented no compelling new evidence
that desulfurization costs are
understated. One utility industry group
argues that API’s claim that EPA
underestimated desulfurization costs
does not address the fact that
desulfurization is not required; nor did
API address the ability of industry to
meet the standard without
desulfurization. That group also argues
that the fact that it might be cheaper to
reduce emissions from stationary
sources than to reduce NOx in fuels
does not mean the same ozone
reduction benefits would be produced.
Another utility industry association
argues that, even if API’s claim that
regulating stationary sources is more
cost-effective is true, that does not
justify forcing stationary sources to
subsidize the petroleum industry by
paying for that industry’s share of clean
air compliance costs.

IV. EPA Response
A. Consistency With CAA and
Negotiated Rulemaking

As EPA pointed out in the RFG final
rule, the regulatory negotiation
conducted by EPA did not address

Phase Il RFG VOC and toxic standards;
neither did it address a reduction in
NOx emissions beyond the statutory cap
imposed under section 211(K)(2)(A).4°
Because the regulatory negotiation did
not address Phase Il RFG standards,
including the NOx reduction standard,
Phase Il RFG standards are consistent
with the Agreement in Principle that
resulted from the regulatory negotiation.
A reduction in NOx emissions does not
interfere with or reduce the benefits
gained by the parties from the elements
of the Agreement in Principle that were
finally adopted in the RFG rule. While
it adds costs and gains benefits, these
are in addition to, and not at the
expense of, the elements addressed in
the regulatory negotiation. The costs
and air quality benefits of the Phase Il
RFG NOx emission reduction standard
are discussed in more detail in later
sections of this notice.

The Phase Il RFG NOx standard is
also fully consistent with the Act. EPA
proposed and finalized the NOx
emission reduction performance
standard for Phase Il RFG relying on
EPA’s authority under section
211(c)(1)(A) of the Act, based on EPA’s
view that NOx reductions from
summertime RFG are important to
achieve attainment of the ozone NAAQS
in many nonattainment areas.s0 Section
211(c)(1)(A) of the Act allows the
Administrator to regulate fuels or fuel
additives if “‘any emission product of
such fuel or fuel additive causes, or
contributes to, air pollution which may
reasonably be anticipated to endanger
the public health or welfare.” Section
211(c)(2)(A) further provides that EPA
may control those fuels and fuel
additives “‘after consideration of all
relevant medical and scientific evidence
available * * * including consideration
of other technologically or economically
feasible means of achieving emissions
standards under [section 202 of the
Act].”

EPA used this authority to require
reformulated fuels to also achieve NOx
reductions in order to reduce ozone
formation, based on scientific evidence
regarding the benefits of NOx control
and on the cost-effectiveness of NOx
reductions. A detailed discussion of the
determination of the need for and
scientific justification for NOx control is
presented in the RIA for the final rule.5t
The fact that scientific understanding of
atmospheric chemistry and ozone
formation continues to evolve does not

4959 FR 7744 (February 16, 1994).

501bid.

51U.S. EPA, Final Regulatory Impact Analysis for
Reformulated Gasoline, December 13, 1993, pp.
313-326.
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negate that determination. In addition,
as discussed below, EPA’s review of the
air quality benefits and cost-
effectiveness of the NOx reduction
standard does not show that the
rulemaking determinations supporting
this standard were inappropriate.

B. Air Quality Benefits

1. The Need for Regional NOx
Reduction

At present, there are 74 areas in the
United States, with a population
exceeding one hundred million, that do
not meet the ozone NAAQS of 120 parts
per billion (ppb) for a one-hour daily
maximum. The following section
describes ozone formation, the regional
scale of the ozone problem, and the
reductions needed to meet the ozone
standard.

Ozone Formation. Ozone is a
naturally occurring trace constituent of
the atmosphere. Background ozone
concentrations vary by geographic
location, altitude, and season. Part of
this background ozone concentration is
due to natural sources and part is due
to long-range transport of anthropogenic
or man-made precursor emissions. The
natural component of background ozone
originates from three sources: (1)
Stratospheric ozone (which occurs at
about ten to 50 kilometers altitude) that
is transported down to the troposphere
(i.e., from the ground level through
about ten kilometers), (2) ozone formed
from the photochemically-initiated
oxidation of biogenic (i.e., produced by
living organisms) and geogenic (i.e.,
produced by the earth) methane and
carbon monoxide with nitric oxide, and
(3) ozone formed from the
photochemically-initiated oxidation of
biogenic VOCs with NOx. NOx plays an
important role in the oxidation of
methane, carbon monoxide, and
biogenic VOC, though the magnitude of
this natural component cannot be
precisely determined.52 The background
0zone concentration near sea level in
the U.S. for a one-hour daily maximum
during the summer is usually in the
range of 30-50 ppb.s3

While ozone formation in the
atmosphere involves complex non-
linear processes, a simplified
description is offered here. For more
information on ozone chemistry, see, for
example, the 1991 National Research
Council study. In short, nitric oxide
(NO) is formed during combustion or

52U.S. EPA, Office of Air Quality Planning and
Standards, “Review of National Ambient Air
Quality Standards for Ozone, Assessment of
Scientific and Technical Information,”” OAQPS Staff
Paper, EPA-452/R-96-007, June 1996.

53|bid.

any high temperature process involving
air (air being largely N2 and O5). NO is
formed, for example, when fuel is
burned to generate power for stationary
or mobile sources. The NO is converted
to NO; by reacting with certain
compounds formed from oxidized
VOCs, called radicals. It is also
converted to NO; by reacting with ozone
(O3). Sunlight then causes the NO to
decompose, leading to the formation of
ozone and NO. The NO that results is
then able to start this cycle anew. A
reaction path that converts NO to NO»
without consuming a molecule of ozone
allows ozone to accumulate; this can
occur by the presence of oxidized
VOCs.54 That is:

1. NO is formed from combustion
involving air:
N2+02==>NO molecules.

2. NO2 (nitrogen dioxide) is formed
when NO reacts with radicals from
oxidized VOCs.

3. NOz is also formed when NO reacts
with ozone; this removes ozone:
NO+0O3==>N0>+0>.

4. Sunlight causes NO, to decompose,
or photolyze, into NO and O. Ozone is
formed when an oxygen molecule (Oy)
reacts with the oxygen element (O),
formed from the decomposition of NO2:
NO>==>NO+0; and
O+0,==>0z0ne.

A general explanation for the
formation of ozone in or near urban
areas follows.55 NOx is produced when
combustion temperatures are above
2500°K, and air is used as an oxidizer
in the combustion process. Incomplete
combustion of the fuel also results in
the emission of raw fuel components
and oxygenated organic components or
VOCs from the fuels. In sunlight, these
components form free radicals (e.g., OH,
HO,, RO, ROy) that oxidize NO to NO»
(reaction 2 above). The free radical is
recreated in the process. Each free
radical is cycled up to five times. The
NO- then reacts with sunlight to
recreate NO and to produce ozone
(reaction 4 above). After the first
oxidation of NO to NOy, every
subsequent operation of the cycle
produces ozone with an efficiency
greater than 90 percent. In current
chemical reaction mechanisms, a typical
nitrogen is cycled three to five times.
Some of the ozone produced reacts with
organics and with sunlight to produce
more free radicals to maintain the cyclic
oxidation process.

Ozone itself is a major source of the
free radicals that oxidize NO into NO..

54Seinfeld, John H., “Urban Air Pollution: State
of the Science,” February 10, 1989 vol., Science.

55 Jeffries, H.E., communication to Clinton
Burklin, ERG, October 27, 1996.

This represents a powerful positive
feedback process on the formation of
more ozone, given available NOx. The
oxidation of the VOCs also leads to the
production of more free radicals. As the
cycle operates, NO> reacts with free
radicals and is converted into nitrates.
This form of nitrogen cannot cycle. This
also removes free radicals. A system that
converts all NOx to nitrogen products
cannot create any more ozone.

NO; reacts rapidly with free radicals.
In situations that have a limited supply
of radicals, NO; effectively competes
with VOCs for the limited free radicals,
and is converted into nitrates. This
results in virtually no production of
ozone. Where there are large amounts of
NO relative to the sources of radicals
(such as VOCs), then the reaction
between NO and existing ozone removes
ozone (a radical source), and the large
amount of NO, formed competes
effectively with VOCs for the other
available radicals, thus leading to an
overall suppression of ozone.

In general, areas with high VOC to
NOx concentration ratios (greater than
eight to ten) can effectively reduce local
ozone concentrations with local NOx
emission reductions.s¢ In areas where
VOCs are abundant relative to NOx,
ozone formation is controlled primarily
by the amount of NOx available to react
with the oxidized VOCs (reaction 2
above).57 These “NOx limited’ areas
generally include rural, suburban, and
downwind areas.58 In contrast, in areas
with low VOC to NOx ratios, ozone
formation is controlled primarily by the
amount of VOC available. Ozone
scavenging by the NO-Og reaction
(reaction 3 above) is more effective than
the reaction of oxidized VOC with NO
producing NO> (reaction 2 above).5°
Such areas are “VOC limited” and
generally include the central core areas
of large urban areas with significant
vehicle emissions.

The rate of ozone formation varies
with the VOC to NOx ratio. By reducing
local emissions of VOC, the formation
rate generally slows down, leading to
lower ozone levels locally, but with
eventual production of approximately
the same total amount of ozone.
Reduction of NOx emissions can lead to

56 National Research Council, Rethinking the
Ozone Problem in Urban and Regional Air
Pollution, National Academy Press, Washington,
D.C., 1991.

57 Seinfeld, John H., “Urban Air Pollution: State
of the Science,” February 10, 1989 vol., Science.

S8 Finlayson-Pitts, B.J. and J.N. Pitts, Jr.,
“Atmospheric Chemistry of Tropospheric Ozone
Formation: Scientific and Regulatory Implications,”
Air and Waste Management Association, Vol. 43,
August 1993.

59 Seinfeld, John H., “Urban Air Pollution: State
of the Science,” February 10, 1989 vol., Science.
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a more rapid formation of ozone, though
with less total amount of ozone
formed.s0

Different mixtures of VOC and NOx,
therefore, can result in different ozone
levels such that the total system is non-
linear. That is, large amounts of VOC
and small amounts of NOx make ozone
rapidly but are quickly limited by
removal of the NOx. VOC reductions
under these circumstances show little
effect on ozone. Large amounts of NO
and small amounts of VOC (which
usually implies smaller radical source
strengths) result in the formation of
inorganic nitrates, but little ozone. In
these cases, reduction of NOx results in
an increase in ozone.

The preceding is a static description.
In the atmosphere, physical processes
compete with chemical processes and
change the outcomes in complex ways.
The existence of feedback and non-
linearity in the transformation system
confound the description. Competing
processes determine the ambient
concentration and there are an infinite
set of process magnitudes that can give
rise to the same ambient concentrations
and changes in concentrations. Lack of
any direct measurement of process
magnitudes results in the need to use
inferential methods to confirm any
explanation of a particular ozone
concentration.

The formation of ozone is further
complicated by biogenic emissions,
meteorology, and transport of ozone and
ozone precursors. The contribution of
0zone precursor emissions from
biogenic sources to local ambient ozone
concentrations can be significant,
especially emissions of biogenic VOCs.
Important meteorological factors
include temperature, and wind
direction and speed. Long-range
transport results in interactions between
distant sources in urban or rural areas
and local ambient ozone. Peroxyacetyl
nitrate (PAN), formed from the reaction
of radicals with NO,, can transport NOx
over relatively large distances through
the atmosphere. Its rate of
decomposition significantly increases
with temperature, so that it can be
formed in colder regions, transported,
and then decomposed to deliver NO; to
downwind areas.51

Regional Scale of the Ozone Problem.
Peak ozone concentrations typically
occur during hot, dry, stagnant
summertime conditions. Year-to-year
meteorological fluctuations and long-

€0 |bid.

61 National Research Council, Rethinking the
Ozone Problem in Urban and Regional Air
Pollution, National Academy Press, Washington,
D.C., 1991.

term trends in the frequency and
magnitude of peak ozone concentrations
can have a significant influence on an
area’s compliance status.

Typically, ozone episodes last from
three to four days on average, occur as
many as seven to ten times per year, and
are of large spatial scale. In the eastern
United States, high concentrations of
ozone in urban, suburban, and rural
areas tend to occur concurrently on
scales of over 1,000 kilometers.62
Maximum values of non-urban ozone
commonly exceed 90 ppb during these
episodes, compared with average daily
maximum values of 60 ppb in summer.
Thus, an urban area need contribute an
increment of only 30 ppb over the
regional background during a high
ozone episode to cause a violation of the
ozone NAAQS of 120 ppb.&3

The precursors to ozone and ozone
itself are transported long distances
under some commonly occurring
meteorological conditions. The
transport of ozone and precursor
pollutants over hundreds of kilometers
is a significant factor in the
accumulation of ozone in any given
area. Few urban areas in the U.S. can be
treated as isolated cities unaffected by
regional sources of ozone.64

NOx Reductions Needed to Meet the
Ozone Standard. Over the past two
decades, great progress has been made
at the local, state and national levels in
controlling emissions from many
sources of air pollution. Substantial
emission reductions are currently being
achieved through implementation of the
1990 CAAA measures for mobile and
stationary sources. These measures
include the retrofit of reasonably
available control technology on existing
major stationary sources of NOx and
implementation of enhanced vehicle
inspection and maintenance programs
under Title |I; new emission standards
for new motor vehicles and nonroad
engines, and the RFG program under
Title Il; and controls on certain coal-
fired electric power plants under Title
IV. The effects of these programs on
total NOx emissions over time indicate
a decline in emissions from 1990 levels
of about 12 percent until the year 2007.
However, continued industrial growth
and expansion of motor vehicle usage
threaten to reverse these past
achievements; NOx emissions will
gradually increase for the foreseeable
future, unless new initiatives are
implemented to reduce NOx emissions.

For many years, control of VOCs was
the main strategy employed in efforts to

62pid.
e3d.
641d.

reduce ground-level ozone. More
recently, it has become clearer that
additional NOx controls will be needed
in many areas, especially areas where
ozone concentrations are high over a
large region (as in the Midwest and
Northeast, where RFG is mandated in
several nonattainment areas). The extent
of local controls that will be needed to
attain and maintain the ozone NAAQS
in and near seriously polluted cities is
sensitive both to the amount of ozone
and precursors transported into the
local area and to the specific
photochemistry of the area.

In some cases, preliminary local
modeling performed by the states
indicates that it may not be feasible to
find sufficient local control measures for
individual nonattainment areas unless
transport into the areas is significantly
reduced; this may include transport
from attainment areas and from other
nonattainment areas. These modeling
studies suggest that reducing NOx
emissions on a regional basis is the most
effective approach for reducing ozone
over large geographic areas, even though
local NOx controls may not be effective
by themselves in the urban centers of
selected nonattainment areas. Thus,
large reductions in NOx emissions may
be needed over much of the nation if all
areas are to attain the ozone standard.

The following discussion examines
the need for NOx reductions in those
regions of the country where RFG is
required.

California. The State of California
adopted its ozone SIP on November 15,
1994. The SIP covers most of the
populated portion of the state and relies
on both NOx and VOC reductions for
most California nonattainment areas to
demonstrate compliance with the ozone
NAAQS. Specifically, the revised SIP
projects that the following NOx
reductions are needed (from a 1990
baseline): South Coast, 59 percent;
Sacramento, 40 percent; Ventura, 51
percent; San Diego, 26 percent; and San
Joaquin Valley, 49 percent.

The South Coast’s control strategy for
attainment of the ozone standard
specifies a 59 percent reduction in NOx
emissions. The design of this strategy
took into account the need to reduce
NOx as a precursor of particulate matter,
as described in the SIP submittal. This
represents a reduction of over 800 tons
of NOx per day. The reductions are to
be achieved from a combination of
national, state, and local control
measures.

The Sacramento metropolitan area’s
control strategy for attainment of the
ozone standard specifies a 40 percent
reduction in NOx emissions. Modeling
results indicate that NOx reductions are
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more effective than VOC reductions on
a tonnage basis in reducing ambient
ozone concentrations. The reductions
are to be achieved from a combination
of national, state, and local control
measures, especially mobile source
measures such as standards for heavy
duty vehicles and nonroad engines.

Lake Michigan Region. Modeling and
monitoring studies performed to date for
the states surrounding Lake Michigan
(lllinois, Indiana, Michigan, and
Wisconsin) indicate that reducing ozone
and ozone precursors transported into
the region’s nonattainment areas would
have a significant effect on the number
and stringency of local control measures
necessary to meet the ozone NAAQS. In
many cases, boundary conditions
appear to contribute significantly to
peak ozone concentrations; ozone and
ozone precursors flowing into a
metropolitan area can greatly influence
the peak ozone concentration
experienced in the metropolitan area.
For example, the 1991 Lake Michigan
Ozone Study found that transported
0zone concentrations entering the
region were 40 to 60 percent of the peak
ozone concentrations in some of the
region’s metropolitan areas. That is, the
air mass entering the study area was
measured by aircraft at 70 to 110 ppb
(compared to the ozone NAAQS of 120
ppb) on episode days.65

Separate modeling analyses in the
Lake Michigan region indicate that
reduction in ozone and 0zone precursor
emissions would be effective at
reducing peak ozone concentrations. In
the Lake Michigan case, a modeled 30
percent reduction in boundary
conditions was found to reduce peak
ozone concentrations as much as a 60
percent decrease in local VOC
emissions.s6

These studies suggest that without
reductions in transport and boundary
conditions, the necessary degree of local
control will be difficult to achieve, even
with very stringent local controls. The
EPA Matrix Study 67 looked at region-
wide NOx control, and the results
indicate it would be effective in
reducing ozone across the Midwest. The
objective of the EPA Matrix Study was
to obtain a preliminary estimate of the

65Roberts, P.T., T.S. Dye, M.E. Korc, H.H. Main,
“Air Quality Data Analysis for the 1991 Lake
Michigan Ozone Study,” final report, ST1-92022—
1410-FR, Sonoma Technology, 1994.

66 _ake Michigan Air Directors Consortium, ‘‘Lake
Michigan Ozone Study—Evaluation of the UAM-V
Photochemical Grid Model in the Lake Michigan
Region,” 1994.

67Chu, Shao-Hung and W.M. Cox, “Effects of
Emissions Reductions on Ozone Predictions by the
Regional Oxidant Model during the July 1988
Episode,” Journal of Applied Meteorology, Vol. 34,
No. 3, March 1995.

sensitivity of ozone in the eastern U.S.,
from Texas to Maine, to changes in VOC
and NOx emissions applied region-
wide. The modeled control strategy of
region-wide 75 percent NOx reduction
with 50 percent VOC reduction
produced substantial ozone reductions
throughout the eastern U.S., with ozone
standard exceedances limited to several
grid cells in the southeast corner of Lake
Michigan, over Toronto, and
immediately downwind of New York
City.

Taken together, the information
available to date suggests that additional
reductions in regional NOx emissions
will be necessary to attain the ozone
NAAQS in the Chicago/Gary/Milwaukee
area and downwind (including western
Michigan). NOx control in
nonattainment areas, such as RFG
provides, contributes to regional NOx
emission reductions. The information
available to date has not shown that
upwind controls are all that is needed.
Emerging data indicates that NOx
controls in Lake Michigan
nonattainment areas can contribute to
the ozone reduction benefits derived
from regional NOx reductions. See
discussion infra.

New York Study. New York State’s
recent urban airshed modeling (UAM)
studies show that substantial reductions
in the ozone transported from other
regions would be necessary for several
areas within the UAM domain to
achieve ozone attainment.s8 The UAM
domain includes areas in New York and
Connecticut within and surrounding the
New York Consolidated Metropolitan
Statistical Area (CMSA). This UAM
study demonstrates the potential
effectiveness of a regional NOx
reduction strategy in combination with
a local VOC reduction strategy. The
New York study showed that the
combination of a regional strategy
reflecting a 25 percent reduction in
VOCs and a 75 percent reduction in
NOx outside the New York urban
airshed, with a local strategy reflecting
a 75 percent reduction in VOCs and a
25 percent reduction in NOx inside the
New York urban airshed, would be
necessary for all areas throughout the
New York UAM domain to reduce
predicted ozone levels to 120 ppb or

68John, K., S.T. Rao, G. Sistla, W. Hao, and N.
Zhou, “Modeling Analyses of the Ozone Problem in
the Northeast,” EPA-230-R-94-018, 1994. John, K.,
S.T. Rao, G. Sistla, N. Zhou, W. Hao, K. Schere, S.
Roselle, N. Possiel, R. Scheffe, “Examination of the
Efficacy of VOC and NOx Emissions Reductions on
Ozone Improvement in the New York Metropolitan
Area,” printed in Air Pollution Modeling and Its
Application, Plenum Press, NY, 1994,

less during adverse meteorological
conditions.

Northeast Ozone Transport Region.
The Northeast Ozone Transport Region
(OTR) includes the states of Maine, New
Hampshire, Vermont, Massachusetts,
Rhode Island, Connecticut, New York,
New Jersey, Pennsylvania, Delaware,
Maryland, and the CMSA that includes
the District of Columbia and northern
Virginia. In its analysis supporting the
approval of a Low Emission Vehicle
program in the mid-Atlantic and
Northeast states comprising the OTR,
EPA reviewed existing work and
performed analyses to evaluate in detail
the degree to which NOx controls are
needed.®® These studies showed that
NOx emissions throughout the OTR
must be reduced by 50 to 75 percent
from 1990 levels to obtain predicted
ozone levels of 120 ppb or less
throughout the OTR.

Other recent studies have confirmed
these conclusions.” Additional
modeling simulations suggest that
region-wide NOx controls coupled with
urban-specific VOC controls would be
needed for ozone attainment in the
northeastern United States.” Taken
together, these studies point to the need
to reduce NOx emissions in the range of
50 to 75 percent throughout the OTR,
and VOC emissions by the same amount
in and near the Northeast urban
corridor, to reach and maintain
predicted hourly maximum ozone levels
of 120 ppb or less.

Eastern Texas. There has been limited
modeling work to date that focuses on
the air quality characteristics of the
eastern Texas region. The State of Texas
has been granted section 182(f) waivers
for the Houston/Galveston and
Beaumont/Port Arthur nonattainment
areas based on preliminary UAM
modeling which predicted that local
NOx reductions would not contribute to
ozone attainment because predicted area
ozone concentrations are lowest when
only VOC reductions are modeled.”2
Additional modeling is underway by the
State, including UAM modeling using
data from the Coastal Oxidant
Assessment for Southeast Texas

69 60 FR 48673 (January 24, 1995).

70Kuruville, John et al., “Modeling Analyses of
Ozone Problem in the Northeast,” prepared for
EPA, EPA Document No. EPA-230-R-94-108,
1994. Cox, William M. and Chu, Shao-Hung,
“Meteorologically Adjusted Ozone Trends in Urban
Areas: A Probabilistic Approach,”” Atmospheric
Environment, Vol. 27B, No. 4, pp 425-434, 1993.

71Rao, S.T., G. Sistla, W. Hao, K. John and J.
Biswas, “‘On the Assessment of Ozone Control
Policies for the Northeastern United States,”
presented at the 21st NATO/CCMS International
Technical Meeting on Air Pollution Modeling and
Its Application, Nov. 6-10, 1995.

7260 FR 19515 (April 19, 1995).
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(COAST) study, but there is not yet
enough data to draw conclusions about
the potential effect of transport of ozone
and its precursors on these areas. This
uncertainty has led the State to request
that the waivers from local NOx controls
in these areas be granted on a temporary
basis while more sophisticated
modeling is conducted. Texas has
requested a one-year extension of its
temporary waivers for Houston/
Galveston and Beaumont/Port Arthur,
citing the need for additional time to
complete its UAM modeling.73

Ozone Transport Assessment Group.
EPA is supporting a consultative
process involving 37 eastern states that
includes examination of the extent to
which NOx emissions from as far as
hundreds of kilometers away are
contributing to smog problems in
downwind cities in the eastern U.S.
Known as the Ozone Transport
Assessment Group (OTAG) and chaired
by the State of Illinois, this group is
looking into ways of achieving
additional cost-effective reductions in
ground-level ozone throughout a region
consisting of the eastern half of the U.S.
Preliminary findings from the first and
second of three rounds of control
strategy modeling indicate that regional
reductions in NOx emissions would be
effective in lowering ozone on a regional
scale. The relative effectiveness varies
by subregion and episode modeled.74
Preliminary OTAG modeling results are
described in more detail later in this
section.

Summary. The preceding discussion
demonstrates that substantial region-
wide NOx reductions will be needed in
regions of the country where RFG is
required for those regions to reach
attainment of the ozone standard.
Reduction in NOx emissions is needed
locally in some areas in order to attain
the ozone NAAQS while, in some of
these or other areas, NOx emission
reductions may be needed to help attain
the ozone NAAQS in downwind areas
or to help maintain ozone levels below
the standard in attainment areas. As a
local control (except along the Northeast
corridor where its use is so widespread
as to constitute a regional control), the
RFG program will reduce NOx
emissions in nonattainment areas and
contribute to needed regional NOx
reductions.

Control strategies must consider
efforts to reduce regional scale NOx
emissions as well as local emissions. In

7361 FR 65505 (December 13, 1996).

74 Ozone Transport Assessment Group, joint
meetings of RUSM and ISI workgroups, “First
Round Strategy Modeling,”” October 25, 1996, and
“Round 2 Strategy Modeling,”” December 17, 1996.

general, NOx emissions reductions in
upwind, rural areas coupled with VOC
reductions in urban nonattainment areas
appears to be an effective strategy in
some cases. In some cases however, the
urban nonattainment area is also
upwind of another urban nonattainment
area or contains so much biogenic VOC
emissions that reducing only
anthropogenic VOC emissions has too
little ozone benefit. For example, the
Atlanta nonattainment area has very
high biogenic VOC, while in the
Northeast, many urban nonattainment
areas are upwind of other urban
nonattainment areas. In cases like these,
local NOx reductions may be needed in
urban nonattainment areas in addition
to, or instead of, VOC reductions for
purposes of ozone attainment. Thus,
effective ozone control will require an
integrated strategy that combines cost-
effective reductions in emissions at the
local, state, regional, and national
levels.

2. Section 182(f) Waivers and State
Implementation Plans for Ozone
Attainment

Because Title | focuses on measures
needed to bring nonattainment areas
into attainment, the CAA requires EPA
to view section 182(f) NOx waivers in a
narrow manner. In part, section 182(f)
provides that waivers must be granted if
states outside an ozone transport region
(OTR) show that reducing NOx within
a nonattainment area would not
contribute to attainment of the ozone
NAAQS in that nonattainment area.”
Only the role of local NOx emissions on
local attainment of the ozone standard
is considered in nonattainment areas
outside an OTR. Any exemption may be
withdrawn if the basis for granting it no
longer applies. For modeling-based
exemptions, this will occur if updated
modeling analyses reach a different
conclusion than the modeling on which
the exemption was based.”® Thus all
local NOx waivers should be considered
temporary and do not shield an area
from NOx requirements demonstrated to
be needed for ozone attainment in that
area or in downwind areas.

EPA has independent statutory
authority under CAA section
110(a)(2)(D) to require a state to reduce
emissions from sources where there is
evidence that transport of such
emissions contributes significantly to
nonattainment or interferes with
maintenance of attainment in other

7542 U.S.C. § 7511a(f)(1)(A).

76 Seitz, John S., Director, OAQPS, EPA, “‘Section
182(f) Nitrogen Oxides (NOx) Exemptions—Revised
Process and Criteria,” EPA memoranda to Regional
Air Directors, dated May 27, 1994, and revised
February 8, 1995.

states. That is, the CAA requires a SIP
to conform provisions addressing
emissions from one state that
significantly pollute another downwind
state. EPA has stated, in all Federal
Register notices approving section
182(f) NOx petitions, that it will use its
section 110(a)(2)(D) authority where
evidence of significant contribution is
found to require needed NOx (and/or
VOC) reductions. EPA recently
published a notice of intent that it plans
to call for SIP revisions in the eastern
half of the U.S. to reduce regional ozone
transport across state boundaries, in
accordance with section 110(a)(2)(D)
and (k)(5).77

EPA’s granting of exemptions from
local NOx controls should be seen in the
broader context of SIP attainment plans.
For ozone nonattainment areas
designated as serious, severe, or
extreme, state attainment
demonstrations involve the use of
dispersion modeling for each
nonattainment area. Although these
attainment demonstrations were due
November 15, 1994, the magnitude of
this modeling task, especially for areas
that are significantly affected by
transport of ozone and 0zone precursors
generated outside of the nonattainment
area, has delayed many states in
submitting complete modeling results.
Recognizing these challenges, EPA
issued guidance on ozone
demonstrations 78 that includes an
intensive modeling effort to address the
problem of long distance transport of
ozone, NOx, and VOCs, and submittal of
attainment plans in 1997. Considering
its modeling results, a state must select
and adopt a control strategy that
provides for attainment as expeditiously
as practicable.

When the attainment plans are
adopted by the states, these new control
strategies will, in effect, replace any
NOx waivers previously granted. To the
extent the attainment plans include
NOx controls on certain major
stationary sources in the nonattainment
areas, EPA will remove the NOx waiver
for those sources. To the extent the
plans achieve attainment without
additional NOx reductions from certain
sources, the waived NOx reductions
would be considered excess reductions
and, thus, the exemption would
continue. EPA’s rulemaking action to
reconsider the initial NOx waiver may
occur simultaneously with rulemaking
action on the attainment plans. Thus,

77 62 FR 1420 (January 10, 1997).

78Nichols, Mary D., Assistant Administrator for
Air and Radiation, “Ozone Attainment
Demonstrations,” memorandum to EPA Regional
Administrators, March 2, 1995.
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many or all areas, including NOx waiver
areas, are potentially subject to NOx
controls as needed to attain the ozone
standard throughout the nation and/or
meet other NAAQSs.

API selectively cites to those portions
of EPA’s 1993 section 185B report to
Congress that support its contention that
NOx control may not always be
appropriate to reduce ozone, but ignores
the report’s overall conclusions
regarding the need for many areas across
the nation to reduce NOx emissions if
ozone attainment is to be achieved. API
in particular overlooks the report’s
finding that, in some cases, even if
ozone initially increases in response to
small NOx reductions, ozone levels in
many areas will decline if NOx levels
are more significantly reduced. See
section 2.2.2. Thus, in some cases, state
and local agencies may need to reduce
NOx emissions even though doing so
may cause a potential increase in ozone
concentrations in central urban areas, as
part of a larger plan to enable many
nonattainment areas to meet the ozone
NAAQS. For example, NOx reductions
in the New York metropolitan area are
needed for downwind areas within the
state and in other states to attain the
ozone standard; yet additional VOC
controls may be needed in the
metropolitan area to offset the local
impact of NOx reductions. Similarly,
NOx reductions in areas upwind of the
Northeast Ozone Transport Region may
be needed to help downwind areas
attain and maintain the ozone standard,
even though those NOx reductions may
not in some cases help the upwind areas
reduce local peak ozone concentrations.
In such cases, a previously granted NOx
waiver will not allow an area to avoid
implementing NOx control
requirements deemed necessary for
itself or another area’s attainment.

The progress toward ozone attainment
that has been achieved by states to date
and the continued progress by states
toward ozone attainment, required by
the CAA, are not convincing rationales
to EPA for dropping the Phase Il RFG
NOx standard, as suggested in the API
petition. The previous discussion
demonstrates that substantial region-
wide reductions in NOx will be needed
in areas of the country where RFG is
required for those areas to reach
attainment of the ozone standard.
Progress toward attainment achieved by
states to date and the continued
progress toward attainment required
under the CAA will not be sufficient
without additional combined NOx and
VOC emission reductions for some RFG
areas, including the Northeast corridor
and the Lake Michigan region, as
discussed above, to achieve attainment.

Moreover, a NOx waiver does not
excuse an area from reasonable further
progress (RFP) requirements. Thus,
progress toward attainment is not a
convincing rationale for dropping the
Phase Il RFG NOx standard, because
progress toward attainment is not the
same as attainment and, thus, doesn’t
demonstrate that the Phase Il RFG NOx
standard is unnecessary or
inappropriate. Because the need for
extensive NOx control is clear, it is not
necessary or appropriate for EPA to
delay establishing federal NOx control
programs until individual state ozone
attainment demonstrations have been
developed and presented. EPA agrees
with comments that loss of the Phase 11
RFG NOx standard would only
exacerbate state emission reduction
shortfalls.

Moreover, for the reasons discussed
above, EPA does not agree that the
Phase Il RFG NOx standard is
incongruous or at odds with the
granting of section 182(f) waivers in
RFG areas, as suggested in the API
petition. EPA does agree with API’s
comments that point out that the section
182(f) waiver process alone does not
take into account the downwind impact
of NOx controls, but notes that API, in
doing so, has ignored EPA'’s stated
intent to require NOx reductions from
states with areas that received NOx
exemptions, pursuant to its section
110(a)(2)(D) authority if such areas are
shown to contribute significantly to
downwind states’ ozone problems.

3. Comparison of Benefits and
Disbenefits From NOx Reductions

The following discussion focuses on
another aspect of API’s section 182(f)
argument: the potential for disbenefits,
or increases in urban ozone, that occur
as a result of reductions in NOx. The
best data currently available to examine
this air quality and ozone attainment
issue are the photochemical grid
modeling results being generated by
OTAG. The OTAG model (UAM-V)
includes the best emission inventory
information available, provided by the
states and reviewed by stakeholders and
experts, an improved biogenic inventory
(BEIS2), and updated chemistry (CB—
1V). Data are available from four ozone
episodes. 7 All stakeholders, including
states and the oil, automotive, and
utility industries, have been involved in
OTAG modeling inputs and modeling
runs. Further information describing
OTAG is available electronically on the
OTAG Home Page at http://
www.epa.gov/oar/OTAG/otag.html. All

79July 1-11, 1988; July 13-21, 1991; July 20-30,
1993; and July 7-18, 1995.

OTAG data discussed here are available
electronically on the TTN2000 Web Site
at http://ttnwww.rtpnc.epa.gov.

OTAG modeling conducted to date
consistently demonstrates that NOx
reductions applied equally by source
type throughout the 37 state OTAG
region result in widespread ozone
reductions across most of that region,
and in geographically and temporally
limited increases in urban ozone. 8 The
OTAG sensitivity modeling cited in oil
industry comments included large NOx
reductions (i.e., a 60 percent reduction
in elevated utility system point source
NOx emissions plus a 30 percent
reduction in low-level, or non-utility
point and area source and mobile
source, including nonroad and on-
highway, NOx emissions), or large NOx
reductions combined with VOC
reductions (i.e., a 60 percent reduction
in elevated NOx emissions with a 30
percent reduction in low-level NOx
emissions plus a 30 percent reduction in
VOC emissions) over the 37 state OTAG
region. That modeling indicates that
such emission reductions would result
in widespread ozone decreases in high
ozone areas. That modeling also
indicates ozone increases, or
disbenefits, particularly within the
Northeast corridor and southwestern
Lake Michigan area but only in some
grid cells on some days of some
episodes.

For example, for July 8, 1988, the
OTAG modeling run of a 60 percent
reduction in elevated NOx emissions
plus a 30 percent reduction in low-level
NOx emissions, throughout the 37 state
region (OTAG run 5e), shows decreases
in ozone throughout most of the 37 state
region ranging from four to at least 36
ppb. 81 That modeling run also shows
increases in ozone of four to 12 ppb in
Boston, Savannah, Wheeling, and
Houston, and increases of four to 28 ppb
in the Norfolk/Virginia Beach area and
along the coasts of Connecticut, New
York, and New Jersey.

For July 18, 1991, the same modeling
run shows decreases in 0zone ranging
from four to at least 36 ppb throughout
most of the 37-state region. Ozone
increases of four to 12 ppb appear in
Nashville, Paducah, Detroit, Bay City,
and Philadelphia, and increases of four
to at least 36 ppb in the Lake Michigan
area and in Memphis, Louisville,
Indianapolis, and Cincinnati. For July

80 Ozone Transport Assessment Group, joint
meeting of the RUSM and ISI workgroups,
““Sensitivity Modeling’’ and 5g scatter plots, August
22, 1996, “First Round Strategy Modeling,” October
25, 1996, and “Round 2 Strategy Modeling,”
December 17, 1996.

81 The upper end of the scale of changes in ozone
concentrations modeled by OTAG was 36 ppb.
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15, 1995, modeling shows ozone
decreases ranging from four to at least
36 ppb throughout most of the OTAG
region, and ozone increases of four to 12
ppb in Milwaukee, Chicago,
Youngstown, and Philadelphia, and
increases of four to 28 ppb on Long
Island and in Memphis.

OTAG modeling indicates that urban
ozone increases from region-wide NOx
control are smaller in magnitude and
area when NOx reductions are
combined with VOC reductions. In a
modeling run with a 60 percent elevated
source NOx reduction, a 30 percent low-
level NOx reduction and a 30 percent
VOC reduction (OTAG run 5c), for July
8, 1988, ozone increases of four to 12
ppb were confined to Memphis and
Norfolk/Virginia Beach, with increases
of four to 28 ppb along the coast of
Connecticut, New York, and New Jersey.
For July 18, 1991, ozone increases of
four to 12 ppb appear in Paducah and
Philadelphia, with increases of four to
20 ppb in Chicago, Milwaukee,
Cincinnati, and Louisville. For July 15,
1995, increases of four to 12 ppb appear
in Memphis, Youngstown, Philadelphia,
and Long Island.

The above OTAG results for ozone
changes were cited without regard to the
actual ozone levels. A closer look at
OTAG modeling indicates that urban
NOx reductions, as part of region-wide
reductions, produce widespread
decreases in ozone concentrations on
high ozone days. Urban NOx reductions
also produce limited increases in ozone
concentrations, but the magnitude, time,
and location of these increases generally
do not cause or contribute to high ozone
concentrations; most urban ozone
increases occur in areas already below
the ozone standard and, thus, in most
cases, urban ozone increases resulting
from NOx reductions do not cause
exceedance of the ozone standard. There
are a few days in a few urban areas
where NOx reductions produce ozone
increases in portions of an urban area
that are detrimental. OTAG defined
detrimental as an increase exceeding
four ppb in a grid cell on a day with
ozone exceeding 100 ppb. However,
those portions of an urban area with
disbenefits on one day of an ozone
episode get benefits on later days of the
same episode, and later days generally
are higher ozone days. 82

82 | opez, Bob, “‘Localized Ozone Increases Due
to NOx Control—Transmittal of Technical
Evaluation Summary and Draft Policy Options
Paper,” memorandum and attachments from OTAG
Task Group on Criteria for Modeling and Strategy
Refinement Regarding NOx Disbenefits to OTAG
Implementation and Strategies Workgroup and
Criteria Evaluation Miniworkgroup, second draft,
December 12, 1996, and Koerber, Mike, OTAG
Policy Group Meeting, December 18, 1996.

In other words, OTAG has found that,
in general, NOx reduction disbenefits
are inversely related to ozone
concentration. On the low ozone days
leading up to an ozone episode (and
sometimes the last day or so) the
increases are greatest, and on the high
ozone days, the increases are least (or
nonexistent); the ozone increases
generally occur on days when ozone is
low and the ozone decreases generally
occur on days when ozone is high. This
indicates that, in most cases, urban
ozone increases may not produce
detrimental effects when viewed alone,
and the overall effects over the episode
are positive. However, OTAG modeling
(run 5e) indicates that at least one area
for one day of one episode experienced
an increase in ozone on a high ozone
day. Concentration difference plots
show ozone increases over Lake
Michigan and the adjacent shoreline at
least as high as 36 ppb on July 18, 1991,
when the highest modeled ozone
concentration was about 110 ppb.
However, concentration difference plots
also show ozone decreases in
downwind states. Decreases in ozone of
five ppb extend into Michigan, and
decreases of one ppb extend as far as
New York, New Hampshire, Vermont,
and Maine. The magnitude of the ozone
decrease is as high as ten ppb. 83

For July 19, 1991, with peak ozone
levels of 130 ppb and, therefore higher
than for July 18, OTAG modeling (run
4b) 84 showed ozone increases for only
two of the 20 highest grid cells in the
Lake Michigan region. On July 20, ozone
increases are only apparent for ozone
levels less than 100 ppb. OTAG
modeling thus demonstrates that the
ozone reduction benefits of urban NOx
control far outweigh the disbenefits of
urban ozone increases in both
magnitude of ozone reduction and
geographic scope.

Ozone benefits and disbenefits occur
from both elevated and low-level NOx
reductions; the relative effectiveness of
elevated and low-level NOx reductions
varies by region and ozone episode,
according to OTAG modeling.8
Elevated and low-level NOx reductions
appear to act independently, with little
synergistic effect. The pattern of ozone
benefits and disbenefits is similar

83 |bid.

84 OTAG run 4b represents the deepest level of
controls that has been modeled by OTAG for
nonutility point source NOx emissions, and for
NOx and VOC emissions from area and mobile
sources. If the deepest level of NOx controls being
modeled by OTAG for utility NOx and for utility
and nonutility point source VOC is then added
(OTAG run 2), ozone increases are not as large on
July 19, 1991 and some become ozone reductions.

85Koerber, Mike, OTAG Policy Group Meeting,
December 18, 1996.

whether the one-hour or the proposed
eight-hour ozone standard is modeled.

The NOx reduction scenarios
modeled by OTAG are for large NOx
reductions, greater than the Phase Il
RFG NOx emission reduction standard
of 6.8 percent of gasoline-fueled vehicle
emissions on average. Although EPA
believes the direction of the effect is
reliable, disbenefits from the Phase Il
RFG NOx emission reduction standard
would be smaller than the urban
disbenefits modeled by OTAG for larger
NOx reductions. EPA recognizes that
the OTAG model’s coarse grid size (even
in fine part of the domain) may cause
the modeling to show fewer disbenefit
areas than actually exist and would be
revealed by finer grid modeling, such as
urban-scale modeling. As API points
out, urban-scale modeling
demonstrations of NOx disbenefits
supported the section 182(f) waivers
approved by EPA for three mandated
RFG areas (Chicago, Milwaukee, and
Houston). The OTAG model’s grid size
and wide field treatments are not
precise enough to be used to balance
population exposures to ozone benefits
and disbenefits from NOx control.
However, these facts do not change
EPA’s conclusion that OTAG modeling
demonstrates that the ozone reduction
benefits of NOx control far outweigh the
disbenefits of urban ozone increases in
both magnitude of ozone reduction and
geographic scope.

It should be noted that no scenario
modeled by OTAG to date completely
mitigates the ozone problem throughout
the 37 state domain, so some areas,
including the Northeast and the Lake
Michigan region, will have to go beyond
OTAG scenarios to reach attainment.
Since OTAG modeling shows that more
NOx emission reductions produce more
ozone reductions, the ultimate ozone
mitigation level of emissions may not
produce urban disbenefits.

OTAG modeling of the transport of
o0zone and 0zone precursors among
subregions is less complete than its
modeling of various region-wide
emission reduction scenarios.
Preliminary OTAG sensitivity tests did
include a set of four regional impact
runs to examine the effect of controls
applied differently within the OTAG
domain. For this purpose, OTAG was
divided into four subregions: Northeast,
Midwest, Southeast, and Southwest.86
The regional impact runs provide

86 Subsequent to the subregional modeling
described here, OTAG has further divided its
modeling domain into 13 smaller subregions for
purposes of assessing transport between these
subregions. This modeling was not complete
enough to have been considered in the decision
announced today.



Federal Register / Vol. 62, No. 48 / Wednesday, March 12, 1997 / Rules and Regulations

11357

preliminary information on the spatial
and temporal scales of ozone transport.
NOx reductions of 60 percent from
elevated sources and 30 percent from
low level sources plus a VOC reduction
of 30 percent (OTAG run 5c) were
applied to one region at a time for each
of the four OTAG ozone episodes. In
general, surface plots show that
emission reductions in a given region
have the most ozone reduction benefit
in that same region, although downwind
benefits outside the region were also
apparent. Northeast reductions
benefited the Southeast in one episode.
Midwest reductions benefited the
Northeast in four episodes and the
Southeast in one episode. Southeast
reductions benefited the Midwest
during two episodes and the Southwest
during two episodes. Southwest
reductions benefited the Midwest
during two episodes.8?

Although OTAG modeling of ozone
transport is incomplete, it indicates that
NOx reductions have downwind ozone
reduction benefits, although those
benefits attenuate with distance. NOx
reductions in Chicago and Milwaukee
may help nearby states such as
Michigan and perhaps, to some extent,
the Northeast as well. NOx reductions
in the southern end of the Northeast
corridor will help the northern end.

The API petition requests that EPA
eliminate or delay the Phase Il RFG NOx
emission reduction standard.88 EPA
disagrees, as the evidence does not
support eliminating or delaying the
Phase Il RFG NOx standard. The NOx
reductions obtained from RFG in the
metropolitan nonattainment areas are an
important component of a regional NOx
reduction strategy, and modeling and
analysis to date strongly supports the
need for such regional NOx reductions.
Such reductions, especially when
combined with urban VOC reductions,
lead to ozone reductions on high ozone
days across large areas of the country,
including all of the major ozone
nonattainment areas covered by the RFG
program. While the potential for
disbenefits is clear, with few exceptions,
disbenefits appear on low ozone days
and do not cause exceedance of the
ozone standard, while benefits appear
on high ozone days when they are most
needed. As described above, OTAG
found only one day of one episode in

870zone Transport Assessment Group, joint
meeting of the RUSM and ISI workgroups,
“Sensitivity Modeling,” August 22, 1996.

880ne commenter suggested that an “opt out”
provision from the NOx reduction standard be
provided for areas that can document a disbenefit
from NOx reductions. For the reasons discussed
above, the evidence does not support such a waiver
for RFG standards at this time.

one area where an urban ozone increase
could be classified as detrimental, with
detrimental being defined as an increase
in ozone of four ppb in a grid cell on

a day with ozone exceeding 100 ppb.8°
NOx control resulted in ozone decreases
for the following days of that episode .
EPA does not believe the evidence when
viewed overall supports forgoing the
ozone reduction benefits of NOx
reduction from RFG.

In conclusion, API's arguments that
the Phase Il RFG NOx standard may
cause limited urban disbenefits, and
that additional VOC reductions may be
necessary to ameliorate such
disbenefits, are not compelling new
evidence or arguments that support
elimination or delay of the Phase Il RFG
NOx emission reduction standard. €
EPA has concluded that reducing NOx
emissions in required RFG areas as part
of a region-wide strategy will contribute
to attainment of the ozone standard,
even if those NOx emission reductions
do not improve air quality in some
portions of some RFG areas on some low
ozone days. Additional VOC reductions
are an option states may choose to avoid
or reduce urban ozone increases from
NOx control.

API recently submitted the results of
air quality modeling undertaken by
Systems Applications International on
API’s behalf. API’s modeling used the
same photochemical grid model,
inventory, and episode data as OTAG.
APl examined the effect in 2007 of a 6.8
percent reduction in mobile source NOx
emissions in RFG areas during the 1991
episode. API's modeling shows benefits
and disbenefits in RFG areas, and no
change in most non-RFG areas
throughout the OTAG domain. °1 On the
basis of this modeling, APl argues that
the Phase Il RFG NOx standard will be

89| opez, Bob, “Localized Ozone Increases Due to
NOx Control—Transmittal of Technical Evaluation
Summary and Draft Policy Options Paper,”
memorandum and attachments from OTAG Task
Group on Criteria for Modeling and Strategy
Refinement Regarding NOx Disbenefits to OTAG
Implementation and Strategies Workgroup and
Criteria Evaluation Miniworkgroup, second draft,
December 12, 1996, and Koerber, Mike, OTAG
Policy Group Meeting, December 18, 1996.

90 See discussion in the RFG final rule at 59 FR
7751.

91 EPA was puzzled by effects that appear in
Georgia and Alabama, which are not RFG areas, and
contacted API for an explanation. API’s contractor,
SAl, explained in a February 14, 1997 telephone
call that some anomalies of the modeled results can
be explained by the differences in the results when
directly comparing modeling runs made on two
different computers. However, the differences in
results from directly comparing modeling runs
made on two different computers may also
confound the modeled effects of RFG in terms of
ozone concentration differences, casting doubt on
the credibility of the results, since the modeled
effects of RFG are in the same range as the
anomalies claimed by SAI.

ineffective in reducing ozone,
underscoring the cost-ineffectiveness of
the Phase Il RFG NOx standard,
according to API.

However, API’'s modeling does not
indicate whether disbenefits occurred in
grid cells with high or low ozone, so
EPA cannot determine if the projected
disbenefit would actually be
detrimental. As discussed previously,
OTAG modeling demonstrates that most
urban ozone increases from NOx control
occur on low ozone days and do not
cause exceedance of the ozone standard,
while ozone reductions occur on high
ozone days when reductions are most
needed. Moreover, API’s modeling sets
the threshold level of ozone reduction at
two ppb, which effectively eliminates
benefits below two ppb. The Phase Il
RFG NOx standard is estimated to
achieve a one to two percent reduction
in the national NOx inventory, and that
reduction would translate into a
relatively small reduction in the ozone
level at levels above 100 ppb. By setting
the threshold at two percent, API’s
modeling may not capture the benefits
of the standard. Thus, EPA is not
persuaded by API’s modeling that the
Phase Il RFG NOx standard will be
ineffective in reducing ozone; nor does
EPA agree that API’s modeling
underscores the Phase 1l RFG NOx
standard’s cost-ineffectiveness.

4. Non-ozone Benefits

In the RFG final rule, EPA cited non-
ozone benefits of NOx control, such as
reductions in emissions leading to acid
rain formation, reductions in toxic
nitrated polycyclic aromatic
compounds, lower secondary airborne
particulate (i.e., ammonium nitrate)
formation, reduced nitrate deposition
from rain, improved visibility, and
lower levels of nitrogen dioxide. A
complete discussion of these benefits
can be found in the RIA accompanying
the RFG final rule. 92 EPA did not
attempt to quantify the non-ozone
benefits of NOx control in the
rulemaking, and did not include non-
ozone benefits in its cost-effectiveness
determination.

API claims that because EPA did not
quantify non-ozone benefits, such
benefits are speculative; APl presented
no evidence to support this claim. EPA
does not agree. The fact that EPA did
not quantify non-ozone benefits of NOx
control does not render those benefits
speculative. In a directional sense, at
least, the non-ozone benefits of NOx
reductions, including the Phase Il RFG
NOx standard, are clear.

92 See the RIA at pp. 321-322. See also 59 FR
7751.
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Since publication of the RFG final
rule, EPA has identified additional non-
ozone benefits from NOx reductions.
The following describes how NOx
emissions contribute to adverse impacts
on the environment:

Acid Rain. NOx and sulfur dioxide
are the two key air pollutants that cause
acid rain and result in adverse effects on
aquatic and terrestrial ecosystems,
materials, visibility, and public health.
Nitric acidic deposition plays a
dominant role in the acid pulses
associated with the fish kills observed
during the springtime melt of the
snowpack in sensitive watersheds and
recently has also been identified as a
major contributor to chronic
acidification of certain sensitive surface
waters.

Drinking Water Nitrate. High levels of
nitrate in drinking water are a health
hazard, especially for infants.
Atmospheric nitrogen deposition in
sensitive forested watersheds can
increase stream water nitrate
concentrations; the added nitrate can
remain in the water and be transported
long distances downstream because
plants in most freshwater systems do
not take up the added nitrate.

Eutrophication. NOx emissions
contribute directly to the widespread
accelerated eutrophication of U.S.
coastal waters and estuaries.
Atmospheric deposition direct to
surface waters and deposition to
watershed and subsequent transport
into the tidal waters has been
documented to contribute from 12 to 44
percent of the total nitrogen loadings to
U.S. coastal water bodies. Nitrogen is
the nutrient limiting growth of algae in
most coastal waters and estuaries. Thus
addition of nitrogen results in
accelerated algal and aquatic plant
growth in the water body causing
adverse ecological effects and economic
impacts that range from nuisance algal
blooms to oxygen depletion and fish
kills.

Global Warming. Nitrous oxide (N20)
is a greenhouse gas. Anthropogenic
nitrous oxide emissions in the U.S.
contribute about two percent of the
greenhouse effect, relative to total U.S.
anthropogenic emissions of greenhouse
gases. In addition, emissions of NOx
lead to the formation of tropospheric
ozone, which is another greenhouse gas.

Nitrogen Dioxide (NO2). Exposure to
NO?2 is associated with a variety of acute
and chronic health effects. The health
effects of most concern at ambient or
near-ambient concentrations of NO2
include mild changes in airway
responsiveness and pulmonary function
in individuals with preexisting

respiratory illnesses, and increases in
respiratory illnesses in children.

Nitrogen Saturation of Forest
Ecosystems. Forests accumulate
nitrogen inputs. While nitrogen inputs
in forest ecosystems have traditionally
been considered beneficial, recent
findings in North America and Europe
suggest that, because of chronic nitrogen
deposition from air pollution, some
forests are showing signs of nitrogen
saturation, including undesirable nitrate
leaching to surface and ground water
and decreased plant growth.

Particulate Matter. NOx compounds
react with other compounds to form fine
nitrate particles and acid aerosols.
Nitrates are especially damaging
because of their small size, which
results in penetration deep into the
lungs. Particulate matter has a wide
range of adverse health effects,
including premature death.

Stratospheric Ozone Depletion. A
layer of ozone located in the upper
atmosphere (stratosphere) protects the
surface of the earth (troposphere) from
excessive ultraviolet radiation.
Tropospheric emissions of nitrous oxide
(N20) are very stable and slowly
migrate to the stratosphere, where solar
radiation breaks it into nitric oxide (NO)
and nitrogen (N). The nitric oxide reacts
with ozone to form nitrogen dioxide and
oxygen. Thus, additional N20O emissions
would result in a slight decrease in
stratospheric ozone.

Toxics. In the atmosphere, NOx
emissions react to form nitrogen
compounds, some of which are toxic.
Compounds of concern include
transformation products, nitrate radical,
peroxyacetyl nitrates, nitroarenes, and
nitrosamines.

Visibility and Regional Haze. NOx
emissions can interfere with the
transmission of light, limiting visual
range and color discrimination. Most
visibility and regional haze problems
can be traced to carbon, nitrates,
nitrogen dioxide, organics, soil dust,
and sulfates.

Cost-Effectiveness

1. Cost-Effectiveness of Phase Il RFG
NOx Standard

To update its evaluation of the cost-
effectiveness of the Phase Il RFG NOx
standard, EPA asked DOE to update the
1994 DOE study. EPA used the Bonner
& Moore refinery model to estimate
costs in the RFG rulemaking, and
included the 1994 DOE study and
additional industry cost studies in its
consideration. EPA determined to
update the DOE study for purposes of
considering API’s petition, rather than
the Bonner & Moore analysis, because

since the 1994 study, EPA, DOE, and
API have worked closely to improve the
refinery modeling used by DOE to
develop cost estimates. Over 200
improvements and changes to the model
have been made in response to
suggestions from API.

EPA notified each party that
commented on the API petition when
DOE'’s draft report became available and
sent copies to interested parties for their
review. EPA also reopened the comment
period and held a meeting with
interested parties to discuss the draft
DOE report.

DOE’s improved model provides a
range of cost-effectiveness, rather than a
single number. DOE’s regionally-
weighted cost range per summer ton of
NOx removed is $5,400 to $11,300.
Based on that range, EPA calculated the
annual incremental cost range at $2,180
to $6,000 per ton of NOx removed.
Although the high end of EPA’s cost-
effectiveness range exceeds $5,000, EPA
does not consider that to be significant,
since the midpoint of the range is
$4,090. EPA views DOE’s updated
estimate as new information that
confirms the information relied upon in
the RFG rulemaking to evaluate the cost-
effectiveness of the Phase 1l RFG NOx
standard. The improvements to the DOE
model and EPA’s updated cost-
effectiveness calculations are described
in detail in an EPA technical
memorandum available in the docket for
this action. 93

EPA received comments from the oil
and automotive industries on DOE’s
draft report. Both the oil and automotive
industries’ comments are critical of
certain technical aspects of DOE’s
refinery modeling. These comments and
EPA’s responses are discussed in an
EPA technical memorandum, and in
DOE's final report; both documents are
available in the docket for this action. 94

Overall, oil industry comments
argued that the lower end of the DOE
cost range should be dropped because
the model form that produced it is not
representative. DOE produced a cost
range by using both a *‘ratio free”’ and
“ratio constrained” form of its refinery
model. The ratio free form is similar to
the model version used for the 1994
DOE study, with improvements in
process descriptions. The ratio free
model includes a modeling concept in
which refinery streams with identical

93See A—96-27, Memorandum dated February
1997 from Lester Wyborny, Chemical Engineer,
Fuels and Energy Division, “Cost of Phase Il RFG
NOx Control,” to Charles Freed, Director, Fuels and
Energy Division.

941bid and U.S. DOE, Re-estimation of the
Refining Cost of Reformulated Gasoline NOx
Control, February 1997.
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distillation cut points are kept separate
through different processes, and this
modeling concept may produce over-
optimized results. The ratio constrained
form has the same improvements in
process descriptions as the ratio free
form, with added constraints on the
proportions of streams entering a
process, to avoid unrealistic stream
separation; however, the ratio
constrained form may under-optimize
refinery operations. DOE has concluded
that both model forms can provide
credible estimates of the refining cost
range, given the variations within and
among refineries, uncertainties in the
range of refinery costs, and the over-
optimization and under-optimization
possibilities of the model forms. EPA
agrees with DOE that both model forms
are useful in exploring the plausible
range of refining costs.

Oil industry comments argue that the
upper end of DOE’s range exceeds a
benchmark of $5,000 per ton of NOx
removed. DOE’s regionally-weighted
cost-effectiveness estimate for the ratio
constrained model form is $11,300 per
summer ton of NOx removed, which
DOE calculates as $5,200 per annual
ton, and which EPA calculates as $6,000
per annual ton. 95 Both EPA and DOE
believe that the high end of the range
reflected by the ratio constrained model
estimate is not significantly different
from the benchmark of $5,000 per
annual ton.

EPA believes that the updated DOE
cost study is the best available evidence
concerning the costs of the Phase Il RFG
NOx standard, including the
desulfurization processes that drive
those costs. This evidence indicates that
the cost-effectiveness analysis used by
EPA when setting the standard
continues to be valid. The detailed
information on desulfurization costs
submitted by API to support its petition
was previously submitted during the
RFG rulemaking and was considered at
that time; it is not new information and
does not change EPA’s view, based on
the updated DOE cost modeling, that the
Phase Il RFG NOx standard remains
cost-effective.

API argues that the 1994 DOE study
supports its argument that EPA’s

95The annual per ton cost estimates of DOE and
EPA differ because EPA uses a different method of
annualizing costs than DOE. EPA’s calculations are
described in a technical memorandum to docket A—
96-27; see the memorandum dated February 1997
from Lester Wyborny, Chemical Engineer, Fuels and
Energy Division, ‘“Cost of Phase Il RFG NOx
Control,” to Charles Freed, Director, Fuels and
Energy Division. Although Phase Il RFG NOx
emission reductions are required only during the
summer ozone season, EPA annualizes the cost so
that it may be compared with other emission
reduction programs.

desulfurization costs are too low, citing
the study’s observation that: “The actual
NOx reduction standard for Phase Il
RFG should reflect margins for
enforcement tolerance, temporal
production variations* * *, variations
among refiners of differing capability,
and potential inaccuracies and over-
optimization in the refinery yield
model* * * 9 However, the 1994 DOE
study supports EPA’s view that the 6.8
percent average NOx emission reduction
standard will cost approximately $5,000
per annual ton of NOx removed. The
1994 DOE study'’s reference to $10,000
per summer ton is equivalent to EPA’s
$5,000 per annual ton.®” Furthermore,
the 1994 DOE study used inflated year
2000 dollars, while EPA’s estimates
were in 1990 dollars.

Oil industry comments also point out
that DOE’s updated report states that its
cost estimates do not include the impact
of the requirement that RFG achieve a
three percent minimum NOx reduction
per batch under the averaging
provisions, or the impact of any
potential enforcement tolerance
associated with that three percent
minimum NOx standard. EPA believes
that any costs associated with the
minimum NOx reduction requirement
and any associated enforcement
tolerance compliance costs are separate
costs associated with these provisions
and do not change the cost-effectiveness
analysis of the 6.8 percent average NOx
emission reduction standard. While
EPA is denying API’s petition to
reconsider the 6.8 percent average
standard, it will continue to evaluate
and plans to reach a decision on the
separate issues associated with the three
percent minimum requirement under
the averaging provisions.

As discussed above, NOx reductions
from Phase Il RFG in several cities with
NOx waivers are expected to contribute
to ozone attainment in those areas,
downwind areas, or both. As discussed
previously, EPA believes that the
benefits of NOx reduction in these and
other RFG areas far outweigh the
disbenefits. Thus, EPA does not believe
that the benefit of the NOx reductions
in Chicago, Milwaukee, and Houston
should be calculated as zero when
analyzing the cost-effectiveness of the
Phase Il RFG NOx reduction standard.

API also argues that the Phase Il RFG
NOx emission reduction standard
interferes with refining flexibility and
leaves refiners with unduly costly and
narrow choices for producing RFG.
However, as the updated DOE study
indicates, as discussed above, the Phase

9% Pet. at p. 20, citing the 1994 DOE study at xii.
971994 DOE study, pp. 56-58.

Il RFG NOx standard is not unduly
costly even considering the high end of
the range reflected by the ratio
constrained model estimate. In the final
rule, EPA clarified that the Phase Il RFG
standards are performance standards
and may be met by the refiner’s choice
of fuel parameter controls. In addition,
EPA elected to allow both a per gallon
and an averaging standard for NOx to
provide greater flexibility to refiners.
API has provided no compelling new
evidence or argument to the contrary.

2. Stationary Source Cost-Effectiveness

API argues that EPA understated the
relative cost-effectiveness of major
stationary source NOx controls. API
cites incremental cost-effectiveness
estimates for coal-fired utility boilers of
$1,300 to $2,200 per ton for selective
non-catalytic reduction and $1,250 to
$6,600 per ton for selective catalytic
reduction.®8 For gas and oil-fired utility
boilers, API cites $2,100 to $5,650 per
ton for selective catalytic reduction, and
for gas-fired industrial boilers, $3,300 to
$5,500 per ton for selective catalytic
reduction.®® In its RIA, EPA cited cost-
effectiveness estimates for stationary
source NOx emission controls based on
utility boilers. Low NOx burner
technology was cited at $1,000 per ton
and selective catalytic reduction at
$3,000 to $10,000 per ton.100

In stationary source regulations
promulgated since the RFG rule, cost-
effectiveness estimates have ranged
from $200 per ton for certain coal fired
power plants 101 to about $3,000 per ton
for municipal waste combustors.102
Recent NOx control estimates developed
by the Mid-Atlantic Regional Air
Management Association (MARAMA)
and Northeast States for Coordinated
Air Use Management (NESCAUM) for
those regions for retrofits range from a
low of $320 to $1,800 for natural gas
reburn for oil and gas boilers to $3,400
to $6,900 for natural gas conversion for
coal-fired boilers.103

API and other oil industry sources
cited cost-effectiveness estimates and
rankings that were developed in the
OTAG process for Phase Il RFG and
other NOx reduction programs, as
evidence that the Phase 1| RFG NOx
standard is not cost-effective compared
to other NOx reduction programs,
particularly stationary source programs.

98 Pet. at p. 26.

% |bid.

100RIA at p. 385.

10160 FR 18751 (April 13, 1995).

10254 FR 52293 (December 20, 1989); 60 FR 65387
(December 19, 1995).

103Phase Il NOx Controls for the MARAMA and
NESCAUM Regions, EPA-453/R-96-002,
November 1995, Table 1-7.
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API argues these other programs offer a
larger potential for overall reduction in
NOx emissions. The figure of $25,000 to
$45,000 per ton of NOx reduced
developed in the OTAG process ascribes
all the costs of RFG to NOx control,
including costs incurred to reduce
toxics and VOCs, and to meet the
various content requirements. If VOC
and NOx reductions are valued equally,
as OTAG has done, the incremental cost
per ton of NOx removed falls by more
than a factor of four to under $7,000 per
ton, and the average cost falls to $3,000
to $4,000 per ton. That incremental cost
is higher than projected by EPA for the
Phase Il RFG NOx standard because it
assumes that all the gasoline in the 37
state OTAG region, over 90 percent of
the gasoline sold in the U.S. outside of
California, would be included in the
RFG program. Costs rise rather than fall
as volume of RFG produced increases
because less efficient refineries would
be drawn into producing RFG.
Moreover, EPA’s $5,000 per ton cost
estimate for the Phase Il RFG NOx
standard applies to the final increment
of emission reduction pursued under
the program, while APl compares this
incremental cost to average costs of
other control programs. Average costs
are always less than incremental costs;
if Phase Il RFG costs are evaluated on
an average-cost basis, the cost per ton
for RFG areas falls to between $2,000
and $3,000.

Based on the evidence presented, EPA
concludes that some stationary source
NOx controls are more cost-effective
than the Phase Il RFG NOx standard,
and some are not. The fact that some
stationary source NOx controls are more
cost-effective does not vitiate the cost-
effectiveness of the Phase 1| RFG NOx
standard. EPA cited stationary source
costs both above and below the cost of
Phase Il RFG NOx standard in the RFG
rulemaking. EPA does not find that it
understated the relative cost-
effectiveness of stationary source NOx
controls.

API argues that stationary sources
offer more potential for reducing air
pollution. API argues that EPA should
sequence NOx controls and target major
stationary sources first, since stationary
source NOx control is more cost-
effective and can be targeted
geographically to avoid controls where
controls are not needed. Other NOx
controls should not be considered until
major stationary source controls are
employed and evaluated, according to
API.

As discussed previously, some
stationary source NOx controls are more
cost-effective than the Phase Il RFG NOx
standard, and some are not. However,

OTAG has projected that, in 2007,
mobile sources will still contribute 42
percent of all NOx after implementation
of 1990 CAAA controls for mobile and
stationary sources. These measures
include the retrofit of reasonably
available control technology on existing
major stationary sources of NOx and
implementation of enhanced inspection
and maintenance programs under Title
I; new emission standards for new
motor vehicles and nonroad engines,
and the RFG program under Title II; and
controls on certain coal-fired electric
power plants under Title IV. Given the
challenges facing so many areas in
identifying and implementing programs
that will lead to attainment of the ozone
standard, and the need for additional
NOx controls, EPA believes that NOx
reductions in urban areas where mobile
sources are concentrated, as part of a
region-wide NOx reductions, are still
essential to achieve ozone attainment. In
addition, OTAG modeling demonstrates
that even with unrealistically large NOx
reductions, such as an 80 percent
reduction in elevated NOx plus a 60
percent reduction in low level NOx,
without VOC reductions, attainment
still would not be reached throughout
the OTAG region. EPA believes that
both stationary source and mobile
source controls will be necessary for
many areas to reach attainment.

3. Executive Order 12866

API argues that the Phase Il RFG NOx
emission reduction standard does not
satisfy the provisions of Executive Order
12866. API argues that the Phase Il RFG
NOx standard is not compelled by
statute or necessary to interpret the
statute, or made necessary by public
need, or the most cost-effective NOx
control to achieve the regulatory
objective.

EPA believes the Phase Il RFG NOx
reduction standard meets the
substantive requirements of the
Executive Order 12866. Although the
Phase Il RFG NOx standard is not
required by statute, it is “made
necessary by compelling public
need’ 104 and is a cost-effective
standard. As discussed earlier, the
authority EPA used to establish the
standard, section 211(c)(1)(A), allows
EPA to regulate fuels or fuel additives
if their emission products cause or
contribute to air pollution that may
reasonably be anticipated to endanger
public health or welfare. EPA used this
authority based on scientific evidence
regarding the benefits of NOx control
and the cost-effectiveness of NOx

10458 FR 51735 (October 4, 1993), section 1(a) at

51735.

reductions. The preceding discussion
indicates that EPA’s RFG rulemaking
properly complied with Executive Order
12866.

V. Conclusion

A detailed discussion of the
determination of the need for, scientific
justification for, and cost-effectiveness
of NOx control is presented in the RIA
for the final rule.195 EPA’s review here
of the air quality benefits and cost-
effectiveness of the Phase Il RFG NOx
reduction standard does not show that
the prior rulemaking determinations
supporting this standard were
inappropriate. After considering API’s
petition, public comment, and other
relevant information available to EPA,
API’s petition for reconsideration of the
Phase Il RFG NOx emission reduction
standard is denied.

Dated: February 28, 1997.

Mary D. Nichols,

Assistant Administrator, Office of Air and
Radiation.

[FR Doc. 97-6217 Filed 3-11-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 180
[OPP-300458; FRL-5593-1]
RIN 2070-AB78

Clopyralid; Pesticide Tolerance for
Emergency Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of
the herbicide clopyralid in or on the raw
agricultural commodity cranberries in
connection with EPA’s granting of
emergency exemptions under section 18
of the Federal Insecticide, Fungicide,
and Rodenticide Act authorizing use of
clopyralid on cranberries in the states of
Massachusetts, Oregon, and
Washington. This regulation establishes
maximum permissible levels for
residues of clopyralid in this food. The
tolerance will expire July 31, 1998.
DATES: This regulation becomes
effective March 12, 1997. This
regulation expire on July 31, 1998.
Objections and requests for hearings
must be received by EPA on or before
May 12, 1997.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300458],
must be submitted to: Hearing Clerk
(1900), Environmental Protection

105R|A at pp. 313-326.
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Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees”” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300458], must also be submitted to:
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring a copy of objections and
hearing requests to Rm. 1132, CM #2,
1921 Jefferson Davis Highway,
Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300458]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Libby Pemberton, Registration
Division (7505W), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail: Sixth Floor, Crystal
Station #1, 2800 Jefferson Davis
Highway, Arlington, VA 22202. (703)
308-8326, e-mail:
pemberton.libby@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
a tolerance for residues of clopyralid on
cranberries at 2 parts per million (ppm).
This tolerance will expire on July 31,
1998.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the FFDCA, 21 U.S.C. 301
et seq., and the Federal Insecticide,

Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq. The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 CFR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) allows
EPA to establish a tolerance (the legal
limit for a pesticide chemical residue in
or on a food) only if EPA determines
that the tolerance is “‘safe.” Section
408(b)(2)(A)(ii) defines ‘‘safe’” to mean
that “‘there is a reasonable certainty that
no harm will result from aggregate
exposure to the pesticide chemical
residue, including all anticipated
dietary exposures and all other
exposures for which there is reliable
information.” This includes exposure
through drinking water, but does not
include occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that *“‘emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) requires EPA to
establish a time-limited tolerance or
exemption from the requirement for a
tolerance for pesticide chemical
residues in food that will result from the
use of a pesticide under an emergency
exemption granted by EPA under
section 18 of FIFRA. Section 408(l)(6)
also requires EPA to promulgate
regulations by August 3, 1997,
governing the establishment of
tolerances and exemptions under
section 408(I)(6) and requires that the
regulations be consistent with section
408(b)(2) and (c)(2) and FIFRA section
18. Section 408(1)(6) allows EPA to
establish tolerances or exemptions from
the requirement for a tolerance, in
connection with EPA’s granting of
FIFRA section 18 emergency
exemptions, without providing notice or

a period for public comment. Thus,
consistent with the need to act
expeditiously on requests for emergency
exemptions under FIFRA, EPA can
establish such tolerances or exemptions
under the authority of section 408(e)
and (1)(6) without notice and comment
rulemaking.

In establishing section 18-related
tolerances and exemptions during this
interim period before EPA issues the
section 408(l)(6) procedural regulation
and before EPA makes its broad policy
decisions concerning the interpretation
and implementation of the new section
408, EPA does not intend to set
precedents for the application of section
408 and the new safety standard to other
tolerances and exemptions. Rather,
these early section 18 tolerance and
exemption decisions will be made on a
case-by-case basis and will not bind
EPA as it proceeds with further
rulemaking and policy development.
EPA intends to act on section 18-related
tolerances and exemptions that clearly
qualify under the new law.

I1. Emergency Exemptions for
Clopyralid on Cranberries and FFDCA
Tolerances

EPA has authorized use under FIFRA
section 18 of clopyralid on cranberries
for control of various weeds.
Cancellations of the most effective
registered alternatives have left growers
with few tools to control weeds in a
crop which cannot be cultivated. Over
time, since control has been less than
adequate, the problems have gotten
steadily worse, resulting in near-
epidemic levels of herbaceous perennial
weeds over the past few years on many
cranberry farms. The projected yield
loss on the affected acres would cause
those growers to suffer a significant
economic loss.

As part of its assessment of these
specific exemptions, EPA assessed the
potential risks presented by residues of
clopyralid on cranberries. In doing so,
EPA considered the new safety standard
in FFDCA section 408(b)(2), and EPA
decided that the necessary tolerance
under FFDCA section 408(1)(6) would
clearly be consistent with the new safety
standard and with FIFRA section 18.
This tolerance for residues of clopyralid
will permit the marketing of cranberries
treated in accordance with the
provisions of the section 18 emergency
exemptions. Consistent with the need to
move quickly on these emergency
exemptions in order to address an
urgent non-routine situation and to
ensure that the resulting food is safe and
lawful, EPA is issuing this tolerance
without notice and opportunity for
public comment under section 408(e) as
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provided in section 408(1)(6). Although
this tolerance will expire on July 31,
1998, under FFDCA section 408(1)(5),
residues of clopyralid not in excess of
the amount specified in this tolerance
remaining in or on cranberries after that
date will not be unlawful, provided the
pesticide is applied during the term of,
and in accordance with all the
conditions of, the emergency
exemptions. EPA will take action to
revoke this tolerance earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

EPA has not made any decisions
about whether clopyralid meets the
requirements for registration under
FIFRA section 3 for use on cranberries
or whether a permanent tolerance for
clopyralid for cranberries would be
appropriate. This action by EPA does
not serve as a basis for registration of
clopyralid by a State for special local
needs under FIFRA section 24(c). Nor
does this action serve as the basis for
any States other than Massachusetts,
Oregon, and Washington to use this
product on this crop under section 18 of
FIFRA without following all provisions
of section 18 as identified in 40 CFR
part 166. For additional information
regarding the emergency exemptions for
clopyralid, contact the Agency’s
Registration Division at the address
provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
For many of these studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor

(sometimes called a ‘“‘safety factor’’) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100 percent
or less of the RfD) is generally
considered acceptable by EPA.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or margin of exposure
calculation based on the appropriate
NOEL) will be carried out based on the
nature of the carcinogenic response and
the Agency’s knowledge of its mode of
action.

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, and other
non-occupational exposures, such as
where residues leach into groundwater
or surface water that is consumed as
drinking water. Dietary exposure to
residues of a pesticide in a food
commodity are estimated by
multiplying the average daily
consumption of the food forms of that
commodity by the tolerance level or the
anticipated pesticide residue level. The
Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. The
TMRC is a “‘worst case’” estimate since
it is based on the assumptions that food
contains pesticide residues at the
tolerance level and that 100 percent of
the crop is treated by pesticides that
have established tolerances. If the
TMRC exceeds the RfD or poses a
lifetime cancer risk that is greater than
approximately one in a million, EPA
attempts to derive a more accurate

exposure estimate for the pesticide by
evaluating additional types of
information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

IV. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
Clopyralid is already registered by EPA
for outdoor Christmas tree plantations,
grasses grown for seed, fallow cropland,
non-cropland and other non-food uses,
as well as several food use registrations.
EPA believes it has sufficient data to
assess the hazards of clopyralid and to
make a determination on aggregate
exposure, consistent with section
408(b)(2), for the time-limited tolerances
for residues of clopyralid in or on
cranberries at 2 ppm. EPA’s assessment
of the dietary exposures and risks
associated with establishing this
tolerance follows.

A. Toxicological Profile

1. Chronic toxicity. Based on the
available chronic toxicity data, the
EPA’s Office of Pesticide Programs
(OPP) has established the RfD for
clopyralid at 0.5 milligrams/kilogram/
day (mg/kg/day). The RfD was
established based on an NOEL of 50 mg/
kg/day from a 2—year rat feeding study.
Effects observed at the lowest effect
level (LEL) were decreased mean body
weights in females. An uncertainty
factor of 100 was used.

2. Acute toxicity. No toxicology
studies were identified by OPP which
demonstrated the need for an acute
dietary risk assessment.

3. Short-term non-dietary inhalation
and dermal toxicity. Based on available
data indicating that there was no
evidence of toxicity by the dermal or
inhalation routes, worker exposure risks
were not calculated.

4. Carcinogenicity. No evidence of
carcinogenicity was seen in mice or in
rats fed clopyralid for 24 months.

B. Aggregate Exposure

Tolerances are established for
residues of clopyralid (3,6-dichloro-2-
pyridinecarboxylic acid) in or on several
raw agricultural commodities (40 CFR
180.431(a) and (b)).

For the purpose of assessing chronic
dietary exposure from clopyralid, EPA
assumed tolerance level residues and
100% of crop treated for the proposed
and existing food uses of clopyralid.
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These conservative assumptions result
in overestimation of human dietary
exposures.

Other potential sources of exposure of
the general population to residues of
pesticides are residues in drinking water
and exposure from non-occupational
sources. There is no entry for clopyralid
in the “‘Pesticides in Groundwater Data
Base” (EPA 734-12-92-001, September
1992). There is no established
Maximum Concentration Level (MCL)
for residues of clopyralid in drinking
water. No drinking water health
advisory levels have been established
for clopyralid.

The Agency does not have available
data to perform a quantitative drinking
water risk assessment for clopyralid at
this time. Previous experience with
persistent and mobile pesticides for
which there have been available data to
perform quantitative risk assessments
have demonstrated that drinking water
exposure is typically a small percentage
of the total exposure. This observation
holds even for pesticides detected in
wells and drinking water at levels
nearing or exceeding established MCLs.
Based on this experience and the OPP’s
best scientific judgement, EPA
concludes that it is not likely that the
potential exposure from residues of
clopyralid in drinking water added to
the current dietary exposure will result
in an exposure which exceeds the RfD.

Clopyralid is registered for uses, such
as lawns, that could result in non-
occupational exposure and EPA
acknowledges that there may be short-

, intermediate-, and long-term non-
occupational, non-dietary exposure
scenarios. At this time, the Agency has
insufficient information to assess the
potential risks from such exposure.
However, available data for clopyralid
indicate no evidence of toxicity by the
dermal or inhalation routes. Given the
time-limited nature of this request, the
need to make emergency exemption
decisions quickly, and the significant
scientific uncertainty at this time about
how to aggregate non-occupational
exposure with dietary exposure, the
Agency will make its safety
determination for this tolerance based
on those factors which it can reasonably
integrate into a risk assessment.

At this time, the Agency has not made
a determination that clopyralid and
other substances that may have a
common mode of toxicity would have
cumulative effects. Clopyralid is a
member of the pyridinoxy class of
herbicides. Other members of this class
include fluroxypyr, tricolpyr, and
picloram. Given the time limited nature
of this request, the need to make
emergency exemption decisions

quickly, and the significant scientific
uncertainty at this time about how to
define common mode of toxicity EPA
will make its safety determination for
these tolerances based on those factors
which can reasonably integrate into a
risk assessment. For purposes of this
tolerance only, the Agency is
considering only the potential risks of
clopyralid in its aggregate exposure.

C. Safety Determinations For U.S.
Population

Taking into account the completeness
and reliability of the toxicity data, EPA
has concluded that dietary exposure to
clopyralid from published tolerances
will utilize 1.65 percent of the RfD for
the U.S. population. EPA does not
anticipate that the potential exposure
from residues of clopyralid in drinking
water added to the current dietary
exposure will result in a chronic
exposure which would exceed 100% of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
result from aggregate exposure to
clopyralid residues.

D. Determination of Safety for Infants
and Children

Based on current toxicological data
requirements, the data base for
clopyralid relative to pre- and post-natal
toxicity is complete. EPA notes that the
developmental toxicity NOELs of >250
mg/kg/day, the highest dose tested
(HDT) in both rats and rabbits
demonstrate that there is no
developmental (prenatal) toxicity
present for clopyralid. EPA further notes
that the developmental NOELs are 5—
fold higher in both rats and rabbits,
respectively, than the NOEL of 50 mg/
kg/day from the 2—year feeding study in
rats, which is the basis for the RfD.

In the two-generation reproductive
toxicity study in rats, the pup toxicity
NOEL of 1,500 mg/kg/day, the HDT, was
greater than the parental (systemic)
toxicity NOEL of 500 mg/kg/day. This
finding suggests that post-natal
development in pups is not more
sensitive and that infants and children
may not be more sensitive to clopyralid
than adult animals. The pup NOEL is
30-fold higher than the RfD NOEL of 50
mg/kg/day. This information, together
with the uncertainty factor of 100
utilized to calculate the RfD for
clopyralid, is considered adequate
protection for infants and children with
respect to prenatal and postnatal
development against dietary exposure to
clopyralid residues. EPA believes that
the data base of clopyralid is sufficiently
complete regarding infants and children
and that effects seen in that data are not
such to suggest a 100—fold uncertainty

factor will be inadequate. Therefore,
EPA has determined that an additional
10-fold safety factor is not appropriate
and that the 100—fold uncertainty factor
will be safe for infants and children.

EPA has concluded that the percent of
the RfD that will be utilized by chronic
dietary exposure to residues of
clopyralid ranges from 1.07% for
nursing infants (<1 year old) up to
3.72% for children 1 to 6 years old.
However, this calculation assumes
tolerance level residues for all
commodities and is therefore an over-
estimate of dietary risk. Refinement of
the dietary risk assessment by using
anticipated residue data would reduce
dietary exposure. The addition of
potential exposure from clopyralid
residues in drinking water is not
expected to result in an exposure which
would exceed the RfD.

V. Other Considerations

The metabolism of clopyralid in
plants and animals is adequately
understood for the purposes of this
tolerance. There are no Codex maximum
residue levels established for residues of
clopyralid on cranberries. The residue
of concern is clopyralid (3,6-dichloro-2-
pyridinecarboxylic acid). Adequate
methods for purposes of data collection
and enforcement of tolerances for
clopyralid are available. A method for
determining clopyralid residues is
described in PAM, Vol. Il.

VI. Conclusion

Therefore, tolerances in connection
with the FIFRA section 18 emergency
exemptions are established for residues
of clopyralid in cranberries at 2 ppm.
This tolerance will expire on July 31,
1998.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to *‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by May 12, 1997,
file written objections to any aspect of
this regulation (including the automatic
revocation provision) and may also
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request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Docket

A record has been established for this
rulemaking under docket number [OPP-
300458]. A public version of this record,
which does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

Electronic comments may be sent

directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above, is kept in
paper form. Accordingly, in the event
there are objections and hearing
requests, EPA will transfer any copies of
objections and hearing requests received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record. The official rulemaking record is
the paper record maintained at the
address in ““ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘““significant regulatory action”
and, since this action does not impose
any information collection requirements
as defined by the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., it is not
subject to review by the Office of
Management and Budget. In addition,
this action does not impose any
enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), or require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or special
considerations as required by Executive
Order 12898 (59 FR 7629, February 16,
1994).

Because FFDCA section 408(1)(6)
permits establishment of this regulation
without a notice of proposed
rulemaking, the regulatory flexibility
analysis requirements of the Regulatory
Flexibility Act, 5 U.S.C. 604(a), do not
apply.

Under 5 U.S.C. 801(a)(1)(A) of the
Administrative Procedure Act (APA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (Title Il of Pub. L. 104-121, 110
Stat. 847), EPA submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives and the
Comptroller General of the General
Accounting Office prior to publication
of the rule in today’s Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2) of the APA
as amended.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

and pests, Reporting and recordkeeping
requirements.

Dated: February 27, 1997.

Peter Caulkins,
Acting Director, Office of Pesticide Programs.

Therefore, 40 CFR Chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.431, by adding a new
paragraph (c) to read as follows:

§180.431 Clopyralid; tolerances for
residues.
* * * * *

(c) Section 18 emergency exemptions.
A time-limited tolerance is established
for residues of the herbicide clopyralid
(3,6-dichloro-2-pyridinecarboxylic acid)
in connection with use of the pesticide
under section 18 emergency exemptions
granted by EPA. The tolerance is
specified in the following table. The
tolerance expires on the date specified
in the table.

. Parts per Expiration
Commodity million Date
Cranberries ........ 2 July 31, 1998

[FR Doc. 97-5875 Filed 3—11-97; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[CS Docket No. 96-60; FCC 97-27]

Cable Television Leased Commercial
Access

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission has adopted
a Second Report and Order and Second
Order on Reconsideration of the First
Report and Order (**Order’’) regarding
implementation of the leased
commercial access provisions of the
1992 Cable Act. The Order addressed
comments and petitions for
reconsideration filed in response to the
Order on Reconsideration of the First
Report and Order and Further Notice of
Proposed Rulemaking in CS Docket 96—
60, FCC 96-122 (released March 29,
1996) (subparts referred to separately as
“Reconsideration Order’” and *‘Further
NPRM”). The Order: revised the
maximum rate formulas for use of full-
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time leased access channels; declined to
impose a transition period for the
implementation of the revised rate
formulas; maintained the current rules
for maximum part-time rates and
adopted a rule that cable operators are
not required to open additional leased
access channels for part-time use until
all existing part-time leased access
channels are substantially filled or until
a programmer requests a year-long eight-
hour daily time slot that cannot
otherwise be accommodated; allowed
the resale of leased access time; granted
leased access programmers the right to
demand access to a tier with a
subscriber penetration of more than
50%; stipulated that minority and
educational programming does not
qualify as a substitute for leased access
programming unless it is carried on a
tier with a subscriber penetration of
more than 50%; declined to mandate
preferential treatment for certain types
of leased access programmers; required
operators to accept leased access
programmers on a hon-discriminatory
basis so long as available leased access
capacity exceeds demand; required that
an independent accountant review an
operator’s rate calculations prior to the
filing of a rate complaint with the
Commission; established a standard of
reasonableness for certain contractual
requirements; specified when leased
access programmers must pay for
technical support; and defined the term
“affiliate” for purposes of leased access.
The Order also addressed several issues
on reconsideration, including the
exclusion of programming revenues
from the maximum rate calculation, the
maximum rate calculation for a la carte
channels, cable operators’ obligations to
provide certain information to potential
leased access programmers and the need
for operators to comply with those
obligations, time increments, the
calculation of the leased access set-aside
requirement, and billing and collection
services. The Order is intended to
address issues and concerns raised in
the comments and petitions for
reconsideration that were filed with the
Commission in response to the
Reconsideration Order and Further
NPRM.

DATES: This rule is effective April 11,
1997, except the amendments to 47 CFR
76.970 (c), (d), (e), (). (9), (h),
76.971(f)(1), and 76.975 (b) and (c),
which impose new or modified
information collection requirements,
shall become effective upon approval by
the Office of Management and Budget
(OMB), but no sooner than April 11,
1997. The Commission will publish a
document at a later date establishing the

effective date for the sections containing
information collection requirements.
Written comments by the public on the
modified information collection
requirements are due on or before April
11, 1997, and written comments by
OMB on the modified information
collection requirements are due on or
before May 12, 1997.

ADDRESSES: Office of the Secretary,
Federal Communications Commission,
1919 M Street, NW., Washington, DC
20554. A copy of any comments on the
information collections contained in the
Order should be submitted to Dorothy
Conway, Federal Communications
Commission, Room 234, 1919 M Street,
NW., Washington, DC 20554, or via the
Internet to dconway@fcc.gov, and to
Timothy Fain, OMB Desk Officer, 10236
NEOB, 725-17th Street, NW.,
Washington, DC 20503, or via the
Internet to fain__t@al.eop.gov.

FOR FURTHER INFORMATION CONTACT: Rick
Chessen, Cable Services Bureau, (202)
418-7200. For additional information
concerning the information collections
contained in the Order, contact Dorothy
Conway at (202) 418-0217, or via the
Internet at dconway@fcc.gov.

SUPPLEMENTARY INFORMATION:
Paperwork Reductions Act

The Order contains modified
information collections. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public and OMB to
comment on the information collections
contained in the Order, as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13. Public and agency
comments are due 30 days from the date
of publication of the Order in the
Federal Register; OMB notification of
action is due 60 days from date of
publication of the Order in the Federal
Register. Comments should address: (a)
Whether the modified collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

OMB Approval Number: 3060—-0568.

Title: Commercial leased access rates,
terms and conditions.

Type of Review: Revision of existing
collection.

Respondents: Business and other for
profit entities; not-for-profit institutions.

Number of Respondents: 6,330 (6,270
cable systems + 30 selected accountant
reviewers + an estimated 30 leased
access programmers involved in the
leased access rate dispute process).

Estimated Time Per Response: 1-10
hours.

Total Annual Burden: 94,171 hours,
estimated as follows: § 76.970 describes
the manner in which cable operators are
to calculate maximum leased access
rates. Currently, there are approximately
11,400 cable systems, of which
approximately 45% have channel
capacities of less than 36 channels, and
are therefore exempt from the
Commission’s leased access provisions.
The number of cable system
respondents is therefore 6,270 (55% of
11,400). The average annual burden of
calculating maximum rates is estimated
to be 4 hours per cable system.
6,270x4 hours=25,080 hours.

Section 76.970(h) requires cable
operators to provide the following
information within 15 calendar days of
a request regarding leased access (for
systems subject to small system relief,
cable operators are required to provide
the following information within 30
days of a request regarding leased
access): (a) A complete schedule of the
operator’s full-time and part-time leased
access rates; (b) how much of the cable
operator’s leased access set-aside
capacity is available; (c) rates associated
with technical and studio costs; and (d)
if specifically requested, a sample
leased access contract. We estimate that
each cable system operator will undergo
an average burden of 10 hours per year
to gather and maintain this information
and disclose it to requesting potential
leased access programmers. Of the 10
hours, we estimate an average burden of
4 hours for each operator to gather and
maintain the information and an average
burden of 6 hours for each operator to
furnish materials to an estimated 20
requesters per year.
6,270x10 hours=62,700 hours.

Section 76.971 requires cable
operators to provide billing and
collection services to leased access
programmers unless they can
demonstrate the existence of third party
billing and collection services which, in
terms of cost and accessibility, offer
leased access programmers an
alternative substantially equivalent to
that offered to comparable non-leased
access programmers. The Commission
estimates that identification of a third
party billing and collection service
rarely needs to occur because the vast
majority of leased access programming
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is placed on a programming services tier
and is billed as part of that tier.
Nonetheless, the Commission estimates
an average burden of no more than 1
hour per cable system operator to
identify a third party billing and
collection service and then to make the
necessary information available.

6,270x1 hour=6,270 hours.

Section 76.975(b) requires that
persons alleging that a cable operator’s
leased access rate is unreasonable must
receive a determination of the cable
operator’s maximum permitted rate
from an independent accountant prior
to filing a rate complaint with the
Commission. We estimate that operators
will undergo an average burden of 4
hours to arrange for an independent
accountant review and coordinate rate
information with the selected
accountant. This average burden
accounts for those instances where
parties that cannot agree on a mutually
acceptable accountant must each select
an independent accountant who in turn
select a third independent accountant.
Nationwide, we estimate a need for 30
accountant rate reviews per year.

30 x 4 hours = 120 hours.

76.975(c) requires that petitioners
attach a copy of the final accountant’s
report to their petition where the
petition is based on allegations that a
cable operator’s leased access rates are
unreasonable. We estimate that
petitioners will undergo an average
burden of 2 minutes to attach such
reports. Nationwide, we estimate that
petitioners will need to attach a total of
no more than 30 accountant’s reports
when filing petitions for relief.

30 x 2 minutes = 1 hour. 25,080 +
62,700 + 6,270 + 120 + 1 = 94,171
hours.

Estimated costs to respondents:
$74,000, estimated as follows: We
estimate the annual telephone, postage
and stationery costs incurred by cable
operators for leased access
recordkeeping, sending out leased
access information to prospective
programmers, identifying third party
billing collection services, and selecting
accountants to be $50,000, equating to
approximately $7.97 per operator.
($7.97 x 6,270 respondents = $50,000).
We estimate that accountants will
undergo an average burden of 8 hours to
review an operator’s maximum rate
calculations and to prepare the required
report. Accountants are estimated to be
paid $100 per hour for their services.
(30 accountant reviews) x (8 hours per
review) x ($100 per hour) = $24,000.
Total costs to respondents = $50,000 +

$24,000 = $74,000.

Needs and Uses: The information
collected is used by prospective leased
access programmers and the
Commission to verify rate calculations
for leased access channels and to
eliminate uncertainty in negotiations for
leased commercial access. The
Commission’s leased access
requirements are designed to promote
diversity of programming and
competition in programming delivery as
required by section 612 of the
Communications Act.

Synopsis

The following is a synopsis of the
Commission’s Second Report and Order
and Second Order on Reconsideration of
the First Report and Order in CS Docket
96-60, FCC 97-27, adopted January 31,
1997 and released February 4, 1997. The
full text of this decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC 20554, and may be
purchased from the Commission’s copy
contractor, International Transcription
Services, Inc. (202) 857-3800, 1919 M
Street, NW., Washington, DC 20554.

l. Introduction

1. The statutory framework for
commercial leased access, provided in
Section 612 of the Communications Act
of 1934, as amended, 47 U.S.C. 521 et
seq. (““Communications Act”’), was first
established by the Cable
Communications Policy Act of 1984,
Public Law 98-549, 98 Stat. 2779
(1984), 47 U.S.C. 521 et seq. (‘1984
Cable Act’’) and was amended by the
Cable Television Consumer Protection
and Competition Act of 1992, Public
Law 102-385, 106 Stat. 1460 (1992), 47
U.S.C. 521 et seq. (1992 Cable Act”).
Commercial leased access was created
to provide access to the channel
capacity of cable systems by parties
unaffiliated with the cable operator that
wish to distribute video programming
free of the editorial control of the cable
operator. Channel set-aside
requirements were established in
proportion to a system’s total activated
channel capacity. The statutory
objectives of leased access are to
“promote competition in the delivery of
diverse sources of video programming
and to assure that the widest possible
diversity of information sources are
made available to the public from cable
systems in a manner consistent with
growth and development of cable
systems.” Each system operator subject
to the leased access requirement must
establish, consistent with the rules
prescribed by the Commission, “the
price, terms, and conditions of such use

which are at least sufficient to assure
that such use will not adversely affect
the operation, financial condition, or
market development of the cable
system.”

2. In the Report and Order and
Further Notice of Proposed Rulemaking
in MM Docket No. 92-266, FCC 93-177,
58 FR 29736 (May 21, 1993) (“‘Rate
Order”), the Commission established
initial regulations to implement the
leased access provisions of the 1992
Cable Act. The Commission adopted the
“highest implicit fee”” formula as the
method for setting maximum reasonable
rates, and adopted various standards
governing access terms and conditions,
tier placement, technical standards for
use, technical support, security
deposits, conditions based on program
content, requirements for billing and
collection services, and procedures for
the expedited resolution of disputes. In
the Reconsideration Order, the
Commission addressed certain issues
pertaining to the highest implicit fee
formula, the provision of certain leased
access rate and channel availability
information to prospective leased access
programmers, acceptable time
increments and pricing for part-time
leased access use, operator provision of
billing and collection services for leased
access programmers, security deposits,
calculation of the leased access set-aside
requirement and reporting
requirements. In the Further NPRM, the
Commission re-examined the highest
implicit fee formula from an economic
perspective and tentatively concluded
that the highest implicit fee formula is
likely to overcompensate cable
operators and does not sufficiently
promote the goals underlying the leased
access provisions. The Commission
proposed a cost/market rate approach to
setting maximum reasonable rates and
requested comment on the approach
and its implementation. In addition, the
Commission sought comment on: (a)
Part-time rates and an operator’s
obligation to open additional leased
access channels for part-time use, (b) the
resale of leased access time, (c) tier and
channel placement for leased access
programming, (d) the placement of
minority or educational programming
when it is used as a substitute for leased
access programming, (e) preferential
treatment for certain types of leased
access programmers, including not-for-
profit programmers, (f) the selection of
leased access programmers, and (g)
streamlined leased access dispute
resolution procedures.

3. In the Order, the Commission
amended its rules pertaining to cable
television commercial leased access,
after considering the comments and
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reply comments filed in response to the
Further NPRM, and addressed petitions
for reconsideration of the leased access
rules adopted in the Reconsideration
Order.

I1. Report and Order

A. Maximum Rate Formula for Leasing
a Full Channel

4. Background: Section 612 directs the
Commission to determine the maximum
reasonable rates that cable operators
may charge for commercial leased
access. In the Rate Order, the
Commission adopted rules that
established maximum rates based on the
highest implicit fee paid by non-leased
access programming services distributed
on a system. In the non-leased access
context, cable operators generally pay
programmers (e.g., a contractual license
fee or a copyright fee) for their
programming services. Nevertheless,
there is an implicit fee for carriage to the
extent that the amount of subscriber
revenue that the operator receives for
the programming is greater than the fee
that the operator pays to the
programmer. In other words, the amount
of subscriber revenue that the
programmer forgoes to the operator
represents an implicit payment for
carriage. The Commission determined
that the implicit fee paid by a
programmer is the average price per
channel that a subscriber pays the
operator minus the amount per
subscriber that the operator pays the
programmer. The highest of the implicit
fees charged any unaffiliated non-leased
access programmer was the maximum
rate per subscriber that a cable operator
could charge a leased access
programmer.

5. In the Reconsideration Order and
Further NPRM, we identified certain
problems with the highest implicit fee
formula and sought comment on a
‘““cost/market rate formula,” an
alternative approach that we believed
might better promote the goals of leased
access. Under this proposed approach,
the maximum rate for leased access
would depend on whether the cable
operator is leasing its full statutory set-
aside requirement. When the full set-
aside capacity is not leased to
unaffiliated programmers, the maximum
rate would be based on the operator’s
reasonable and quantifiable costs (i.e.,
the costs of operating the cable system
plus the additional costs related to
leased access), including a reasonable
profit. The operator would be allowed to
use the subscriber revenue received
from a leased access channel to offset
the operating costs associated with the
channel. In addition, the operator would

be allowed to charge the leased access
programmer the reasonable costs of
bumping a programming service in
order to accommodate the leased access
programmer. We tentatively concluded
that once the operator met its set-aside
requirement, the cost-based maximum
rate could be replaced by a market rate.

6. Discussion: Our role with regard to
leased access rates is to establish
maximum reasonable rates, not a
mandatory rate that must be charged to
all leased access programmers.
Operators have the discretion to
negotiate rates below the maximum
rates established by the Commission.
For clarification purposes, we adopted a
rule that specifically states that cable
operators are permitted under our rules
to negotiate rates below the maximum
permissible rates.

i. Cost/Market Rate Formula

7. After reviewing the record in this
proceeding and after considering and
analyzing all of the options presented,
we concluded that the proposed cost/
market rate formula does not adequately
account for certain factors which, if
excluded, would make the maximum
leased access rates resulting from the
formula unworkable in today’s
programming marketplace. Although the
proposed cost/market rate formula
accounts for lost advertising revenue
and lost commissions that would result
from bumping existing programming, it
does not account for negative effects
that leased access programming might
have on subscriber revenue (i.e., lost
subscriber revenue caused by
subscribers dropping the tier or by
requiring a lower price due to a
devaluation of the tier). In the Further
NPRM, we recognized this cost but
tentatively concluded that the inability
to quantify the specific effect on
subscriber revenue caused by the
replacement of current programming
with leased access programming in the
tiered programming services context
made it too speculative to include as an
opportunity cost category in the cost/
market rate formula. We nevertheless
sought comment on how our cost/
market rate formula might measure
changes in subscriber penetration due to
the addition of leased access
programming.

8. Neither the Commission nor the
commenters in this proceeding have
been able to accurately quantify the
effect that leased access programming
carried on a programming services tier
may have on subscribership or
subscriber revenues to a degree specific
enough to assign it a definite value in
a formula. Nevertheless, we no longer
believe that this effect is a factor that

reasonably can be ignored. Under the
cost/market rate formula, the value of a
channel is measured by subtracting the
programming or license fee the operator
pays for the channel from the
advertising revenues and commissions
the operator receives for the channel.
The formula does not include the
subscriber revenue received for the
channel because, as explained above,
we assumed that leased access
programming would have no
measurable impact on subscriber
revenue. By ignoring the effect of leased
access programming on subscriber
revenue, the cost/market rate formula
assigns a negative value to a channel
where the license fee is higher than the
revenue collected from advertising and
commissions. For example, a
programming service such as The
Disney Channel, which carries no
commercial advertising, could have a
negative value under the cost/market
rate formula and thus would yield a
negative leased access rate. The
proposed cost/market rate formula
therefore must not accurately represent
at least some important factor in
assessing the value of a channel because
a well-established channel like The
Disney Channel is unlikely to have a
negative value to the operator. The
missing factor, we believe, is the
subscriber revenue that an operator
receives because it carries a particular
channel. In the case of a channel newly
added to a tier, this subscriber revenue
includes both the additional amount an
operator can charge its existing
subscribers when it adds a channel and
also the full tier price paid by
subscribers the channel attracts to the
tier.

9. Because the cost/market rate
formula does not adequately account for
a significant benefit that cable operators
receive from programming, we believe it
may result in an unduly low rate that
does not adequately capture the value of
a channel. Such a rate would not
adequately compensate the cable
operator and would force cable
operators to subsidize leased access
programmers, thereby impermissibly
affecting the cable system’s operation,
financial condition or market
development. We therefore concluded
that the proposed cost/market rate
formula would not accurately establish
reasonable maximum rates because, in
its attempt to measure the opportunity
costs of using a channel for leased
access, it ignores a significant
opportunity cost—the effect on
subscriber revenue. Because neither the
Commission nor the commenters in this
proceeding have been able to
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specifically quantify this effect, we were
unable to revise our proposed formula
in a way that would allow us to adopt

it as an appropriate method for
determining maximum leased access
rates.

ii. Maximum Rate for Full-Time Leased
Access Programming Carried on a
Programming Services Tier

10. Based on our review of the
comments, we no longer believe that the
proposed cost/market rate formula is a
reasonable formula for determining
maximum leased access rates. Instead,
we decided to retain an implicit fee
formula. We did, however, modify our
current formula to address the concerns
set forth in the Further NPRM and in the
comments. Specifically, as described
below, we concluded that the maximum
reasonable rate for leased access
programming that is carried on a
programming services tier should be the
“‘average implicit fee.” We will,
however, continue to monitor the
availability of leased access channels
and may revisit this issue if it appears
that the average implicit fee formula no
longer reflects a reasonable rate.

11. To determine the average implicit
fee for a full-time channel on a
particular tier with a subscriber
penetration over 50%, an operator must
first calculate the total amount it
receives in subscriber revenue per
month for the programming on all such
tier(s), and then subtract the total
amount it pays in programming costs
per month for such tier(s) (the “‘total
implicit fee calculation’). A weighting
scheme that accounts for differences in
the number of subscribers and channels
on all such tier(s) must be used to
determine how much of the total
implicit fee calculation will be
recovered from any particular tier. The
weighting scheme is determined in two
steps. First, the number of subscribers is
multiplied by the number of channels
(the result is the number of ““subscriber-
channels’) on each tier with subscriber
penetration over 50%. For instance, a
tier with 10 channels and 1,000
subscribers would have 10,000
subscriber-channels. Second, the
number of subscriber-channels on each
of these tiers is divided by the total
number of subscriber-channels on all
such tiers. Given the percent of
subscriber-channels for the particular
tier, the implicit fee for the tier is
computed by multiplying the
subscriber-channel percentage for the
tier by the total implicit fee calculation.
Finally, to calculate the average implicit
fee per channel, the implicit fee for the
tier must be divided by the
corresponding number of channels on

the tier. The final result is the maximum
rate per month that the operator may
charge the leased access programmer for
a full-time channel on that particular
tier. In the event of an agreement to
lease capacity on a tier with less than
50% penetration, the average implicit
fee should be determined on the basis
of subscriber revenues and
programming costs for that tier alone.

12. In essence, the average implicit fee
measures the average amount that full-
time programmers implicitly “pay” the
cable operator for carriage. In other
words, the average implicit fee
represents the average amount of
subscriber revenue that full-time
programmers cede to the operator to
permit the operator to cover its costs
and earn a profit. For instance, if
subscribers pay an average of $0.50 per
channel for a particular tier, and the
average programming or license fee on
the tier is $0.10, then, on average,
programmers on the tier are implicitly
“paying” the operator $0.40 for carriage.
Since full-time lessees resemble, and
will be competing with, full-time cable
networks, it is appropriate that the
maximum full-time leased access rate
reflect the average marketplace terms
and conditions under which cable
networks are able to gain access to the
cable system. From the operator’s
standpoint, the average implicit fee
represents the average value of a
channel after programming acquisition
costs are paid. A formula based on the
average value of a channel may reflect
the value of channel capacity more
accurately than a formula based on the
value of the programming bumped for
leased access, such as the proposed
cost/market rate formula, because
programming that is bumped for leased
access may not have had sufficient
opportunity to reach its full revenue-
generating potential.

13. In addition, we adopted an
average implicit fee formula because it
is possible to determine the average
value of a channel accurately, even
when channels are sold as part of a
package (i.e., a tier). A precise
calculation of the average channel value
is possible because the necessary
components are known: in particular,
what a subscriber pays for the tier and
what the operator pays in total
programming costs for all channels on
the tier. By contrast, the proposed cost/
market rate formula and the highest
implicit fee formula cannot provide
such accuracy because they attempt to
measure the value of an individual
channel on a tier. However, the value of
an individual channel on a tier cannot
be ascertained accurately because it is
not possible to determine the subscriber

revenue attributable to a particular
channel that is sold collectively with
other channels as a single package. The
same problem would be presented by an
attempt to determine the lowest implicit
fee.

14. We also believe that developments
in the multichannel video programming
marketplace are relevant to our decision
to adopt the average implicit fee
formula. The number of non-vertically
integrated national programming
services has grown in each of the past
three years. We believe that a shift from
a highest implicit fee formula to an
average implicit fee formula may
provide additional opportunities for
diverse, unaffiliated programmers to
enter the marketplace, without creating
a maximum rate that is artificially low
and putting the cable operator’s
operation, financial development or
market development at risk.

15. Moreover, we believe that the
average implicit fee formula addresses
the concerns with the highest implicit
fee formula that we expressed in the
Reconsideration Order. Most
importantly, we do not believe that the
average implicit fee formula permits the
operator a “‘double recovery.” In the
Reconsideration Order, we noted that
the highest implicit fee formula
overcompensates the operator because it
appears to allow the value of the
channel to be recovered twice—once
from the leased access programmer (the
highest implicit fee), and once from
subscribers (the average per channel
subscriber charge). For example, if the
subscriber revenue for a tier is an
average of $0.50 per channel and the
lowest license fee for unaffiliated
programming on that tier is $0.05, the
highest implicit fee for that tier would
be $0.45. Because we assumed that the
leased access programmer would pay up
to $0.45 (the highest implicit fee) and
the subscriber would still pay $0.50 (the
average per channel subscriber charge),
we believed that the operator was
permitted to recover the value of the
channel twice.

16. Our ““double recovery” hypothesis
was based on the assumption that
operators would be able to charge
subscribers the same amount for leased
access programming that they charge on
average for other programming on the
same tier. Although a number of
commenters in this proceeding
supported this assumption, other
commenters asserted that subscribers
will not be willing to pay the same
amount for leased access programming
because subscribers value it less than
programming selected by the operator.
These commenters claimed that the
amount of subscriber revenue that
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operators will be able to collect for most
leased access channels will be close to
or equal to zero, and leased access
programming may in fact diminish the
value of a tier because subscribers will
find it so unappealing that viewership
of the other programming on the tier
will be adversely impacted.

17. Based on the record before us, we
could not conclude that operators, in
general, will be able to charge the same
amount for a tier once leased access
programming is added, especially since
most leased access programming will be
new and will not have an established
audience. We could not, however,
predict with any certainty what the
relative value of the leased access
programming will be. It is possible that
some leased access programming will be
as profitable, if not more so, than some
of the operator’s selected programming
and that the effect on the tier charge will
be neutral or positive. On the other
hand, it is also possible that some leased
access programming will be less
valuable than the operator’s current
programming, leading either to a loss of
subscribers or to a loss of subscriber
revenue if the operator lowers the tier
price.

18. We therefore found that the
assumption underlying our ‘““double
recovery’ hypothesis—that leased
access programming will always be
equally valuable to the operator as its
non-leased access programming—was
not supported by the record. Neither the
Commission nor the commenters,
however, have been able to develop a
reliable method for predicting what
value, if any, subscribers will place on
leased access programming. Since the
current record did not permit us to
accurately assess the impact of leased
access programming on the value of the
tier, we could not find that leased access
programming will necessarily result in
an excess recovery (let alone a “double”
recovery) for the operator.

19. Moreover, we believe that any
potential excess recovery generally will
be minimal. Based on what cable
operators in a competitive environment
are able to charge subscribers for the
addition of a new channel, our *‘going
forward” order allows operators to
charge a subscriber $0.20 a month for an
additional channel. We expect,
however, that operators will recover less
than $0.20 for a new leased access
channel because we believe that, on
average, subscribers will not be willing
to pay as much for new leased access
programming as they do for new
programming selected by the cable
operator. In selecting its own
programming, a cable operator is able to
take into account the particular mix of

programming already on its system and
the particular interests and demands of
its subscribership. Thus, unlike with
leased access, the operator can select
programming that will maximize net
subscriber revenue.

20. Additional factors are likely to
further reduce any potential excess
recovery. For one, the ““‘going forward”
rate is based on what operators can
charge subscribers when new channels
are added without displacing existing
programming. Therefore, if leased
access programming displaces existing
programming, any amount of subscriber
revenue that an operator gains from a
leased access channel may be offset by
subscriber revenue lost from the
displaced channel. In addition, we
believe that subscriber revenue from a
leased access channel will be further
offset by lost advertising revenues since
leased access programmers, unlike other
programmers, generally will not provide
advertising slots to the cable operator.
Subscriber revenue will also be offset by
additional administrative costs imposed
by leasing, which are not recovered
through the average implicit fee
formula. For all of the above reasons, we
believe that any excess recovery for a
leased access channel will be
significantly less than the $0.20 that an
operator is allowed to charge
subscribers for a new channel.

21. Although we no longer believe
that our ““‘double recovery’ concern was
a valid reason for rejecting the highest
implicit fee formula, we nonetheless
believe that the average implicit fee
formula is a more appropriate method
for determining the maximum leased
access rate. First, as discussed above,
the average implicit fee is based on a
more logical calculation than the
highest implicit fee, because it is
derived from values that can be
measured—subscriber revenue for the
tier(s) and programming costs for the
tier(s)—to arrive at an average amount of
subscriber revenue that programmers
cede to the operator in exchange for
carriage. The highest implicit fee
formula, by contrast, attempts to
measure the implicit fee of a particular
channel by using one verifiable figure
(the actual programming cost) and one
proxy (the average per channel
subscriber revenue), since the actual
amount that subscribers pay for any
particular channel on a tier cannot be
determined. Second, the average
implicit fee mitigates our previous
concern that the highest implicit fee
may overcompensate operators by
permitting them to charge the highest
mark-up over programming costs (i.e.,
the highest of the implicit fees). While
the average implicit fee formula does

not allow the operator to recover its
highest mark-up over programming
costs, it also does not restrict the
operator to charging the lowest mark-up
over programming costs. Although we
stated in the Rate Order that using the
highest market value of channel
capacity is fair, we believe that basing
the maximum rate on the average mark-
up over programming costs more
appropriately balances the interests of
cable operators and leased access
programmers.

22. Third, we also expressed concern
in the Reconsideration Order that an
implicit fee formula is not based on the
operator’s reasonable costs. We now
believe, however, that an implicit fee
formula may better reflect the value of
the channel capacity, since a formula
based strictly on quantifiable costs
cannot account for lost subscriber
revenue and therefore may not
adequately compensate the operator.
Given that the maximum rate should not
adversely affect the operation, financial
condition or market development of the
cable system, it is entirely appropriate
to consider these non-quantifiable costs,
such as any negative effects leased
access programming may have on the
value of the tier, in establishing the
market value of a channel.

23. We also made a few other changes
to the manner in which the maximum
leased access rate is calculated for tiered
channels. First, we departed from the
current rule requiring rate calculations
to be made on a tier-by-tier basis. As
described below, we have determined
that leased access programmers have the
right to demand access to a tier with
more than 50% subscriber penetration.
We believe that subscribers generally
perceive these highly penetrated tiers as
a single programming package, not as
separate products. Consistent with this
view, we believe that operators should
calculate the average implicit fee using
all channels carried on any tier with
more than 50% subscriber penetration.
In addition, our rate regulation rules
generally are based on the principle of
tier neutrality, which requires cable
operators to charge the same per
channel rate regardless of the
programming costs incurred on a
particular tier. Prior to rate regulation,
we believe that tier prices did not
necessarily follow this tier neutrality
principle. Similarly, because the
Communications Act requires cable
operators to transmit must-carry and
public, educational, and governmental
(““PEG”") access channels on the basic
service tier, the average programming
cost on that tier will tend to be lower
than it would be absent such a carriage
requirement. Since, as a result of
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regulation, individual tier prices may
not be directly correlated with their
underlying programming costs, we
believe that it is appropriate to permit
cable operators to assess these costs
more accurately by averaging across
highly penetrated tiers.

24. Second, we believe that the
maximum rate calculation should no
longer exclude channels devoted to
must-carry broadcast signals or PEG
access programming. In the
Reconsideration Order, we stated that
must-carry and PEG access channels
should be excluded from consideration
because the lack of program license fees
for those channels does not represent a
marketplace decision, but is the result of
statutory mandates. Under the highest
implicit fee approach, the inclusion of
channels with zero license fees, such as
must-carry and PEG access channels,
would virtually ensure that every cable
system had a commensurately high
leased access rate. Now, with the
average implicit fee formula, because all
of the programming costs are averaged
together, it is appropriate to include
must-carry and PEG access channels in
calculating the maximum leased access
rate. Although the lack of programming
costs for these channels makes it
inappropriate to use them as the sole
determinant of maximum rates, these
channels are relevant to a calculation
that is based on the value of the relevant
tier(s). Since the average implicit fee is
derived from the total value of the tier(s)
being considered, it is appropriate to
account for the effect of all of the
channels on the tier(s). Moreover, as
with all individual channels on a tier,
it would not be possible to ascertain
how much the total subscriber revenue
for the tier should be reduced if must-
carry and PEG access channels were
excluded.

25. For the same reason we also
concluded that the maximum rate
calculation should no longer exclude
channels devoted to affiliated
programming. In the Rate Order, we
determined that affiliated programming
should not be considered in
determining the highest implicit fee
because to do so could affect the
operator’s right to charge affiliated and
unaffiliated programmers different rates.
However, in addition to the necessity of
including all channels on the relevant
tier(s) in an average implicit fee
calculation, we believe that requiring
cable operators to base an implicit fee
calculation only on unaffiliated
programming may inappropriately
result in different maximum leased
access rates for systems that are
identical but for their affiliation with
certain programmers. We believe that

adopting a standard similar to that
adopted with regard to our affiliate
transaction rules will resolve this
disparity without interfering with the
operator’s right to establish different
rates for affiliated and unaffiliated
programmers. We therefore modified
our rules to require that, in calculating
the average implicit fee, operators must
use programming costs for affiliated
programming that reflect the prevailing
company prices offered in the
marketplace to third parties. If a
prevailing company price does not exist,
the programming should be priced at
the lower of the programmer’s cost or
the fair market value. Because these
objective measurements are based on
factors outside affiliated transactions,
the requirement to use them as proxies
for the actual programming costs does
not conflict with our conclusion in the
Rate Order that the Commission is
precluded from establishing rates based
on transactions with affiliates.

26. Finally, we eliminated our current
programmer categories for determining
maximum rates for leased access
programming that is carried on a tier. In
the Rate Order, the Commission stated
that the programmer categories were
intended to reflect the different
economies faced by the different types
of programmers. We now believe,
however, that basing maximum rates on
the average value of the channel
capacity is a more appropriate approach
to implementing section 612 than
making distinctions based on the
different economies among leased
access programmers. For this reason,
and also because an average implicit fee
calculation must include all channels
on the relevant tier(s), we abolished the
mandatory distinction between the rate
charged to direct sales programmers and
“all others.” Therefore, all leased access
programmers carried on a cable system’s
tier will be subject to the same
maximum rate, which will be derived
using all channels on the relevant
tier(s), including channels devoted to
direct sales programming (e.g., home
shopping networks and infomercials).
As described below, cable operators will
still be required to calculate different
rates for programming services sold on
a per-channel, or a la carte, basis. We
will maintain the distinction between
leased access programming carried on a
tier and leased access programming
offered as an a la carte service, not
because of their “different economies,”
but because of the practical differences
involved in implementing a maximum
leased access rate for a la carte services.

iili. Maximum Rate for Full-Time Leased
Access Programming Carried as an A La
Carte Service

27. Despite our conclusion that the
average implicit fee formula is the
appropriate method for setting
maximum reasonable rates for leased
access programming carried on a tier,
we concluded that the highest implicit
fee formula remains the best approach
for setting maximum reasonable rates
for leased access programming offered
to subscribers as an a la carte service.
Because the subscriber revenue for an a
la carte service is known, an a la carte
programmer can readily determine how
much it is implicitly paying the operator
for carriage. If an unaffiliated a la carte
programmer is implicitly paying more
than the maximum leased access rate for
carriage, the a la carte programmer
could obtain a larger share of the
subscriber revenue simply by
demanding a lease. This potential
disruption to operators’ negotiated
relationships with unaffiliated a la carte
programmers could adversely impact
the operation, financial condition, and
market development of cable systems.
The highest implicit fee for a la carte
services protects operators from this
potential adverse effect because, unlike
the average implicit fee, it represents the
maximum amount that any a la carte
programmer is implicitly paying for
carriage. The average implicit fee does
not pose such a risk for tiered services
because the actual subscriber revenue
for individual channels is not known.
Even if the actual subscriber revenue for
a particular tiered service could be
determined, a non-leased access
programmer implicitly paying more
than the average implicit fee would
have little reason to switch to leased
access because subscriber revenue is not
passed through to leased access
programmers that are carried on a tier.
Non-leased access programmers that are
carried on a tier are unlikely to switch
from an arrangement where they receive
a license fee to an arrangement where
they pay the cable operator but receive
no subscriber revenue.

28. In addition, because in the a la
carte context we are able to determine
the actual subscriber revenue derived
from particular programming services,
we do not need to use the average
implicit fee formula. Moreover, there
can be no ““double recovery” in the a la
carte context because any subscriber
revenues for a leased access channel
carried as an a la carte service are
readily ascertainable and can be passed
through to the leased access
programmer. In order to protect against
any over recovery, we modified our
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rules to clarify that any subscriber
revenue from an a la carte leased access
service must be passed through to the
leased access programmer. As with the
average implicit fee, we require
operators to include affiliated a la carte
services in their highest implicit fee
calculation using the rules described
above for determining programming
costs for affiliated programming. As
discussed below, we also made one
modification regarding the calculation
of the highest implicit fee for a la carte
programming services.

iv. Transition Period

29. We did not establish a transition
period for implementing our revised
rate formulas. In the Rate Order, the
Commission clearly stated that ““the
rules we adopt should be understood as
a starting point that will need
refinement both through the rulemaking
process and as we address issues on a
case-by-case basis.” Thus, cable
operators and non-leased access
programmers have had ample notice
that the rate formula was subject to
change. Both operators and
programmers alike understand that a
reduction in the maximum rate could
increase the demand for leased access,
thereby increasing the possibility that
bumping might occur. We believe that
operators and programmers that
negotiate to place non-leased access
programming on a channel designated
for leased access assume the risk that
the programming might have to be
bumped for a leased access programmer.
Section 612 explicitly provides that
operators may no longer use unused
leased access capacity once a written
agreement is obtained by a leased access
programmer.

B. Part-Time Leased Access
Programming and Maximum Part-Time
Rates

30. Under the Commission’s rules,
cable operators are required to
accommodate part-time leased access
requests, but need not accommodate
requests of less than one half hour. With
respect to rates for part-time leased
access programming, the Commission’s
rules permit cable operators to charge
different time-of-day rates, provided
that: (a) The total of the rates for a day’s
schedule (i.e., a 24-hour block) does not
exceed the maximum rate for one day of
a full-time leased access channel
prorated evenly from the monthly rate;
(b) the overall pattern of time-of-day
rates is otherwise reasonable; and (c) the
time-of-day rates are not intended to
unreasonably limit leased access use.
The Further NPRM sought comment on
a cable operator’s obligation to

accommodate a part-time leased access
programmer by opening a new channel
for leased access use, and on the
calculation of maximum rates for part-
time use.

i. Accommodation of Requests for Part-
Time Leased Access

31. As an initial matter, we affirmed
our current rule requiring cable
operators to lease time in half-hour
increments. We recognize that part-time
leasing is not expressly required by the
statute, that it may impose additional
administrative and other costs on cable
operators, and that it may pose the risk
of capacity being under-used. As noted
above, if cable operators are not
adequately compensated for their
capacity, it may constitute a violation of
Section 612. We also recognize,
however, that the statute does not
restrict leased access to full-time
programming and that part-time
programming currently represents a
significant share of the leased access
marketplace, thereby providing much of
the competition and diversity of
programming sources that Section 612
was intended to promote. Therefore,
rather than permit cable operators to
exclude part-time leased access
programming, we permit cable operators
to set reasonable limits on when and
how part-time programming must be
accommodated, as set forth below.

32. First, we affirmed the holding in
TV-24 Sarasota, Inc. v. Comcast, 10
FCC Rcd 3512, 3518 (Cable Serv. Bur.,
Dec. 27, 1994) that a cable operator is
not required to open an additional
leased access channel if a programmer’s
request can be accommodated in a
comparable time slot on an existing
leased access channel. We believe that
the comparability of time slots can be
determined by a number of objective
factors, such as day of the week, time of
day, and audience share. We also
adopted our tentative conclusion in the
Further NPRM that a cable operator
should not be required to make even a
dark channel available for leased access,
so long as the programmer’s request can
be accommodated in a comparable time
slot on a programmed channel. In
addition, we extended TV-24 Sarasota
to permit a cable operator to
accommodate a part-time leased access
request by offering the programmer a
comparable time slot on a channel
otherwise carrying non-leased access
programming.

33. Furthermore, we concluded that
cable operators should not be required
to open an additional channel for use by
part-time leased access programmers
until existing part-time leased access
channels are substantially filled with

leased access programming. For these
purposes, we will consider a channel to
be ““substantially filled” with leased
access programming if leased access
programming occupies 75% or more of
its programming day. In other words,
cable operators do not have to open a
second channel for part-time use until
the first part-time channel has at least
18 hours of programming every day.
Likewise, a third channel for part-time
use does not have to be made available
until the second channel has at least 18
hours of programming every day, and so
on.

34. Consistent with our tentative
conclusion in the Further NPRM, we
provide an exception to this rule and
require operators to open an additional
channel for part-time leased access use
if a programmer (or collective) agrees to
provide programming for a minimum of
eight contiguous hours every day for at
least one year. The programmer may
select any eight-hour time period during
the day, but the same eight hours must
be used every day. Therefore, even if an
operator has an existing part-time leased
access channel that is not substantially
filled with leased access programming,
the operator must open an additional
part-time leased access channel if it
cannot otherwise accommodate a
programmer’s request for a year-long
eight-hour daily time slot. Once an
operator has opened a vacant channel to
accommodate such a request, our other
leased access rules apply. If, however,
the operator has accommodated such a
request on a channel already carrying an
existing full-time non-leased access
programmer, the operator does not have
to accommodate other part-time
requests of less than eight hours on that
channel until all other existing part-time
leased access channels are substantially
filled with leased access programming.

35. Part-time programmers are
permitted to seek access on a collective
basis. If part-time programmers request
an entire channel on a collective basis,
the operator must provide the channel
regardless of any unused capacity on
part-time leased access channels
because we would not consider that a
request for part-time programming.
Similarly, part-time programmers that
individually cannot meet the year-long
eight-hour daily time commitment may
demand access as a group in order to
satisfy the requirement. Allowing
collective requests will not impose any
further burden on cable operators since
the same request could have been made
by an individual programmer.

36. To summarize, we modified our
rules regarding part-time leased access
programming as follows. Cable
operators may accommodate part-time
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leased access requests by providing
comparable time slots on non-leased
access channels or on channels already
being used for leased access on a part-
time basis. Cable operators will not be
required to make an additional channel
available for part-time leased access use
until all other part-time leased access
channels have at least 18 hours of leased
access programming every day. So long
as an operator has at least one channel
designated for part-time leased access
use that is not substantially filled by
part-time programmers, the operator
will not be required to open another
part-time channel even if comparable
time slots are no longer available on the
part-time channel that is only partially
programmed. However, if a leased
access programmer (or collective)
agrees, at a minimum, to provide
programming during the same eight-
hour time slot every day for at least one
year, an operator will be required to
accommodate the request even if an
existing part-time leased access channel
is not substantially filled with leased
access programming. We believe that
this approach achieves the statutory
objectives of competition and diversity
of programming sources, while doing so
in a manner consistent with the growth
and development of cable systems.

ii. Maximum Part-Time Rates

37. Because we did not adopt the
proposed cost/market rate formula, and
because the formulas for tiered and a la
carte full-time services that we adopted
are similar in kind to the existing
approach for setting the maximum full-
time leased access rate, we affirmed our
decision to require that cable operators
prorate their maximum full-time rate
when determining their maximum
permitted part-time rate, and to allow
operators to adjust part-time rates
according to time-of-day pricing. As we
stated in the Reconsideration Order, we
believe that this approach accounts for
marketplace realities by recognizing that
different time slots have different
values, furthers the statutory goal of
promoting a diversity of programming
sources, and promotes the full use of
leased access channels by making non-
prime time slots less expensive than
prime-time slots, and therefore more
attractive, to programmers. Cable
operators are permitted to recover any
additional technical costs that are
attributable to part-time leased access
programming in accordance with the
rules described below.

C. Resale of Leased Access Time

38. In the Further NPRM, we asked
whether persons unaffiliated with the
operator should be allowed to lease

programming time from the operator
and then sell it for a profit to other
unaffiliated persons. In the Order, we
concluded that resale of leased access
capacity to persons unaffiliated with the
operator should be permitted, subject to
certain contractual conditions described
below that a cable operator may
reasonably impose, because we believe
that resale can provide substantial
benefits to leased access programmers
without an adverse impact on cable
operators. In particular, we believe that
small and part-time programmers could
benefit from resale. For instance, a
reseller could bring together various
part-time programmers to form a
programming package for an entire
channel. This service would not only
relieve operators of much of the cost
and burden of dealing with a large
number of small programmers, but
would be more efficient, since a
reseller’s business would be devoted to
this goal while cable operators typically
devote little or no staff to promoting
leased access. We believe that resale
may prove to be a crucial mechanism by
which part-time programmers are able
to obtain carriage.

39. To avoid discouraging cable
operators from providing carriage to not-
for-profit entities and others at reduced
rates, we found that it would be a
reasonable term or condition of carriage
for a cable operator to provide that if the
lessee resells its capacity, the lessee
must start paying the operator at a rate
which may be up to and including the
maximum permissible rate. In addition,
cable operators may provide in their
leased access contracts that any
sublessees are subject to the non-price
terms and conditions that apply to the
initial lessee. Finally, we noted that the
cable operator’s right to refuse to
transmit programming containing
obscenity or indecency applies to any
leased access program or portion of a
leased access program, regardless of
whether the programmer purchased
leased access capacity directly from the
cable operator or through a reseller.

D. Tier and Channel Placement

40. Background: According to the
legislative history of the 1992
amendments to Section 612, the
purpose of leased access would be
defeated if leased access programmers
were placed on tiers that few
subscribers access. The 1992 Senate
Report states that *‘[t]he FCC should
ensure that [leased access] programmers
are carried on channel locations that
most subscribers actually use.” It further
states that ““it is vital that the FCC use
its authority to ensure that these
channels are a genuine outlet for

programmers.” In the Further NPRM,
the Commission tentatively concluded
that leased access programmers are
entitled to placement either on the basic
service tier (““BST’’) or on the cable
programming services tier (“CPST"’)
with the highest subscriber penetration,
unless technical or other compelling
reasons weigh against such placement.
We reasoned that the BST and the CPST
with the highest subscriber penetration
qualify as ““genuine outlets” because
“‘most subscribers actually use” them.
We sought comment on whether the
term ‘‘most subscribers’ should be
interpreted to mean that any CPST that
has a subscriber penetration of more
than 50% should also qualify as a
“‘genuine outlet.”

41. Discussion: As stated in the
Further NPRM, we believe that we must
ensure a ‘‘genuine outlet” for leased
access programming in order to further
the statutory goals of competition in the
delivery of video programming sources
and diversity of programming sources.
To that end, we affirmed our tentative
conclusion that, absent a technical or
other compelling reason, leased access
programmers have the right to demand
access to a tier that most subscribers
actually use. Leased access
programmers would not be assured
access to most subscribers if cable
operators were permitted to require
leased access channels to be sold on an
individual, or a la carte, basis.

42. Although we continue to believe
that the BST and the CPST with the
highest subscriber penetration qualify as
genuine outlets, we do not think it is
necessary to restrict the placement of
leased access programming to only
those tiers. We believe that any tier with
a subscriber penetration over 50%
should also qualify as a genuine outlet
because it consists of channel locations
that “‘most subscribers actually use.”
Therefore, if a leased access programmer
requests placement on a tier, we will
allow the cable operator the flexibility
to place the programming on any tier
that has a subscriber penetration of
more than 50%. We believe that this
approach takes into account the
“legitimate need of the cable operator to
market its product” because it allows
the operator to consider the marketing
mix of different tiers. The record
reflected that some commenters would
favor placing leased access channels on
a separate tier comprised primarily, if
not exclusively, of leased access
programming. We concluded that so
long as such a tier has a subscriber
penetration of more than 50%, the cable
operator is not precluded from
developing a tier that predominantly
features leased access programming.
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43. With regard to specific channel
placement, we believe that the cable
operator should have the discretion to
select the channel location of a leased
access channel, so long as the operator’s
choice is reasonable. Because a
determination of reasonable channel
placement will depend on the particular
circumstances of a situation, we will
evaluate these types of disputes on a
case-by-case basis. We will take into
consideration evidence that the operator
deliberately interfered with potential
viewership of the leased access
programming in an effort to discourage
continued carriage (e.g., by intentionally
surrounding a leased access channel
with dark channels or by frequently
shifting its channel location without
sufficient justification). Once a cable
operator has provided leased access
programmers with a genuine outlet, we
do not believe it is necessary to interfere
with that operator’s ability to structure
channel line-ups. Therefore, although a
leased access programmer may demand
access to a tier that has a subscribership
of more than 50%, the cable operator is
entitled to place the leased access
programming on any reasonable channel
location on any qualifying tier.

E. Minority and Educational
Programmers

44. Background: Pursuant to section
612(i), a cable operator may substitute
programming from a qualified minority
or educational programming source for
up to 33% of its designated leased
access channels. In the Further NPRM,
the Commission sought comment on
whether leased access requirements
regarding tier and channel placement
should also apply to minority or
educational programming that is used as
a substitute for leased access
programming. The Commission
tentatively concluded that minority or
educational programming should not
qualify as a substitute for leased access
programming unless it is carried on the
BST or on a CPST that qualifies as a
genuine outlet.

45. Discussion: Applying the same
tier placement standard we adopted for
leased access, we concluded that
minority or educational programming
will not qualify as a substitute for leased
access programming unless it is carried
on a tier that has a subscriber
penetration of more than 50%. The
cable operator may select which
qualifying tier to use for the substituted
programming. As we noted in the
Further NPRM, neither the statute nor
the legislative history specifically
requires that most subscribers receive
the substituted minority or educational
programming. However, as we

previously stated, the language of
Section 612(i)(1) strongly suggests that
Congress envisioned that any
substituted minority or educational
programming would be placed on the
same channels that would have been
used for leased access. Specifically,
section 612(i)(1) states that ‘““a cable
operator required by this section to
designate channel capacity for
commercial use may use any such
channel capacity” to provide minority
or educational programming.
Furthermore, to allow a more lenient
standard for minority or educational
programming could potentially
diminish its value as a substitute for
leased access programming. We
therefore imposed the same tier and
channel placement requirements on
substitute minority or educational
programming as we did on leased access
programming.

F. Preferential Access

46. Background: In the Further NPRM,
we asked whether preferential treatment
for not-for-profit leased access
programmers should be required to
promote a diversity of programming
sources. We sought comment on how to
calculate preferential rates, if found to
be necessary, and we asked whether
cable operators should be required to
give preferential access to not-for-profit
programmers by setting aside a certain
percentage of their leased access
capacity for such use (e.g., 25%).
Commenters were also invited to
demonstrate with specific evidence why
preferential treatment might be
appropriate for certain types of for-profit
programmers, such as low power
television (**LPTV”’) stations and
minority and educational programmers.

47. Discussion: We do not believe that
mandating preferential access or
preferential rates for not-for-profit
programmers, or any other class of
programmers, is necessary or
appropriate under Section 612. First,
leased access is intended for
“‘commercial use,” which the
Communications Act defines as “‘the
provision of video programming,
whether or not for profit.”” The fact that
not-for-profit leased access programmers
are defined as commercial users for
purposes of leased access indicates that
they should compete on equal terms
with for-profit leased access
programmers.

48. Second, we do not believe that
requiring cable operators to offer
preferential treatment to not-for-profit
programmers is necessary to serve the
statutory purposes of Section 612.
Mandatory preferential treatment would
not necessarily promote diversity since

unaffiliated not-for-profit programming
sources are not inherently more diverse
than unaffiliated for-profit programming
sources. In fact, mandatory preferential
treatment could potentially conflict
with the statutory directive that leased
access rates not “‘adversely affect the
operation, financial condition, or market
development of the cable system”
because a mandatory preferential rate
below what the Commission has
determined to be the maximum
reasonable rate may be insufficient to
compensate operators for leased access
use. Third, not-for-profit status does not
necessarily indicate a lack of financial
resources. While we noted that Congress
gave cable operators the flexibility to
negotiate lower rates, we do not believe
that operators’ right to negotiate lower
rates should be transformed into an
obligation to provide affordable rates to
not-for-profit leased access
programmers.

49. We also declined to mandate
preferential treatment for not-for-profit
programmers that qualify as minority or
educational programmers under Section
612(i)(2) or (3). Congress chose to
encourage minority and educational
programming by allowing it to be used
as a substitute for leased access,
regardless of its profit status. There is no
evidence that Congress intended the
Commission to create an additional
mechanism to promote not-for-profit
minority or educational programming
through preferential rates and set-asides.
Furthermore, we did not require cable
operators to provide preferential
treatment for LPTV stations or for
educational and community
programming services that public
television stations may wish to offer in
addition to their primary over-the-air
signals. Congress provided public
television stations and LPTV stations
the preferences it deemed necessary.

G. Selection of Leased Access
Programmers

50. In the Further NPRM, the
Commission proposed rules to govern a
cable operator’s selection of leased
access programmers. In the Order, we
concluded that, so long as an operator’s
available leased access capacity is
sufficient to satisfy the current demand
for leased access, all leased access
requests must be accommodated as
expeditiously as possible, unless the
operator refuses to transmit the
programming because it contains
obscenity or indecency. We believe that
such an approach is the most
appropriate method of assuring that
cable operators comply with section
612(c)(2), which explicitly restricts
operators’ exercise of editorial control
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over leased access programming.
Section 612(c)(2) provides that “‘a cable
operator shall not exercise any editorial
control over any video programming
provided pursuant to this section, or in
any other way consider the content of
such programming,” except in the case
of programming containing obscenity or
indecency, or to the minimum extent
necessary to set a reasonable price. We
believe that requiring operators to
accommodate all leased access requests
when the programming does not contain
obscenity or indecency, so long as there
is available capacity, will most
effectively restrict operators’ exercise of
editorial control, without impinging
upon their discretion with regard to
price and sexually-oriented
programming. We also believe that such
an approach will further the statutory
objective to promote competition
because it will reduce an operator’s
ability to select leased access
programming based on anti-competitive
motives.

51. We believe, however, that an
operator should be allowed to make
objective, content-neutral selections
from among leased access programmers
when the operator’s available leased
access channel capacity is insufficient
to accommodate all pending leased
access requests. In the full-time channel
context, this situation would arise if two
or more leased access programmers
requested the remaining available leased
access space; in the part-time context,
this situation could arise, for example,
if two or more programmers requested
the 8:00 p.m. to 9:00 p.m. time slot on
the system’s part-time leased access
channel. In such situations, we believe
that the cable operator should be
allowed to make an objective, content-
neutral selection among the competing
programmers. For example, the operator
could hold a lottery. Or, the operator
could base its decision on other
objective, content-neutral criteria such
as a programmer’s non-profit status, the
amount of time a programmer is willing
to lease, or a programmer’s willingness
to pay the highest reasonable price for
the capacity at issue. Allowing
flexibility within this limited context
will better enable operators to assure the
growth and development of their cable
systems.

H. Procedures for Resolution of
Disputes

52. We affirmed our proposal in the
Further NPRM to streamline the
complaint process by requiring that an
independent accountant make a
determination of the cable operator’s
maximum permitted rate prior to the
filing of any complaint alleging that the
operator’s rate is unreasonable. We

believe that such a requirement will
preserve Commission resources by
reducing the likelihood that
unsubstantiated claims will be filed
with the Commission. In the event that
a complaint is filed with the
Commission because the dispute
remains unresolved despite the
accountant’s final report, there will be a
rebuttable presumption that the
accountant’s findings are correct.

53. We did not adopt our proposal in
the Further NPRM to allow the cable
operator to select an independent
accountant in the event that the operator
and leased access programmer fail to
agree on a mutually acceptable
accountant. Such an approach may be
unfair to the leased access programmer
because it does not encourage the
operator to find a mutually acceptable
accountant. Instead, we required that if
the parties cannot agree on a mutually
acceptable accountant within five
business days of the programmer’s
request for a review, they must each
select an independent accountant on the
sixth business day. These two
accountants will then have five business
days to select a third independent
accountant to perform the review. To
account for their more limited
resources, operators of systems entitled
to small system relief will have 14
business days to select an independent
accountant when no agreement can be
reached. A cable system is entitled to
small system relief if it either: (a) serves
15,000 or fewer subscribers and is
owned by a small cable company
serving a total of 400,000 or fewer
subscribers over all of its systems, or (b)
has been granted special relief as
provided for in the Sixth Report and
Order and Eleventh Order on
Reconsideration in MM Docket Nos. 92—
266 and 93-215, 60 FR 35854 (July 12,
1995) (“‘Small System Order”). The final
accountant report must be completed
within 60 days of when the final
accountant is selected to perform the
review. The Order amended the
Commission’s current rule requiring
complaints to be filed within 60 days of
the alleged violation to provide instead
that complaints must be filed within 60
days of the completion of the final
accountant report.

54. The operator must pay the full
cost of the review if the final accountant
report shows that the operator’s rate
exceeds the maximum permitted rate by
more than a de minimis amount.
Otherwise, each party will pay their
own expenses incurred in making the
review and will split the cost of the final
accountant’s review. We believe that
this approach is appropriate because,
unlike the leased access programmer,

the cable operator possesses all the

information necessary to calculate its
rates accurately and knows, or should
know, whether its rates are excessive.

55. The final accountant report should
be filed in the cable system’s local
public file. In order for the information
to serve as adequate notice to other
potential leased access programmers,
the final accountant report must, at a
minimum, state the maximum permitted
rate and explain, as fully as possible
without revealing proprietary
information, how it was determined.
The report must be signed, dated, and
certified by the accountant.

56. We strongly encourage parties to
use ADR to settle disputes that are not
resolved by the final accountant report.
If parties attempt, but fail, to settle their
dispute through ADR, we will make an
exception to our requirement that
complaints must be filed within 60 days
of the completion of the final
accountant report, provided that the
leased access programmer certifies that
its complaint was filed within 60 days
of the termination of the ADR
proceedings. The cable operator may
rebut such a certification.

I. Contractual Issues
i. Minimum Contract Length

57. In response to the request of a few
commenters that we address certain
contractual issues that arise in the
negotiation of leased access contracts,
we found that the record before us was
insufficient to determine what a
reasonable minimum contract length
would be. We recognize that the lack of
long-term security could create
difficulties for leased access
programmers that need to obtain
financing or to make long-term
investments in leases and equipment.
However, our rule that operators must
accommodate all leased access requests
so long as capacity exceeds demand
guarantees that a leased access
programmer will be assured of
continued access at least until the
operator’s set-aside requirement is met.
Operators are not allowed to terminate
leased access contracts for simply any
reason asserted by the cable operator.
Termination provisions of leased access
contracts must be commercially
reasonable. Because we believe that this
requirement affords leased access
programmers adequate security, we
declined to establish a minimum
contract length.

58. Operators may not, however,
unreasonably limit the length of a
contract with a leased access
programmer. In assessing
reasonableness in this context, we will
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weigh heavily the contract lengths that
the operator enters into with the non-
leased access programming services on
its system.

ii. Insurance Requirements

59. At the outset, we noted that
operators have the right to require
reasonable liability insurance coverage
for leased access programming. We
declined to adopt specific conditions or
limits regarding the amount of coverage
or the type of insurance policy that
operators may require because we
believe that a specific restriction might
not be appropriate for all situations.
Instead, we adopted a standard
comparable to the standard that applies
in the context of security deposits for
leased access programming. That is,
insurance requirements must be
reasonable in relation to the objective of
the requirement. Cable operators will
bear the burden of proof in establishing
reasonableness. Similar to the rule for
security deposits, insurance
requirements may be sufficient to insure
adequate coverage. Determinations of
what is a “‘reasonable” insurance
requirement will be based on the
operator’s practices with respect to
insurance requirements imposed on
non-leased access programmers, the
likelihood that the nature of the leased
access programming will pose a liability
risk for the operator, previous instances
of litigation arising from the leased
access programming, and any other
relevant factors.

J. Technical Equipment Costs

60. The Commission’s rules provide
that cable operators must provide ‘““the
minimal level of technical support
necessary for [leased access] users to
present their material on the air* * *
provided however, that leased access
providers must reimburse operators for
the reasonable cost of any technical
support that operators actually
provide.” We clarified that this
provision entitles cable operators to
charge an additional fee only for the
reasonable cost of providing technical
support to a leased access programmer
that is not also provided to non-leased
access programmers on the system.
Cable operators may not impose a
separate charge for the same kind of
technical support that they already
provide to non-leased access
programmers because the maximum
leased access rate represents what non-
leased access programmers implicitly
pay for carriage, including their
technical costs. In other words, the
maximum leased access rate already
includes technical costs common to all
programmers. Similarly, the operator

cannot impose an additional charge on
the leased access programmer to
purchase additional equipment (e.g.,
when the current equipment is fully
utilized) if the same type of equipment
is used to serve non-leased access
programmers. For example, the operator
cannot add a charge for the costs of
providing a satellite dish if it provides
that type of technical support to non-
leased access programmers at no
additional charge. In contrast, the
operator is entitled to add a charge to
recover the costs of providing, for
instance, a tape recorder or a camera if
such technical equipment would be
provided to non-leased access
programmers for the same additional
charge. The operator may also charge
the leased access programmer for the
use of technical equipment that is
provided at no charge for PEG access
programming, provided that the
franchise agreement requires the
operator to provide the equipment, the
equipment is not being used for any
other non-leased access programming,
and the operator’s franchise agreement
does not preclude such use.

61. If, in order to accommodate a
leased access programmer, a cable
operator must purchase technical
equipment that is not of a type used by
non-leased access programmers on the
system, we believe that the operator
should have the option of requiring the
leased access programmer to pay the full
purchase price of the equipment.
Should the cable operator exercise this
option, the leased access programmer
will have all rights of ownership
associated with the equipment under
applicable state and local law. If, on the
other hand, the operator prefers to own
the technical equipment, it may
purchase the equipment for itself and
lease it to leased access programmers at
a reasonable rate. We believe that this
approach will protect leased access
programmers, while assuring that the
cable system’s operation, financial
condition or market development are
not adversely affected.

K. Definition of Affiliate

62. For purposes of section 612, we
adopted the definition of affiliate that
applies in the context of our program
access rules under section 628 and our
open video system rules under section
653. As we do in those contexts, we
apply the definitions contained in the
notes to 47 CFR 76.501 (which reflect
the broadcast attribution rules contained
in the notes to 47 CFR 73.3555), with
certain modifications. Specifically, in
contrast to the broadcast attribution
rules reflected in § 76.501: (a) An entity
is considered a cable operator’s affiliate

if the cable operator holds 5% or more
of the entity’s stock, whether voting or
non-voting; (b) there is no single
majority shareholder exception; and (c)
all limited partnership interests of 5%
or greater qualify, regardless of
insulation. In addition, actual working
control, in whatever manner exercised,
is also deemed a cognizable interest.

63. Section 612 is designed to
promote diversity of programming
sources and to reduce the ability of
cable operators to discriminate against
unaffiliated programming services for
anti-competitive reasons. Because these
dual objectives are analogous to the
objectives of the program access and
open video system rules, adoption of a
similar affiliation standard is warranted.
Moreover, by adopting a definition of
affiliate for leased access that is
consistent with the program access
standard, we avoided the possibility
that a programmer will be considered a
cable operator’s affiliate for one purpose
but not for another.

64. We also clarified that leased
access programmers are required to be
unaffiliated only with the operator of
the cable system on which they seek
carriage. Section 612(b)(1) provides that
leased access channel capacity shall be
designated for use by programmers
“unaffiliated with the cable operator.”
We believe that use of the term *‘the” to
modify ‘“‘cable operator” clearly
indicates that Congress was referring
only to the cable operator of the
particular system in question. We
believe that if Congress feared that
affiliated programmers have an
advantage in acquiring carriage from
even rival cable operators, it would have
disqualified all affiliated programmers
by using “a” or “‘any” to modify “cable
operator.” Furthermore, allowing a
broader category of programmers to use
leased access will advance the statutory
purposes of promoting competition and
diversity.

I11. Order on Reconsideration
A. Maximum Rate Formula

i. Exclusion of Programming Revenues

65. We declined to modify our current
rule that programming revenues
received by the operator from non-
leased access programmers, such as
sales commissions from home shopping
networks, should be excluded from the
maximum rate calculation. We found
that the effect of excluding sales
commissions on future maximum leased
access rates will be minimal given that
the Order: (a) Adopted the average
implicit fee for tiered services which,
unlike the highest implicit fee, is
derived using all channels on the
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relevant tier(s), and (b) eliminated direct
sales programming as a separate
category for setting rates. We therefore
do not believe that excluding sales
commissions will result in the migration
of home shopping networks to leased
access.

ii. Averaging Subscriber Penetration for
A La Carte Channels

66. The Reconsideration Order
clarified that in order to calculate the
maximum rate when leased access
programming is offered as an a la carte
service, the highest per-subscriber
implicit fee should be multiplied by the
average number of subscribers that
subscribe to the operator’s a la carte
services. As discussed above, we
continue to permit cable operators to
use the highest implicit fee formula to
set maximum reasonable rates for leased
access programming that is carried as an
a la carte service. We believe, however,
that it is most appropriate to require
operators to determine on an aggregate
basis for a single channel which of their
a la carte services has the highest
implicit fee. For example, if Channel A
on a given cable system has a per-
subscriber implicit fee of $1.00 and has
2000 subscribers, its aggregate implicit
fee is $2000. If Channel B has a per-
subscriber implicit fee of $1.50 and
1000 subscribers, its aggregate implicit
fee is $1500. Of these channels, Channel
A has the highest aggregate implicit fee
even though it has a lower per-
subscriber implicit fee than Channel B.
Therefore, assuming these two channels
are the only channels offered on an a la
carte basis, the amount that is implicitly
paid for Channel A would be the
maximum rate that the operator may
charge a leased access programmer that
wishes to be carried as an a la carte
service.

67. We believe that this formulation
accurately represents the highest
amount that a non-leased access
programmer has agreed to implicitly pay
the operator for carriage as an a la carte
service. Thus, it will discourage existing
a la carte services from migrating to
leased access. Accordingly, on
reconsideration, we concluded that
operators should not be required to
multiply the highest per-subscriber
implicit fee by the average number of
subscribers that subscribe to the
operator’s a la carte services. Instead,
operators must determine which a la
carte service has the highest implicit fee
by comparing their implicit fees on an
aggregate basis.

B. Provision of Initial Leased Access
Information

i. Response Period

68. In the Reconsideration Order, we
stated that our leased access complaint
process had revealed that cable
operators often did not provide rate
information in a timely manner, despite
our rule requiring a schedule of rates to
be provided to prospective leased access
programmers upon request. In order to
facilitate the provision of such
information to potential leased access
programmers, we required an operator
to provide the following information
within seven business days of a request
regarding leased access: (a) A complete
schedule of the operator’s full-time and
part-time leased access rates; (b) how
much of the cable operator’s leased
access set-aside capacity is available; (c)
rates associated with technical and
studio costs; and (d) if specifically
requested, a sample leased access
contract.

69. In the Order, we stressed our
expectation that cable operators will
respond to all leased access requests in
a complete and timely manner. While
we recognized the importance of prompt
disclosure of the required information
by cable operators, we nevertheless
modified our rule to require operators to
respond to a leased access request
within 15 calendar days of the date the
leased access programmer makes the
request. Such an extension should
insure that operators have a reasonable
length of time to process leased access
requests even when those requests are
received through the mail. In order to
provide more certainty regarding the
date of a request, we also modified our
rule to require that all requests for
leased access be made in writing and
specify the date they are sent to the
operator. In addition, we allowed
operators of systems subject to small
system relief 30 calendar days from the
date of a leased access request to
provide the required information, rather
than the 15 calendar days in which
other operators must respond.

ii. Preconditions To Providing Initial
Leased Access Information

70. Because we remain concerned that
requests for programmer information
will be used by operators to discourage
leased access use, operators may not ask
for any information before responding to
a leased access request unless the
information is necessary to prepare the
required response. For instance, if a
leased access request does not specify
for which cable system access is sought,
the cable operator may ask the
programmer for this information

because maximum rates are calculated
on a per-system basis. On the other
hand, information from the programmer
regarding its tier preference is not
necessary for the operator to provide the
required information, since the operator
may place a programmer demanding
access to a tier on any tier with more
than 50% subscriber penetration. In
addition, operators are not entitled to
inquire about the content of the
programming before responding to a
request because such information is not
relevant to the required rate and
capacity information.

71. We did, however, make an
exception for systems subject to small
system relief because their initial costs
of providing this information may be
higher than other systems. Therefore,
we found that operators of systems
subject to small system relief do not
have to provide the required
information until the leased access
programmer supplies the following
information: (a) Desired length of
contract term, (b) time slot desired, (c)
anticipated commencement date for
carriage, and (d) the nature of the
programming.

iii. Obligation To Provide Information
Regarding the Amount of Available
Leased Access Capacity

72. We declined to reconsider our
requirement that cable operators
provide potential leased access users
with information about how much set-
aside capacity is available on their
systems. We believe that information
concerning overall available channel
capacity may be of use to a potential
leased access programmer in deciding
which cable system best meets its needs,
particularly if the programmer wishes to
lease more than one channel. Moreover,
we do not believe that calculating a
system’s available leased access
capacity is difficult, particularly with
the clarifications of our rules regarding
the methodology for calculating set-
aside requirements. Finally, the
additional time we granted cable
operators to supply the information
should make supplying the information
less burdensome.

C. Time Increments

73. We declined to alter our current
rule that operators are not required to
accept leases that are for less than half-
hour intervals. As noted above, part-
time leased access programming
provides much of the competition and
diversity of programming sources that
Section 612 was intended to promote.
As we stated in the Reconsideration
Order, the most common programming
time increment is typically one-half to
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one hour. We therefore continue to
believe that permitting operators to
exclude leased access programming
seeking half-hour increments would
unfairly deny access to a substantial
number of potential programmers.
Moreover, we believe that the rules we
adopted regarding part-time use address
any concerns that a half-hour minimum
will cause excessive migration of
current infomercial programming to
leased access channels and will lead to
excessive displacement of existing non-
leased access programmers. We clarified
that the leased access rate for a half-
hour program must be prorated to reflect
the length of the program (i.e., hourly
rates cannot be charged for half-hour
programs).

D. Calculation of Statutory Set-Aside
Requirement

74. Section 612 requires a cable
system to set aside up to 15% of its
activated channels for leased access. For
operators with 100 or fewer activated
channels, the statutory set-aside
requirements for leased access channels
are expressed as a percentage of
“‘channels not otherwise required for
use by federal law or regulation.” We
continue to believe that, when
calculating its set-aside requirement, an
operator must include channels carrying
retransmission consent stations because
such channels are not “‘required by
federal law or regulation.” We clarified
that channels which cannot be used due
to technical and safety regulations of the
federal government, such as
aeronautical channels, should be
excluded when calculating the set-aside
requirement for cable systems that have
100 channels or less.

E. Billing and Collection Services

75. Section 612(c)(4)(A)(ii) grants the
Commission the authority to establish
reasonable terms and conditions for the
billing of rates to subscribers and for the
collection of revenue from subscribers
for leased access channels. In the Rate
Order, we required cable operators to
provide billing and collection services
to leased access programmers unless
operators could demonstrate the
existence of third-party billing and
collection services which, in terms of
cost and accessibility, offer leased
access programmers an alternative
substantially equivalent to that offered
to comparable non-leased access
programmers. In both the Rate Order
and the Reconsideration Order, we did
not adopt specific rules regarding rates
for such services. In the Order, we
declined to modify our current rule or
to establish specific rules relating to the

rates that cable operators can charge for
billing and collection services.

IV. Market Entry Analysis

76. We noted that section 257 of the
Communications Act requires the
Commission to complete a proceeding
to identify and eliminate market entry
barriers for entrepreneurs and other
small businesses in the
telecommunications industry. The
Commission is directed to promote a
diversity of media voices and vigorous
economic competition, among other
things. We believe that the Order is
consistent with the objectives of section
257 in that it establishes rates, terms,
and conditions for leased access that are
intended to promote diversity and
competition. We also believe that our
provisions for part-time leased access
are especially suited to allow small or
entrepreneurial leased access
programmers to enter the
telecommunications programming
marketplace.

V. Final Regulatory Flexibility Analysis

77. As required by section 603 of the
Regulatory Flexibility Act, 5 U.S.C. 603,
(“RFA”), an Initial Regulatory
Flexibility Analysis (“IRFA’’) was
incorporated in the Further NPRM. The
Commission sought written public
comments on the proposals in the
Further NPRM, including comments on
the IRFA. This Final Regulatory
Flexibility Analysis (‘““FRFA’) conforms
to the RFA, as amended.

A. Need for Action and Objectives of the
Rule

78. Section 612 of the
Communications Act requires the
Commission to establish reasonable
terms and conditions, including
maximum reasonable rates, for leased
access on cable systems. The purpose of
the Order is to amend the Commission’s
rules regarding leased access, including
the rules for calculating maximum
reasonable rates. The statutory
objectives of the leased access
provisions are to promote competition
in the delivery of diverse programming
sources and to assure the widest
possible diversity of programming
sources in a manner that is consistent
with the growth and development of
cable systems.

B. Summary of Issues Raised by the
Public Comments in Response to the
Initial Regulatory Flexibility Analysis

79. In response to the IRFA, the Small
Cable Business Association (‘““SCBA”’)
filed comments criticizing the
Commission for failing to estimate the
number of small cable systems and

small cable operators that would be
affected by the regulations proposed in
the Further NPRM. SCBA argued that, as
reflected in the Small System Order, the
Commission has extensive data
regarding the existence of small cable
entities. SCBA also claimed the
Commission neither sought specific
comment regarding the impact of its
proposals on small cable entities nor
asked for alternatives. SCBA urged the
Commission to adopt the alternatives for
small cable systems that it has proposed
in this proceeding. In its filings, SCBA
raised the following issues and
alternatives.

80. Information Collection Issues.
SCBA argued that the Commission’s
seven business-day response time for
providing leased access information
imposes significant burdens on small
cable systems. SCBA recommended that
the Commission allow small system
operators 30 days to provide a written
response stating whether unused leased
access capacity is available and 60 days
to provide the remaining required
information. SCBA also requested that
the Commission allow small system
operators to respond only to ““bona fide”
leased access requests.

81. Rate Issues. SCBA argued that the
Commission’s proposed cost/market rate
formula would not adequately
compensate small system operators for
the following reasons:

(a) Full-Time Rates. SCBA contended
that because small system operators
often receive no advertising revenues,
the Commission’s cost/market rate
formula could result in leased access
rates of zero or less. Among other
things, SCBA suggested that the
Commission revise the proposed
formula to allow small system operators
to recover all operating costs reflected
on FCC Form 1230, instead of using
subscriber revenue as a surrogate for
such costs. Alternatively, SCBA
proposed allowing operators of small
systems to charge market rates for all
leased access programmers regardless of
demand, particularly if the party
requesting access is affiliated with the
provider of a competing multi-channel
video programming service.

(b) Part-Time Rates. SCBA argued that
if the full-time rate under the proposed
cost/market rate formula is prorated, the
per hour or half-hour rates for small
systems would be lower than
advertising rates, which would create a
flood of requests for part-time leased
access.

(c) Transaction Costs. SCBA
contended that leased access contracts
create higher transaction costs than
other programming contracts because
leased access agreements are negotiated
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more frequently and must be negotiated
on a system-by-system basis. SCBA
proposed that the Commission remedy
this problem for small system operators
by allowing them to include an
additional amount of at least $1,000 in
their leased access rate calculations.

(d) Technical Costs. SCBA argued that
additional headend equipment used to
add leased access channels will result in
high per-subscriber costs for small
systems. SCBA proposed that the
Commission allow small system
operators to charge leased access
programmers for all technology costs
related to leased access.

(e) Transition Period. SCBA argued
that the Commission should phase in
leased access obligations for small cable
systems to avoid the disruption to
current programming line-ups that the
proposed cost/market rate formula
would create.

(f) Advance Channel Designations.
The Further NPRM proposed that a
cable operator must place in its public
file a list of the specific channels it
intends to use for leased access
programming. SCBA argued that small
system operators should only be
required to provide the required leased
access information following receipt of
a “‘bona fide” request.

82. In reviewing the record before us,
we identified issues that may impact
small leased access programmers, such
as maximum rate calculations, part-time
use of leased access, resale, tier and
channel placement, preferential access,
dispute resolution procedures, certain
contractual issues, technical equipment
costs, and the definition of affiliate. The
Order addressed comments from leased
access programmers regarding these
issues.

C. Description and Estimate of the
Number of Small Entities Impacted

83. The RFA directs the Commission
to provide a description of and, where
feasible, an estimate of the number of
small entities that will be affected by the
proposed rules. The RFA defines the
term “‘small entity”” as having the same
meaning as the terms ‘““small business,”
“small organization,” and ““small
governmental jurisdiction,” and the
same meaning as the term “small
business concern’ under section 3 of
the Small Business Act. Under the
Small Business Act, a ““‘small business
concern” is one which: (a) Is
independently owned and operated; (b)
is not dominant in its field of operation;
and (c) satisfies any additional criteria
established by the Small Business
Administration (“‘SBA”). The rules we
adopted in the Order will affect cable
systems and cable programmers.

84. Cable Systems: The SBA has
developed a definition of small entities
for cable and other pay television
services, which includes all such
companies generating $11 million or
less in revenue annually. While this
definition includes small cable entities,
it also includes closed circuit television
services, direct broadcast satellite
services, multipoint distribution
systems, satellite master antenna
systems and subscription television
services. Thus, the definition includes
many small entities that will not be
directly impacted by our leased access
rules. According to the Census Bureau,
there were 1,423 such cable and other
pay television services generating less
than $11 million in revenue that were
in operation for at least one year at the
end of 1992. We noted that not only
does this estimate include small entities
other than small cable entities, but the
majority of the small cable systems
included within this estimate have less
than 36 channels and therefore are not
subject to the Commission’s leased
access regulations. We therefore
estimated that, based on the SBA
definition, the number of small cable
entities likely to be impacted by our
rules will be significantly less than
1,423 entities.

85. The Commission has developed
its own definition of a small cable
system for purposes of rate regulation.
Under the Commission’s rules, cable
systems serving fewer than 15,000
subscribers are considered small
systems, and small systems owned by
small cable companies serving fewer
than 400,000 subscribers nationwide are
entitled to small system relief. This
definition is both broader and narrower
than that of the SBA. The definition is
broader in that it includes larger cable
systems than the SBA definition. It is
narrower in that, unlike the SBA
definition, it does not include closed
circuit television services, direct
broadcast satellite services, multipoint
distribution systems, satellite master
antenna systems, or subscription
television services. Our most recent
information indicates that, under the
Commission’s definition, there were
1,439 systems entitled to small system
relief at the end of 1995. Of these
systems, we estimated that
approximately 614 systems offer more
than 36 channels, and thus are subject
to our leased access rules.

86. Section 623(m)(2) of the
Communications Act defines a small
cable system operator as ‘‘a cable
operator that, directly or through an
affiliate, serves in the aggregate fewer
than 1 percent of all subscribers in the
United States and is not affiliated with

any entity or entities whose gross
annual revenues in the aggregate exceed
$250,000,000.” The Commission has
determined that there are 61,700,000
subscribers in the United States.
Therefore, we found that an operator
serving fewer than 617,000 subscribers
shall be deemed a small operator if its
annual revenues, when combined with
the total annual revenues of all of its
affiliates, do not exceed $250 million in
the aggregate. Based on available data,
we found that the number of cable
operators serving 617,000 subscribers or
less totals 1,450. Although it seems
certain that some of these cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250 million, we were unable to
estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

87. Cable Programmers: We anticipate
that both small leased access
programmers and small non-leased
access programmers may be impacted
by our leased access rules. The
Commission has not developed a
definition of small entities applicable to
producers or distributors of cable
television programs. Therefore, we
utilized the SBA classifications of
Motion Picture and Video Tape
Production (SIC 7812), and Theatrical
Producers (Except Motion Pictures) and
Miscellaneous Theatrical Services (SIC
7922). These SBA definitions provide
that a small entity in the cable television
programming industry is an entity with
$21.5 million or less in annual receipts
for SIC 7812, and $5 million or less in
annual receipts for SIC 7922. Census
Bureau data indicate the following: (a)
There were 7,265 firms in the United
States classified as Motion Picture and
Video Production (SIC 7812), and that
6,987 of these firms had $16.999 million
or less in annual receipts and 7,002 of
these firms had $24.999 million or less
in annual receipts; and (b) there were
5,671 firms in the United States
classified as Theatrical Producers and
Services (SIC 7922), and that 5,627 of
these firms had $4.999 million or less in
annual receipts.

88. Each of these SIC categories is
very broad and includes firms that may
be engaged in various industries,
including cable programming. Specific
figures are not available regarding how
many of these firms exclusively produce
and/or distribute programming for cable
television or how many are
independently owned and operated.
Thus, we estimated that our rules may
affect approximately 6,987 small entities
that produce and distribute taped cable
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television programs and 5,627 small
producers of live programs. In addition,
as of May 31, 1996, there were 1,880
LPTV stations that may also be affected
by our rules.

D. Reporting, Recordkeeping, and Other
Compliance Requirements

This section specifies the reporting,
recordkeeping and other related
requirements of the regulations adopted,
amended, modified, or clarified in the
Order.

89. Maximum Rate Calculations:
Operators of cable systems subject to
leased access requirements must
calculate their maximum leased access
rates in accordance with the rate
formulas we have established. We do
not believe that operators will need
additional professional skills to perform
these calculations.

90. Accountant Reports: A final
accountant report that is completed as a
result of a dispute concerning an
operator’s rate calculations must be filed
in the operator’s local public file.

91. Provision of Initial Leased Access
Information: Within 15 calendar days of
a leased access request, cable operators
are required to provide the following
types of information: (a) A complete
schedule of the operator’s full-time and
part-time leased access rates, (b) how
much of the cable operator’s leased
access set-aside capacity is available, (c)
rates associated with technical and
studio costs, and (d) if specifically
requested, a sample leased access
contract. An exception is provided for
operators of systems entitled to small
system relief, which are allowed 30
calendar days to provide the required
information. In addition, these operators
are not required to respond to a leased
access request if the programmer does
not provide the following information:
(a) Desired length of contract term, (b)
time slot desired, (c) anticipated
commencement date for carriage, and
(d) the nature of the programming.

92. Requirements for Leased Access
Requests: Leased access requests must
be made in writing and must specify the
date the request was sent to the
operator.

E. Significant Alternatives and Steps
Taken to Minimize the Significant
Economic Impact on a Substantial
Number of Small Entities Consistent
With the Stated Objectives

This section analyzes the impact on
small entities of the regulations
adopted, amended, modified, or
clarified in the Order.

93. Information Collection Issues. We
allow operators of systems entitled to
small system relief to respond to leased

access requests within 30 calendar days,
instead of the 15 calendar days required
of other operators. In addition, we do
not require these operators to respond to
leased access requests unless the
programmer provides the following
information: (a) Desired length of
contract term, (b) time slot desired, (c)
anticipated commencement date for
carriage, and (d) the nature of the
programming. These modifications to
the Commission’s rules should mitigate
any disproportionate burdens that
responding to a leased access request
may create for small system operators.

94. Rate Issues. We do not believe that
either full-time or part-time rates under
our maximum rate formula will impose
disproportionate burdens on small
system operators. When calculated for a
particular cable system, both the average
implicit fee (for tiered services) and the
highest implicit fee (for a la carte
services) represent what current non-
leased access programmers are
implicitly paying for carriage on that
system. Because the maximum rates
under an implicit fee formula are
tailored to each individual system, we
disagreed with SCBA that small system
operators should be allowed to charge
market prices. For the following
reasons, we also disagreed with SCBA’s
various other proposals to modify the
maximum rate formula for small
systems.

(a) Transaction Costs. We did not
agree with SCBA that small system
operators should be allowed to include
in their rates an additional sum of at
least $1,000 as compensation for
transaction costs imposed by leased
access because, as discussed above, we
believe that the recovery that operators
may gain from subscriber revenue for
leased access programming will
sufficiently offset any additional
transaction costs.

(b) Technical Costs. We declined to
adopt modified rules for small system
operators regarding the recovery of
technical costs associated with leased
access. We do not believe that there will
be a disproportionate impact on small
system operators because our rules
enable them to recover technical costs
that are specific to leasing.

(c) Transition Period. SCBA argued
that the Commission should phase in
leased access obligations for small cable
systems in order to minimize the
displacement of existing programming
services. In light of our adoption of the
average implicit fee methodology and
our accommodations of the special
needs of small systems, we concluded
that a transition period was
unnecessary.

(d) Advance Channel Designations.
SCBA argued that the Commission
should not require small system
operators to publicly file a list of their
designated leased access channels. The
Commission did not adopt such a
requirement for any cable systems.

95. Dispute Resolution Procedures. To
account for their more limited
resources, we allow operators of systems
entitled to small system relief 14
business days to select an independent
accountant when an operator and a
leased access programmer fail to agree
on a mutually acceptable accountant to
review the operator’s rate calculations
in the case of a dispute. The general rule
is that the parties must each select an
independent accountant on the sixth
business day if they cannot agree on a
mutually acceptable accountant within
five business days of the programmer’s
request for a review.

96. Impact on Cable Programmers.
Leased access may impact existing
programmers to the extent that operators
displace them in order to accommodate
leased access requests. However, we
believe that displacement of existing
programmers is inherent in section
612(b)(4), which provides that a cable
operator may no longer use unused
leased access capacity once a written
agreement is obtained by a leased access
programmer. In addition, since it is
within an operator’s discretion to select
which non-leased access programmers
to carry (aside from must-carry and PEG
access channels), our rules do not create
a disproportionate impact on small non-
leased access programmers. With
respect to small leased access
programmers, we believe that the
impact of our revised rules generally
will be positive, particularly since our
rules will result in lower maximum
rates for tiered services, permit resale,
grant access to highly penetrated tiers,
and require part-time rates to be
prorated without a surcharge. Although
permissible costs for insurance policies,
technical equipment, and accountant
reviews of rate calculations may impose
a burden on small leased access
programmers, we believe that such
impacts are the normal costs of being a
leased access programmer, and that no
modifications are warranted.

F. Report to Congress

97. The Commission will send a copy
of this Final Regulatory Flexibility
Analysis, along with the Order, in a
report to Congress pursuant to the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C.
801(a)(1)(A).
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V1. Ordering Clauses

98. Accordingly, it is ordered that,
pursuant to the authority granted in
sections 4(i), 4(j), and 612 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j) and
532, the Petitions for Reconsideration in
CS Docket No. 96-60 are Granted in
part and denied in part, as provided
herein.

99. Itis further ordered that, pursuant
to the authority granted in Sections 4(i),
4(j), and 612 of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i),
154(j) and 532, Part 76 of the
Commission’s rules is hereby amended
as indicated below. The amendments to
47 CFR 76.970 (a), (b), (i), 76.971 (a), (c),
(d), (9), (h), and 76.977(a) shall become
effective April 11, 1997. The
amendments to 47 CFR 76.970 (c), (d),
(e), (), (9), (h), 76.971(f)(1), and 76.975
(b) and (c), which impose information
collection requirements, shall become
effective upon approval by the Office of
Management and Budget (OMB), but no
sooner than April 11, 1997. The
Commission will publish a document at
a later date establishing the effective
date for the sections containing
information collection requirements.

100. It is further ordered that the
Secretary shall send a copy of this
Order, including the Final Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration in accordance
with paragraph 603(a) of the Regulatory
Flexibility Act, Public Law 96-354, 94
Stat. 1164, 5 U.S.C. 601 et seq. (1981).

List of Subjects in 47 CFR Part 76

Administrative practice and
procedure, Cable television, Reporting
and recordkeeping requirements.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Part 76 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 76—CABLE TELEVISION
SERVICE

1. The authority citation for Part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 303, 303a, 307, 308, 309, 312, 315,
317, 325, 503, 521, 522, 531, 532, 533, 534,
535, 536, 537, 543, 544, 5444, 545, 548, 552,
554, 556, 558, 560, 561, 571, 572, 573.

2. Section 76.970 is amended by
adding a last sentence to paragraph (a),
revising paragraphs (b), (c), (d), (e) and
(f), and adding new paragraphs (g), (h)
and (i) to read as follows:

§76.970 Commercial leased access rates.

(@) * * * For cable systems with 100
or fewer channels, channels that cannot
be used due to technical and safety
regulations of the Federal Government
(e.g., aeronautical channels) shall be
excluded when calculating the set-aside
requirement.

(b) In determining whether a party is
an “‘affiliate” for purposes of
commercial leased access, the
definitions contained in the notes to
§76.501 shall be used, provided,
however, that the single majority
shareholder provision of Note 2(b) to
§76.501 and the limited partner
insulation provisions of Note 2(g) to
§76.501 shall not apply, and the
provisions of Note 2(a) to § 76.501
regarding five (5) percent interest shall
include all voting or nonvoting stock or
limited partnership equity interest of
five (5) percent or more. Actual working
control, in whatever manner exercised,
shall also be deemed a cognizable
interest.

(c) The maximum commercial leased
access rate that a cable operator may
charge for full-time channel placement
on a tier exceeding a subscriber
penetration of 50 percent is the average
implicit fee for full-time channel
placement on all such tier(s).

(d) The average implicit fee identified
in paragraph (c) of this section for a full-
time channel on a tier with a subscriber
penetration over 50 percent shall be
calculated by first calculating the total
amount the operator receives in
subscriber revenue per month for the
programming on all such tier(s), and
then subtracting the total amount it pays
in programming costs per month for
such tier(s) (the ““total implicit fee
calculation’). A weighting scheme that
accounts for differences in the number
of subscribers and channels on all such
tier(s) must be used to determine how
much of the total implicit fee
calculation will be recovered from any
particular tier. The weighting scheme is
determined in two steps. First, the
number of subscribers is multiplied by
the number of channels (the result is the
number of “subscriber-channels’) on
each tier with subscriber penetration
over 50 percent. For instance, a tier with
10 channels and 1,000 subscribers
would have a total of 10,000 subscriber-
channels. Second, the subscriber-
channels on each of these tiers is
divided by the total subscriber-channels
on all such tiers. Given the percent of
subscriber-channels for the particular
tier, the implicit fee for the tier is
computed by multiplying the
subscriber-channel percentage for the
tier by the total implicit fee calculation.
Finally, to calculate the average implicit

fee per channel, the implicit fee for the
tier must be divided by the
corresponding number of channels on
the tier. The final result is the maximum
rate per month that the operator may
charge the leased access programmer for
a full-time channel on that particular
tier. The average implicit fee shall be
calculated by using all channels carried
on any tier exceeding 50 percent
subscriber penetration (including
channels devoted to affiliated
programming, must-carry and public,
educational and government access
channels). In the event of an agreement
to lease capacity on a tier with less than
50 percent penetration, the average
implicit fee should be determined on
the basis of subscriber revenues and
programming costs for that tier alone.
The license fees for affiliated channels
used in determining the average implicit
fee shall reflect the prevailing company
prices offered in the marketplace to
third parties. If a prevailing company
price does not exist, the license fee for
that programming shall be priced at the
programmer’s cost or the fair market
value, whichever is lower. The average
implicit fee shall be based on contracts
in effect in the previous calendar year.
The implicit fee for a contracted service
may not include fees, stated or implied,
for services other than the provision of
channel capacity (e.g., billing and
collection, marketing, or studio
services).

(e) The maximum commercial leased
access rate that a cable operator may
charge for full-time channel placement
as an a la carte service is the highest
implicit fee on an aggregate basis for
full-time channel placement as an a la
carte service.

(f) The highest implicit fee on an
aggregate basis for full-time channel
placement as an a la carte service shall
be calculated by first determining the
total amount received by the operator in
subscriber revenue per month for each
non-leased access a la carte channel on
its system (including affiliated a la carte
channels) and deducting the total
amount paid by the operator in
programming costs (including license
and copyright fees) per month for
programming on such individual
channels. This calculation will result in
implicit fees determined on an aggregate
basis, and the highest of these implicit
fees shall be the maximum rate per
month that the operator may charge the
leased access programmer for placement
as a full-time a la carte channel. The
license fees for affiliated channels used
in determining the highest implicit fee
shall reflect the prevailing company
prices offered in the marketplace to
third parties. If a prevailing company
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price does not exist, the license fee for
that programming shall be priced at the
programmer’s cost or the fair market
value, whichever is lower. The highest
implicit fee shall be based on contracts
in effect in the previous calendar year.
The implicit fee for a contracted service
may not include fees, stated or implied,
for services other than the provision of
channel capacity (e.g., billing and
collection, marketing, or studio
services). Any subscriber revenue
received by a cable operator for an a la
carte leased access service shall be
passed through to the leased access
programmer.

(9) The maximum commercial leased
access rate that a cable operator may
charge for part-time channel placement
shall be determined by either prorating
the maximum full-time rate uniformly,
or by developing a schedule of and
applying different rates for different
times of the day, provided that the total
of the rates for a 24-hour period does
not exceed the maximum daily leased
access rate.

(h)(1) Cable system operators shall
provide prospective leased access
programmers with the following
information within 15 calendar days of
the date on which a request for leased
access information is made:

(i) How much of the operator’s leased
access set-aside capacity is available;

(ii) A complete schedule of the
operator’s full-time and part-time leased
access rates;

(iii) Rates associated with technical
and studio costs; and

(iv) If specifically requested, a sample
leased access contract.

(2) Operators of systems subject to
small system relief shall provide the
information required in paragraph (h)(1)
of this section within 30 calendar days
of a bona fide request from a prospective
leased access programmer. For these
purposes, systems subject to small
system relief are systems that either:

(i) Qualify as small systems under
§76.901(c) and are owned by a small
cable company as defined under
§76.901(e); or

(ii) Have been granted special relief.

(3) Bona fide requests, as used in this
section, are defined as requests from
potential leased access programmers
that have provided the following
information:

(i) The desired length of a contract
term;

(ii) The time slot desired;

(iii) The anticipated commencement
date for carriage; and

(iv) The nature of the programming.

(4) All requests for leased access must
be made in writing and must specify the

date on which the request was sent to
the operator.

(5) Operators shall maintain, for
Commission inspection, sufficient
supporting documentation to justify the
scheduled rates, including supporting
contracts, calculations of the implicit
fees, and justifications for all
adjustments.

(i) Cable operators are permitted to
negotiate rates below the maximum
rates permitted in paragraphs (c)
through (g) of this section.

3. Section 76.971 is amended by
revising paragraphs (a), (c), (f)(1) and (g),
adding two sentences to the end of
paragraph (d), and adding new
paragraph (h) to read as follows:

§76.971 Commercial leased access terms
and conditions.

(a) (1) Cable operators shall place
leased access programmers that request
access to a tier actually used by most
subscribers on any tier that has a
subscriber penetration of more than 50
percent, unless there are technical or
other compelling reasons for denying
access to such tiers.

(2) Cable operators shall be permitted
to make reasonable selections when
placing leased access channels at
specific channel locations. The
Commission will evaluate disputes
involving channel placement on a case-
by-case basis and will consider any
evidence that an operator has acted
unreasonably in this regard.

(3) On systems with available leased
access capacity sufficient to satisfy
current leased access demand, cable
operators shall be required to
accommodate as expeditiously as
possible all leased access requests for
programming that is not obscene or
indecent. On systems with insufficient
available leased access capacity to
satisfy current leased access demand,
cable operators shall be permitted to
select from among leased access
programmers using objective, content-
neutral criteria.

(4) Cable operators that have not
satisfied their statutory leased access
requirements shall accommodate part-
time leased access requests as set forth
in this paragraph. Cable operators shall
not be required to accept leases for less
than one half-hour of programming.
Cable operators may accommodate part-
time leased access requests by opening
additional channels for part-time use or
providing comparable time slots on
channels currently carrying leased or
non-leased access programming. The
comparability of time slots shall be
determined by objective factors such as
day of the week, time of day, and
audience share. A cable operator that is

unable to provide a comparable time
slot to accommodate a part-time
programming request shall be required
to open an additional channel for part-
time use unless such operator has at
least one channel designated for part-
time leased access use that is
programmed with less than 18 hours of
part-time leased access programming
every day. However, regardless of the
availability of partially programmed
part-time leased access channels, a cable
operator shall be required to open an
additional channel to accommodate any
request for part-time leased access for at
least eight contiguous hours, for the
same time period every day, for at least
a year. Once an operator has opened a
vacant channel to accommodate such a
request, our other leased access rules
apply. If, however, the operator has
accommodated such a request on a
channel already carrying an existing
full-time non-leased access programmer,
the operator does not have to
accommodate other part-time requests
of less than eight hours on that channel
until all other existing part-time leased
access channels are substantially filled
with leased access programming.

* * * * *

(c) Cable operators are required to
provide unaffiliated leased access users
the minimal level of technical support
necessary for users to present their
material on the air, and may not
unreasonably refuse to cooperate with a
leased access user in order to prevent
that user from obtaining channel
capacity. Leased access users must
reimburse operators for the reasonable
cost of any technical support actually
provided by the operator that is beyond
that provided for non-leased access
programmers on the system. A cable
operator may charge leased access
programmers for the use of technical
equipment that is provided at no charge
for public, educational and
governmental access programming,
provided that the operator’s franchise
agreement requires it to provide the
equipment and does not preclude such
use, and the equipment is not being
used for any other non-leased access
programming. Cable operators that are
required to purchase technical
equipment in order to accommodate a
leased access programmer shall have the
option of either requiring the leased
access programmer to pay the full
purchase price of the equipment, or
purchasing the equipment and leasing it
to the leased access programmer at a
reasonable rate. Leased access
programmers that are required to pay
the full purchase price of additional
equipment shall have all rights of
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ownership associated with the
equipment under applicable state and
local law.

(d) * * * Cable operators may impose
reasonable insurance requirements on
leased access programmers. Cable
operators shall bear the burden of proof
in establishing reasonableness.

* * * * *

(f) (1) A cable operator shall provide
billing and collection services for
commercial leased access cable
programmers, unless the operator
demonstrates the existence of third
party billing and collection services
which in terms of cost and accessibility,
offer leased access programmers an
alternative substantially equivalent to
that offered to comparable non-leased
access programmers.

* * * * *

(g9) Cable operators shall not
unreasonably limit the length of leased
access contracts. The termination
provisions of leased access contracts
shall be commercially reasonable and
may not allow operators to terminate
leased access contracts without a
reasonable basis.

(h) Cable operators may not prohibit
the resale of leased access capacity to
persons unaffiliated with the operator,
but may provide in their leased access
contracts that any sublessees will be
subject to the non-price terms and
conditions that apply to the initial
lessee, and that, if the capacity is resold,
the rate for the capacity shall be the
maximum permissible rate.

4. Section 76.975 is amended by
revising paragraphs (b), (c), (d) and (e)
to read as follows:

§76.975 Commercial leased access
dispute resolution.
* * * * *

(b) (1) Any person aggrieved by the
failure or refusal of a cable operator to
make commercial channel capacity
available or to charge rates for such
capacity in accordance with the
provisions of Title VI of the
Communications Act, or our
implementing regulations, 8§ 76.970
and 76.971, may file a petition for relief
with the Commission. Persons alleging
that a cable operator’s leased access rate
is unreasonable must receive a
determination of the cable operator’s
maximum permitted rate from an
independent accountant prior to filing a
petition for relief with the Commission.

(2) Parties to a dispute over leased
access rates shall have five business
days to agree on a mutually acceptable
accountant from the date on which the
programmer provides the cable operator
with a written request for a review of its
leased access rates. Parties that fail to

agree on a mutually acceptable
accountant within five business days of
the programmer’s request for a review
shall each be required to select an
independent accountant on the sixth
business day. The two accountants
selected shall have five business days to
select a third independent accountant to
perform the review. Operators of
systems subject to small system relief
shall have 14 business days to select an
independent accountant when an
agreement cannot be reached. For these
purposes, systems subject to small
system relief are systems that either:

(i) Qualify as small systems under
§76.901(c) and are owned by a small
cable company as defined under
§76.901(e); or

(i) Have been granted special relief.

(3) The final accountant’s report must
be completed within 60 days of the date
on which the final accountant is
selected to perform the review. The final
accountant’s report must, at a minimum,
state the maximum permitted rate, and
explain how it was determined without
revealing proprietary information. The
report must be signed, dated and
certified by the accountant. The report
shall be filed in the cable system’s local
public file.

(4) If the accountant’s report indicates
that the cable operator’s leased access
rate exceeds the maximum permitted
rate by more than a de minimis amount,
the cable operator shall be required to
pay the full cost of the review. If the
final accountant’s report does not
indicate that the cable operator’s leased
access rate exceeds the maximum
permitted rate by more than a de
minimis amount, each party shall be
required to split the cost of the final
accountant’s review, and to pay its own
expenses incurred in making the review.

(5) Parties may use alternative dispute
resolution (ADR) processes to settle
disputes that are not resolved by the
final accountant’s report.

(c) A petition must contain a concise
statement of the facts constituting a
violation of the statute or the
Commission’s Rules, the specific
statute(s) or rule(s) violated, and certify
that the petition was served on the cable
operator. Where a petition is based on
allegations that a cable operator’s leased
access rates are unreasonable, the
petitioner must attach a copy of the final
accountant’s report. In proceedings
before the Commission, there will be a
rebuttable presumption that the final
accountant’s report is correct.

(d) Where a petition is not based on
allegations that a cable operator’s leased
access rates are unreasonable, the
petition must be filed within 60 days of
the alleged violation. Where a petition

is based on allegations that the cable
operator’s leased access rates are
unreasonable, the petition must be filed
within 60 days of the final accountant’s
report, or within 60 days of the
termination of ADR proceedings.
Aggrieved parties must certify that their
petition was filed within 60 days of the
termination of ADR proceedings in
order to file a petition later than 60 days
after completion of the final
accountant’s report. Cable operators
may rebut such certifications.

(e) The cable operator or other
respondent will have 30 days from the
filing of the petition to file a response.
If a leased access rate is disputed, the
response must show that the rate
charged is not higher than the maximum
permitted rate for such leased access,
and must be supported by the affidavit
of a responsible company official. If,
after a response is submitted, the staff
finds a prima facie violation of our
rules, the staff may require a respondent
to produce additional information, or
specify other procedures necessary for
resolution of the proceeding.

* * * * *

5. Section 76.977 is amended by
revising the last sentence of paragraph
(a) to read as follows:

§76.977 Minority and educational
programming used in lieu of designated
commercial leased access capacity.

(@ * * * The channel capacity used
to provide programming from a
qualified minority programming source
or from any qualified educational
programming source pursuant to this
section may not exceed 33 percent of
the channel capacity designated
pursuant to 47 U.S.C. 532 and must be
located on a tier with more than 50

percent subscriber penetration.
* * * * *

[FR Doc. 97-5897 Filed 3—11-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 1

[(OST) Docket No. 1; Amdt. 1-284]

Organizations and Delegation of
Powers and Duties; Delegation to the
Commandant, United States Coast
Guard and Administrator, Maritime
Administration

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: This rule revises in part the
delegations of Secretarial authority
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under the Deepwater Port Act of 1974,
as amended. The Secretary reserves the
authority to issue, amend, or transfer a
deepwater port license. The rule
delegates certain functions under the
Act to the Administrator of the Maritime
Administration and provides for
coordination between the Maritime
Administration and the United States
Coast Guard in processing applications
for licenses for construction and
operation of deepwater ports. The rule
also delegates to the Commandant of the
Coast Guard additional Secretarial
authority under the Oil Pollution Act of
1990. The rule does not change the
previous delegation of Deepwater Port
Act authority to the Administrator of the
Research and Special Programs
Administration.

EFFECTIVE DATE: This rule is effective
March 12, 1997.

FOR FURTHER INFORMATION CONTACT: Paul
B. Larsen, Office of the Assistant
General Counsel for Environmental,
Civil Rights, and General Law at (202)
366-9161 Department of Transportation,
400 7th Street SW., Washington, DC
20590.

SUMMARY INFORMATION: This rule revises
the Secretary’s delegations of authority
under the Deepwater Port Act, as
amended. The Secretary reserves the
authority to issue, amend, or transfer a
license for the construction and
operation of a deepwater port (33 U.S.C.
1503(b)). The rule provides for effective
service to the public through
coordination between the Administrator
of the Maritime Administration
(MARAD) and the Commandant of the
United States Coast Guard for the
processing of applications for the
issuance, transfer, or amendment of a
license for the construction and
operation of a deepwater port. The
Secretary delegates to the Administrator
of MARAD several authorities under the
Deepwater Port Act which the Secretary
had previously reserved in 46 CFR
1.44(0).

The rule also delegates to the
Commandant of the Coast Guard the
Secretary’s authority under the Oil
Pollution Act of 1990 to prescribe
regulations to lower the liability limits
of deepwater ports (33 U.S.C.
2704(d)(2)(C)).

The rule does not change the
Secretary’s previous delegation of
Deepwater Port Act authority to the
Administrator of the Research and
Special Programs Administration in 49

CFR 1.53(a)(3) for establishment,
enforcement, and review of regulations
concerning the safe construction,
operation or maintenance of pipelines
on Federal lands and the Outer
Continental Shelf (33 U.S.C. 1520).
Since this amendment is ministerial
and relates only to departmental
management, organization, procedure,
and practice, it is exempt from prior
notice and comment requirements
under 5 USC 553 (b)(3)(A). The
Department has determined that notice
and comment on it are unnecessary and
impractical. The changes will not have
substantive impact and the Department
does not expect meaningful comments
on them. Therefore there is good cause
under 5 USC 553(d)(3) to make this rule
effective in fewer than 30 days after
publication in the Federal Register.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

In consideration of the foregoing, Part
1 of Title 49, Code of Federal
Regulations, is amended to read as
follows:

PART 1—[AMENDED]

1. The authority citation for Part 1
continues to read as follows:

Authority: 49 U.S.C. 322; Pub. L. 101-552,
28 U.S.C. 2672, 31 U.S.C. 3711(a)(2).

2. Section 1.44(0) is revised to read as
follows:

§1.44 Reservation of authority.
* * * * *

(o) Deepwater ports. The authority to
issue, transfer, or amend a license for
the construction and operation of a
deepwater port (33 U.S.C. 1503(b)).

* * * * *

3. Section 1.46(s) is revised to read as

follows:

§1.46 Delegations to Commandant of the
Coast Guard.
* * * * *

(s) Carry out the following powers and
duties vested in the Secretary by the
Deepwater Port Act of 1974, as amended
(33 U.S.C. 1501-1524):

(1) The authority to process
applications for the issuance, transfer or
amendment of a license for the
construction and operation of a
deepwater port (33 U.S.C. 1503(b)) in
coordination with the Administrator of
the Maritime Administration.

(2) Carry out other functions and
responsibilities vested in the Secretary
by the Deepwater Port Act of 1974, as
amended (33 U.S.C. 1501-1524), except
as reserved by § 1.44(0) and delegated
by 8§ 1.53(a)(3) and 1.66(aa).

* * * * *

4. Section 1.46(1l) is amended by
inserting after the word “‘sections”, the
phrase *1004(d)(2)(C).”

5. Section 1.66(aa) is added to read as
follows:

§1.66 Delegation to Maritime
Administrator.
* * * * *

(aa) Carry out the following powers
and duties vested in the Secretary by the
Deepwater Port Act of 1974, as amended
(33 U.S.C. 1501-1524):

(1) The authority to process
applications for the issuance, transfer,
or amendment of a license for the
construction and operation of a
deepwater port (33 U.S.C. 1503(bb)) in
coordination with the Commandant of
the Coast Guard.

(2) Approval of fees charged by
adjacent coastal States for use of a
deepwater port and directly related
land-based facilities (33 U.S.C.
1504(h)(2)).

(3) In collaboration with the Assistant
Secretary for Aviation and International
Affairs and the Assistant Secretary for
Transportation Policy, consultation with
the Secretary of State relating to
international actions and cooperation in
the economic, trade and general
transportation policy aspects of the
ownership and operation of deepwater
ports (33 U.S.C. 1510).

(4) Submission of notice of the
commencement of a civil suit (33 U.S.C.
1515(b)(2)).

(5) Intervention in any civil action to
which the Secretary is not a party (33
U.S.C. 15150).

(6) Authority to request the Attorney
General to seek the suspension or
termination of a deepwater port license
and to initiate a proceeding before the
Surface Transportation Board (33 U.S.C.
1507, 1511(a)).

Issued in Washington, DC on March 3,
1997.

Rodney E. Slater,

Secretary of Transportation.

[FR Doc. 97-6175 Filed 3-11-97; 8:45 am]
BILLING CODE 4910-62-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—CE—66—AD]

RIN 2120-AA64

Airworthiness Directives; Empresa

Brasileira de Aeronautica S.A. Models
EMB-110P1 and EMB-110P2 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
supersede Airworthiness Directive (AD)
87-03-10, which currently requires
repetitively inspecting the fillet area of
both the left and right main landing gear
(MLG) wheel axle/piston tube support
junction area for cracks on Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Models EMB-110P1 and
EMB-110P2 airplanes and replacing any
MLG wheel axle/piston tube assembly
where a crack is found. AD 87-03-10
also provided the option of reworking
this area when no cracks were found as
terminating action for the repetitive
inspections. The Federal Aviation
Administration’s policy on aging
commuter-class aircraft is to eliminate
or, in certain instances, reduce the
number of certain repetitive short-
interval inspections when improved
parts or modifications are available. The
proposed action would require the
following on EMBRAER Models EMB
110-P1 and EMB 110-P2 airplanes that
do not have an “R’’ stamped on both the
left and right MLG wheel axle/piston
tube assembly end-piece: inspecting
(one-time) the fillet area of each MLG
wheel axle/piston tube support junction
area to ensure the area is free of cracks,
replacing any MLG wheel axle/piston
tube assembly if a crack is found, and
reworking this area on both the left and
right MLG’s, as terminating action for
the repetitive inspections that are
currently required by AD 87-03-10. The

actions specified in the proposed AD are
intended to prevent failure of the MLG
wheel axle/piston tube assembly caused
by fatigue cracking, which could result
in loss of control of the airplane during
landing operations.

DATES: Comments must be received on
or before May 30, 1997.

ADDRESSES: Submit comments on the
proposal in triplicate to the Federal
Aviation Administration (FAA), Central
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
96—CE—66—AD, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.
Comments may be inspected at this
location between 8 a.m. and 4 p.m.,
Monday through Friday, holidays
excepted.

Service information that applies to the
proposed AD may be obtained from
EMBRAER, Av. Brig Faira Lima 2170,
12227-901, Sao Jose dos Campos-SP,
Brazil. This information also may be
examined at the Rules Docket at the
address above.

FOR FURTHER INFORMATION CONTACT: Mr.
Curtis Jackson, Aerospace Engineer,
FAA, Atlanta Aircraft Certification
Office, Campus Building, 1701
Columbia Avenue, suite 2-160, College
Park, Georgia 30337-2748; telephone
(404) 305-7358; facsimile (404) 305—
7348.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this

proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 96—-CE-66—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 96-CE-66-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The FAA has determined that reliance
on critical repetitive inspections on
aging commuter-class airplanes carries
an unnecessary safety risk when a
design change exists that could
eliminate or, in certain instances,
reduce the number of those critical
inspections. In determining what
inspections are critical, the FAA
considers (1) the safety consequences if
the known problem is not detected
during the inspection; (2) the
probability of the problem not being
detected during the inspection; (3)
whether the inspection area is difficult
to access; and (4) the possibility of
damage to an adjacent structure as a
result of the problem.

These factors have led the FAA to
establish an aging commuter-class
aircraft policy that requires
incorporating a known design change
when it could replace a critical
repetitive inspection. With this policy
in mind, the FAA conducted a review
of existing AD’s that apply to EMBRAER
Models EMB-110P1 and EMB-110P2
airplanes. Assisting the FAA in this
review were (1) EMBRAER,; (2) the
Regional Airlines Association (RAA); (3)
the Centro Tecnico Aeroespacial (CTA),
which is the aviation authority for
Brazil; and (4) several operators of the
affected airplanes.

From this review, the FAA has
identified AD 87-03-10, Amendment
39-5524, as one which falls under the
FAA'’s aging aircraft policy. AD 87-03—
10 currently requires repetitively
inspecting the fillet area in both the left
and right main landing gear(MLG)
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wheel axle/piston tube support junction
area for cracks on EMBRAER Models
EMB-110P1 and EMB-110P2 airplanes,
and replacing any MLG wheel axle/
piston tube assembly if a crack is found.
AD 87-03-10 also provides the option
of reworking this area of both the left
and right MLG’s when no cracks are
found, as terminating action for the
repetitive inspections. Accomplishment
of the inspections required by AD 87—
03-10 is in accordance with EMBRAER
Service Bulletin (SB) No. 110-032—
0068, dated December 20, 1985.
Accomplishment of the optional rework
is in accordance with EMBRAER SB No.
110-032-0071, dated July 29, 1986.

Relevant Service Information

Since the issuance of AD 87-03-10,
EMBRAER has revised SB No. 110-032—
0071 to incorporate minor editorial
changes. This revision, EMBRAER SB
No. 110-032-0071, Change No. 01,
dated June 21, 1988, incorporates
revisions of ERAM SB No. 32-25, dated
July 1987. ERAM SB No. 32-25 contains
the procedures for reworking the fillet
area of both the left and right MLG
wheel axle/piston tube support junction
area on EMBRAER EMB-110 series
airplanes.

The FAA’s Determination

Based on its aging commuter-class
aircraft policy and after reviewing all
available information, including the
referenced service information, the FAA
has determined that AD action should
be taken to (1) require reworking both
the left and right MLG wheel/axle
piston tube support junction area on the
affected airplanes, as terminating action
for the repetitive short-interval
inspections required by AD 87-03-10;
and (2) prevent structural failure of the
MLG wheel axle/piston tube assembly
caused by fatigue cracking, which could
result in loss of control of the airplane
during landing operations.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other EMBRAER Models
EMB-110P1 and EMB-110P2 airplanes
of the same type design that do not have
an R’ stamped on both the left and
right MLG wheel axle/piston tube
assembly end-piece, the FAA is
proposing an AD to supersede AD 87—
03-10. The proposed AD would require
inspecting (one-time) the fillet area of
both the left and right MLG wheel axle/
piston tube support junction area to
ensure the area is free of cracks,
replacing any MLG wheel axle/piston
tube assembly if a crack is found, and

reworking this area on both the left and
right MLG’s, as terminating action for
the repetitive inspections that are
currently required by AD 87-03-10.
Airplanes that have an “R”’ stamped on
both the left and right MLG wheel axle/
piston tube assembly end-piece either
(1) have a design configuration that does
not meet the requirements of the unsafe
condition specified in this document; or
(2) the airplanes already have both the
left and right the MLG wheel axle/
piston tube assembly reworked.
Accomplishment of the proposed
inspection would be in accordance with
EMBRAER SB No. 110-032-0068, dated
December 20, 1985. Accomplishment of
the proposed rework would be required
in accordance with EMBRAER SB No.
110-032-0071, Change No. 01, dated
June 21, 1988.

Cost Impact

The FAA estimates that 50 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 22 workhours
(inspection: 8 workhours; rework: 14
workhours) per airplane to accomplish
the proposed AD, and that the average
labor rate is approximately $60 an hour.
There is no cost for parts to accomplish
the proposed AD. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $66,000.

The initial inspection cost of the
proposed AD is the same as that
required by AD 87-03-10. The
difference in the inspection costs of the
proposed AD and AD 87-03-10 is that
the proposed AD would not require the
repetitive inspections and AD 87-03-10
currently requires repetitively
inspecting every 1,000 landings. The
proposed rework eliminates the
repetitive inspection requirement, and
was optional in AD 87-03-10.

The FAA does not have any way of
determining how many airplanes have
an “R’ stamped on both the left and
right MLG wheel axle/piston tube
support junction area end-piece and
have these areas reworked, and,
therefore already have the proposed AD
action accomplished. The affected
airplanes are no longer in production
with few airplanes being operated in the
United States. Since AD 87-03-10
provided the option of reworking the
area on both the left and right MLG’s as
terminating action for the repetitive
inspections, the FAA believes that most
of the operators will have accomplished
the rework and would not be affected by
the proposed AD.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
87-03-10, Amendment 39-5524, and
adding a new AD to read as follows:

Empresa Brasileira De Aeronautica S.A:
Docket No. 96—-CE-66—AD. Supersedes
AD 87-03-10, Amendment 39-5524.

Applicability: Models EMB-110P1 and
EMB-110P2 airplanes, all serial numbers,
certificated in any category, that do not have
an “R” stamped on both the left and right
main landing gear (MLG) wheel axle/piston
tube assembly end-piece.

Note 1: Airplanes that have an “R”
stamped on both the left and right MLG
wheel axle/piston tube assembly end-piece
either (1) have a design configuration that
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does not meet the requirements of the unsafe
condition specified in this document; or (2)
already have both the left and right MLG
wheel axle/piston tube support junction area
reworked. EMBRAER Service Bulletin (SB)
No0.110-032-0071, Change No. 01, dated June
21,1988, includes procedures for this
rework, including stamping an “R” on both
the left and right MLG wheel axle/piston tube
assembly end-piece.

Note 2: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
landings after the effective date of this AD,
unless already accomplished.

Note 3: If the number of landings is
unknown, hours time-in-service (TIS) may be
used by multiplying the number of hours TIS
by 0.50. If hours TIS are utilized to calculate
the number of landings, this would make the
AD effective “within the next 200 hours TIS
after the effective date of this AD.”

To prevent failure of a MLG wheel axle/
piston tube assembly caused by fatigue
cracking, which could result in loss of
control of the airplane during landing
operations, accomplish the following:

(a) Inspect, using either eddy current, dye
penetrant, or magnetic particle methods, the
fillet area in both the left and right MLG
wheel axle/piston support junction area for
cracks in accordance with the instructions
contained in EMBRAER SB No. 110-032—-
0068, dated December 20, 1985. Included in
this SB is ERAM SB No. 32-22, which
includes procedures for accomplishing this
inspection. If any cracks are found, prior to
further flight, replace the MLG wheel axle/
piston tube assembly with an uncracked
assembly.

(b) Visually inspect the fillet radius in both
the left and right MLG wheel axle/piston tube
support junction area to determine whether
the profile requires rework. Accomplish the
inspection in accordance with the
instructions in ERAM SB No. 32-25, which
is part of EMBRAER SB No. 110-032-0071,
Change No. 01, dated June 21, 1988.

(1) If the profile of the area of each MLG
is like the one presented in image (A) Figure
1 of ERAM SB No. 32-25, which is part of
EMBRAER SB No. 110-032-0071, Change
No. 01, dated June 21, 1988, prior to further
flight, polish the junction area using a fine
grit abrasive cloth and stamp the letter “R”
on the MLG wheel axle/piston tube assembly
end-pipe.

(2) If the profile of the area of each MLG
is like the one presented in image (B) Figure
1 of ERAM SB No. 32-25, which is part of
EMBRAER SB No. 110-032-0071, Change

No. 01, dated June 21, 1988, prior to further
flight, accomplish the following in
accordance with EMBRAER SB No. 110-032—
0071, Change No. 01, dated June 21, 1988:

(i) Rework each MLG wheel axle/piston
tube support junction area;

(ii) Polish each junction area using a fine
grit abrasive cloth; and

(iii) Stamp the letter “R’” on each MLG
wheel axle/piston tube assembly end-pipe.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Atlanta Aircraft
Certification Office (ACO), Campus Building,
1701 Columbia Avenue, suite 2-160, College
Park, Georgia 30337-2748. The request shall
be forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta ACO. Alternative methods of
compliance approved in accordance with AD
87-03-10 (superseded by this action) are not
considered approved as alternative methods
of compliance with this AD.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(e) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to EMBRAER, Av.
Brig Faira Lima 2170, 12227-901, Sao Jose
dos Campos-SP, Brazil; or may examine this
document at the FAA, Central Region, Office
of the Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

(f) This amendment supersedes AD 87-03—
10, Amendment 39-5524.

Issued in Kansas City, Missouri, on March
5, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-6088 Filed 3-11-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96-NM-115-AD]
RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Dornier Model 328-100 series
airplanes. This proposal would require

modification of the cable tension
regulator on both the left and right
elevators by installing certain parts on
the lever arm of the regulator. This
proposal is prompted by a report
indicating that design testing and
analysis have shown applied loads
could cause the regulator’s lever arm to
break. The actions specified by the
proposed AD are intended to prevent
failure of the regulator, and consequent
reduced controllability of the airplane.

DATES: Comments must be received by
April 21, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—NM—
115-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Dornier Luftfahrt GmbH, P.O. Box 1103,
D-82230 Wessling, Germany. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Connie Beane, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2796; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
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proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 96—-NM-115-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-115-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on certain
Dornier Model 328-100 series airplanes.
The LBA advises that it has received a
report from the manufacturer indicating
that the cable tension regulators on both
the left and right elevators are
susceptible to failure. Design testing and
analysis have shown that, due to the
presence of lightening holes in the
tension regulator, the lever arm of the
tension regulator can break when design
loads are applied to it. Failure of the
cable tension regulator, if not corrected,
could lead to reduced controllability of
the airplane.

Explanation of Relevant Service
Information

Dornier has issued Service Bulletin
SB-328-27-116, dated September 26,
1995, which describes procedures for
modification of the cable tension
regulator on both the left and right
elevators. This modification entails the
installation of two lateral plates on the
lever arm to improve its load-carrying
capability. The LBA classified this
service bulletin as mandatory and
issued German airworthiness directive
95-434, dated November 14, 1995, in
order to assure the continued
airworthiness of these airplanes in
Germany.

FAA'’s Conclusions

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. The FAA

has examined the findings of the LBA,

reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
modification of the cable tension
regulator on both the left and right
elevators. This modification would
entail the installation of two lateral
plates on the lever arm of the regulator,
and is intended to improve the load-
carrying capability of the arm. The
action would be required to be
accomplished in accordance with the
service bulletin described previously.

Cost Impact

The FAA estimates that 27 Dornier
Model 328-100 series airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 2 work
hours per airplane to accomplish the
proposed actions, and the average labor
rate is $60 per work hour. Required
parts would be provided by the
manufacturer at no cost to operators.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $3,240, or $120 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant

economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dornier: Docket 96—-NM-115-AD.

Applicability: Model 328-100 series
airplanes having serial number 3005 to 3045
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the cable tension
regulator on both the left and right elevators,
and consequent reduced controllability of the
airplane, accomplish the following:

(a) Within 6 months after the effective date
of this AD, modify the cable tension regulator
on both the left and right elevators by
installing two lateral plates on the lever arm,
in accordance with Dornier Service Bulletin
SB-328-27-116, dated September 26, 1995.

(b) An alternative method of
compliance or adjustment of the
compliance time that provides an
acceptable level of safety may be used
if approved by the Manager,
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Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate.
Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the
Manager, Standardization Branch,
ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on March 5,
1997.

Darrell M. Pederson,

Acting Manager,

Transport Airplane Directorate,

Aircraft Certification Service.

[FR Doc. 97-6087 Filed 3—11-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 95-NM-216-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A320 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of

proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD), which would have superseded an
existing AD that is applicable to certain
Airbus Model A320 series airplanes.
The existing AD currently requires
inspections to detect cracking of certain
floor beams and side box-beams, and
repair of cracks. It also requires
modification of the pressure floor. The
previously proposed action would have
added a requirement to install a new,
improved modification for the pressure
floor. This action revises the previously
proposed rule by adding a one-time
inspection to verify proper clearance
between the fasteners of the
reinforcement bracket and the bellcrank
of the free-fall extension system of the
main landing gear (MLG) and its
associated tie rod attachment nut. It also
would require that a different new,
improved modification be installed. The
actions specified by this proposed AD
are intended to prevent reduced
structural integrity of the fuselage,

restricted operation of the MLG free-fall
system and, consequently, reduced
ability to use the MLG during an
emergency.

DATES: Comments must be received by
March 31, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95-NM—
216-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2797; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 95-NM-216-AD.” The

postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
95-NM-216-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness
directive (AD), applicable to certain
Airbus Model A320 series airplanes,
was published as a notice of proposed
rulemaking (NPRM) in the Federal
Register on April 15, 1996 (61 FR
16414). That NPRM would have
superseded AD 93-14-04, amendment
39-8628 (58 FR 39440, July 23, 1993),
to continue to require a one-time eddy
current and detailed visual inspections
to detect cracks of various areas around
the fastener/bolt holes of the pressure
floor. That NPRM also would have
added a requirement to install a new,
improved modification requirement for
the pressure floor at section 15 of the
fuselage. That NPRM was prompted by
the results of a full-scale fatigue test,
which indicated that fatigue cracking
can occur in those areas. Such fatigue
cracking, if not detected and corrected
in a timely manner, could result in
reduced structural integrity of the
fuselage.

Actions Since Issuance of Originally
Proposed NPRM

Since the issuance of that NPRM, the
Direction Gn-rale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, notified the FAA
that an additional unsafe condition may
exist on Airbus Model A320 series
airplanes that were modified in
accordance with Airbus Service Bulletin
A320-53-1023, Revision 3, dated March
18, 1994. That modification was
considered to be terminating action for
the repetitive inspection requirements
of AD 93-14-04. The DGAC advises
that, following accomplishment of the
subject modification, it received reports
indicating that interference could occur
between the fasteners of the
reinforcement bracket and the bellcrank
of the free-fall extension system of the
main landing gear (MLG) and its
associated tie rod attachment nut. This
condition, if not corrected, could restrict
operation of the free-fall system of the
MLG and, consequently, result in
reduced ability to use the MLG during
an emergency.



Federal Register / Vol.

62, No. 48 / Wednesday, March 12,

1997 / Proposed Rules 11389

Description of Revised Service
Information

Airbus has issued Revision 7 of
Service Bulletin A320-53-1023, dated
November 3, 1995, which describes
procedures for installation of a new,
improved modification of the pressure
floor at section 15 of the fuselage. This
revision differs from Revision 3 of the
service bulletin in the following two
aspects:

1. It includes updated installation
procedures for the fasteners located
adjacent to the bell crank lever of the
free-fall extension system of the MLG;
and

2. It includes additional procedures
for reworking the attachment bracket
located above the pressure diaphragm.

Accomplishment of this modification
would eliminate the need for the one-
time eddy current and detailed visual
inspections. Installation of the new,
improved modification will positively
address the unsafe condition identified
as reduced structural integrity of the
fuselage, and restricted operation of the
MLG free fall system.

Airbus also has issued All Operators
Telex (AOT) 53-08, Revision 01, dated
January 15, 1996, which concerns only
certain airplanes. The service bulletin
describes procedures for performing a
one-time inspection to verify proper
clearance between the fasteners of the
reinforcement bracket and the bellcrank
of the free-fall extension system of the
MLG and its associated tie rod
attachment nut. The AOT also describes
procedures for reinstalling the
reinforcement bracket fasteners, or,
under certain conditions, reworking the
bellcrank lever and fasteners, if
necessary.

The DGAC classified the Airbus
service bulletin and AOT as mandatory
and issued French airworthiness
directive 96—053-077(B), dated March
13, 1996, in order to assure the
continued airworthiness of these
airplanes in France.

Explanation of Changes Made to
Proposal

Based on this new information, the
FAA has determined that the previously
issued proposal must be revised in order
to adequately address the unsafe
condition presented by interference
problems associated with
accomplishment of the procedures
contained in Airbus Service Bulletin
A320-53-1023, up to and including
Revision 6, dated September 4, 1995.

Accordingly, the FAA has added a
new paragraph (c) to this supplemental
NPRM, which would require the
accomplishment of the procedures

specified in Airbus AOT 53-08,
Revision 01, dated January 15, 1996,
described previously. In addition,
paragraph (c) of the supplemental
NPRM also would include a
requirement to accomplish the
modification specified in Revision 7 of
Airbus Service Bulletin A320-53-1023,
described previously.

The FAA also has revised paragraph
(c) of the originally-proposed NPRM
[designated as paragraph (d) in this
supplemental NPRM] to reference
Revision 7 of Airbus Service Bulletin
A320-53-1023 as the appropriate
source of service information for
modification of the pressure floor.

Since these changes expand the scope
of the originally proposed rule, the FAA
has determined that it is necessary to
reopen the comment period to provide
additional opportunity for public
comment.

Cost Impact

There are approximately 24 Airbus
Model A320 series airplanes of U.S.
registry that would be affected by this
proposed AD.

The inspections that are currently
required by AD 93-14-04 take
approximately 37 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required inspections on U.S.
operators is estimated to be $53,280, or
$2,220 per airplane.

The new inspection that is proposed
by this AD action would take
approximately 11 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
new inspection on U.S. operators is
estimated to be $15,840, or $660 per
airplane.

The new modification that is
proposed by this AD action would take
approximately 142 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will be supplied by the
manufacturer at no cost to the operators.
Based on these figures, the cost impact
of the modification on U.S. operators is
estimated to be $204,480, or $8,520 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects

on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8628 (58 FR
39440, July 23, 1993), and by adding a
new airworthiness directive (AD) to
read as follows:

Airbus Industrie: Docket 95-NM-216-AD.
Supersedes AD 93-14-04, amendment
39-8628.

Applicability: Model A320 series airplanes,
manufacturer’s serial numbers 002 through
008 inclusive, 010 through 078 inclusive, and
080 through 107 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
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owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the fuselage, restricted operation of the main
landing gear (MLG) free-fall system, and,
consequently, reduced ability to use the MLG
during an emergency, accomplish the
following:

(a) Prior to the accumulation of 12,000 total
landings, or within 6 months after August 23,
1993 (the effective date of AD 93-14-04,
amendment 39-8628), whichever occurs
later, accomplish the requirements of
paragraphs (a)(1) and (a)(2) of this AD, in
accordance with Airbus Industrie Service
Bulletin A320-53-1024, dated September 23,
1992, or Revision 1, dated March 31, 1994.
As of the effective date of this new AD, only
Revision 1 of this service bulletin shall be
used.

(1) Conduct an eddy current inspection to
detect cracking around the fastener/bolt holes
at the top horizontal flange of the floor beams
and side box-beams, at the two sides of the
pressure floor, and at the vertical integral
stiffener of the side box-beams; and

(2) Conduct a detailed visual inspection to
detect cracking around the fastener/bolt holes
at the fillet radius and riveted area of the top
outboard flange of the side box-beam, and at
the flange-corner radius of the slanted
inboard flange of the side box-beam and
fittings.

(b) If any crack is detected during the
inspections required by paragraph (a) of this
AD, prior to further flight, repair the crack in
accordance with a method approved by the
Manager, Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate.

(c) For airplanes on which the modification
specified in Airbus Service Bulletin A320—
53-1023, dated September 23, 1992, as
amended by Service Bulletin Change Notice
0A, dated January 20, 1993; Revision 1, dated
March 23, 1993; Revision 2, dated October
22, 1993; Revision 3, dated March 18, 1994;
Revision 4, dated September 30, 1994;
Revision 5, dated February 28, 1995; or
Revision 6, dated September 4, 1995; has
been accomplished: Accomplish paragraphs
(c)(1) and (c)(2) of this AD.

(1) Prior to the accumulation of 1,000
landings after the effective date of this AD,
perform a one-time inspection to verify
proper clearance between the fasteners of the
reinforcement bracket and the bellcrank of
the free-fall extension system of the MLG and
its associated tie rod attachment nut, in
accordance with Airbus All Operators Telex
(AOT) 53-08, Revision 01, dated January 15,
1996.

(i) If the minimum clearance is greater than
3 mm (0.118 inch) and no evidence of
interference is detected, within 60 months
following accomplishment of the inspection
required by paragraph (c)(1) of this AD,
reinstall the reinforcement bracket fasteners

in accordance with Airbus Service Bulletin
A320-53-1023, Revision 7, dated November
3, 1995.

(i) If the minimum clearance is 3 mm
(0.118 inch) or less, and no evidence of
interference is detected, within 18 months
following accomplishment of the inspection
required by paragraph (c)(1) of this AD,
reinstall the reinforcement bracket fasteners
in accordance with Airbus Service Bulletin
A320-53-1023, Revision 7, dated November
3, 1995.

(iii) If any interference is detected, prior to
further flight, accomplish either paragraph
(c)(1)(iii)(A) or (c)(1)(iii)(B) of this AD.

(A) Reinstall the reinforcement bracket
fasteners in accordance with Airbus Service
Bulletin A320-53-1023, Revision 7, dated
November 3, 1995; or

(B) Rework the bellcrank lever and
fasteners in accordance with Airbus AOT 53—
08, Revision 01, dated January 15, 1996.
Within 60 months following accomplishment
of the rework, reinstall the reinforcement
bracket fasteners in accordance with Airbus
Service Bulletin A320-53-1023, Revision 7,
dated November 3, 1995.

(2) Prior to the accumulation of 24,000
total landings, or 6 months after the effective
date of this AD, whichever occurs later,
modify the pressure floor at section 15 of the
fuselage in accordance with Airbus Service
Bulletin A320-53-1023, Revision 7, dated
November 3, 1995. Accomplishment of the
modification terminates the requirements of
this AD.

(d) For airplanes on which the
modification specified in Airbus Service
Bulletin A320-53-1023, dated September 23,
1992, as amended by Service Bulletin Change
Notice OA, dated January 20, 1993; Revision
1, dated March 23, 1993; Revision 2, dated
October 22, 1993; Revision 3, dated March
18, 1994, Revision 4, dated September 30,
1994; Revision 5, dated February 28, 1995; or
Revision 6, dated September 4, 1995; has not
been accomplished: Prior to the
accumulation of 18,000 total landings, or
within 6 months after the effective date of
this AD, whichever occurs later, modify the
pressure floor at section 15 of the fuselage in
accordance with Airbus Service Bulletin
A320-53-1023, Revision 7, dated November
3, 1995. Accomplishment of the modification
terminates the requirements of this AD.

(e) Accomplishment of the modification of
the pressure floor at section 15 of the fuselage
in accordance with Airbus Service Bulletin
A320-53-1023, Revision 7, dated November
3, 1995, constitutes terminating action for the
requirements of this AD.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on March 5,
1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-6085 Filed 3—11-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96-NM—-219-AD]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Dornier Model 328-100 series
airplanes. This proposal would require
modifying the main landing gear (MLG)
bay areas by installing additional slush
protection covers in those areas. This
proposal is prompted by the
identification of a problem during flight
test analysis, which indicated that slush
can accumulate in the MLG bay areas.
The actions specified by the proposed
AD are intended to prevent the
accumulation of slush in the MLG bay
areas, which could freeze and interfere
with the landing gear or render it
inoperative.

DATES: Comments must be received by
April 21, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
219-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Dornier Luftfahrt GmbH, P.O. Box 1103,
D—-82230 Wessling, Germany. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Connie Beane, Aerospace Engineer,
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Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2796; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—-NM—-219-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-219-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on certain
Dornier Model 328-100 series airplanes.
The LBA advises that flight test analysis
has revealed that slush can accumulate
in the main landing gear (MLG) bay
areas when the airplane operates on
taxiways and runways with more than
5 mm (0.2 inches) of slush. If this
occurs, the slush could freeze and
interfere with the extension or retraction
of the landing gear and cause it to
become inoperative.

Explanation of Relevant Service
Information

Dornier has issued Service Bulletin
SB-328-30-132, dated October 11,
1995, which describes procedures for
modifying the left and right MLG bay
areas by installing additional slush
protection covers in the MLG bay areas.
This modification to the MLG bay areas
will preclude the accumulation of slush
in those areas, and will allow the
airplane to operate in slush conditions
up to 15 mm (0.6 inch).

The LBA classified this service
bulletin as mandatory and issued
German airworthiness directive 95-412,
dated November 2, 1995, in order to
assure the continued airworthiness of
these airplanes in Germany.

FAA’s Conclusions

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LBA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
modifying the left and right MLG bay
areas by installing additional slush
protection covers in those areas. The
actions would be required to be
accomplished in accordance with the
service bulletin described previously.

Cost Impact

The FAA estimates that 40 Dornier
Model 328-100 series airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 8 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. The cost of
required parts would be negligible.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $19,200, or $480 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of

the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dornier: Docket 96-NM-219-AD.

Applicability: Dornier Model 328-100
series airplanes, serial numbers 3005
through 3063 inclusive, certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
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the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the accumulation of slush in
the main landing gear (MLG) bay areas that
could freeze and interfere with the landing
gear and result in it becoming inoperative,
accomplish the following:

(a) Within 90 days after the effective date
of this AD, modify the MLG bay areas by
installing additional slush protection covers
in those areas in accordance with Dornier

Service Bulletin SB-328-30-132, dated
October 11, 1995.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on March 5,
1997.
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-6084 Filed 3—11-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96-NM-177-AD]

RIN 2120-AA64

Airworthiness Directives; Saab Model

SAAB 340B and Model SAAB 2000
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness

directive (AD) that is applicable to
certain Saab Model SAAB 340B and
Model SAAB 2000 series airplanes. This
proposal would require a one-time
inspection to determine if certain
switches are installed on the fire handle
panel of the fire handle assembly; and
replacement of the fire handle panel
with a new fire handle panel, if
necessary. This proposal is prompted by
a report indicating that, during
manufacture, a batch of defective
switches were installed on certain fire
handle panels on these airplanes. The
actions specified by the proposed AD
are intended to ensure the proper
switches are installed in the fire handle
assembly. A defective switch in the fire
handle assembly could prematurely fail
and, consequently, prevent the proper
operation of the engine fire protection
system in the event of a fire.

DATES: Comments must be received by
April 21, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM-—
177-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
SAAB Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Linkdping,
Sweden. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Ruth Harder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-1721; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 96—-NM-177-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-177-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Luftfartsverket (LFV), which is
the airworthiness authority for Sweden,
recently notified the FAA that an unsafe
condition may exist on certain Saab
Model SAAB 340B and Model SAAB
2000 series airplanes. The LFV advises
it has received a report indicating that,
during manufacture, a batch of defective
switches was installed in the fire handle
assemblies on Model SAAB 340 series
airplanes and Model SAAB 2000 series
airplanes. A defective switch in the fire
handle assembly could prematurely fail
and, consequently, prevent the proper
operation of the engine fire protection
system in the event of a fire.

Explanation of Relevant Service
Information

Saab has issued Service Bulletin 340—
26-016, dated November 9, 1995 (for
Model SAAB 340 series airplanes), and
Service Bulletin SAAB 2000-26-006,
dated November 9, 1995 (for Model
SAAB 2000 series airplanes). These
service bulletins describe procedures for
performing a one-time inspection to
determine the color of the switches
installed on the fire handle panel of the
fire handle assembly. For cases where a
blue switch is installed, the service
bulletin also describes procedures for
performing a one-time inspection to
determine the serial number of the fire
handle assembly; and replacement of
the fire handle panel with a new fire
handle panel, if necessary. The LFV
classified these service bulletins as
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mandatory and issued Swedish
airworthiness directive (SAD) No. 1—
080, dated November 10, 1995, in order
to assure the continued airworthiness of
these airplanes in Sweden.

FAA'’s Conclusions

This airplane model is manufactured
in Sweden and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LFV has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LFV,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
a one-time inspection to determine the
color of the switches installed on the
fire handle panel of the fire handle
assembly. If a blue switch is installed,
the proposed AD would require a one-
time inspection to verify the serial
number of the fire handle assembly, and
replacement of the fire handle panel
with a new fire handle panel, if
necessary. The actions would be
required to be accomplished in
accordance with the applicable service
bulletin described previously.

Cost Impact

The FAA estimates that 21 Saab
Model SAAB 340B series airplanes of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the proposed actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $1,260, or
$60 per airplane.

The FAA also estimates that 3 Saab
Model SAAB 2000 series airplanes of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 3 work hour per airplane
to accomplish the proposed actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $540, or
$180 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

SAAB Aircraft AB: Docket 96—-NM-177-AD.
Applicability: Model SAAB 340B series
airplanes, having serial numbers 354 through
374 inclusive; and Model SAAB 2000 series
airplanes, having serial numbers 004 through
025 inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure the proper switches are installed
on the fire handle panel of the fire handle
assembly, accomplish the following:

(a) Within 60 days after the effective date
of this AD, perform a one-time inspection to
determine the color of the switches installed
on the fire handle panel of the fire handle
assembly, in accordance with SAAB Service
Bulletin 340-26-016, dated November 9,
1995 (for Model SAAB 340 series airplanes),
or SAAB Service Bulletin 2000—-26-006,
dated November 9, 1995 (for Model SAAB
2000 series airplanes); as applicable.

(2) If all of the switches are green on the
fire handle assembly, no further action is
required by this AD.

(2) If any blue switch is installed, prior to
further flight, perform a one-time inspection
to determine the serial number of the fire
handle assembly, in accordance with the
applicable service bulletin.

(i) If no fire handle assembly has a serial
number listed in the service bulletin, no
further action is required by this AD.

(i) If any fire handle assembly has a serial
number listed in the service bulletin, prior to
further flight, replace the fire handle panel
with a new fire handle panel, in accordance
with the applicable service bulletin.

(b) As of the effective date of this AD, no
person shall install a fire handle assembly,
having any serial number identified in
paragraph B.(3)(g) of the Accomplishment
Instructions of SAAB Service Bulletin 340-
26-016, dated November 9, 1995; on any
airplane.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
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a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on March 5,
1997.
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-6083 Filed 3—11-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[REG-209824-96]

RIN 1545-AU24

Definition of Limited Partner for Self-
Employment Tax Purposes; Hearing

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Proposed rule; change of
location of public hearing.

SUMMARY: This document changes the
location of the public hearing on
proposed regulations relating to the self-
employment income tax imposed under
section 1402 of the Internal Revenue
Code of 1986.

DATES: The public hearing is being held
on Wednesday, May 21, 1997, beginning
at 10:00 a.m. Requests to speak and
outlines of oral comments must be
received by April 30, 1997.

ADDRESSES: The public hearing
originally scheduled in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue NW,
Washington, DC is changed to room
5716, Internal Revenue Building, 1111
Constitution Avenue NW, Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Christina Vasquez of the Regulations
Unit, Assistant Chief Counsel
(Corporate), (202) 622—7180 (not a toll-
free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing appearing in the Federal
Register on Monday, January 13, 1997
(62 FR 1702) announced that a public
hearing on proposed regulations relating
to the self-employment income tax
imposed under section 1402 of the
Internal Revenue Code of 1986 would be
held on Wednesday, May 21, 1997,
beginning at 10:00 a.m. in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue NW,
Washington, DC and that requests to
speak and outlines of oral comments
should be received by Wednesday, April
30, 1997.

The location of the pubic hearing has
changed. The hearing is scheduled for
Wednesday, May 21, 1997, beginning at
10:00 a.m. in room 5716, Internal
Revenue Building, 1111 Constitution
Avenue NW, Washington, DC. We must
receive the requests to speak and
outlines of oral comments by
Wednesday, April 30, 1997. Because of
controlled access restrictions, attenders
are not admitted beyond the lobby of the
Internal Revenue Building until 9:45
a.m.

The Service will prepare an agenda
showing the scheduling of the speakers
after the outlines are received from the
persons testifying and make copies
available free of charge at the hearing.
Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 97-6069 Filed 3-11-97; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IL138-1b; FRL-5660-1]

Approval and Promulgation of
Implementation Plans; Illinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
Illinois’ May 5, 1995, May 26, 1995, and
May 31, 1995, submittal of
miscellaneous amendments to Illinois”
Volatile Organic Material (VOM)
Reasonably Available Control
Technology (RACT) rules as requested
revisions to Illinois’ State
Implementation Plan (SIP) for ozone.
VOM, as defined by the State of Illinois,
is identical to “‘volatile organic
compounds” (VOC), as defined by EPA.
These amendments make certain
clarifications to the State’s VOM RACT
rules, and includes an exemption of
certain polyethylene foam packaging
operations from these rules. In the final
rules section of this Federal Register,
the EPA is approving this action as a
direct final rule without prior proposal
because EPA views this as a
noncontroversial action and anticipates
no adverse comments. A detailed
rationale for the approval is set forth in
the direct final rule. If no adverse
comments are received in response to
that direct final rule, no further activity
is contemplated in relation to this
proposed rule. If EPA receives adverse
comments, the direct final rule will be

withdrawn and all public comments
received will be addressed in a
subsequent final rule based on the
proposed rule. Any parties interested in
commenting on this document should
do so at this time.

DATES: Comments on this proposed rule
must be received on or before April 11,
1997.

ADDRESSES: Written comments should
be mailed to: J. EImer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR18-J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Copies of the State submittal are
available for inspection at: Regulation
Development Section, Air Programs
Branch (AR18-J), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604.

FOR FURTHER INFORMATION CONTACT:
Mark J. Palermo, Regulation
Development Section, Air Programs
Branch (AR-18J), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—6082.

SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule published in the rules section
of this Federal Register.

Dated: November 27, 1996.
Valdas V. Adamkus,
Regional Administrator.
[FR Doc. 97-6075 Filed 3-11-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52

[DE027-1004b, DE020-1004b; FRL-5679-5]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Delaware: Open Burning and Non-CTG
RACT Regulations

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA proposes to approve
State Implementation Plan (SIP)
revisions submitted by the State of
Delaware. These revisions consist of two
control measures to reduce volatile
organic compound (VOC) emissions. In
the final rules section of this Federal
Register, EPA is approving the State’s
SIP revisions as a direct final rule
without prior proposal because the
Agency views them as noncontroversial
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SIP revisions and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by April 11, 1997.

ADDRESSES: Comments may be mailed to
David L. Arnold, Chief, Ozone/CO &
Mobile Sources Section, Mailcode
3AT21, Environmental Protection
Agency, Region 111, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the EPA office listed above; and
the Delaware Department of Natural
Resources & Environmental Control, 89
Kings Highway, P.O. Box 1401, Dover,
Delaware 19903.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 566-2182, at the EPA
Region |1l address above.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
action of the same title which is located
in the Rules and Regulations section of
this Federal Register.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.
Authority: 42 U.S.C. 7401-7671q.
Dated: January 10, 1997.
W.T. Wisniewski,
Acting Regional Administrator, Region Ill.
[FR Doc. 97-6074 Filed 3-11-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52

[VA059-5016b and VA060-5016b; FRL—
5698-2]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Standards for Volatile Organic
Compound (VOC) Emissions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve two
State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Virginia for the
purpose of establishing amendments to
Virginia’s controls on sources of volatile
organic compound (VOC) emissions in
the Northern Virginia portion of the
Metropolitan Washington D.C. serious
ozone nonattainment area and the
Richmond moderate ozone
nonattainment area. These revisions
were submitted to impose additional
control measures on sources of VOCs to
provide emissions reductions creditable
toward the 15% Rate of Progress (ROP)
Plan in the Northern Virginia portion of
the Metropolitan Washington D.C.
nonattainment area; and to impose
additional control measures in the
Richmond nonattainment area to reduce
VOC emissions. In the Final Rules
section of this Federal Register, EPA is
approving the Commonwealth’s SIP
revisions via direct final rule without
prior proposal because the Agency
views these as noncontroversial SIP
revisions and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule and the technical support
document. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by April 11, 1997.

ADDRESSES: Written comments on this
action should be addressed to David L.
Arnold, Chief, Ozone/CO and Mobile
Sources Section, Mailcode 3AT21, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107 and the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia, 23219.

FOR FURTHER INFORMATION CONTACT:
Kristeen Gaffney, (215) 566—-2092.
SUPPLEMENTARY INFORMATION: See the

information provided in the Direct Final
action of the same title which is located

in the Rules and Regulations Section of
this Federal Register.

Authority: 42 U.S.C. 7401-7671q.

Dated: February 25, 1997.
William T. Wisniewski,
Acting Regional Administrator, Region Ill.
[FR Doc. 97-6081 Filed 3-11-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[VA 045-5018; FRL-5698-3]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
15 Percent Rate of Progress Plan for
the Metropolitan Washington, DC Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: EPA is proposing conditional
interim approval of the State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Virginia for the Northern Virginia
portion of the Metropolitan Washington,
DC serious 0zone nonattainment area to
meet the 15 percent rate-of-progress
(ROP) requirements (also known as the
15% plan) of the Clean Air Act. EPAis
proposing a conditional interim
approval, because the 15% plan,
submitted by the Commonwealth of
Virginia, will result in significant
emission reductions from the 1990
baseline emissions of volatile organic
compounds (VOCs) which contribute to
the formation of ground level ozone
and, thus, will improve air quality.
However, the plan as submitted requires
additional documentation to
demonstrate affirmatively that the 15%
emission reduction target has been
achieved. This action is being taken
under section 110 of the Clean Air Act.
DATES: Comments on this proposed
action must be postmarked by April 11,
1997.

ADDRESSES: Written comments may be
mailed to David L. Arnold, Chief,
Ozone/Carbon Monoxide, and Mobile
Sources Section, Mailcode 3AT21, U.S.
Environmental Protection Agency—
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania, 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Persons interested in examining
these documents should schedule an
appointment with the contact person
(listed below) at least 24 hours before
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the visiting day. Copies of the
documents relevant to this action are
also available at the Virginia
Department of Environmental Quality,
629 East Main Street, Richmond,
Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Kristeen Gaffney, Ozone/Carbon
Monoxide and Mobile Sources Section
(3AT21), USEPA—Region Ill, 841
Chestnut Building, Philadelphia,
Pennsylvania 19107, or by telephone at:
(215)566-2092. Questions may also be
addressed via e-mail, at the following
address:
Gaffney.Kristeen@epamail.epa.gov
(Please note that only written comments
can be accepted for inclusion in the
docket.)

SUPPLEMENTARY INFORMATION:

l. Background

Section 182(b)(1) of the Clean Air Act,
as amended in 1990 (the Act), requires
ozone nonattainment areas classified as
moderate or above to develop plans to
reduce VOC emissions by 15% from
1990 baseline levels in the area while
accounting for growth from 1990 to
1996. VOCs emitted during the
summertime months contribute to the
formation of ground level ozone.

The Metropolitan Washington, DC
area is classified as a serious ozone
nonattainment area and is subject to the
15% plan requirement. The
Metropolitan Washington, DC ozone
nonattainment area consists of the entire
District of Columbia (’the District™),
five counties in the Northern Virginia
area and five counties in Maryland. The
Northern Virginia portion of the
nonattainment area consists of the
counties of Arlington, Fairfax, Loudoun,
Prince William and Stafford, and the
cities of Alexandria, Falls Church,
Manassas, Manassas Park and Fairfax.
These areas are subject to Virginia’s
15% plan.

The Act sets limitations on the
creditability of certain control measures
towards reasonable further progress.
Specifically, states cannot take credit for
reductions achieved by Federal Motor
Vehicle Control Program (FMVCP)
measures (e.g. new car emissions
standards) promulgated prior to 1990; or
for reductions stemming from
regulations promulgated prior to 1990 to
lower the volatility (i.e., Reid Vapor
Pressure (RVP)) of gasoline.
Furthermore, the Act does not allow
credit towards ROP for post-1990
corrections to existing motor vehicle
inspection and maintenance (I/M)
programs or corrections to reasonably
available control technology (RACT)
rules, since these programs were

required to be in-place prior to 1990. In
addition to these restrictions, a
creditable measure must be either in the
approved SIP, result from a national
rule promulgated by EPA or be
contained in a permit issued under Title
V of the Act. Any measure must result
in real, permanent, quantifiable and
enforceable emission reductions to be
creditable toward the 15% goal.

Virginia, Maryland and the District all
must demonstrate reasonable further
progress for the Metropolitan
Washington DC nonattainment area. The
Commonwealth of Virginia, State of
Maryland and the District of Columbia
in conjunction with municipal planning
organizations collaborated on a
coordinated, 15% plan for the
Metropolitan Washington, DC
nonattainment area (regional 15% plan).
This was done with the assistance of the
regional air quality planning committee,
the Metropolitan Washington Air
Quality Committee (MWAQC), and the
local municipal planning organization,
the Metropolitan Washington Council of
Governments (MWCOG), to ensure
coordination of air quality and
transportation planning. The Act
provides for interstate coordination for
multi-state nonattainment areas.
Because the interstate municipal
planning organization involved,
MWCOG, meets the requirements of
section 174(c) of the Act, EPA has
determined that the relevant interstate
coordination requirements have been
fulfilled. In the absence of an agreement
to prepare a nonattainment area-wide
plan, each state could have developed
and submitted a SIP revision to obtain
the 15% ROP requirement independent
of the others.

Although the plan was developed by
a regional approach, each jurisdiction is
required to submit its portion of the
15% plan to EPA as a revision to its SIP.
The 15% plan for the Virginia portion
of the nonattainment area was
submitted as a SIP revision by the
Virginia Department of Environmental
Quality (VADEQ) on May 15, 1995.
Because the ROP requirements such as
the 15% plan affect transportation
improvement plans, municipal planning
organizations have historically been
involved in air quality planning in the
Metropolitan Washington, DC area. As
explained in further detail below, the
regional 15% plan determined the
regional target level, regional
projections of growth and the total
amount of creditable reductions
required under the 15% requirement in
the entire Metropolitan Washington, DC
ozone nonattainment area. The three
jurisdictions, Maryland, Virginia and
the District all agreed to apportion this

total amount of required creditable
reductions among themselves. EPA is
taking action today only on Virginia’s
15% plan submittal, which addresses
only Virginia’s responsibility for the
15% ROP plan in the Metropolitan
Washington, DC area.

On January 30, 1997 Virginia
submitted a draft revised regional 15%
plan for its portion of the Metropolitan
Washington, DC area. Virginia
scheduled a public hearing on the
proposed revisions to its 15% plan on
February 27, 1997. EPA is taking action
today on Virginia’s May 15, 1995
submittal of its 15% plan with the
knowledge that Virginia will be making
a formal SIP revision revising that 15%
plan.

EPA has reviewed Virginia’s May 15,
1995 15% plan submittal and has
identified several deficiencies, which
prohibit its full approval. A detailed
discussion of these deficiencies is
included below in the “ANALYSIS”
portion of this rulemaking action, and
also in the Technical Support Document
(TSD) prepared by EPA for this action.
Copies of the TSD are available, upon
request, from the EPA Regional Office
listed in the ADDRESSES section of this
notice. Due to these deficiencies, it
cannot be affirmatively determined that
the Commonwealth’s plan achieves the
15% ROP target for reduction in VOCs.
Therefore, EPA is proposing conditional
interim approval of this plan.

I1. Analysis of the SIP Revision

A. Base Year Emissions Inventory

The baseline from which states must
determine the required reductions for
15% planning is the 1990 base year
emissions inventory. The relevant
portion of the inventory is broken down
into several emission source categories:
Stationary, area, on-road mobile, and
off-road mobile. Virginia submitted a
formal SIP revision containing their
1990 base year emissions inventory on
November 20, 1992 and submitted
revisions to that submittal on November
1, 1993 and April 3, 1995. EPA
approved Virginia’s 1990 base year
inventory submittals on September 16,
1996 (61 FR 48632). This full approval
establishes the 1990 base year inventory
for the purposes of calculating the 15%
ROP requirement.

B. Growth in Emissions Between 1990
and 1996

EPA has interpreted the Act to require
that reasonable further progress towards
attainment of the ozone standard must
be obtained after offsetting any growth
expected to occur over that period.
Therefore, to meet the 15% plan
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requirement, a state must enact
measures achieving sufficient emissions
reductions to offset projected growth in
VOC emissions, in addition to achieving
a 15% reduction of VOC emissions from
baseline levels. Thus, an estimate of
emissions growth from 1990 to 1996 is
necessary for determining whether the
15% reduction target has been achieved.
Growth is calculated by multiplying the
1990 base year inventory by acceptable
forecasting indicators. Growth must be
determined separately for each source,
or by source category, since sources
typically grow at different rates. EPA’s
inventory preparation guidance
recommends the following indicators, as
applied to emission units in the case of
stationary sources or to a source
category in the case of area sources, in
order of preference: Product output,
value added, earnings, and employment.
Population can also serve as an
acceptable surrogate indicator.

Virginia’s 15% plan contains growth
projections for point, area, on-road
motor vehicle, and non-road vehicle
source categories. For a detailed
description of the growth methodologies
used by the Commonwealth, please refer
to the TSD for this action.

To estimate growth for area sources
and non-road mobile sources, Virginia
used acceptable growth factor surrogates
such as population, employment and
vehicle miles traveled (VMT). The travel
demand computer model, Mobile5.0a
was used to project growth for on-road
sources. The Commonwealth’s
methodology for selecting growth
factors and applying them to the 1990
base year emissions inventory to
estimate growth in emissions in area,
on-road mobile, and off-road mobile
sources from 1990 to 1996 is
approvable.

EPA, however, disagrees with the
growth projections for the point source
category. Virginia’s 15% plan projected
that point source emissions would
remain constant for the period 1990 to
1996 because Virginia assumes that new
source review (NSR) offsets and special
rules for modifications of sections
182(c)(6), (7), (8), and (10) of the Act
would prevent an increase in point
source emissions. EPA does not agree

with this assumption for the following
reasons:

1. The revised NSR rules for source
modifications were not effective until
November 15, 1992. Therefore, there
may have been modifications of sources
of less than the significance level of 40
tons per year (TPY) from 1990 to 1992.
A potential 40 TPY increase could
represent a 0.1 to 0.15 tons per season
day (TPD) potential increase which is
significant compared to the 1990 area-
wide rate-of-progress (i.e. 1990 base
year) inventory point source emissions
of 18 TPD.

2. The revised NSR rules do not apply
to cumulative modifications at a source
of less than 25 TPY (de minimis
modifications) nor to construction of
new sources of less than 25 TPY
potential emissions. For inventory
purposes, point sources are defined as
stationary sources with the potential to
emit 10 TPY or more.

3. The NSR offset-related assumption
does not address increases in emissions
from sources that operated at less than
100% capacity during 1990 that can
legally increase their typical ozone
season day emissions by increasing the
average daily production without
triggering NSR offset requirements.

EPA cannot fully approve Virginia’s
point source growth projection based
upon the assumption that the NSR
program would hold point source
emissions constant. As a condition of
final approval, Virginia will have to
remedy this deficiency and revise the
15% plan to:

1. Project growth in point source
emissions between 1990 and 1996 using
growth factors based upon an adequate
surrogate in accordance with the
applicable EPA guidance documents.
Such a projection may be based upon
more recent emissions data than 1990,
e.g. from current emission statements
where available; and

2. Adopt and implement, if necessary,
additional creditable measures to ensure
that growth in point source emissions
from 1990 to 1996 is offset.

It is relevant to note that Virginia has
included growth in point sources, based
on actual growth between 1990 and
1996, in the January 30, 1997 revised
draft regional 15% plan subject to
public hearing on February 27, 1997.

C. Calculation of Target Level Emissions

The regional 15% plan calculates a
target level of emissions to meet the
15% ROP requirement over the entire
nonattainment area. The regional 15%
plan projects emissions growth from
1990 to 1996 and apportions among the
three jurisdictions the amount of
creditable emission reductions that each
jurisdiction must achieve in order for
the entire nonattainment area to achieve
a 15% reduction in VOCs net of growth.
Each jurisdiction then adopted the
regional plan, which identified the
amount of creditable emission
reductions which that jurisdiction must
achieve for the regional plan to get 15%
accounting for any growth. The regional
plan calculated the ““target level” of
1996 VOC emissions, in accordance
with EPA guidance.

EPA has interpreted section 182(b) of
the Act to require that the base year
VOC emission inventory be adjusted to
account for reductions that would occur
from the pre-1990 FMVCP and RVP
programs. First, the regional plan
calculated the non-creditable reductions
from the pre-1990 FMVCP and RVP
programs and subtracted those
emissions from the 1990 ROP inventory.
This yields the 1990 “‘adjusted base year
inventory”. The target level is the 1990
rate-of-progress inventory less the sum
of the following:

1. 15% of the adjusted base year
inventory,

2. The sum of the non-creditable
reductions from the pre-1990 FMVCP
and RVP programs,

3. Any reductions resulting from post-
1990 corrections to existing motor
vehicle inspection and maintenance (I/
M) programs or corrections to RACT
rules.

There were no post 1990 emission
reductions attributed to RACT
corrections or I/M corrections in the
Metropolitan Washington, DC
nonattainment area, and the regional
plan correctly claimed zero reductions
in the target level calculation.

The table below summarizes the
calculations for the 1996 VOC target
level for the entire Metropolitan
Washington, DC ozone nonattainment
area.

CALCULATION OF REQUIRED REDUCTIONS FOR THE WASHINGTON, DC NONATTAINMENT AREA’S 15% PLAN

[Washington, DC Area Target Level Calculation]

— Washington,
ggtlj'r%tb?; Maryland Virginia DC Area To-
tals
1. 1990 ROP INVENLOTY ..ottt bttt ettt 65.9 249.9 222.8 538.6
2. 1990 Adjusted Base Year Inventory ...........cc....... 56.3 216.9 190.7 463.9
3. FMVCP/RVP Adjustment (Line 1 less Line 2) 9.60 33.00 32.10 74.70
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CALCULATION OF REQUIRED REDUCTIONS FOR THE WASHINGTON, DC NONATTAINMENT AREA'S 15% PLAN—Continued
[Washington, DC Area Target Level Calculation]

I Washington,
gl(flﬁ:’?‘ltb(i:g Maryland Virginia DC At\reg To-
als
4. 15% Reduction Requirement=15% of Adjusted Base Year (.15%Line 4) 8.45 32.54 28.61 69.6
5. RACT COITECHONS ...eitiiiiiiiiieiie ettt ettt 0 0 0 0
6. [/M COITECHIONS ...ttt et e e s 0 0 0 0
7. Total 15% & Noncreditable Reductions (Sum of lines 3, 4,5 & 6) .... 18.05 65.54 60.71 144.30
8. Projected Growth 1990 £0 1996 ........ccceeiveriirriiiinieiesee e s 5.20 29.10 29.00 63.60
9. Required Regional Emission Reductions (15% plus growth—Iline 4 plus line 8) | .....cccceivviiins | voviiiiiiiiiiciie | e 132.90
10. 1996 Regional Target Level (liNe 1 1€SS N 7) .oueeiiiiiiiiiiiieiiiiee e sniees | ereesniieeesnineeenee | eeesieeessieeesnnees | reeesineessinneennes 394.30
11. Apportioned State Emission Reduction 12.3 60.7 59.9 132.90
12. Total Reductions Claimed in 15% Plan 12.7 62.7 61.8 137.20

The emission reduction required to
meet the 15% ROP requirement equals
the sum of 15% of the adjusted base
year inventory and any reductions
necessary to offset emissions growth
projected to occur between 1990 and
1996, plus reductions that resulted from
corrections to the I/M or VOC RACT
rules that were required to be in-place
before 1990. The target level, Line 10 of
the Table, is the 1990 ROP inventory
less the base 15% reduction (Line 4 of
the Table) and less all noncreditable
emission reductions (Lines 3, 5 and 6 of
the Table). The Metropolitan
Washington D.C. area’s regional target
level is 394.3 TPD. EPA believes that the
regional target level for the Metropolitan
Washington D.C. nonattainment area
has been properly calculated in
accordance with EPA guidance.

D. Control Strategies in Virginia’s 15%
Plan

The specific measures adopted (either
through state or federal rules) are
addressed, in detail, in Virginia’s 15%
plan. The following is a brief
description of each control measure that
Virginia has claimed credit for in the
submitted 15% plan, as well as the
results of EPA’s review of the use of that
strategy towards the Act’s 15% ROP
requirement.

Reformulated Gasoline (RFG)

Section 211(k) of the Act requires
that, beginning January 1, 1995, only
RFG be sold or dispensed in ozone
nonattainment areas classified as severe
or above. Gasoline is reformulated to
reduce combustion by-products and to
produce fewer evaporative emissions.
Section 211(k)(6) of the Act allows other
nonattainment areas to ““opt in” to the
program. Virginia submitted a request to
opt-in to the RFG program, which EPA
approved on December 23, 1991. The
Commonwealth claims a reduction of
9.3 tons/day from its 1996 projected
uncontrolled on-road mobile source
emissions using the Mobile5.0a model

to determine the emission benefit. EPA
has reviewed the Virginia submittal’s
calculation of the benefits for this
measure and finds that the amount of
reduction Virginia claims is creditable,
but has not been documented as
required by the Act.

In order to address these
documentation and modeling issues, as
well as the requirements of the National
Highway Systems Designation Act of
1995 (NHSDA), EPA is requiring
Virginia to recalculate the mobile source
credits for the enhanced I/M program,
RFG and FMVCP (Tier 1). The benefits
from RFG and Tier 1 must not be
separated out on a tons per day basis for
each control measure, but rather all
mobile source measures must be
included in the 1999 target level
calculation run. This remodeling
assessment will remove any potential
for ““double-counting’ the credit
accorded to individual mobile source
measures. While EPA will require
Virginia to document and remodel the
credits derived from RFG under the
remodeling condition cited in the
enhanced I/M section of this rule, EPA
has no reason to dispute at this time that
the 9.3 tons/day emission benefit
claimed in Virginia’s 15% plan from the
RFG program is creditable.

Off-Road Use of Reformulated Gasoline

The use of RFG will also result in
reduced emissions from off-road engines
such as motors for recreational boats
and lawn mower engines, commonly
used in summer months. Virginia claims
a reduction of 1.2 tons/day from its 1996
projected uncontrolled off-road mobile
source emissions. Virginia used
guidance provided on August 18, 1993
by EPA’s Office of Mobile Sources on
the VOC emission benefits for non-road
equipment which are in a
nonattainment area that uses Federal
Phase | RFG. Virginia has correctly used
the guidance to quantify the VOC
emission reductions for this measure.

EPA has determined that the 1.2 tons/
day emission benefit claimed in
Virginia’s 15% plan is creditable.

Post 1990 Federal Motor Vehicle
Control Program (Tier I)

EPA promulgated a national rule
establishing ‘““new car” standards for
1994 and newer model year light-duty
vehicles and light-duty trucks on June 5,
1991 (56 FR 25724). Since the standards
were adopted after the Act was
amended in 1990, the resulting emission
reductions are creditable toward the
15% reduction goal. Due to the three-
year phase-in period for this program
and the associated benefits stemming
from fleet turnover, the reductions prior
to 1996 are somewhat limited. Virginia
claimed a reduction of 1.1 tons/day
from Tier 1 using the Mobile5.0a model
to determine the emission benefits. EPA
has reviewed the methodology used by
Virginia in calculating of the benefits for
this measure and finds that the amount
of reduction Virginia claims is
creditable, but has not been documented
as required by the Act.

In order to address these
documentation and modeling issues, as
well as the requirements of the NHSDA,
EPA is requiring Virginia to recalculate
the mobile source credits for enhanced
I/M, RFG and Tier 1. The benefits from
RFG and Tier 1 must not be separated
out on a tons per day basis for each
control measure, but rather all mobile
source measures must be included in
the 1999 target level calculation run.
This remodeling assessment will
remove any potential for “‘double-
counting’ the credit accorded to
individual mobile source measures.
While EPA will require Virginia to
remodel the credits derived from Tier 1
under the remodeling condition cited in
the enhanced I/M section of this rule,
EPA has no reason to dispute at this
time that the 1.1 tons/day emission
benefit claimed by Virginia in its 15%
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plan from the Tier 1 program is
creditable.

Architectural and Industrial
Maintenance Coatings (AlM)

In EPA’s most recent policy
memorandum on AIM credits, “Update
on the Credit for the 15 Percent Rate-of-
Progress Plans for Reductions from the
Architectural and Industrial
Maintenance (AIM) Coatings Rule”,
dated March 7, 1996, EPA allowed
states to claim a 20% reduction of total
AIM emissions from the national rule.
Virginia claimed a 20% reduction in
AIM emissions under its 15% plan,
which is a reduction of 4.1 tons/day
from their 1996 projected uncontrolled
AIM coating emissions. In the March 7,
1996 memorandum, EPA allowed states
to continue to claim the 20% reduction
of total AIM emissions from the national
rule in their 15% plans although the
emission reductions were not expected
to occur until April 1997. As a result of
legal challenges to the proposed
national rule, EPA has negotiated a
compliance date of no earlier than
January 1, 1998. Even though the
promulgation date for this rule is now
months beyond the end of 1996, it is
EPA’s intention to still allow the
amount of credit specified for the AIM
rule in the memorandum in states” 15%
plans. EPA believes this is justified in
light of the significant delays in
proposing the rule. Furthermore, EPA
has determined that the Commonwealth
has a significantly limited ability to
effectuate reductions from this measure
through the state adoption process any
sooner than EPA’s rulemaking schedule.
If this final rule does not provide the
amount of credit that Virginia claims in
its 15% plan, the Commonwealth is
responsible for developing measures to
make up the shortfall.

Use of emissions reductions from
EPA’s expected national AIM rule is
acceptable towards the 15% plan target.
Therefore, the 4.1 tons/day claimed in
Virginia’s 15% plan are creditable.

Consumer and Commercial Products

Section 183(e) of the Act required
EPA to conduct a study of VOC
emissions from consumer and
commercial products and to compile a
regulatory priority list. EPA is then
required to regulate those categories that
account for 80% of the consumer
product emissions in ozone
nonattainment areas. Group | of EPA’s
regulatory schedule lists 24 categories of
consumer products to be regulated by
national rule, including personal,
household, and automotive products.
EPA intends to issue a final rule
covering these products in the near

future. EPA policy allows states to claim
up to a 20% reduction of total consumer
product emissions towards the ROP
requirement. Virginia claimed a 20%
reduction or the equivalent reduction of
1.4 tons/day from their 1996 projected
uncontrolled consumer and commercial
products emissions in its 15% plan. For
the reasons discussed above under the
AIM rule regarding delayed
implementation of national rules, EPA
has determined that the 1.4 tons/day
projected reduction in Virginia’s 15%
plan is creditable. If this final rule does
not provide the amount of credit that
Virginia claims in its 15% plan, the
Commonwealth is responsible for
developing measures to make up the
shortfall.

Automobile Refinishing

In a November 29, 1994
memorandum, “‘Credit for the 15
Percent Rate-of-Progress Plans for
Reductions from the Architectural and
Industrial Maintenance (AIM) Coating
Rule and the Autobody Refinishing
Rule”, EPA set forth policy on the
creditable reductions to be assumed
from the national rule for auto body
refinishing. That memorandum allowed
for a 37% reduction from current
emissions with an assumption of 100%
rule effectiveness (presuming the
coating application instructions were
being followed). Virginia followed
EPA’s guidance to determine the
creditable emissions from this rule and
claimed a reduction of 2.1 tons/day
from their 1996 projected uncontrolled
auto body emissions in its 15% plan.
For the reasons discussed above under
the AIM rule regarding delayed
implementation of national rules, the
EPA has determined that the 2.1 tons/
day projected reduction in Virginia’s
15% plan is creditable. If this final rule
does not provide the amount of credit
that Virginia claims in its 15% plan, the
Commonwealth is responsible for
developing measures to make up the
shortfall.

Stage | Vapor Recovery

Stage | vapor recovery is a control
measure which substantially reduces
VOC emissions during the process of
filling gasoline storage tanks at gasoline
stations. This measure can be applied in
newly designated nonattainment areas
after the 1990 Amendments to the Act.
In the Virginia portion of the
Metropolitan Washington D.C.
nonattainment area, Stage | is a
creditable measure in Loudoun and
Stafford counties because Stage | was
not required in these counties before
1990. The measure requires ‘‘balanced

submerged” filling of gasoline storage
tanks at gasoline service stations.

EPA policy allows emission reduction
credits achieved in areas implementing
Stage | control measures post 1990 to be
creditable toward 15%. Virginia
estimates that this rule would result in
a reduction of 0.5 TPD from Stage | in
Stafford and Loudoun Counties. The 0.5
tons/day projected reduction in
Virginia’s 15% plan is creditable.

Stage Il Vapor Recovery

Section 182(b)(3) of the Act requires
all owners and operators of gasoline
dispensing systems in moderate and
above ozone nonattainment areas to
install and operate a system for gasoline
vapor recovery (known as Stage Il) of
emissions from the fueling of motor
vehicles. Stage Il vapor recovery is a
control measure which substantially
reduces the VOC emissions during the
refueling of motor vehicles at gasoline
service stations. The Stage Il vapor
recovery nozzles at gasoline pumps
capture the gasoline-rich vapors
displaced by liquid fuel during the
refueling process.

On November 5, 1992, Virginia
submitted a revision to its SIP to require
the Stage Il controls in all counties of
the Virginia portion of the Metropolitan
Washington DC ozone nonattainment
area. The revisions to Virginia’s Stage |
and Stage Il rule, Rule 120-04-37
“Petroleum Liquid Storage and Transfer
Operations”, were effective January 1,
1993. EPA approved rule 120-04-37
into the Virginia SIP on June 23, 1994
[59 FR 32353].

Virginia had no pre-1990 Stage Il
controls in its portion of the
Metropolitan Washington DC
nonattainment area. Stage Il is a
creditable measure in counties where
these controls were not required before
1990. Virginia estimates that this control
measure will result in a reduction of 6.8
TPD from the 1996 projected baseline of
10.1 TPD. The Virginia 15% plan states
that Virginia used the Mobile5.0a model
in conjunction with gasoline throughput
to determine the creditable emission
reduction. For this mobile source
measure, the Commonwealth submitted
limited documentation with regard to
the Mobile5.0a runs and the
calculations done to determine credit.
However, EPA has no reason to dispute
Virginia’s methodology. Therefore, EPA
is proposing to credit the claimed
mobile emission reductions for Stage II.
This measure and the 6.8 tons/day is
creditable toward the 15% requirement
of Virginia’s 15% plan.
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Transportation Control Measures
(TCMs)

TCMs are strategies to both reduce
vehicle miles traveled (VMT) and
decrease the amount of emissions per
VMT. TCMs are considered an essential
element of control strategies for
nonattainment areas. Section
108(f)(1)(A) of the Act classifies TCMs
as programs for improved transit, traffic
flow, fringe parking facilities for
multiple occupancy transit programs,
high occupancy or share-ride programs,
and support for bicycle and other non-
automobile transit. Virginia’s measures
include TCM projects programmed
between fiscal years 1994-1999 in the
transportation improvement plan (TIP)
under the Congestion Mitigation and Air
Quality (CMAQ) Improvement Program
and funded for implementation by 1996
in the Metropolitan Washington D.C.
region. CMAQ provides funding for
transportation related projects and
programs designed to contribute to the
attainment of air quality standards.
TCMs are considered acceptable
measures for states to use to achieve
15% reductions. EPA guidance requires
that TCMs meet the following
conditions to be creditable for the 15%
plans: (1) A description of the measure;
(2) evidence that the measure was
adopted by the jurisdictions with legal
authority to execute the measure; (3)
evidence that funding is available to
implement the measure; (4) evidence
that all approvals have been obtained;
(5) evidence that a complete schedule to
plan, implement and enforce the
measure has been adopted by the
implementing agencies; and (6) a
description of any monitoring program
to evaluate the measure’s effectiveness.

Virginia provided the required
evidence in the plan submittal for 5
TCM projects with a total combined
emissions benefit of 0.8 tons/day.
Virginia used acceptable methodology
for calculating the emissions benefit for
the TCMs. The TCMs were all
programmed and funded in the
Washington Metropolitan Region’s
Fiscal Year 1994-1999 TIP. EPA has
determined that the 0.8 tons/day are
creditable.

Seasonal Restrictions on Open Burning

This measure prohibits the open
burning of clean burning construction
waste, debris waste and demolition
waste in the Virginia portion of the
Metropolitan Washington D.C.
nonattainment area during the peak
ozone season months of June, July and
August. Virginia submitted revisions to
its open burning regulation (120-04-40)
for SIP approval on April 26, 1996. The

revisions to rule 120-04-40 were
adopted by the Commonwealth on
December 19, 1995 and effective April
1, 1996. In a separate notice in today’s
Federal Register, EPA is approving the
revisions to Virginia’s rule 120-04—-40
for inclusion into the SIP.

Virginia calculated that this rule
would result in a reduction of 2.6 tons/
day. The calculation of emission
reduction benefits considered a rule
compliance factor of 80%, which is
acceptable. EPA has determined that the
2.6 tons/day projected reduction in
Virginia’s 15% plan is creditable.

Enhanced Vehicle Inspection and
Maintenance (I/M) Program

Most of the 15% SIPs originally
submitted to the EPA contained
enhanced I/M programs because this
program achieves more VOC emission
reductions than most, if not all other,
control strategies. However, because
most states experienced substantial
difficulties with these enhanced I/M
programs, only a few states are currently
actually testing cars using their original
enhanced I/M protocols.

In the case of the Virginia portion of
the Metropolitan Washington DC
nonattainment area, Virginia has
submitted a 15% SIP that would achieve
the amount of reductions needed from
enhanced I/M by November 1999. On
March 27, 1996, Virginia submitted an
enhanced I/M SIP revision that calls for
enhanced I/M program implementation
in counties in the Washington DC
nonattainment area and Fauquier
County. The Virginia enhanced I/M
program is a biennial program with
implementation required to begin no
later than November 15, 1997. The
enhanced I/M submittal consists of its
enabling legislation, a description of the
enhanced I/M program, proposed
regulations, and a good faith estimate
that includes the Commonwealth’s basis
in fact for emission reductions claimed
from the enhanced I/M program. On
November 6, 1996, EPA proposed
conditional, interim approval of
Virginia’s March 27, 1996 enhanced I/M
SIP revision (61 FR 57343).

The proposed conditional interim
approval listed numerous minor and
major deficiencies and required Virginia
to submit a letter to EPA within 30 days
committing to correct the deficiencies.
Virginia complied with this provision of
the proposed notice, and submitted a
letter dated December 4, 1996,
committing to meet the requirements of
full approval outlined in the November
6, 1996 proposed rulemaking. Full
approval of Virginia’s 15% plan is
contingent on Virginia satisfying the
conditions of the final conditional

interim approval of its enhanced I/M
SIP by a date certain within one year of
final conditional interim approval, and
receiving final full EPA approval of its
enhanced I/M program. If Virginia
corrects the deficiencies by that date,
and submits a new enhanced I/M SIP
revision, EPA will conduct rulemaking
to approve that revision. If Virginia fails
to fulfill a condition required for
approval, and its enhanced I/M program
converts to a disapproval, then the
conditional interim approval of
Virginia’s 15% plan SIP would also
convert to a disapproval.

In September 1995, EPA finalized
revisions to its enhanced I/M rule
allowing states significant flexibility in
designing enhanced I/M programs
appropriate for their needs (60 FR
48029). Subsequently, Congress enacted
the NHSDA, which provides states with
additional flexibility in determining the
design of enhanced I/M programs. The
substantial amount of time needed by
states to re-design enhanced I/M
programs in accordance with the
guidance contained within the NHSDA,
secure state legislative approval when
necessary, and set up the infrastructure
to perform the testing program has
precluded states that revise their
enhanced I/M programs from obtaining
emission reductions from such revised
programs by November 15, 1996.

Given the heavy reliance by many
states upon enhanced I/M programs to
help achieve the 15% VOC emissions
reduction required under section
182(b)(1) of the Act, the recent NHSDA
and regulatory changes regarding
enhanced I/M programs, EPA believes
that it is no longer possible for many
states to achieve the portion of the 15%
reductions that are attributed to I/M by
November 15, 1996. Under these
circumstances, disapproval of the 15%
SIPs would serve no purpose.
Consequently, under certain
circumstances, EPA will propose to
allow states that pursue re-design of
enhanced I/M programs to receive
emission reduction credit from these
programs within their 15% plans, even
though the emissions reductions from
the I/M program will occur after
November 15, 1996. The provisions for
crediting reductions for enhanced I/M
programs is contained in the following
two documents: “‘Date by which States
Need to Achieve all the Reductions
Needed for the 15 Percent Plan from 1/
M and Guidance for Recalculation,”
note from John Seitz and Margo Oge,
dated August 13, 1996, and ““Modeling
15 Percent VOC Reductions from I/M in
1999—Supplemental Guidance”,
memorandum from Gay MacGregor and
Sally Shaver, dated December 23, 1996.
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Specifically, EPA is proposing
approval of 15% SIPs if the emissions
reductions from the revised, enhanced I/
M programs, as well as from the other
15% SIP measures, will achieve the
15% level as soon after November 15,
1996 as practicable. To make this “‘as
soon as practicable’” determination, EPA
must determine that the SIP contains all
VOC control strategies that are
practicable for the nonattainment area
in question and that meaningfully
accelerate the date by which the 15%
level is achieved. EPA does not believe
that measures meaningfully accelerate
the 15% date if they provide only an
insignificant amount of reductions.

EPA has examined other potentially
available SIP measures to determine if
they are practicable for Virginia’s
portion of the Metropolitan Washington,
DC area and if they would meaningfully
accelerate the date by which the area
reaches the 15% level of reductions.
The EPA proposes to determine that the
SIP does contain the appropriate
measures. The TSD for this action
contains a discussion of other measures
available for 15% plans. Virginia has
taken credit for several of these
measures (or essentially similar
measures), such as reformulated
gasoline, controls on small graphic arts
facilities, and revised surface cleaning

rules, municipal landfills, etc. in the
15% plan; and taken credit for measures
that EPA must promulgate under section
183(e) of the Act such as AIM coatings,
consumer and commercial products
rule, and autobody refinishing. Provided
below is a tabular summary of this
analysis. Measures for which Virginia
took credit in the 15% plan are
identified in the table below as “In 15%
Plan” and are not available as possible
alternatives to I/M. The other programs
that Virginia included in the 15% plan
result in only a possible 2.32 tons/day
reduction and do not deliver in
aggregate, anything close to the
reductions achieved by enhanced I/M.

VIRGINIA 15% PLAN—METROPOLITAN WASHINGTON D.C. AREA

Potential VOC
Measures considered Reduction (tons/
day)

Area Source Measures:

AIM COoaLINGS—FEUETAI RUIE ... ..ottt e et e e s a et e ek et e ek be e e aa s bt e e ahbs e e e as b e e e e bbb e e aabbeeeansseeessnreeenbnneaanes In 15% Plan.

Consumer SOIVENTS—FEAEIAI RUIE ..........iiiiiiiii ittt b e h ettt et e e ebe e et e e nab e et e et e nae e nane et In 15% Plan.

Solvent Cleaning—SubStitUtION/EQUIPIMENT .........uiiiiiiiee ittt ettt ettt et e e et et e e e sbe e e e e sbe e e s ambeeesneeeeasbeeeaasbeeeanbeeesnnneeesnnnas In 15% Plan.

Graphic Arts—Web Offset Control ................ 1.07.

Autobody Refinishing—ACT control .... In 15% Plan.

Cutback Asphalt—100% Ban .........ccccceeueenee. 0.23.

TSDFs—Federal Rule early iMPIEMENTALION ...........ooiuiiiiiiiie ettt e e sab bt e e sabe e e e bt e e e aabbeeeaanreeesanreeesnneeeanes 0.01.

Other Dry Cleaning—SCAQMD L1102 .......ccueiutiiiiitteeit et st ettt ettt e et she et eea bt e bt e ab st e bt e aa et et e e ea bt e saeeaabeenab e e nbeesaneenaeesaneeeee 1.01.

Stage | Enhancement—P/V Vents In 15% Plan.

Stage [l—Vapor ReCOVErY .........cccocvvevivieens In 15% Plan.

Nonroad Gasoline—Reformulated GASOINE .........c.eiiiiiiiiii ettt e e st e e sabr e e e san e e e e be e e e e nbeeesanreeean In 15% Plan.
Point Source Measures:

Gravure Printing—MACT early iMpPIEMENTALION ..........oiiiiiieiiiiie ettt e et e e e s e e e e s be e e e sbe e e anbeeesnreeesnnnas 0.01.

Web Offset Lithography—ACT control ...........ccccvevienieinicnneenn In 15% Plan.
Non-mandated On-Road Mobile Measures: Reformulated Gasoline . In 15% Plan.
I/M Reductions:High ENhanced iN 15% PIAN .........oiiiiiiiiiiei ettt et ekt sae et eeab e e s be e sen e e e e eareenbeean In 15% Plan.

EPA has determined that the
enhanced I/M program is the only
measure that would significantly
accelerate the date by which the 15%
requirement will be achieved. The EPA
proposes to determine that Virginia’s
15% plan does contain all measures,
including enhanced I/M, that achieves
reductions as soon as practicable. EPA
proposes to allow enhanced I/M
reductions which occur out until
November 15, 1999 to count toward the
15% emission reduction level for the
15% plan, since in doing so, the
Commonwealth will reach a 15% VOC
reduction as soon as practicable.

Virginia claimed a total of 24.6 tons/
day credit for this measure. In its May
15, 1995 15% plan submittal, the
Commonwealth evaluated the enhanced
I/M program using EPA’s Mobile5.0a
model with assumptions that called for
implementation of a centralized, IM240
test with pressure and purge testing, and
a program start date of January 1, 1995.
Since the time of the May 15, 1995
submittal, Virginia has revised its

enhanced I/M program and on March
27, 1996 submitted the redesigned
program to EPA pursuant to the
NHSDA. Virginia’s revised enhanced I/
M program is a biennial, decentralized,
test-and repair program network using
Accelerated Simulation Mode (ASM)
50/15 testing equipment scheduled to
begin testing by November 1997.
Virginia has designed its decentralized
network of testing stations to
accommodate biennial testing.

EPA has determined that Virginia
cannot accelerate the reductions by
initially requiring annual testing
because:

1. Without additional testing stations,
other requirements of the enhanced I/M
rule relating to motorist convenience
would suffer. Motorist convenience is
one important aspect that affects public
acceptance and effectiveness of the
enhanced I/M program.

2. Additional infrastructure changes
(e.g. more testing equipment, enlarging
or building new testing stations, and the
hiring and training of additional

inspectors) to the enhanced I/M

program would not come on-line in time
to afford a substantial increase in the
amount of reductions realized before
November 15, 1999.

3. The cost effectiveness of the
program would be adversely affected
because the additional costs would not
result in a corresponding amount of
reductions.

EPA proposes to determine that the
enhanced I/M program for Virginia’s
portion of the Metropolitan Washington,
DC nonattainment area achieves
reductions from enhanced I/M as soon
as practicable.

Because Virginia’s revised enhanced
I/M program is designed to meet EPA’s
high-enhanced performance standard
and will achieve essentially the same
number of testing cycles between start-
up and November 1999 as that modeled
in the regional 15% plan, EPA believes
that Virginia’s program will achieve
24.6 tons/day of reductions by 1997.
However, EPA has determined that
Virginia (with MWCOG) is best able to
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perform the definitive determination
because Virginia will use the same
highway network model that was used
to determine the 1990 base year
inventory and the 1996 on-road VOC
emissions budget used for
transportation conformity purposes.
(The same highway network model is
also used for conformity
determinations.) EPA has determined
that it would be appropriate to
condition approval of the Virginia 15%
plan upon Virginia remodeling the I/M
benefits to reflect all relevant
parameters (start date, network type, test
types for exhaust and purge/pressure
testing, waiver rates, cut points, etc.) of
the revised, enhanced I/M program and
show the I/M reductions needed to
make the 15% reduction are achieved
by no later than November 15, 1999. In
performing this remodeling
demonstration, the Commonwealth
should ensure that Tier 1 and RFG
benefits are considered. Benefits must
not be separated out on a tons per day
basis for each control measure, but
rather all mobile source measures
should be evaluated in the 1999 ““target
level”, as defined in the December 23,
1996 memorandum, calculation run.
EPA requires that such modeling be
done in accordance with EPA guidance.
EPA’s guidance for remodeling I/M for
15% Plans includes: 1) A Note to the
Regional Division Directors from John
Seitz and Margo Oge dated August 13,
1996 entitled ““Date by which States
Need to Achieve all the Reductions
Needed for the 15% Plan from I/M and
Guidance for Recalculation”, and 2) a
joint memorandum from Gay McGregor
and Sally Shaver dated December 23,
1996 entitled “Modeling 15% VOC
Reduction(s) from I/M in 1999—
Supplemental Guidance”.

A:s it relates to Virginia’s enhanced
I/M program, EPA proposes a
conditional interim approval of the 24.6
tons/day reduction from enhanced I/M
in the nonattainment area and Facquier
County provided Virginia meets the
conditions of the November 6, 1996
conditional interim approval of the
enhanced I/M program; receives full
EPA approval of its enhanced I/M
program; and remodels it’s enhanced I/
M program using the appropriate,
updated parameters (e.g. appropriate
start-date, etc).

E. Measures Not Evaluated

EPA is not taking action at this time
on the following control measures
contained in the Virginia 15% plan
submitted May 15, 1995:

Rule Effectiveness (RE) Improvements

Rule effectiveness is a means of
enhancing rule compliance or
implementation by industrial sources,
and is expressed as a percentage of total
available reductions from a control
measure. The default assumption level
for RE is 80%. Virginia estimated in this
control measure that RE at bulk
terminals will be improved from the
current level of 80% to 90% and RE at
tank truck unloading sources improved
from 70% to 91%. The resulting
estimated emission benefits are 1.7 tons/
day for bulk terminals and 1.3 tons/day
for tank truck unloading for a total of 3.0
tons/day. EPA is not taking action on
this control strategy in the May 15, 1995
Virginia 15% plan submittal, nor
deeming the 3.0 tons/day reduction
creditable toward the 15% ROP
requirement in this rulemaking.

Graphic Arts

This measure regulates emissions
from formerly uncontrolled small
lithographic printing operations, such as
heatset web, non-heatset web, non-
heatset sheet-fed, and newspaper non-
heatset web operations. VOCs are
emitted from the inks, fountain
solutions and solvents used to clean the
printing presses. This measure is
modeled on EPA’s draft documents
“Offset Lithographic Printing Control
Techniques Guideline” and
“Alternative Control Techniques
Document: Offset Lithographic
Printing”” announced in the Federal
Register, November 8, 1993. Virginia
claims 1.4 tons/day in emission benefits
from the 1996 projected year inventory
of lithographic printing sources. EPA is
not taking action on this control strategy
in the May 15, 1995 Virginia 15% plan
submittal, nor deeming the 1.4 tons/day
reduction creditable toward the 15%
ROP requirement in this rulemaking.

Municipal Landfill Emissions

This control measure is a state control
program regulating VOC emissions from
municipal landfills, utilizing landfill gas
capture and destruction systems. The
1996 projection year inventory for this
source category is 1.5 tons/day. Virginia

estimated that this rule would result in
a reduction of 0.4 tons/day. EPA is not
taking action on this control strategy in
the May 15, 1995 Virginia 15% plan
submittal, nor deeming the 0.4 tons/day
reduction creditable toward the 15%
ROP requirement in this rulemaking.

Surface Cleaning Operations

This measure amends the Virginia
regulation for surface cleaning (also
called cold cleaning and degreasing)
devices and operations for area sources
and requires more stringent emission
control requirements and enlarges the
field of applicable sources. Virginia’s
1996 projection year inventory in this
source category is 3.9 tons/day. Virginia
estimates that this measure would result
in a 10% reduction of emissions and
with 80% rule compliance resulting in
1.5 tons/day reduction credits. EPA is
not taking action on this control strategy
in the May 15, 1995 Virginia 15% plan
submittal, nor deeming the 1.5 tons/day
reduction creditable toward the 15%
ROP requirement in this rulemaking.

Non-CTG RACT to 50 TPY and 25 TPY

Section 182(b)(2)(B) of the Act
requires that serious ozone
nonattainment areas adopt rules to
require RACT for all VOC sources in the
nonattainment area not already subject
to RACT by any other SIP regulation
developed pursuant to a Control
Technique Guideline (CTG) that has
potential emissions of greater than or
equal to 50 TPY. On April 22, 1996
Virginia submitted a SIP revision to its
Non-CTG VOC RACT rule lowering the
major source definition to 25 tpy in the
Virginia portion of the Metropolitan
Washington DC nonattainment area.
EPA is approving the revisions to this
rule, 120-04-0407 “‘Standard for VOC
Compounds”, in a separate rulemaking
notice also published in today’s Federal
Register. The regulation currently
requires that sources with the potential
to emit 50 tpy or more achieve
compliance with RACT by May 31,
1995; and has been revised to require
sources with the potential to emit 25 tpy
or greater, but less than 50 tpy to
comply with RACT by May 31, 1996.

Virginia takes credit in the 15% plan
for reductions at five sources subject to
Non-CTG RACT to 50 tpy and three
individual sources subject to Non-CTG
RACT to 25 tpy (see table below).
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SOURCE SPECIFIC RACT WITH REDUCTIONS CLAIMED IN THE 15% PLAN

Currenlt J

contro Reduction :

Source name _emis- potential '?3)‘?%732”)5

sions(tons/ (%) Y
day)

Non-CTG RACT to 50 TPY:
Lorton Reform ........ 0.19 25 0.05
Tuscarora Plastics .................. 0.31 25 0.08
Insulated Building Systems ... 0.20 25 0.05
Treasure Chest Ad ................. 0.24 65 0.16
(21 [ o) {0 7=y o PRSP 0.23 25 0.06

Non-CTG RACT to 25 tpy:
THIMES JOUINA ....eiiiiiiee ittt e e ettt e e e e e et b et e e e e e saabaaeeeaeeesssasbeeeaeeeaassnbeeaaeeesantannnaaeeeaanne 0.06 65 0.04
Stephanson 0.13 65 0.08
1] PSPPSRI 0.12 25 0.03

Total RedUCHIONS CIAIME .......oiiiiiiiiiiieee et s e e e e e e e st re e e e e e s sssabssseeaeesssinrnnees | aeeesssisesseeessns | srvsveeeseesiniiunns 0.55

Virginia’s SIP approved generic RACT
rule does not apply individual process
emission limits on either source
categories or individual sources.
Emissions limits are an integral part of
a RACT determination and necessary for
enforceability. Emission limits on
sources must be established in
individual RACT determinations on a
source by source basis. Each RACT
determination must be SIP approved to
be federally enforceable and creditable
toward 15%. EPA is not taking action on
this control strategy in the May 15, 1995
Virginia 15% plan submittal, nor
deeming the combined 0.55 tons/day
reduction associated with the RACT
determinations creditable toward the
15% ROP requirement in this
rulemaking.

Pesticide Reformulation

This measure requires the use of low-
VOC content pesticides for consumer,
commercial and/or agricultural use.
Virginia claims that this measure results
in a reduction of 0.4 tons/day by
applying a 40% overall reduction to the
1996 base year projection emissions for
pesticide application. EPA is not taking
action on this control strategy in the
May 15, 1995 Virginia 15% plan
submittal, nor deeming the 0.4 tons/day
reduction creditable toward the 15%
ROP requirement in this rulemaking.

F. Reasonable Further Progress

The table below summarizes both the
proposed creditable measures and those
measures which EPA is not taking
action on in this rulemaking from
Virginia’s 15% plan for the
Metropolitan Washington DC area.

Summary of Creditable Emission Re-
ductions in the Commonwealth of
Virginia’s 15% Plan for the Washing-
ton DC Serious Ozone Nonattainment
Area (Tons/day)

CREDITABLE REDUCTIONS

FMVCP Tier | oo 11

Reformulated Gasoline:
ON-Road ......cccoevvveviiiiiiiiieeeen 9.3
Off-Road .......... 1.2
Auto Refinishing .... 2.1
AIM L 4.1
Consumer/Commercial Products .. 14
TCMS oo 0.8
Seasonal Open Burning Restrictions .. 2.6
Stage Il Vapor Recovery Nozzles 6.8
Stage | Enhancement ...........ccccoceeen. 0.5
Enhanced Inspection & Maintenance®l 23.7
Fauquier County .........cccoceeviiriiincnnens 0.9
Total Creditable ........................ 54.5

MEASURES EPA IS NOT TAKING
ACTION ON IN THIS RULEMAKING
Degreasing/Surface Cleaning enhance-

MENT .o 15
Graphic Arts—Offset lithography ....... 14
Rule Effectiveness Improvements ....... 3.0
Non-CTG RACT to 50 tpy .....ccccevvuveenne 0.4
Non-CTG RACT to 25 tpy .. 0.2
Municipal Landfills ............ 0.4
Pesticide Reformulation ...................... 0.4

Total No Action .......cccccoeeveennen. 7.3

1To conform with EPA’s proposal of con-
ditional interim approval of Virginia's en-
hanced I/M plan, EPA is proposing condi-
tional interim approval of the reduction
credits from Virginia’s enhanced I/M pro-
gram claimed in Virginia’s 15% plan.

EPA has evaluated the May 15, 1995
submittal for consistency with the Act,
applicable EPA regulations, and EPA
policy. On its face, Virginia’s 15% plan
achieves the required 15% VOC
emission reduction to meet Virginia’s
portion of the regional multi-state plan
to achieve the 15% ROP requirements of
section 182(b)(1) of the Act. However,
there are measures included in the

Virginia 15% plan, which may be
creditable towards the Act requirement,
but which are insufficiently
documented for EPA to take action on
at this time. While the amount of
creditable reductions for certain control
measures has not been adequately
documented to qualify for Clean Air Act
approval, EPA has determined that the
submittal for Virginia contains enough
of the required structure to warrant
conditional interim approval.
Furthermore, the May 15, 1995
submittal strengthens the Virginia SIP.

Based on EPA'’s preliminary review of
the draft revised regional 15% plan for
the Metropolitan Washington DC
nonattainment area, sent to EPA for
comment by the Commonwealth on
January 30, 1997, EPA believes that the
amount of VOC reduction that Virginia
needs to satisfy the 15% ROP
requirement in the Metropolitan
Washington D.C. area may be lower than
the 54.5 tons/day accounted for with
creditable measures in the May 15, 1995
submittal. The January 30, 1997 draft
revised plan includes revised
information for the 1990 base year
inventory and actual growth between
1990 and 1996, as opposed to projected
growth. The effect of these revisions
may lower the amount of creditable
emission reductions Virginia needs to
achieve its share of the 15% ROP
requirement.

I11. Proposed Action

In light of the above deficiencies and
to conform with EPA’s action proposing
conditional interim approval of
Virginia’s enhanced I/M program, EPA
is proposing conditional interim
approval of this SIP revision under
section 110(k)(4) of the Act.

EPA is proposing conditional interim
approval of the Virginia 15% plan for
the Virginia portion of the Metropolitan
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Washington D.C. nonattainment area if
Virginia commits, in writing, within 30
days of EPA’s proposal to correct the
deficiencies identified in this
rulemaking. These conditions are
described below. If the Commonwealth
does not make the required written
commitment to EPA within 30 days,
EPA is proposing in the alternative to
disapprove the 15% plan SIP revision.
If the Commonwealth does make a
timely commitment, but the conditions
are not met by the specified date within
one year, EPA is proposing that the
rulemaking will convert to a final
disapproval. EPA would notify Virginia
by letter that the conditions have not
been met and that the conditional
approval of the 15% plan has converted
to a disapproval. Each of the conditions
must be fulfilled by Virginia and
submitted to EPA as an amendment to
the SIP. If Virginia corrects the
deficiencies within one year of
conditional interim approval, and
submits a revised 15% plan as a SIP
revision, EPA will conduct rulemaking
to fully approve the revision. In order to
make this 15% plan approvable,
Virginia must fulfill the following
conditions by no later than 12 months
after EPA’s final conditional interim
approval:

1. Virginia’s 15% plan must be
revised to account for growth in point
sources.

2. Virginia must meet the conditions
listed in the November 6, 1996
conditional interim I/M rulemaking
notice, including its commitment to
remodel the I/M reductions using the
following two EPA guidance memos:
“Date by which States Need to Achieve
all the Reductions Needed for the 15
Percent Plan from 1/M and Guidance for
Recalculation,” note from John Seitz
and Margo Oge, dated August 13, 1996,
and “Modeling 15 Percent VOC
Reductions from I/M in 1999—
Supplemental Guidance”, memorandum
from Gay MacGregor and Sally Shaver,
dated December 23, 1996.

3. Virginia must remodel to determine
affirmatively the creditable reductions
from RFG, and Tier 1 in accordance
with EPA guidance.

4. Virginia must submit a SIP revision
amending the 15% plan with a
demonstration using appropriate
documentation methodologies and
credit calculations that the 54.5 tons/
day reduction, supported through
creditable emission reduction measures
in the submittal, satisfies Virginia’s 15%
ROP requirement for the Metropolitan
Washington DC nonattainment area.

After making all the necessary
corrections to establish the creditability
of chosen control measures, Virginia

must demonstrate that the 15%
emission reduction is obtained in the
Washington DC nonattainment area as
required by section 182(b)(1) of the Act
and in accordance with EPA’s policies
and guidance.

EPA and the Virginia Department of
Environmental Quality have worked
closely since the May 1995 submittal to
resolve all the issues necessary to fully
approve the 15% plan. The
Commonwealth is aware of the above
deficiencies and has addressed many of
the above-named deficiencies in the
draft revised regional plan. The
Commonwealth has stated that it
intends to submit additional
information to address all deficiencies
within the 15% plan. Therefore, while
some deficiencies currently remain in
the 15% plan, EPA believes that these
issues will be resolved no later than 12
months after EPA’s final conditional
interim approval. EPA will consider all
information submitted as a supplement
or amendment to the May 15, 1995
submittal prior to any final rulemaking
action.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

IV. Administrative Requirements

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

Conditional approvals of SIP
submittals under section 110 and
subchapter I, part D of the CAA do not

create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, EPA
certifies that it does not have a
significant impact on any small entities
affected. Moreover, due to the nature of
the Federal-State relationship under the
CAA, preparation of a flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

If the conditional interim approval is
converted to a disapproval under
section 110(k), based on the
Commonwealth’s failure to meet the
commitment, it will not affect any
existing Commonwealth requirements
applicable to small entities. Federal
disapproval of the Commonwealth
submittal does not affect its state-
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose a new Federal requirement.
Therefore, EPA certifies that this
disapproval action would not have a
significant impact on a substantial
number of small entities because it does
not remove existing requirements nor
does it substitute a new federal
requirement.

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
("Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action proposed does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
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governments, or to the private sector,
result from this action.

Under section 801(a)(1)(A) of the
Administrative Procedures Act (APA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, EPA submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule’” as defined by section
804(2) of the APA as amended.

The Regional Administrator’s
decision to approve or disapprove the
SIP revision pertaining to the Virginia
15% plan for the Washington, DC
nonattainment area will be based on
whether it meets the requirements of
section 110(a)(2)(A)-((K) and part D of
the Clean Air Act, as amended, and EPA
regulations in 40 CFR Part 51.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental regulations,
Reporting and recordkeeping, Ozone,
Volatile organic compounds.
Dated: February 25, 1997.
Stanley L. Laskowski,
Acting Regional Administrator.
[FR Doc. 97-6082 Filed 3-11-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81
[VA068-5018b, VA066-5018b; FRL-5688-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Designation of Areas for Air Quality
Planning Purposes; Virginia,;
Redesignation to Attainment of the
Hampton Roads Ozone Nonattainment
Area, Approval of the Maintenance
Plan and Mobile Emissions Budget

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve two
State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Virginia for the
purpose of establishing a maintenance
plan and a motor vehicle emissions
budget for the Hampton Roads ozone
nonattainment area. EPA is also
proposing to approve the request
submitted by the Commonwealth of
Virginia to redesignate the Hampton
Roads marginal ozone nonattainment
area to attainment of the National
Ambient Air Quality Standard (NAAQS)

for ozone. In the final rules section of
this Federal Register, EPA is approving
the Commonwealth’s SIP revisions and
redesignation request as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
SIP revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the Technical
Support Document (TSD) that has been
prepared by EPA on these rulemaking
actions. The TSD is available for public
inspection at the EPA Regional office
listed in the ADDRESSES section of this
document. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by April 11, 1997.

ADDRESSES: Written comments may be
mailed to David L. Arnold, Chief,
Ozone/Carbon Monoxide, and Mobile
Sources Section, Mailcode 3AT21, U.S.
Environmental Protection Agency—
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania, 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Persons interested in examining
these documents should schedule an
appointment with the contact person
(listed below) at least 24 hours before
the visiting day. Copies of the
documents relevant to this action are
also available at the Virginia
Department of Environmental Quality,
629 East Main Street, Richmond,
Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Kristeen Gaffney, Ozone/Carbon
Monoxide and Mobile Sources Section
(3AT21), USEPA—Region Ill, 841
Chestnut Building, Philadelphia,
Pennsylvania 19107, or by telephone at:
(215) 566-2092. Questions may also be
addressed via e-mail, at the following
address:
Gaffney.Kristeen@epamail.epa.gov
[Please note that only written comments
can be accepted for inclusion in the
docket.]

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
action of the same title which is located

in the Rules and Regulations section of
this Federal Register.

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Hydrocarbons,

Incorporation by reference,

Intergovernmental relations, Nitrogen

dioxide, Ozone, Reporting and

recordkeeping requirements.
Authority: 42 U.S.C. 7401-7671q.
Dated: February 5, 1997.

W. Michael McCabe,

Regional Administrator, Region Ill.

[FR Doc. 97-6077 Filed 3—11-97; 8:45 am]

BILLING CODE 6560-50-P

40 CFR Part 80
[FRL-5708-9]

Regulations of Fuels and Fuel
Additives: Extension of the
Reformulated Gasoline Program to the
Phoenix, Arizona Moderate Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of public hearing.

SUMMARY: This document announces the
time and place for a public hearing
regarding EPA’s proposed rule to set an
implementation date for the Phoenix
0zone nonattainment area to be a
covered area for all purposes in the
federal reformulated gasoline (RFG)
program. By letter dated January 17,
1997, the Governor of the State of
Arizona applied to EPA to include the
Phoenix moderate ozone nonattainment
area in the federal reformulated gasoline
program (RFG). Pursuant to the
Governor’s letter and the provisions of
section 211(k)(6) of the Clean Air Act,
on February 18, 1997 EPA published in
the Federal Register a Notice of
Proposed Rulemaking (NPRM ) (62 FR
7197). In the NPRM, EPA proposed to
apply the prohibitions of subsection
211(k)(5) to the Phoenix, Arizona
nonattainment area.

DATES: EPA will conduct a public
hearing on the proposed rule from 8:00
a.m. until noon on March 18, 1997, in
Phoenix, Arizona. Written comments on
this proposed rule will be accepted for
30 days following the hearing, until
April 17, 1997.

ADDRESSES: The public hearing will be
held from 8:00 a.m. until noon at the
Arizona Department of Environmental
Quality Public Hearing Room, 3033
North Central Avenue, Phoenix, Arizona
85012. If additional time is needed to
hear testimony, the hearing will
continue from 1:00 until 5:00 p.m. in
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the Arizona Department of
Environmental Quality Public Meeting
Room, 3033 North Central Avenue,
Phoenix, Arizona 85012. Materials
relevant to this document have been
placed in Docket A-97—-02. The docket
is located at the Air Docket Section,
Mail Code 6102, U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460, in room M-1500
Waterside Mall. Documents may be
inspected from 8:00 a.m. to 5:30 p.m. A
reasonable fee may be charged for
copying docket material. An identical
docket is also located in EPA’s Region
IX office in Docket A-AZ-97. The
docket is located at 75 Hawthorne
Street, AIR-2, 17th Floor, San
Francisco, California 94105. Documents
may be inspected from 9:00 a.m. to noon
and from 1:00—4:00 p.m. A reasonable
fee may be charged for copying docket
material.

Written comments should be
submitted (in duplicate, if possible) to
Air Docket Section, Mail Code 6102,
U.S. Environmental Protection Agency,
401 M Street, SW, Washington, DC
20460. A copy should also be sent to
Janice Raburn at U.S. Environmental
Protection Agency, Office of Air and
Radiation, 401 M Street, SW (6406)),
Washington, DC 20460. A copy should
also be sent to EPA Region IX, 75
Hawthorne Street, AIR-2, 17th Floor,
San Francisco, CA 94105.

FOR FURTHER INFORMATION CONTACT:
Janice Raburn at U.S. Environmental
Protection Agency Office of Air and
Radiation, 401 M Street, SW (6406)),
Washington, DC 20460, (202) 233-9000.
SUPPLEMENTARY INFORMATION: A copy of
this notice is available on the OAQPS
Technology Transfer Network Bulletin
Board System (TTNBBS) and on the
Office of Mobile Sources”” World Wide
Web cite, http://www.epa.gov/
OMSWWW. The TTNBBS can be
accessed with a dial-in phone line and
a high-speed modem (PH# 919-541—
5742). The parity of your modem should
be set to none, the data bits to 8, and
the stop bits to 1. Either a 1200, 2400,
or 9600 baud modem should be used.
When first signing on, the user will be
required to answer some basic
informational questions for registration
purposes. After completing the
registration process, proceed through
the following series of menus:

(M) OMS

(K) Rulemaking and Reporting

(3) Fuels

(9) Reformulated gasoline

A list of ZIP files will be shown, all of
which are related to the reformulated
gasoline rulemaking process. Today’s
action will be in the form of a ZIP file

and can be identified by the following
title: OPTOUT.ZIP. To download this
file, type the instructions below and
transfer according to the appropriate
software on your computer:
<D>ownload, <P>rotocol, <E>xamine,
<N>ew, <L>ist, or <H>elp
Selection or <CR> to exit: D
filename.zip
You will be given a list of transfer
protocols from which you must choose
one that matches with the terminal
software on your own computer. The
software should then be opened and
directed to receive the file using the
same protocol. Programs and
instructions for de-archiving
compressed files can be found via
<S>ystems Utilities from the top menu,
under <A>rchivers/de-archivers. Please
note that due to differences between the
software used to develop the document
and the software into which the
document may be downloaded, changes
in format, page length, etc. may occur.
Regulated entities. Entities potentially
regulated by EPA’s proposal are those
which produce, supply or distribute
motor gasoline. Regulated categories
and entities include:

Category Examples of regulated entities

Industry .... | Petroleum refiners, motor gaso-

line distributors and retailers.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
business would be regulated under the
proposed rule, you should carefully
examine the list of areas covered by the
reformulated gasoline program in
§80.70 of title 40 of the Code of Federal
Regulations. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

I. Background and Discussion of
Proposal

Under section 211(k)(6) of the Clean
Air Act, as amended (Act), the
Administrator of EPA shall require the
sale of reformulated gasoline in an
ozone nonattainment area classified as
Marginal, Moderate, Serious, or Severe
upon the application of the governor of
the state in which the nonattainment
area is located. The application of the
prohibition of section 211(k)(5) to the
Phoenix ozone nonattainment area

could take effect no later than January
17, 1998 under section 211(k)(6)(A),
which stipulates that the effective
program date must be no “later than
January 1, 1995 or 1 year after [the
Governor’s] application is received,
whichever is later.” For the Phoenix
nonattainment area, EPA could establish
an effective date for the start of the RFG
program anytime up to this date. EPA
considers that January 17, 1998 would
be the latest possible effective date,
since EPA expects there to be sufficient
domestic capacity to produce RFG and
therefore has no current reason to
extend the effective date beyond one
year after January 17, 1998. EPA stated
in the proposal that it believes there is
adequate domestic capability to support
the current demand for RFG nationwide
as well as the addition of the Phoenix
area.

Although 8 211(k)(6) provides the
Administrator discretion to establish the
effective date as she deems appropriate
and allows EPA to consider whether
there is sufficient domestic capacity to
produce RFG in establishing the
effective date, EPA does not have
discretion to deny a Governor’s request.
Therefore, the scope of EPA’s proposal
is limited to setting an effective date for
Phoenix’s opt-in to the RFG program
and not to decide whether Phoenix
should in fact opt in. For this reason,
EPA is only soliciting comments
addressing the appropriate
implementation date and whether there
is sufficient capacity to produce RFG,
and is not soliciting comments that
support or oppose Phoenix participating
in the program. EPA also notes that
comments regarding Arizona’s request
for an RVP waiver under section
211(c)(4), EPA opt-out procedures, or
federal enforcement issues would not be
relevant to the limited scope of this
rulemaking.

The Governor’s request seeks an
implementation date of June 1 for the
RFG program in the Phoenix area.
However, pursuant to its discretion to
set an effective date under §211(k)(6),
EPA proposed two implementation
dates. EPA proposed to apply the
prohibitions of subsection 211(k)(5) to
the Phoenix, Arizona ozone
nonattainment area as of the effective
date of the rule, or June 1, 1997
whichever is later, for all persons other
than retailers and wholesale purchaser-
consumers. This date applies to the
refinery level and all other points in the
distribution system other than the retail
level (i.e., refiners, importers, and
distributors). For retailers and wholesale
purchaser-consumers, EPA proposed to
apply the prohibitions of subsection
211(k)(5) to the Phoenix, Arizona ozone
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nonattainment area 30 days after the
effective date for the rule, or July 1,
1997, whichever is later. As of the
implementation date for the various
parties, this area will be treated as a
covered area for all purposes of the
federal RFG program for the relevant
parties. EPA asks for comment on
whether retailers and wholesale
purchaser-consumers believe they could
comply with federal RFG in less than 30
days from the effective date set for
persons other than retailers and
wholesale purchaser-consumers.

On February 18, 1997, EPA also
published a Direct Final Rule (62 FR
7164) setting an effective date for the
Phoenix ozone nonattainment area to be
a covered area in the federal RFG
program. Subsequent to publication,
EPA received several requests for a
hearing from interested parties. Thus,
EPA will soon publish in the Federal
Register a notice to indicate the
withdrawal of the Direct Final Rule.

I1. Procedures for Public Participation

A. Comments and the Public Docket

The scope of EPA’s proposal is
limited to setting an effective date for
Phoenix’s opt-in to the RFG program
and not to decide whether Phoenix
should in fact opt in. For this reason,
EPA is only soliciting comments
addressing the appropriate
implementation date and whether there
is sufficient capacity to produce RFG,
and is not soliciting comments that
support or oppose Phoenix participating
in the program. EPA also asks for
comment on whether retailers and
wholesale purchaser-consumers believe
they could comply with federal RFG in
less than 30 days from the effective date
set for persons other than retailers and
wholesale purchaser-consumers. EPA
also notes that comments regarding
Arizona’s request for an RVP waiver
under section 211(c)(4), EPA opt-out
procedures, or federal enforcement
issues would not be relevant to the
limited scope of this rulemaking.

Persons with comments containing
proprietary information must
distinguish such information from other
comments to the greatest extent and
label it as ““Confidential Business
Information.” If a person making
comments wants EPA to base the final
rule in part on a submission labeled as
confidential business information, then
a non-confidential version of the
document which summarizes the key
data or information should be placed in
the public docket. Information covered
by a claim of confidentiality will be
disclosed by EPA only to the extent
allowed by the procedures set forth in

40 CFR part 2. If no claim of
confidentiality accompanies the
submission when it is received by EPA,
it may be made available to the public
without further notice to the person
making comments.

B. Public Participation

Any person desiring to present
testimony regarding this proposed rule
at the public hearing (see DATES) should
notify the contact person listed above of
such intent as soon as possible. A sign-
up sheet will be available at the
registration table the morning of the
hearing for scheduling testimony for
those who have not notified the contact
person. This testimony will be
scheduled on a first come, first serve
basis to follow the previously scheduled
testimony.

EPA suggests that approximately 50
copies of the statement or material to be
presented be brought to the hearing for
distribution to the audience. In
addition, EPA would find it helpful to
receive an advance copy of any
statement or material to be presented at
the hearing in order to give EPA staff
adequate time to review such material
before the hearing. Such advance copies
should be submitted to the contact
person listed previously.

The official records of the hearing will
be kept open for 30 days following the
hearing to allow submission of rebuttal
and supplementary testimony. All such
submittals should be directed to the Air
Docket, Docket No. A—97-02 (see
ADDRESSES).

Ms. Lori Stewart, Fuels
Implementation Group Leader, Fuels
and Energy Division, Office of Mobile
Sources, is hereby designated Presiding
Officer of the hearing. The hearing will
be conducted informally and technical
rules of evidence will not apply.
Because a public hearing is designed to
give interested parties an opportunity to
participate in the proceeding, there are
no adversary parties as such. Statements
by participants will not be subject to
cross examination by other participants.
A written transcript of the hearing will
be placed in the above docket for
review. Anyone desiring to purchase a
copy of the transcript should make
individual arrangements with the court
reporter recording the proceeding. The
Presiding Officer is authorized to strike
from the record statements which she
deems irrelevant or repetitious and to
impose reasonable limits on the
duration of the statement of any
witness. EPA asks that persons who
testify attempt to limit their testimony
to ten minutes, if possible. The
Administrator will base her decision
with regard to Arizona’s request on the

record of the public hearing and on any
other relevant written submissions and
other pertinent information. This
information will be available for public
inspection at the EPA Air Docket,
Docket No. A—97—-02 (see ADDRESSES).

Dated: March 5, 1997.
Mary D. Nichols,

Assistant Administrator for Air and
Radiation.

[FR Doc. 97-6216 Filed 3-11-97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 22 and 101
[WT Docket No. 97-81, FCC 97-58]

Multiple Address Systems

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This Notice of Proposed Rule
Making (NPRM) proposes to amend the
Commission’s rules in order to
streamline licensing procedures and
provide additional flexibility for
Multiple Address Systems (MAS)
licensees. These proposals were adopted
as part of the Commission’s continuing
effort to establish a flexible regulatory
framework for spectrum allocations. The
effects of these proposals would be to
maximize the use of radio frequency
spectrum allocated to MAS.

DATES: Comments are due on or before
April 21, 1997. Reply comments are due
on or before May 6, 1997.

ADDRESSES: You must send comments
and reply comments to the Office of the
Secretary, Federal Communications
Commission, Washington, DC 20554.
You may also file informal comments by
electronic mail. You should address
informal comments to bjames@fcc.gov.
You must put the docket number of this
proceeding on the subject line (*“WT
Docket No. 97-81""). You must also
include your full name and Postal
Service mailing address in the text of
the message. Comments on the
information collections contained
herein should be submitted to Dorothy
Conway, Federal Communications
Commission, Room 234, 1919 M Street,
NW., Washington, DC 20554, or via the
internet to dconway@fcc.gov, and to
Timothy Fain, OMB Desk Officer, 10236
NEOB, 725-17th Street, NW.,
Washington, DC 20503 or via the
internet to fain __ t@al.eop.gov.

FOR FURTHER INFORMATION CONTACT: Bob
James of the Commission’s Wireless
Telecommunications Bureau at (202)
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418-0680 or via email at
bjames@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s NPRM,
FCC 97-58, adopted February 19, 1997,
and released February 27, 1997. The full
text of this NPRM is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text may
be purchased from the Commission’s
copy contractor, ITS, Inc., 2100 M Street
NW., Suite 140, Washington, DC 20037,
telephone (202) 857-3800.

Paperwork Reduction Act

This NPRM contains either a
proposed or modified information
collection. As part of the Commission’s
continuing effort to reduce paperwork
burdens, we invite the general public,
the Office of Management and Budget
(OMB), and other agencies to take this
opportunity to comment on the
information collections contained in
this NPRM, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13. Public and agency
comments are due at the same time as
other comments on this NPRM; OMB
comments are due 60 days after the
publication of this NPRM in the Federal
Register. Comments should address: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

Summary of Notice

1. This NPRM seeks to further the
development and implementation of
MAS. Accordingly, this NPRM
tentatively concludes that the 932/941
MHz and 928/959 MHz MAS bands
should be designated for subscriber-
based services and licensed on a
geographic basis, with service areas
based on the U.S. Department of
Commerce’s Economic Areas. In this
vein, licensees providing such
subscriber-based services would be
presumed telecommunications carriers
and would be required to meet liberal
construction/coverage requirements
with their service areas. Further, the
Commission proposes to resolve
mutually exclusive applications for the
932/941 MHz and 928/959 MHz MAS
licenses through competitive bidding.

2. In contrast to the subscriber-based
services discussed above, this NPRM
tentatively concludes that the 928/952/
956 MHz MAS bands should be
designated exclusively for private use
and seeks comment on whether these
bands should continue to be licensed on
a site-by-site basis or should be licensed
on a geographic basis. The Commission
also proposes to set aside five channel
pairs in the 932/941 MHz MAS bands,
to be licensed on a first-come, first-
served basis, for Federal Government/

Public Safety communications.
3. This NPRM also seeks to further the

development of MAS by reducing
regulatory burdens and increasing
flexibility for all MAS licensees. For
example, the Commission proposes to
simplify and streamline the MAS
licensing process. The Commission also
proposes to increase operational
flexibility by allowing MAS licensees to
provide mobile and fixed operations on
a co-primary basis with point-to-point
and point-to-multipoint operations.
Further, the Commission seeks
comment on whether 12.5 kHz or larger
blocks of spectrum should be available
to MAS licensees in order to broaden
the range of communications services
possible using MAS spectrum.

4. Finally, effective February 19, 1997,
this NPRM suspends the acceptance and
processing of MAS applications in the
932/941 MHz and 928/959 MHz bands,
and subscriber-based MAS applications
in the 928/952/956 MHz bands, except
certain pending applications,
applications for minor modifications,
and applications for license assignment
or transfer of control, during the
pendency of this rule making. This
suspension, however, does not affect
MAS applications for private, internal
communications in the 928/952/956
MHz bands.

5. This is a non-restricted notice and
comment rule making proceeding. Ex
Parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in Commission rules. See
generally 47 CFR 1.1202, 1.1203, and
1.1206(a).

6. Pursuant to applicable procedures
set forth in Sections 1.415 and 1.419 of
the Commission’s Rules, 47 CFR 1.415
and 1.419, interested parties may file
comments on or before April 21, 1997,
and reply comments on or before May
6, 1997. To file formally in this
proceeding, you must file an original
and four copies of all comments, reply
comments, and supporting comments. If
you want each Commissioner to receive
a personal copy of your comments, you
must file an original plus nine copies.
You must send comments and reply
comments to Office of the Secretary,

Federal Communications Commission,
Washington, DC 20554. You may also
file informal comments by electronics
mail. You should address informal
comments to bjames@fcc.gov. You must
put the docket number of the
proceeding on the subject line (“WT
Docket No. 97-81""). You must also
include your full name and Postal
Service mailing address in the text of
the message. Formal and informal
comments and reply comments will be
available for public inspection during
regular business hours in the F.C.C.
Reference Center of the Federal
Communications Commission, Room
239, 1919 M Street, NW., Washington,
DC 20554.

7. Authority for issuance of this
NPRM is contained in Sections 4(i),
303(r), and 309(j) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(r), and
309()).

List of Subjects
47 CFR Part 22

Communications common carriers,
Radio, Reporting and recordkeeping
requirements.

47 CFR Part 101

Radio, Reporting and recordkeeping
requirements.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Note:This attachment will not be published
in the Code of Federal Regulations.

Attachment

Initial Regulatory Flexibility Analysis

1. Pursuant to the Regulatory Flexibility
Act (RFA), see 5 U.S.C. 603, the Commission
has prepared this Initial Regulatory
Flexibility Analysis (IRFA) of the expected
impact on small entities of the policies and
rules proposed in this NPRM. Written public
comments are requested on the IRFA.
Comments must be identified as responses to
the IRFA and must be filed by the deadlines
for comments on the NPRM. The Secretary
shall cause a copy of this NPRM to be sent
to the Chief counsel for Advocacy of the
Small Business Administration, in
accordance with 5 U.S.C. 603(a).

A. Reason for Action

2. This NPRM requests public comment on
our proposals to maximize the use of
spectrum allocated to Multiple Address
Systems in the Microwave Service. These
proposals include: (1) Converting licensing of
MAS spectrum for which the principal use
will involve, or is reasonably likely to
involve, “‘subscriber-based” services, from
site-by-site licensing to geographic area
licensing, (2) simplifying and streamlining
the MAS licensing procedures and rules, (3)
increasing licensee flexibility to provide
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communication services that are responsive
to dynamic demands, and (4) employing
competitive bidding procedures (auctions) to
resolve mutually exclusive applications for
MAS spectrum for which the principal use
will involve, or is reasonably likely to
involve, “‘subscriber-based” services, In
addition, by this NPRM we temporarily
suspend the acceptance and processing of
MAS applications, with the exception of
applications in a few noted categories.

B. Objectives

3. In attempting to maximize the use of
MAS spectrum, we continue our efforts to
establish a flexible regulatory framework for
spectrum allocations that will, among other
things, provide opportunities for continued
development of competitive new service
offerings by allowing flexible use of
spectrum, expedite market entry through
modified licensing procedures, and promote
technological innovation by eliminating
unnecessary regulatory burdens.

C. Legal Basis

4. The authority for this action is contained
in Sections 4(i), 303(r), and 309(j) of the
Communications Act of 1934, as amended,
47 U.S.C. 154(i), 303(r), and 309(j). See also
Administrative Procedure Act, 5 U.S.C. §553.

D. Description and Estimate of Small Entities
Affected

5. Pursuant to the Contract with America
Advancement Act of 1996, Public Law 104—
121, 110 Stat. 847 (1996), the Commission is
required to estimate in its Final Regulatory
Flexibility Analysis the number of small
entities to which a rule will apply, provide
a description of such entities, and assess the
impact of the rule on such entities. The
Regulatory Flexibility Act defines a “‘small
business” to be the same as a ““small business
concern’” under the Small Business Act
unless the Commission has developed one or
more definitions that are appropriate to its
activities. Under the Small Business Act, a
“*small business concern’ is one that: (1) Is
independently owned and operated; (2) is not
dominant in its field of operation; and (3)
meets any additional criteria established by
the Small Business Administration (SBA). To
assist the Commission in this analysis,
commenters are requested to provide
information regarding how many MAS
entities, total, would be affected by the
various proposals on which the Commission
seeks comment in this NPRM. In particular,
we seek estimates of how many affected
entities will be considered “‘small
businesses.” In this regard, we ask
commenters to note that we have requested
comment regarding the establishment of a
small business definition for MAS for the
purpose of competitive bidding.

6. The proposals in the NPRM would effect
MAS licensees and applicants for licenses.
Such entities fall into two categories: (1)
Those using MAS spectrum for which the
principal use involves, will involve, or is
reasonably likely to involve, *‘subscriber-
based”” (commercial) services, and (2) those
using, or intending to use, MAS spectrum to
provide for their own internal
communications needs. Theoretically, it is
also possible that an entity could fall into

both categories. The spectrum uses in the two
categories differ markedly.

7. With respect to the first category, neither
the Commission nor the Small Business
Administration (SBA) has developed a
specific definition of small entities
applicable to MAS licensees that provide
commercial subscription services. The
applicable definition of small entity in this
instance appears to be the definition under
the SBA rules applicable to establishments
engaged in radiotelephone communications.
This definition provides that a small entity
is any entity employing fewer than 1,500
persons. See 13 CFR 121.201, Standard
Industrial Classification (SIC) Code 4812. The
1992 Census of Transportation,
Communications and Utilities, conducted by
the Bureau of the Census, which is the most
recent information available, shows that only
12 radiotelephone firms out of a total of 1,178
such firms operated during 1992 had 1,000
or more employees. Therefore, whether or
not any or all of these 12 firms are MAS
commercial service providers, nearly all
MAS commercial service providers are small
businesses by the Small Business
Administration’s definition. The
Commission’s licensing database indicates
that, as of November 8, 1996, there were a
total of 8,171 MAS station authorizations. Of
these, 1087 authorizations were for common
carrier service.

8. Alternatively, under the SBA rules, the
applicable definition of small entity for MAS
licensees that provide commercial
subscription services may also be applicable
to establishments primarily engaged in
furnishing telegraph and other message
communications. This definition provides
that a small entity is an entity with annual
receipts of $5 million or less. See 13 CFR
121.201, Standard Industrial Classification
(SIC) Code 4822. 1992 Census data, which is
the most recent information available,
indicates that, of the 286 firms under this
category, 247 had annual receipts of $4.999
million or less. We seek comment on whether
the appropriate definition for such MAS
licensees is SIC Code 4812, SIC Code 4822,
or both.

9. The Commission seeks comment on the
number of small entities that currently
provide commercial MAS subscription
service, and the number of small entities that
would anticipate filing applications to
provide such service under the various
proposals described in the NPRM. We seek
comment on whether we should conclude,
for purposes of the Final Regulatory
Flexibility Analysis in this matter, that all
MAS commercial communications service
providers are small entities.

10. With respect to the second category,
which consist of entities that use or seek to
use MAS spectrum to provide for their own
internal communications needs, we note that
MAS serves an essential role in a range of
industrial, business, land transportation, and
public safety activities. These radios are used
by companies of all sizes operating in
virtually all U.S. business categories. Because
of the array of users, the Commission has not
developed (nor would it be possible to
develop) a definition of small entities
specifically applicable to such MAS users.

Nor is there a precise SBA definition. In this
context we again seek comment on whether
the appropriate definition of small entity
under the SBA rules is that applicable to
radiotelephone companies: any entity
employing fewer than 1,500 persons. See 13
CFR 121.201, Standard Industrial
Classification (SIC) Code 4812. Again,
alternatively, we seek comment on the
appropriateness of defining such MAS
licensees under SIC Code 4822, concerning
establishments primarily engaged in
furnishing telegraph or other message
communications, or perhaps under both
Codes 4812 and 4822. For the purpose of
determining whether a licensee is a small
business as defined by the Small Business
Administration, each licensee would need to
be evaluated within its own business area.
The Commission’s licensing database
indicates that, as of November 8, 1996, of the
8,171 total MAS station authorizations, 7,084
authorizations were for private radio service,
and of these, 426 were for private mobile
service.

11. We seek comment on the number of
small entities that use MAS spectrum for
their internal communications needs.
Further, we seek comment on the number of
small entities that are likely to apply for
licenses, under the various proposals
described in the NPRM, to obtain spectrum
for their own internal communications
needs. Because any entity engaged in a
business or commercial activity is eligible to
hold an MAS license, the proposals in the
NPRM could prospectively affect any small
business in the United States interested in
using MAS for its own communications
needs. In other words, the universe of
prospective or possible MAS users includes
all U.S. small businesses.

12. The RFA also includes small
governmental entities as a part of the
regulatory flexibility analysis. The definition
of a small governmental entity is one with
populations of fewer than 50,000. There are
85,006 governmental entities in the nation.
This number includes such entities as states,
counties, cities, utility districts and school
districts. There are no figures available on
what portion of this number has populations
of fewer than 50,000. However, this number
includes 38,978 counties, cities and towns,
and of those, 37,566, or 96 percent, have
populations of fewer than 50,000. The
Census Bureau estimates that this ratio is
approximately accurate for all governmental
entities. Thus, of the 85,006 governmental
entities, we estimate that 96 percent, or
81,600, are small entities that may be affected
by our rules.

13. Again, we have requested comment
regarding the establishment of a refined small
business definition for MAS for the purpose
of competitive bidding. This NPRM does not
propose any definition, but merely seeks
comment on this issue.

E. Reporting, Recordkeeping, and Other
Compliance Requirements

14. If we have competitive bidding to
award certain MAS licenses, as proposed,
and also establish a small business definition
for the purpose of competitive bidding, then
all small businesses that choose to participate
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in these services will be required to
demonstrate that they meet the criteria set
forth in quality as small businesses. See
generally 47 CFR Part 1, Subpart Q
(competitive bidding proceedings). Any
small business applicant wishing to avail
itself of small business provisions will need
to make the general financial disclosures
necessary to establish that the small business
is in fact small.

15. If this occurs, prior to auction each
small business applicant will be required to
submit an FCC Form 175, OMB Clearance
Number 3060-0600. The estimated time for
filling out an FCC Form 175 is 45 minutes.
In addition to filing an FCC Form 175, each
applicant must submit information regarding
the ownership of the applicant, any joint
venture arrangements or bidding consortia
that the applicant has entered into, and
financial information which demonstrates
that a small business wishing to qualify for
installment payments and bidding credits is
a small business. Applicants that do not have
audited financial statements available will be
permitted to certify to the validity of their
financial showings. While many small
businesses have chosen to employ attorneys
prior to filing an application to participate in
an auction, the rules are proposed so that a
small business working with the information
in a bidder information package can file an
application on its own. When an applicant
wins a license, it will be required to submit
an FCC Form 494 (common carrier) or FCC
Form 402 (private radio), which will require
technical information regarding the
applicant’s proposals for providing service.
This application will require information
provided by an engineer who will have
knowledge of the systems design. (Also, the
Commission is currently developing a single,
consolidated MAS form, FCC Form 415,
which will eventually supersede both Form
494 and Form 402.)

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposals

16. None.

G. Significant Alternatives Minimizing the
Impact on Small Entities Consistent With the
Stated Objectives

17. The NPRM solicits comment on a
variety of proposals, some of which are
described below. Any significant alternatives
presented in the comments will be
considered. As noted, we have requested
comment regarding the establishment of a
small business definition for MAS. We also
seek comment generally on the existence of
small entities in MAS and how many total
entities, existing and potential, would be
affected by the proposed rules in the NPRM.
Finally, we request that each commenter
identify whether it is a ‘““small business”
under either of the two SBA definitions
described supra—either employing fewer
than 1,500 employees (for radiotelephone
communications companies) or having
annual receipts of $5 million or less (for
telegraph or other message communications
companies).

18. The Commission expects that licensing
subscriber-based MAS bands by geographic
area, as proposed, will assist small

businesses. As described supra, such
licensing makes expansion of operations
easier, and this flexibility assists all licenses,
including small business licensees. We also
believe that the proposed EA geographic area
service area is large enough to support the
services contemplated while being small
enough to be attractive to small business
entities. The NPRM also proposes a purely
private allocation for licenses using MAS
solely for internal uses. In addition, the
proposed flexible approach to the build-out
of MAS systems will assist licensees,
including small business licensees, in
designing and implementing their particular
business plans, while the partitioning and
disaggregation proposals will assist those
small businesses that might otherwise be
unable to acquire a “full’’ license as currently
configured. Finally, we believe that the
proposed spectrum auction will assist small
entities desiring to obtain MAS licenses. This
approach gets licenses to those most likely to
use them most effectively. By contrast, when
awarding licenses by lotteries it is only
coincidental when the license is awarded to
the entity best suited to using the license.
Using lotteries, therefore, creates uncertainty
for all would-be licensees, including those
that are small business. We seek comment on
all proposals and alternatives described in
the NPRM, and the impact that such
proposals and alternatives might have on
small entities.

[FR Doc. 97-6166 Filed 3-11-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[1.D. 021197C]

International Code of Conduct for
Responsible Fisheries; Second Draft
Implementation Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability; request
for comments.

SUMMARY: NMFS announces the
availability of a second Draft
Implementation Plan (Plan) for the Code
of Conduct for Responsible Fisheries
(Code) and invites review and comment.
The purpose and intended effect of this
action is to improve the document and
inform the public of its content.

DATES: Comments should be submitted
on or before April 28, 1997

ADDRESSES: Send comments to Matteo
Milazzo, International Fisheries
Division, Office of Sustainable
Fisheries, NMFS, 1315 East-West
Highway, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Matteo Milazzo, 301-713-2276.
SUPPLEMENTARY INFORMATION: On July
25,1996, NMFS announced the
availability of an initial Plan for the
Code in the Federal Register (61 FR
38703) and requested comments by
September 23, 1996. At the close of this
period, it became clear that several of
the public comments raised substantive
issues. During the same period, two
other relevant developments took place.
First, the Congress passed numerous
and significant amendments to the
Magnuson-Stevens Fishery
Conservation and Management Act in
the form of the Sustainable Fisheries
Act (SFA) and, second, NOAA/NMFS
moved into the final and substantive
phase of its long-term program planning
exercise, the NMFS Fisheries Strategic
Plan.

The requirements of the SFA and the
Strategic Plan point in the same
directions as the Code. In effect, NMFS
will implement the Code domestically
as it carries out its Congressionally
mandated responsibilities and the
objectives of the Strategic Plan.
Accordingly, NMFS has redrafted the
Plan, taking into account (1) the
comments received on the first draft; (2)
the guidance provided by Congress in
the Sustainable Fisheries Act; and (3)
the long-term program planning that is
being developed through the NMFS
Fisheries Strategic Plan.

With this notice, NMFS notifies the
public of the second draft’s availability
for comment. It includes the Agency’s
definition of a sustainable fishery, i.e.,
one in which the rate or level of fishing
mortality does not jeopardize the
capacity of the fishery to produce the
maximum sustainable yield on a
continuing basis.

For further background and rationale
for the Plan, please refer to the notice of
availability published on July 25, 1996.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 6, 1997.

Nancy Foster,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 97-6193 Filed 3—11-97; 8:45 am]
BILLING CODE 3510-22-F

50 CFR Part 630
[1.D.0305978]

Atlantic Tuna Fisheries; Public
Hearings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.



Federal Register / Vol.

62, No. 48 / Wednesday, March 12,

1997 / Proposed Rules 11411

ACTION: Notice of public hearings;
request for comments.

SUMMARY: NMFS will hold four public
hearings to receive comments from
fishery participants and other members
of the public regarding proposed
amendments to regulations governing
the Atlantic tuna fisheries. The
proposed rule would amend regulations
governing the Atlantic tuna fisheries to:
Divide the large school-small medium
size class quota and the large medium-
giant quotas of Atlantic Bluefin Tuna
(ABT) into north and south regional
subquotas; establish a new tuna permit
program to provide for category
changes, annual renewals and the
collection of fees; establish authority for
self-reporting for ABT landed under the
Angling category; prohibit the retention
of ABT less than the large medium size
class by vessels permitted in the General
category; prohibit all fishing by persons
aboard vessels permitted in the General
category on designated restricted-fishing
days; and prohibit the use of spotter
aircraft except in purse seine fisheries.
The proposed regulatory amendments
are necessary to achieve domestic
management objectives for the Atlantic
tuna fisheries.
DATES: See SUPPLEMENTARY INFORMATION
for dates, times, and locations of the
public hearings. Written comments on
the proposed rule must be received on
or before March 31, 1997.
ADDRESSES: See SUPPLEMENTARY
INFORMATION for the public hearing
locations. Written comments should be
sent to Rebecca Lent, Acting Chief,
Highly Migratory Species Management
Division (F/SF1), National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910.
Clearly mark the outside of the envelope
“Atlantic Tuna Comments.”
FOR FURTHER INFORMATION CONTACT:
Mark Murray-Brown at 508-281-9260
for the Gloucester, MA, hearing or
Christopher Rogers at 301-713-2347 for
other hearings, or for general
information.
SUPPLEMENTARY INFORMATION: The
proposed regulatory amendments that
are the subject of the hearings are
necessary to improve management and
monitoring of the U.S. Atlantic tuna
fisheries, to implement the 1996
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
recommendations, and to enhance
collection of data to improve assessment
of the environmental, economic, and
social impacts of the fisheries.

A complete description of the
measures, and the purpose and need for
the proposed action, is contained in the

proposed rule published March 4, 1997
(62 FR 9726) and is not repeated here.
Copies of the proposed rule may be
obtained by writing (see ADDRESSES) or
calling one of the contact persons (see
FOR FURTHER INFORMATION CONTACT).

The proposed rule provided a
comment period of 30 days duration
ending on March 31, 1997.

The public hearing schedule is as
follows:

Tuesday, March 18, 1997, Gloucester,
MA, 7-9 p.m. Milton Fuller School (on
Blackburn Circle) 4 School House Rd.

Gloucester, MA 01930

For information call: (508) 281-9260

Thursday, March 20, 1997, Manteo,
NC, 7-9 p.m. North Carolina Aquarium

Airport Road

Manteo, NC 27954

For information call: (301) 713-2347

Tuesday, March 25, 1997, Toms River,
NJ, 7-9 p.m. Holiday Inn

290 State Highway 37 East

Toms River, NJ 08753

For information call: (301) 713-2347

Thursday, March 27, 1997, Silver
Spring, MD, 9 a.m. - 12 noon NOAA/
NMFS

1305 East-West Highway, Room
1we611

Silver Spring, MD 20910

For information call: (301) 713-2347

The purpose of this notice is to alert
the interested public of hearings and
provide for public participation. These
hearings are physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Rebecca Lent by March 14, 1997 (see
ADDRESSES).

Authority: 16 U.S.C. 971 et seq.
Dated: March 6, 1997.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-6195 Filed 3-11-97; 8:45 am]
BILLING CODE 3510-22-F

50 CFR Part 648
[1.D. 022897B]

Mid-Atlantic Fishery Management
Council; Public Hearings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public hearings; request for
comments.

SUMMARY: The Mid-Atlantic Fishery
Management Council (Council) will

hold public hearings to allow for input
on Amendment 10 to the Fishery
Management Plan for the Summer
Flounder, Scup, and Black Sea Bass
Fisheries (FMP).

DATES: Written comments on
Amendment 10 will be accepted until
April 25, 1997. The public hearings are
scheduled to be held from March 25 to
April 10, 1997. See SUPPLEMENTARY
INFORMATION for specific dates and
times.

ADDRESSES: Send comments to David R.
Keifer, Executive Director, Mid-Atlantic
Fishery Management Council, Room
2115 Federal Building, 300 South New
Street, Dover, DE 19904.

The hearings will be held in
Massachusetts, Rhode Island,
Connecticut, New York, New Jersey,
Maryland, Virginia, and North Carolina.
See SUPPLEMENTARY INFORMATION for
locations of the hearings.

FOR FURTHER INFORMATION CONTACT:
David R. Keifer, Executive Director,
302—-674-2331.

SUPPLEMENTARY INFORMATION:

Background

Amendments 2 through 9 to the FMP,
as adopted by the Council and the
Atlantic States Marine Fisheries
Commission and approved by NMFS,
established procedures for setting
annual catch specifications, including
recreational harvest limits and
commercial quotas, for summer
flounder, scup, and black sea bass,
established minimum fish sizes,
required that commercial vessels and
party and charter boats obtain permits,
established overfishing definitions for
the three species, established limited
entry of additional vessels into the
fisheries for the three species,
implemented minimum mesh net
regulations in the three fisheries and
developed a dealer and vessel reporting
system.

The preferred management measures
for Amendment 10 adopted by the
Council for hearings are:

1. Modify the commercial minimum
mesh regulations such that the
minimum mesh provisions (currently
5.5—-inch (13.10 cm) diamond mesh)
apply to the entire net;

2. Continue the moratorium on entry
of additional commercial vessels into
the summer flounder fishery;

3. Remove the requirement that a
vessel with a moratorium permit must
land summer flounder at some point
during a 52-week period to retain the
moratorium permit;

4. Require that states document all
summer flounder commercial landings
in their state that are not otherwise
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included in the Federal monitoring of
permit holders;

5. Implement a provision such that
any state could be granted de minimus
status if commercial summer flounder
landings during the last preceding
calendar year were less than 0.1 percent
of the total coastwide quota;

6. Prohibit transfer of summer
flounder at sea; and

7. Establish a special state permit for
party/charter vessels to allow the
possession of summer flounder parts
smaller than the minimum size.

In addition, proposed Amendment 10
will reconsider the vessel replacement
criteria and commercial quota system
implemented by Amendment 2.

Public Hearings

All hearings will begin at 7 p.m.,
except the New York hearings, which
will begin at 7:30 p.m. The dates and
locations of the hearings are scheduled
as follows:

1. Tuesday, March 25, 1997—Dunes
Manor Hotel, 28th Street and the Ocean,
Ocean City, MD.

2. Monday, April 7, 1997—North
Carolina State Aquarium, Airport Road,
Manteo, NC.

3. Monday, April 7, 1997—
Massachusetts Maritime Academy, 101
Academy Drive, Buzzards Bay, MA.

4. Monday, April 7, 1997—Marine
and Academic Center, Kingsborough
Community College, Manhattan Beach,
NY.

5. Tuesday, April 8, 1997—Cornell
Coop Extension Office, 246 Griffing
Avenue, Riverhead, NY.

6. Tuesday, April 8, 1997—Holiday
Inn, Routes 1 and 138, S. Kingston, RI.

7. Tuesday, April 8, 1997—Joslyn
Hall, Carteret Community College, 3505
Arendell Street, Morehead City, NC.

8. Wednesday, April 9, 1997—Cape
May Extension Office, Dennisville Road,
Cape May Courthouse, NJ.

9. Wednesday, April 9, 1997—Quality
Inn Lake Wright, 6280 Northampton
Boulevard, Norfolk, VA.

10. Wednesday, April 9, 1997—
Holiday Inn, I-95 and Thames Road,
New London, CT.

11. Thursday, April 10, 1997—
Holiday Inn, 290 State Highway, 37
East, Toms River, NJ.

The hearings will be tape recorded
with the tapes filed as the official
transcript of the hearings.

These hearings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Joanna Davis at
the Council (see ADDRESSES) at least 5
days prior to the hearing date.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 5, 1997.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-6071 Filed 3—11-97; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE
Animal and Plant Health Inspection
Service

[Docket No. 96—-086-2]

Public Meeting; Center for Veterinary
Biologics

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of public meeting.

SUMMARY: This is the second notice to
producers of veterinary biological
products, product users, and other
interested persons that we are holding a
seventh annual public meeting to
discuss current regulatory and policy
issues related to the manufacture,
distribution, and use of veterinary
biological products. This notice also
announces the agenda for the public
meeting.

PLACE, DATES, AND TIMES OF MEETING: The
seventh annual public meeting will be
held in the Scheman Building at the
lowa State Center, Ames, IA, on
Tuesday and Wednesday, April 15 and
16, 1997, from 8 a.m. to approximately
5 p.m. each day.

FOR FURTHER INFORMATION CONTACT:

Ms. Kay Wessman, Center for Veterinary
Biologics, Inspections and Compliance,
Veterinary Services, APHIS, 223 South
Walnut Avenue, Ames, IA, telephone
(515) 232-5785; fax (515) 232-7120; or
e-mail kwessmanaphis.usda.gov.
SUPPLEMENTARY INFORMATION: The
Animal and Plant Health Inspection
Service (APHIS) previously announced
that it was scheduling the seventh
annual public meeting on veterinary
biologics in Ames, IA, on April 15 and
16, 1997 (See 61 FR 64499, December 5,
1996, docket No. 96—086-1). In its
notice for the meeting, APHIS requested
interested persons to submit topics to be
included in the meeting’s agenda. Based
on the submissions received and other
considerations, the agenda for the

seventh annual meeting includes, but is
not limited to, the following topics:

. The Center for Veterinary Biologics;
. Program activity updates;

. Postmarketing surveillance;

. International harmonization;

. Electronic transmissions;

. Implementation on 9 CFR 113.8 for
in vitro testing;

7. Regulatory reform;

8. Implementation of new standards
for antibody products;

9. Informal meetings; and

10. Open discussion.

During the ““open discussion’ portion
of the meeting, attendees will have the
opportunity to present their views on
any matter concerning the APHIS
veterinary biologics program. Comments
may be either impromptu or prepared.
Persons wishing to make a prepared
statement should indicate their
intention to do so at the time of
registration, by indicating the subject of
their remarks and the appropriate time
they would like to speak. APHIS
welcomes and encourages the
presentation of comments at the
meeting.

“Registration forms, lodging
information, and copies of the agenda
for the seventh annual public meeting
may be obtained from the person listed
under FOR FURTHER INFORMATION
CONTACT. Advance registration is
required. The deadline for advance
registration is March 24, 1997. A block
of total rooms has been set aside for this
meeting until this date: Early
reservations is strongly encouraged.

Authority: 21 U.S.C. 151-159.

Done in Washington, DC, this 7th day of
March 1997.

Terry L. Medley,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 97-6202 Filed 3-11-97; 8:45 am]
BILLING CODE 3410-34-P

oA WNE

Forest Service

San Juan Wildlife and Fuels
Improvement Projects, Tahoe National
Forest; Nevada County, California

AGENCY: Forest Service, USDA.

ACTION: Notice; Intent to prepare
environmental impact statement.

SUMMARY: Notice is hereby given that
the Forest Service will prepare an
environmental impact statement (EIS)

for a proposal to implement a Fuels and
Wildlife improvement project on the
Nevada County Ranger District. This
project is intended to utilize vegetative
manipulation, biomass removal, and
prescribed fire to lower existing fire
hazards and improve wildlife habitat in
the project area. There will be some
timber harvest included in the project to
help accomplish desired levels of crown
closures and spacing of standing trees.
the EIS described herein pertains only
to the treatment areas as outlined within
the San Juan Project proposals.

The Forest Service gives notice of the
full environmental analysis and
decision making process that will occur
on the Proposed Action so that
interested and affected people, along
with local, State and other Federal
agencies are aware of how they may
participate and contribute to the final
decision. The Tahoe National Forest
invites written input concerning issues
specific to the Proposed Action.

The Proposed Action is to establish a
series of treatment areas over 2,500
acres along the Graniteville Road north
east of Nevada City. The area lies within
the Nevada City Ranger District of the
Tahoe National Forest. The proposed
project includes 700 acres of prescribed
burning, 328 acres of oak culturing, 452
acres of shrub modification, and 1,619
acres of commercial thinning which will
generate approximately 5.2 MMBF. The
intent of the project is to lower levels of
existing living and dead fuels that could
contribute to the spread and intensity of
a wildlife event in the area. The design
of the project will allow the
manipulation of the existing stand
structure to be done in such a manner
that will also enhance wildlife habitat
and migration corridors. The exclusion
of fire from the area over the past 100
years has affected fire potential and has
degraded wildlife habitat due to
overgrowth in the area. Alternatives to
the proposed action will be developed
by March, 1997.

Internal scoping and public comments
to date have identified the following
issues: Affect of project on California
Spotted Owl, Goshawk and deer habitat,
effects of timber harvest on soil stability,
use of prescribed fire near existing
residence, the level of forest products
that the project may provide, visual
integrity of the area, the stability of
affected watersheds and any potential
erosion.
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DATES: Input concerning issues with the
Proposed Action must be received by
March 24, 1997.

ADDRESSES: Direct written input and
guestions about the Proposed Action
and Environmental Impact Statement to
the Forest Supervisor, Tahoe National
Forest, P.O. Box 6003, Nevada City, CA.
95959-6003. Telephone (916)265-4531.

FOR FURTHER INFORMATION CONTACT:
Howard Carlson, Project Leader, Nevada
City Ranger District, Tahoe National
Forest, P.O. Box 6003, Nevada City, CA.
95959-6003. Telephone (916)265-4531.

SUPPEMENTARY INFORMATION: The EIS
will tier to the Tahoe National Forest
Land and Resource Management Plan
and Forest Plan EIS. The purpose of the
Proposed Action is four-fold.

1. Address public concerns about
potential destruction of private and
public lands due to uncontrolled
wildfires.

2. Improve the existing state of the
forested areas in such a manner that
wildlife within the area will have better
forage, habitat, cover, and migration
corridors.

3. Improve the overall health of the
timber stands by removing undesirable
understory and other weakened or high-
risk trees.

4. Provide forest products for the
forest products industry.

Public Scoping Process: A letter
describing the Proposed Action was
mailed to a list of interested parties on
January 9, 1997. An article describing
the project and soliciting information/
concerns from the public was published
in the “The Union” newspaper in Grass
Valley, CA. On February 18, 1997. The
Tahoe National Forest plans to issue a
scoping letter to all interested publics in
March, 1997. A public meeting with
potentially interested parties and
specialists occurred on February 22,
1997.

The comment period on the draft
environmental impact statement will be
45 days from the date the
Environmental Protection Agency
publishes the notice of availability in
the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of a draft EIS must structure
their participation in the environmental
review of the proposal so the it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
“Vermont Yankee Nuclear Power Corp.
v. NRDC”, 435 U.S. 519, 533 (1978).
Also, environmental objections that

could be raised at the draft EIS stage but
that are not raised until after completion
of the final EIS may be waived or
dismissed by the courts. “City of
Angoon v. Hodel*, 803 F.2d 1016, 1022
(9th Cir. 1986) and *““Wisconsin
Heritages, Inc. v. Harris”, 490 F Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45-
day comment period on the draft EIS so
that substantive comments and
objections are made available to the
Forest Service at a time when it can
meaningfully consider them and
respond to them in the final EIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the Proposed Action,
comments on the draft EIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft EIS or the merits
of the alternatives formulated and
discussed in the statement. (Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.)

A draft EIS is expected to be available
for agency and public review by April
1997. A final EIS is expected to be
completed by June 1997 and
documented by a Record of Decision.

The responsible official for the EIS
and decision is John H. Skinner, Forest
Supervisor, Tahoe National Forest, P.O.
Box 6003, Nevada City, CA 95959-6003.

Dated: March 4, 1997.
John H. Skinner,
Forest Supervisor.
[FR Doc. 97-6138 Filed 3-11-97; 8:45am)]
BILLING CODE 3410-11-M

Grain Inspection, Packers and
Stockyards Administration, USDA

Iron Range Livestock Exchange, Inc.;
Aitkin, Minnesota; Correction

A notice of the posting of certain
stockyards listing their facility number,
name, and location was published in the
Federal Register on February 7, 1997,
(62 FR 5795). This notice is to correct
the posting number assigned to Iron
Range Livestock Exchange, Inc., to read
MN-192.

Done at Washington, D.C., this 4th day of
March 1997.

Daniel L. Van Ackeren,

Director, Livestock Marketing Division,
Packers and Stockyards Programs.

[FR Doc. 97-6097 Filed 3—11-97; 8:45 am]
BILLING CODE 3410-EN-P

BLACKSTONE RIVER VALLEY
NATIONAL HERITAGE CORRIDOR
COMMISSION

Blackstone River Valley National
Heritage Corridor; Notice of Meeting

Notice is hereby given in accordance
with Section 552b of Title 5, United
States Code, that a meeting of the
Blackstone River Valley National
Heritage Corridor Commission will be
held on Thursday, March 27, 1997.

The Commission was established
pursuant to Public Law 99-647. The
purpose of the Commission is to assist
federal, state and local authorities in the
development and implementation of an
integrated resource management plan
for those lands and waters within the
Corridor.

The meeting will convene at 7:00 p.m.
in the Auditorium of Valley Resource,
Inc., 1595 Mendon Road, Cumberland,
RI for the following reasons:

1. Update on Cumberland Projects
2. Welcome Workshops; The Plan
3. Commission Business

It is anticipated that about twenty
people will be able to attend the session
in addition to the Commission
members.

Interested persons may make oral or
written presentations to the Commission
or file written statements. Such requests
should be made prior to the meeting to:
Susan K. Moore, Executive Director,
Blackstone River Valley National
Heritage Corridor Commission, One
Depot Square, Woonsocket, Rl 02895,
Tel.: (401) 762-0250.

Further information concerning this
meeting may be obtained from Susan K.
Moore, Executive Director of the
Commission at the aforementioned
address.

Susan K. Moore,

Executive Director, BRVNHCC.

[FR Doc. 97-5624 Filed 3-6-97; 8:45 am]
BILLING CODE 4310-70-P

DEPARTMENT OF COMMERCE

Submission For OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
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clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Census 2000 Dress Rehearsal Special
Place Facility Questionnaire Operation.

Form Number(s): DX-351.

Agency Approval Number: 0607-0786.

Type of Request: Reinstatement, with
change, of an expired collection.

Burden: 125 hours.

Number of Respondents: 500.

Avg Hours Per Response: 15 minutes.

Needs and Uses: Planning is currently
underway for the Census 2000 Dress
Rehearsal which is an integral part of the
overall planning process for the Year 2000
Decennial Census. The Census Bureau must
provide everyone in the dress rehearsal sites
the opportunity to be counted including
persons living at group quarters (GQs)
(student dorms, shelters, group homes, etc.)
and housing units (HUs) at and/or associated
with special places (SPs). One of the major
requirements for enumeration of persons at
SP facilities is to identify the GQs and any
associated HUs at each SP.

We will maintain a file of SPs and
GQs for the dress rehearsal sites that
was created from the 1990 census GQ
files and updated from ongoing
programs and other activities that will
be carried out for the Census 2000 Dress
Rehearsal.

Another operation that will assist in
updating our list of SPs and GQs is
called the Special Place Facility
Questionnaire Operation. In this
operation we plan to phone each SP
within the Census 2000 Dress Rehearsal
sites and conduct computer assisted
interviews to identify and collect
updated information about the GQs and
HUs at each SP using the DX-351
Special Place Facility Questionnaire.

Affected Public: Businesses or other for-
profit, Individuals or households, Not-for-
profit institutions.

Frequency: One-time.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13 USC, Sections 141
and 193.

OMB Desk Officer: Jerry Coffey, (202) 395—
7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
DOC Forms Clearance Officer, (202)
482-3272, Department of Commerce,
room 5327, 14th and Constitution
Avenue, NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Jerry Coffey, OMB Desk
Officer, room 10201, New Executive
Office Building, Washington, DC 20503.

Dated: March 6, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-6162 Filed 3-11-97; 8:45 am]
BILLING CODE 3510-07-P

National Institute of Standards and
Technology

Announcing a Meeting of the
Computer System Security and Privacy
Advisory Board

AGENCY: National Institute of Standards
and Technology.

ACTION: Notice of meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, 5 U.S.C. App.,
notice is hereby given that the Computer
System Security and Privacy Advisory
Board will meet Monday, March 24 and
Tuesday, March 25, 1997 from 9:00 a.m.
to 5:00 p.m. The Advisory Board was
established by the Computer Security
Act of 1987 (P.L. 100-235) to advise the
Secretary of Commerce and the Director
of NIST on security and privacy issues
pertaining to Federal computer systems.
All sessions will be open to the public.
DATES: The meeting will be held on
March 24 and 25, 1997, from 9:00 a.m.
to 5:00 p.m.

ADDRESSES: The meeting will take place
at the National Institute of Standards
and Technology, Administration
Building, Lecture Room D, Gaithersburg,
Maryland 20899—-0001.

AGENDA!:

—Welcome and Overview

—Ilssues Update

—Public Key Infrastructure and Related
Issues

—Computerized Privacy Issues/
Standards Review

—Privacy Database Development

—Pending Business

—Public Participation

—Agenda development for June meeting

—Wrap-Up

PUBLIC PARTICIPATION: The Board agenda

will include a period of time, not to

exceed thirty minutes, for oral

comments and questions from the

public. Each speaker will be limited to

five minutes. Members of the public

who are interested in speaking area

asked to contact the Board Secretariat at

the telephone number indicated below.

In addition, written statements are

invited and may be submitted to the

Board at any time. Written statements

should be directed to the Information

Technology Laboratory, Building 820,

Room 426, National Institute of

Standards and Technology,

Gaithersburg, MD 20899-0001. It would
be appreciated if fifteen copies of
written material were submitted for
distribution to the Board by March 21,
1997. Approximately 20 seats will be
available for the public and media.
FOR FURTHER INFORMATION CONTACT:
Mr. Edward Roback, Board Secretariat,
Information Technology Laboratory,
National Institute of Standards and
Technology, Building 820, Room 426,
Gaithersburg, MD 20899-0001,
telephone: (301) 975-3696.

Dated: March 5, 1997.
Elaine Bunten-Mines,
Director, Program Office.
[FR Doc. 97-6177 Filed 3-11-97; 8:45 am]
BILLING CODE 3510-13-M

National Oceanic and Atmospheric
Administration

Northeast Region Federal Fisheries
Permits Family of Forms

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before May 12, 1997.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington
DC 20230; and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington DC 20503 (Attention:
NOAA Desk Officer).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Andrew A. Rosenberg
Ph.D., Regional Administrator, National
Marine Fisheries Service, 1 Blackburn
Drive, Gloucester, MA 01930.

SUPPLEMENTARY INFORMATION:
|. Abstract

NOAA is requesting emergency OMB
review of new requirements needed for
the implementation of Framework
Adjustment 20 (Framework 20) to the
Fishery Management Plan in the
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Northeast Multispecies Fishery (FMP).
Action is requested by March 17, 1997.
Specifically, Framework 20 would
implement a gillnet vessel effort-
reduction program (by including a cap
on the number of nets and revising
days-at-sea monitoring), and implement
programs to re-direct effort off of the
overexploited cod stock in the Gulf of
Maine (GOM) area. These measures
need to be in effect before May 1, 1997
(the start of the 1997/1998 fishing year)
in order to achieve the objectives of the
FMP in that fishing year. Failure to have
them in effect at the start of the 1997/
1998 fishing year would cause
administrative problems and prove
unnecessarily confusing to the industry.
Implementation also cannot be delayed
because of the need to make days-at-sea
allocations, implement effort-reduction
programs in the gillnet fishery, re-direct
focus off of the overexploited cod stock
in the GOM area, and reduce discards at
sea to the maximum extent practicable
(as required by the Magnuson-Stevens
Fishery Conservation and Management
Act). These measures, combined with
the measures currently in place, are
critical to the overall success of the FMP
to rebuild the principal multispecies
stocks and mitigate some of its impacts.
It is anticipated that these measures will
curb a recent pattern of effort
displacement into the GOM inshore area
that resulted from initial phases of
effort-reduction programs under
Amendments 5, 6, and 7 to the FMP.
Emergency approval of this request is
essential to the mission of the National
Marine Fisheries Service (NMFS).

As emergency approvals under the
PRA are for a very limited duration, this
notice also requests public comments on
a follow-up submission that will be
made to OMB under standard review
procedures.

A number of specific information
requirements are contained in
Framework 20. These measures require
that multispecies gillnet vessels select to
fish under a “‘Day gillnet” and “Trip
gillnet” category designation; adds effort
reduction requirements for Day gillnet
vessels—a requirement to take 120 days
out of the gillnet fishery, and the
requirement to request tags for, and tag,
gillnets; adds a call in requirement for
vessels exceeding the cod trip limit
when fishing north of 42°00" N. latitude;
and adds a cod trip limit exemption
program for the cod fishery south of
42°00' N. latitude.

1. Method of Collection

Declarations and requests for net tags
are made by form. Cod hail reports and
exemption requests are made by phone.

111. Data

OMB Number: 0648—-0202.

Form Number: None.

Type of Review: Emergency and Regular
Submission.

Affected Public: Individuals and
businesses (fishermen).

Estimated Number of Respondents: 2,500.

Estimated Time Per Response: 5 minutes
for category changes, 3 minutes to declare the
120 days out of the fishery, 1 minute to
attach each tag, 3 minutes to report cod
catch, and 2 minutes to request cod limit
exemption.

Estimated Total Annual Burden Hours:
1,999.

Estimated Total Annual Cost to Public:
$30,240 for tags.

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: March 6, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-6161 Filed 3-11-97; 8:45 am]
BILLING CODE 3510-22-P

Final Certification for the Automation
of 11 Weather Service Offices (WSQOs)

ACTION: Notice.

SUMMARY: On March 3, 1997 the Under
Secretary of Commerce for Oceans and
Atmosphere approved and transmitted
11 automation certifications to
Congress.

EFFECTIVE DATE: March 12, 1997.

ADDRESSES: Requests for copies of the
final automation certification packages
should be sent to Tom Beaver, Room
09356, 1325 East-West Highway, Silver
Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Julie Scanlon at 301-713-1698 ext 151.

SUPPLEMENTARY INFORMATION: The 11
automation certifications were proposed
in the Federal Register notice published
on September 30, 1996 and the 60-day
public comment period closed on
November 29, 1996. There were no
public comments received. The
Modernization Transition Committee
(MTC) considered and endorsed these
11 automation certifications at its
December 12, 1996 meeting, concluding
that these certifications would not result
in any degradation of service.

(1) Grand Island, NE

(2) Bristol, TN

(3) Columbus, GA

(4) Macon, GA

(5) Port Arthur, TX

(6) Waco, TX

(7) Bakersfield, CA

(8) Helena, MT

(9) Phoenix, AZ

(10) Reno, NV

(11) salem, OR

After consideration that no public
comments were received and the MTC
endorsements, the Under Secretary of
Commerce for Oceans and Atmosphere
approved all 11 automation
certifications and transmitted them to
Congress on March 3, 1997. Certification
approval authority was delegated from
the Secretary to the Under Secretary in
June 1996. The NWS is now completing
the certification requirements by
publishing the final automation
certifications in the Federal Register.

Dated: March 6, 1997.
Elbert W. Friday, Jr.,
Assistant Administrator for Weather Services.
[FR Doc. 97-6136 Filed 3-11-97; 8:45 am]
BILLING CODE 3510-12-M

[1.D. 030697A]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of an application for
modification 8 to scientific research
permit 825 (P513).

SUMMARY: Notice is hereby given that
the Columbia River Inter-Tribal Fish
Commission in Portland, OR (CRITFC)
has applied in due form for a
modification to a permit authorizing
takes of endangered and threatened
species for scientific research purposes.
DATES: Written comments or requests for
a public hearing on this application
must be received on or before April 11,
1997.

ADDRESSES: The application and related
documents are available for review in
the following offices, by appointment:
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Office of Protected Resources, F/PR3,
NMFS, 1315 East-West Highway, Silver
Spring, MD 20910-3226 (301-713—
1401); and

Environmental and Technical
Services Division, 525 NE Oregon
Street, Suite 500, Portland, OR 97232—
4169 (503-230-5400).

Written comments or requests for a
public hearing should be submitted to
the Chief, Environmental and Technical
Services Division, Portland.

SUPPLEMENTARY INFORMATION: CRITFC
requests a modification to a permit
under the authority of section 10 of the
Endangered Species Act of 1973 (ESA)
(16 U.S.C. 1531-1543) and the NMFS
regulations governing ESA-listed fish
and wildlife permits (50 CFR parts 217—
227).

CRITFC (P513) requests modification
8 to scientific research permit 825 for
increases in the takes of adult and
juvenile, threatened, Snake River
spring/summer chinook salmon
(Oncorhynchus tshawytscha) and
juvenile, threatened, Snake River fall
chinook salmon (Oncorhynchus
tshawytscha) associated with additional
sampling locations and a new study
designed to measure the survival,
migration rate, and growth of hatchery
and wild subyearling fall chinook
salmon emigrating from major mainstem
tributaries of the Snake River above
Lower Granite Dam. Also for
modification 8, CRITFC requests a take
of adult, threatened, Snake River fall
chinook salmon associated with
spawning ground surveys. Permit 825
currently authorizes CRITFC takes of
adult and juvenile, threatened, Snake
River spring/summer chinook salmon;
juvenile, threatened, Snake River fall
chinook salmon; and juvenile,
endangered, Snake River sockeye
salmon (Oncorhynchus nerka)
associated with six studies: Juvenile
chinook salmon surveys, Imnaha River
subbasin monitoring, spawning ground
surveys, scale sampling,
cryopreservation of chinook salmon
gametes, and a gas bubble trauma study.
ESA-listed adult salmon are proposed to
be captured at Bonneville Dam on the
Snake River, anesthetized, examined
and sampled for scales, allowed to
recover from the anesthetic, and
released. ESA-listed adult salmon are
also proposed to be observed during
spawning ground surveys and carcasses
collected. Post-spawned, ESA-listed,
adult male salmon are also proposed to
be collected, anesthetized, sampled for
scales and gametes, allowed to recover
from the anesthetic, and released. ESA-
listed juvenile salmon are proposed to
be observed by snorkeling; captured,

handled, and released; or captured,
anesthetized, examined or sampled for
scales or tagged with passive integrated
transponders or marked with dye,
allowed to recover from the anesthetic,
and released. An increase in juvenile,
ESA-listed, Snake River spring/summer
chinook salmon indirect mortalities is
requested. Juvenile, ESA-listed, Snake
River fall chinook salmon indirect
mortalities are also requested.
Modification 8 would be valid for the
duration of the permit. Permit 825
expires on December 31, 1997. Those
individuals requesting a hearing on the
permit modification request should set
out the specific reasons why a hearing
would be appropriate (see ADDRESSES).
The holding of such a hearing is at the
discretion of the Assistant
Administrator for Fisheries, NOAA. All
statements and opinions contained in
the above application summary are
those of the applicant and do not
necessarily reflect the views of NMFS.

Dated: March 6, 1997.
Robert C. Ziobro,

Acting Chief, Endangered Species Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 97-6194 Filed 3-11-97; 8:45 am]

BILLING CODE 3510-22-F

COMMISSION OF FINE ARTS
Notice of Meeting

The Commission of Fine Arts’ next
meeting is scheduled for 20 March 1997
at 10:00 AM in the Commission’s offices
in the Pension Building, Suite 312,
Judiciary Square, 441 F Street, N.W.,
Washington, D.C. 20001 to discuss
various projects affecting the
appearance of Washington, D.C.,
including buildings, memorials, parks,
etc.; also matters of design referred by
other agencies of the government.

Inquiries regarding the agenda and
requests to submit written or oral
statements should be addressed to
Charles H. Atherton, Secretary,
Commission of Fine Arts, at the above
address or call the above number.

Dated in Washington, D.C. 5 March 1997.
Charles H. Atherton,
Secretary.
[FR Doc. 97-6144 Filed 3-11-97; 8:45 am]
BILLING CODE 6330-01-M

CONSUMER PRODUCT SAFETY
COMMISSION

Commission Agenda and Priorities/
Government Performance and Results
Act (GPRA); Public Hearing

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of public hearing.

SUMMARY: The Commission will conduct
a public hearing to receive views from
all interested parties about its agenda
and priorities for Commission attention
during fiscal year 1999, which begins
October 1, 1998, and about its draft
strategic plan, to be submitted to
Congress September 30, 1997, pursuant
to the Government Performance and
Results Act (GPRA). Participation by
members of the public is invited.
Written comments and oral
presentations concerning the
Commission’s agenda and priorities for
fiscal year 1999, and strategic plan will
become part of the public record.

DATES: The hearing will begin at 10 a.m.
on May 13, 1997. Written comments and
requests from members of the public
desiring to make oral presentations must
be received by the Office of the
Secretary not later than April 29, 1997.
Persons desiring to make oral
presentations at this hearing must
submit a written text of their
presentations not later than May 6,

1997.

ADDRESSES: The hearing will be in room
420 of the East-West Towers Building,
4330 East-West Highway, Bethesda,
Maryland 20814. Written comments,
requests to make oral presentations, and
texts of oral presentations should be
captioned ‘““Agenda, Priorities and
Strategic Plan’ and mailed to the Office
of the Secretary, Consumer Product
Safety Commission, Washington, D.C.
20207, or delivered to that office, room
502, 4330 East-West Highway, Bethesda,
Maryland 20814.

FOR FURTHER INFORMATION CONTACT: For
information about the hearing, a copy of
the strategic plan (available April 1,
1997), or to request an opportunity to
make an oral presentation, call or write
Rockelle Hammond, Office of the
Secretary, Consumer Product Safety
Commission, Washington, D.C. 20207;
telephone (301) 504-0800; telefax (301)
504-0127.

SUPPLEMENTARY INFORMATION:
Statutory Requirements

Section 4(j) of the Consumer Product
Safety Act (CPSA) (15 U.S.C. 2053(j))
requires the Commission to establish an
agenda for action under the laws it



11418

Federal Register / Vol. 62, No. 48 / Wednesday, March

12, 1997 / Notices

administers, and, to the extent feasible,
to select priorities for action at least 30
days before the beginning of each fiscal
year. Section 4(j) of the CPSA provides
further that before establishing its
agenda and priorities, the Commission
shall conduct a public hearing and
provide an opportunity for the
submission of comments. In addition,
section 306(d) of the Government
Performance and Results Act (GPRA) (5
U.S.C. 306(d)) requires the Commission
to seek comments from interested
parties on the agency’s proposed
strategic plan. The strategic plan is a
GPRA requirement. The plan will
provide an overall guide to the
formulation of future agency actions and
budget requests. A final strategic plan is
required to be submitted to the Office of
Management and Budget and Congress
not later than September 30, 1997. (5
U.S.C. 306(a)).

The Office of Management and Budget
requires all Federal agencies to submit
their budget requests 13 months before
the beginning of each fiscal year. The
Commission is formulating its budget
request for fiscal year 1999, which
begins on October 1, 1998. This budget
request must reflect the contents of the
agency’s strategic plan developed under
GPRA.

The Commission is charged by
Congress with protecting the public
from unreasonable risks of injury
associated with consumer products. The
Commission enforces and administers
the Consumer Product Safety Act (15
U.S.C. 2051 et seq.); the Federal
Hazardous Substances Act (15 U.S.C.
1261 et seq.); the Flammable Fabrics Act
(15 U.S.C. 1191 et seq.); the Poison
Prevention Packaging Act (15 U.S.C.
1471 et seq.); and the Refrigerator Safety
Act (15 U.S.C. 1211 et seq.). Standards
and regulations issued under provisions
of those statutes are codified in the Code
of Federal Regulations, title 16, chapter
Il

Purpose of the Public Hearing

The Commission will conduct a
public hearing on May 13, 1997 to
receive comments from the public
concerning its draft GPRA strategic
plan, and agenda and priorities for fiscal
year 1999. The Commissioners desire to
obtain the views of a wide range of
interested persons including consumers;
manufacturers, importers, distributors,
and retailers of consumer products;
members of the academic community;
consumer advocates; and health and
safety officers of state and local
governments.

While the Commission has broad
jurisdiction over products used by
consumers, its staff and budget are

limited. Section 4(j) of the CPSA
expresses Congressional direction to the
Commission to establish an agenda for
action each fiscal year and, if feasible,
to select from that agenda some of those
projects for priority attention. These
priorities are reflected in the draft
strategic plan developed under GPRA.

Participation in the Hearing

Persons who desire to make oral
presentations at the hearing on May 13,
1997, should call or write Rockelle
Hammond, Office of the Secretary,
Consumer Product Safety Commission,
Washington, D.C. 20207, telephone
(301) 504-0800, telefax (301) 504-0127,
not later than April 29, 1997. Persons
who desire a copy of the draft strategic
plan (available April 1, 1997) may call
or write Rockelle Hammond, office of
the Secretary CPSC, Washington DC
20207, telephone (301) 504-0800, (301)
504-0127.

Presentations should be limited to
approximately ten minutes. Persons
desiring to make presentations must
submit the written text of their
presentations to the Office of the
Secretary not later than May 6, 1997.
The Commission reserves the right to
impose further time limitations on all
presentations and further restrictions to
avoid duplication of presentations. The
hearing will begin at 10 a.m. on May 13,
1997 and will conclude the same day.

Written Comments

Written comments on the
Commission’s draft strategic plan, and
agenda and priorities for fiscal year
1999, should be received in the Office
of the Secretary not later than April 29,
1997.

Dated: March 7, 1997.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 97-6229 Filed 3-11-97; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF DEFENSE

Department of the Army

Corps of Engineers

Intent To Prepare a Draft Supplemental
Environmental Impact Statement for
the Limited Reevaluation Study for the
Deeping of the Arthur Kill/[Howland
Hook Navigation Channel

AGENCY: Corps of Engineers, DOD.
ACTION: Notice of intent.

SUMMARY: In response to a House of
Representatives, Committee on Public

Works and Transportation Resolution
dated May 9, 1979 to alleviate current
and future navigation restrictions
associated with the Arthur Kill/
Howland Hook navigation channel, The
U.S. Army Corps of Engineers, New
York District, prepared a feasibility
report and a final environmental impact
statement in October 1995 that
recommended a six foot deepening
(from —35 to —41 feet) for a distance
of approximately 2.1 miles and a five
foot deepening (—35 to —40 feet) along
another 1.0 mile section of the channel

The New York District suspended
work on the project in 1991. The Final
Environmental Impact Statement (FEIS)
however was completed. The New York
District has now initiated a Limited Re-
evaluation study to reaffirm the
recommended plan. Upon re-evaluation
of the status of a FEIS which was filed
onJuly 11, 1986, the New York District
has determined that it is appropriate to
prepare a supplemental environmental
impact statement. This notice of intent
supersedes the earlier notice to prepare
a new environmental impact statement
published in the Federal Register on
September 30, 1996.

FOR FURTHER INFORMATION CONTACT: For
more information regarding this notice,
please contact Mr. Mark Burlas, ATTN:
CENAN-PL-EA, U.S. Army Corps of
Engineers, New York District, 26
Federal Plaza, New York, NY 10278-
0090, or phone (212) 264—-4663.

SUPPLEMENTARY INFORMATION: The
Arthur Kill navigation channel is a
component of the New York Harbor
Estuarine System connecting Raritan
Bay and Newark Bay. The channel is
situated between New Jersey and Staten
Island, New York. The Arthur Kill/
Howland Hook navigation channel’s
northern limit is the confluence of the
Kill van Kull and Newark Bay channels.
The project area extends south for
approximately 3.1 miles.

Currently, navigation in the project
area is severely constrained. The
existing depth of the Arthur Kill/
Howland Hook channel section is not
sufficient to allow the safe and efficient
passage of fully loaded container and
liquid bulk (tankers) vessels calling on
terminals in the channel. The current
mode of operation calls for tankers to
lighter-off in anchorages and enter the
Arthur Kill/Howland Hook section of
channel during high tides.
Containerships calling on terminals
must be loaded to less than their design
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capacities at their home ports and sail
without a full load.

Gregory D. Showalter,

Army Federal Register Liaison Officer.

[FR Doc. 97-6155 Filed 3-11-97; 8:45 am]
BILLING CODE 3710-06-M

Corps of Engineers

Availability of the Environmental
Assessment for the Limited
Reevaluation Study for Deepening of
the Kill Van Kull and Newark Bay
Navigation Channels

AGENCY: Corps of Engineers, DoD.
ACTION: Notice of availability.

SUMMARY: A Final Environmental
Impact Statement (FEIS) for the Kill Van
Kull and Newark Bay Channel
Deepening Project was prepared and the
project was authorized in the
Supplemental Appropriations Act of
1985. A decision was made to deepen
the channels in two phases and a
Supplemental EIS was prepared to
address disposal and sediment
contamination issues and finalized in
1987. Phase I, the deepening to —40 feet
mean low water (MLW) has been
completed. The U.S. Army Corps of
Engineers, New York District has
prepared an Environmental Assessment
(EA) for the Phase Il deepening of the
channels to their authorized depth of
—45 feet MLW. The proposed project
extends from the confluence of the Kill
Van Kull and Anchorage Channels to
Station 139+20N, the northern edge of
the Port Elizabeth reach, approximately
eight miles. The non-federal sponsor
prefers to defer portions of the original
project including the Port Newark
Channel, and a portion of the Newark
Bay Channel north of Station 139+20N.
This segment was included in the
economic, engineering, and
environmental analyses, but is not being
recommended for construction at this
time. The New York District has
initiated a Limited Reevaluation Study
to reaffirm the recommended plan. An
EA is being prepared to update the
NEPA process.

FOR FURTHER INFORMATION CONTACT:

For more information regarding this
notice, please contact Ms. Mary M.
Browning, ATTN: CENAN-PL-EA, U.S.
Army Corps of Engineers, New York
District, 26 Federal Plaza, New York,
NY 10278-0090, or phone (212) 264—
2198.

SUPPLEMENTARY INFORMATION: The Kill
Van Kull and Newark Bay is a
component of the Hudson-Raritan
Estuarine System which lies below the
confluence of the Hackensack and

Passaic Rivers. The channel is situated
between New Jersey and Staten Island,
New York, and is northwest of the
Upper Bay of New York Harbor.
Currently, navigation in the project
area is severely constrained. The
existing depth of the Kill Van Kull and
Newark Bay Channels are not sufficient
to allow the safe and efficient passage of
fully loaded container and liquid bulk
(tankers) vessels still willing to call on
terminals in the channel. The current
mode of operation calls for tankers to
lighter-off in anchorages and enter the
Kill Van Kull and Newark Bay Channels
during high tides. Container ships
calling on terminals must be loaded to
less than their design capacities at their
home ports and sail without a full load.
This is inefficient, costly, and results in
unnecessary navigational and
environmental risks. Deepening the
channels to their authorized depth of
—45 feet MLW will provide for more
economically efficient and safe
utilization of these channels by vessels
with drafts greater than 40 feet.
Gregory D. Showalter,
Army Federal Register Liaison Officer.
[FR Doc. 97-6156 Filed 3-11-97; 8:45 am]
BILLING CODE 3710-06-M

DEPARTMENT OF ENERGY
[Docket No. ETEC-023]

Certification of the Radiological
Condition of Building 023 at the
Energy Technology Engineering
Center Near Chatsworth, CA

AGENCY: Office of Environmental
Restoration, DOE.

ACTION: Notice of certification.

SUMMARY: The Department of Energy
(DOE) has completed radiological
surveys and taken remedial action to
decontaminate Building 023 located at
the Energy Technology Engineering
Center (ETEC) near Chatsworth,
California. This property previously was
found to contain radioactive materials
from activities carried out for the
Atomic Energy Commission and the
Energy Research and Development
Administration (AEC/ERDA),
predecessor agencies to DOE. Although
DOE owns the majority of the buildings
and equipment, a subsidiary of
Rockwell International, Rocketdyne,
owned the land. Rocketdyne has
recently been sold to Boeing North
American Incorporated.

FOR FURTHER INFORMATION CONTACT: Don
Williams, Program Manager, Office of
Northwestern Area Programs, Office of
Environmental Restoration (EM-44),

U.S. Department of Energy, Washington,
D.C. 20585.

SUPPLEMENTARY INFORMATION: DOE has
implemented environmental restoration
projects at ETEC (Ventura County, Map
Book 3, Page 7, Miscellaneous Records)
as part of DOE’s Environmental
Restoration Program. One objective of
the program is to identify and clean up
or otherwise control facilities where
residual radioactive contamination
remains fr