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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.
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The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.
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New titles and/or volumes will be added to this online
service as they become available.
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http://www.access.gpo.gov/naralcfr
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For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov
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The January 1997 Office of the Federal Register Document
Drafting Handbook

Free, easy, online access to the newly revised January 1997
Office of the Federal Register Document Drafting Handbook
(DDH) is now available at:

http://www.nara.gov/nara/fedreg/ddh/ddhout.html

This handbook helps Federal agencies to prepare documents
for publication in the Federal Register.

For additional information on access, contact the Office of
the Federal Register’s Technical Support Staff.
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

April 15, 1997 at 9:00 am

Office of the Federal Register
Conference Room

800 North Capitol Street, NW.
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538

WHEN:
WHERE:
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Presidential Documents

Title 3—

The President

[FR Doc. 97-7385
Filed 3-20-97; 8:45 am]
Billing code 4710-10-P

Presidential Determination No. 97-19 of March 11, 1997

Eligibility of NIS Countries: Georgia, Kazakstan, Kyrgyzstan,
Moldova, Russia, Turkmenistan, Ukraine, and Uzbekistan To
Be Furnished Defense Articles and Services Under the For-
eign Assistance Act and the Arms Export Control Act

Memorandum for the Secretary of State

Pursuant to the authority vested in me by section 503(a) of the Foreign
Assistance Act of 1961, as amended, and section 3(a)(1) of the Arms Export
Control Act, | hereby find that the furnishing of defense articles and services
to the Governments of Georgia, Kazakstan, Kyrgyzstan, Moldova,
Turkmenistan, Russia, Ukraine, and Uzbekistan will strengthen the security
of the United States and promote world peace.

You are authorized and directed to report this finding to the Congress
and to publish it in the Federal Register.

THE WHITE HOUSE,
Washington, March 11, 1997.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1215

[FV-96-709FR]

Popcorn Promotion, Research, and
Consumer Information Order;
Referendum Procedures

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The purpose of this rule is to
provide procedures which the
Department of Agriculture (Department)
will use in conducting the referendum
to determine whether the issuance of
the proposed Popcorn Promotion,
Research, and Consumer Information
Order is favored by a majority of the
processors voting in the referendum and
that the majority process more than 50
percent of the popcorn certified as being
processed by those voting in the
referendum.

DATES: This rule is effective from March
22,1997, through August 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Stacey L. Bryson, Research and
Promotion Branch, Fruit and Vegetable
Division, AMS, USDA, Room 2535-S,
P.O. Box 96456, Washington, D.C.
20090-6456. Telephone (888) 720—9917
or (202) 720-6930.

SUPPLEMENTARY INFORMATION: A
referendum will be conducted among
eligible popcorn processors to
determine whether the issuance of the
proposed Popcorn Promotion, Research,
and Consumer Information Order
(Order) (7 CFR part 1215) is favored by
a majority of persons voting in the
referendum. The Order is authorized
under the Popcorn Promotion, Research
and Consumer Information Act (Act)
(Pub. L. 104-427, 7 U.S.C. 7481-7491).

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. This final rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. In accordance with 8580 of
the Act, nothing in the popcorn statute
preempts or supersedes any other
program relating to popcorn promotion
organized and operated under the laws
of the United States or any State.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 577 of the Act, a person subject
to the Order may file a petition with the
Secretary stating that the Order or any
provision of the Order, or any obligation
imposed in connection with the Order,
is not in accordance with law and
requesting a modification of the Order
or an exemption from the Order. The
petitioner is afforded the opportunity
for a hearing on the petition. After such
hearing, the Secretary will make a ruling
on the petition. The Act provides that
the district courts of the United States
in any district in which a person who
is a petitioner resides or carries on
business are vested with jurisdiction to
review the Secretary’s ruling on the
petition, if a complaint for that purpose
is filed within 20 days after the date of
the entry of the ruling.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been determined not
significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agency has examined the impact of this
rule on small entities. Accordingly, we
have performed this Final Regulatory
Flexibility Analysis.

The Act which authorized the
creation of a generic program of
promotion and research for popcorn
became effective on April 4, 1996.

Section 576 of the Act provides that
the Secretary shall conduct a
referendum, within the 60-day period
immediately preceding the effective
date of the Order, to determine whether
the issuance of the Order is favored by
a majority of the processors voting in

the referendum. Paragraph (2) of section
576 of the Act requires that the Order
become effective only if favored by a
majority of the processors voting in the
referendum and if the majority
processed more than 50 percent of the
popcorn certified as having been
processed during the representative
period by the processors voting.

Small agricultural service firms,
which would include processors who
would be covered under the proposed
Order, have been defined by the Small
Business Administration (13 CFR
121.601) as those whose annual receipts
are less than $5 million. The
Department estimates that there are
approximately 35 processors who would
pay the assessments out of an industry
of 67 processors in total. Almost 50
percent of the industry would be
exempt from the program; those
processors marketing 4 million pounds
or less of popcorn annually would be
exempt. Further, only 2 of the 35
eligible processors have been identified
as small entities.

According to the Popcorn Institute, a
trade association consisting of popcorn
processors representing the industry,
annual sales of popcorn were 77.240
million pounds less in 1994 than they
were in 1993, when sales totaled
approximately 1.156 billion pounds.

The peak period for popcorn sales for
home consumption is the fall. Sales
remain constant throughout the winter
months and taper off during the spring
and summer.

Almost all of the popcorn consumed
throughout the world is grown in the
United States, and Americans consume
more popcorn than the citizens of any
other country. Popcorn is grown in 19
states. According to the latest Census on
Agriculture, the top five major popcorn-
producing states in 1992 were, in
descending order, Indiana (23 percent),
Ilinois (19 percent), Nebraska (18
percent), Ohio (10 percent), and
Missouri (7 percent). This is the most
recent official information on popcorn
production released by the U.S.
government.

U.S. exports of popcorn totaled nearly
290 million pounds in 1995, with a
value of $64.7 million. According to the
Snack Food Association, retail sales of
popcorn in the United States totaled
$1.469 billion in 1994.

This rule establishes the procedures
under which eligible popcorn
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processors may vote on whether they
want the proposed popcorn promotion
and research program to be
implemented. The proposed Order is
being published separately in this issue
of the Federal Register.

The referendum procedures provide
definitions of who is eligible to vote and
instructions for referendum agents
regarding subagents, publicity for the
referendum and the results, ballots,
voting, ballot handling and tabulation,
reporting, and confidentiality of
referendum materials. The
representative period for establishing
voter eligibility for the referendum will
be determined by the Secretary in a
separate referendum order published
with the proposed order. Persons who
have processed over 4 million pounds of
popcorn for market during the
representative period will be eligible to
vote. There are an estimated 35 eligible
processors of which only two have been
identified as small entities. The
referendum will be conducted by mail
ballot.

The Department will keep all eligible
processors of record informed
throughout the referendum process to
ensure awareness and participation. In
addition, trade associations and related
industry media will receive news
releases and other information regarding
the referendum process.

Voting in the referendum is optional.
However, if processors choose to vote,
the burden of voting would be offset by
the benefits of having the opportunity to
vote on whether they want the program.

It is estimated that there are 35
popcorn processors who will be eligible
to vote in the referendum. It will take an
average 15 minutes for each voter to
read the voting instructions and
complete the referendum ballot. The
total burden on the total number of
voters will be 2.9 hours.

The Department considered requiring
eligible voters to vote in person at
various Department offices across the
country. However, conducting the
referendum from one central location by
mail ballot is more cost effective for this
program. Also, the Department will
provide easy access to information for
potential voters through a toll free
telephone line.

If the program is implemented, the
estimated cost in providing the required
information to the Board under the
Order by the estimated 67 respondents
would be $19.28 per respondent
annually. This total has been estimated
by multiplying 129.15 (total burden
hours requested) by $10.00 per hour, a
sum deemed to be reasonable if the
respondents were compensated for their
time.

Paperwork Reduction Act

In accordance with the Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implements the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35), the
referendum ballot, which represents the
information collection and
recordkeeping requirements that may be
imposed by this rule, was approved by
OMB on December 16, 1996.

Title: National Research, Promotion,
and Consumer Information Programs.

OMB Number: 0581-0093.

Expiration Date of Approval: October
31, 1997.

Type of Request: Revision of a
currently approved information
collection for research and promotion
programs.

Abstract: The information collection
requirements in this request are
essential to carry out the intent of the
Act.

The burden associated with the ballot
is as follows:

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .25 hours per
response for each processor.

Respondents: Processors.

Estimated Number of Respondents:
35.

Estimated Number of Responses per
Respondent: 1 every 3 years (.33).

Estimated Total Annual Burden on
Respondents: 2.9 hours.

In the proposed rule published on
September 30, 1996, comments were
invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of functions
of the Order and the Department’s
oversight of the program, including
whether the information will have
practical utility; (b) the accuracy of the
AMS’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumption used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collections techniques or
other forms of information technology.

By the November 29, 1996, deadline
for comments on the information
collections associated with the
referendum rules, two comments were
received, from the Popcorn Institute. In
its comments, the Institute states that it
agrees with the Department’s estimate of
the burdens associated with the ballot.
The Institute also states that the ballot

must contain the necessary information
to determine whether each voter is an
eligible processor pursuant to the
referendum rules. The Department
agrees with this. In fact, paragraph (a)(2)
of §1215.503 of the proposed rule
requires the voters to provide the total
volume of popcorn processed during the
representative period. Further, all
ballots will contain a certification by the
voter that all information provided on
the ballot is correct.

In addition, the Institute
recommended that the Department
develop and utilize procedures to verify
the information collected by the
anticipated 35 potential respondents.
This issue is addressed below in the
discussion of the Institute’s comment on
the referendum procedures.

The Institute further commented that
the burden of voting could be reduced
if the respondents were allowed to
utilize electronic means of
communicating their votes to the
Department. The Institute states that, by
using electronic procedures, the
Department would not have to rely on
conventional mail for the delivery of
ballots. It could confirm the receipt of
ballots confidentially and could more
easily develop a list of voters which
could be used for public inspection and
potential challenges. Although the
Department is receptive to the concept
of utilizing new technological methods
for casting votes in the future, we are
not equipped to implement such a
method and ensure confidentiality and
the identification of each ballot’s origin
by electronic means at this time.
Consequently, it is not possible to
establish a procedure to utilize
electronic methods during the initial
referendum on this program. The
Department believes that mail balloting
is the most efficient and appropriate
method for the upcoming referendum.
Further, the popcorn industry will have
access to the Agricultural Marketing
Service’s web site (http://
www.usda.gov/ams/titlepag.htm),
which will provide information about
the proposed program and the
referendum.

Background

The purpose of the Act is to provide
an orderly procedure for developing and
financing an effective and coordinated
program of promotion, research, and
consumer information to strengthen the
markets for popcorn. The program
would be funded by an assessment of no
more than 8 cents per hundredweight
levied on popcorn processors.
Processors who process and market 4
million pounds or less of popcorn
annually would be exempt from paying
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the assessment. Assessments would be
used to pay for: promotion, research,
consumer information, and industry
information; administration,
maintenance, and functioning of the
Popcorn Board which would operate the
program under the Secretary’s
supervision; and expenses incurred by
the Secretary in implementing and
administering the program, including
referendum costs.

This rule will add a new subpart
which establishes procedures to be used
in the initial referendum required by the
Act. This subpart will be in effect for the
referendum period only and will not be
part of the Code of Federal Regulations.
The proposed Order would go into
effect only if the Secretary determines
that the Order is approved by no less
than a majority of the processors voting
in the referendum and if the majority
processed more than 50 percent of the
popcorn certified as having been
processed during the representative
period by the processors voting.

The referendum procedures provide
definitions of who is eligible to vote and
instructions for referendum agents
regarding subagents, publicity for the
referendum and the results, ballots,
voting, ballot handling and tabulation,
reporting, and confidentiality of
referendum materials. The
representative period for establishing
voter eligibility for the referendum shall
be determined by the Secretary. Persons
who have processed over 4 million
pounds of popcorn for market during
the representative period will be eligible
to vote. There are an estimated 35
eligible processors. The referendum will
be conducted by mail ballot.

A proposed rule on the Order was
published in the September 30, 1996,
issue of the Federal Register (61 FR
51046). On the same date, a proposed
rule was published on the referendum
procedures (61 FR 51055). As stated
above, the comment period on the
information collection requirements
associated with this rule ended on
November 29, 1996, and one comment
was received on the information
collection requirements. The comment
period on the substance of the
referendum procedures ended on
October 30, 1996. One comment was
also received, from the Popcorn
Institute, on the procedures.

In its comment on the procedures, the
Institute recommends that the
representative period for determining
voter eligibility be January 1 through
December 31, 1996. This would be the
most recent full calendar year preceding
a referendum in 1997. The Institute
states that this representative period
will ensure that the information is

readily available for respondents to
include on the ballots. The Department
accepts the suggested representative
period. As is common practice, the
representative period will be established
in the referendum order which is being
published with the proposed order. The
referendum order also establishes the
voting period and identifies the
referendum agents. The proposed order
and referendum order will be published
separately in this issue of the Federal
Register.

In its comment, the Institute also
states that it is important that the rule
ensure that those entities that are
comprised of multi-ownership
arrangements are entitled to only one
vote; however, if two popcorn
companies are owned by the same
holding company and both processing
companies will be paying assessments
individually under the proposed
program, both entities should be
entitled to vote separately. However, the
definition of “person” in paragraph (e)
of §1215.501 provides for these
situations. Under the definition of
“person’” in the regulations those
entities that are comprised of multi-
ownership arrangements are entitled to
only one vote. For example, a
partnership which owns a processing
facility would only receive one vote
regardless of the number of partners
participating in ownership. However,
the definition also provides that two
companies that pay assessments
separately would be entitled to vote
separately in the referendum.

Further, the Institute expresses the
position that anyone who has reason to
challenge a ballot should be allowed to
do so.

To accomplish this, the Institute
recommends that § 1215.505 be
expanded to require the referendum
agent to “‘make available for public
inspection for 10 days following the end
of the referendum period a list of each
person casting a vote in the
referendum.”

The Department believes that voter
eligibility can be satisfactorily
determined without a challenge process.
The referendum will be conducted by
mail ballot. Ballots will be sent only to
potential eligible voters. Due to the
anticipated small number of voters, the
referendum agents anticipate the ability
to determine the eligibility of a majority
of the voters in advance of the
referendum. The referendum agents will
also take steps to verify any
guestionable ballots as provided in
§1215.505, which has been slightly
changed to clarify terminology. The
term ““challenged’ has been changed to
“questioned.” All ballot handling is

done in the presence of an official from
the Department’s Office of the Inspector
General (OIG), and the referendum
agents or the OIG official may request
documentation from any or all voters.
We believe this course of action
addresses the commenters concerns as
well as allows for the timely tabulation
of referendum results.

The Institute’s final issue relates to
the technical classification of an eligible
processor as discussed in § 1215.501.
There are several references to
“ownership of the popcorn process” or
“*ownership of all or a portion of the
popcorn process.” The Institute believes
these references are confusing and
recommends that they be changed to
“ownership of the popcorn processed”
or “ownership of all or a portion of the
popcorn processed.” The Department
has modified the proposed rule
accordingly.

After consideration of all relevant
material presented, it is found that this
final rule effectuates the declared policy
of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) These procedures are the
same as or similar to referendum
procedures for other research and
promotion programs; (2) it is estimated
that there are no more than 35 eligible
voters; (3) minimal preparation time is
needed to conduct the referendum; (4)
therefore, no useful purpose would be
served in delaying the effective date for
30 days; and (5) this action better
reflects the statutory provisions
concerning issuance of an order.

List of Subjects in 7 CFR Part 1215

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Popcorn, Promotion, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, Title 7, chapter XI of the Code
of Federal Regulations is amended as
follows:

1. Part 1215, consisting of subpart C,
is added to read as follows:

PART 1215—POPCORN PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION ORDER

Subpart C—Procedure for the Conduct of
Referenda in Connection With the Popcorn
Promotion, Research, and Consumer
Information Order

Sec.

1215.500 General.
1215.501 Definitions.
1215.502 Voting.



13536

Federal Register / Vol. 62, No. 55 / Friday, March 21, 1997

/ Rules and Regulations

1215.503
1215.504
1215.505
1215.506 Referendum report.

1215.507 Confidential information.

Authority: 7 U.S.C. 7481-7491.

Instructions.
Subagents.
Ballots.

Subpart C—Procedure for the Conduct
of Referenda in Connection With the
Popcorn Promotion, Research, and
Consumer Information Order

§1215.500 General.

A referendum to determine whether
eligible processors favor the issuance of
the Order shall be conducted in
accordance with these procedures.

§1215.501 Definitions.

Unless otherwise defined below, the
definitions of terms used in these
procedures shall have the same meaning
as the definitions in the Order.

(a) Administrator means the
Administrator of the Agricultural
Marketing Service, with power to
redelegate, or any officer or employee of
the Department to whom authority has
been delegated or may hereafter be
delegated to act in the Administrator’s
stead.

(b) Order means the Popcorn
Promotion, Research, and Consumer
Information Order.

(c) Referendum agent or subagent
means the individual or individuals
designated by the Secretary to conduct
the referendum.

(d) Representative period means the
period designated by the Secretary.

(e) Person means any individual,
group of individuals, partnership,
corporation, association, cooperative, or
any other legal entity. For the purpose
of this definition, the term
“partnership” includes, but is not
limited to:

(1) A husband and wife who have title
to, or leasehold interest in, processing
facilities and equipment as tenants in
common, joint tenants, tenants by the
entirety, or, under community property
laws, as community property, and

(2) So-called “joint ventures” wherein
one or more parties to the agreement,
informal or otherwise, contributed
capital and others contributed labor,
management, equipment, or other
services, or any variation of such
contributions by two or more parties so
that it results in the processing of
popcorn and the authority to transfer
title to the popcorn so processed.

(f) Eligible processor means any
person who processes over 4 million
pounds of popcorn during the
representative period and who:

(1) Owns or shares in the ownership
of processing facilities and equipment

resulting in the ownership of the
popcorn processed;

(2) Rents processing facilities and
equipment resulting in the ownership of
all or a portion of the popcorn
processed;

(3) Owns processing facilities and
equipment but does not manage them
and, as compensation, obtains the
ownership of a portion of the popcorn
processed; or

(4) Is a party in a landlord-tenant
relationship or a divided ownership
arrangement involving totally
independent entities cooperating only to
process popcorn who share the risk of
loss and receive a share of the popcorn
processed. No other acquisition of legal
title to popcorn shall be deemed to
result in persons becoming eligible
processors.

§1215.502 Voting.

(a) Each person who is an eligible
processor as defined in this subpart, at
the time of the referendum and during
the representative period, shall be
entitled to cast only one ballot in the
referendum. However, each processor in
a landlord-tenant relationship or a
divided ownership arrangement
involving totally independent entities
cooperating only to process popcorn, in
which more than one of the parties is a
processor, shall be entitled to cast one
ballot in the referendum covering only
such processor’s share of the ownership.

(b) Proxy voting is not authorized, but
an officer or employee of an eligible
corporate processor or an administrator,
executor, or trustee of an eligible
processing entity may cast a ballot on
behalf of such processing entity. Any
individual so voting in a referendum
shall certify that such individual is an
officer or employee of the eligible
processor, or an administrator, executor,
or trustee of an eligible processing
entity, and that such individual has the
authority to take such action. Upon
request of the referendum agent, the
individual shall submit adequate
evidence of such authority.

(c) All ballots are to be cast by mail.

§1215.503

The referendum agent shall conduct
the referendum, in the manner herein
provided, under the supervision of the
Administrator. The Administrator may
prescribe additional instructions, not
inconsistent with the provisions hereof,
to govern the procedures to be followed
by the referendum agent. Such agent
shall:

(a) Prepare ballots and related
material to be used in the referendum.
Ballot material shall provide for

Instructions.

recording essential information
including that needed for ascertaining:

(1) Whether the person voting, or on
whose behalf the vote is cast, is an
eligible voter, and

(2) The total volume of popcorn
processed by the voting processor
during the representative period.

(b) Give reasonable advance public
notice of the referendum by utilizing
available media or public information
sources, without incurring advertising
expense, to publicize the dates, method
of voting, eligibility requirements, and
other pertinent information. Such
sources of publicity may include, but
are not limited to, print and radio and
such other means as the agent may
deem advisable.

(c) Mail to each eligible processor
whose name and address is known to
the agent, the instructions on voting and
a ballot. No person who claims to be
eligible to vote shall be refused a ballot.

(d) At the end of the voting period,
collect, open, number, and review the
ballots and tabulate the results in the
presence of an agent of the Office of
Inspector General.

(e) Prepare a report on the
referendum.

(f) Announce the results to the public.

§1215.504 Subagents.

The referendum agent may appoint
any individual or individuals deemed
necessary or desirable to assist the agent
in performing such agent’s functions
hereunder. Each individual so
appointed may be authorized by the
agent to perform any and all functions
which, in the absence of such
appointment, shall be performed by the
agent.

§1215.505 Ballots.

The referendum agent and subagents
shall accept all ballots cast; but, should
they, or any of them, deem that a ballot
should be questioned for any reason, the
agent or subagent shall endorse above
their signature, on the ballot, a
statement to the effect that such ballot
was questioned, by whom questioned,
the reasons therefore, the results of any
investigations made with respect
thereto, and the disposition thereof.
Ballots invalid under this subpart shall
not be counted.

§1215.506 Referendum report.

Except as otherwise directed, the
referendum agent shall prepare and
submit to the Administrator a report on
results of the referendum, the manner in
which it was conducted, the extent and
kind of public notice given, and other
information pertinent to analysis of the
referendum and its results.
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§1215.507 Confidential information.

The ballots and other information or
reports that reveal, or tend to reveal, the
vote of any processor in the referendum
shall be held strictly confidential and
shall not be disclosed.

Dated: March 18, 1997.

Robert C. Keeney,

Director, Fruit and Vegetable Division.

[FR Doc. 977293 Filed 3-20-97; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 96—-AWP-32]
Amendment of Class E Airspace;
Battle Mountain, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: .Final rule.

SUMMARY: This action amends the Class
E airspace area at Battle Mountain, NV.
The development of a Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
to Runway (RWY) 03 has made this
action necessary. The intended effect of
this action is to provide adequate
controlled airspace for Instrument Flight
Rules (IFR) operations at Battle
Mountain Airport, Battle Mountain, NV.
EFFECTIVE DATE: 0901 UTC May 22,
1997.

FOR FURTHER INFORMATION CONTACT:
William Buck, Airspace Specialist,
Operations Branch, AWP-530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 90261,
telephone (310) 725-6556.

SUPPLEMENTARY INFORMATION:
History

OnJanuary 8, 1997, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) by amending the Class E
airspace area at Battle Mountain, NV (62
FR 1073). This action will provide
adequate controlled airspace to
accommodate a GPS SIAP to RWY 03 at
Battle Mountain Airport, Battle
Mountain, NV.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. Class E airspace designations

are published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1 The Class E airspace designations
listed in this document will be
published subsequently in this Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulation (14 CFR
part 71) amends the Class E airspace
area at Battle Mountain, NV. The
development of a GPS SIAP to RWY 03
has made this action necessary. The
effect of this action will provide
adequate airspace for aircraft executing
the GPS RWY 03 SIAP at Battle
Mountain Airport, Battle Mountain, NV.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendment are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule DOT Regulatory
Policies and Procedures (44 FR 10034;
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace area
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP AZ E5 Battle Mountain, NV [Revised]

Battle Mountain Airport, NV

(lat. 40°35'57" N, long. 116°52'28" W)
Battle Mountain VORTAC

(lat. 40°34'09" N, long. 116°55'20" W)

That airspace extending upward from 700
feet above the surface with a 4.3-mile radius
of the Battle Mountain Airport and within 4.3
miles southeast and 11.7 miles northwest of
the Battle Mountain VORTAC 218° radial
extending from the Battle Mountain VORTAC
to 25 miles southwest of the VORTAC. That
airspace extending upward from 1200 feet
above the surface within 8.7 miles southeast
and 11.7 miles northwest of the Battle
Mountain VORTAC 218° and 038° radials
extending from 25 miles southwest to 10.4
miles northeast of the Battle Mountain
VORTAC 077° and 257° radials, extending
from 7 miles west to 16.1 miles east of the
Battle Mountain VORTAC.

* * * * *

Issued in Los Angeles, California, on
February 28, 1997.

Michael Lammes,

Acting Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 97-7225 Filed 3-20-97; 8:45 am]
BILLING CODE 4910-13-M

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
[Regulations Nos. 4 and 16]

RIN 0960-AE57

Supplemental Security Income;

Determining Disability for a Child
Under Age 18; Correction

AGENCY: Social Security Administration.
ACTION: Correction to interim final rules.

SUMMARY: This document contains
corrections to the interim final rules
published Tuesday, February 11, 1997
(62 FR 6408). These rules implement the
childhood disability provisions of
sections 211 and 212 of Public Law
104-193, the Personal Responsibility
and Work Opportunity Reconciliation
Act of 1996.

DATES: This correction is effective
beginning April 14, 1997.

FOR FURTHER INFORMATION CONTACT:
Daniel T. Bridgewater, Legal Assistant,
Division of Regulations and Rulings,
Social Security Administration, 6401
Security Boulevard, Baltimore, MD
21235, (410) 965-3298 for information
about these rules. For information on
eligibility or claiming benefits, call our
national toll-free number, 1-800-772—
1213.
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SUPPLEMENTARY INFORMATION:
Background

The interim final rules that are the
subject of these corrections implement
the childhood disability provisions of
sections 211 and 212 of Public Law
104-193, the Personal Responsibility
and Work Opportunity Reconciliation
Act of 1996 that provide a new
definition of disability for children (i.e.,
individuals under age 18), mandate
changes to the evaluation process for
children’s disability claims and
continuing disability reviews, and
require that disability redeterminations
be performed for 18-year-olds eligible as
children in the month before the month
they attain age 18.

Need for Correction

We are making several editorial and
other changes, including those needed
to correct amendatory language to
correspond with our intended changes
and those needed to clarify our original
intent. Other corrections, mostly
typographical ones, are being made
elsewhere in today’s issue of the
Federal Register.

Correction of Publication

The publication on February 11, 1997,
of the subject interim final rules, is
corrected as follows:

§416.925 [Amended]

1. On page 6424, in the first column,
the amendatory language for §416.925
(number 20) is corrected to read as
follows:

“20. Section 416.925 is amended by
revising the section heading, paragraph
(a), and by adding five sentences to the
end of paragraph (b)(2) to read as
follows:”

2. On page 6424, in the second
column, in §416.926, paragraph (a)(1) is
corrected to read as follows:

§416.926 Medical equivalence for adults
and children.

()(i) If you have an impairment that
is described in the Listing of
Impairments in appendix 1 of subpart P
of part 404 of this chapter, but—

(A) You do not exhibit one or more of
the medical findings specified in the
particular listing, or

(B) You exhibit all of the medical
findings, but one or more of the findings
is not as severe as specified in the
listing;

(a) * * %

(i) We will nevertheless find that
your impairment is medically
equivalent to that listing if you have
other medical findings related to your

impairment that are at least of equal

medical significance.
* * * * *

3. On page 6424, in the third column,
the first sentence of §416.926a(a), is
corrected to read as follows:

§416.926a Functional equivalence for
children.

(a) General. If your impairment or
combination of impairments does not
meet, or is not medically equivalent in
severity to, any listed impairment in
appendix 1 of subpart P of part 404 of
this chapter, we will assess all
functional limitations caused by your
impairment(s), i.e., what you cannot do
because of your impairment(s), to
determine if your impairment(s) is
functionally equivalent in severity to
any listed impairment that includes
disabling functional limitations in its
criteria.

* * * * *

4. On page 6428, in the third column,
the regulatory language for
§416.927(a)(1) is corrected to read as
follows:

§416.927 Evaluating medical opinions
about your impairment(s) or disability.

(a) General. (1) If you are an adult,
you can only be found disabled if you
are unable to do any substantial gainful
activity by reason of any medically
determinable physical or mental
impairment which can be expected to
result in death or which has lasted or
can be expected to last for a continuous
period of not less than 12 months. (See
§416.905.) If you are a child, you can
be found disabled only if you have a
medically determinable physical or
mental impairment(s) that causes
marked and severe functional
limitations and that can be expected to
result in death or that has lasted or can
be expected to last for a continuous
period of not less than 12 months. (See
§416.906.) Your impairment must result
from anatomical, physiological, or
psychological abnormalities which are
demonstrable by medically acceptable
clinical and laboratory diagnostic
techniques. (See §416.908.)

* * * * *

5. On page 6429, in the first column,
in §416.929, the heading of paragraph
(c) is corrected to read as follows:

§416.929 How we evaluate symptoms,
including pain.
* * * * *

(c) Evaluating the intensity and
persistence of your symptoms, such as
pain, and determining the extent to
which your symptoms limit your

capacity for work or, if you are a child,
your functioning.* * *
* * * * *

§416.994a [Amended]

6. On page 6430, in the second
column, the last five lines of the
amendatory language for § 416.994a
(number 28) are corrected to read
“paragraph (e), revising the heading and
first two sentences of paragraph (e)(1),
revising the second sentence of the
introductory text to redesignated
paragraph (f), revising the heading and
first sentence of paragraph (f)(4), and
revising paragraph (g)(5) to read as
follows:”

7.1n §416.994a, on page 6430, in the
third column, seventh line from the
bottom, “equalled” is corrected to read
“equaled.”

8. In §416.9944, on page 6431, in the
third column, insert 3 asterisks after the
period at the end of (¢)(1) and after the
first sentence of paragraph (f)(4).

Dated: March 12, 1997.
Martin Sussman,

Acting Regulations Officer, Social Security
Administration.

[FR Doc. 97-6852 Filed 3-20-97; 8:45 am]
BILLING CODE 4190-29-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 582
[Docket No. FR-4091-C~02]
RIN 2506-AB86

Shelter Plus Care Program;
Streamlining; Final Rule; Correction

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Final rule; correction.

SUMMARY: This document contains
corrections to the final rule which was
published Monday, September 30, 1996,
(61 FR 51168). That final rule concerned
the streamlining of the Shelter Plus Care
regulations by removing provisions that
were redundant of statutes or were
otherwise unnecessary.

EFFECTIVE DATE: March 21, 1997.

FOR FURTHER INFORMATION CONTACT:
David Pollack, Program Development
Division, Office of Community Planning
and Development, Department of
Housing and Urban Development, Room
7260, 451 7th Street, SW, Washington,
DC 20410; telephone (202) 708-1234.
(This is not a toll-free number.) Hearing-
or speech-impaired persons may access
this number via TTY by calling the
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Federal Information Relay Service at
1-800-877-8339.

SUPPLEMENTARY INFORMATION:
Need for Correction

As published, the final rule contains
errors which may prove to be
misleading and are in need of
clarification. In particular, the statement
of availability that is being removed
from §582.340(a)(1) essentially repeats
the statement of availability that is in
the footnote to §582.340(a).

Correction of Publication

Accordingly, FR Doc. 96-24875, a
final rule published on September 30,
1996 (61 FR 51168) that amended 24
CFR part 582, is corrected as follows:

§582.5 [Corrected]

1. On page 51169, in the third
column, in §582.5, paragraph (3) of the
defined term “‘Person with disabilities”
is corrected by adding the character *)”
at the end of the paragraph.

§582.310 [Corrected]

2. 0n page 51171, in the first column,
in §582.310, paragraph (a), the citation
“(42 U.S.C. 1437a(3)(1))” is corrected to
read ‘(42 U.S.C. 1437a(a)(1))".

§582.340 [Corrected]

3. On page 51171, in the third
column, in §582.340, paragraph (a)(1) is
corrected by removing the last sentence,
which reads “(OMB Circulars are
available from the Executive Office of
the President, Publication Service, 725
17th Street, NW., Suite G-2200,
Washington, DC 20503, Telephone 202—
395-7332.)".
* * * * *

Dated: March 17, 1997.
Camille E. Acevedo,
Assistant General Counsel for Regulations.
[FR Doc. 97-7158 Filed 3—20-97; 8:45 am]
BILLING CODE 4210-29-P

DEPARTMENT OF EDUCATION

34 CFR Part 682
RINS 1840-AC35, 1840-AC33

Federal Family Education Loan
Program

AGENCY: Department of Education.
ACTION: Final Regulations.

SUMMARY: The Secretary amends the
regulations governing the Federal
Family Education Loan (FFEL) Program
to add the Office of Management and
Budget (OMB) control number to certain
sections of the regulations. These
sections contain information collection

requirements approved by OMB. Under
the Paperwork Reduction Act of 1995,
no persons are required to respond to a
collection of information unless it
displays a valid OMB control number.
The Secretary takes this action to inform
the public that these requirements have
been approved and affected parties must
comply with them.

EFFECTIVE DATE: These regulations are
effective on July 1, 1997.

FOR FURTHER INFORMATION CONTACT: Ron
Streets or George Harris, FFEL Program
Policy Section, Policy Development
Division, Policy, Training, and Analysis
Service, U.S. Department of Education,
600 Independence Avenue, S.W., (Room
3053, ROB-3), Washington, D.C. 20202.
Telephone (202) 708—-8242. Individuals
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1-
800-877-8339 between 8 a.m. and 8
p.m., Eastern time, Monday through
Friday.

SUPPLEMENTARY INFORMATION: Final
regulations for the FFEL Program
entitled Due Diligence Requirements (61
FR 60478) and Guaranty Agencies-
Conflicts of Interest (61 FR 60426) were
published in the Federal Register on
November 27, 1996. Compliance with
information collection requirements in
certain sections of these regulations was
delayed until those requirements were
approved by OMB under the Paperwork
Reduction Act of 1995. OMB approved
the information collection requirements
in the regulations on January 17, 1997.
The information collection requirements
in these regulations will, therefore,
become effective with all of the other
provisions of the regulations on July 1,
1997.

Waiver of Proposed Rulemaking

It is the practice of the Secretary to
offer interested parties the opportunity
to comment on proposed regulations.
However, the publication of OMB
control numbers is purely technical and
does not establish substantive policy.
Therefore, the Secretary has determined
under 5 U.S.C. 553(b)(B), that public
comment on the regulations is
unnecessary and contrary to the public
interest.

List of Subjects in 34 CFR Part 682

Administrative practice and
procedure, Colleges and universities,
Education, Loan programs-education,
Reporting and recordkeeping
requirements, Student aid, Vocational
education.

Dated: March 13, 1997.
David A. Longanecker,
Assistant Secretary for Postsecondary
Education.

The Secretary amends Part 682 of
Title 34 of the Code of Federal
Regulations as follows:

PART 682—FEDERAL FAMILY
EDUCATION LOAN PROGRAM

1. The authority citation for Part 682
continues to read as follows:

Authority: 20 U.S.C. 1071 to 1087-2,
unless otherwise noted.

§682.411 [Amended]

2. Section 682.411 is amended by
adding the OMB control number
following the section to read as follows:
“(Approved by the Office of
Management and Budget under control
number 1840-0538)"

§682.418 [Amended]

3. Section 682.418 is amended by
adding the OMB control number
following the section to read as follows:
“(Approved by the Office of
Management and Budget under control
number 1840-0726)"

[FR Doc. 97-7190 Filed 3—20-97; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF AGRICULTURE
Forest Service
36 CFR Part 200

Organization, Functions, and
Procedures; Information Availability
AGENCY: Forest Service, USDA.

ACTION: Final rule; technical
amendment.

SUMMARY: This technical amendment
streamlines the rules for obtaining
information from the Forest Service by
combining related sections into a single
rule and by making editorial changes to
clarify the procedures by which the
public may obtain agency information.
The need for this revision became
apparent when the agency reviewed its
regulations as part of the President’s
Regulatory Reinvention Initiative. The
intended effect is to make the rule easier
to use and understand.

EFFECTIVE DATE: This rule is effective
March 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Naomi Charboneau, Freedom of
Information Act Staff, telephone: (703)
235-9488.
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SUPPLEMENTARY INFORMATION: Current
regulations at § 200.5, § 200.7, §200.8,
and §200.9 of Title 36 of the Code of
Federal Regulations provide guidance
for locating, inspecting, and copying
Forest Service information. As part of
the President’s Regulatory Reinvention
Initiative, an agency review team
determined that these four small
regulations could be combined to
provide one streamlined regulation for
viewing and obtaining information. In
addition, minor revisions have been
made to clarify longstanding procedures
for requesting information and for
clarifying when fees are assessed for
copies of records and agency
publications. As a result of combining
these rules, sections 200.10 and 200.11
will be redesignated as 88§ 200.7 and
200.8 respectively. No substantive
changes have been made to the agency’s
policies on access to information.

List of Subjects in 36 CFR Part 200

Administrative practice and
procedure, Freedom of information,
Organization and functions
(Government agencies).

Therefore, for the reasons set forth in
the preamble, Part 200 of Title 36 of the
Code of Federal Regulations is hereby
amended as follows:

PART 200—[AMENDED]

1. The authority citation for Part 200
is revised to read as follows:

Authority: 5 U.S.C. 552; 16 U.S.C. 472,
551, and 1603.

2. In part 200, §8200.6 and 200.5 are
redesignated as 88 200.5 and 200.6,
respectively, and newly designated
§200.6 is revised to read as follows:

§200.6 Information available; inspection,
copying, and charges.

(a) In accordance with 5 U.S.C. 552(a)
and 7 CFR 1.2, the Forest Service shall
make available for public inspection
and copying all published or
unpublished directives, forms, records,
and final opinions, including
concurring or dissenting opinions and
orders made in the adjudication of
cases. Charges for information requested
from the Forest Service are set out in
paragraph (d) of this section and vary
according to the type of information
requested.

(b) Information made available
pursuant to paragraph (a) of this section
may be obtained at the Office of the
Chief, or the office of any Regional
Forester, Research Station Director, Area
Director, Institute Director, Forest
Supervisor, or District Ranger. The
addresses of these offices are set forth in
8§200.1 and 200.2. Forest Service

personnel at these offices will assist
members of the public seeking Forest
Service records. However, Research
Station and Institute Directors and
District Rangers may not have all
volumes of the Forest Service Manual
and Handbooks. When the information
requested is not available at a given
location, the personnel where the
request is received will direct the
requester to another office where the
information may be obtained.

(c) Inspection and copying availability
is as follows:

(1) Facilities for inspection and
copying are available at the offices listed
in §§200.1 and 200.2, during
established office hours for the
particular location, usually 8 a.m. to 5
p.m., Monday through Friday. Copying
facilities may not be available at all
Forest Service offices.

(2) Requesters for information may
make copies of available information
without charge if they elect to bring
their own copy equipment to the
appropriate offices listed in §§200.1
and 200.2.

(3) Requesters should make prior
arrangements for using agency copying
facilities or for bringing in copying
equipment and, in the later case, should
get advance approval from the office.

(d) Any request for information
pursuant to the provisions of the
Freedom of Information Act must be
submitted in accordance with 8§200.7
and 200.8. The Forest Service charges a
fee for copies of records not generally
made available to the public but
released pursuant to a FOIA request in
accordance with a schedule of fees
established by the Department of
Agriculture at 7 CFR Part 1, Subpart A,
Appendix A. These fees do not apply to
information that is generally and
routinely made available to the public
upon request, such as recreational
brochures, pamphlets, maps, and
technical guides as well as agency
directive issuances. Separate charges for
such general information are established
in the agency’s Directive System
(8200.4). For example, some pamphlets
and small segments of the Forest Service
Manual and Handbook may be provided
at no cost, but maps of the National
Forest System and larger sections of the
Manual and Handbook are available for
a charge. Current charges are explained
at the time the request is made.

8§8§200.7, 200.8, and 200.9 [Removed]

§§200.10 and 200.11
§§200.7 and 200.8]
3. Remove 8§200.7 through 200.9 and
redesignate 8§ 200.10 and 200.11 as
88200.7 and 200.8, respectively.

[Redesignated as

Dated: March 7, 1997.
Barbara C. Weber,
Acting Chief.
[FR Doc. 97-6783 Filed 3-20-97; 8:45 am]
BILLING CODE 3410-11-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-5800-1]

Arizona: Final Authorization of State

Hazardous Waste Management
Program Revisions; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule; correction.

SUMMARY: The Environmental Protection
Agency published in the Federal
Register of March 7, 1997, the
authorization of Arizona’s Hazardous
Waste Management Program Revisions
under the Resource Conservation and
Recovery Act (RCRA). The heading in
that published version stated ‘““Nevada:
Final Authorization of State Hazardous
Waste Management Program Revisions.”
This was a typographical error and
should have read ““Arizona: Final
Authorization of State Hazardous Waste
Management Program Revisions.” This
document corrects that error and
consequently extends the public
comment period and effective dates.
DATES: Final authorization for Arizona
is effective May 20, 1997 unless EPA
publishes a prior Federal Register
action withdrawing this immediate final
rule. All comments on Arizona’s
program revision application must be
received by the close of business April
21, 1997.

FOR FURTHER INFORMATION CONTACT: Lisa
McClain-Vanderpool, U.S. EPA Region
IX (WST-3), 75 Hawthorne Street, San
Francisco, CA 94105, Phone: 415/744—
2086.

Dated: March 14, 1997.
Rich Vaille,
Acting Director, Waste Management Division.
[FR Doc. 97-7217 Filed 3—20-97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[WT Docket No. 97-82; FCC 97-60]

Competitive Bidding Procedures

AGENCY: Federal Communications
Commission.
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ACTION: Final rule.

SUMMARY: On February 20, 1997, the
Federal Communications Commission
adopted an Order amending and
clarifying its general competitive rules.
The Order also clarifies the extent of
authority delegated to the Chief of the
Wireless Telecommunications Bureau to
implement regulations pertaining to
competitive bidding. In addition, the
Order modifies the short-form
application (FCC Form 175) to include
a certification indicating that an
applicant is not in default on any
payment for Commission licenses or
delinquent on any non-tax debt owed to
any federal agency. The rule changes set
forth in the Order are intended to
streamline the auctions process, and
improve competitive bidding practices.
DATES: Effective April 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Mark Bollinger, Wireless
Telecommunications Bureau, Federal
Communications Commission, (202)
418-0660.

SUPPLEMENTARY INFORMATION: This
summarizes the Commission’s Order in
FCC 97-60; WT Docket No. 97-82,
adopted on February 20, 1997, and
released on February 28, 1997. The
complete text of this Order is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street NW., Washington, DC, and also
may be purchased from the
Commission’s copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street NW.,
Suite 140, Washington, DC 20037. The
complete Order is also available on the
Commission’s Internet home page
(http://www.fcc.gov/).

Synopsis of the Order

1. In this Order, the Commission
amends subpart Q of part 1 of the
Commission’s rules to reflect procedural
changes that we believe will benefit
bidders and the auction process
generally and, in so doing, address some
issues raised in petitions for
reconsideration of our Competitive
Bidding Fifth Memorandum Opinion
and Order, 69 FR 63210 (December 7,
1994). Because the amendments
adopted herein pertain to agency
procedure and practice the requirement
of notice and comment rule making
contained in 5 U.S.C. 553(b) and the
effective date provisions of 5 U.S.C.
553(d) do not apply.

Rule Changes

2. By this Order, the Commission
amends the menu of competitive
bidding designs provided in §1.2103(a).

The rule is revised to include: (1)
Simultaneous multiple round auctions,
using remote and/or on-site electronic
bidding; (2) sequential multiple round
auctions, using either oral ascending,
remote or on-site electronic bidding;
and (3) sequential or simultaneous
single round auctions, using either
remote and/or on-site electronic
bidding, or sealed bids.

3. The Commission believes that the
public interest would be served by
establishing regular quarterly auctions
for defaulted licenses or unsold licenses
that were previously auctioned and for
which there are mutually exclusive
applications, services with a small
number of licenses, and services in
which licenses are expected to have low
values. The Commission therefore will
conduct quarterly auctions in the future,
while retaining the discretion to decide
in any quarter that an auction will not
be held.

4. Section 1.2105(a) of the
Commission’s rules is amended to
indicate that an applicant’s signature on
FCC Form 175 or its electronic
submission of this form will serve to
certify that the applicant is not in
default on any payment for Commission
licenses (including downpayments) and
that it is not delinquent on any non-tax
debt owed to any federal agency. The
certification we henceforth will require
regarding defaulted licenses and
delinquent debts to federal agencies will
afford additional assurance that the
applicant will be able to meet its future
obligations by indicating whether it may
later be subject to a monetary judgment
or collection procedures that may
impair its ability to provide service.
Bidders who cannot make this
certification may be ineligible for
installment payment plans.

5. The Commission amends
§81.2106(b) and 1.2107(b) to require
that bidders make their upfront
payments and downpayments to the
Commission by wire transfer, thereby
eliminating the option of making
payments by cashier’s check.

6. The Commission amends
§1.2110(e)(3) to codify the procedure
under which all applicants eligible to
utilize installment payments execute a
promissory note and security agreement
as a condition of participating in any
installment payment plan that is offered
by the FCC.

7. On a related matter, bidders and
financial institutions have indicated
that auction rules may prevent
commercial lenders and equipment
vendors from adequately protecting the
loans they make or the credit they
extend to auction winners who avail
themselves of the installment payment

plans. Specifically, parties have
requested the Commission provide
automatic grace periods in the event of
default under the installment payment
plan; implement installment payment
plan terms consisting of interest-only
payments for the entire term of the
license, with a balloon payment at the
end of the license term; enter into
intercreditor or collateral sharing
agreements with other creditors of
licensees and/or make the auction
payment to the Commission subordinate
to the debt of the licensee’s financial
lenders; not cancel licenses where the
licensees are in default of their
installment payments and instead allow
the license to remain part of the assets
to be sold as a “‘going concern’ in a pre-
bankruptcy workout; and ease license
transfer restrictions to allow for
voluntary transfer of licenses to non-
designated entities in cases of financial
distress. In the Notice of Proposed Rule
Making portion of this document, the
Commission seeks comment on changes
to the part 1 rules with regard to grace
periods and installment payment plan
terms, and will incorporate these
parties’ suggestions into the record
generated by the NPRM. With regard to
the remaining concerns, the
Commission believes that the auction
rules balance in a reasonable,
commercial fashion the government’s
interest in protecting the public’s rights
to receive full payment for the spectrum
bid upon, while granting qualifying
entities the ability to pay for licenses
through installment payments more
generous in terms than any type of loan
otherwise available in the marketplace.
Our rules and policies are designed to
promote private market solutions to
capital problems (i.e., licensees and
lenders working together toward a
satisfactory resolution), and therefore
provide adequate mechanisms for
entities to attain sufficient debt
financing under general market
conditions. To the extent that the
petitioning parties seek relief outside of
what is already provided by the
Commission’s rules, these requests are
denied for the following reasons.

8. First, under current Commission
policy, lenders may not be granted
direct security interests in FCC licenses.
In the auctions context, the Commission
has established a first security interest
in licenses being financed by it through
installment payment plans.
Accordingly, §1.2110(e)(4)(iii) of the
Commission’s rules provides for
cancellation of a license upon default of
installment payment obligations. The
Commission understands that it is
customary in commercial financing to
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grant lenders security interests in the
proceeds of the sale of FCC licenses and
§1.2110(e) is not intended to impede or
adversely affect a licensee’s ability to
obtain bank or other financing.
Accordingly, debtors may grant to other
parties a subordinated security interest
in the proceeds of an authorized
assignment or transfer of the license to
a third party, provided however that any
such security interest shall be
subordinated to and in no way
inconsistent with the Commission’s
security interest in the license.

9. The Commission notes, however,
that reclaiming a license pursuant to
§1.2110(e)(4)(iii) is the Commission’s
remedy of last resort after conclusion of
the regulatory processes set forth in
§1.2110(e). The Commission firmly
believes that “[m]arket-oriented
solutions to problems of financial
distress will often be preferable to the
FCC reclaiming and reauctioning
licenses.” Amendment of parts 20 and
24 of the Commission’s rules, Report
and Order, 61 FR 33859 (July 1, 1996)
(D, E, F Block Report and Order). This
is particularly true when reclaiming a
license would deprive or interrupt
service to ongoing end users. Lenders
and licensees are free to agree
contractually to their own terms
regarding situations where the licensee
fails to make timely payments under the
Commission’s installment payment
program. As long as there is no transfer
of control, the Commission would not
become involved in the particulars of a
voluntary workout arrangement between
licensees and third-party lenders,
including lenders’ assumption of the
licensee’s payments to the Commission.
Our policies also provide that in the
event an installment payment licensee
is in default to a third-party lender such
that the lender accelerates its loan, the
lender can seek a new buyer to replace
the defaulted licensee, subject to
Commission approval of the transfer.
While certain FCC rules contain
restrictions on the transfer of licenses
acquired through the use of designated
entity provisions for the statutory
purposes of assuring license
dissemination among a wide variety of
applicants including designated entities,
licensees may request a waiver of such
rules. For example, upon a showing,
supported by an affidavit, that the
licensee is in financial distress, the
Commission will consider granting a
waiver of the transfer restrictions
provided that such transaction is
otherwise in the public interest. Under
these circumstances, if a license is
transferred to an entity that would not
qualify for designated entity provisions,

or that would qualify for less favorable
designated entity provisions, the unjust
enrichment provisions set forth in
§1.2111 of the Commission’s rules or
service-specific rules would apply. In
summary, commercial lenders and
equipment vendors have adequate
assurances from the Commission that in
most situations of financial distress,
licenses can be transferred as a “‘going
concern,” subject, of course, to the
rights of the Commission to the
payments of obligations created under
the Commission’s rules (including
unjust enrichment payments), the
license conditions, the promissory note,
and the security agreement.

10. The Commission changes the
applicable downpayment and final
payment period from five (5) business
days to ten (10) business days and
changes the event triggering the final
payment obligation (or in the case of
entities eligible for installment
payments, the second downpayment
obligation) from the award of the license
to the issuance of a public notice
indicating that the Commission is
prepared to award the license or
authorization. These changes will
facilitate a more orderly licensing
process and ensure that successful
bidders have adequate time to fulfill
their payment obligations. Section
1.2109(b) of the Commission’s rules,
which addresses the circumstances in
which a bidder will be deemed to have
defaulted on its downpayment
obligations, is also amended to specify
ten (10) business days instead of five (5)
business days.

11. The Commission amends
§1.2110(b)(2), the definition of
“minority,” to include: “Blacks,
Hispanics, American Indians, Alaskan
Natives, Asians, and Pacific Islanders.”
With regard to the meaning of particular
categories in the definition, the
Commission shall use the same category
descriptions the Commission has relied
on in other contexts.

12. The Commission also clarifies that
pursuant to §0.131 of the rules, the
Chief, Wireless Telecommunications
Bureau, has delegated authority to
implement all of the Commission’s rules
pertaining to auctions procedures. This
includes the authority to choose
competitive bidding designs and
methodologies, such as simultaneous
multiple round auctions or oral outcry
auctions and remote electronic bidding
or on-site bidding; conduct auctions;
administer application, payment,
license grant and denial procedures; and
determine upfront and downpayment
amounts. The Commission notes that
the Bureau should, to the extent
possible, carry out its duties under this

authority through the use of orders,
public notices, bidder packages, notices
disseminated through the electronic
bidding system, and by other reasonable
means and with the benefit of public
comment where appropriate. Such
Bureau actions are subject to review by
the full Commission.

Procedural Matters and Ordering
Clauses

13. It is ordered that the rule changes
specified in Appendix B, attached to the
Order, are adopted and are effective
April 21, 1997.

14. 1t is further ordered that the
petitions for reconsideration of the
Competitive Bidding Fifth Memorandum
Opinion and Order, to the extent that
they are addressed in the Order, are
denied.

15. Authority. This action is taken
pursuant to sections 4(i), 5(b), 5(c)(1),
303(r), and 309 (j) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154¢(i), 155(b),
156(c)(1), 303(r), and 309(j)-

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Part 1 of Chapter | of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq., and 47
U.S.C. 151, 154(i), 154(j), and 303(r).

2. Sections 1.2103 (a) and (b) are
revised to read as follows:

§1.2103 Competitive bidding design
options.

(a) The Commission will select the
competitive bidding design(s) to be used
in auctioning particular licenses or
classes of licenses on a service-specific
basis. The choice of competitive bidding
design will generally be made pursuant
to the criteria set forth in PP Docket No.
93-253, FCC 94-61, adopted March 8,
1994, available for purchase from the
International Transcription Service,
Inc., 2100 M St. NW., suite 140,
Washington, DC 20037, telephone (202)
857-3800, but the Commission may
design and test alternative
methodologies. The Commission will
choose from one or more of the
following types of auction designs for
services or classes of services subject to
competitive bidding:
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(1) Simultaneous multiple round
auctions (using remote or on-site
electronic bidding);

(2) Sequential multiple round
auctions (using either oral ascending or
remote and/or on-site electronic
bidding); and/or

(3) Sequential or simultaneous single
round auctions (using either sealed
paper or remote and/or on-site
electronic bidding).

(b) The Commission may use
combinatorial bidding, which would
allow bidders to submit all or nothing
bids on combinations of licenses or
authorizations, in addition to bids on
individual licenses or authorizations.
The Commission may require that to be
declared the high bid, a combinatorial
bid must exceed the sum of the
individual bids by a specified amount.
Combinatorial bidding may be used
with any type of auction. The
Commission may also allow bidders to
submit contingent bids on individual
and/or combinations of licenses.

* * * * *

3. Section 1.2105 is amended by
revising paragraph (a)(2) to read as
follows:

§1.2105 Bidding application and
certification procedures; prohibition of
collusion.

a * * *

(2) The Form 175 must contain the
following information:

(i) Identification of each license on
which the applicant wishes to bid;

(ii) The applicant’s name, if the
applicant is an individual. If the
applicant is a corporation, then the
short-form application will require the
name and address of the corporate office
and the name and title of an officer or
director. If the applicant is a
partnership, then the application will
require the name, citizenship and
address of all partners, and, if a partner
is not a natural person, then the name
and title of a responsible person should
be included as well. If the applicant is
a trust, then the name and address of the
trustee will be required. If the applicant
is none of the above, then it must
identify and describe itself and its
principals or other responsible persons;

(iii) The identity of the person(s)
authorized to make or withdraw a bid;

(iv) If the applicant applies as a
designated entity pursuant to §1.2110, a
statement to that effect and a
declaration, under penalty of perjury,
that the applicant is qualified as a
designated entity under §1.2110.

(v) Certification that the applicant is
legally, technically, financially and
otherwise qualified pursuant to section
308(b) of the Communications Act of

1934, as amended. The Commission will
accept applications certifying that a
request for waiver or other relief from
the requirements of section 310 is
pending;

(vi) Certification that the applicant is
in compliance with the foreign
ownership provisions of section 310 of
the Communications Act of 1934, as
amended;

(vii) Certification that the applicant is
and will, during the pendency of its
application(s), remain in compliance
with any service-specific qualifications
applicable to the licenses on which the
applicant intends to bid including, but
not limited to, financial qualifications.
The Commission may require
certification in certain services that the
applicant will, following grant of a
license, come into compliance with
certain service-specific rules, including,
but not limited to, ownership eligibility
limitations;

(viii) An exhibit, certified as truthful
under penalty of perjury, identifying all
parties with whom the applicant has
entered into partnerships, joint
ventures, consortia or other agreements,
arrangements or understandings of any
kind relating to the licenses being
auctioned, including any such
agreements relating to the post-auction
market structure.

(ix) Certification under penalty of
perjury that it has not entered and will
not enter into any explicit or implicit
agreements, arrangements or
understandings of any kind with any
parties other than those identified
pursuant to paragraph (a)(2)(viii) of this
section regarding the amount of their
bids, bidding strategies or the particular
licenses on which they will or will not
bid; and

(x) Certification that the applicant is
not in default on any Commission
licenses and that it is not delinquent on
any non-tax debt owed to any Federal
agency.

* * * * *

4. Section 1.2106 is amended by
revising paragraph (b) to read as follows:

§1.2106 Submission of upfront payments.

* * * * *

(b) Upfront payments must be made
by wire transfer in U.S. dollars from a
financial institution whose deposits are
insured by the Federal Deposit
Insurance Corporation and must be
made payable to the Federal

Communications Commission.
* * * * *

5. Section 1.2107 is amended by
revising paragraphs (b) and (c) to read
as follows:

§1.2107 Submission of down payment and
filing of long-form applications.
* * * * *

(b) Within ten (10) business days after
being notified that it is a high bidder on
a particular license(s), a high bidder
must submit to the Commission’s
lockbox bank such additional funds (the
“down payment’’) as are necessary to
bring its total deposits (not including
upfront payments applied to satisfy
penalties) up to twenty (20) percent of
its high bid(s). (In single round sealed
bid auctions conducted under §1.2103,
however, bidders may be required to
submit their down payments with their
bids.) This down payment must be
made by wire transfer in U.S. dollars
from a financial institution whose
deposits are insured by the Federal
Deposit Insurance Corporation and must
be made payable to the Federal
Communications Commission. Winning
bidders who are qualified designated
entities eligible for installment
payments under §1.2110(d) are only
required to bring their total deposits up
to ten (10) percent of their winning
bid(s). Such designated entities must
pay the remainder of the twenty (20)
percent down payment within ten (10)
business days of grant of their
application. See § 1.2110(e) (1) and (2).
Down payments will be held by the
Commission until the high bidder has
been awarded the license and has paid
the remaining balance due on the
license or authorization, in which case
it will not be returned, or until the
winning bidder is found unqualified to
be a licensee or has defaulted, in which
case it will be returned, less applicable
payments. No interest on any down
payment will be paid to the bidders.

(c) A high bidder that meets its down
payment obligations in a timely manner
must, within ten (10) business days after
being notified that it is a high bidder,
submit an additional application (the
“long-form application’) pursuant to
the rules governing the service in which
the applicant is the high bidder (unless
it has already submitted such an
application, as contemplated by
§1.2105(a)(1)(b). Notwithstanding any
other provision in title 47 of the Code
of Federal Regulations to the contrary,
high bidders need not submit an
additional application filing fee with
their long-form applications. Specific
procedures for filing electronically and
manually filed applications will be set
out by Public Notice. While Form 600
may be filed either electronically or
manually, beginning January 1, 1998, all
applications must be filed
electronically. Those applicants who
file applications manually must also
include a copy of all attachments and
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any other supporting documents on a
3.5 inch diskette in separate ASCII text
(.TXT) file formats. An applicant that
fails to submit the required long-form
application under this paragraph and
fails to establish good cause for any late-
filed submission, shall be deemed to
have defaulted and will be subject to the
payments set forth in §1.2104.
* * * * *

6. Section 1.2109 is amended by
revising paragraphs (a) and (b) to read
as follows:

§1.2109 License grant, denial, default, and
disqualification.

(a) Unless otherwise specified in these
rules, auction winners are required to
pay the balance of their winning bids in
a lump sum within ten (10) business
days following award of the license.
Grant of the license will be conditioned
on full and timely payment of the
winning bid.

(b) If a winning bidder withdraws its
bid after the Commission has declared
competitive bidding closed or fails to
remit the required down payment
within ten (10) business days after the
Commission has declared competitive
bidding closed, the bidder will be
deemed to have defaulted, its
application will be dismissed, and it
will be liable for the default payment
specified in §1.2104(g)(2). In such
event, the Commission may either re-
auction the license to existing or new
applicants or offer it to the other highest
bidders (in descending order) at their
final bids. The down payment
obligations set forth in §1.2107(b) will
apply.
* * * * *

7. Section 1.2110 is amended by
revising paragraphs (b)(2), (e)(1), (e)(2),
and the introductory text of (e)(3) to
read as follows:

§1.2110 Designated entities.
* * * * *
b * * *

(2) Businesses owned by members of
minority groups and/or women. Unless
otherwise provided in rules governing
specific services, a business owned by
members of minority groups and/or
women is one in which minorities and/
or women who are U.S. citizens control
the applicant, have at least 50.1 percent
equity ownership and, in the case of a
corporate applicant, a 50.1 percent
voting interest. For applicants that are
partnerships, every general partner
either must be a minority and/or woman
(or minorities and/or women) who are
U.S. citizens and who individually or
together own at least 50.1 percent of the
partnership equity, or an entity that is
100 percent owned and controlled by

minorities and/or women who are U.S.
citizens. The interests of minorities and
women are to be calculated on a fully-
diluted basis; agreements such as stock
options and convertible debentures
shall be considered to have a present
effect on the power to control an entity
and shall be treated as if the rights
thereunder already have been fully
exercised. However, upon a
demonstration that options or
conversion rights held by non-
controlling principals will not deprive
the minority and female principals of a
substantial financial stake in the venture
or impair their rights to control the
designated entity, a designated entity
may seek a waiver of the requirement
that the equity of the minority and
female principals must be calculated on
a fully-diluted basis. Members of
minority groups include Blacks,
Hispanics, American Indians, Alaskan
Natives, Asians, and Pacific Islanders.
* * * * *

(e) * X *

(1) Unless otherwise specified, each
eligible applicant paying for its
license(s) on an installment basis must
deposit by wire transfer in the manner
specified in §1.2107(b) sufficient
additional funds as are necessary to
bring its total deposits to ten (10)
percent of its winning bid(s) within ten
(10) business days after the Commission
has declared it the winning bidder and
closed the bidding. Failure to remit the
required payment will make the bidder
liable to pay penalties pursuant to
§1.2104(g)(2).

(2) Within ten (10) business days of
the grant of the license application of a
winning bidder eligible for installment
payments, the licensee shall pay another
ten (10) percent of the high bid, thereby
commencing the eligible licensee’s
installment payment plan. Failure to
remit the required payment will make
the bidder liable to pay default
payments pursuant to § 1.2104(g)(2).

(3) Upon grant of the license, the
Commission will notify each eligible
licensee of the terms of its installment
payment plan and that it must execute
a promissory note and security
agreement as a condition of the
installment payment plan. Unless other
terms are specified in the rules of
particular services, such plans will:

* * * * *

[FR Doc. 97-7232 Filed 3-20-97; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73

[MM Docket No. 92-291, RM-8133]

Radio Broadcasting Services;
Cambridge and St. Michaels, MD

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document grants an
Application for Review filed by CWA
Broadcasting, Inc. directed to a staff
action denying its proposal to reallot
Channel 232A from Cambridge to St.
Michaels, Maryland, and modify its
Station WFBR construction permit to
specify St. Michaels as the community
of license. See 60 FR 38738, July 28,
1995. As a result, Channel 232A is how
allotted to St. Michaels, Maryland, and
the Station WFBR construction permit
now specifies St. Michaels as the
community of license. The reference
coordinates for the Channel 232A
allotment at St. Michaels, Maryland, are
38-49-17 and 76-17-27. With this
action, the proceeding is terminated.

EFFECTIVE DATE: May 2, 1997.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau,
(202) 418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order
adopted March 6, 1997, and released
March 17, 1997. The full text of this
decision is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 2100 M Street,
NW., Suite 140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Maryland, is amended
by removing Channel 232A at
Cambridge, and adding St. Michaels,
Channel 232A.
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Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 97-7177 Filed 3—20-97; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73
[MM Docket No. 96-125; RM—8807, RM—
8861]

Radio Broadcasting Services; Albion
and Hilton, NY

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Hilton Broadcasting,
dismisses the request to allot Channel
238A to Hilton, NY, as the community’s
first local aural transmission service.
See 61 FR 31084, June 19, 1996. At the
request of Albion Broadcasting
Associates, the Commission allots
Channel 238A to Albion, NY, as the
community’s first local aural
transmission service. Channel 238A can
be allotted to Albion with a site
restriction of 0.7 kilometers (0.4 miles)
northeast, at coordinates 43—-15-00
North Latitude and 78-11-12 West
Longitude, to avoid a short-spacing to
Station WIJYE, Channel 241B, Buffalo,
New York. This allotment has been
concurred in by the Canadian
Government as a specially negotiated
short-spaced allotment since Albion is
located within 320 kilometers (200
miles) of the U.S.-Canadian border. The
Albion allotment is short-spaced to
Stations CKDS-FM, Channel 237C1,
Hamilton, Ontario, and CIBC1F and
proposed CIBC-1, Channel 238C1,
Belleville, Ontario, Canada. With this
action, this proceeding is terminated.
DATES: Effective April 28, 1997. The
window period for filing applications
for Channel 238A at Albion, NY, will
open on April 28, 1997, and close on
May 29, 1997.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report

and Order, MM Docket No. 96-125,
adopted March 5, 1997, and released
March 14, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 2100 M Street,
NW., Suite 140, Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED)]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New York, is
amended by adding Albion, Channel
238A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-7257 Filed 3-20-97; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 95-120; RM—-8650]

Radio Broadcasting Services;
Premont, TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Paulino Bernal, substitutes
Channel 264C3 for Channel 285A at
Premont and modifies Station
KMFM(FM)’s license to specify
operation on the higher powered
channel. See 60 FR 39141, August 1,
1995. Channel 264C3 can be allotted to
Premont in compliance with the

Commission’s minimum distance
separation requirements with a site
restriction of 7.7 kilometers (4.8 miles)
east in order to avoid a short-spacing
conflict with the licensed site of Station
KBDR(FM), Channel 263C2, Mirando
City, Texas. The coordinates for
Channel 264C3 at Premont are 27-21-35
NL and 98-02-45 WL. Mexican
concurrence has been obtained for this
allotment.

With this action, this proceeding is
terminated.

EFFECTIVE DATE: April 28, 1997.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 95-120,
adopted March 5, 1997, and released
March 14, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
ITS, Inc., (202) 857-3800, 2100 M
Street, NW, Suite 140, Washington, DC
20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 285A and adding
Channel 264C3 at Premont.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-7258 Filed 3—20-97; 8:45 am]
BILLING CODE 6712-01-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Part 723

RIN 0560-AE96

Amendment to the Tobacco Marketing
Quota Regulations

AGENCY: Farm Service Agency, USDA.
ACTION: Proposed rule.

SUMMARY: This rule proposes improving
the administration of the tobacco
marketing quota and price support
program by amending program
regulations to: provide for making quota
“inequity adjustments” on a ‘“common
ownership unit” basis rather than
strictly on a “farm’ basis; eliminate
unduly restrictive deadlines for the
mailing of certain quota notices; permit,
for burley and flue-cured tobacco,
disaster transfers to be made by cash
lessees, from cash rented farms, without
the owner’s signature; provide greater
flexibility in the setting of penalty
amounts for burley and flue-cured
tobacco violations; eliminate a provision
that requires yearly publication in the
Federal Register of certain routine and
noncontroversial penalty computations;
remove regulations governing the 1994-
calendar year only *‘domestic marketing
assessment’’, which was applicable to
the use by certain cigarette
manufacturers of set percentages of
domestic tobacco; codify certain
statutory provisions concerning, and
penalties related to, setting burley and
flue-cured tobacco quotas; and add
several technical changes, including
changes to reflect a recent
reorganization of the Department of
Agriculture.

DATES: Comments must be received by
May 20, 1997 to be assured of
consideration.

ADDRESSES: Submit comments on the
proposed rule to: Director, Tobacco and
Peanuts Division, USDA, FSA, STOP
0514, P.O. Box 2415, Washington, DC
20013-2415. Comments may be faxed to

202—-690-2298. All written submissions
made pursuant to this rule will be made
available for public inspection in Room
5750 South Building, USDA, between
the hours of 8:15 a.m. and 4:45 p.m.,
during regular Federal workdays.

FOR FURTHER INFORMATION CONTACT:
Verner Grise, Director, Tobacco and
Peanuts Analysis Staff, Tobacco and
Peanuts Division, USDA, FSA, STOP
0514, P.O. Box 2415, Washington, DC
20013-2415, telephone 202—-720-5291.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be not significant and
therefore was not reviewed by OMB
under Executive Order 12866.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this proposed rule since
the Farm Service Agency (FSA) is not
required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rule making with respect to
the subject matter of this rule.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies are:
Commodity Loans and Purchases—
10.051.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will have no significant impact
on the quality of the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
needed.

Executive Order 12372

This activity is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988. The provisions of this proposed
rule are not retroactive and preempt
State laws to the extent that such laws

are inconsistent with the provisions of
this proposed rule. Before any legal
action is brought regarding
determinations made under provisions
of 7 CFR part 723, the administrative
appeal provisions set forth at 7 CFR Part
780 and 7 CFR Part 711, as applicable,
must be exhausted.

Paperwork Reduction Act

This proposed rule does not contain
new or revised information collection
requirements that require approval by
OMB under the Paperwork Reduction
Act (44 U.S.C. 3507 et seq). The
information collections required in 7
CFR Part 723 have previously been
cleared under OMB control number
0560-0058.

Background and Discussion

The tobacco marketing quota and
price support program is operated by
the Department of Agriculture pursuant
to provisions of the Agricultural
Adjustment Act of 1938, as amended
(the 1938 Act) and the Agricultural Act
of 1949, as amended (the 1949 Act).
This proposed rule would, as described
below, modify tobacco marketing quota
regulations in 7 CFR Part 723. Related
price support regulations are codified in
7 CFR Part 1464.

1. Allocation of Inequity Adjustments

The 1938 Act permits the FSA, out of
limited national reserves, to make so-
called “inequity adjustments” in old
farm allotments or quotas in order to
alleviate quota disparities between
farms in a county. Current rules, at
§723.210, call for those adjustments to
be made by “farm’ as that term is
defined for FSA commodity support
purposes. However, for tobacco, there
may, in effect, be “farms’ within a farm
when there are different common
ownership units within the farm. For
that reason, to allow for greater equity,
it is proposed that the rules be modified
to allow local FSA committees to
choose, at their discretion, to make
inequity adjustments by common
ownership units in which case the quota
adjustment would inure to the common
ownership unit rather than to the whole
farm. The rule would also add, in
§723.104, a definition of “‘common
ownership unit” to facilitate the
administration of the proposed change
for allocating inequity adjustments and
the transfer of quota by sale.
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2. Mailing Notices of Farm Acreage
Allotments and Marketing Quotas

Current rules, in §723.213, require
that quota notices be mailed by a certain
date if the quota is to be modified
because of a violation, a revision or
adjustment in the allotment or quota for
the farm, or a farm reconstitution. The
deadline is April 1 for farms in
Alabama, Florida, Georgia, North
Carolina, South Carolina and Virginia.
Otherwise, the deadline is May 1. Those
dates are not suitable in all instances
since there may be transfers affecting
the quota which have not occurred by
those dates. For that reason, and
because the regulation is strictly a
matter of agency procedure, it is
proposed that these deadlines be
removed from the regulations. Because
of the special considerations that
accompany reductions for violations, it
would remain the agency’s intention
with respect to notices concerning
reductions in quota because of
violations to meet the same deadlines as
those that are now in the regulations.

3. Approval of Disaster Lease and
Transfer Agreements—Cash Rented
Farms

Burley and flue-cured tobacco are
different from other kinds of tobacco in
that they are subject to quotas on a
poundage basis. All other tobaccos are
limited by acreage only. Burley tobacco
is limited by pounds only and flue-
cured tobacco is limited both by acres
and pounds. With respect to burley and
flue-cured tobacco, disaster transfers of
guota pounds can be made during the
harvest season if, despite the producer’s
best efforts, the quota is not fully
produced because of a natural disaster.
Currently, all such transfers require the
farm owner to sign the transfer
documents. This rule proposes
amending 8 723.216 to provide that such
owner’s signature is not needed when
the farm is cash-rented or leased by the
farm operator. This would reflect that
the owner does not have an interest in
the current year’s tobacco crop or
marketing quota. This would effectively
and conclusively, presume that the farm
operator or tobacco producer has paid
for the quota for the current year to use
to market the crop or, as the case may
be, to disaster lease and transfer the
unused quota from the farm.

4. Producer Penalty Calculations

Penalties can be assessed against
producers under the 1938 Act for excess
marketings and other offenses. Section
314 of the 1938 Act provides that the
penalty rate is equal to 75 percent of the
average market price for the kind of

tobacco for the immediately preceding
marketing year. That rate is applied,
then, to the penalty quantity of tobacco.
Generally, under section 314, that
quantity is the amount of the excess
marketings. However, section 317(g) of
the 1938 Act provides, for the poundage
guota tobaccos (burley and flue-cured)
only, that no penalty shall be due or
collected until 103 percent of the
marketing quota has been marketed
except that where a producer falsely
identifies, or fails to account for the
disposition of any tobacco, the
Secretary, in lieu of assessing and
collecting penalties based on the actual
marketings of excess tobacco, may elect
to assess a penalty computed by
multiplying the full penalty rate by an
amount of tobacco equal to 25 percent
of the farm’s effective marketing quota
plus the farm yield for the number of
acres harvested in excess of the farm
acreage allotment. Thus for burley and
flue-cured tobacco, two possible
standards exist for determining the
penalty quantity: (1) The excess-over-
103-percent standard (*‘the 103-percent
standard”) and (2) the 25-percent-of-
quota standard (‘‘the 25-percent
standard”). In some cases, however, the
producer may have no excess
marketings, but may have mis-marketed
a small number of pounds on the farm’s
marketing card in which case the 25-
percent standard may produce a penalty
which a local FSA committee could feel
is too harsh. This could lead, by use of
the 103-percent standard, to no penalty
at all which could be too lenient. Given
that the use of the full 25-percent-of-
quota standard is strictly discretionary,
it would appear to follow that, in cases
where the 25-percent standard could
otherwise be applied, the Secretary
could choose a penalty quantity “up to”
25-percent. Changing § 723.409 to add
that flexibility is proposed in this
notice. This would, if adopted, allow
the penalty quantity to be, more
appropriately, the actual amount of
pounds in violation, which could better
reflect the relative significance of
different violations. This amendment
will not affect the penalty quantity for
buyers, dealers, or warehouse operators.
Tobacco buyers, dealers, warehouse
operators, and others will be required to
collect the full penalty rate for each
pound of invalid or suspicious
marketings. In the event of an over-
collection, the penalty can be refunded.

5. Elimination of Publication in the
Federal Register of Certain
Mathematical Computations

Also, it is proposed, with respect to
penalties, that § 723.308 be modified to
remove the provision that requires

publication in the Federal Register of
the penalty rate calculations for the
individual kinds of tobacco. Those rates
are mathematical calculations based on
market prices and the amounts should
be, within a very close amount, well
known by interested parties based on
their knowledge of market conditions.
As in the past, effective notice will be
provided by press release. Further
information, if needed, can be obtained
by inquiry. For these reasons,
publication in the Federal Register does
not appear to be necessary.

6. Removal of Regulations Concerning
the 1994 Domestic Marketing
Assessment for Manufacturers Whose
Use of Domestic Tobacco Fell Below 75
Percent

This rule also proposes removing the
regulations that currently appear in
Subpart E, as those regulations deal
with an assessment that only applied
with respect to activities which
occurred in calendar year 1994.
Specifically, budget legislation enacted
in 1993 provided for a ‘““domestic
marketing assessment’” (DMA) to be
applied to certain manufacturers of
cigarettes if their use of domestic
tobacco did not, for certain cigarettes,
over a calendar year, amount to 75
percent of their total tobacco use. Later
legislation limited the application of the
DMA to activities occurring in calendar
year 1994. Accordingly, it does not
appear worthwhile to continue the
codification of the DMA regulations.
Removal of the rules will not, however,
affect liabilities with respect to the DMA
for activities occurring in calendar year
1994.

7. Codification of Regulations Dealing
With Establishing the National
Marketing Quotas for Burley and Flue-
Cured Tobacco

It is also proposed that a new subpart
be added to codify provisions dealing
with the annual establishment of the
burley and flue-cured tobacco national
marketing quotas. The quotas for burley
and flue-cured tobaccos, unlike the
allotments for other supported tobaccos,
are set, as provided for by statute, in a
manner that takes into account pre-
announced purchase intentions of
certain cigarette manufacturers.
Specifically, the calculation takes into
account the purchase intentions of those
cigarette manufacturers who meet the
1938 Act definition of a *“domestic
manufacturer of cigarettes’ by
producing at least 1 percent of the
cigarettes produced and sold in the
United States. The 1938 Act provides,
under section 317 for flue-cured
tobacco, and section 319 for burley
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tobacco, that the quota for each kind is
the amount, computed separately
which, with an allowance for the
Secretary to make a discretionary
upward or downward adjustment of up
to 3 percent in the total, equals the sum
of: (1) The aggregate, for the upcoming
year, of the stated intentions of the
manufacturers to purchase eligible
tobacco of the relevant kind from
regular auction markets, producers, or
from the inventories of the relevant
producer loan associations; (2) the
average annual exports of that kind of
domestic tobacco for the past 3 years;
and (3) the amount the Secretary deems,
in his discretion, is needed to adjust the
current inventories of the producer loan
associations to establish stocks at the
reserve stock level for the respective
kind of tobacco. The reserve stock level
is defined in section 301 of the 1938 Act
to be, for burley tobacco, the greater of
50 million pounds or 15 percent of the
previous year’s quota. For flue-cured
tobacco that level is defined to be the
greater of 100 million pounds or 15
percent of the previous year’s quota.
Section 319 of the 1938 Act provides,
however, that the reserve stock level
downward adjustment for burley
tobacco may not exceed the greater of 35
million pounds or 50 percent of the
quantity by which loan inventories
exceed the reserve stock level. Section
320A of the 1938 Act requires that the
statement of purchase intentions be
filed by all manufacturers who meet the
“‘domestic manufacturer of cigarettes”
definition and provides that if a
manufacturer fails to file such a
statement the Secretary must estimate
the purchases for the manufacturer
based on the manufacturer’s previous
submissions. The statements of
intention are due before the marketing
year. Section 320A of the 1938 Act sets
December 1 as the deadline for flue-
cured purchase intentions. For burley,
section 320A sets January 15 as the
deadline. Also, section 320A contains
confidentiality provisions to protect the
statements filed by manufacturers.

Further, section 320B of the 1938 Act
provides that cigarette manufacturers
must report their tobacco purchases at
the end of the year so that a comparison
can be made with their statement of
intentions. Under section 320B, the
manufacturer must pay a per pound
penalty, equal to twice the purchaser’s
share of the no-net-cost assessment rate
for the relevant marketing year, if their
purchases do not amount to 90 percent
of their stated intentions. Section 320B
provides that the penalty will be
assessed on the full amount of the
shortage except that 320B also provides

that the statements of intention will be
adjusted downward if producers do not,
counting price support loan placements,
produce, in the aggregate, the total
national quota for the relevant kind of
tobacco (burley or flue-cured) for the
relevant marketing year.

These provisions have been in place
for many years. This rule proposes,
however, to codify current policy to
allow for comment and modification as
needed. As with current practice, the
rule provides for counting indirect and
direct purchases for statement of
purchase intentions and for calculations
of compliance with those intentions.
Also, the rule, for these purposes, as
with current practice, specifies that
purchases of leaf, stems, trimmings, and
scrap tobacco for export should be
excluded from the purchase intentions
and from the purchases that are
countable toward meeting the
manufacturer’s obligations.

8. Technical Changes in the Regulations

This rule would also make certain
technical changes, including changing
references from “ASC” to “FSA” to
reflect that under a recent
reorganization, many of the functions of
the former Agricultural Stabilization
and Conservation Service are now
handled by the USDA’s Farm Service
Agency.

List of Subjects in 7 CFR Part 723

Acreage allotments, Dealers, Domestic
cigarette manufacturers, Marketing
quotas, Penalties, Tobacco

Proposed Rule

For the reasons set forth in the
preamble, it is proposed that 7 CFR Part
723 be amended as follows:

PART 723—TOBACCO

1. The authority citation for 7 CFR
part 723 continues to read as follows:

Authority: 7 U.S.C. 1301, 1311-1314,
1314-1, 1314b, 1314b-1, 1314b-2, 1314c,
1314d, 1314e, 1314f, 1314i, 1315, 1316, 1362,
1363, 1372-75, 1377-1379, 1421, 1445-1 and
1445-2.

2. Section 723.104 is to be amended
by adding definitions for ‘“‘common
ownership unit”, “Farm Service
Agency”’, and “FSA” in their proper
alphabetical order to read as follows:

§723.104 Definitions.

Common ownership unit. A common
ownership unit is a distinguishable part
of a farm, consisting of one or more
tracts of land with the same owners as
determined by FSA.

Farm Service Agency. An agency
within the U.S. Department of
Agriculture.

FSA. The Farm Service Agency.

* * * * *

3. Section 723.210 is amended by
adding a new paragraph (d) to read as
follows:

§723.210 Corrections of errors and
adjusting inequities in acreage allotments
and marketing quotas for old farms.

* * * * *

(d) Making certain adjustments on a
common ownership unit basis.
Notwithstanding other provisions of this
section, inequity adjustments may be
allotted by common ownership unit
rather than by farm when it is
determined by the county FSA
committee that the making of the
determination on that basis provides
greater equity.

§723.213 [Amended]

4. Section 723.213 is amended by
removing paragraph (c) and
redesignating paragraph (d) as
paragraph (c).

5. Section 723.216(a) is amended by
revising paragraph (a) introductory text
and by revising paragraphs (a)(2)(ii)(A)
and (a)(2)(iii)(A), to read as follows:

§723.216 Transfers of tobacco acreage
allotment or marketing quota by sale, lease,
or owner.

(a) General. The allotment or quota
established for a farm may be
transferred to another farm to the extent
provided for in this section. For
transfers by sale, common ownership
units on a farm may be considered to be
separate farms. Transfers are not
permitted for cigar binder (types 54 and
55) tobacco allotments.

* * * * *

(2) * * *

(“) * X *

(A) Leases. The owner and operator of
the transferring farm and the owner or
operator of the receiving farm. For
leases made under the disaster
provisions of this section, the signature
of the owner will not be required if the
FSA determines that the farm is cash
leased for the current crop year and that

the owner does not share in the crop.
* * * * *

(i) * * *

(A) Leases. The owner of the
transferring farm and the owner or
operator of the receiving farm. For
leases made under the disaster
provisions of this section, the signature
of the owner will not be required if the
FSA determines that the farm is cash
leased for the crop year and that the

owner does not share in the crop.
* * * * *
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§723.308 [Amended]

6. Section 723.308 is amended by
adding “and announced annually’ after
“determined” in the first sentence and
removing the second sentence.

7. Section 723.409 is amended by
revising paragraphs (a), (b), (e)(1), (e)(2)
introductory text, and (f) and by
removing paragraph (g), such that the
revised paragraphs in § 723.409 will
read as follows:

§723.409 Producer violations, penalties,
false identification and related issues.

(a) Generally—(1) Circumstances in
which penalties are due. A penalty shall
be due on all marketings from a farm
which are:

(i) in excess of the applicable quota or
allotment;

(ii) made without a valid marketing
card;

(iii) made under circumstances where
the buyer or dealer, or their agents,
know, or have reason to know, that the
tobacco was, or is, marketed in a
manner which by itself or in
combination with other marketings is
designed to, or has the effect of,
defeating the purposes of the tobacco
price support and production
adjustment program, avoiding marketing
quota limitations, or otherwise avoiding
provision of this part or part 1464;

(iv) falsely identified; or,

(v) marketings for which the producer
fails to make a proper account as
required by the provisions of this part.

(2) Amount of the penalty. The
amount of the penalty shall be the
amount computed by multiplying the
penalty rate by the penalty quantity.

(3) Penalty rate. The penalty rate for
purposes of this section is that rate
which is computed as the penalty rate
per pound for the applicable kind of
tobacco under § 723.308, except to the
extent that a converted penalty rate may
be used as provided for in this section.

(4) Penalty quantity. The quantity of
tobacco that is determined by the
county FSA committee to be subject to
penalty, provided further that:

(i) For burley and flue-cured tobacco,
the penalty quantity for purposes of this
section shall be the amount of
marketings from the farm in excess of
103 percent of the farm’s effective
marketing quota for that year, except
that if the violation involves false
identification or a failure to account for
tobacco, the FSA may, in its discretion,
depending on the nature of the
violations, use as the penalty quantity
an amount up to 25 percent of the farm’s
effective marketing quota plus 100
percent of the farm yield on any excess
acreage for the farm (acreage planted in

excess of the allotted acres, as estimated
or determined).

(ii) For tobaccos other than burley
and flue-cured tobacco, the penalty
quantity shall be the amount of
marketings from the farm in excess of
the farm’s marketing quota provided
further, that in order to aid in the
collection of the penalty the FSA shall
endeavor, to the extent practicable, to
apply the penalty to all of the farm’s
marketings by converting the full
penalty rate to a converted
proportionate penalty rate which rate
may be identified on the producer’s
marketing card and collected and
remitted accordingly. In making the
calculation of the converted penalty
rate, the agency shall take into account
any carryover tobacco applicable for the
farm. If an erroneous penalty rate is
shown on the marketing card, then the
producer of the tobacco and the
producer who marketed the tobacco
shall be liable for any balance due.

(5) Limitations on reduced penalty
guantities. No penalty shall, to the
extent that there is discretion to do
otherwise, be assessed at an amount
which is less than the amount equal to
the full penalty rate multiplied by the
full number of pounds that are, or are
estimated to be, subject to penalty,
unless it is determined by the county
FSA committee, with the concurrence of
the State FSA committee, that all of the
following exist with respect to such
violation:

(i) The violation was inadvertent and
unintentional;

(i) All of the farm’s production has
been accounted for and there are no
excess marketings for which there are
penalties outstanding;

(iii) The records for all involved farms
have been corrected to show the
marketings involved; and

(iv) The false identification or failure
to account did not give the producer an
advantage under the program.

(6) Effect of improper, invalid,
deceptive or unaccounted for
marketings on penalty quantity
calculation. Any marketing made
without a valid marketing card, falsely-
identified, or unaccounted for in
accordance with the requirements of
this part, or made under circumstances
which are designed to, or have the effect
of, defeating the purpose of the tobacco
marketing quota and price support
program, avoiding any limitation on
marketings, avoiding a penalty, or
avoiding compliance with, or the
requirements of, any regulation under
this part or under part 1464, shall be
considered an excess marketing of
tobacco. Further, such marketings shall,
unless shown to the satisfaction of the

county FSA committee to be otherwise,
be considered, where relevant, to be in
excess of 103 percent of the applicable
marketing quota for the farm, and shall
be subject to a penalty at the full penalty
rate for each pound so marketed.

(7) Pledging of tobacco by an
ineligible producer. In addition to any
other circumstances in which a penalty
may be assessed under this part, the
marketing or pledging for a price
support loan of any tobacco when the
producer is not considered to be an
“eligible producer’” under the
provisions of part 1464 of this title, shall
be considered to be a false identification
of tobacco and shall be dealt with
accordingly. This remedy shall be in
addition to all others as may apply.

(8) Failures to make certain reports. If
any producer who manufactures tobacco
products from tobacco produced by or
for such person fails to make the report
required by 8 729.408, or otherwise
required by this part, or makes a false
report, the producer shall be deemed to
have failed to account for the
disposition of tobacco produced on the
farms(s) involved. The filing of a report
by a producer under § 723.408 of this
part which the State FSA committee
finds to be incomplete or incorrect shall
constitute a failure to account for the
disposition of tobacco produced on the
farm.

(b) Special provisions for tobacco
buyers, dealers, and warehouse
operators and others who acquire
tobacco.

(1) Notwithstanding the provisions of
paragraph (a) of this section, a dealer,
buyer or warehouse operator shall
collect an amount of penalty equal to
the applicable per pound penalty rate
times the quantity of tobacco acquired
or handled by the buyer, dealer or
warehouse operator when the tobacco is
not identified with a valid producer
marketing card, the tobacco is being
sold under suspicious circumstances, or
when there is any reason to suspect the
tobacco may be subject to penalty. The
provisions of this paragraph apply to all
purchases by a dealer, buyer or
warehouse operator including those
from another dealer, buyer or warehouse
operator. The dealer, buyer, warehouse
operator, or their agent, shall also
collect the full amount of the marketing
guota penalty for each pound of tobacco
involved in any case in which a buyer,
dealer or warehouse operator knows, or
has to reason to suspect, that the
marketing is, or has been, made without
a proper marketing card or is, or has
been, made with a card which the
dealer, buyer, warehouse operator, or
their agents have reason to suspect, is
not a valid marketing or is made under
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circumstances which give cause to
suspect that the marketing is not valid
or is made in derogation of the tobacco
marketing quota and price support
program.

(2) The amount of penalty collected
may be deducted from the proceeds of
the sale of the tobacco. All such penalty
collections shall be the responsibility of
each buyer dealer, or warehouse
operator involved, and their agents, and
shall be remitted to FSA as provided for
in this part.

(3) The collection and remittance of
penalty shall be in addition to any other
obligations that such person may have
to collect other amounts, including
other penalties or assessments due on
such marketings.

(4) If a penalty is collected and
remitted by a buyer, dealer, or
warehouse operator that is shown not to
be due or only partially due, then the
overpayment shall be refunded to the
appropriate party. It is the responsibility
of the person that collected the penalty
and the person that sold the tobacco
involved to show to the satisfaction of
the FSA that such penalty is not due in
the full amount collected.

* * * * *
e * X *

(1) For amounts of $100 or less, the
county FSA committee, and

(2) For amounts over $100, the county
FSA committee with approval of the
State FSA committee determines that
each of the following conditions is
applicable:

* * * * *

(f) Refusal to contribute required
assessments. A marketing penalty at the
full rate per pound is due on each
pound of tobacco marketed from a farm
when the farm operator or producers
refuse to pay no-net-cost or marketing
assessments as provided in part 1464 of
this title. In all such cases, the farm
from which the tobacco has been
produced shall be considered to have a
marketing quota of zero pounds and an
allotment of zero acres.

9. Part 723 subpart E is revised to read
as follows:

Subpart E—Establishing Burley and
Flue-Cured Tobacco National
Marketing Quotas

Sec.

723.501 Scope.

723.502 Definitions.

723.503 Establishing the quotas.

723.504 Manufacturer’s intentions;
penalties.

§723.501 Scope.

This subpart sets out regulations for
setting annual national marketing
guotas for burley and flue-cured tobacco

based on the purchase intentions of
certain manufacturers of cigarettes and
on other factors. It also sets out penalty
provisions for manufacturers who fail to
purchase, within the tolerances set in
this part, the amount of domestic
tobacco, by kind, reflected in the stated
intention as accounted for in accordance
with this subpart.

§723.502 Definitions.

In addition to the definitions set forth
at §723.104, the definitions set forth in
this section shall be applicable for
purposes of administering the
provisions of this subpart.

CCC. The Commodity Credit
Corporation, an instrumentality of the
USDA.

Domestic manufacturer. A domestic
manufacturer of cigarettes.

Domestic manufacturer of cigarettes.
A manufacturer who, as determined by
the Director, produces and sells more
than 1 percent of the cigarettes
produced and sold in the United States
annually.

Price support inventory. The
inventory of tobacco which, with
respect to a particular kind of tobacco,
has been pledged as collateral for a price
support loan made by CCC through a
producer-owned cooperative marketing
association.

Producer-owned cooperative
marketing associations. Those
associations, or their successors, which
by law act as agents for producers for
price support loans for tobacco, and
which were, as of January 1, 1996, for
burley and flue-cured tobacco, the
Burley Tobacco Growers Cooperative
Association, the Burley Stabilization
Corporation, and the Flue-Cured
Tobacco Cooperative Stabilization
Corporation.

Unmanufactured tobacco. Stemmed
and unstemmed leaf tobacco, stems,
trimmings, and scrap tobacco.

§723.503 Establishing the quotas.

(a) General. Subject to the 3 percent
adjustment provided for in paragraph(b)
of this section, the annual marketing
quotas for burley and flue-cured tobacco
shall be calculated for each marketing
year for each kind separately as follows:

(1) Domestic manufacturer purchase
intentions. First, for each kind and year,
the Director shall calculate the aggregate
relevant purchaser intentions as
declared or set under this section.

(2) Exports. Next, the Director shall
add to the total determined under
paragraph(a)(1) of this section the
amount which is equal to the Director’s
determination of the average quantity of
exported domestic leaf tobacco of the
applicable kind for the past 3 marketing

years. For this purpose, exports include
unmanufactured tobacco only,
including, but not limited to, stemmed
and unstemmed leaf tobacco, stems,
trimmings, and scrap tobacco, and
excludes tobacco contained in
manufactured products including, but
not limited to cigarettes, cigars, smoking
tobacco, chewing tobacco, snuff and
semi-processed bulk smoking tobacco.
The quantity of exports for the most
recent year, as needed, may be
estimated.

(3) Reserve stock level adjustment.
The Director may then adjust the total
calculated by adding the sums of
paragraph(a)(1) and (a)(2) of this section,
by making such adjustment which the
Director, in his discretion, determines
necessary to maintain inventory levels
held by producer loan associations for
burley and flue-cured tobacco at the
reserve stock level. For burley tobacco,
the reserve stock level for these
purposes is the larger of 50 million
pounds farm sales weight or 15 percent
of the previous year’s national
marketing quota. For flue-cured tobacco,
the reserve stock level for these
purposes is the larger of 100 million
pounds farm sales weight or 15 percent
of the previous year’s national
marketing quota. Any adjustment under
this clause shall be discretionary taking
into account supply conditions;
however, for burley tobacco no
downward adjustment under this clause
may exceed the larger of 35 million
pounds (farm sales weight) or 50
percent of the amount by which loan
inventories exceed the reserve stock
level.

(b) Additional 3 percent adjustment.
The amount otherwise calculated under
paragraph(a) of this section may be
adjusted by the Director by 3 percent of
the total. This adjustment is
discretionary and may be made
irrespective of whether any adjustment
has been made under paragraph(a)(3), of
this section and may be made to the
extent the Director deems such an
adjustment is in the best interest of the
program.

(c) Dates of announcement. For flue-
cured tobacco, the quota determination
should be announced by December 15
preceding the marketing year. For
burley, the announcement should be
made by February 1 preceding the
marketing year.

§723.504 Manufacturers’ intentions;
penalties.

(a) Generally. Each domestic
manufacturer shall, for each marketing
year, for burley and flue-cured tobacco
separately, submit a statement of its
intended purchases of eligible tobacco
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by the dates prescribed in paragraph
(d)of this section; further, at the end of
the marketing year, each such
manufacturer shall submit a statement
of its actual countable purchases of
eligible tobacco for that marketing year,
by kind, for burley and flue-cured
tobacco. For these purposes, countable
purchases of eligible tobacco shall be as
defined in, and determined under,
paragraph (b) of this section. If a
domestic manufacturer fails to file a
statement of intentions, the Director
shall declare the amount which will be
considered that manufacturer’s
intentions for the marketing year. That
declaration by the Director shall be
based on the domestic manufacturer’s
previous reports or such other
information as is deemed appropriate by
the Director in the Director’s discretion.
Notice of the amount so declared shall
be forwarded to the domestic
manufacturer. If the domestic
manufacturer fails to file a year-end
report or files an inaccurate or
incomplete report, then the Director
may deem that the manufacturer has no
purchases to report or take such other
action as the Director believes is
appropriate to fulfill the goals of this
section. Intentions and purchases of
countable tobacco will be compared for
purposes of determining whether a
penalty is due from the domestic
manufacturer.

(b) Eligible tobacco for statements of
intentions and countable purchases
toward those intentions. For reports and
determinations under this section,
eligible tobacco for purposes of
determining the countable purchases
under paragraph (a) of this section will
be unmanufactured domestic tobacco of
the relevant kind for use to
manufacture, for domestic or foreign
consumption, cigarettes, semi-processed
bulk smoking tobacco, and other
tobacco products. Eligible tobacco for
these purposes does not include tobacco
purchased for export as leaf tobacco,
stems, trimmings, or scrap. Countable
purchases of eligible tobacco shall
include purchases of eligible tobacco
made by domestic manufacturers
directly from the producers, from a
regular auction market, or from the price
support loan inventory and shall also
include purchases by the manufacturer
where the manufacturer purchases or
acquires the tobacco from dealers or
buyers who purchased the tobacco for
the domestic manufacturer during the
relevant marketing year directly from a
producer, at a regular auction market, or
from the price support loan inventory.

(c) Weight basis and nature of reports.
The weight basis used for all reports and
comparisons shall be a farm sales

weight basis unless the Director permits
otherwise and all reports will be
considered to have been made on that
basis unless the report clearly states
otherwise. Submitted reports shall be
deemed to cover countable purchases of
eligible tobacco only.

(d) Due dates and addresses for
reports. For flue-cured tobacco the
domestic manufacturer’s statement of
intentions shall be submitted by
December 1 before the marketing year
and the year-end report shall be
submitted by August 20 following the
end of the marketing year. Those dates
for burley tobacco are January 15 and
November 20, respectively. Reports
shall be mailed or delivered to the
Director, Tobacco and Peanuts Division,
STOP 0514, P.O. Box 2415, Washington,
DC 20013-2415.

(e) Penalties. A domestic
manufacturer shall be liable for a
penalty equal to twice the purchaser’s
no-net-cost assessment rate per pound
for the applicable kind of tobacco for the
relevant marketing year, if the
manufacturer’s purchases of either
burley or flue-cured tobacco for the
marketing year do not equal or exceed,
as determined by the Director, 90
percent of their stated purchase
intentions for that kind of tobacco for
the relevant marketing year. The
Director shall adjust the domestic
manufacturer’s intentions, however, to
the extent, that producers have not
produced the full amount of the
national quota for the relevant
marketing year for the particular kind of
tobacco. The burden of establishing all
purchases shall be with the domestic
manufacturer and the Director may, in
the case of indirect purchases for the
manufacturer, require that the
manufacturer obtain verification of the
purchases by the dealer who made the
purchase from the producer, at a regular
auction market, or from the price
support loan inventory, in order to
assure that the tobacco was countable
tobacco. The Director may require such
additional information as determined
needed to enforce this subpart.

(f) Penalty notice and penalty
remittance. Penalties will be assessed
after notice and an opportunity for a
hearing before the Director. Remittances
are to be made to the CCC and will be
credited to the applicable producer loan
association’s no-net-cost fund or
account as provided for in part 1464 of
this title.

(9) Maintenance and examination of
records. Each domestic manufacturer
shall keep all relevant records of
purchases, by kind, of burley and flue-
cured tobacco for a period of at least 3
years. The Director, Office of Inspector

General, or other duly authorized
representative of the United States may
examine such records, receipts,
computer files, or other information
held by a domestic manufacturer that
may be used to verify or audit such
manufacturer’s reports. The reasonable
cost of such examination or audit may
be charged to the domestic
manufacturer who is the subject of the
examination or audit. All records
examined or received under this part by
officials of the Department of
Agriculture shall be kept confidential to
the extent required by law.

8§8§723.1 through 723.504 [Amended]
10. Part 723 sections 723.1 through

723.504 are further amended by

removing “ASC” wherever it appears

and substituting “FSA” in its place.
Signed at Washington, DC, on March 11,

1997.

Bruce R. Weber,

Administrator, Farm Service Agency

[FR Doc. 97-6732 Filed 3—-20-97; 8:45 am]

BILLING CODE 3410-05-M

Agricultural Marketing Service
7 CFR Part 1215
[FV-96-706PR]

Proposed Popcorn Promotion,
Research, and Consumer Information
Order; Referendum Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule and referendum
order.

SUMMARY: This proposed rule would
establish an industry-funded promotion,
research, and consumer information
program for popcorn. An order for the
proposed program—the Popcorn
Promotion, Research, and Consumer
Information Order (Order)—was
submitted to the Department by the
Popcorn Institute. Under the proposed
Order, processors would pay an
assessment rate of 5 cents per
hundredweight of popcorn to the
proposed Popcorn Board (Board).
Composed of popcorn processors, the
Board would use the assessments
collected to conduct a generic program
of promotion, research, and consumer
information to maintain and expand
markets for popcorn. In addition, the
U.S. Department of Agriculture is
announcing that a referendum will be
conducted among eligible popcorn
processors to determine whether they
favor the implementation of the
program.
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DATES: In order to be eligible to vote,
popcorn processors must have
processed and marketed more than 4
million pounds during the period from
January 1 through December 31, 1996
(representative period). The referendum
will be conducted from April 15
through 30, 1997.

FOR FURTHER INFORMATION CONTACT:
Stacey L. Bryson, Research and
Promotion Branch, Fruit and Vegetable
Division, AMS, USDA, P.O. Box 96456,
Room 2535-S, Washington, DC 20090—
6456, telephone (888) 720-9917 or (202)
720-6930.

SUPPLEMENTARY INFORMATION: This
proposed order is issued under the
Popcorn Promotion, Research, and
Consumer Information Act, (7 U.S.C.
7481-7491), hereinafter referred to as
the Act.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. This rule would not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. Further, section 580 of the Act
states that nothing in the popcorn
statute preempts or supersedes any
other program relating to popcorn
promotion organized and operated
under the laws of the United States or
any State.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
8577 of the Act, after an Order is
implemented, a person subject to the
Order may file a petition with the
Secretary stating that the Order or any
provision of the Order, or any obligation
imposed in connection with the Order,
is not in accordance with law and
requesting a modification of the Order
or an exemption from the Order. The
petitioner is afforded the opportunity
for a hearing on the petition. After such
hearing, the Secretary will make a ruling
on the petition. The Act provides that
the district courts of the United States
in any district in which a person who
is a petitioner resides or carries on
business are vested with jurisdiction to
review the Secretary’s ruling on the
petition, if a complaint for that purpose
is filed within 20 days after the date of
the entry of the ruling.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been determined not
significant for purposes of Executive
Order 12866 and therefore has not been
reviewed by the Office of Management
and Budget.

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agency has examined the impact of the
proposed rule on small entities.

Legislation to create a generic
program of promotion and research for
popcorn became effective on April 4,
1996. Congress found that this program
is vital to the welfare of popcorn
processors and persons concerned with
marketing, using, and producing
popcorn for the market, as well as to the
agricultural economy of the United
States.

This program is intended to develop
and finance an effective and
coordinated program of promotion,
research, and consumer information to
maintain and expand the markets for
popcorn. The program was initiated by
the popcorn industry, which must
approve the program in a referendum in
advance of its implementation, and
industry members would serve on the
Board that would administer the
program under the Department’s
supervision. In addition, any person
subject to the program may file with the
Secretary a petition stating that the
order or any provision is not in
accordance with law and requesting a
modification of the order or an
exemption from the order.
Administrative proceedings were
discussed earlier in this proposed rule.

In this program, processors would
submit assessments and reports to the
Board. In addition, exempt processors
would be required to file an exemption
application. While the proposed Order
would impose certain recordkeeping
requirements on processors, information
required under the proposed Order
could be compiled from records
currently maintained. The forms require
the minimum information necessary to
effectively carry out the requirements of
the program, and their use is necessary
to fulfill the intent of the Act. The
estimated cost in providing information
to the Board by the estimated 67
respondents would be $40.32 per
respondent annually.

The Department would oversee
program operations and, if the program
is implemented, the Secretary may
conduct referenda at the request of the
Board or a representative group of
processors to determine whether the
popcorn industry supports continuation
of the program.

There are approximately 35
processors who would pay the
assessments, out of an industry of 67
processors in total.

Small agricultural service firms,
which would include processors who
would be covered under the Order, have
been defined by the Small Business

Administration (13 CFR 121.607) as
those whose annual receipts are less
than $5 million.

Almost 50 percent of the industry
would be exempt from the program.
Those processors marketing 4 million
pounds of popcorn or less annually
would be exempt from the proposed
Order. It is also estimated that only 2 of
the 35 eligible processors would be
classified as small entities. Those
processors marketing more than 4
million pounds of popcorn annually
represent the majority of the tonnage
processed each year.

The Department will seek ways to
minimize the burden of complying with
the program for the small businesses
that would be affected by it. If the
program is implemented, a compliance
guide will be issued for the small
businesses that will pay assessments as
well as those that will be exempt. In
addition, the Department will work with
the Popcorn Board to ensure, to the
extent practicable, that the procedures
implemented represent the least
burdensome alternatives.

It is estimated that there are 35
popcorn processors who will be eligible
to vote in the referendum. It will take an
average 15 minutes for each voter to
read the voting instructions and
complete the referendum ballot. The
total burden on the total number of
voters will be 2.9 hours.

The information collection
requirements under the Order require
the minimum information necessary to
effectively carry out the requirement of
the program, and their use is necessary
to fulfill the intent of the Act. The
monthly collection of information
coincides with normal business
practices and can be supplied without
data processing equipment or outside
technical expertise. In addition, there
are no additional training requirements
for individuals filling out reports and
remitting assessments to the Board. The
estimated cost in providing information
to the Board by the estimated 67
respondents would be $19.28 per
respondent annually. This total has
been estimated by multiplying 129.15
(total burden hours requested) by $10.00
per hour, a sum deemed to be
reasonable if the respondents were
compensated for their time.

According to the Popcorn Institute
(Institute), a trade association consisting
of popcorn processors representing the
industry, annual sales of popcorn were
77.240 million pounds less in 1994 than
they were in 1993, when sales totaled
approximately 1.156 billion pounds.

The peak period for popcorn sales for
home consumption is the fall. Sales
remain constant throughout the winter
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months and taper off during the spring
and summer.

Almost all of the popcorn consumed
throughout the world is grown in the
United States, and Americans consume
more popcorn than the citizens of any
other country. Popcorn is grown in 19
states. According to the latest Census on
Agriculture, the top five major popcorn-
producing states in 1992 were, in
descending order, Indiana (23 percent),
Ilinois (19 percent), Nebraska (18
percent), Ohio (10 percent), and
Missouri (7 percent). This is the most
recent official information on popcorn
production released by the U.S.
government.

U.S. exports of popcorn totaled nearly
290 million pounds in 1995, with a
value of $64.7 million. According to the
Shack Food Association, retail sales of
popcorn in the United States totaled
$1.469 billion in 1994.

The proposed popcorn Order
authorizes an initial assessment on
processors of 5 cents per
hundredweight. The proposed Order
provides that the rate of assessment may
be raised or lowered as recommended
by the Board and approved by the
Secretary, but shall not exceed 8 cents
per hundredweight in any fiscal year. At
the maximum rate of assessment, it is
estimated that $800,000 would be
collected under the program. The
promotion Board would be composed of
processors, who would be
knowledgeable of the impact of any
proposed assessment on processors, and
other small entities prior to
recommending any change of the
assessment rate to the Secretary.

The proposed Order is necessary to
accomplish the statutory objectives, to
strengthen the position of the popcorn
industry in the marketplace, and to
maintain and expand domestic and
foreign markets and uses for popcorn.

Over the past several years, the
popcorn industry pursued several
limited efforts to promote the sales and
consumption of popcorn. These were
financed primarily through voluntary
contributions of some, but not all,
popcorn processors. Under the limited
and voluntary program, the resources
available were not adequate to address
the issues facing the industry from a
national perspective and did not allow
the industry to work collectively in an
industry-wide manner.

The Order provides the industry with
the opportunity to collectively address
issues in areas such as nutrition and
quality, which individual processors
could not effectively accomplish due to
lack of resources.

The industry considered pursuing a
marketing order; however, industry

believes that popcorn is not a
commodity covered under the existing
marketing order statute. Furthermore,
the marketing order system did not lend
itself to addressing the issues that the
promotion legislation clearly addresses,
for example, establishing the definition
of a processor.

In order to conduct the Regulatory
Flexibility Analysis regarding the
impact of this proposed Order on small
entities, the proposed rule that was
published in the Federal Register on
September 30, 1996 (61 FR 51046)
invited comments concerning the
potential effects of the proposed Order.
No specific comments were received
concerning the impact of the proposed
order on small entities except that a
comment from the Popcorn Institute did
note that the order would be very
beneficial to popcorn processors,
especially small processors who would
not otherwise be able to afford a
nationwide comprehensive program.

Paperwork Reduction Act

In accordance with the Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35), the
information collection and
recordkeeping requirements that would
be imposed by this proposed Order were
approved by OMB on December 16,
1996.

Title: National Research, Promotion,
and Consumer Information Programs.

OMB Number: 0581-0093.

Expiration Date of Approval: October
31, 1997.

Type of Request: Revision of a
currently approved information
collection for research and promotion
programs.

Abstract: The information collection
requirements in this request are
essential to carry out the intent of the
Act.

While the proposed Order would
impose certain recordkeeping
requirements on processors, information
required under the proposed Order
could be compiled from records
currently maintained. The proposed
Order’s provisions have been carefully
reviewed and every effort has been
made to minimize any unnecessary
recordkeeping costs or requirements.

Although the proposed Order would
impose some additional costs and
requirements, it is anticipated that the
program under the proposed Order
would help to increase the demand and
expand markets for popcorn. Therefore,
any additional costs should be offset by
the benefits derived from expanded

markets and sales benefiting all
segments of the popcorn industry.

The forms require the minimum
information necessary to effectively
carry out the requirements of the
program, and their use is necessary to
fulfill the intent of the Act. Such
information can be supplied without
data processing equipment or outside
technical expertise. In addition, there
are no additional training requirements
for individuals filling out reports and
remitting assessments to the promotion
Board. The forms would be simple, easy
to understand, and place as small a
burden as possible on the person
required to file the information.

Collecting information less frequently
would hinder the Board from effectively
carrying out the provisions of its
program. Collecting information
monthly coincides with normal
business practices. Requiring reports
less frequently than monthly would
impose additional recordkeeping
requirements by requiring information
from several months to be consolidated
prior to filling out the form rather than
just copying end-of-month figures
already available on to the forms. The
timing and frequency of collecting
information is intended to meet the
needs of the industry while minimizing
the amount of work necessary to fill out
the required reports. In addition, the
information to be included on these
forms is not available from other sources
because such information relates
specifically to individual processors
who are subject to or exempted from the
provisions of the Act. Therefore, there is
no practical method for collecting the
required information without the use of
these forms.

In its comments on the proposed
order concerning the information
collection requirements, the Popcorn
Institute reviewed the estimates
presented in the proposed rule. It agreed
with the Department on the estimates
for the exemption application and the
referendum ballot. It also stated that
each of the information collection
requirements presented is necessary for
proper functioning of the program and
government oversight and that the
Board may want to consider developing
a system whereby processors could
submit the required reports
electronically.

However, the Institute raised issues
on the other information collections.
Regarding nominations, the Institute’s
comment noted that respondents are not
required to provide any other
information with the nominations. This
is correct. During the nomination
process, respondents will nominate
individuals to serve on the Board.
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Regarding the nominations
background statement, the Institute
stated that the person making the
nomination will submit the
information—not the processor who is
nominated. The Institute is incorrect in
this instance. Each person nominated to
serve on the Board must file a
background statement with the
Secretary of Agriculture. Only the final
nominees chosen by the popcorn
industry will be required to submit this
form. The proposed rule estimated that
there would be 20 respondents. This
number should be 18 because there will
be two nominees for each of the nine
seats on the Board. Therefore, we have
changed the burden information for this
form accordingly.

Regarding the periodic report filed by
processors, the Institute correctly points
out that the number of responses per
respondent would be four (not 12).
Therefore, the burden for this form has
been changed accordingly.

Regarding the requirement to
maintain records, the Institute states in
its comment that only processors of
more than 4 million pounds of popcorn
annually would be required to submit
reports. This is correct. However, all
processors will be required to maintain
records. Processors of more than 4
million pounds of popcorn annually
will be required to maintain records to
document information contained in the
reports they submit which indicate the
amount of assessments due. Exempt
processors will be required to maintain
records to document their exempt
status.

The estimated cost in providing
information to the Board by the
estimated 67 respondents would be
$19.28 per respondent annually. This
total has been estimated by multiplying
129.15 (total burden hours requested) by
$10.00 per hour, a sum deemed to be
reasonable if the respondents were
compensated for their time.

Information collection requirements
that are included in this proposal
include:

(1) A periodic report by each person
who processes popcorn.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .5 hours per each
processor reporting on popcorn
processed.

Respondents: Processors.

Estimated Number of Respondents:
35.

Estimated Number of Responses per
Respondent: 4.

Estimated Total Annual Burden on
Respondents: 70 hours.

(2) An exemption application for
processor of popcorn processing 4
million pounds or less a year.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .25 hours per
response for each exempt processor.

Respondents: Exempt processors.

Estimated Number of Respondents:
32.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 8 hours.

(3) A referendum ballot to be used to
determine whether processors covered
by the Order favor implementation or
continuance of the Order.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .25 hours per
response for each processor.

Respondents: Processors.

Estimated Number of Respondents:
35.

Estimated Number of Responses per
Respondent: 1 every 3 years.

Estimated Total Annual Burden on
Respondents: 2.9 hours.

(4) Nominations.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .5 hours per
response.

Respondents: Processors.

Estimated number of Respondents:
35.

Estimated Number of Responses per
Respondent: 1 every 3 years (.33).

Estimated Total Annual Burden on
Respondents: 5.75 hours.

(5) Nominations background
statement.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .5 hours per
response.

Respondents: Processors.

Estimated number of Respondents: 18
for initial Board and 6 annually
thereafter.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 9 hours for initial Board
and 3 hours annually thereafter.

(6) A requirement to maintain records
sufficient to verify reports submitted
under the Order.

Estimate of Burden: Public
recordkeeping burden for keeping this
information is estimated to average .5
hours per recordkeeper maintaining
such records.

Recordkeepers: Processors.

Estimated number of Recordkeepers:
67.

Estimated Total Recordkeeping
Hours: 33.5 hours.

Background

The Act authorizes the Secretary of
Agriculture (Secretary) to establish a
popcorn promotion, research, and
consumer information program. The
program would be funded by an
assessment on processors not to exceed
8 cents per hundredweight of popcorn.

Assessments would be used to pay
for: Promotion, research, and consumer
information; administration,
maintenance, and functioning of the
Board; and expenses incurred by the
Secretary in implementing and
administering the Order, including
referendum costs.

Consistent with the Act, processors
would be required to maintain records
regarding the collection, payment, or
remittance of the assessments. All
information obtained through processor
reports would be kept confidential.

Assessments would be collected in a
manner prescribed by the Board. The
collection of assessments would
commence on all popcorn processed in
the United States on or after the date
established by the Secretary, and would
continue until terminated by the
Secretary.

The Act requires the Secretary to
conduct a referendum during the 60-day
period preceding the proposed Order’s
effective date. Popcorn processors of
more than 4 million pounds annually
would vote in the referendum to
determine whether they favor the
proposed Order’s implementation. The
proposed Order must be approved by a
majority of eligible processors voting in
the referendum, and processors favoring
approval must process more than 50
percent of the total volume of popcorn
processed by persons voting in the
referendum. Subsequent referenda
would be conducted not earlier than
three years after the effective date of the
proposed Order at the request of the
Board or a representative group of
processors covered by the proposed
Order.

A final rule on the referendum
procedures which will be used is
published separately in this issue of the
Federal Register.

The Act provides for the submission
of proposals for a popcorn promotion,
research, and consumer information
order by industry organizations or any
other interested person affected by the
Act. As stated earlier, the Act requires
that the proposed Order provide for the
establishment of the Board. The Board
would be composed of nine members.
Each member would serve a three-year
term of office.

The Department issued a news release
on May 22, 1996, requesting proposals
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for an initial Order or portions of an
initial Order.

An entire proposed Order was
submitted by the Institute. In addition to
minor editorial changes, the Department
modified the Institute’s proposed text
by: adding definitions for *‘Part and
subpart;” “Board member;” and ‘‘State;”
combining the nominations and
appointment sections; adding the
requirement that the industry submit
two nominees per position and a term
of office limitation; creating a section on
the removal of Board members; adding
the duty for the Board to investigate
violations of the Act, Order, and
regulations; creating a contracts section;
adding four requirements for budgets
and expenses; providing that the
Department’s user fee shall not exceed
15 percent of the Board’s projected
annual revenues (the Popcorn Institute
had recommended a 10 percent cap,
which is inconsistent with the Act);
limiting the Board’s borrowing authority
to its first year of operation; adding a
reference to federal debt collection
provisions; and adding the requirement
for processors to provide the Board with
their Social Security Number or
Employer Identification Number and the
amount of assessments paid on exported
popcorn. In addition, the Department
drafted proposed exemption procedures.
Additional modifications were also
made to provide consistency with the
Act.

A proposed rule seeking comments on
a proposed popcorn promotion,
research, and consumer information
order was published on September 30,
1996, in the Federal Register (61 FR
51046). Comments were to be received
by November 29, 1996. Six comments
concerning the proposed rulemaking
were received. One comment was from
the Popcorn Institute concerning
information collection requirements.
This comment has been discussed
herein in relation to the Paperwork
Reduction Act. A second comment was
received from the Popcorn Institute.
That comment suggested adoption of the
proposed rule and provided a section-
by-section analysis of the proposed
Order. Separate comments were
received from five popcorn processors
supporting the comments submitted by
the Popcorn Institute.

In the Popcorn Institute’s section by
section analysis, there were references
to implementation of the Order and
regulations. Any Order and regulations
promulgated will be issued and applied
in accordance with the applicable law,
including the Popcorn Promotion,

Research, and Consumer Information
Act.

Except for a revision in 8 1215.60(a)(4)
for clarity, no changes to the proposed
Order are made as a result of the
comments received on the text of the
Order provisions as they were proposed
in the September 30, 1996, Federal
Register.

The proposed Order is summarized as
follows:

Sections 1215.1 through 1215.20 of
the proposed Order define certain terms,
such as popcorn, processor, and
process, which are used in the proposed
Order.

Sections 1215.21 through 1215.30
include provisions relating to the
establishment and membership of the
Board; nominations and appointment;
terms of office; vacancies; removal;
procedure; compensation and
reimbursement; powers; and duties of
the Board. The Board would be the body
organized to administer the Order
through the implementation of
programs, plans, projects, budgets, and
contracts to promote and disseminate
information about popcorn, under the
supervision of the Secretary. Further,
the Board would be authorized to incur
expenses necessary for the performance
of its duties and to set a reserve fund.
Sections 1215.40 through 1215.41 and
1215.50 provide information on these
activities.

Sections 1215.51 through 1215.53
would authorize the collection of
assessments, specify who pays them and
how, and specifies individuals who
would be exempt from paying the
assessment. In addition, it would
prohibit use of funds to influence
government policy or action.

Except as otherwise provided by the
Board and approved by the Secretary,
the rate of assessment would be 5 cents
per hundredweight of popcorn.

The assessment section also outlines
the procedures to be followed by
processors for remitting assessments
and authorize a interest charge for
unpaid or late assessments.

Sections 1215.60 through 1215.62
concern reporting and recordkeeping
requirements for persons subject to the
Order and protect the confidentiality of
information obtained from such books,
records, or reports.

Sections 1215.60 through 1215.63
describe the rights of the Secretary,
authorize the Secretary to suspend or
terminate the Order when deemed
appropriate, and prescribe proceedings
after suspension or termination.

Sections 1215.64 through 1215.77
include the provisions involving

personal liability of Board members and
employees; handling of patents,
copyrights, inventions, and others;
amendments to the Order; and
separability of Order provisions.

In addition, the Institute states that
the term “initially transferred’” with
reference to the number of pounds of
popcorn marketed or otherwise subject
to assessments in § 1215.60(a)(4) is
confusing and should be removed. This
change has merit. Therefore,
§1215.60(a)(4) is changed accordingly.

Referendum Order

It is hereby directed that a referendum
be conducted among popcorn
processors to determine whether they
favor implementation of the Popcorn
Promotion, Research, and Consumer
Information Order.

The referendum shall be conducted
from April 15 through 30, 1997. Ballots
will be mailed to all known eligible
popcorn processors on or before April 7,
1997. Eligible voters that do not receive
a ballot by mail should call the
following toll-free telephone number to
receive a ballot: 1 (888) 720-9917. All
ballots will be subject to verification.
Ballots must be received by the
referendum agents no later than April
30, 1997, to be counted.

Stacey L. Bryson and Martha B.
Ransom, Research and Promotion
Branch, Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, Room 2535—
S, PO Box 96456, Washington, DC
20090-6456, are designated as the
referendum agents of the Secretary of
Agriculture to conduct the referendum.
The Procedure for the Conduct of
Referenda in Connection with the
Popcorn Promotion, Research, and
Consumer Information Order, 7 CFR
1215.500-1215.507, which is being
published separately, shall be used to
conduct the referendum.

List of Subjects in 7 CFR Part 1215

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Popcorn, Promotion, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, it is proposed that Title 7,
chapter Xl of the Code of Federal
Regulations be amended as follows:

1. Part 1215 is proposed to be added
to read as follows:
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PART 1215—POPCORN PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION

Subpart A—Popcorn Promotion, Research,
and Consumer Information Order

Definitions

Sec.
1215.1
1215.2
1215.3
1215.4
1215.5
1215.6
1215.7
1215.8
1215.9
1215.10
1215.11
1215.12
1215.13
1215.14
1215.15
1215.16
1215.17
1215.18
1215.19
1215.20

Act.
Board.
Board member.
Commerce.
Consumer information.
Department
Fiscal year.
Industry information.
Marketing.
Part and subpart.
Person.
Popcorn.
Process.
Processor.
Programs, plans, and projects.
Promotion.
Research.
Secretary.
State.
United States.

Popcorn Board

1215.21 Establishment and membership.
1215.22 Nominations and appointment.

1215.23 Acceptance.

1215.24 Term of office.

1215.25 Vacancies.

1215.26 Removal.

1215.27 Procedure.

1215.28
1215.29
1215.30

Powers.
Duties.

Promotion, Research, Consumer
Information, and Industry Information

1215.40 Programs, plans, and projects.
1215.41 Contracts

Expenses and Assessments

1215.50 Budget and expenses.

1215.51 Assessments.

1215.52 Exemption from assessment.
1215.53 Influencing governmental action.

Reports, Books, and Records
1215.60 Reports.

1215.61 Books and records.
1215.62 Confidential treatment.

Miscellaneous

1215.70 Right of the Secretary.

1215.71 Suspension or termination.

1215.72 Proceedings after termination.

1215.73 Effect of termination or
amendment.

1215.74 Personal liability.

1215.75 Patents, copyrights, inventions,
publications, and product formulations.

1215.76 Amendments.

1215.77 Separability.

Subpart B—Rules and Regulations
Definitions

1215.100 Terms defined.
Exemption Procedures

1215.300 Exemption procedures.

Compensation and reimbursement.

Miscellaneous
1215.400 OMB control numbers.
Authority: 7 U.S.C. 7481-7491.

Subpart A—Popcorn Promotion,
Research, and Consumer Information
Order

Definitions

§1215.1 Act.

Act means the Popcorn Promotion,
Research, and Consumer Information
Act of 1995, Subtitle E of Title V of the
Federal Agriculture Improvement and
Reform Act of 1996, Pub. L. 104-127, 7
U.S.C. 7481-7491, and any amendments
thereto.

§1215.2 Board.

Board means the Popcorn Board
established under section 575(b) of the
Act.

§1215.3 Board member.

Board member means an officer or
employee of a processor appointed by
the Secretary to serve on the Popcorn
Board as a representative of that
processor.

§1215.4 Commerce.

Commerce means interstate, foreign,
or intrastate commerce.

§1215.5 Consumer information.

Consumer information means
information and programs that will
assist consumers and other persons in
making evaluations and decisions
regarding the purchasing, preparing,
and use of popcorn.

§1215.6 Department.

Department means the United States
Department of Agriculture.

8§1215.7 Fiscal year.

Fiscal year means the 12-month
period from January 1 through
December 31 each year, or such other
period as recommended by the Board
and approved by the Secretary.

§1215.8 Industry information.

Industry information means
information and programs that will lead
to the development of new markets, new
marketing strategies, or increased
efficiency for the popcorn industry, or
activities to enhance the image of the
popcorn industry.

§1215.9 Marketing.

Marketing means the sale or other
disposition of unpopped popcorn for
human consumption in a channel of
commerce but shall not include sales or
disposition to or between processors.

§1215.10 Part and subpart.

Part means the Popcorn Promotion,
Research, and Consumer Information
Order and all rules and regulations and
supplemental orders issued thereunder,
and the term subpart means the Popcorn
Promotion, Research, and Consumer
Information Order.

§1215.11 Person.

Person means any individual, group
of individuals, partnership, corporation,
association, cooperative, or any other
legal entity.

§1215.12 Popcorn.

Popcorn means unpopped popcorn
(Zea Mays L) that is commercially
grown, processed in the United States
by shelling, cleaning, or drying, and
introduced into a channel of commerce.

§1215.13 Process.

Process means to shell, clean, dry,
and prepare popcorn for the market, but
does not include packaging popcorn for
the market without also engaging in
another activity described in this
paragraph.

§1215.14 Processor.

Processor means a person engaged in
the preparation of unpopped popcorn
for the market who owns or who shares
the ownership and risk of loss of such
popcorn and who processes and
distributes over 4 million pounds of
popcorn in the market per year.

§1215.15 Programs, plans, and projects.
Programs, plans, and projects means
promotion, research, consumer
information, and industry information
plans, studies, projects, or programs
conducted pursuant to this part.

§1215.16 Promotion.

Promotion means any action,
including paid advertising, to enhance
the image or desirability of popcorn.

§1215.17 Research.

Research means any type of study to
advance the image, desirability,
marketability, production, product
development, quality, or nutritional
value of popcorn.

§1215.18 Secretary.

Secretary means the Secretary of
Agriculture of the United States or any
officer or employee of the Department to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in the
Secretary’s stead.

§1215.19 State.

State means each of the 50 States and
the District of Columbia.
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§1215.20 United States.
United States means all of the States.

Popcorn Board

§1215.21 Establishment and membership.

(a) There is hereby established a
Popcorn Board of nine members. The
number of members on the Board may
be changed by regulation: Provided,
That the Board consist of not fewer than
four members and not more than nine
members. The Board shall be composed
of popcorn processors appointed by the
Secretary under § 1215.24.

(b) For purposes of nominating and
appointing processors to the Board, the
Secretary shall, to the extent practicable,
take into account the geographic
distribution of popcorn production.

(c) No more than one officer or
employee of a processor may serve as a
Board member at the same time.

§1215.22 Nominations and appointment.

(a) All nominations for appointments
to the Board established under §1215.21
shall be made as follows:

(1) As soon as practicable after the
effective date of this subpart,
nominations for appointment to the
initial Board shall be obtained from
processors by the Secretary. In any
subsequent year in which an
appointment to the Board is to be made,
nominations for positions for which the
term will expire at the end of that year
shall be obtained from processors at
least six months prior to the expiration
of terms.

(2) Except for initial Board members,
whose nomination process will be
initiated by the Secretary, the Board
shall issue a call for nominations in
each year for which an appointment to
the Board is to be made. The call shall
include, at a minimum, the following
information:

(i) A list of the vacancies for which
nominees may be submitted and
qualifications for nomination; and

(ii) The date by which the names of
nominees shall be submitted to the
Secretary for consideration to be in
compliance with paragraph (a) of this
section.

(3)(i) Nominations for each position
shall be made by processors. Notice
shall be publicized to all processors.

(ii) All processors may participate in
submitting nominations.

(4) Two nominees must be submitted
for each vacancy. If processors fail to
nominate a sufficient number of
nominees, additional nominees shall be
obtained in a manner prescribed by the
Secretary.

(b) The Secretary shall appoint the
members of the Board from nominations

made in accordance with paragraph (a).
of this section.

(1) The Secretary may reject any
nominee submitted. If there is an
insufficient number of nominees from
whom to appoint members to the Board
as a result of the Secretary’s rejecting
such nominees, additional nominees
shall be submitted to the Secretary in a
manner prescribed by the Secretary.

(2) Whenever processors cannot agree
on nominees for a position on the Board
under the preceding provisions of this
section, or whenever they fail to
nominate individuals for appointment
to the Board, the Secretary may appoint
members in such a manner as the
Secretary determines appropriate.

(3) If a processor nominates more than
one officer or employee, only one may
be appointed to the Board by the
Secretary.

§1215.23 Acceptance.

Each individual nominated for
membership of the Board shall qualify
by filing a written acceptance with the
Secretary at the time of nomination.

§1215.24 Term of office.

(a) The members of the Board shall
serve for terms of three years, except
that members appointed to the initial
Board shall serve, to the extent
practicable, proportionately for terms of
two, three, and four years.

(b)(1) Except with respect to terms of
office of the initial Board, the term of
office for each Board member shall
begin on the date the member is seated
at the Board’s annual meeting or such
other date that may be approved by the
Secretary.

(2) The term of office for the initial
Board member shall begin immediately
following the appointment by the
Secretary.

(c) Board members shall serve during
the term of office for which they are
appointed and have qualified, and until
their successors are appointed and have
qualified.

(d) No Board member may serve more
than two consecutive three-year terms,
except as provided in § 1215.25(d).
Initial members serving two-or four-year
terms may serve one successive three-
year term.

§1215.25 Vacancies.

(a) To fill any vacancy occasioned by
the death, removal, resignation, or
disqualification of any member of the
Board, the Secretary may appoint a
successor from the most recent
nominations submitted for positions on
the Board or the Secretary may obtain
nominees to fill such vacancy in such a
manner as the Secretary deems
appropriate.

(b) Each such successor appointment
shall be for the remainder of the term
vacated.

(c) A vacancy will not be required to
be filled if the unexpired term is less
than six months.

(d) If an unexpired term is less than
1.5 years, serving the term shall not
prevent the appointee from serving two
successive three-year terms.

(e) A Board member shall be
disqualified from serving on the Board
if such individual ceases to be affiliated
with the processor the member
represents.

§1215.26 Removal.

If a member of the Board consistently
refuses to perform the duties of a
member of the Board, or if a member of
the Board is known to be engaged in
acts of dishonesty or willful
misconduct, the Board may recommend
to the Secretary that the member be
removed from office. Further, without
recommendation of the Board, a
member may be removed by the
Secretary upon showing of adequate
cause, including the failure by a
member to submit reports or remit
assessments required under this part, if
the Secretary determines that such
member’s continued service would be
detrimental to the achievement of the
purposes of the Act.

§1215.27 Procedure.

(a) At a properly convened meeting of
the Board, a majority of the members
shall constitute a quorum.

(b) Each member of the Board will be
entitled to one vote on any matter put
to the Board, and the motion will carry
if supported by a simple majority of
those voting. At assembled meetings of
the Board, all votes will be cast in
person.

(c) In lieu of voting at a properly
convened meeting and, when in the
opinion of the chairperson of the Board
such action is considered necessary, the
Board may take action upon the
concurring votes by a majority of its
members by mail, telephone, facsimile,
or any other means of communication.
If appropriate, any such action shall be
confirmed promptly in writing. In that
event, all members must be given prior
notice and provided the opportunity to
vote. Any action so taken shall have the
same force and effect as though such
action had been taken at a properly
convened meeting of the Board. All
votes shall be recorded in Board
minutes.

(d) Meetings of the Board may be
conducted by electronic
communications, provided that each
member is given prior notice of the
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meeting and has the opportunity to be
present either physically or by
electronic connection.

(e) The organization of the Board and
the procedures for conducting meetings
of the Board shall be in accordance with
its bylaws, which shall be established
by the Board and approved by the
Secretary.

§1215.28 Compensation and
reimbursement.

The members of the Board shall serve
without compensation but shall be
reimbursed for necessary and reasonable
expenses incurred by such members in
the performance of their responsibilities
under this subpart.

§1215.29 Powers.

The Board shall have the following
powers:

(a) To administer the Order in
accordance with its terms and
provisions;

(b) To make rules and regulations to
effectuate the terms and provisions of
the Order;

(c) To select committees and
subcommittees of Board members,
including an executive committee, and
to adopt such bylaws and other rules for
the conduct of its business as it may
deem advisable;

(d) To appoint or employ such
individuals as it may deem necessary,
define the duties, and determine the
compensation of such individuals;

(e) To disseminate information to
processors or industry organizations
through programs or by direct contact
using the public postal system or other
systems;

(f) To propose, receive, evaluate and
approve budgets, plans and projects of
popcorn promotion, research, consumer
information and industry information,
as well as to contract with the approval
of the Secretary with appropriate
persons to implement plans and
projects.

(9) To receive, investigate, and report
to the Secretary for action any
complaints of violations of the Order;

(h) To recommend to the Secretary
amendments to the order;

(i) To accept or receive voluntary
contributions;

(j) To invest, pending disbursement
pursuant to a program, plan or project,
funds collected through assessments
authorized under this Act provided for
in §1215.51, and any other funds
received by the Board in, and only in,
obligations of the United States or any
agency thereof, in general obligations of
any State or any political subdivision
thereof, in any interest bearing account
or certificate of deposit or a bank that

is a member of the Federal Reserve
System, or in obligations fully
guaranteed as to principal and interest
by the United States.

(k) With the approval of the Secretary,
to enter into contracts or agreements
with national, regional, or State popcorn
processor organizations, or other
organizations or entities, for the
development and conduct of programs,
plans or projects authorized under
§1215.40 and for the payment of the
cost of such programs with assessments
received pursuant to this subpart; and

() Such other powers as may be
approved by the Secretary.

§1215.30 Duties.

The Board shall have the following
duties:

(a) To meet not less than annually,
and to organize and select from among
its members a chairperson and such
other officers as may be necessary;

(b) To evaluate or develop, and
submit to the Secretary for approval,
promotion, research, consumer
information, and industry information
programs, plans or projects;

(c) To prepare for each fiscal year, and
submit to the Secretary for approval at
least 60 days prior to the beginning of
each fiscal year, a budget of its
anticipated expenses and disbursements
in the administration of this subpart, as
provided in § 1215.50;

(d) To maintain such books and
records, which shall be available to the
Secretary for inspection and audit, and
to prepare and submit such reports from
time to time to the Secretary, as the
Secretary may prescribe, and to make
appropriate accounting with respect to
the receipt and disbursement of all
funds entrusted to it;

(e) To prepare and make public, at
least annually, a report of its activities
carried out, and an accounting for funds
received and expended;

(f) To cause its financial statements to
be prepared in conformity with
generally accepted accounting
principles and to be audited by an
independent certified public accountant
in accordance with generally accepted
auditing standards at least once each
fiscal year and at such other times as the
Secretary may request, and submit a
copy of each such audit to the Secretary;

(9) To give the Secretary the same
notice of meetings of the Board as is
given to members in order that the
Secretary, or a representative of the
Secretary, may attend such meetings;

(h) To submit to the Secretary such
information as may be requested
pursuant to this subpart;

(i) To keep minutes, books and
records that clearly reflect all the acts

and transactions of the Board. Minutes
of each Board meeting shall be promptly
reported to the Secretary;

(j) To act as intermediary between the
Secretary and any processor;

(k) To investigate violations of the
Act, order, and regulations issued under
the order, conduct audits, and report the
results of such investigations and audits
to the Secretary for appropriate action to
enforce the provisions of the Act, order,
and regulations; and

() To work to achieve an effective,
continuous, and coordinated program of
promotion, research, consumer
information, and industry information
designed to strengthen the popcorn
industry’s position in the marketplace,
maintain and expand existing markets
and uses for popcorn, develop new
markets and uses for popcorn, and to
carry out programs, plans, and projects
designed to provide maximum benefits
to the popcorn industry.

Promotion, Research, Consumer
Information, and Industry Information

§1215.40 Programs, plans, and projects.

(a) The Board shall receive and
evaluate, or on its own initiative
develop, and submit to the Secretary for
approval any program, plan or project
authorized under this subpart. Such
programs, plans or projects shall
provide for:

(1) The establishment, issuance,
effectuation, and administration of
appropriate programs for promotion,
research, consumer information, and
industry information with respect to
popcorn; and

(2) The establishment and conduct of
research with respect to the sale,
distribution, marketing, and use of
popcorn, and the creation of new uses
thereof, to the end that the marketing
and use of popcorn may be encouraged,
expanded, improved, or made more
acceptable.

(b) No program, plan, or project shall
be implemented prior to its approval by
the Secretary. Once a program, plan, or
project is so approved, the Board may
take appropriate steps to implement it.

(c) Each program, plan, or project
implemented under this subpart shall be
reviewed or evaluated periodically by
the Board to ensure that it contributes
to an effective program of promotion,
research, consumer information, or
industry information. If it is found by
the Board that any such program, plan,
or project does not contribute to an
effective program of promotion,
research, consumer information, or
industry information, then the Board
shall terminate such program, plan, or
project.
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(d) In carrying out any program, plan,
or project, no reference to a brand name,
trade name, or State or regional
identification of any popcorn will be
made. In addition, no program, plan, or
project shall make use of unfair or
deceptive acts or practices with respect
to the quality, value, or use of any
competing product.

§1215.41 Contracts.

The Board shall not contract with any
processor for the purpose of promotion
or research. The Board may lease
physical facilities from a processor for
such promotion or research, if such an
arrangement is determined to be cost
effective by the Board and approved by
the Secretary. Any contract or
agreement shall provide that:

(a) The contractor or agreeing party
shall develop and submit to the Board
a program, plan or project together with
a budget or budgets that shall show the
estimated cost to be incurred for such
program, plan, or project;

(b) Any such program, plan, or project
shall become effective upon approval by
the Secretary;

(c) The contracting or agreeing party
shall keep accurate records of all of its
transactions and make periodic reports
to the Board of activities conducted,
submit accountings for funds received
and expended, and make such other
reports as the Secretary or the Board
may require; and the Secretary may
audit the records of the contracting or
agreeing party periodically; and

(d) Any subcontractor who enters into
a contract with a Board contractor and
who receives or otherwise uses funds
allocated by the Board shall be subject
to the same provisions as the contractor.

Expenses and Assessments

§1215.50 Budget and expenses.

(a) At least 60 days prior to the
beginning of each fiscal year, and as
may be necessary thereafter, the Board
shall prepare and submit to the
Secretary a budget for the fiscal year
covering its anticipated expenses and
disbursements in administering this
subpart.

(b) Each budget shall include:

(1) A rate of assessment for such fiscal
year calculated, subject to §1215.51(b),
to provide adequate funds to defray its
proposed expenditures and to provide
for a reserve as set forth in paragraph (g)
of this section;

(2) A statement of the objectives and
strategy for each program, plan, or
project;

(3) A summary of anticipated revenue,
with comparative data for at least one
preceding year;

(4) A summary of proposed
expenditures for each program, plan, or
project; and

(5) Staff and administrative expense
breakdowns, with comparative data for
at least one preceding year.

(c) In budgeting plans and projects of
promotion, research, consumer
information, and industry information,
the Board shall expend assessment and
contribution funds on:

(1) Plans and projects for popcorn
marketed in the United States or Canada
in proportion to the amount of
assessments projected to be collected on
domestically marketed popcorn
(including Canada); and

(2) Plans and projects for exported
popcorn in proportion to the amount of
assessments projected to be collected on
exported popcorn (excluding Canada).

(d) The Board is authorized to incur
such reasonable expenses, including
provision for a reasonable reserve, as the
Secretary finds are reasonable and likely
to be incurred by the Board for its
maintenance and functioning, and to
enable it to exercise its powers and
perform its duties in accordance with
the provisions of this subpart. Such
expenses shall be paid from funds
received by the Board.

(e) The Board may accept voluntary
contributions, but these shall only be
used to pay expenses incurred in the
conduct of programs, plans, and projects
approved by the Secretary. Such
contributions shall be free from any
encumbrances by the donor and the
Board shall retain complete control of
their use. The Board may also receive
funds provided through the Foreign
Agricultural Service of the United States
Department of Agriculture for foreign
marketing activities.

(f) As stated in 8 575(f)(4)(A)(ii) of the
Act, the Board shall reimburse the
Secretary, from funds received by the
Board, for costs incurred by the
Secretary in implementing and
administering this subpart: Provided,
That the costs incurred by the Secretary
to be reimbursed by the Board,
excluding legal costs to defend and
enforce the order, shall not exceed 15
percent of the projected annual
revenues of the Board.

(9) The Board may establish an
operating monetary reserve and may
carry over to subsequent fiscal periods
excess funds in any reserve so
established, except that the funds in this
reserve shall not exceed approximately
one fiscal year’s expenses. Such reserve
funds may be used to defray any
expenses authorized under this subpart.

(h) With the approval of the Secretary,
the Board may borrow money for the
payment of administrative expenses,

subject to the same fiscal, budget, and
audit controls as other funds of the
Board during its first year of operation
only.

§1215.51 Assessments.

(a) Any processor marketing popcorn
in the United States or for export shall
pay an assessment on such popcorn at
the time of introduction to market at a
rate as established in §1215.51(c) and
shall remit such assessment to the Board
in such form and manner as prescribed
by the Board.

(b) Any person marketing popcorn of
that person’s own production to
consumers in the United States either
directly or through retail or wholesale
outlets, shall remit to the Board an
assessment on such popcorn at the rate
set forth in paragraph §1215.51(c), and
in such form and manner as prescribed
by the Board.

(c) Except as otherwise provided, the
rate of assessment shall be 5 cents per
hundredweight of popcorn. The rate of
assessment may be raised or lowered as
recommended by the Board and
approved by the Secretary, but shall not
exceed 8 cents per hundredweight in
any fiscal year.

(d) The collection of assessments
under this section shall commence on
all popcorn processed in the United
States on or after the date established by
the Secretary, and shall continue until
terminated by the Secretary. If the Board
is not constituted on the date the first
assessments are to be collected, the
Secretary shall have the authority to
receive assessments on behalf of the
Board and may hold such assessments
until the Board is constituted, then
remit such assessments to the Board.

(e) Each person responsible for
remitting assessments under paragraphs
(a) and (b) of this section shall remit the
amounts due from assessments to the
Board on a quarterly basis no later than
the last day of the month following the
last month in the previous quarter in
which the popcorn was marketed, in
such manner as prescribed by the Board.

(f) The Board shall impose a late
payment charge on any person who fails
to remit to the Board the total amount
for which the person is liable on or
before the payment due date established
under this section. The amount of the
late payment charge shall be prescribed
in rules and regulations as approved by
the Secretary.

(9) The Board shall impose an
additional charge on any person subject
to a late payment charge, in the form of
interest on the outstanding portion of
any amount for which the person is
liable. The rate of interest shall be



13560

Federal Register / Vol. 62, No. 55 / Friday, March 21, 1997 / Proposed Rules

prescribed in rules and regulations as
approved by the Secretary.

(h) In addition, persons failing to
remit total assessments due in a timely
manner may also be subject to penalties
and actions under federal debt
collection procedures as set forth in 7
CFR 3.1 through 3.36.

(i) Any assessment that is determined
to be owing at a date later than the
payment due established under this
section, due to a person’s failure to
submit a report to the Board by the
payment due date, shall be considered
to have been payable on the payment
due date. Under such a situation,
paragraphs (f), (9), and (h) of this section
shall be applicable.

(i) The Board, with the approval of the
Secretary, may enter into agreements
authorizing other organizations or
entities to collect assessments on its
behalf. Any such organization or entity
shall be required to maintain the
confidentiality of such information as is
required by the Board for collection
purposes. Any reimbursement by the
Board for such services shall be based
on reasonable charges for services
rendered.

(k) The Board is hereby authorized to
accept advance payment of assessments
for the fiscal year by any person, that
shall be credited toward any amount for
which such person may become liable.
The Board shall not be obligated to pay
interest on any advance payment.

§1215.52 Exemption from assessment.

(a) Persons that process and distribute
4 million pounds or less of popcorn
annually, based on the previous year,
shall be exempted from assessment.

(b) To claim such exemption, such
persons shall apply to the Board, in the
form and manner prescribed in the rules
and regulations.

§1215.53 Influencing governmental action.
No funds received by the Board under
this subpart shall in any manner be used
for the purpose of influencing
legislation or governmental policy or
action, except to develop and
recommend to the Secretary
amendments to this subpart.

Reports, Books, and Records

§1215.60 Reports.

(a) Each processor marketing popcorn
directly to consumers, and each
processor responsible for the remittance
of assessments under § 1215.51, shall be
required to report quarterly to the
Board, on a form provided by the Board,
such information as may be required
under this subpart or any rule and
regulations issued thereunder. Such
information shall be subject to § 1215.62

and include, but not be limited to, the
following:

(1) The processor’s name, address,
telephone number, and Social Security
Number or Employer Identification
Number;

(2) The date of report, which is also
the date of payment to the Board;

(3) The period covered by the report;

(4) The number of pounds of popcorn
marketed or in any other manner are
subject to the collection of assessments;

(5) The amount of assessments
remitted;

(6) The basis, if necessary, to show
why the remittance is less than the
number of pounds of popcorn divided
by 100 and multiplied by the applicable
assessment rate; and

(7) The amount of assessments
remitted on exports (not including
Canada).

(b) The words “final report’ shall be
shown on the last report at the end of
each fiscal year.

§1215.61 Books and records.

Each person who is subject to this
subpart shall maintain and make
available for inspection by the Board or
the Secretary such books and records as
are deemed necessary by the Board,
with the approval of the Secretary, to
carry out the provisions of this subpart
and any rules and regulations issued
hereunder, including such books and
records as are necessary to verify any
reports required. Such books and
records shall be retained for at least two
years beyond the fiscal year of their
applicability.

§1215.62 Confidential treatment.

(a) All information obtained from
books, records, or reports under the Act,
this subpart, and the rule and
regulations issued thereunder shall be
kept confidential by all persons,
including all employees, agents, and
former employees and agents of the
Board; all officers, employees, agents,
and former officers, employees, and
agents of the Department; and all
officers, employees, agents, and former
officers, employees, and agents of
contracting and subcontracting agencies
or agreeing parties having access to such
information. Such information shall not
be available to Board members or
processors. Only those persons having a
specific need for such information to
administer effectively the provisions of
this part shall have access to such
information. Only such information so
obtained as the Secretary deems
relevant shall be disclosed by them, and
then only in a suit or administrative
hearing brought at the direction, or on
the request, of the Secretary, or to which

the Secretary or any officer of the
United States is a party, and involving
this part.

(b) No information obtained under the
authority of this part may be made
available to any agency or officer of the
Federal Government for any purpose
other than the implementation of the
Act and any investigatory or
enforcement action necessary for the
implementation of the Act.

(c) Nothing in paragraph (a) of this
section may be deemed to prohibit:

(1) The issuance of general statements
based upon the reports of the number of
persons subject to this part or statistical
data collected therefrom, which
statements do not identify the
information furnished by any person;

(2) The publication, by direction of
the Secretary, of the name of any person
who has violated this part, together with
a statement of the particular provisions
of this part violated by such person.

(d) Any person who knowingly
violated the provisions of this section,
on conviction, shall be subject to a fine
of not more than $1,000 or to
imprisonment for not more than 1 year,
or both, or if the person is an officer,
employee, or agent of the Board or the
Department, that person shall be
removed from office or terminated from
employment as applicable.

Miscellaneous

§1215.70 Right of the Secretary.

All fiscal matters, programs, plans, or
projects, contracts, rules or regulations,
reports, or other substantive actions
proposed and prepared by the Board
shall be submitted to the Secretary for
approval.

§1215.71 Suspension or termination.

(a) Whenever the Secretary finds that
this subpart or any provision thereof
obstructs or does not tend to effectuate
the declared policy of the Act, the
Secretary shall terminate or suspend the
operation of this subpart or such
provision thereof.

(b) The Secretary may conduct
additional referenda to determine
whether processors favor termination or
suspension of this subpart three years
after the effective date, on the request of
a representative group comprising 30
percent or more of the number of
processors who have been engaged in
processing during a representative
period as determined by the Secretary.

(c) Whenever the Secretary
determines that suspension or
termination of this subpart is favored by
two-thirds or more of the popcorn
processors voting in a referendum under
paragraph (b) of this section who,
during a representative period
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determined by the Secretary, have been
engaged in the processing, the Secretary
shall:

(1) Suspend or terminate, as
appropriate, collection of assessments
within six months after making such
determination; and

(2) Suspend or terminate, as
appropriate, all activities under this
subpart in an orderly manner as soon as
practicable.

(d) Referenda conducted under this
subsection shall be conducted in such
manner as the Secretary may prescribe.

§1215.72 Proceedings after termination.

(a) Upon the termination of this
subpart, the Board shall recommend not
more than five of its members to the
Secretary to serve as trustees for the
purpose of liquidating the affairs of the
Board. Such persons, upon designation
by the Secretary, shall become trustees
of all the funds and property owned, in
the possession of, or under the control
of the Board, including any claims
unpaid or property not delivered, or any
other claim existing at the time of such
termination.

(b) The trustees shall:

(1) Continue in such capacity until
discharged by the Secretary;

(2) Carry out the obligations of the
Board under any contract or agreement
entered into by it under this subpart;

(3) From time to time account for all
receipts and disbursements, and deliver
all property on hand, together with all
books and records of the Board and of
the trustees, to such persons as the
Secretary may direct; and

(4) Upon the request of the Secretary,
execute such assignments or other
instruments necessary or appropriate to
vest in such other persons full title and
right to all of the funds, property, and
claims vested in the Board or the
trustees under this subpart.

(c) Any person to whom funds,
property, or claims have been
transferred or delivered under this
subpart shall be subject to the same
obligations imposed upon the Board and
upon the trustees.

(d) Any residual funds not required to
defray the necessary expenses of
liquidation shall be turned over to the
Secretary to be used, to the extent
practicable, in the interest of continuing
one or more of the promotion, research,
consumer information or industry
information programs, plans, or projects
authorized under this subpart.

§1215.73 Effect of termination or
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of this
subpart or of any rule and regulation
issued under this subpart, or the
issuance of any amendment to such
provisions, shall not:

(a) Affect or waive any right, duty,
obligation, or liability that shall have
arisen or may hereafter arise in
connection with any provision of this
subpart or any such rules or regulations;

(b) Release or extinguish any violation
of this subpart or any such rules or
regulations; or

(c) Affect or impair any rights or
remedies of the United States, the
Secretary, or any person with respect to
any such violation.

§1215.74 Personal liability.

No member or employee of the Board
shall be held personally responsible,
either individually or jointly, in any
way whatsoever, to any person for errors
in judgment, mistakes, or other acts of
either commission or omission of such
member or employee under this subpart,
except for acts of dishonesty or willful
misconduct.

§1215.75 Patents, copyrights, inventions,
publications, and product formulations.
Any patents, copyrights, inventions,
publications, or product formulations
developed through the use of funds
received by the Board under this
subpart shall be the property of the
United States Government as
represented by the Board and shall,
along with any rents, royalties, residual
payments, or other income from the
rental, sale, leasing, franchising, or other
uses of such patents, copyrights,
inventions, publications, or product
formulations inure to the benefit of the
Board and be considered income subject
to the same fiscal, budget, and audit
controls as other funds of the Board.
Upon termination of this subpart,
§1215.72 shall apply to determine
disposition of all such property.

§1215.76 Amendments.

Amendments to this subpart may be
proposed, from time to time, by the
Board or by any interested persons
affected by the provisions of the Act,
including the Secretary.

§1215.77 Separability.

If any provision of this subpart is
declared invalid, or the applicability
thereof to any person or circumstances
is held invalid, the validity of the
remainder of this subpart or the

applicability thereof to other persons or
circumstances shall not be affected
thereby.

Subpart B—Rules and Regulations

§1215.100 Terms defined.

Unless otherwise defined in this
subpart, the definitions of terms used in
this subpart shall have the same
meaning as the definitions in Subpart
A—Popcorn Promotion, Research, and
Consumer Information Order of this
part.

Exemption Procedures

§1215.300 Exemption procedures.

(a) Any processor who markets 4
million pounds or less of popcorn
annually and who desires to claim an
exemption from assessments during a
fiscal year as provided in § 1214.52 of
this part shall apply to the Board, on a
form provided by the Board, for a
certificate of exemption. Such processor
shall certify that the processor’s
marketing of popcorn during the
previous fiscal year was 4 million
pounds or less.

(b) Upon receipt of an application, the
Board shall determine whether an
exemption may be granted. The Board
then will issue, if deemed appropriate,
a certificate of exemption to each person
that is eligible to receive one.

(c) Any person who desires to renew
the exemption from assessments for a
subsequent fiscal year shall reapply to
the Board, on a form provided by the
Board, for a certificate of exemption.

(d) The Board may require persons
receiving an exemption from
assessments to provide to the Board
reports on the disposition of exempt
popcorn.

Miscellaneous

§1215.400 OMB control numbers.

The control number assigned to the
information collection requirements by
the Office of Management and Budget
pursuant to the Paperwork Reduction
Act of 1995, 44 U.S.C. Chapter 35, is
OMB control number 0581-0093, except
for the Promotion Board nominee
background statement form which is
assigned OMB control humber 0505—
0001.

Dated: March 18, 1997.
Michael V. Dunn,

Assistant Secretary, Marketing and
Regulatory Programs.

[FR Doc. 97-7294 Filed 3-20-97; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 97-AWP-11]
Proposed Correction of Class E
Airspace Description; Bishop, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to revise
the legal description for the Class E
airspace area at Bishop, CA. A review of
airspace classification and air traffic
procedures has made this action
necessary. The intended effect of this
action is to remove overlapping
descriptions of controlled airspace.

DATES: Comments must be received on
or before April 25, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, Operations Branch, AWP-530,
Docket No. 97-AWP-11, Air Traffic
Division, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California
90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California 90261.

An informal docket may also be
examined during normal business at the
Office of the Manager, Operations
Branch, Air Traffic Division at the above
address.

FOR FURTHER INFORMATION CONTACT:
William Buck, Airspace Specialist,
Operations Branch, AWP-530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 90261,
telephone (310) 725-6556.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the

airspace docket number and be
submitted in triplicate to the address
listed above. Comments wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with the comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 97—
AWP-11."" The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Operations Branch,
Air Traffic Division, at 15000 Aviation
Boulevard, Lawndale, California 90261,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Operations
Branch, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California
90009. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRM'’s should
also request a copy of Advisory Circular
No. 11-2A, which describes the
application procedures.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71)
that corrects the Class E airspace
description at Bishop, CA. A review of
airspace classification and air traffic
procedures has made this action
necessary. This notice proposes to
remove the reference to airspace
currently defined as V-381 from the
Bishop, CA E5 legal description. This
airspace associated with V-381 is
otherwise thoroughly and appropriately
described. The intended effect of this
action is to remove overlapping
descriptions of controlled airspace.
Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document would be
removed subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 10034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace.

* * * * *

AWP CA E5 Bishop, CA

Beatty VORTAC

(Lat. 36°48'02" N, long. 116°44'52" W)
Bishop VOR/DME

(Lat. 37°22'37" N, long. 118°21'50" W)

That airspace extending upward from 700
feet above the surface within a 4.3-mile
radius of the Bishop VOR and that airspace
within 2.2 miles each side of the Bishop VOR
337° radial extending from the 4.3-mile
radius to 27.8 miles northwest of the VOR.
That airspace extending upward from 1,200
feet above the surface within 8 miles
southwest and 11 miles northeast of the
Bishop VOR 157° and 337° radials, extending
from 16 miles northwest of the VOR to 19.1
miles southeast of the VOR. That airspace
extending upward from 12,500 feet MSL
within 4.3 miles each side of a direct course
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between the Bishop VOR and Lidat
Intersection, 36.5 miles 12,500 feet MSL,
10,500 feet MSL Lidat Intersection and
within 4.3 miles each side of a direct course
between Bishop VOR and Beatty VORTAC
69.5 miles 12,500 feet MSL, 10,500 feet MSL
Beatty.

* * * * *

Issued in Los Angeles, California, on
March 7, 1997.

Sabra W. Kaulia,

Acting Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 97-7230 Filed 3—20-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 97-AWP-12]

Proposed Revision of Class E
Airspace; Marysville, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to revise
the Class E Airspace area at Marysville,
CA. This action removes from the
Marysville airspace description that
portion of airspace defined for
instrument operations at Truckee-Tahoe
Airport, CA. A review of airspace
classification and air traffic procedures
has made this action necessary. The
intended effect of this action is to
remove overlapping descriptions of
controlled airspace since the purpose
and requirements for Truckee-Tahoe
Airport, CA have changed.

DATES: Comments must be received on
or before April 15, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, Operations Branch, AWP-530,
Docket No. 97-AWP-12, Air Traffic
Division, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California
90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California 90261.

An informal docket may also be
examined during normal business at the
Office of the Manager, Operations
Branch, Air Traffic Division at the above
address.

FOR FURTHER INFORMATION CONTACT:
William Buck, Airspace Specialist,
Operations Branch, AWP-530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation

Boulevard, Lawndale, California 90261,
telephone (310) 275-6556.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with the comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 97—
AWP-12."" The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Operations Branch,
Air Traffic Division, at 15000 Aviation
Boulevard, Lawndale, California 90261,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with the
rulemaking will be filed in the docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Operations
Branch, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California
90009. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRM'’s should
also request a copy of Advisory Circular
No. 11-2A, which describes the
application procedures.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
revise the Class E airspace area at
Marysville, CA. This action removes
from the Marysville airspace description

that portion of airspace defined for
instrument operations at Truckee-Tahoe
Airport, CA. A review of airspace
classification and air traffic procedures
has made this action necessary. The
intended effect of this action is to
remove overlapping descriptions of
controlled airspace since the purpose
and requirements for Truckee-Tahoe
Airport, CA have changed. Class E
airspace areas are published in
Paragraph 6005 of FAA Order 7400.9D
dated September 4, 1996, and effective
September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 10034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:
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Paragraph 6005 Class E airspace.

* * * * *

AWP CA E5 Marysville, CA

Marysville Yuba County Airport, CA

(Lat. 39°05'52" N, long. 121°34'11" W)
Marysville Beale AFB, CA

(Lat. 39°08'10" N, long. 121°26'12" W)
Marysville Beale AFB TACAN

(Lat. 39°08'05" N, long. 121°26'26" W)
Marysville VOR/DME

(Lat. 39°05'55" N, long. 121°34'23" W)
Mustang VORTAC

(Lat. 39°31'53" N, long. 119°39'22" W)
Lincoln Municipal Airport, CA

(Lat. 38°54'33" N, long. 121°21'05" W)
Sierraville Dearwater Airport, CA

(39°34'51.653" N, 120°21'15.745" W)

That airspace extending upward from 700
feet above the surface within an 8.7-mile
radius of Beale AFB and 2 miles each side
of a 345° bearing from the Lincoln Municipal
Airport and within a 7-mile radius of Yuba
County Airport and within 7.8 miles west
and 4.3 miles east of Beale AFB TACAN 342°
radial extending from the Beale AFB 8.7-mile
radius to 25 miles northwest of the Beale
AFB TACAN and within 7 miles west and 4.3
miles east of the Marysville VOR 343° radial,
extending from the Yuba County Airport 7-
mile radius to 10.4 miles northwest of the
Marysville VOR and within 7 miles
southwest and 4.3 miles northeast of the
Marysville VOR 153° radial extending from
the Yuba County Airport 7-mile radius to
10.4 miles southeast of the Marysville VOR.
That airspace extending upward from 1,200
feet above the surface bounded on the east by
a line extending from lat. 40°00'00"" N, long.
120°30'04"" W; to lat. 39°30'00" N, long.
120°30'04" W; to lat. 39°30'00" N, long.
120°19'04" W; to lat. 39°07'00"" N, long.
120°19'04" W; thence counterclockwise via
the 39.1-mile radius of the Mustang VORTAC
to lat. 39°00'00" N; thence via lat. 39°00'00"
N, to the west boundary of V-23; thence
bounded on the west by the west boundary
of V=23, on the northwest by the Red Bluff,
CA Class E airspace area, and on the north
by lat. 40°00'00" N. That airspace extending
upward from 8,500 feet MSL bounded on the
south by lat. 40°00'00"" N, on the west and
northwest by the Red Bluff, CA and Maxwell,
CA Class E airspace areas, on the north by
lat. 40°45'00" N, and on the east by a line
extending from lat. 40°45'00" N, long.
121°39'04" W; to lat. 40°23'00"" N, long.
121°39'04"" W; to lat. 40°23'00" N, long
121°25'04" W; to lat. 40°00'00" N, long.
121°25'04" W. That airspace extending
upward from 10,500 feet MSL bounded on
the east by long. 120°19'04"" W; on the south
by the Truckee-Tahoe Class E airspace area,
including that airspace within a 2-mile
radius of the Sierraville Dearwater Airport,
thence north via long. 120°30'04" W; to lat.
40°00'00"" N, long. 120°30'04" W; to lat.
40°00'00"" N, long. 121°25'04" W; on the west
by long. 121°25'04" W, and on the north by
lat. 40°45'00" N. That airspace extending
upward from 12,500 feet MSL bounded on
the east by long. 121°25'04" W; on the south
by lat. 40°23'00" N, on the west by long.
121°39'04" W; and on the north lat. 40°45'00"
N.

* * * * *

Issued in Los Angeles, California, on
March 3, 1997.

Michael Lammes,
Acting Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 97-7224 Filed 3-20-97; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Securities Representing Investment of
Customer Funds Held in Segregated
Accounts by Futures Commission
Merchants

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rules.

SUMMARY: The Commodity Futures
Trading Commission (‘““Commission’) is
proposing to amend Rules 1.23, 1.25,
and 1.27 to permit futures commission
merchants (““FCMSs”’) to increase or
decrease the amount of funds segregated
for the benefit of commodity customers
by making direct transfers of permitted
securities into and out of segregated
safekeeping accounts. The types of
securities in which customer funds can
be invested and which will now be
directly transferable are set forth in Rule
1.25. Currently, FCMs can only make
direct transfers of cash to augment the
customer segregated account.
Furthermore, in order to provide
additional assurance that there will be
a clear audit trail for such permitted
transfers of securities, Rule 1.27 is
proposed to be amended to require that
the description of the investment
securities, required by the rule, include
the security identification number
developed by the Committee on
Uniform Security Identification
Procedures (““CUSIP Number).
DATES: Comments must be received on
or before April 21, 1997.
ADDRESSES: Comments on the proposed
rules should be sent to Jean A. Webb,
Secretary, Commodity Futures Trading
Commission, Three Lafayette Center,
1155 21st Street, N.W., Washington,
D.C. 20581. Comments may be sent by
facsimile transmission to (202) 418-
5528, or by electronic mail to
secretary@cftc.gov. Reference should be
made to “‘Securities Representing
Investment of Customer Funds.”
FOR FURTHER INFORMATION CONTACT: Paul
H. Bjarnason, Chief Accountant, or
Lawrence B. Patent, Associate Chief
Counsel, Division of Trading and
Markets (“‘Division”), Commodity
Futures Trading Commission, Three

Lafayette Center, 1155 21st Street, N.W.,
Washington, D.C. 20581. Telephone
(202) 418-5430.

SUPPLEMENTARY INFORMATION: The
Commission is proposing technical
amendments to Rules 1.23, 1.25, and
1.27.1 These changes will permit FCMs
to transfer unencumbered securities
directly from the proprietary domain
into a segregated safekeeping account at
a bank or trust company, if they are the
types of securities that are permitted
investments of customer funds 2 under
Rule 1.25, in order to increase the
amount of funds segregated for the
benefit of commodity customers. It will
also permit an FCM to transfer such
securities directly from such a
segregated safekeeping account to the
proprietary domain, to the extent the
FCM has excess funds in segregation.

l. Investment of Customers’ Segregated
Funds

A. Background

Section 4d(2) of the Commodity
Exchange Act and Rule 1.25 restrict the
types of securities in which customer
funds can be invested by FCMs to
obligations of the United States, general
obligations of any State or any political
subdivision thereof, and obligations
fully guaranteed as to principal and
interest by the United States (‘*‘Qualified
Investments”). Rule 1.25 also requires
all such investments to be purchased
from, and the proceeds of any sale to be
deposited into, an account or accounts
used for the deposit of customer funds.
Rule 1.23 currently allows an FCM to
add to the funds segregated for
customers through transfers of cash into
a segregated account and to reduce its
residual interest by cash withdrawals
payable directly to the FCM.3

Current Commission rules and
Division interpretations do not permit
FCMs to increase their interest in
segregated funds by directly transferring
into a segregated account Qualified
Investments which they may own.

1Rules referred to herein can be found at 17
C.F.R. Ch. 1 (1996).

2The term ‘“customer funds” is defined in Rule
1.3(g9).

31f adopted, the proposed changes will also
require the Division to revise Financial and
Segregation Interpretation No. 7, which includes
the following statement:

Under Regulations 1.23 and 1.25 such obligations
must be: (1) purchased with money deposited in an
account used for the deposit of customers’ funds;
(2) made through such an account; and (3) the
proceeds from any sale of such obligations must be
redeposited in such an account. Thus, all additions
to and withdrawals from customer segregated funds
which represent topping up by the FCM to cover
actual or expected customer deficits must be in the
form of cash.

1 Comm. Fut. L. Rep. (CCH) 17117, at 7124 (July
23, 1980).
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Current rules also prohibit FCMs from
withdrawing Qualified Investments
from a segregated account and
depositing them in their own account in
order to reduce their financial interest
in segregated funds. Consequently, all
such additions to and withdrawals from
segregated accounts must currently be
in the form of cash.

FCMs and the Joint Audit Committee
(“JAC”’) 4 have claimed that the current
rules place an undue burden on FCMs.
For example, in the event an FCM
desires to correct an expected or
existing undersegregated condition, in
order to comply with the Commission’s
existing segregation rules, if the FCM
does not have cash readily available to
transfer into the segregated account, it
would have to sell its own Qualified
Investments and, then, transfer the cash
to the segregated account. The cash
could then be re-invested in Qualified
Securities. Conversely, when an FCM
wishes to decrease its financial interest
in segregated funds, this entire process
must be reversed.

This additional step not only causes
a delay in the transfer, but additional
transaction costs associated with buying
and selling the proprietary securities are
incurred. These costs can be substantial,
not only as a result of the commissions
or other fees incurred, but also due to
possibly unfavorable market conditions
when buying and selling like securities.

The Commission believes the
industry’s proposal, as first suggested to
the Commission’s staff during a JAC
meeting, to allow direct transfers of
Qualified Securities into and out of the
segregated account, has merit. Customer
protection would be directly enhanced
by reducing the amount of time required
to effect a transfer of funds into
segregation and, with appropriate
safeguards, should not diminish existing
segregation protections.

The Commission has reviewed these
proposed changes in light of the
Bankruptcy Reform Act of 1978
(“BRAct”), which appears to have
resolved any questions with respect to
the status of customers’ segregated
funds in the event of an FCM
bankruptcy.5 In the Commission’s view,
the definition of customer property
contained in Section 761(10) ¢ of the

4The JAC is comprised of representatives from
each commodity exchange and National Futures
Association who coordinate the industry’s audit
and ongoing surveillance activities to promote a
uniform framework of self-regulation.

5See 11 U.S.C. 761-766.

6Section 761(10) defines ‘““‘customer property” as
follows:

(10) Customer property’ means cash, a security,
or other property, or proceeds of such cash,
security, or property, at any time received,

BRACt, together with the special priority
of distribution accorded to such
property under Section 766(h) of the
BRACct, requires that, like cash, any
securities held in a segregated
safekeeping account will not be used to
satisfy the claim of a noncustomer
creditor of the FCM until all customer
net equity claims have been satisfied.

B. Proposed Amendments

The Commission is proposing that
Rules 1.23 and 1.25 be amended to
allow an FCM to deposit firm-owned
unencumbered Qualified Investments
directly into segregated accounts held at
qualifying banks or trust companies and
to withdraw, to the extent of the FCM'’s
residual financial interest in segregated
funds, any Qualified Investments from
such segregated accounts.

The Commission is proposing to
permit an FCM to deposit Qualified
Investments owned by the FCM which
are otherwise unencumbered into
customers’ segregated accounts to
overcome an undersegregated condition
or to increase its financial interest in
segregated funds. Any securities
transferred into segregation must be
owned directly by the FCM itself, i.e.,
the FCM is not permitted to transfer in
securities owned by any other persons,
including noncustomers.” Under this

acquired, or held by or for the account of the debtor,
from or for the account of a customer—

(A) including—

(i) property received, acquired, or held to margin,
guarantee, secure, purchase, or sell a commodity
contract;

(ii) profits or contractual or other rights accruing
to a customer as a result of a commodity contract;

(iii) an open commodity contract;

(iv) specifically identifiable customer property;

(v) warehouse receipt or other document held by
the debtor evidencing ownership of or title to
property to be delivered to fulfill a commodity
contract from or for the account of a customer;

(vi) cash, a security, or other property received by
the debtor as payment for a commodity to be
delivered to fulfill a commodity contract from or for
the account of a customer;

(vii) a security held as property of the debtor to
the extent such security is necessary to meet a net
equity claim based on a security of the same class
and series of an issuer;

(viii) property that was unlawfully converted and
that is property of the state; and

(ix) other property of the debtor that any
applicable law, rule, or regulation requires to be set
aside or held for the benefit of a customer, unless
including such property as customer property
would not significantly increase customer property;
but

(B) not including property to the extent that a
customer does not have a claim against the debtor
based on such property][.]

7Noncustomers are persons within the definition
of a proprietary person in Commission Rule 1.3(y)
other than the FCM itself or a general partner of the
FCM. Examples of noncustomers are associated
persons, officers, directors, owners, contributors of
10 percent or more of the FCM’s capital or
controllers of 10 percent or more of the FCM’s

proposal an FCM will also be permitted
to withdraw Qualified Investments from
segregated accounts and deposit them
into its own accounts to decrease its
residual financial interest in segregated
funds.

These proposed rule changes would
permit the deposit and withdrawal of
Qualified Investments into and out of
segregated accounts, in effect, under
essentially the same conditions and
restrictions as cash. There is no change
in the conditions applicable to the
transfer of proprietary cash into or out
of segregation.

Rule 1.25, as proposed to be amended,
would no longer require that Qualified
Investments which represent an
investment of customers funds be
purchased from and the sales proceeds
flow through a segregated account. The
proposed amendments would permit
FCMs to deposit their own Qualified
Investments into a segregated account at
a permitted custodian. The amendments
would also permit FCMs to withdraw
any Qualified Investments from
segregation and deposit such securities
in their own account up to the extent of
their residual financial interest in
customers’ segregated funds.

For purposes of Rules 1.26, 1.27, 1.28
and 1.29, all Qualified Investments
when deposited into a customers’
segregated account will be deemed to be
securities and obligations which
represent investments of customers’
funds until such time as the FCM
withdraws or otherwise disposes of
such investments.

The Commission is also proposing to
amend Rule 1.27, which requires FCMs
to maintain records of Qualified
Investments held in segregated
accounts. The Commission is proposing
that the rule explicitly require the
record to include the CUSIP number of
such securities as a part of the
description of such investments. The
Commission believes that the addition
of the CUSIP number will impose no
significant additional burden on FCMs,
and that many entities already
incorporate the CUSIP number in their
record-keeping formats. Further, the
CUSIP numbers are provided by the
counterparty financial institutions at the
time of purchase or sale of a security.

The Commission is not proposing any
other changes to Rule 1.27, but wants to
remind FCMs that Rule 1.27 requires
them to include in the investments
record, among other information, the
name of the person through whom such
investments were made and the name of
the person to or through whom such

shares, and affiliated companies. See Commission
Rule 1.17(b)(2)—(4).
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investments were disposed of.
Therefore, this record should clearly
identify Qualified Investments owned
by the FCM which were deposited into
segregation and any investments
withdrawn from segregation and
deposited in the FCM’s own account.
The Commission invites comments on
whether custodians for these purposes
should be limited to banks and trust
companies not affiliated with the FCM.

I1. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-611 (1988),
requires that agencies, in proposing
rules, consider the impact of those rules
on small businesses. The rule
amendments discussed herein would
affect registered FCMs. The Commission
has previously established certain
definitions of ““small entities” to be used
by the Commission in evaluating the
impact of its rules on such entities in
accordance with RFA.8 The Commission
previously determined that registered
FCMs are not small entities for the
purpose of the RFA.°

Further, the amendments proposed
herein do not impose any significant
new burdens upon FCMs. The proposed
amendments facilitate the use of firm-
owned obligations to enhance funds
segregated for commodity customers by
allowing the direct transfer of said
obligations into and out of segregated
accounts. As a result, the Commission
anticipates that adoption of the
proposed amendments will reduce the
burden of compliance with segregation
requirements by FCMs. Accordingly,
pursuant to Section 3(a) of the RFA (5
U.S.C. 605(b)), the Chairperson, on
behalf of the Commission, certifies that
these proposed amendments would not
have a significant economic impact on
a substantial number of small entities.
The Commission nonetheless invites
comment from any registered FCM
which believes that these rules would
have significant impact on its
operations.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1980
(Act), 44 U.S.C. 3501 et seq., imposes
certain requirements on federal agencies
(including the Commission), in
connection with their conducting or
sponsoring any collection of
information as defined by the
Paperwork Reduction Act. The
Commission believes these proposed
amendments impose no burden. While
these proposed rule amendments have

847 FR 18618-18621 (April 30, 1982).
947 FR 18619-18620.

no burden, the group of rules (3038-
0024) of which the rules proposed to be
amended are a part, has the following
burden:

Average burden hours per response:
18.00.

Number of Respondents: 1,662.00.

Frequency of response: 19.00.

Copies of the OMB approved
information collection package
associated with these rules may be
obtained from the Desk Officer, CFTC,
Office of Management and Budget,
Room 10202, NEOB, Washington, DC
20503, (202) 395-7340.

List of Subjects in 17 CFR Part 1

Brokers, Commodity futures,
Consumer protection, Reporting and
recordkeeping requirements,
Segregation requirements.

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, Sections 4d, 4g and 8a(5)
thereof, 7 U.S.C. 6d, 6g and 12a(5), the
Commission hereby proposes to amend
Chapter | of Title 17 of the Code of
Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 2a, 4, 4a, 6, 6a,
6b, 6¢, 6d, 6e, 6f, 6g, 6h, 6i, 6], 6k, 61, 6M,
6n, 60, 6p, 7, 7a, 7b, 8, 9, 12, 123, 12c, 13a,
13a-1, 16, 16a, 19, 21, 23, and 24.

2. Section 1.23 is revised to read as
follows:

§1.23 Interest of futures commission
merchant in segregated funds; additions
and withdrawals.

The provision in Section 4d(2) of the
Act and the provision in §1.20(c) which
prohibit the commingling of customer
funds with the funds of a futures
commission merchant shall not be
construed to prevent a futures
commission merchant from having a
residual financial interest in the
customer funds segregated as required
by the Act and the regulations in this
part and set apart for the benefit of
commodity or option customers, nor
shall such provisions be construed to
prevent a futures commission merchant
from adding to such segregated
customer funds such amount or
amounts of money from its own funds
or unencumbered securities from its
own inventory of the type set forth in
§1.25, as it may deem necessary to
ensure any and all commodity or option
customers’ accounts from becoming
undersegregated at any time. The books

and records of a futures commission
merchant shall at all times accurately
reflect its interest in the segregated
funds. A futures commission merchant
may draw upon such segregated funds
to its own order, to the extent of its
actual interest therein, including the
withdrawal of securities held in
segregated safekeeping accounts held by
the bank or trust company custodians.
Such withdrawal shall not result in the
customer funds of one commodity and/
or option customer being used to
purchase, margin or carry the trades,
contracts or commodity options, or
extend the credit of any other
commodity customer, option customer
or other person.

3. Section 1.25 is revised to read as
follows:

§1.25 Investment of customer funds.

No futures commission merchant and
no clearing organization shall invest
customer funds except in obligations of
the United States, in general obligations
of any State or of any political
subdivision thereof, or in obligations
fully guaranteed as to principal and
interest by the United States. Such
investments shall be made through an
account or accounts used for the deposit
of customer funds and proceeds from
any sale of such obligations shall be
deposited into such account or
accounts. However, this shall not
prohibit a futures commission merchant
from directly depositing unencumbered
securities, of the type specified in this
section, which it owns for its own
account into a segregated account or
from transferring any such securities
from a segregated account to its own
account up to the extent of its residual
financial interest in customers’
segregated funds: Provided, however,
that such transfers are clearly recorded
in the record of investments required to
be maintained by §1.27 and such funds
are held by bank or trust company
custodians. Furthermore, for purposes
of §81.25, 1.26, 1.27, 1.28 and 1.29,
investments permitted by § 1.25 that are
owned by the futures commission
merchant and deposited into segregation
shall be considered customer funds
until such investments are withdrawn
from segregation.

4. Section 1.27 is amended by revising
paragraphs (a)(4) and (b)(2) to read as
follows:

§1.27 Record of investments.

a * X *

(4) A description of the obligations in
which such investments were made,
including the CUSIP numbers;

* * * * *

(b)* * *
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(2) A description of such documents,
including the CUSIP numbers; and
* * * * *

Issued in Washington D.C. on March 17,
1997, by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 97-7179 Filed 3—20-97; 8:45 am]
BILLING CODE 6351-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 131
[FRL-5711-9]
Water Quality Standards for Idaho

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Advance notice of rulemaking.

SUMMARY: EPA is preparing to
promulgate water quality standards
applicable to surface waters in the State
of Idaho. These federally promulgated
standards will supersede those aspects
of Idaho’s water quality standards that
EPA disapproved on June 25, 1996. EPA
is taking this action to comply with a
court order directing EPA to promulgate
standards by April 21, 1997. Due to the
brevity of the court-ordered deadline for
promulgation, EPA plans to promulgate
an “interim-final’’ rule without a prior
proposal or comment period. EPA will
request comment on the interim-final
standards after their promulgation. EPA
will revise the interim-final standards
through a subsequent rulemaking if
justified by analysis of the comments.
The rulemaking that EPA is preparing
will establish revised use designations
on currently unclassified waters in the
state and on 53 specified water body
segments whose use designations do not
meet the goals of the Clean Water Act
and for which the state has not provided
information to justify its lower use
designations. The interim-final rule will
also establish revised temperature
criteria necessary to protect certain
threatened, endangered, and candidate
species. Finally, EPA’s interim-final rule
will amend Idaho’s mixing zone and
antidegradation policies as well as its
“private waters exclusion.”

Today’s notice is intended to alert the
public to the process EPA is following
and the reasons for doing so, to reassure
the public that EPA intends to seek
public comment, and to give the public
advance notice of the need to identify
information that may be relevant to the
attainability of fishable/swimmable uses
in the waters identified in EPA’s June
1996 letter.

DATES: EPA plans to promulgate
replacement water quality standards for
Idaho in a separate action by April 21,
1997. At that time, EPA will solicit
public comment. Comments are not
being considered at this time, due to the
brevity of the court schedule.

FOR FURTHER INFORMATION CONTACT: Lisa
Macchio at U.S. EPA Region 10, Office
of Water, 1200 Sixth Avenue, Seattle,
Washington, 98101, (telephone: 260—
553-1834) or William Morrow in U.S.
EPA Headquarters at 202—-260-3657.

SUPPLEMENTARY INFORMATION:
A. Potentially Affected Entities

Citizens concerned with water quality
in Idaho may be interested in this
rulemaking. Entities discharging
pollutants to waters of the United States
in Idaho could be affected by this
rulemaking since water quality
standards are used in determining
NPDES permit limits.

B. Background

1. Statutory/Regulatory History.

Section 303(c) of the Clean Water Act
(CWA) directs States, with oversight by
EPA, to adopt water quality standards to
protect public health and welfare,
enhance the quality of water and serve
the purposes of the CWA. Under Section
303, States have the primary
responsibility to establish water quality
standards, which consists of designated
uses, the water quality criteria necessary
to support those uses, and
antidegradation.

Section 303 requires States and Tribes
to review their standards at least once
every three years and to submit any new
or revised standards to EPA for its
review. Under Section 303(c), EPA is
required to either approve or disapprove
such new or revised State/Tribal
standards, depending on whether they
meet the requirements of the Act. Where
EPA disapproves a new or revised State/
Tribal standard, and the State or Tribe
does not revise the standard to meet
EPA’s objection, sections 303(c)(3) and
303(c)(4)(A) of the Act require the
Agency to promptly propose substitute
Federal standards and promulgate final
Federal standards within 90 days
thereafter. In addition, section
303(c)(4)(B) authorizes the
Administrator to promulgate a Federal
standard whenever she determines that
a new or revised standard is necessary
to meet the requirements of the CWA.
The implementing regulations for the
water quality standards program are
found at 40 CFR part 131.

2. History of ldaho/EPA Actions

In 1994, Idaho submitted water
quality standards to EPA for review and

approval under § 303 of the Act. On
October 25, 1995, EPA gave Idaho
advance notice of deficiencies in the
state’s 1994 standards submission. On
June 25, 1996, EPA approved some
portions and disapproved other portions
of those standards. Both before and after
the October 25, 1995, letter and the June
25, 1996, approval/disapproval letter,
EPA worked to encourage the state of
Idaho to revise its standards to address
the deficiencies identified by EPA.
While the state has taken some
preliminary steps to address some of
EPA’s concerns, it has not yet submitted
revised standards to EPA for approval.
On February 20, 1997, as a result of a
lawsuit filed by three environmental
groups (Idaho Conservation League v.
Browner; No. C96-807WD), Judge
Dwyer of the United States District
Court for the Western District of
Washington ruled that EPA had failed to
carry out a mandatory duty to promptly
prepare and publish Federal standards
to address the items disapproved in the
June 25, 1996, letter. Judge Dwyer
ordered EPA to promulgate such
standards within 60 days, that is, by
April 21, 1997.

Because of the court order, EPA has
found it necessary to condense its
normal rulemaking process, and will be
issuing an interim-final rule with
subsequent opportunity for public
comment. The national goal for water
quality as articulated in section
101(a)(2) of the Act *‘provides for the
protection and propagation of fish,
shellfish, and wildlife and provides for
recreation in and on the water.” These
goal uses of the Act are commonly
referred to as “‘fishable/swimmable”.
Since ldaho has not provided
information concerning the attainability
or non-attainability of “fishable/
swimmable’ uses for the waters
addressed in the June 1996 letter, EPA
will likely be promulgating designated
uses based on the goal uses of the Act
for those waters. During the comment
period which will follow the April 21st
promulgation, EPA will seek
information from the public on the
appropriateness of those designated
uses and will revise them as needed.

The State of Idaho is currently
working to resolve many of the
deficiencies identified in EPA’s June 25,
1996, letter. EPA is coordinating this
rulemaking effort with that of the state.

Dated: March 14, 1997.

Tudor Davies,

Director, Office of Science and Technology.
[FR Doc. 977216 Filed 3—20-97; 8:45 am]
BILLING CODE 6560-50-P
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40 CFR Part 300
[FRL-5711-3]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of intent to delete the
Cheshire Ground Water Contamination
site from the National Priorities List:
request for comments.

SUMMARY: The Environmental Protection
Agency (EPA) Region | announces its
intent to delete the Cheshire Ground
Water Contamination site from the
National Priorities List (NPL) and
requests public comment on this action.
The NPL constitutes Appendix B of 40
CFR part 300 which is the National Oil
and Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act, as amended by the Superfund
Amendments and Reauthorization Act
(CERCLA). EPA and the State of
Connecticut have determined that all
appropriate CERCLA actions have been
implemented and that no further clean
up at the site is appropriate. Moreover,
EPA and the State of Connecticut have
determined that remedial activities
conducted at the site to date have been
protective of public health, welfare, and
the environment.

DATES: Comments concerning this site
may be submitted on or before April 21,
1997.

ADDRESSES: Comments may be mailed
to: Jane Dolan, Remedial Project
Manager, U.S. EPA Region | (HBT), JFK
Federal Building, Boston, MA 02203.

Comprehensive information on this
site is available through the EPA Region
I public docket, which is located at
EPA’s Region | office and is available for
viewing by appointment only from
Monday through Friday, excluding
holidays. Requests for appointment or
copies of the contents from the Regional
public docket should be directed to the
EPA Region | Records Center.

The address for the Region | Records
Center is: EPA Records Center, 90 Canal
Street, 1st Floor, Boston, MA 02114,
(617) 573-5729.

A copy of the Regional public docket
is also available for viewing at the
Cheshire Ground Water Contamination
site information repository at: Cheshire
Public Library, 104 Main Street,
Cheshire, CT 06410, (203) 272-2245.

FOR FURTHER INFORMATION CONTACT: Jane
Dolan, Remedial Project Manager, U.S.

EPA Region | (HBT), JFK Federal
Building, Boston, MA 02203, (617) 573—
9698.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

Il. NPL Deletion Criteria

I11. Deletion Procedures

IV. Basis for Intended Site Deletions

l. Introduction

The Environmental Protection Agency
(EPA) Region | announces its intent to
delete the Cheshire Ground Water
Contamination Site, Cheshire,
Connecticut, from the National
Priorities List (NPL), which constitutes
Appendix B of the National Oil and
Hazardous Substances Pollution
Contingency Plan, 40 CFR part 300
(NCP), and requests comments on this
deletion. The EPA identifies sites that
appear to present a significant risk to
public health, welfare, or the
environment and maintains the NPL as
the list of those sites. Sites on the NPL
may be the subject of remedial actions
financed by the Hazardous Substance
Superfund Response Trust Fund (Fund).
Pursuant to § 300.425(e)(3) of the NCP,
any site deleted from the NPL remains
eligible for Fund-financed remedial
actions if conditions at the site warrant
such action.

The EPA will accept comments
concerning this proposal for thirty (30)
days after publication of this notice in
the Federal Register.

Section Il of this document explains
the criteria for deleting sites from the
NPL. Section Il discusses procedures
that EPA is using for this action. Section
IV discusses the history of the site and
how the site meets the deletion criteria.

I1. NPL Deletion Criteria

The NCP establishes criteria that the
Agency uses to delete sites from the
NPL. In accordance with 40 CFR
300.425(e)(1), sites may be deleted from
or recategorized on the NPL where no
further response is appropriate. In
making a determination to delete a
release from the NPL, EPA shall
consider, in consultation with the state,
whether any of the following criteria
have been met:

(i) responsible parties or other persons
have implemented all appropriate
response actions required;

(ii) all appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

(iii) the response action has shown
that the release poses no significant
threat to public health or the

environment and, therefore, taking of
remedial measures is not appropriate.

Prior to deciding to delete a site from
the NPL, EPA must determine that the
remedy, or existing site conditions at
sites where no action is required, is
protective of public health, welfare, and
the environment.

Deletion of a site from the NPL does
not preclude eligibility for subsequent
Fund-financed actions if future site
conditions warrant such action. Section
300.425(e)(3) of the NCP states that
Fund-financed actions may be taken at
sites that have been deleted from the
NPL.

I11. Deletion Procedures

In the NPL rulemaking published on
October 15, 1984 (49 FR 40320), the
Agency solicited and received
comments on whether the notice of
comment procedures followed for
adding sites to the NPL also should be
used before sites are deleted. Comments
also were received in response to the
amendments to the NCP proposed on
February 12, 1985 (50 FR 5862). Formal
notice and comment procedures for
deleting sites from the NPL were
subsequently added as a part of the
March 8, 1990 amendments to the NCP
(55 FR 8666, 8846). Those procedures
are set out in 8300.425(e)(4) of the NCP.
Deletion of sites from the NPL does not
itself create, alter, or revoke any
individual’s rights or obligations. The
NPL is designed primarily for
informational purposes and to assist
Agency management.

Upon determination that at least one
of the criteria described in
§300.425(e)(1) has been met, EPA may
formally begin deletion procedures. The
following procedures were used for the
intended deletion of this site:

(1) EPA Region I and the State of
Connecticut agreed, in the No Action
Record of Decision, that the five-year
review was not warranted.

(2) EPA Region | has recommended
deletion and prepared the relevant
documents.

(3) The State of Connecticut has
concurred with the deletion decision.

(4) Concurrent with this National
Notice of Intent to Delete, a local notice
has been published in local newspapers
and has been distributed to appropriate
Federal, State and local officials, and
other interested parties.

(5) The Region has made all relevant
documents available in the Regional
Office and local site information
repositories.

These procedures have been
completed for the Cheshire Ground
Water Contamination site. This Federal
Register document, and a concurrent
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notice in the local newspaper in the
vicinity of the site, announces the
initiation of a 30-day public comment
period and the availability of the Notice
of Intent to Delete. The public is asked
to comment on EPA’s intention to delete
the site from the NPL; all critical
documents needed to evaluate EPA’s
decision are included in the information
repository and deletion docket.

Upon completion of the 30-day public
comment period, the EPA Regional
Office (Region I) will evaluate these
comments before the final decision to
delete. The Region will prepare a
Responsiveness Summary , which will
address comments received during the
public comment period. The
responsiveness summary will be made
available to the public at the
information repository. Members of the
public are welcome to contact the EPA
Regional Office to obtain a copy of the
responsiveness summary, when
available. If EPA still determines that
deletion from the NPL is appropriate
after receiving public comments, a final
notice of deletion will be published in
the Federal Register. However, it is not
until a notice of deletion is published in
the Federal Register that the site would
be actually deleted.

1V. Basis for Intended Site Deletions

The following summary provides the
Agency’s rationale for deleting the
Cheshire Ground Water Contamination
site from the NPL.

The Cheshire Ground Water
Contamination site which is located in
the northwestern corner of Cheshire,
New Haven County, Connecticut,
includes the industrial property at 604
West Johnson Avenue where disposal of
waste material was conducted and, in
addition, those places where waste
material emanating from the property
has come to be located in the
groundwater. The Site is immediately
bounded by vacant land to the east,
industrial property to the south, and
Knotter Drive and Route 691 to the west
and north, respectively.

EPA involvement with the Site
commenced in 1985 after the Site was
identified through a review of
background information for another
property in Cheshire. EPA sampled
ground water from on-site monitoring
wells, subsurface soils, surface water,
and sediment on the 604 West Johnson
Avenue property, and ground water
from two residential drinking water
wells in support of a Site Inspection of
the property completed in 1986.

Based on this investigation which
found groundwater both on- and off-site
contaminated with volatile organic
compounds, the Site was proposed to

the National Priorities List (NPL) in June
1988 and promulgated on August 30,
1990. The Site was defined as a plume
of contamination from an unknown
source detected in wells on property
located at 604 West Johnson Avenue
and in a nearby residential well.

The Connecticut Department of
Environmental Protection (CTDEP)
entered into Consent Agreements with
Cheshire Associates, the owner of the
property at that time, and North
American Philips Corporation, the
tenant of the property, in 1984 following
the identification of groundwater and
soil contamination. The owner of the
property agreed to remove contaminated
soil, and monitor the water quality at
two private water supply wells on a
semi-annual basis until 1988. The
tenant of the property at the time agreed
to test all in ground fuel and/or
chemical storage tanks and their
associated piping to determine their
structural integrity and their ability to
prohibit the introduction of the tanks
contents to the waters of the state. A
10,000 gallon #4 fuel oil tank was
cleaned and determined to be leak free
on September 9, 1982. This tank was
allegedly filled with concrete slurry
around 1985.

Twenty cubic yards of volatile
organic- and oil-contaminated soil were
excavated from two areas on the
property on October 19, 1983. CTDEP
approved the disposal of this non-
hazardous waste on January 6, 1984.
The material was subsequently removed
from the property and disposed of on
January 25, 1984.

The property owner voluntarily
arranged for bottled water to be
provided to the remaining residence in
1986 (the other residence was
demolished for commercial
development) and subsequently
connected the home to municipal water
in 1987.

EPA completed a geohydrologic study
and sampling at the site in 1996.
Volatile organic compounds and metals
were detected in groundwater at levels
below the levels established as safe in
the Safe Drinking Water Act. Low levels
of pesticides, semi-volatile organic
compounds, and metals detected in
shallow soils around the northern side
of the building were determined not to
endanger workers nor the health of
residents in a future development of the
property. EPA also determined that the
low levels of pesticides and copper
detected in on-site pond water and
sediments would not create a risk to
human health or aquatic organisms
through exposure to the pond water or
sediments. All of the estimated
maximum cancer risks associated with

exposure to contamination at the site
fall within EPA’s acceptable risk range.
As outlined in the NCP, a cancer risk at
a Superfund site is considered
acceptable if it ranges between one in
ten thousand and one in one million
(1x10—4to 1x10~9). (The carcinogenic
risk associated with a future potential
residential scenario is 4.3x10—4. This
risk is attributable to one contaminant,
arsenic. The risk attributable to other
compounds is at or below the lower end
of the acceptable risk range (i.e., 10~6).
Although the risk associated with
arsenic is at the upper end of the
acceptable risk range (i.e., 10 ~4), the
contaminant level is below the level
established as safe in the Safe Drinking
Water Act.) In addition, the human
health risk assessment concluded that
non-cancer adverse health effects were
not likely at this site. Based on EPA’s
investigation from 1994 to 1996, it was
determined that the existing site
conditions are currently protective of
public health and the environment and
the site meets EPA’s deletion criteria.

The Proposed Plan for the Record of
Decision was released for the thirty (30)
day public comment period on October
10, 1996. The Proposed Plan
recommended that as a result of
previous removal actions ordered by the
State, and EPA’s recent investigation of
the site, no further remedial action was
warranted. Three public comments were
submitted on EPA’s Proposed Plan.
Based upon the favorable community
response, it was determined that no
change to EPA’s Proposed Plan was
necessary.

The Record of Decision (ROD) was
signed by the Director of the Office of
Site Remediation and Restoration on
December 31, 1996. The No Action ROD
recommendation includes: No further
remedial action, and no long-term
monitoring or management controls.
The five-year review requirements of
Section 1210 of CERCLA and of
§300.430(f)(4)(ii) of the NCP are not
applicable to the Cheshire Ground
Water Contamination site because
contaminants do not remain in the
groundwater, soils, surface water and
sediment above levels that would
prevent unlimited use and unrestricted
exposure to the site. No operation and
maintenance will be required at the
Cheshire Ground Water Contamination
site. EPA, with the concurrence of the
State of Connecticut, has determined
that the release poses no significant
threat to public health or the
environment and, therefore, taking of
remedial measures is not appropriate.
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Dated: March 7, 1997.
Frank Ciavatieri,

Acting Director, Office of Site Remediation
and Restoration.

[FR Doc. 97-7066 Filed 3—20-97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[WT Docket No. 97-82; FCC 97-60]

Competitive Bidding Procedures

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this Notice of Proposed
Rule Making (““NPRM™"), the
Commission proposes changes to its
general competitive bidding rules that
are intended to simplify regulations and
eliminate unnecessary rules wherever
possible, increase the efficiency of the
competitive bidding process, and
provide more specific guidance to
auction participants while also giving
them more flexibility.

DATES: Comments must be submitted on
or before March 27, 1997, and reply
comments must be submitted on or
before April 16, 1997. Written
comments by the public on the
proposed and/or modified information
collections are due March 27, 1997.
Written comments must be submitted by
the Office of Management and Budget
(OMB) on the proposed and/or modified
information collections on or before
May 20, 1997.

ADDRESSES: Office of the Secretary,
Federal Communications Commission,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on information
collections contained herein should be
submitted to Dorothy Conway, Federal
Communications Commission, Room
234, 1919 M Street, NW., Washington
DC 20554, or via the Internet to
dconway@fcc.gov.

FOR FURTHER INFORMATION CONTACT:
Mark Bollinger, Wireless
Telecommunications Bureau, (202) 416—
0660. For additional information
concerning the information collections
contained in this NPRM, contact
Dorothy Conway at (202) 418-0217, or
via the Internet at dconway@fcc.gov.
SUPPLEMENTARY INFORMATION: This
summarizes the Commission’s Notice of
Proposed Rule Making in FCC Number
97-60; WT Docket No. 97-82, adopted
on February 20, 1997, and released on
February 28, 1997. The complete text of

this NPRM is available for inspection
and copying during normal business
hours in the FCC Reference Center
(Room 239), 1919 M Street, NW.,
Washington, DC, and also may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (202) 857-3800, 2100 M Street,
NW., Suite 140, Washington, DC 20037.
The complete NPRM is also available on
the Commission’s Internet home page
(http://www.fcc.gov/).

The NPRM contains proposed or
modified information collections subject
to the Paperwork Reduction Act of 1995
(PRA). It has been submitted to the
Office of Management and Budget
(OMB) for review under the PRA. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public, the Office of
Management and Budget (OMB), and
other Federal agencies to comment on
the information collections contained in
this NPRM, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13. Public and agency comments
are due at the same time as other
comments on this NPRM; OMB
notification of action is due 60 days
from date of publication of this NPRM
in the Federal Register. Comments are
requested concerning (a) whether the
proposed collection of information is
necessary for the proper performance of
the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimate; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Approval Number: N/A.

Title: In the Matter of Amendment of
Part 1 of the Commission’s Rules—
Competitive Bidding Proceeding, WT
Docket No. 97-82, FCC Docket No. 97—
60.

Type of Review: New collection.

Respondents: Businesses or other for-
profit entities.

Number of Respondents: 45,000.

Estimated Time for Response: 13
hours.

Total Annual Burden: 585,000 hours.

Estimated Cost to Respondents: 2,848
dollars.

Needs and Uses: The Commission’s
general competitive bidding rules
require applicants for all auctionable
services to submit: (1) Ownership
information, (2) terms of joint bidding
agreements, (3) gross revenue
calculations, and (4) evidence of
environmental impact. Furthermore, in

case a licensee defaults or loses its
license, the Commission retains the
discretion to re-auction such licenses. If
licenses are re-auctioned, the new
license winners would be required at
the close of the re-auction to comply
with the same disclosure requirements
explained above.

The information collected will be
used by the Commission to determine
whether the applicant is legally,
technically, and financially qualified to
bid in the spectrum auctions and hold
a license for spectrum based services.
Without such information the
Commission could not determine
whether to issue the license to the
successful applicant and therefore fulfill
its statutory responsibilities in
accordance with the Communications
Act of 1934, as amended.

Synopsis of Notice of Proposed Rule
Making

1. The Commission seeks comment on
a variety of proposals and tentative
conclusions set forth below. In addition,
it seeks comment on whether
competitive bidding provisions that
have been adopted in specific services
but not included in the part 1 rules
should be included in part 1 and, if so,
whether any amendments to these
provisions are needed in light of the
proposal, discussed below, to apply
these general competitive bidding rules
to future auctions.

2. As the Commission has gained
experience in conducting auctions, it
has found that much of the auction
process can be standardized and that
conducting rule makings for each
individual service slows down the
delivery of service to the public because
it may result in regulatory delays before
the licensing process begins. Thus, the
Commission propose that, to the extent
possible, all future auctions be governed
by the general competitive bidding rules
adopted in this proceeding. It envisions
that only a limited number of
competitive bidding regulations would
need to be adopted on a service-specific
basis. The Commission seeks comment
on whether the rules adopted in this
proceeding should supersede all
existing, service-specific competitive
bidding rules for future auctions. It
proposes that this action would affect
all services that are subject to pending
proceedings and any services that have
existing competitive bidding rules that
might apply to licenses that have not yet
been auctioned or that must be
reauctioned. The Commission seeks
comment on whether, alternatively, it
should phase in the applicability of the
revised general competitive bidding
rules at a future date, such that, at a
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minimum, initial auctions may be
completed under the existing service-
specific rules. In the event the
Commission decides not to apply the
revised part 1 rules to supersede
existing service-specific auction rules,
should it nonetheless subject licenses
that are reauctioned (due to defaults or
if no winning bidder is otherwise
declared) to these revised part 1 general
competitive bidding rules? To the extent
that commenters believe that service-
specific rules should be maintained,
they should explain which ones and
why.

3. Section 1.2110(b)(1) of the rules
states that the Commission “‘will
establish the definition of a small
business on a service-specific basis,
taking into consideration the
characteristics and capital requirements
of the particular service.” The
Commission proposes to continue the
practice of soliciting comment in
service-specific rule making
proceedings on the appropriate small
business size standard, or tiered
standards, for each auctionable service.
In such rule makings, the Commission
would, take into consideration the
characteristics and capital requirements
of each service. It would in all cases,
however, for purposes of future
auctions, express the definition of small
business purely in terms of gross
revenues. The Commission further
proposes that, once the small business
definition for any particular service is
adopted, the special provisions for
which such businesses qualify would be
determined by schedules set forth in the
general competitive bidding rules. The
Commission seeks comment on these
proposals.

4, The Commission notes that some of
its eligibility requirements are defined
in terms of gross revenues of “less than”
a certain amount, rather than ‘“not
exceeding” a certain amount. It
tentatively concludes that a uniform
method of measurement is preferable
because it is more equitable and
administratively simpler. The
Commission therefore proposes that
when it adopts size standards, those
standards should be expressed so as to
require businesses to have gross
revenues ‘‘not to exceed” particular
amounts, and that all standards already
adopted be modified to conform to this
method of defining size. The
Commission seeks comment on this
proposal. It also seeks comment on a
proposal to base all small business size
standards on the applicant’s average
gross revenues over the preceding three
years, consistent with the Small
Business Act, 15 U.S.C. 632(a).

5. Although the general competitive
bidding rules do not define “‘gross
revenues,” the Commission has adopted
definitions in various services which are
generally the same, but contain some
distinction regarding use of audited and
unaudited financial statements. In order
to promote uniformity of regulations,
the Commission proposes to use the
broadband PCS definition for all size-
based determinations for all auctionable
services, with the modification that
unaudited financial statements used as
a basis for gross revenue calculations
must be prepared in accordance with
Generally Accepted Accounting
Principles. This modification should
ensure that all gross revenues
calculations, audited and unaudited, are
prepared consistently. It should also
discourage bidders from manipulating
unaudited financial statements to gain a
competitive bidding or payment
advantage. The Commission seeks
comment on this proposal.

6. The Commission notes that in the
D, E, and F Block Report and Order, 61
FR 33859 (July 1, 1996), it amended the
broadband PCS rules to require that an
applicant’s determination of average
gross revenues be based on the three
most recently completed fiscal or
calendar years. Should it adopt a similar
rule for the general auction rules that
would extend the same option of using
either fiscal or calendar years to
applicants in all auctionable services?
The Commission also notes that prior to
the D, E, and F Block Report and Order,
broadband PCS applicants were
required to state their average gross
revenues as supported by audited
financial statements or seek a waiver to
use unaudited financial statements. This
requirement was simplified in the D, E,
and F Block Report and Order to permit
the use of unaudited financial
statements without seeking a waiver.
The Commission seeks comment on
whether the general definition of gross
revenue should similarly allow the use
of unaudited financial statements.

7. In determining whether an
applicant meets certain size-based
eligibility requirements, many of the
Commission’s service-specific
competitive bidding rules require it to
consider, inter alia, the gross revenues
of certain investors in the applicant and
the affiliates of attributable investors.
“Affiliate” is defined by the general
auction rules as an individual or entity
that directly or indirectly controls or has
the power to control the applicant; is
directly or indirectly controlled by the
applicant; is directly or indirectly
controlled by a third person(s) that also
controls or has the power to control the
applicant; or has an “identity of

interest” with the applicant. Some
service-specific rules have adopted
alternative definitions of “affiliate.”

8. An “‘attributable” investor for
purposes of size determinations has
been defined differently in the rules for
different services; it proposes to use a
controlling interest threshold to
determine whether an entity qualifies to
bid as a small business. Thus, in
calculating gross revenues, the
Commission would include the gross
revenues of the controlling principals of
the applicants and their affiliates, with
the term ““control” including both de
jure and de facto control of the
applicant. The Commission tentatively
concludes that this standard, which it
recently adopted in the IVDS rules,
would simplify the size attribution rules
and still enable small businesses to
attract adequate financing. It seeks
comment on this proposal. The
Commission also seeks comment on
whether it should change its definition
of affiliate. Should the Commission, for
example, amend its definition of
affiliate to provide an exception for
Indian tribes, Alaska Regional or Village
Corporations, as it did for broadband
PCS? Also, the Commission notes that,
earlier this year, the Small Business
Administration amended and simplified
its regulations governing the small
business size standards in 13 CFR part
121, including amendment of its
definition of “affiliate”. The
Commission seeks comment on whether
it should amend its rules to provide a
similar “affiliate’ definition, which
would include, for example, the
following general principles of
affiliation: (1) Concerns are affiliates of
each other when one concern controls
or has the power to control the other, or
a third party or parties controls or has
power to control both; and (2) factors
such as ownership, management,
previous relationships with or ties to
another concern, and contractual
relationships, will be considered in
determining whether an affiliation
exists.

9. The current part 1 rules define
“rural telephone company’’ (or “rural
telco”) as any local exchange carrier,
including affiliates, with 100,000 access
lines or fewer. The Commission revised
the definition of rural telephone
company contained in the broadband
PCS rules upon which the part 1 rule is
based, to conform with that contained in
the Telecommunications Act of 1996
(1996 Act”). The Commission
tentatively concludes that the definition
of rural telco set forth in the 1996 Act
should apply to all auctionable services
as the term is used in section 309(j) of
the Communications Act. Thus,
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§1.2110(b)(3) would be amended so as
to define the term “‘rural telephone
company” as a local exchange carrier
operating entity to the extent that such
entity—(A) provides common carrier
service to any local exchange carrier
study area that does not include either
(i) any incorporated place of 10,000
inhabitants or more, or any part thereof,
based on the most recently available
population statistics of the Bureau of the
Census, or (ii) any territory,
incorporated or unincorporated,
included in an urbanized area, as
defined by the Bureau of the Census as
of August 10, 1993; (B) provides
telephone exchange service, including
exchange access, to fewer than 50,000
access lines; (C) provides telephone
exchange service to any local exchange
carrier study area with fewer than
100,000 access lines; or (D) has less than
15 percent of its access lines in
communities of more than 50,000 on the
date of enactment of the
Telecommunications Act of 1996. The
Commission seeks comment on this
tentative conclusion.

10. Since the Commission began
conducting spectrum auctions,
installment payments have been utilized
as a means of assisting small entities
that are likely to have difficulty
obtaining adequate private financing.
Pursuant to the part 1 rules, unless
otherwise specified, such installment
payment plans (1) impose interest based
on the rate of U.S. Treasury obligations
at the time of licensing, plus a possible
premium (2) allow installment
payments for the full license term, (3)
begin with interest-only payments for
the first two years, and (4) amortize
principal and interest over the
remaining term of the license.
Additionally, winning bidders are
required to execute a promissory note
and security agreement as a condition to
participate in the installment payment
plan.

11. Changes in the basic framework of
the installment payment plans have
been made in specific services as the
Commission has gained experience from
implementing the rules. In certain
services the Commission has adopted
“tiered” installment payment plans,
which vary in terms of interest rate and
payment terms, depending on the size of
the licensee. While the Commission
seeks to continue to offer these
opportunities to small businesses, and
possibly other entities, it seeks comment
on ways to refine the installment
payment plans to streamline without
reducing their benefit to small
businesses. For example, it seeks
comment on whether the Commission
or its designee should seek non-resource
intensive means to screen applicants
applying for installment payment plans
to determine their credit worthiness,
and if so, whether all bidders eligible for
installment payments should be
screened before the start of an auction,
or only auction winners. If the
Commission were to adopt such
screening, what information or
standards should serve as criteria for
judging a bidder’s credit worthiness?
Further, the Commission seeks
comment on whether it should offer
higher bidding credits in lieu of
installment payments for winning
bidders who qualify. The Commission
notes that substituting a system of larger
bidding credits might eliminate the
administrative and market concerns
associated with installment payments,
while nonetheless ensuring
opportunities for small businesses to
participate in auctions. On the other
hand, however, installment payment
plans have been a useful tool for small
businesses to access capital.

12. As an alternative to offering higher
bidding credits in lieu of installment
payments, the Commission seeks
comment on whether it should require
larger down payments, such as 30 or 40

percent, to reduce the amount of a
bidder’s high bid that is financed by the
federal government. Increasing the
amount of money a bidder has at stake
in the event of a default may reduce the
likelihood of default and will reduce the
government’s risk in the event of
default. The Commission also seeks
comment on whether it could achieve
the same goal of reducing the likelihood
of default by adopting a requirement
that bidders increase their upfront
payment during the course of the
auction once their cumulative high bids
exceed their upfront payment by some
multiple. For example, once a bidder’s
cumulative bids were more than twenty-
five times its upfront payment, it would
be required to deposit additional funds
with the Commission. The Commission
seeks comment on this proposal and
how it could be implemented, including
the appropriate multiplier used to
trigger the supplemental upfront
payment obligation.

13. In addition, the Commission
proposes that the general competitive
bidding rules be amended to include a
schedule of installment payment plans
for designated entities seeking to
participate in the provision of spectrum-
based services. Defining available
installment payment plans in the
general competitive bidding rules would
give potential bidders more certainty
about the special provisions available to
small businesses and other entities and
promote uniformity of regulation. As
discussed above, the Commission
believes that once a small business
definition is adopted for a particular
service, or other entities are identified
as qualifying for installment payments,
eligible businesses should be able to
turn to the part 1 rules to determine the
specific terms available to them. The
following schedule of installment
payment plans is a possible approach to
implementing this concept.

Average gross revenues

Interest rate

Payment terms

Not to exceed $3 million

Not to exceed $15 million

Not to exceed $40 million

Not to exceed $75 milliont
Not to exceed $125 million®

T-note rate

T-note rate + 1.5%

T-note rate + 2.5%

T-note rate + 2.5%
T-note rate + 3.5%

2 yrs. interest-only payments; amortize principal and interest
over remaining license term.

2 yrs. interest-only payments; amortize principal and interest
over remaining license term.

2 yrs. interest-only payments; amortize principal and interest
over remaining license term.

Amortize principal and interest over license term.

Amortize principal and interest over license term.

1These entities have never been defined as small businesses by service-specific rules, but for broadband PCS they may have been eligible for

installment payments as entrepreneurs.

The schedule set forth above is based
in general on the plans adopted for the

most recent auctions and, relying on
past auction experience, the

Commission believes these plans are
appropriate. However, it recognizes that
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plans with more generous terms were
previously adopted for specific services.
The Commission seeks comment on
whether it should incorporate a
schedule of installment payments into
the general auction rules while still
retaining the authority to modify
payment terms on a service-specific
basis. Further, it seeks comment on the
appropriate schedule of payment terms.

14. Section 1.2110(e)(3)(i) of the rules
indicates that the interest rate on
installment payments will be the
interest rate on Treasury obligations
with maturities closest to the duration
of the license term at the time of
licensing. More precisely, the interest
rate is established by using the coupon
interest rate for Treasury notes with
similar maturities, at the most recent
preceding Treasury auction. The
Commission notes that, in the
Competitive Bidding Second Report and
Order, 59 FR 22980 (May 4, 1994), it
indicated both that it agreed with those
commenters that suggested that interest
on installments should be charged at a
rate no higher than the government’s
cost of money and also that the interest
rate imposed for installment payments
should be equal to the rate for U.S.
Treasury obligations of maturity equal
to the license term. The Commission
recognizes that determining the interest
rate for installment payment plans
pursuant to 8 1.2110(e)(3)(i) may not
always reflect the government’s cost of
money but it provides an objective
benchmark for the interest rate
determination. The Commission
believes that it would be beneficial to
licensees for it to more clearly identify
in the rules how the interest rate would
be determined for all installment
payment plans. Therefore, it proposes to
codify the existing policy by specifying
that the interest rate for installment
payments will be determined by taking
the coupon rate of interest offered in the
most recent Treasury auction preceding
the close of the Commission’s auction.
The Commission seeks comment on this
proposal. Further, it seeks comment on
whether it should adopt some other
basis for computing interest. For
example, should the Commission
establish more market-based interest
rates with a cost of funds component
and a premium for credit risk? If so, it
asks commenters to discuss how it
should determine the appropriate
interest premium.

15. Where the Commission uses
installment payment plans, it proposes
to set the interest rate for such payment
plans on the date that the Public Notice
is issued announcing the close of the
auction and the winning bidders, based
on rates established in the most recent

Treasury auction with obligation of the
appropriate term. Currently,
§1.2110(e)(3)(i) of the Commission’s
general competitive bidding rules
requires that the Commission impose
interest based on the rate of U.S.
Treasury obligations at the time of
licensing. The Commission tentatively
concludes, however, that establishing
the interest rate on the day that the
Public Notice is released announcing
the close of the auction is the most
appropriate time for both licensees and
the Commission. The close of the
auction represents the most clearly
identifiable time when an obligation to
the Commission and the United States
Treasury is established. Establishing the
interest rate in this way also provides a
uniform date on which the interest rate
for all prospective licensees within a
particular service is established,
regardless of petitions to deny or other
delays that may vary among bidders. In
addition, the Commission believes that
establishing the interest rate at a date
earlier than the date of licensing would
assist bidders in efforts to obtain
financing, as interest expense would be
calculable from a specific known date.
Furthermore, the Commission believes
that establishing the interest rate as it
proposes would reduce the interest rate
risk to the bidder and mitigate this risk
to the capital investor. Establishing the
interest rate earlier than the point of
licensing would also permit the licensee
to receive, review, and return the
necessary note and security agreement
earlier, which would also speed the
licensing process. This, in turn, should
hasten the development of service to the
marketplace. Alternatively, the
Commission could establish the interest
rate for the installment payment plan in
the Public Notice announcing the start
of the auction, with the rate based on
the most current Treasury rate on that
date. This would enable both bidders
and potential capital investors to better
assess a bidder’s prospective financial
obligations during the auction. The
Commission seeks comment on each of
its proposals, tentative conclusions, and
alternatives.

16. Under the current general
competitive bidding rules, the
Commission may award bidding credits
(i.e., payment discounts) to eligible
designated entities. These general rules
also provide that service-specific rules
will specify the designated entities
eligible for bidding credits, the licenses
for which bidding credits are available,
the amounts of bidding credits, and
other procedures. Accordingly, the
Commission has adopted separate rules
governing bidding credits for various
auctionable services.

17. As with installment payments, the
Commission believes that the general
competitive bidding rules should be
amended so that the levels of available
bidding credits are defined, and are
uniform for all auctionable services. The
Commission believes such an approach
will be beneficial because potential
bidders will have more information well
in advance of the auction than they
currently do about how such levels will
be set. It believes that, once a small
business definition is adopted for a
particular service, eligible businesses
should be able to refer to the part 1 rules
to determine the level of bidding credit
available to them. The following
schedule is a possible approach to
implementing this concept.

Bidding
Average annual gross revenues c(rsg;fs
cent)
Not to exceed $3 million ................. 25
Not to exceed $15 million ............... 15
Not to exceed $40 million ............... 10

The Commission recognizes that these
credits may differ from those previously
adopted for specific services. Based on
past auction experience, however, the
Commission believes that the approach
taken here would provide adequate
opportunities for small businesses of
varying sizes to participate in spectrum
auctions. In addition, the Commission
believes that providing slightly less
generous bidding credits for larger
businesses (e.g., those businesses with
gross revenues not exceeding $40
million) would more specifically tailor
the amount of the credit to the needs of
the particular applicant. The
Commission seeks comment on this
schedule, and it also asks interested
parties to suggest alternatives. For
example, does the demand for capital to
implement certain services justify
including businesses with average
annual gross revenues exceeding $40
million on this schedule? The
Commission recognizes that it has
suggested that it might be appropriate in
some cases to provide larger bidding
credits in lieu of installment payments.
The Commission is aware that in
developing their auction strategy,
bidders make calculations about the net
present value of their bids and factor in
their ability to obtain financing.
Therefore, the same net effect can be
achieved by giving either higher bidding
credits or more generous installment
payment terms. If the Commission
limited the use of installment payments,
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how should that action affect levels of
bidding credits?

18. Under the general competitive
bidding rules, a licensee seeking
Commission approval of a transfer of
control or an assignment of a license
acquired through the competitive
bidding process utilizing installment
payments is required to pay the
remaining principal balance as a
condition of the transfer. No payment is
required, however, when the proposed
transferee or assignee is qualified to
obtain the same installment financing
and assumes the applicant’s installment
payment obligations. Many of the
service-specific auction rules include
similar provisions. However, some
service-specific unjust enrichment
provisions for installment payments
contain certain variations from the
general rule set forth in Part 1. The
broadband PCS unjust enrichment rule,
for example, specifies that applicants
seeking to assign or transfer control of
a license to an entity not meeting the
eligibility standards for installment
payments must pay not only unpaid
principal as a condition of Commission
approval but also any unpaid interest
accrued through the date of assignment
or transfer. This rule also provides that
if a licensee utilizing installment
financing seeks to make any change in
its ownership structure that would
result in the loss of eligibility for
installment payments, it must pay the
unpaid principal and accrued interest as
a condition of Commission approval of
the change. Finally, in recognition of the
tiered installment payment plans
offered to broadband PCS licensees, the
rule provides that if a licensee seeks to
make any change in ownership that
would result in the licensee qualifying
for a less favorable installment plan, it
must seek Commission approval and
adjust its payment plan to reflect its
new eligibility status. A licensee, under
this rule, may not switch its payment
plan to a more favorable plan.

19. Under the Commission’s general
competitive bidding rules, a licensee
seeking Commission approval of a
transfer of control or an assignment of
a license acquired through the
competitive bidding process utilizing
bidding credits, or proposing to take any
other action relating to ownership or
control that will result in loss of
eligibility for such bidding credits, is
required to pay the sum of the amount
of the bidding credit plus interest as a
condition of FCC approval. Under the
broadband PCS rules, if, within the
original term, a licensee applies to
assign or transfer control of a license to
an entity that is eligible for a lower
bidding credit, the difference between

the bidding credit obtained by the
assigning party and the bidding credit
for which the acquiring party would
qualify must be paid to the United
States Treasury as a condition of
approval of the assignment or transfer.

20. The Commission proposes to
amend the general unjust enrichment
rules to conform them to the broadband
PCS rules. It believes that these rules are
preferable to the current general unjust
enrichment rules because they provide
greater specificity about funds due at
the time of transfer or assignment and
specifically address changes in
ownership that would result in loss of
eligibility for installment payments,
which the current general rules do not
address. The broadband PCS rules also
address assignments and transfers
between entities qualifying for different
tiers of installment payments or bidding
credits, thus supplying clearer guidance
for auctions in which tiered installment
payment plans or bidding credits are
provided. The Commission seeks
comment on this proposal. Further, it
seeks comment on whether it should
adopt an unjust enrichment provision
that provides a scale of decreasing
payment liability based on the number
of years a license is held as it has
recently done for other services. For
example, should the Commission adopt
a rule that provides that a business that
holds a license that it obtained with a
bidding credit must pay back 60 percent
of its bidding credit if it transfers the
license after five years; 50 percent after
eight years; 40 percent after nine years;
and 20 percent after ten years? The
Commission also solicits comment on
unjust enrichment rules as they apply to
partitioning and disaggregation. If it
decides to adopt partitioning and
disaggregation for various services, how
should the unjust enrichment rules
apply when the partitioner or
disaggregator is the recipient of a
bidding credit or is paying on an
installment payment plan? Should the
Commission adopt for all auctionable
services the same provisions that it
adopted for broadband PCS?

21. In recent auctions, the
Commission has allowed applicants to
file their applications either manually or
electronically. The Commission believes
that requiring all applications to be filed
electronically is in the best interest of
auction participants as well as members
of the public interested in monitoring
Commission auctions.

22. The Commission therefore
tentatively concludes to amend
§81.2105(a) and 1.2107(c) of the rules to
require that all short-form and long-form
applications be filed electronically
beginning January 1, 1998. The

Commission recognizes that there is a
need for a period of time before a
comprehensive electronic filing
requirement becomes effective in order
for bidders to prepare and be completely
comfortable with this process. It
believes that the effective date proposed
here will provide potential bidders with
adequate time in which to adapt to
electronic filing requirements. The
Commission seeks comment on this
tentative conclusion.

23. Section 1.2105(b) of the
Commission’s rules addresses
modifications and amendments to FCC
Form 175. Specifically, § 1.2105(b)(2)
provides that bidders may make minor
changes or correct minor errors in the
FCC Form 175 application, but major
amendments may not be submitted after
the initial application deadline. This
section further provides that the
Commission will classify all
amendments as major or minor pursuant
to service-specific rules. The
Commission proposes to amend the
general auction rules to define major
amendments to FCC Form 175
uniformly for all auctionable services. It
proposes at a minimum to consider any
change in ownership that constitutes a
change in control to be a major
amendment. It also proposes to consider
application amendments that show a
change in an applicant’s size which
would affect its eligibility for small
business provisions to be a major
amendment. The Commission also seeks
comment on which other kinds of
changes should be deemed major, and
which should be deemed minor. For
example, how should it treat changes to
the licenses selected in simultaneous
multiple round auctions? In previous
auctions, applicants have claimed that
they made mistakes in their license
selection and have requested that the
Commission allow them to add or delete
license selections during the
resubmission period. While the
Commission has generally refused to
grant these requests in order to prevent
collusive conduct or gaming that would
reduce the competitiveness of the
auction, there may be some
circumstances in which the
competitiveness of the auction might be
enhanced by allowing applicants to add
licenses to their FCC Form 175
applications. The Commission therefore
ask commenters to consider whether an
amendment to add licenses should be
permissible as a minor amendment. If
so, it also asks whether such an
amendment should be permitted only
until the deadline for submitting
upfront payments, because after that
point the risks of gaming in the auction
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increase due to the availability of
information concerning each bidder’s
eligibility. For example, should an
applicant be permitted to add a license
designation to its short-form application
only if that license already has been
designated by two or more applicants?
The Commission seeks comment on
each of these proposals.

24. Currently, the general competitive
bidding rules do not set forth any
ownership disclosure requirements for
auction applicants on their short-form
applications. Service-specific rules,
however, require varying degrees of
specific ownership information from
applicants. For example, both the
narrowband PCS and broadband PCS
rules require detailed ownership
disclosure from all auction applicants.
These rules also state additional
requirements for applicants claiming
designated entity status. On both the
short-and long-form applications for
narrowband PCS, applicants must
submit a list of (1) any business five
percent or more whose stock, warrants,
options, or debt securities are owned by
the applicant, (2) any business which
holds a five percent or more interest in
the applicant or any business in which
a five percent or more interest is held by
another company which holds a five
percent interest in the applicant, (3)
entities holding a five percent or more
interest in the applicant, and (4)
partners in a partnership. Short-form
applicants claiming designated entity
status also are required to list all control
group members and provide a
calculation of gross revenues and
personal net worth. Although the
broadband PCS requirements are very
similar to those for narrowband PCS, the
Commission has recently amended the
broadband PCS application
requirements to make them less
burdensome on applicants. Thus,
broadband PCS applicants are required
to disclose on both short-form and long-
form applications a list of (1) any
business, holding or applying for CMRS
or PMRS licenses, five percent or more
of whose stock, warrants, options or
debt securities are owned by the
applicant, (2) any party which holds a
five percent or more interest in the
applicant, or any entity holding or
applying for CMRS or PMRS licenses in
which a five percent or more interest is
held by another party which holds a five
percent or more interest in the
applicant, (3) any person holding five
percent or more of each class of stock,
warrants, options, or debt securities,
and (4) in the case of partnerships, the
name and address of each partner.
Broadband PCS applicants that claim
designated entity status must also

identify control group members and
provide net asset and gross revenues
figures. This information was necessary
at the short-form stage for the C and F
blocks because participation in these
blocks was limited to entities below a
net asset and gross revenue threshold.

25. The Commission continues to
believe that detailed ownership
information is necessary to ensure that
applicants claiming designated entity
status in fact qualify for such status, and
to ensure compliance with spectrum
caps and other ownership limits.
Disclosure of ownership information
also aids bidders by providing them
with information about their auction
competitors and alerting them to entities
subject to the anti-collusion rules. A
standard disclosure requirement,
however, would avoid the variation and
possible inconsistency found in the
current service-specific ownership
disclosure requirement. Thus, the
Commission seeks comment on whether
it should adopt standard ownership
disclosure requirements for all
auctionable services that are similar to
the current rules for broadband PCS. It
also seeks comment on what ownership
information should be required. Finally,
the Commission asks commenters to
address whether ownership disclosure
should vary depending on whether an
applicant is applying for special
provisions, such as bidding credits or
installment payments.

26. In addition, the Commission also
proposes to adopt a uniform reporting
requirement for all applicants claiming
designated entity status. Specifically, it
proposes to adopt a reporting
requirement similar to that in the 900
MHz SMR rules. That rule, unlike the
broadband PCS rule, focuses on
affiliates and their gross revenues rather
than more complex control group equity
structures. In keeping with its proposal
to adopt the simpler controlling
principals and affiliates test, the
Commission proposes an analogous
reporting requirement. Therefore, it
proposes that applicants claiming small
business status be required to disclose
on their short-form application the
names of each controlling principal and
affiliate and gross revenues calculations
for each. On their long-form
applications, they would be required to
disclose any additional gross revenues
calculations, any agreements that
support small business status, and any
investor protection agreements. The
Commission seeks comment on this
proposal.

27. Currently, the Commission’s
ownership disclosure rules require
applicants to file specific ownership
information, in conjunction with their

FCC Form 175, prior to each auction.
Similarly, at the close of each auction,
winning bidders are required to file
ownership information on each long-
form application.

28. The Commission believes that by
requiring these ownership disclosure
filings, it ensures that it receives all the
information necessary to evaluate an
applicant’s qualifications. The
Commission notes, however, that these
requirements could result in duplicative
filings. In order to streamline the
application procedure at both the short-
form and long-form stage, the
Commission requests comment on
whether it should create a central
database of licensee and bidder data,
which would allow bidders to avoid
repeating ownership information in
each application in each auction. The
Commission tentatively concludes that
applicants should be able to file
ownership information to apply for the
first auction in which they participate
and that this information should then be
stored in a central database which
subsequently would be updated each
time applicants participate in another
auction. After applying for its first
auction, an applicant filing for a
subsequent auction would either update
the ownership information in the
database, or rely on the information in
the database and certify that there have
been no changes. The Commission
believes this approach would benefit
auction applicants by reducing the time
spent preparing auction applications,
and it would benefit the Commission by
eliminating the need to review and
analyze duplicative filings. The
Commission seeks comment on this
approach to ownership disclosure.

29. Under the broadband PCS rules,
the Commission has reserved the right
to conduct random audits of applicants
and licensees in order to verify
information provided regarding their
eligibility for certain special provisions.
Such entities certify their consent to
audits on their short-form applications.
The Commission proposes to explicitly
reserve this right for all auctionable
services and seeks comment on this
proposal.

30. Section 309(j)(8)(C) of the
Communications Act as amended by the
Telecommunications Act of 1996,
requires that any deposits the
Commission may require for the
qualification of any person to bid in an
auction shall be deposited into an
interest bearing account. The
Communications Act further requires
that within 45 days of the auction’s
conclusion, the deposits of successful
bidders shall be paid to the Treasury,
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the deposits of unsuccessful bidders
shall be returned, and all accrued
interest shall be transferred to the
Telecommunications Development
Fund. Prior to the enactment of this
provision, auction deposits were
submitted to a non-interest bearing
account with the Department of
Treasury. Bidders who completely
withdrew prior to the close of the
auction could, upon written request,
receive a refund of their upfront
payments prior to the close of the
auction.

31. Itis unclear whether Congress
intended, by enacting this new law, to
require the Commission to change its
practice of refunding upfront payments
to bidders who withdraw during the
course of an auction. The Commission
believes that its current practice of
returning the upfront payments of
bidders who have completely
withdrawn prior to the conclusion of
competitive bidding is in the public
interest as it prevents unnecessary
encumbrances on the funds of auction
bidders, many of whom may be small
businesses, after they have withdrawn
from the auction. The Commission seeks
comment on this practice and whether
it is consistent with the
Communications Act.

32. The Commission determined in
the Competitive Bidding Second Report
and Order that, upon the conclusion of
the auction, a bidder must tender a
significant and non-refundable down
payment to the Commission over and
above its upfront payment in order to
provide further assurance that the
winning bidder will be able to pay the
full amount of its winning bid. The
Commission thus required that, within
five business days after being notified
that it is a high bidder on a particular
license, a high bidder must submit to
the Commission additional funds as are
necessary to bring its total deposits up
to 20 percent of its high bid(s).

33. In the Order accompanying this
NPRM, the Commission modified the
due date for down payments to ten
business days after the issuance of a
Public Notice announcing winning
bidders. In this NPRM, the Commission
proposes to retain discretion to
determine the down payment amount
required for each service and delegate
authority to the Bureau to announce this
amount in a Public Notice to be issued
prior to the start of the auction. In
exercising this authority, as discussed
above, the Bureau will seek input from
the public. The Commission continues
to believe that a substantial down
payment is needed to ensure that
licensees have the financial capability to
attract the capital necessary to deploy

and operate their systems, and to protect
against default. The Commission
believes that giving the Bureau the
discretion to determine the level of
down payments for each auction would
be the best way to ensure that such
levels remain appropriate for
developing and evolving industries. The
Commission seeks comment on this
proposal. It also seeks comment on
whether the level of down payments
which it has used in the past should be
raised for some services.

34. Section 1.2109(a) of the
Commission’s rules provides that
auction winners not eligible for
installment payments are generally
required to make final payment on their
license(s) within a certain time
following award of the license(s).
Section 1.2110(e) of the Commission’s
rules provides that all winning bidders
eligible for installment payments are
required to submit a second down
payment within a certain time of the
license grant. These payment deadlines
are announced by public notice when
the Commission has granted or is
prepared to grant the license(s). Where
a winning bidder fails to make its final
auction payment for the balance of its
winning bid or fails to make the second
down payment in a timely manner, it is
considered in default on its license(s)
and subject to the applicable default
payments.

35. The Commission continues to
believe that the strict enforcement of
payment deadlines preserves the
integrity of the auction and licensing
process by ensuring that applicants have
the necessary financial qualifications. In
this connection, the Commission
believes that the bona fide ability to pay
demonstrated by a timely first down
payment is essential to a fair and
efficient auction process and, thus, it
does not propose to modify the
approach of requiring timely submission
of first down payments. The
Commission nonetheless recognizes that
applicants may encounter certain
difficulties when trying to arrange
financing and make substantial
payments under strict deadlines. In
circumstances which may warrant
favorable consideration of a waiver
request or an extension of the payment
date, it must also evaluate the fairness
to other licensees who made their
payment in a timely fashion.
Accordingly, the Commission proposes
to allow winning bidders to make their
final payments or second down
payments within a short period after the
applicable deadline, provided that they
also pay a late fee. The Commission
believes that, by committing substantial
capital to their license acquisition in the

form of an initial down payment,
winning bidders have demonstrated a
bona fide interest in becoming a
licensee, but have also incurred a
substantial debt to the federal
government. The Commission,
therefore, seeks comment on the
appropriate time period to allow late
second down payments and final
payments. It believes that the late
payment period should be short (e.g., no
longer than 10 business days). The
Commission tentatively concludes that,
if a winning bidder misses the final
payment or second down payment
deadline and also fails to remit the
required payment (plus the applicable
late fee) by the end of the late payment
period, it would be declared in default
and subject to the applicable default
payments. The Commission seeks
comment on this tentative conclusion.

36. Additionally, the Commission
seeks comment on the appropriate fee to
impose for late payment. Because it
believes that the late payment fee
should be large enough to deter winning
bidders from making late payments and
yet small enough so as not to be
punitive, it tentatively concludes that a
late payment of five percent of the
amount due is consistent with general
commercial practice and provides some
recompense to the federal government
for the delay and administrative or other
costs incurred. The Commission seeks
comment on this proposal and asks that
commenters proposing alternative late
payment fee(s) provide a rationale for
the alternative fee amount(s).

37. This proposal to allow late
payments is limited to payments owed
by winning bidders that have had their
licenses conditionally granted or where
the license grant is imminent. As
indicated above, the Commission does
not propose to adopt a late payment
period for initial down payments that
are due soon after the close of the
auction. It believes it is reasonable to
expect that winning bidders timely
remit their initial down payments, given
that is their first opportunity to
demonstrate to the Commission their
ability to make payments towards the
licenses of interest to them. Further, if
a winning bidder defaults on its initial
down payment on a license, the
Commission can take action under
§1.2109(b) relatively soon after the
auction has closed, by, for example, re-
auctioning the license or offering it to
the other highest bidders (in descending
order) at their final bids. Similarly, the
Commission does not propose to allow
any late submission of upfront
payments. Allowing late submission of
upfront payments would slow down the
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licensing process by delaying the start of
an auction.

38. Under the current rules, winning
bidders that are designated entities are
not required to pay their second down
payment until petitions to deny filed
against them are dismissed or denied. In
the interim, designated entity winning
bidders for the same auction with no
petitions filed against them are required
to submit their second down payments
earlier because their licenses are ready
for grant.

39. The Commission seeks comment
on whether it should require all
designated entities that win licenses to
make their second down payments at
the same time. If so, one way to
implement this would be for winning
bidders who have petitions to deny
pending against them to submit their
second down payments to the
Commission to be deposited into an
escrow account. If the petitions to deny
are granted, the bidder would be
refunded the amount of the second
down payment subject to any default
payments owed the Commission. If the
petitions to deny are dismissed or
denied, the funds would be transferred
from the escrow account and applied to
the balance owed by the licensee. This
procedure would have the effect of
ensuring that all designated entities pay
their down payments in a uniform
fashion, thus, reducing any potential
inequities that could result from
differing payment dates. It would also
avoid requiring a bidder with petitioned
and non-petitioned licenses to make
several payments to the Commission.
The Commission seeks comment,
however, on whether this procedure
would affect the ability of bidders that
are subject to petitions to deny to access
capital to make their down payments.
The Commission also seeks comment on
whether all non-designated entities
should be required to make payment in
full at the same time for the same
reasons discussed in connection with
designated entities.

40. Section 1.2104(g) of the rules
provides that when a bidder withdraws,
defaults, or is otherwise disqualified
from a simultaneous multiple round
auction, upfront and/or down payment
amounts that the bidder has on deposit
with the Commission will be applied
first to the bid withdrawal and default
payments owed the Commission. This
rule has been interpreted to encompass
upfront and/or down payment funds a
bidder has on deposit for licenses won
at the same auction. The Commission
proposes to delete the language
“*simultaneous multiple round” from
§1.2104(g) because it believes that it
should apply to other auction designs

with equal force as it does to a
simultaneous multiple round auction.
The Commission believes strict rules
regarding default payments will
discourage insincere bidding, maintain
the integrity of the auction and ensure
that licenses end up in the hands of
those parties that value them the most
and have the financial capacity to
provide service. It seeks comment on
this proposal.

41. In the Competitive Bidding Fifth
Report and Order, 59 FR 43062 (August
22, 1994), the Commission provided
that, where the default payment cannot
be determined at the time of default by
a broadband PCS licensee (e.g. because
the license has not yet been
reauctioned), the Commission can
obtain a deposit on the default payment
to be held on deposit until such time as
the final default obligation can be
determined. This deposit is held by the
Commission until the final default
payment can be established and is paid.
The purpose of this provision is to
maintain the integrity of the auction by
discouraging defaults on the part of
bidders, encouraging bidders to make
secondary or back-up financial
arrangements, and ensuring that default
payments are made in a timely manner.
The Commission seeks comment on a
proposal to modify the rules to provide
for a similar default deposit for all
auctionable services of at least three
percent (3%) of the defaulted bid
amount.

42. For the broadband PCS F block
auction, the Commission amended the
terms of the installment payment plans
to provide for late payment fees. Thus,
when licensees are late in their
scheduled installment payments, the
Commission will charge a late payment
fee equal to five percent (5%) of the
amount of the past due payment. The
Commission instituted this fee because
it concluded that, without it, licensees
may not have adequate financial
incentives to make installment
payments on time and may attempt to
maximize their cash flow at the
government’s expense by paying late.

43. The Commission seeks comment
on whether it should adopt, for all
auctionable services, a late payment fee
on any installment payment that is
overdue. The late fee could be set, for
example, at a rate that is equal to five
percent (5%) of the overdue payment.
Such payment would accrue on the next
business day following the payment due
date and would be payable with the
next quarterly installment payment
obligation. This fee would be assessed
for each quarterly payment submitted
late. Payments would be applied in the
following order: late charges, interest

charges, principal payments. Thus, a
licensee who makes payment after the
due date but does not make payment
sufficient to pay the late fee, interest,
and principal, will be deemed to have
failed to make full payment and will be
subject to license cancellation pursuant
to the Commission’s rules. The
Commission tentatively concludes that
such a late payment provision is
necessary to ensure that licensees have
an adequate financial incentive to make
installment payments on time. It seeks
comment on this tentative conclusion
and notes that licensees would continue
to have 90 days before a payment is
deemed delinquent but a late payment
fee would be assessed during this
period.

44. Section 1.2110(e)(4)(ii) of the
Commission’s rules provides that
interest that accrues during a grace
period will be amortized over the
remaining term of the license.
Amortizing interest in this way has the
effect of changing the amount of all
future payments and requiring the
Commission, or its designee, to generate
a new payment schedule for the license.
Changing the amount of the installment
payment has, in turn, created
uncertainty about the interest schedule,
and increased the administrative burden
by requiring formulation of a new
amortization schedule.

45. Section 1.2110(e)(4)(ii) also states
that in considering whether to grant a
request for a grace period, the
Commission may consider, among other
things, the licensee’s payment history,
including whether the licensee has
defaulted before, how far into the
license term the default occurs, the
reasons for default, whether the licensee
has met construction build-out
requirements, the licensee’s financial
condition, and whether the licensee is
seeking a buyer under an authorized
distress sale policy. Under this rule,
licensees are required to come before
the Commission with a filing as well as
financial information such as an income
statement or balance sheet, in the case
of financial distress, to provide the
necessary information for the
Commission to make its ruling.
Licensees are then required to wait for
a ruling by the Commission before
knowing whether a grace period has
been granted or denied. This could
place licensees in a position of
uncertainty if they are seeking to
restructure other debt contingent upon
the results of the Commission’s grace
period ruling.

46. In order to avoid the potential
problems associated with changing the
amount of installment payments, the
Commission proposes to amend
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§1.2110(e)(4)(ii) to require all current
licensees who avail themselves of the
grace period to pay all fees, all interest
accrued during the grace period, and the
appropriate scheduled payment with
the first payment made following the
conclusion of the grace period. It seeks
comment on this proposal.

47. Further, to simplify the grace
period procedures, the Commission
proposes to revise the method by which
grace periods are provided. The
Commission or its designee may not
have the necessary resources to evaluate
a licensee’s financial condition,
business plans, and capital structure
proposals. Therefore, instead of
considering grace period requests, the
Commission could institute the
following system: If a licensee did not
make payment on an installment
obligation within 90 days of its due
date, then the licensee would
automatically receive an additional 90
days to make that payment contingent
upon receipt of the 5 percent late
payment fee proposed above plus an
additional late payment fee of 10
percent. The late payment fee that the
Commission proposes here is greater
than the 5 percent late payment fee that
it proposes for non-grace-period late
installment payments because it
envisions the grace period as an
extraordinary remedy and wish to
encourage licensee to seek private
market solutions to their capital
problems before the payment due date
or, at a minimum, within 90 days of the
due date. Under this proposal licensees
would not be required to submit a filing
to receive a grace period; however,
licensees would be expected to resume
payments after the 90 day grace period
is over. This approach would also be
consistent with the standard
commercial practice of establishing late
payment fees and developing financial
incentives for licensees to resolve
capital issues before payment due dates.
Payments from the licensee would be
applied to late fees, interest, and
principal, in that order. Any licensee
that did not make full payment of all
amounts, including a total late payment
fee of 15 percent, within 180 days of the
payment due date would have its
license automatically canceled as
provided in §1.2110(e)(4)(ii). The
Commission seeks comment on this
method of providing for an automatic
grace period.

48. The Commission also seeks
comment on whether licensees that
default on installment payment
obligations should be subject to the
default payment provisions outlined in
§1.2104(g), i.e., the difference between
the defaulting winner’s bid and the

subsequent winning bid plus 3 percent
of the lesser of these amounts. Sections
1.2110(e)(1) and 1.2110(e)(2) provide
that applicants eligible for installment
payments will be liable for such a
payment if they fail to remit either their
initial or final down payment. Section
1.2110(e)(4)(iii) provides that following
the expiration of any grace period
without successful resumption of
payment, or upon denial of a grace
period request, or upon default with no
such request submitted, the license of
an entity paying on an installment basis
will be canceled automatically. This
section does not state, however, that
under these circumstances the licensee
will be liable for the default payment set
forth in 8 1.2104(g). Furthermore, the
Commission has been asked to address
the issue of cross default in the context
of installment payments. A cross-default
provision would specify that if a
licensee defaults on one installment
payment loan, it would also default on
any other installment payment loans it
holds. These provisions are standard in
credit-related agreements.

49. The Commission tentatively
concludes that a licensee that makes the
necessary down payments but defaults
on installment payments should not be
exempt from the default payment
provisions of §1.2104(g). Licensees that
default at any point in the auction
process, either before licenses are issued
or during the installment payment
period, reduce the efficiency of the
licensing process. A default, regardless
of when it occurs, makes it necessary for
the Commission to incur the costs of
reauctioning the license, and the default
delays the deployment or continuation
of service in the affected market. The
Commission believes that imposing the
default payment of § 1.2104(g) on all
defaulting licensees would serve to
discourage defaults and encourage
licensees to find private market
solutions for default situations in
addition to covering the cost the
government must incur to reauction the
license. The Commission seeks
comment on this tentative conclusion
and on the appropriate method for
calculating default payments when
defaults occur during the license term.

50. The Commission seeks comment
on whether it should cross default its
installment payment plan loans with
other installment payment plan loans to
the same licensee. If adopted, should a
cross default provision apply across
services? For example, if a licensee,
with both SMR and broadband PCS
licenses, defaults on one of its PCS
licenses, should the Commission
consider pursuing default remedies
against all PCS and SMR licenses?

Instead, should the Commission pursue
default remedies against the single
license only? What factors should
influence its decision to pursue cross-
defaults? Should cross-defaults be
applied automatically or on a case-by-
case basis? The Commission also seeks
comment, in general, on what remedies
are appropriate when licensees default.

51. Congress has directed the
Commission to “‘design and test
multiple alternative methodologies for
auction designs.” The Commission is
interested in reducing the length of the
auctions without sacrificing the
economic efficiency of the assignment
process. It seeks comment, in general,
on how it can speed the auctions (and
in particular the simultaneous multiple
round auctions). For example, how
could the current procedural rules for
simultaneous multiple round auctions
be modified to meet this objective, or
what new designs might be used to
efficiently allocate numerous licenses?

52. The Commission believes that one
way complex auctions of multiple
licenses could proceed more quickly
would be to modify the current
simultaneous multiple round auction to
allow bidding on a continuous basis
within a combined bid submission/bid
withdrawal period. This would give
bidders immediate feedback on new
high bids, withdrawn high bids and
minimum accepted bids, and provide
them with the opportunity to move the
auction along more quickly. Under the
current simultaneous multiple round
auction rules, each round of bidding
contains a discrete bid submission
period and a bid withdrawal period.
The rules permit bidders to place bids
once within the submission period of
the round on licenses that they are
eligible to bid on, and they may
withdraw high bids only during the bid
withdrawal period. This requires
bidders to wait until the end of the
round to determine their status. An
open, continuous bidding round—in
which bidders would know when their
bid has been exceeded and would be
free to bid again—could reduce the
delay inherent in the current design.
Therefore, the Commission proposes to
amend the general rules to provide for
such “real time” bidding as another
design feature for electronic multiple
round auctions.

53. The Commission recognizes,
however, that it may be difficult for
bidders to react quickly enough to
ensure that in each bidding round they
make new high bids on the necessary
percentage of their bidding eligibility to
meet their activity requirement.
Therefore, it proposes that after each
fixed period of real time bidding (when
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only standing high bids from the
previous round and new high bids from
the current round count in determining
the bidder’s activity level) the
Commission would open a discrete
closed bidding period, when bidders
would be able to submit valid bids (bids
that meet or exceed the minimum
accepted bid) at the end of the “‘real
time” bidding to ensure that they have
the opportunity to meet their activity
requirements for the round. Following
the discrete closed bidding period, the
Commission would post the final round
results for the period and make all bids
available to the public. By allowing a
discrete period of time for bidders to
make valid bids at the end of the round,
the Commission would reduce the risks
associated with real time electronic
bidding.

54. Because “‘real time” auctions are
a variation of the simultaneous multiple
round auction design established in the
rules, the Commission tentatively
concludes that many of the same
procedures should apply. These
include: Upfront payments to determine
eligibility, activity requirements that
apply to each round, minimum bid
increments, and a stopping rule.
However, the Commission believes that
separate rules would be required on
certain issues. The Commission seeks
comment on issues that arise when the
bid submission and bid withdrawal
periods are combined, such as how
withdrawn bids should be treated when
calculating current activity. For
example, whether a bid that is placed
and withdrawn in one round should
count as activity, and whether a
withdrawn bid will negate the status of
that bid as activity in the current round
as well as the status as standing high
bid.

55. In addition, the Commission seeks
comment on the appropriate length for
the real time bidding rounds. It seeks
comment on what measures it can take
to assure bidders that they will have
enough time to determine their bidding
strategies with “‘real time” bidding. In
particular, the Commission seeks
comment on the impact of “real time”
bidding on small businesses, generally,
and particularly on their ability to
process bid information during the
course of a single round.

56. Currently, § 1.2104(d) of the rules
states that the Commission may
establish suggested minimum opening
bids. In the Competitive Bidding Second
Report and Order, the Commission
noted that if only two or three
applicants applied to bid for a valuable
license, it might set a reservation price.
A reservation price is a price below
which a license subject to auction will

not be awarded. The Commission
provided the option of setting a
reservation price in order to prevent a
license from being awarded under
circumstances where there would be
little competition among bidders and
significant incentives to collude.

57. The Commission proposes to
amend §1.2104 to specify that it may
establish minimum opening bids, rather
than suggested minimum opening bids.
Such a rule has been adopted in service-
specific rules. The Commission
proposes to amend the general
competitive bidding rules to allow it to
establish a minimum opening bid
because it believes that a minimum
opening bid can serve some of the same
purposes as a reservation price. A
minimum opening bid increases the
likelihood that the public receives fair
market value for the spectrum being
auctioned and can also help an auction
move more swiftly. The Commission
seeks comment on this proposal.

58. A bid increment is the amount or
percentage by which a bid must be
raised above the previous round’s high
bid in order to be accepted as a valid bid
in the current round. The Commission
determined in the Competitive Bidding
Second Report and Order that it would
reserve the right to specify minimum
bid increments in dollar terms as well
as in percentage terms. The Commission
reasoned that imposing a minimum bid
increment speeds the progress of the
auction and, along with activity and
stopping rules, helps to ensure that the
auction comes to closure within a
reasonable period of time. It did not
reserve the discretion to specify
maximum bid increments.

59. Whereas the minimum bid
increment speeds the auction process, a
maximum bid increment could prevent
bidders from placing bids that are
significantly higher than the minimum
acceptable bid. This type of bidding is
known as “jump bidding.” Some
theoretical literature suggests that
bidders could use jump bidding to
manipulate the auction process and
potentially reduce efficiency of the
auction. Jump bidding complicates
bidding strategy and denies bidders
information about the number of
bidders who would be willing to pay
prices between the minimum acceptable
bid and the jump bid. In the absence of
information about the bidders who
would be willing to participate at
intermediate bids, other bidders might
feel compelled to shade their bids more
than they otherwise would. This
behavior is an attempt to avoid the
“winner’s curse,”—the phenomenon of
a bidder winning only because he or she
has overestimated the value of the

license. A general principle of auction
theory has it that the auction
mechanisms which perform the best are
those which are able to induce bidders
to reveal the most information. To the
extent that jump bids enable bidders to
conceal information, the phenomenon
moves the process away from the
informational advantages of an
ascending bid (multiple round) auction
in the direction of a first-price sealed
bid (single round) auction. The
Commission seeks comment on whether
it should retain the discretion to employ
a maximum bid increment if it finds
that jump bidding is impairing the
auction process.

60. Under the current rules, if a high
bid is withdrawn prior to the close of a
simultaneous multiple round auction,
the Commission will impose a payment
equal to the difference between the
withdrawn bid and the amount of the
winning bid the next time the license is
offered by the Commission. No
withdrawal payment is assessed if the
subsequent winning bid exceeds the
withdrawn bid. If a winning bidder
defaults after the close of an auction, the
defaulting bidder will be required to pay
the foregoing payment plus an
additional payment of 3 percent of the
subsequent winning bid or its own
withdrawn bid, whichever is lower.

61. To help bidders avoid mistaken
bids that could expose them to liability
for bid withdrawal payments, the
Commission has enhanced its electronic
bidding software. The software now
displays a warning screen to bidders
when they try to place a bid that is far
in excess of the minimum accepted bid.
Bidders must affirmatively override this
mistaken bid warning if they wish to
place the bid. For example, if the
minimum accepted bid for a license is
$10,000, an excessive bid warning will
appear if a bidder attempts to place a
bid of $100,000 or more.

62. The Commission has also recently
addressed the issue of how the bid
withdrawal payment rules apply to bids
that are mistakenly placed and
subsequently withdrawn. In Atlanta
Trunking, the Commission stated that,
while it believes that in some cases full
application of the bid withdrawal
payment provisions could impose an
extreme and unnecessary hardship on
bidders, it may be extremely difficult for
the Commission to distinguish between
“honest” erroneous bids and “‘strategic”
erroneous bids. The Commission held
that in cases of erroneous bids, some
relief from the bid withdrawal payment
requirement appears necessary. Thus, it
waived the bid withdrawal rules as they
apply to 900 MHz SMR and broadband
PCS and applied the following
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guidelines: If at any point during an
auction a mistaken bid is withdrawn in
the same round in which it was
submitted, the bid withdrawal payment
should be the greater of (a) the
minimum bid increment for that license
and round, or (b) the standard bid
withdrawal payment calculated as if the
bidder had made a bid at the minimum
accepted bid. If a mistaken bid is
withdrawn in the round immediately
following the round in which it was
submitted, and the auction is in Stage |
or Stage Il, the withdrawal payment
should be the greater of (a) two times
the minimum bid increment during the
round in which the mistaken bid was
submitted or (b) the standard
withdrawal payment calculated as if the
bidder had made a bid at one bid
increment above the minimum accepted
bid. If the mistaken bid is withdrawn
two or more rounds following the round
in which it was submitted, the bidder
should not be eligible for any reduction
in the bid withdrawal payment.
Similarly, during Stage Ill of an auction,
if a mistaken bid is not withdrawn
during the round in which it was
submitted, the bidder should not be
eligible for any reduction in the bid
withdrawal payment.

63. In response to a commenter’s
request, the Commission recently
modified the broadband PCS rules for
the D, E, and F blocks to establish
provisions governing the withdrawal of
erroneous bids. It thus incorporated the
guidelines fashioned in Atlanta
Trunking into these rules. The
Commission now proposes to change
§81.2104 and 1.2109 of the rules such
that similar provisions adopted for the
broadband PCS D, E, and F block
auction will apply to all auctions. The
Commission seeks comment on this
proposal.

64. The current auction rules allow a
high bidder on a license to withdraw its
bid at any point during the auction,
subject to a bid withdrawal payment.
The Commission has recognized that
allowing bid withdrawals facilitates
efficient aggregation of licenses and
pursuit of efficient backup strategies as
information becomes available during
the course of an auction. It also is
cognizant that allowing withdrawals
also risks encouraging insincere bidding
and allowing the use of withdrawals for
anti-competitive strategic purposes,
such as signaling other bidders. To
guard against such abuses, the
Commission put in place a withdrawal
payment equal to the difference between
the withdrawn bid and the amount of
the winning bid the next time the
license is offered by the Commission.
The Commission seeks comment on

whether it should exercise its authority
to limit withdrawals, and if so, under
what circumstances. Should the
Commission consider limiting the
number of withdrawals that a bidder is
permitted to make in an auction, the
number of rounds in which withdrawals
can be made, or the number of
withdrawals permitted with respect to a
particular license? Are there other ways
to address concern about strategic
withdrawals without unduly affecting
bidders’ ability to efficiently aggregate
licenses? For example, should the
Commission consider increasing the
withdrawal payment or changing its
structure?

65. Under §1.2109(b) of the rules, if
a winning bidder withdraws its bid after
the auction has closed or fails to remit
the required down payment within the
requisite period after the Commission
has announced high bidders, the bidder
will be deemed to have defaulted. This
rule also provides that, in such event,
the Commission may either re-auction
the license to existing or new applicants
or offer it to the other highest bidders
(in descending order) at their final bids.
In the Order accompanying this NPRM,
the Commission modified the down
payment due date to ten business days
after the Commission has issued a
Public Notice announcing winning
bidders, and accordingly adjusted the
period within which the Commission
has discretion to offer the defaulted
license to bidders in the original auction
to the same ten-day period.

66. When the Commission first
adopted rules governing the licensing of
defaulted licenses, it stated that “[i]n
the event that a winning bidder in a
simultaneous multiple round auction
defaults on its down payment
obligations, the Commission will
generally re-auction the license either to
existing or new applicants.” Noting that
in some circumstances the costs of
conducting a re-auction may not always
be justified, the Commission reserved
the discretion in cases in which the
winning bidder defaults on its down
payment obligation to offer a defaulted
license to the highest losing bidders (in
descending order of their bids) at their
final bids if “‘only a small number of
relatively low value licenses are to be
re-auctioned * * *.”

67. Having now developed a
computerized auction system and
conducted numerous auctions, the
Commission believes that the costs of a
re-auction, even for a small number of
relatively low value licenses, would be
minimal. Use of regularly scheduled
quarterly auctions will also ensure rapid
reauction. Further, re-offering a
defaulted license to the next highest

bidder (in descending order) at their
final bids may not ensure that the
license will be awarded to the bidder
that values it the most highly. When
more than one license is being
auctioned, aggregation strategies may
shift during the course of the auction,
affecting interest of individual bidders.

68. The Commission asks commenters
to address whether the Commission
should (1) retain §1.2109(b) in its
current form, (2) modify the rule so that
the Commission retains the discretion
regardless of when a default occurs to
offer the license only to the second
highest bidder at its bid price (3) modify
the rule so that the Commission retains
discretion to offer a license on which
the winning bidder has defaulted on its
down payment obligation only to the
second highest bidder, (4) modify the
rule so that the Commission retains
discretion to offer a defaulted license to
the highest losing bidders (in
descending order of their bids), but only
at the final bid level of the second
highest bidder, (5) modify the rule to
require re-auction of defaulted licenses
regardless of when a default occurs.
Moreover, it seeks comment on whether
it should modify the rule to codify the
statement in the Competitive Bidding
Fifth Report and Order that where there
are a relatively small number of low
value licenses, and only a short time has
passed since the initial auction, the
Commission may choose to offer the
license to the highest losing bidder
because the cost of conducting another
auction may exceed the benefits.
Commenters favoring this should
indicate the parameters that the
Commission should employ in
determining which licenses might be re-
offered to bidders in the original
auction.

69. The Commission adopted rules to
prohibit collusion in the Competitive
Bidding Second Report and Order
because it was concerned that collusive
conduct by bidders prior to or during an
auction could undermine the
competitiveness of the bidding process
and prevent the formation of a
competitive post-auction market
structure. In general, bidders are
required to identify on their short-form
applications any parties with whom
they have entered into any consortium
arrangements, joint ventures,
partnerships or other agreements or
understandings which relate to the
competitive bidding process. With
certain exceptions, all such
arrangements must have been entered
into prior to the filing of short-form
applications. After such applications are
filed and prior to the time that the
winning bidder has made its required
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down payment, all bidders are
prohibited from cooperating,
collaborating, discussing or disclosing
in any manner the substance of their
bids or bidding strategies with other
bidders, unless such bidders are
members of a bidding consortium or
other joint bidding arrangement
identified on the bidder’s short-form
application.

70. As the Commission’s auction
process has evolved, it has clarified the
rules prohibiting collusion. Early on in
the auction process, for example, the
Commission established exceptions to
the anti-collusion rules in an attempt to
allow applicants greater flexibility to
form agreements with other applicants
and thereby acquire the capital
necessary to bid successfully for
licenses. Specifically, it amended the
anti-collusion rules to permit a holder of
a non-controlling attributable interest in
an applicant to obtain an ownership
interest in or enter into a consortium
arrangement with another applicant for
a license in the same geographic area,
provided that the attributable interest
holder certifies to the Commission that
it has not communicated and will not
communicate with the applicant or any
one else information concerning the
bids or bidding strategies (including
which licenses an applicant will or will
not bid on) of more than one applicant
for licenses in the same geographic area
in which it holds an ownership interest
or with which it has a consortium
arrangement. Additionally, Commission
staff has issued public notices and
letters that seek to interpret and clarify
these rules.

71. The exception outlined above was
adopted in order to facilitate the flow of
capital to applicants by enabling parties
to make investments in multiple
applicants for licenses in the same
geographic license areas. Having gained
experience with implementing its anti-
collusion rules, the Commission now
believes that this exception is difficult
to apply in a business setting. Entities
are reluctant to invest in multiple
applicants if they cannot obtain
information about business plans and
strategies, which often necessarily
reflect bidding strategies or bids.

72. The Commission therefore
proposes to modify this provision of the
anti-collusion rule to permit entities to
invest in multiple applicants if the
original applicant withdraws from the
auction. Under this proposal, a holder of
a non-controlling attributable interest in
an applicant would be permitted to
obtain an ownership interest in or enter
into a consortium arrangement with
another applicant for a license in the
same geographic area, provided that the

original applicant has dropped out of
the auction and is no longer placing
bids, and the attributable interest holder
certifies to the Commission that it did
not communicate with the new
applicant prior to the date that the
original applicant withdrew from the
auction. The Commission believes that
this proposal will encourage entities to
invest in bidders if their original
applicant fails to complete the auction
and will give such entities the flexibility
needed to do so. Furthermore, it
believes that prohibiting any
communication with other applicants
prior to when the original applicant
withdraws from the auction will prevent
investors from exerting pressure on
smaller bidders to withdraw in
exchange for teaming up with other
larger bidders. The Commission seeks
comment on this proposal.

73. In the proceeding involving
service-specific auction rules for paging
services, several commenters requested
that the Commission establish rules that
do not have a chilling effect on ongoing
business acquisitions and transactions.
Under the current rules, they
contended, discussions between bidders
for the same license area regarding a
business merger or acquisition may be
construed as discussions of bidding or
bidding strategy—thus violating the
anti-collusion rules. They proposed that
the Commission grant a “‘safe harbor”
for certain situations, such as in services
where there are incumbent operators,
permitting ongoing discussions among
bidders concerning mergers,
acquisitions or intercarrier arrangements
to proceed during the period in which
the anti-collusion rules are applicable.
Some suggested a system in which
respective bidder personnel certify that
persons involved in such discussions
are not discussing bidding strategy or
otherwise divulging bidder information
to each other in violation of the anti-
collusion rules. Absent a showing that
a certification is false, necessary
discussions in the ordinary course of
business would be permitted during the
course of the auction. The Commission
seeks comment on this proposal
concerning a safe harbor for discussions
of certain non-auction business matters
and it seeks comment on any other
changes to the rules prohibiting
collusion they believe are warranted.
Finally, it seeks comment on the public
notices and letters issued by
Commission staff seeking to interpret
and clarify these rules.

74. In 1989, the Commission adopted
rules permitting certain license
applicants, under prescribed conditions,
to construct their facilities prior to
license grant. It subsequently

determined that part 22 and part 90
commercial mobile radio service
applicants should be subject to the same
rules governing the construction of
facilities prior to the grant of pending
applications. The Commission later
clarified that such rules would extend to
successful broadband PCS bidders that
had filed a long-form application. Thus,
35 days after the date of the Public
Notice announcing the broadband PCS
A and B Block Form 600 applications
accepted for filing, the parties has filed
those applications were permitted, at
their own risk, to commence
construction of facilities, provided that
(1) no petitions to deny the application
had been filed; (2) the application did
not contain a request for a rule waiver;
(3) the applicant complied fully with
the antenna structure provisions of
§824.416 and 24.816 of the
Commission’s rules, including FAA
notification, and Commission filing
requirements; (4) the application
indicated that the facilities would not
have a significant environmental effect
(see 47 CFR 24.413(f) and 24.813(f));
and (5) international coordination of the
facilities was not required.

75. The Commission proposes to
extend the pre-grant construction rules
set forth in 47 CFR 22.143 to all auction
winners, regardless of whether petitions
to deny have been filed against their
long-form applications. It further
proposes to permit each auction winner
to begin construction of its system, at its
own risk, upon release of a Public
Notice announcing the acceptance for
filing of post-auction long-form
applications. The Commission
tentatively concludes that to do so
would further the public interest by
expediting, in most cases, the initiation
of service to the public. It believes that
allowing pre-grant construction furthers
the statutory objective expressed in the
Communications Act in section
309(j)(3)(A) of the rapid deployment of
new technologies, products, and
services for the benefit of the public.
Pre-grant construction would be subject
to any service-related restrictions,
including but not limited to antenna
restrictions, environmental
requirements, and international
restrictions. Finally, the Commission
emphasizes that any applicant engaging
in pre-grant construction activity would
do so entirely at its own risk, and the
Commission would not take such
activity into account in ruling on any
petition to deny although it
acknowledges that this could result in
significant economic loss to applicants.
The Commission seeks comment on this
proposal.
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Procedural Matters and Ordering
Clauses

76. The Initial Regulatory Flexibility
Analysis (IRFA), as required by section
604 of the Regulatory Flexibility Act, is
set forth in Appendix C of the NPRM.
Pub. L. 96-354, 94 Stat. 1164, 5 U.S.C.
601 et seq. (1981). Written public
comments are request on the IRFA.
These comments must be filed in
accordance with the same filing
deadlines as comments on the rest of the
NPRM, but they must have a separate
and distinct heading designating them
as responses to the IRFA. The Secretary
shall send a copy of this NPRM,
including the IRFA, to the Chief counsel
for Advocacy of the Small Business
Administration in accordance with the
paragraph 603(a) of the Regulatory
Flexibility Act.

77. Ex Parte Presentations. This is a
non-restricted notice and comment rule
making proceeding. Ex parte
presentations are permitted, provided
they are disclosed as provided in
Commission rules. See generally 47 CFR
1.1202, 1.1203, and 1.1206(a).

78. Authority. This action is taken
pursuant to sections 4(i), 5(b), 5(c)(1),
303(r), and 309 (j) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154¢(i), 155(b),
156(c)(1), 303(r), and 309(j)-

79. Comment. This NPRM contains
either new or modified information
collections. The Federal
Communications Commission, as part of
its continuing effort to reduce
paperwork burden, invites the general
public and other Federal agencies to
take this opportunity to comment on the
following revised information
collection, as required by the Paperwork
Reduction Act of 1995, Pub. L. 104-13.
In addition to filing comments on the
new or modified collection with the
Secretary, a copy of any comments on
the information collections contained
herein should be submitted to Dorothy
Conway, Federal Communications
Commission, Room 234, 1919 M St.,
NW., Washington, DC 20554 or via the
Internet to dconway@fcc.gov.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 97-7233 Filed 3—20-97; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73

[MM Docket No. 97-93, RM—-9013]

Radio Broadcasting Services;
Hardinsburg, IN

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Keith L. Reising seeking the
allotment of FM Channel 245A to
Hardinsburg, Indiana, as that
community’s first local aural
transmission service. Coordinates used
for Channel 245A at Hardinsburg are
38-30-42 and 86-22-22.

DATES: Comments must be filed on or
before May 5, 1997, and reply comments
on or before May 20, 1997.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties must serve the
petitioner, as follows: Keith L. Reising,
1680 Hwy 62 NE, Corydon, IN 47112,

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
97-93, adopted March 5, 1997, and
released March 14, 1997. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 2100 M
Street, NW., Suite 140, Washington, DC
20037, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-7253 Filed 3—20-97; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73

[MM Docket No. 97-92, RM-9032]

Radio Broadcasting Services;
Mukwonago, WI

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by Faith
Congregation proposing the allotment of
Channel 287A to Mukwonago,
Wisconsin, as that community’s first
local broadcast service. There is a site
restriction 11.8 kilometers (7.3 miles)
west of the community at coordinates
42-54-15 and 88-27-55.

DATES: Comments must be filed on or
before May 5, 1997, and reply comments
on or before May 20, 1997.

ADDRESSES: Federal Communications
Commission, Washington, DC. 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner’s counsel, as follows: Henry
E. Crawford, 1150 Connecticut Avenue,
NW., Suite 900, Washington, DC. 20036.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
97-92, adopted March 5, 1997, and
released March 14, 1997. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 2100 M Street, NW., Suite 140,
Washington, DC. 20037, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
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See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-7252 Filed 3—20-97; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 95-93, Notice 4]

Federal Motor Vehicle Safety
Standards; Accelerator Control
Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Notice of change in date of
technical workshop.

SUMMARY: On March 7, 1997, NHTSA
published a notice announcing a
technical workshop on the accelerator
control system safety standard. In this
document, NHTSA changes the date of
the workshop to May 20, 1997.

DATES!

Statement of intent to participate in
technical workshop: Those persons
wishing to provide oral comments at the
workshop should contact Mr. Patrick
Boyd (at the address given below) no
later than May 19, 1997.

Technical workshop: The workshop
will be held on May 20, 1997, beginning
at 10:00 a.m.

Written comments: Written comments
on the subject matter of the workshop
are due June 20, 1997.

ADDRESSES:

Technical workshop: The workshop
will be held in Room 2201 at the U.S.
Department of Transportation building,
400 Seventh Street, S.W., Washington,
D.C. Should building maintenance make
Room 2201 unavailable, the workshop
will be held in Room 3200.

Written comments: Written comments
concerning the subject matter of the
technical workshop should refer to the
docket number and notice number cited
at the beginning of this notice, and be
submitted to: Docket Section, Room

5109, 400 Seventh Street, S.W.,
Washington, D.C. 20590. (Docket hours
are from 9:30 a.m. to 4 p.m.) Itis
requested, but not required, that 10
copies of the comment be provided.

FOR FURTHER INFORMATION CONTACT:

For technical issues: Mr. Patrick
Boyd, Office of Crash Avoidance
Standards, NPS-21, telephone (202)
366—6346.

For legal issues: Ms. Dorothy Nakama,
Office of Chief Counsel, NCC-20, (202)
366—2992.

Both may be reached at the National
Highway Traffic Safety Administration,
400 Seventh Street, SW, Room 5320,
Washington, DC 20590. Written
comments should not be sent to these
persons, but should be mailed to the
Docket Section.

SUPPLEMENTARY INFORMATION:

In a Federal Register document of
March 7, 1997 (62 FR 10514), NHTSA
announced a public workshop to be
held on March 24, 1997, to discuss
electronic accelerator control
technology and potential methods of
assuring its fail-safe performance. On
May 13, the American Automobile
Manufacturers Association (AAMA)
asked NHTSA to postpone the
workshop for sixty days. AAMA asked
for the additional time because the
proposed date of March 24 *““‘does not
allow manufacturers adequate time to
prepare for the workshop and provide
meaningful input.” NHTSA also
received several oral requests for more
time by interested parties.

NHTSA is interested in receiving
well-informed and well-reasoned views
from the participants in its technical
workshop and believes that more
preparation time will enhance the
quality of participation. Therefore, it
grants AAMA’s request for more time.
The new date of the technical workshop
is May 20, 1997. The workshop’s
location is announced in the ADDRESSES
section at the beginning of this
document. The workshop will begin at
10 a.m.

As stated in its March 7, 1997
document, NHTSA wishes workshop
participants to discuss:

(1) The principles of operation of
existing and potential electronic
accelerator control systems for gasoline
and diesel engines;

(2) The principles of operation of
existing and potential means of
providing fail-safe performance in the
event of loss of accelerator control by
the primary system; and

(3) Suggestions for regulatory
requirements that will assure the fail-

safe performance of electronic
accelerator control systems.

Issued on: March 17, 1997.
John G. Womack,
Acting Chief Counsel.
[FR Doc. 97-7171 Filed 3-18-97; 10:10 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 970311053-7053-01; I.D.
020397B]

RIN 0648—-AJ23

Fisheries off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Amendment 9

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule.

SUMMARY: NMFS issues this proposed
rule to implement Amendment 9 to the
Fishery Management Plan for the Pacific
Coast Groundfish Fishery (FMP).
Amendment 9 would require a sablefish
endorsement on limited entry permits
for permit holders to participate in the
regular limited entry fixed gear sablefish
fishery north of 36°N. lat. (the U.S.-
Vancouver, Columbia, Eureka, and
Monterey management areas). The
intended effect of this proposed
sablefish endorsement is to promote
safety, stability, and economic viability
of the sablefish fishery by limiting or
reducing harvesting capacity in the
Pacific Coast sablefish fishery. This rule
also would eliminate limited entry
permit “B’’ endorsement language that
expired January 1, 1997. Elimination of
“B’ endorsement language is a routine
update of the Pacific Coast groundfish
regulations.
DATES: Comments on the proposed rule
must be received on or before May 5,
1997.
ADDRESSES: Comments on the proposed
rule, Amendment 9, or supporting
documents should be sent to Mr.
William Stelle, Administrator,
Northwest Region, NMFS, Sand Point
Way NE., BIN C15700, Seattle, WA
98115-0070; or to Mr. William Hogarth,
Acting Administrator, Southwest
Region, NMFS, 501 West Ocean
Boulevard, Suite 4200, Long Beach, CA
90802-4213.

Copies of Amendment 9, the
Environmental Assessment (EA) and the
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Regulatory Impact Review (RIR)/Initial
Regulatory Flexibility Analysis (IRFA)
are available from Larry Six, Executive
Director, Pacific Fishery Management
Council, 2130 SW Fifth Ave., Suite 224,
Portland, OR 97201.

Comments on the information
collection requirements that would be
imposed by this rule should be sent to
Mr. William Stelle or to Mr. William
Hogarth, at the addresses above, and to
the Office of Information and Regulatory
Affairs of the Office of Management and
Budget, Washington DC, 20503.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson at 206-526—-6140,
Rodney Mclnnis at 310-980-4040, or
the Pacific Fishery Management Council
at 503-326-6352.

SUPPLEMENTARY INFORMATION: NMFS is
proposing this rule based on a
recommendation of the Pacific Fishery
Management Council (Council), under
the authority of the FMP and the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). The
background and rationale for the
Council’s recommendations are
summarized below. More detail appears
in the EA/RIR/IRFA that the Council
prepared for this action.

Background

Sablefish (Anoplopoma fimbria) is
one of the most valuable species in the
groundfish fishery off Washington,
Oregon, and California (WOC). Since
1987, the annual sablefish non-tribal
harvest guideline has been allocated
between trawl gear and fixed gear
fisheries. Historically, the trawl fishery
has been managed with trip or period
landings limits, which means the
amount of fish that may be harvested
during a fishing trip or during a set time
period. Trip or period landings limits
are mainly imposed to extend the
fishery throughout most of the year. By
contrast, the limited entry, fixed gear
fishery has taken most of its allocation
in an intense, open competition called
the “regular” or “derby’’ season, which
had no trip limits, except for limits on
small sablefish less than 22 inches (56
cm) in length. For 72 hours before the
regular season, it is illegal to take and
retain, possess, or land sablefish caught
with fixed gear, although vessels using
pot gear may begin to set their gear 24
hours in advance of the start of the
regular season. In recent years, the
nontrawl fleet has operated under
restrictive limits (250-500 Ib (113-227
kg) per day) outside of the regular
season. The limited entry nontrawl
fishery for sablefish involves two
operationally distinct gear types, pot (or

trap) and longline, that compete for the
nontrawl harvest allocation.

Problems commonly attributed to the
current derby fishery relate to safety,
inefficiency, resource wastage, and
social conflict. There are two main
problems with the derby: (1) Excess
harvesting capacity in the fishery; and
(2) difficulty controlling total harvest.
These problems will intensify if the
derby is allowed to continue,
particularly if the length of the derby
shortens each year.

The Council’s first concern with the
current limited entry, nontrawl sablefish
season management is that, if this
fishery is allowed to continue as a
derby, the season will become even
shorter and the danger of fishing in the
derby will rise. Before 1990, the fixed
gear sablefish fishery began on January
1 and usually lasted for the greater part
of the year. However, fishing effort
increased and quotas were reduced
during the late 1980s and early 1990s,
resulting in the recent, short “derby”
seasons. In 1995 and 1996, the derby
seasons were 7 and 5 days long,
respectively. Seasons shorten from year
to year because each vessel owner has
an incentive to invest in new and better
gear each year, hoping to increase the
amount of fish he or she can catch per
hour or per day. With seasons measured
in numbers of days, the derby is not just
dangerous because it gives fishers strong
incentives to stay out during bad
weather but also because they work at
sea with heavy machinery, with little or
no sleep throughout the derby.
Promoting the safety of human life at
sea is an important new national
standard (National Standard 10) in the
Magnuson-Stevens Act.

Beyond the very serious safety
concerns with the derby fishery, there
are also economic and conservation
problems with the current management
regime. Just as fishers cannot choose to
fish during the best weather, they also
cannot choose to fish during periods of
highest sablefish market value. Fish
caught under derby conditions often can
not be handled or processed into the
highest value sablefish products. In a
derby for high-value fish like sablefish,
lower-value bycatch may be thrown
overboard, dead and unused.
Magnuson-Stevens Act National
Standard 9 supports efforts to minimize
bycatch and bycatch mortality. With
shortening derby seasons, fishers may
also be more likely to abandon their gear
at sea, leaving that gear to continue to
‘““ghost fish” after the derby has ended.
Finally, as the length of the derby
decreases, it becomes more difficult for
managers to accurately choose a closing

date that will prevent the harvest from
exceeding the allowable catch.

When the limited entry system was
first designed by the Council, that
system was considered a first step in a
long-term process to reduce effort levels
in the groundfish fishery. Fishers had
used landings of a wide range of species
to qualify for limited entry permits,
which meant that the limited entry
program had limited overall effort in the
groundfish fishery, but had not
necessarily constrained effort levels in
single-species fisheries. The number of
vessels participating in the limited
entry, fixed gear sablefish fishery has
grown in recent years, corresponding
with rising sablefish prices and
decreasing availability of other fixed
gear target stocks. Sablefish
endorsements will control some of this
effort increase by limiting sablefish
fishery participation to those persons
who have historically participated in
and depended upon the sablefish
fishery.

Sablefish Endorsement

The Council has recommended to the
Secretary that NMFS require a sablefish
endorsement on limited entry permits to
limit the number of participants in the
regular, limited entry, nontrawl
sablefish fishery. The Council
recommended the following sablefish
endorsement qualifying criteria: at least
16,000 Ib (7,257.5 kg) of sablefish catch
from the sablefish fishery, in any one
calendar year from 1984 through 1994.

Choosing appropriate qualifying
criteria required careful Council
consideration of lessons learned about
initial limited entry permit distribution,
historic characteristics of the fleet, and
the dependence of current permit
holders on the sablefish derby. The
qualifying criteria is a compromise that
recognizes historical participation by
including the early years of the license
limitation qualifying period, that
acknowledges more recent participants
in the sablefish derby by including 2
years after the Council adoption of the
limited entry program, and that grants
permit endorsements only to those
persons who landed quantities of
sablefish large enough to constitute a
significant portion of their incomes.
Maintaining a qualifying requirement
that includes years from the mid and
late 1980s prevents the
disenfranchisement of vessels that were
forced to choose between Alaska and
West Coast fisheries during the recent
years in which the Council set the West
Coast opening to coincide with the
Alaska opening. Households with
sablefish fishery incomes less than that
represented by the 16,000-1b (7,257.5—
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kg) qualifying requirement are more
likely to have greater reliance on other
sources of fishing or nonfishing income
than those who meet the 16,000-Ib
(7,257.5-kg) requirement.

Vessels that do not qualify for an
endorsement because of failure to meet
the 16,000 Ib (7,257.5—kg) landing
requirement may continue to harvest
small amounts of sablefish in the
limited entry daily trip limit fishery
when the regular season is not open. For
example, vessels making two trips per
week over a 6-month period could land
close to 16,000 Ib (7,257.5 kg), and
thereby suffer no reduction in gross
revenue. However, while some vessels
are able to generate net positive
revenues from the daily trip limit
fishery, larger vessels located at greater
distances from the fishing grounds may
not find the daily trip limit fishery
profitable. The daily trip limit
opportunity may also conflict with other
fishing opportunities for some vessels.

Only persons holding current limited
entry permits may qualify for a sablefish
endorsement. Permit catch history will
be used to determine whether a permit
meets the qualifying criteria for a fixed
gear sablefish endorsement. Permit
catch history includes the catch history
of the vessel(s) that initially qualified
for the permit, and subsequent catch
histories accrued by vessel(s) associated
with the limited entry permit or permit
rights. If the current permit is the result
of the combination of multiple permits,
then for the combined permit to qualify
for an endorsement, at least one of the
permits that were combined must have
had sufficient sablefish history to
qualify for an endorsement; or the
permit must qualify based on catch
occurring after it was combined, but
taken within the qualifying period. The
catch history of a permit also includes
the catch of any interim permit held by
the current owner of the permit during
the appeal of an initial NMFS decision
to deny the initial issuance of a limited
entry permit, but only if (1) the appeal
for which an interim permit was issued
was lost by the appellant, and (2) the
owner’s current permit was used by the
owner in the 1995 limited entry
sablefish fishery. The catch history of an
interim permit where the full “A”
permit was ultimately granted will also
be considered part of the catch history
of the “A” permit. Only sablefish catch
regulated by this part that was taken
with longline or fishpot (or trap) gear
will be considered for this endorsement.
Harvest taken in tribal sablefish set
asides will not be included in
calculating permit catch histories.

A sablefish endorsement would be
required for a fixed-gear, limited entry

vessel to take sablefish in the area north
of 36° N. lat. (the Monterey, Eureka,
Columbia and U.S.-Vancouver
management areas) during the regular,
limited entry, nontrawl sablefish
fishery, as specified in the regulations;
this harvest would count against the
limited entry fixed gear allocation for
the area north of 36° N. lat. Catch taken
in the southern area counts against a
southern area (Conception Area)
acceptable biological catch (ABC).
However, because the annual ABC has
never been reached by vessels operating
in the southern area, there is no
established harvest guideline and no
allocation between-gear types for this
area. Fishers from the southern area
have not historically focused on
sablefish, and limited entry
qualifications from that area were
largely made with groundfish other than
sablefish. Because of the under-
exploitation of the available harvest,
and the relatively recent development of
catch history by some vessels in the
southern area, the Council chose to
exempt vessels fishing in the area from
being required to hold a sablefish
endorsement to participate in the
limited entry fixed gear sablefish
fishery. Implementing sablefish
endorsements for the entire coast would
have had a disproportionate impact on
the southern area, primarily because
fishers who have only recently begun to
target sablefish in that area would have
been eliminated from the regular limited
entry season. It is expected that the
Council will manage the fishing in the
Conception Area differently from the
northern fishery in order to avoid effort
shifts.

Under the proposed sablefish
endorsement system, if permits are
combined to generate a single permit
with a larger length endorsement, the
resulting permit will receive a sablefish
endorsement only if each of the
combined permits has an individual
sablefish endorsement. This
requirement would be consistent with
the current combination requirements
for limited entry permit gear
endorsements. Also, if the fishery
continues to be managed as a derby
fishery, future combination of non-
endorsed permits with endorsed permits
would allow more capacity into the
sablefish fishery and thereby exacerbate
the pressures of the derby.

The sablefish endorsement would be
required for fixed gear, limited entry
vessels to take sablefish against the
limited entry allocation in the area
north of 36° N. lat. during periods of
time specified in the regulations (to be
recommended by the Council). The
general intent is that an endorsement be

required to take part in the major
limited entry, fixed gear sablefish
harvest opportunities, but no
endorsement be required when
management measures are intended to
allow only small or incidental sablefish
harvests.

Under the proposed management
system, limited entry permit holders
with sablefish endorsements could
participate in the regular, limited entry,
nontrawl sablefish fishery, under the
limited entry regulations. Outside of the
regular season, they would be allowed
to catch sablefish with their endorsed
gear under the small daily trip limits,
under the limited entry regulations.
Limited entry permit holders with
sablefish endorsements could also catch
sablefish with open access gear other
than their endorsed gear, under the
regulations of the open access fishery.
Limited entry permit holders who do
not have sablefish endorsements would
still be allowed to fish for sablefish
outside the regular, limited entry,
nontrawl sablefish season by either
using their endorsed gear and fishing
under the limited entry regulations, or
by using open access gear and fishing
under open access regulations. Limited
entry permit holders who do not have
sablefish endorsements would not be
allowed to fish for sablefish with either
limited entry or open access gear during
the regular, limited entry, non-trawl
sablefish season.

Biological Impacts

Marine biological background and
biological impacts of the sablefish
fishery are analyzed in ‘““Status of the
Pacific Coast Groundfish Fishery
Through 1996 and Recommended
Acceptable Biological Catches for 1997:
Stock Assessment and Fishery
Evaluation” (SAFE Document), and in
the Environmental Assessment for
Amendment 9 to the Pacific Coast
Groundfish FMP. These documents may
be obtained from the Pacific Fishery
Management Council (See ADDRESSES
above).

NMFS expects that the biological
impacts of requiring a sablefish
endorsement would be negligible. The
sablefish ABC and harvest guideline
would not be affected by this action.
The biological impacts from altering the
number of vessels participating in the
fishery would not be significant.

Socio-Economic Impacts

Most limited entry fixed gear fishers
from central and southern California
qualified for their initial limited entry
permits with landings of groundfish
species other than sablefish.
Consequently the proposed sablefish
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endorsement qualifying requirements,
which are based on significant historic
or recent economic dependence on
sablefish, would result in greater
proportional reductions to the number
of southern area vessels qualified to
participate in the regular fixed gear
sablefish fishery. However, as explained
above, vessels landing sablefish from
waters south of 36° N. lat. (southern
California) would not be required to
hold sablefish endorsements, and the
fishing in that area would be managed
differently from the northern area.
Conversely, if the historical landing
requirements had included more recent
years and had eliminated early years,
this would result in more endorsements
being issued in southern areas at the
expense of vessels that have not
participated in several recent years.

The number of longline vessels
participating in the limited entry
nontrawl regular sablefish fishery would
decrease under the proposed qualifying
criteria. The percent of longline vessels
participating in the fishery from Puget
Sound and the Washington coast would
increase from 34 to 46 percent, while
the percent of participants from central
and southern California combined
would decline from 28 percent to only
13 percent of the longline fleet.
However vessels would be exempt from
the sablefish endorsement requirement,
if they are fishing south of 36° N. lat.

All pot permits would qualify for an
endorsement under the proposed
qualifying requirements. A review of the
distribution of the pot fleet shows that
75 percent of the pot vessels were
distributed in the Oregon and northern
California areas (Astoria to Crescent
City), 9 percent were located primarily
in the central California area (Monterey
to Avila Beach), 6 percent along coastal
Washington, with the remainder not
assigned to a geographic area because of
lack of recent landings.

Most vessels are multifishery vessels.
Based on 1995 landings and revenue,
vessels with permits that do not qualify
for a sablefish endorsement would need
make up about $750,000 of lost sablefish
revenue in other fisheries. Because most
vessels are underemployed, it is
unlikely that the vessels gaining
additional sablefish fishing opportunity
from the displaced vessels would
release similar amounts of opportunity
in other fisheries, which would then be
available for the vessels displaced from
the limited entry nontrawl regular
sablefish fishery. Vessels with more
reliance on sablefish will have a chance
for a safer, more stable fishery, and
those with less reliance will lose
sablefish fishing opportunity.

Sablefish Endorsement Issuance

Sablefish endorsements would be
issued by NMFS, prior to the start of the
regular 1997 limited entry fixed gear
sablefish season. NMFS would use
landings records from the Pacific States
Marine Fisheries Commission’s Pacific
Fisheries Information Network (PacFIN)
to determine which limited entry fixed
gear permit holders meet the
qualifications of 16,000 Ib (7,257.5 kg)
of catch in any one year from 1984
through 1994.

The Fishery Management Division,
NMFS Northwest Region, would notify
each limited entry fixed gear permit
owner by letter whether PacFIN records
indicate that his permit qualifies for a
sablefish endorsement. Persons who do
qualify for sablefish endorsements
would be issued revised limited entry
permits with endorsements, upon
payment of a one-time fee to cover the
administrative cost of PacFIN research
and limited entry permit processing.
Initial calculations of the agency cost of
processing the sablefish endorsement
system place the per-participant
processing fee at about $800.

Persons who are initially denied
sablefish endorsements, but who believe
that their permit or interim permit
qualifies for an endorsement, may send
supporting documentation, such as fish
tickets, to demonstrate how the
qualifying criteria have been met. An
endorsement would be issued if the
permit owner demonstrates that his
permit met the qualifying criteria.
Unlike the initial limited entry
permitting process, there will be no
industry appeal board to review appeals
of endorsement denials.

Limited Entry Permit B’ Endorsements

The Pacific Groundfish limited entry
program went into effect January 1,
1994. Because this program was a
radical change from the previous
fishery, which was entirely open access,
the Council designed a temporary
alternative to the primary “A’” permit
endorsement, to assist fishers with a
historically low level of participation
who did not qualify for an “A” permit.
These temporary permits were to be
phased out of the fishery over time.

“B’ endorsements were initially
intended to allow owners of vessels that
may have participated in the fishery at
a low level during the window period,
or at higher levels prior to the window
period, to continue in the fishery for an
adjustment period before they would be
required to have a permit with an “A”
endorsement. The B’ endorsements
were developed so that there would be
at least 7 years between the

announcement of the cutoff date to
qualify for an “A’” endorsement and the
expiration of the endorsements. All “B”
endorsements expired at the end of
1996. Seven years was reported as the
minimum tax depreciation period for
fishing vessels, and the period
commonly chosen by vessel owners.
Thus, the adjustment years ensured that
a large number of the vessel owners
receiving “B” endorsements had the
opportunity to completely depreciate
their vessels before making their
adjustments to other fisheries, or
investing in permits with “A”
endorsements.

This proposed rule would eliminate
the current regulations that relate to “B”
endorsements at 50 CFR 660.336. As of
December 31, 1996, these regulations
had no relevance.

Classification

At this time, NMFS has not
determined that the FMP amendment
that this rule would implement is
consistent with the national standards
of the Magnuson-Stevens Act and other
applicable laws. NMFS, in making that
determination, will take into account
the data, views, and comments received
during the comment period.

This proposed rule has been
determined to be not significant for the
purposes of E.O. 12866.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to,
penalty for failure to, comply with a
collection-of-information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless the
collection-of-information displays a
currently valid Office of Management
and Budget (OMB) control number. This
proposed rule contains a collection of
information burden only for those
persons who are initially denied
sablefish endorsements, but who wish
to provide documentation to prove that
they have in fact met the endorsement
qualifications. It is expected that the
burden will be 2 hours to make an
appeal. NMFS has requested OMB
approval for this collection of
information. This is a one-time only
collection of information, and contains
no annual reporting and recordkeeping
burden. Public comment is sought
regarding: Whether this proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information has practical
utility; the accuracy of the burden
estimate; ways to enhance the quality,
utility, and clarity of the information to
be collected; and ways to minimize the
burden of the collection of information,
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including through the use of automated
collection techniques or other forms of
information technology. Comments on
the collection of information burden or
any other aspect of the information
collection may be sent to OMB, listed in
the ADDRESSES section above.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this proposed rule, if adopted,
would not have a significant economic
impact on a substantial number of small
entities, as follows:

The proposed rule would limit
participation in the limited entry fixed gear
“primary” or “regular” sablefish season
north of 36° N. latitude to those persons
meeting the following qualifications for a
sablefish endorsement to their limited entry
permits: at least 16,000 pounds of sablefish
catch in any one year from 1984 to 1994.

Of the 237 vessel owners that currently
hold fixed gear limited entry permits, 62 (26
percent) will not receive sablefish
endorsements, which is a substantial number
of small entities as a portion of the limited
entry, fixed gear sablefish fleet. However,
only 23 vessel owners (less than 10 percent)
that derived more than 5 percent of their
1995 income from the sablefish fishery will
not receive sablefish endorsements; thus the
number of small entities that will incur a
significant impact from these regulations is
not substantial. Sablefish endorsement
recipients will be assessed a one-time
endorsement processing fee that has been
initially estimated at $800. Costs of
production and compliance costs would only
increase for those permit holders who choose
to purchase new permits with attached
sablefish endorsements—an unlikely course
of action for those persons with less than 5
percent of their gross annual revenues
resulting from the sablefish fishery. There are
no capital costs associated with this action,
and no small businesses will be forced to
cease operations through this proposed
action.

This amendment is intended to promote
improved safety, stability, and economic
viability of the sablefish fishery by limiting
or reducing harvesting capacity in the Pacific
Coast sablefish fishery.

The socio-economic impacts are
discussed above and contained in the
EA/RIR/IRFA.

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: March 19, 1997.
Charles Karnella,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR 660 is proposed to be
amended as follows:

PART 660—FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.1n §660.306, new paragraphs (s)
and (t) are added to read as follows:

§660.306 Prohibitions.
* * * * *

(s) During the “regular” or “mop-up”
season described in §660.323(a)(2)(iii)
and (iv), take and retain, possess or land
sablefish taken and retained north of 36°
N. lat., with longline or trap (or pot)
gear, by a vessel with a limited entry
permit registered for use with that
vessel and endorsed for longline or trap
(or pot) gear, that does not have a
sablefish endorsement.

(t) During the ““regular’ or “mop-up”
season described in § 660.323(a)(2)(iii)
and (iv), take and retain, possess or land
sablefish taken and retained north of 36°
N. lat., with open access gear, by a
vessel with a limited entry permit
registered for use with that vessel and
endorsed for longline or trap (or pot)
gear, that does not have a sablefish
endorsement.

3. In 8660.323, paragraph (a)(2)
introductory text is revised and
paragraphs (a)(2)(i) through (a)(2)(v) are
redesignated as (a)(2)(ii) through
(2)(2)(vi) respectively and paragraph
(2)(2)(i) is added to read as follows:

§660.323 Catch Restrictions.

(a * * *

(2) Nontrawl Sablefish. This
paragraph (a)(2) applies to the regular
and mop-up season for the nontrawl
limited entry sablefish fishery, except
for paragraphs (a)(2)(i) and (vi) of this
section, which also apply to the open-
access fishery.

(i) Sablefish endorsement. In order to
lawfully participate in the regular
season or mop-up season for the
nontrawl limited entry fishery, the
owner of a vessel must hold (by
ownership or otherwise) a limited entry
permit for that vessel, affixed with both
a gear endorsement for longline or trap
(or pot) gear, and a sablefish
endorsement.

* * * * *

4. In 8660.333, paragraphs (a), the
first sentence of (c)(1), (d), and (h)(2)(iii)
are revised to read as follows:

§660.333 Limited entry fishery - general.
(a) General. Participation in the
limited entry fishery requires that the
owner of a vessel hold (by ownership or
otherwise) a limited entry permit affixed
with a gear endorsement registered for

use with that vessel for the gear being
fished. A sablefish endorsement is also
required for a vessel to participate in the
regular and/or mop-up seasons for the
nontrawl, limited entry sablefish
fishery, north of 36° N. lat. There are
three types of gear endorsements: “A,”
“Provisional A,” and *‘Designated
species B.”” More than one type of gear
endorsement may be affixed to a limited
entry permit. While the limited entry
fishery is open, vessels fishing under
limited entry permits may also fish with
open access gear; except that during a
period when the limited entry fixed gear
sablefish fishery is limited to those
vessels with sablefish endorsements, a
longline or pot (or trap) limited entry
permit holder without a sablefish
endorsement may not fish for sablefish
with open access gear.

* * * * *

(c) Transfer and registration of limited
entry permits and gear endorsements.

(1) Upon transfer of a limited entry
permit, the FMD will reissue the permit
in the name of the new permit holder
with such gear and, if applicable,
species endorsements as are eligible for
transfer with the permit. * * *

* * * * *

(d) Evidence and burden of proof. A
vessel owner (or person holding limited
entry rights under the express terms of
a written contract) applying for
issuance, renewal, transfer, or
registration of a limited entry permit has
the burden to submit evidence that
qualification requirements are met. The
owner of a permit endorsed for longline
or trap (or pot) gear applying for a
sablefish endorsement under
§660.336(c)(2) has the burden to submit
evidence to prove that qualification
requirements for a sablefish
endorsement are met. The following
evidentiary standards apply:

* * * * *
* * *

s

(iii) Two or more limited entry
permits with “A’ gear endorsements for
the same type of limited entry gear may
be combined and reissued as a single
permit with a larger size endorsement.
With respect to permits endorsed for
nontrawl limited entry gear, a sablefish
endorsement will be issued for the new
permit only if all of the permits being
combined have sablefish endorsements.
The vessel harvest capacity rating for
each of the permits being combined is
that indicated in Table 2 of this part for
the LOA (in feet) endorsed on the
respective limited entry permit.

* * * * *

5. In §660.334, paragraph (a) is

revised to read as follows:
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§660.334 Limited entry permits—"'A”
endorsement.

(a) A limited entry permit with an
“A” endorsement entitles the holder to
participate in the limited entry fishery
for all groundfish species with the
type(s) of limited entry gear specified in
the endorsement, except for sablefish
harvested north of 36° N. lat. during
times and with gears for which a
sablefish endorsement is required. See
§660.336 for provisions regarding
sablefish endorsement requirements.

* * * * *

6. In §660.335, paragraph (a) is
revised to read as follows:

§660.335 Limited entry permits—*
Provisional A” endorsement.

(a) A “provisional A’ endorsement
entitles the holder to participate in the
limited entry fishery for all groundfish
species with the type(s) of limited entry
gear specified in the endorsement,
except for sablefish harvested north of
36° N. lat. during times and with gears
for which a fixed gear sablefish
endorsement is required. See §660.336
for provisions regarding sablefish
endorsement requirements.

* * * * *

7.8660.336 is revised to read as
follows:

§660.336 Limited entry permits—sablefish
endorsement.

(a) General. Participation in the
limited entry fixed gear sablefish fishery
during the *‘regular’ or ““mop-up”
season described in §660.323 (a)(2)(iii)
and (iv) north of 36° N. lat., requires that
an owner of a vessel hold (by ownership
or otherwise) a limited entry permit
with a longline or trap (or pot)
endorsement and a sablefish
endorsement, and that the permit has
been registered for use with that vessel.
During a period when the limited entry
sablefish fishery is restricted to those
limited entry vessels with sablefish
endorsements, a vessel with a longline
or pot limited entry permit but without
a sablefish endorsement cannot be used
to harvest sablefish in the open access
fishery, even with open access gear.

(1) A sablefish endorsement will be
affixed to the permit and will remain
valid when the permit is transferred.

(2) A sablefish endorsement is not
separable from the limited entry permit,

and therefore may not be transferred
separately from the limited entry
permit.

(b) Endorsement qualifying criteria. A
sablefish endorsement will be affixed to
any limited entry permit that meets the
sablefish endorsement qualifying
criteria.

(1) Permit catch history will be used
to determine whether a permit meets the
qualifying criteria for a fixed gear
sablefish endorsement. Permit catch
history includes the catch history of the
vessel(s) that initially qualified for the
permit, and subsequent catch histories
accrued when the limited entry permit
or permit rights were associated with
other vessels. If the current permit is the
result of the combination of multiple
permits, then for the combined permit
to qualify for an endorsement, at least
one of the permits that were combined
must have had sufficient sablefish
history to qualify for an endorsement; or
the permit must qualify based on catch
occurring after it was combined, but
taken within the qualifying period. The
catch history of a permit also includes
the catch of any interim permit held by
the current owner of the permit during
the appeal of an initial NMFS decision
to deny the initial issuance of a limited
entry permit, but only if the appeal for
which an interim permit was issued was
lost by the appellant, and the owner’s
current permit was used by the owner
in the 1995 limited entry sablefish
fishery. The catch history of an interim
permit where the full “A” permit was
ultimately granted will also be
considered part of the catch history of
the “A” permit. Only sablefish catch
regulated by this part that was taken
with longline or fish trap (or pot) gear
will be considered for this endorsement.

(2) The sablefish endorsement
qualifying criteria are: at least 16,000 Ib
(7,257.5 kg) round weight of sablefish
caught with longline or trap (or pot) gear
in one calendar year from 1984 through
1994. All catch must be sablefish
managed under this part. Sablefish
taken in tribal set aside fisheries does
not qualify.

(c) Issuance process. (1) The FMD will
notify each limited entry, fixed gear
permit owner by letter whether Pacific
States Marine Fisheries Commission’s
Pacific Fisheries Information Network
(PacFIN) records indicate that his

permit qualifies for a sablefish
endorsement. A person whose permit
qualifies based on PacFIN information
will be issued a revised limited entry
permit with a sablefish endorsement,
upon payment of a one-time processing
fee.

(2) Within 30 days of the issuance of
the letter by the FMD indicating that
PacFIN records do not show that the
permit qualifies for a sablefish
endorsement, a permit owner may
submit information to the FMD to
demonstrate that the permit qualifies for
a sablefish endorsement. Section
660.333(d) sets out the relevant
evidentiary standards and burden of
proof.

(3) After review of the evidence
submitted under § 660.336(c)(2), and
any additional information the FMD
finds to be relevant, the FMD will notify
a permit owner if the permit qualifies
for a sablefish endorsement. A person
whose permit qualifies will be issued a
revised limited entry permit with a
sablefish endorsement upon payment of
a processing fee.

(4) After review of the evidence
submitted under § 660.336(c)(2), and
any additional information the FMD
finds to be relevant, the FMD will notify
a permit owner in writing if his permit
does not qualify for a sablefish
endorsement.

(5) Within 30 days of the issuance of
a letter under § 660.336(c)(4) that a
permit(or interim permit) does not
qualify for a sablefish endorsement, an
appeal may be filed with the Regional
Administrator. The appeal must be in
writing and must allege facts or
circumstances, and include credible
evidence, demonstrating why the permit
(or interim permit) qualifies for the
sablefish endorsement. The appeal of a
denial of a sablefish endorsement will
not be referred to the Council for a
recommendation under § 660.340(e).

(6) Absent good cause for further
delay, the Regional Administrator will
issue a written decision on the appeal
within 45 days of receipt of the appeal.
The Regional Administrator’s decision
is the final administrative decision of
the Department of Commerce as of the
date of the decision.

[FR Doc. 97-7363 Filed 3—20-97; 8:45 am]
BILLING CODE 3510-22-F
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INTERNATIONAL DEVELOPMENT
COOPERATION AGENCY

Submission for OMB Review;
Comment Request

AGENCY: Overseas Private Investment
Corporation, IDCA.
ACTION: Request for comments

SUMMARY: At OPIC’s request, the Office
of Management and Budget (OMB) is
reviewing this information collection for
emergency processing for 90 days.
Under the provisions of the Paperwork
Reduction Act (44 U.S.C. Chapter 35),
agencies are required to publish a
Notice in the Federal Register notifying
the public that the Agency is preparing
an information collection request for
OMB review and approval and to
request public review and comment on
the submission. Comments are being
solicited on the need for the
information, its practical utility, the
accuracy of the Agency’s burden
estimate, and on ways to minimize the
reporting burden, including automated
collection techniques and uses of other
forms of technology. The proposed form
under review is summarized below.
DATES: Comments must be received
within 60 calendar days of this Notice.
ADDRESSES: Copies of the subject form
and the request for review prepared for
submission to OMB may be obtained
from the Agency Submitting Officer.
Comments on the form should be
submitted to the Agency Submitting
Officer.

FOR FURTHER INFORMATION CONTACT:
OPIC Agency Submitting Officer: Lena
Paulsen, Manager, Information Center,
Overseas Private Investment
Corporation, 1100 New York Avenue,
N.W., Washington, D.C. 20527; 202/
336—8565.

SUMMARY OF FORM UNDER REVIEW:

Type of Request: New form.

Title: Small Business Application for
Financing.

Form Number: OPIC 220.

Frequency of Use: Once per investor
per project.

Type of Respondents: Business or
other institutions (except farms);
individuals.

Standard Industrial Classification
Codes: All.

Description of Affected Public: U.S.
companies or citizens investing
overseas.

Reporting Hours: 3 hours per project.

Number of Responses: 100 per year.

Federal Cost: $3,000.00 per year.

Authority for Information Collection:
Sections 231 and 234 (b) and (c) of the
Foreign Assistance Act of 1961, as
amended.

Abstract (Needs and Uses): The
application is sent to U.S. companies
requesting information concerning
OPIC’s finance program. The
information provided by these
companies is reviewed by OPIC finance
officers to determine the soundness of
the proposed project and the applicants
qualification for receiving OPIC
financial assistance.

March 17, 1997.
James R Offutt,

Assistant General Counsel, Department of
Legal Affairs.

[FR Doc. 97-7144 Filed 3-20-97; 8:45 am]
BILLING CODE 3210-01-M

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

Farm Service Agency

Availability of Draft Environmental
Assessment (EA) Regarding Spartina
Control Cost-Share Program for
Willapa Bay Estuary

AGENCY: Farm Service Agency and
Commodity Credit Corporation, USDA.
ACTION: Notice.

SUMMARY: On March 21, 1997, the Farm
Service Agency (FSA) and the
Commodity Credit Corporation (CCC)
will make available for public comment
its Draft EA regarding its proposed
Spartina Control Cost-Share Program.
FSA and CCC have an interest in
controlling Smooth Cordgrass (Spartina
alterniflora) in the Willapa Bay Estuary
of Washington State. The proposed
Spartina control action focuses on the
coordinated use of mechanical/physical
and chemical treatment methods, also
known as Integrated Pest Management

(IPM), in an environmentally and
economically sound manner. FSA and
CCC welcome public comment from
interested parties and will assess and
consider all comments received.

DATE: Comments must be received on or
before April 21, 1997to be assured
consideration.

ADDRESS: To receive a copy of FSA and
CCC'’s Spartina Control Cost-Share
Program Environmental Assessment, or
to send comments, mail requests or
comments to U.S. Department of
Agriculture, Conservation and
Environmental Protection Division,
ATTN.: Mike Linsenbigler, STOP 0513,
P.O. Box 2415, Washington, DC 20250
2415. Copies may also be obtained in
person at 1400 Independence Ave., SW.,
Room 4721, Washington, DC 20250—
0513, between the hours of 9:00 a.m.
and 3:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Mike Linsenbigler, 202—720-6303.
SUPPLEMENTARY INFORMATION: NoO
administrative action will be taken on
the Spartina control cost-share program
until 30 days after the date of this
publication in the Federal Register.

Authority: P.L. 104-127, Sec 334.

Signed at Washington, DC, on March 14,
1997.

Grant Buntrock,

Administrator, Farm Service Agency.

[FR Doc. 97-7141 Filed 3—20-97; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service
[Docket No. 97—-024N]

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Food and Drug Administration
[Docket No. 97N-0074]

ENVIRONMENTAL PROTECTION
AGENCY

President’s National Food Safety
Initiative

AGENCY: Food Safety and Inspection
Service, USDA; Centers for Disease
Control and Prevention, HHS; Food and
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Drug Administration, HHS;
Environmental Protection Agency.
ACTION: Notice: Public meeting;
establishment of public dockets.

SUMMARY: The United States Department
of Agriculture’s (USDA) Food Safety
and Inspection Service (FSIS) and
Research, Education, and Economics;
The Department of Health and Human
Services” Food and Drug
Administration (FDA) and Centers for
Disease Control and Prevention (CDC);
and the Environmental Protection
Agency (EPA) will convene a meeting
on March 31 to April 2, 1997, to discuss
and develop for the President a
comprehensive plan to reduce the
annual incidence of foodborne illness
by enhancing the safety of the nation’s
food supply. USDA and FDA are also
establishing public dockets to receive
comments about the President’s Food
Safety Initiative and the discussion draft
and current thinking document made
available on February 21, 1997.

DATES: The meeting will be held from
8:30 a.m. t0 5:30 p.m. and 7:00 p.m. to
9:00 p.m. on March 31; 8:30 a.m. to 5:00
p-m. on April 1; and from 8:30 a.m. to
1:30 p.m. on April 2, 1997. Comments
by April 4, 1997.

ADDRESSES: The meeting will be held at
the Hyatt Regency Washington on
Capitol Hill, 400 New Jersey Avenue,
NW, Washington, DC 20001.

FOR FURTHER INFORMATION CONTACT: TO
register for the meeting, contact
Ms.Traci Phebus at (202) 5017138,
FAX (202) 501-7642, E-mail
HACCP.Confer@USDA.GOV.
Participants may reserve a 5-minute
public comment period when they
register. Space will be allocated on a
first come, first served basis.
Participants should also select the
breakout sessions they plan to attend
when they register. For questions about
the meeting or to obtain copies of the
draft report, ““Food Safety From Farm to
Table: A New Strategy for the 21st
Century, Discussion Draft and Current
Thinking, A National Food Safety
Initiative,” contact Mr. Charles Danner,
FSIS, at (202) 501-7136 or Ms. Karen
Carson, FDA, at (202) 205-5140. Copies
of the draft report also are available
from the following: FSIS at http://
www.usda.gov/fsis or FDA at http://
vm.cfsan.fda.gov/list.ntml or CDC at
http://cdc.gov/ncidod/food.htm.
Participants who require a sign language
interpreter or other special
accommodations should contact Ms.
Jennifer Callahan at (202) 501-7138 by
March 24.

SUPPLEMENTARY INFORMATION: On
January 25, 1997, the President directed

the Secretaries of USDA and HHS and
the Administrator of EPA to work with
consumers, producers, industry, States,
Tribes, universities, and the public to
identify ways to further improve the
safety of our food supply. The President
requested that the plan focus on ** * *
further improvement of surveillance,
inspection, research, risk assessment,
education, and coordination among
local, State, and Federal health
authorities.”

On March 5, 1997, the first public
meeting was held to discuss the
initiative and the issues identified by
food safety experts in the draft report.
All attendees received a copy of the
draft report and were encouraged to
review the document and develop
recommendations related to the seven
topic areas: surveillance, risk
assessment, research, inspection,
education, and coordination, and
strategic planning to be presented at the
March 31 meeting.

The March 31 session will feature a
general session with time allotted for
public comment followed by concurrent
breakout sessions: Bioscience Research
and Coordination; and an evening
session on Strategic Planning. On April
1, concurrent breakout sessions will be
held in the morning on Improving Risk
Assessment Tools and Improving Food
Safety Education and in the afternoon
on New Early Warning System for
Foodborne IlIness and Maximizing
Inspection to Support HACCP. The
April 2 session will include reports
from each of the seven breakout sessions
and public comment.

The agencies are also announcing the
establishment of public dockets about
the President’s Food Safety Initiative
and the discussion draft and current
thinking docket made available on
February 21, 1997 and are encouraging
individuals to comment on the topics
discussed at the March 5, 1997, meeting
as well as those listed in this notice
under Supplementary Information. The
agencies are also urging individuals
with comments on the seven topic areas
of the draft report to submit these
comments by March 28 to facilitate
discussion in the breakout sessions.
Submit written comments as follows:
USDAV/FSIS Hearing Clerk, Room 3806
South Building, Washington, DC 20250—
3700 or Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Drive,
Room 1-23, Rockville, MD 20857.
Comments are to be identified with the
docket number. For those comments
directed to USDA use Docket No. 97—
024N; for comments directed to FDA,
use Docket No. 97N-0074.

Transcripts of the public meeting may
be requested in writing from the
Freedom of Information Office (HFI-35),
Food and Drug Administration, 5600
Fishers Lane, Room 12A-16, Rockville,
MD 20857, approximately 15 working
days after the meeting at a cost of 10
cents per page. The transcript of the
public meeting and all submitted
comments will be available for public
examination at the Dockets Management
Branch (address above) between 9 a.m.
and 4 p.m., Monday through Friday.

Done at Washington, DC, on March 17,
1997.

Thomas J. Billy,

Administrator, Food Safety and Inspection
Service.

Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition, Food and Drug Administration.
Donald E. Shriber,

Associate Director/Washington, Centers for
Disease Control and Prevention.

Dana Minerva,

Deputy Assistant Administrator for Water,
Environmental Protection Agency.

[FR Doc. 97-7155 Filed 3-18-97; 9:53 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Brown Lake Hydrologic Restoration
(CS—-09); Calcasieu and Cameron
Parishes, LA

AGENCY: Natural Resources
Conservation Service, USDA.
ACTION: Notice of finding of no
significant impact.

Description of Action

The United States Department of
Agriculture, Natural Resources
Conservation Service, proposes to
implement a hydrologic restoration plan
on the Brown Lake wetlands in
Cameron Parish, Louisiana. The project
involves the installation of five
corrugated aluminum culverts, each
with a ten foot wide variable crest weir
inlet section with a six inch wide
vertical slot and a flap gate; a seven foot
wide variable crest structure with flap
gate; and two corrugated aluminum
pipes with flap and screw gates;
excavate and place approximately
93,000 cubic yards of earth fill to repair
and maintain about 32,000 linear feet of
boundary levee and plug abandoned oil
field canals; and excavate and place
approximately 18,300 cubic yards of
earth fill to construct 25,000 linear feet
of terraces.
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Factors Considered in Determination

The Brown Lane Environmental
Assessment was prepared in order to
assess potential impacts of the project.
In this document, no significant adverse
impacts to important habitat,
endangered species, recreation, or other
resources were found. No known
National Register of Historic Places
properties are in the vicinity of the
project area.

Impacts to any significant cultural
resources in the area will be minimal, if
any.

Public Involvement

Upon signature of the Finding of No
Significant Impact (FONSI), a Notice of
Availability will be sent to concerned
federal, state, local, and other
organizations and individuals known to
have an interest in the proposed project.
The proposed project has been
coordinated with the U.S. Fish and
Wildlife Service, National Marine
Fisheries Service, Environmental
Protection Agency—Region VI, U.S.
Army Corps of Engineers—New Orleans
District, Advisory Council on Historic
Preservation, Governor’s Executive
Assistant for Coastal Activities,
Louisiana Department of Natural
Resources—Coastal Restoration
Division, Louisiana Department of
Natural Resources—Coastal
Management Division, Louisiana
Department of Wildlife and Fisheries,
Louisiana Department of Environmental
Quiality, and Louisiana State Historic
Preservation Officer.

Conclusion

This office has assessed the
environmental impacts of the proposed
work and has determined that the
project will have no significant adverse
impacts upon the human environment.
Therefore, no Environmental Impact
Statement (EIS) will be prepared.

Dated: March 6, 1997.
Donald W. Gohmert.
[FR Doc. 97-7154 Filed 3—20-97; 8:45 am]
BILLING CODE 3410-16-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to
procurement list.

SUMMARY: The Committee has received
proposal(s) to add to the Procurement

List a commodity and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: April 21, 1997.

ADDRESS: Committee for Purchase From
People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a) (2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodity and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities. | certify
that the following action will not have
a significant impact on a substantial
number of small entities. The major
factors considered for this certification
were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodity and services to the
Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the commodity and
services.

3. The action will result in
authorizing small entities to furnish the
commodity and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodity and
services proposed for addition to the
Procurement List. Comments on this
certification are invited. Commenters
should identify the statement(s)
underlying the certification on which
they are providing additional
information.

The following commodity and
services have been proposed for
addition to Procurement List for
production by the nonprofit agencies
listed:

Commodity

Helmet Assembly, Combat Vehicle

Crewman

8470-00-N1B-0003

(Requirements for the U.S. Army
Soldiers Systems Command, Natick,
Massachusetts)

NPA: Washington-Greene County
Branch, PAB Washington,
Pennsylvania

Service

Food Service
Goodfellow Air Force Base, Texas
NPA: MHMR Services for the Concho
Valley San, Angelo, Texas
Grounds Maintenance
Recreation Areas
Hickam Air Force Base, Hawaii
NPA: Makaala Inc., Honolulu, Hawaii
Beverly L. Milkman,
Executive Director.
[FR Doc. 97-7195 Filed 3-20-97; 8:45 am]
BILLING CODE 6353-01-P

Procurement List; Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to the procurement
list.

SUMMARY: This action adds to the
Procurement List services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.
EFFECTIVE DATE: April 21, 1997.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603—-7740.
SUPPLEMENTARY INFORMATION: On
December 13, 1996 and February 7,
1997, the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notices (61 FR
65520 and 62 FR 5797) of proposed
additions to the Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the services and impact of the additions
on the current or most recent
contractors, the Committee has
determined that the services listed
below are suitable for procurement by
the Federal Government under 41 U.S.C.
46-48c and 41 CFR 51-2.4. | certify that
the following action will not have a
significant impact on a substantial
number of small entities. The major
factors considered for this certification
were:
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1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
services to the Government.

2. The action will not have a severe
economic impact on current contractors
for the services.

3. The action will result in
authorizing small entities to furnish the
services to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the services proposed
for addition to the Procurement List.

Accordingly, the following services
are hereby added to the Procurement
List:

Duplicating/Distribution Computer
Output Microfilm

Social Security Administration

Office of Acquisition and Grants

Baltimore, Maryland
Grounds Maintenance

Wheeler Army Airfield, Hawaii and

Outlying Air Force Installations

This action does not affect current
contracts awarded prior to the effective
date of this addition or options that may
be exercised under those contracts.
Beverly L. Milkman,

Executive Director.
[FR Doc. 97—-7196 Filed 3—20-97; 8:45 am]
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE
Bureau of the Census

Service Annual Survey

ACTION: Proposed collection; comment
requested

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before May 20, 1997.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW., Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or

copies of the information collection
instrument(s) and instructions should
be directed to Ruth A. Bramblett,
Bureau of the Census, Room 2775-FOB
3, Washington, DC 20233-6500, (301)
457-2766.

SUPPLEMENTARY INFORMATION:
|. Abstract

The Service Annual Survey (SAS)
provides dollar volume estimates of the
total output of personal, business,
amusement, social, health, and other
professional services in the United
States. The Bureau of Economic
Analysis (BEA), the primary Federal
user, uses the information in developing
the national income and product
accounts, compiling benchmark and
annual input-output tables, and
computing gross domestic product by
industry. The Bureau of Labor Statistics
(BLS) uses the data as input to its
Producer Price Indexes and in
developing productivity measurements.
Other government agencies such as the
Health Care Financing Administration
(HCFA) use the data for program,
planning, and development. The Census
Bureau uses these data to provide new
insight into changing structural and cost
conditions that will directly impact the
planning and design of future economic
census questionnaires. Private industry
uses the data in planning and as a tool
for marketing analysis. Data are
collected from all of the largest firms
and from a sample of small- and
medium-sized businesses, selected
using a stratified random sampling
procedure. The SAS sample is
reselected periodically, generally at 5-
year intervals. The largest firms
continue to be canvassed when the
sample is re-drawn, while nearly all of
the small- and medium-sized firms from
the old sample are replaced. The 1996
SAS introduced a new sample based on
1992 census results and expanded the
annual coverage to include Standard
Industrial Classification 8299, Schools
and Educational Services. The number
of firms surveyed and the amount of
burden hours increases as a result of the
implementation of the new sample and
expanded coverage.

1. Method of Collection

We will collect this information by
mail.

I11. Data

OMB Number: 0607-0422

Form Number: B-500T, B-500T1, B—
500T2, B-500T3, B-500T4, B-500T5, B—
500T6, B-500M, B-500M1, B-500M2,
B-500M3.

Type of Review: Regular Submission.

Affected Public: Businesses or other
for-profit organizations, not-for-profit
institutions, Government hospitals.

Estimated Number of Respondents:
33,000.

Estimated Time Per Response: 0.4
hours.

Estimated Total Annual Burden
Hours: 13,200.

Estimated Total Annual Cost: The
total cost in fiscal year 1997 for the
Service Annual Survey is $3,507,000 all
borne by the Bureau of the Census. The
cost to the respondent is estimated to be
$660,000, based on an annual response
burden of 13,200 hours and a rate of $50
per hour to complete the form.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Sections 182, 224, and 225.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including the use of
automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: March 17, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-7125 Filed 3-20-97; 8:45 a.m.]
BILLING CODE 3510-07-P

Transportation Annual Survey

ACTION: Proposed collection; comment
requested.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).
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DATES: Written comments must be
submitted on or before May 20, 1997.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Ruth Bramblett, Bureau of
the Census, Room 2775-FOB 3,
Washington, DC 20233-6500, (301) 457—
2766.

SUPPLEMENTARY INFORMATION:
|. Abstract

The Transportation Annual Survey
(TAS) provides detailed estimates of
revenue and expenses for the
commercial motor freight transportation
and public warehousing industries. The
Bureau of Economic Analysis (BEA), the
primary Federal user, uses the
information in developing the national
income and product accounts,
compiling benchmark and annual input-
output tables, and computing gross
domestic product (GDP) by industry.
Agencies of the U.S. Department of
Transportation (DOT) use the data for
policy development and program
management and evaluation. The
Bureau of Labor Statistics (BLS) uses
these data as inputs to its Producer Price
Indexes and in developing productivity
measurements. The Census Bureau uses
these data to provide new insight into
changing structural and cost conditions
that will impact the planning and
design of future economic census
questionnaires. Private industry also
uses these data as a tool for marketing
analysis. Data are collected from all of
the largest firms and from a sample of
small- and medium-sized businesses,
selected using a stratified sampling
procedure. The TAS sample is
reselected periodically, generally at 5-
year intervals. The largest firms
continue to be canvassed when the
sample is re-drawn, while nearly all of
the small- and medium-sized firms from
the prior sample are replaced.

11. Method of Collection
We collect this information by mail.

I11. Data

OMB Number: 0607—0798.

Form Number: B-514, B-515, B-524,
B-525.

Type of Review: Regular Submission.

Affected Public: Businesses or other
for-profit organizations.

Estimated Number of Respondents:
4,000.

Estimated Time Per Response: 2.73.

Estimated Total Annual Burden
Hours: 10,908.

Estimated Total Annual Cost: The
total cost in fiscal year 1997 for the
Transportation Annual Survey is
$809,000, all borne by the Bureau of the
Census. The cost to the respondent is
estimated to be $545,400, based on an
annual response burden of 10,908 hours
and a rate of $50 per hour to complete
the form.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United
States Code; Sections 182, 224, and 225.

1VV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: March 17, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-7126 Filed 3-20-97; 8:45 am]
BILLING CODE 3510-07-P

Foreign-Trade Zones Board
[Order No. 878]

Grant of Authority for Subzone Status;
Shell Oil Company (Oil Refinery);
Madison County, lllinois

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a—-81u) (the Act), the Foreign-Trade

Zones Board (the Board) is authorized to
grant to qualified corporations the
privilege of establishing foreign-trade
zones in or adjacent to U.S. Customs
ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved;

Whereas, an application from the Tri-
City Port District, grantee of Foreign-
Trade Zone 31, for authority to establish
special-purpose subzone status at the oil
refinery complex of Shell Oil Company,
at sites in Madison County, Illinois, was
filed by the Board on April 17, 1996,
and notice inviting public comment was
given in the Federal Register (FTZ
Docket 32—-96, 61 FR 18379, 4-25-96),
and amended to include two additional
sites on September 26, 1996 (61 FR
55268, 10-25-96); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations would be satisfied,
and that approval of the amended
application would be in the public
interest if approval is subject to the
conditions listed below;

Now, Therefore, the Board hereby
grants authority for subzone status at the
oil refinery complex of Shell Oil
Company, at sites in Madison County,
Ilinois (Subzone 31B), at the locations
described in the amended application,
subject to the FTZ Act and the Board’s
regulations, including §400.28, and
subject to the following conditions:

1. Foreign status (19 CFR §8146.41,
146.42) products consumed as fuel for
the refinery shall be subject to the
applicable duty rate.

2. Privileged foreign status (19 CFR
§146.41) shall be elected on all foreign
merchandise admitted to the subzone,
except that non-privileged foreign (NPF)
status (19 CFR §146.42) may be elected
on refinery inputs covered under
HTSUS Subheadings #2709.00.1000—
#2710.00.1050, #2710.00.2500 and
#2710.00.4500 which are used in the
production of:

—Petrochemical feedstocks and refinery
by-products (examiners report,
Appendix C);

—Products for export; and,

—~Products eligible for entry under
HTSUS #9808.00.30 and 9808.00.40
(U.S. Government purchases).

3. The authority with regard to the
NPF option is initially granted until
September 30, 2000, subject to
extension.



13594

Federal Register / Vol. 62, No. 55 / Friday, March 21, 1997 / Notices

Signed at Washington, DC, this 10th day of
March 1997.

Robert S. LaRussa,

Acting Assistant Secretary of Commerce for
Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

John J. Da Ponte, Jr.,

Executive Secretary.

[FR Doc. 97-7243 Filed 3-20-97; 8:45 am]
BILLING CODE 3510-DS-P

[Order No. 879]

Grant of Authority for Subzone Status;
Marathon Oil Company (Oil Refinery);
Wayne County (Detroit Area), Ml

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a—81u) (the Act), the Foreign-Trade
Zones Board (the Board) is authorized to
grant to qualified corporations the
privilege of establishing foreign-trade
zones in or adjacent to U.S. Customs
ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved;

Whereas, an application from the
Greater Detroit Foreign-Trade Zone,
Inc., grantee of Foreign-Trade Zone 70,
for authority to establish special-
purpose subzone status at the oil
refinery complex of Marathon Qil
Company, at sites in Wayne County
(Detroit area), Michigan, was filed by
the Board on May 28, 1996, and notice
inviting public comment was given in
the Federal Register (FTZ Docket 45-96,
61 FR 28839, 6-6-96); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations would be satisfied,
and that approval of the application
would be in the public interest if
approval is subject to the conditions
listed below;

Now, therefore, the Board hereby
grants authority for subzone status at the
oil refinery complex of Marathon Qil
Company, located at sites in Wayne
County (Detroit area), Michigan
(Subzone 70T), at the locations
described in the application, subject to

the FTZ Act and the Board’s regulations,

including §400.28, and subject to the

following conditions:

1. Foreign status (19 CFR 8§8146.41,
146.42) products consumed as fuel for
the refinery shall be subject to the
applicable duty rate.

2. Privileged foreign status (19 CFR
§146.41) shall be elected on all foreign
merchandise admitted to the subzone,
except that non-privileged foreign (NPF)
status (19 CFR §146.42) may be elected
on refinery inputs covered under
HTSUS Subheadings #2709.00.1000—
#2710.00.1050, and #2710.00.2500
which are used in the production of:
—Petrochemical feedstocks and refinery

by-products (examiners report,

Appendix C);

—Products for export; and,

—Products eligible for entry under
HTSUS T1# 9808.00.30 and
9808.00.40 (U.S. Government
purchases).

3. The authority with regard to the
NPF option is initially granted until
September 30, 2000, subject to
extension.

Signed at Washington, DC, this 10th day of
March 1997.

Robert S. LaRussa,

Acting Assistant Secretary of Commerce for

Import Administration, Alternate Chairman,

Foreign-Trade Zones Board.

Attest:

John J. Da Ponte, Jr.,

Executive Secretary.

[FR Doc. 97-7244 Filed 3-20-97; 8:45 am]

BILLING CODE 3510-DS-P

[Order No. 880]

Grant of Authority for Subzone Status;
Chevron Products Company (Oil
Refinery); Perth Amboy (Middlesex
County), NJ

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment . . . of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a—81u) (the Act), the Foreign-Trade
Zones Board (the Board) is authorized to
grant to qualified corporations the
privilege of establishing foreign-trade
zones in or adjacent to U.S. Customs
ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the

establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved;

Whereas, an application from the Port
Authority of New York and New Jersey,
grantee of Foreign-Trade Zone 49, for
authority to establish special-purpose
subzone status at the oil refinery of
Chevron Products Company located in
Perth Amboy (Middlesex County), New
Jersey, was filed by the Board on
October 21, 1996, and notice inviting
public comment was given in the
Federal Register (FTZ Docket 78-96, 61
FR 55954, 10-30-96); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations would be satisfied,
and that approval of the application
would be in the public interest if
approval is subject to the conditions
listed below;

Now, therefore, the Board hereby
grants authority for subzone status at the
oil refinery complex of Chevron
Products Company, located in Perth
Amboy (Middlesex County), New Jersey
(Subzone 49F), at the location described
in the application, subject to the FTZ
Act and the Board’s regulations,
including §400.28, and subject to the
following conditions:

1. Foreign status (19 CFR §§8146.41,
146.42) products consumed as fuel for
the refinery shall be subject to the
applicable duty rate.

2. Privileged foreign status (19 CFR
§146.41) shall be elected on all foreign
merchandise admitted to the subzone,
except that non-privileged foreign (NPF)
status (19 CFR § 146.42) may be elected
on refinery inputs covered under
HTSUS Subheadings #2709.00.1000—
#2710.00.1050, #2710.00.2500 and
#2710.00.4510 which are used in the
production of asphalt and certain
intermediate fuel products (examiners
report, Appendix C);

3. The authority with regard to the
NPF option is initially granted until
September 30, 2000, subject to
extension.

Signed at Washington, DC, this 10th day of
March 1997.
Robert S. LaRussa,
Acting Assistant Secretary of Commerce for
Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

Attest:
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 97-7245 Filed 3-20-97; 8:45 am]
BILLING CODE 3510-DS-P
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[Order No. 869]

Application of the Metropolitan
Nashville-Davidson County Port
Authority To Expand FTZ Subzone
78A, Nissan Motor Manufacturing
Corporation U.S.A., Smyrna, TN

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—-81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

After consideration of the application
submitted to the Foreign-Trade Zones
(FTZ) Board (the Board) by the
Metropolitan Nashville-Davidson
County Port Authority, grantee of FTZ
78 (filed 2—21-96), requesting authority
to expand FTZ Subzone 78A (Nissan
Motor Manufacturing Corporation
U.S.A,, plant, Smyrna, Tennessee) to
include a new plant site (engines/
transaxles) in Decherd, Tennessee, the
Board, finding that the requirements of
the FTZ Act and the Board’s regulations
are satisfied, and that the proposal is in
the public interest, approves the
application.

The approval is subject to the FTZ Act
and the Board’s regulations, including
§400.28. The Secretary of Commerce, as
Chairman of the Board, is hereby
authorized to issue a grant of authority
and appropriate Board Order.

Signed at Washington, DC, this 10th day of
March 1997.

Robert S. LaRussa,
Acting Assistant Secretary of Commerce for
Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

Attest:
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 97-7242 Filed 3-20-97; 8:45 am]
BILLING CODE 3510-DS-P

[Docket 15-97]

Foreign-Trade Zone 39—Dallas-Fort
Worth, Texas Application for Subzone
Fossil Partners L.P. (Watches, Sun
Glasses and Leather Goods); Dallas,
TX

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Dallas/Fort Worth
International Airport Board, grantee of
FTZ 39, requesting subzone status for
the distribution facility of Fossil
Partners L.P. (Fossil), located in
Richardson, Texas, some 8 miles north
of Dallas. The application was
submitted pursuant to the provisions of
the Foreign-Trade Zones Act, as
amended (19 U.S.C. 81a—81u), and the
regulations of the Board (15 CFR part

400). It was formally filed on March 12,

1997.

The Fossil facility (156,000 sq. ft. on
20.41 acres; 437 employees) is located at
2280 North Greenville Avenue in
Richardson. It is used to distribute a
wide range of consumer products,
including fashion watches and
accessories, sunglasses and leather
goods, some of which are sourced from
abroad (duty rate range—2.6%—-14%).
The products are distributed throughout
the U.S. and abroad.

Zone procedures would exempt Fossil
from Customs duty payments on the
foreign products that are reexported. On
its domestic sales, it would be able to
defer Customs duty payments on
merchandise that is sourced from
abroad. The application indicates that
zone savings would help improve the
international competitiveness of the
facility.

In accordance with the Board’s
regulations, a member of the FTZ staff
has been appointed examiner to
investigate the application and report to
the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below. The closing period for
their receipt is May 20, 1997. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period June 4, 1997.

A copy of the application and
accompanying exhibits will be available
for public inspection at each of the
following locations:

U.S. Department of Commerce Export
Assistance Center, P.O. Box 420069,
2050 N. Stemmons Fwy., Ste 170,
Dallas, Texas 75207

Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
3716, U.S. Department of Commerce,
14th & Pennsylvania Avenue, N.W.,
Washington, D.C. 20230.

Dated: March 13, 1997.

John J. Da Ponte, Jr.,

Executive Secretary.

[FR Doc. 97-7239 Filed 3-20-97; 8:45 am]

BILLING CODE 3510-DS-P

International Trade Administration
[A-428-816]

Certain Cut-to-Length Carbon Steel
Plate From Germany; Notice of
Rescission of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Rescission of
Antidumping Duty Administrative
Review.

EFFECTIVE DATE: March 21, 1997.

SUMMARY: On September 17, 1996, the
Department of Commerce (“‘the
Department”) published in the Federal
Register (61 FR 48882) a notice
announcing the initiation of an
administrative review of the
antidumping duty order on Certain Cut-
to-Length Carbon Steel Plate from
Germany. This review covered the
period August 1, 1995 through July 31,
1996. This review has now been
rescinded as a result of the absence of
entries into the U.S. of subject
merchandise during the period of
review.

FOR FURTHER INFORMATION CONTACT:
Nancy Decker or Linda Ludwig, Group
I, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone (202) 482—-1324 or
482-3833, respectively.

SUPPLEMENTARY INFORMATION: On August
30, 1996, petitioners requested a review
of A.G. der Dillinger Huettenwerke
(Dillinger). The Department initiated
this review on September 17, 1996. On
that same date, Dillinger filed a letter
certifying to the Department that it did
not export any subject merchandise that
was entered for consumption into the
United States during the period of
review (POR). The Department sent a
no-shipment inquiry regarding Dillinger
to U.S. Customs on October 30, 1996.
Customs did not indicate that there
were any such entries.

Because the only firm for which a
review was requested made no entries
into the customs territory of the United
States during that POR, the Department
is rescinding this review. This
determination is consistent with the
Department’s practice. See Antidumping
Duties; Countervailing Duties; Notice of
Proposed Rulemaking, 61 FR 7308,
7317, 7365 (February 27, 1996) (section
351.213(d)(3)).

This notice is published in
accordance with section 751 of the
Tariff Act of 1930, as amended 19 U.S.C.
§1675 (1995), and 19 CFR 353.22
(1996).

Dated: March 12, 1997.

Joseph A. Spetrini,

Deputy Assistant Secretary, Enforcement
Group IlI.

[FR Doc. 97-7241 Filed 3—20-97; 8:45 am]
BILLING CODE 3510-DS-P
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[A-351-817]

Cut-to-Length Carbon Steel Plate from
Brazil; Antidumping Duty
Administrative Review; Extension of
Time Limit

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time
limit.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit of the preliminary results of the
antidumping duty administrative review
of Cut-to-Length Carbon Steel Plate from
Brazil. This review covers the period
August 1, 1995 through July 31, 1996.
EFFECTIVE DATE: March 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Samantha Denenberg or Linda Ludwig,
Office of AD/CVD Enforcement, Group
I, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone (202) 482-0413 or
482-3833, respectively.

SUPPLEMENTARY INFORMATION: Due to the
complexity of issues involved in this
case, it is not practicable to complete
this review within the original time
limit. The Department is extending the
time limit for completion of the
preliminary results until September 2,
1997, in accordance with Section
751(a)(3)(A) of the Trade and Tariff Act
of 1930, as amended by the Uruguay
Round Agreements Act of 1994. The
deadline for the final results of this
review will continue to be 120 days
after publication of the preliminary
results.

This extension is in accordance with
section 751(a)(3)(A) of the Tariff Act of
1930, as amended (19 U.S.C. 1675
@)B)A)).

Dated: March 7, 1997.

Joseph A. Spetrini,

Deputy Assistant Secretary, Enforcement
Group IlI.

[FR Doc. 97-7246 Filed 3-20-97; 8:45 am]
BILLING CODE 3510-DS-P

[A-580-501]

Photo Albums and Photo Album Filler
Pages From South Korea, Revocation
of the Antidumping Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of revocation of
antidumping duty order.

SUMMARY: The Department of Commerce
(the Department) is notifying the public
of its revocation of the antidumping
duty order on photo albums and photo
album filler pages from South Korea
because it is no longer of any interest to
domestic interested parties.

EFFECTIVE DATE: March 21, 1997.

FOR FURTHER INFORMATION CONTACT: Tom
Futtner or Michael Panfeld, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue, N.W., Washington, D.C. 20230,
telephone (202) 482-3814.

SUPPLEMENTARY INFORMATION:
Background

The Department may revoke an
antidumping duty order if the Secretary
concludes that the duty order is no
longer of any interest to domestic
interested parties. We conclude that
there is no interest in an antidumping
duty order when no interested party has
requested an administrative review for
five consecutive review periods and
when no domestic interested party
objects to revocation (19 CFR
353.25(d)(4)(iii)).

On November 27, 1996, the
Department published in the Federal
Register (61 FR 60260) its notice of
intent to revoke the antidumping duty
order on photo albums and photo album
filler pages from South Korea (December
16, 1985). Additionally, as required by
19 CFR 353.25(d)(4)(ii), the Department
served written notice of its intent to
revoke this antidumping duty order on
each domestic interested party on the
service list. Domestic interested parties
who might object to the revocation were
provided the opportunity to submit
their comments not later than the last
day of the anniversary month.

In this case, we received no requests
for review for five consecutive review
periods. Furthermore, no domestic
interested party, as defined under
§353.2(k)(3), (K)(4), (k)(5), or (k)(6) of
the Department’s regulations, has
expressed opposition to revocation.
Based on these facts, we have concluded
that the antidumping duty order on
photo albums and photo album filler
pages from South Korea is no longer of
any interest to interested parties.
Accordingly, we are revoking this
antidumping duty order in accordance
with 19 CFR 353.25(d)(4)(iii).

Scope of the Order

Imports covered by the revocation are
shipments of photo albums from South
Korea. This merchandise is currently
classifiable under Harmonized Tariff
Schedules (HTS) item numbers

3920.00.00, 3921.00.00, 4819.50.00,
4820.50.00, 4820.90.00, and 4823.90.00.
The HTS numbers are provided for
convenience and customs purposes. The
written description remains dispositive.
This revocation applies to all
unliquidated entries of photo albums
and photo album filler pages from South
Korea entered, or withdrawn from
warehouse, for consumption on or after
December 1, 1996. Entries made during
the period December 1, 1995, through
November 30, 1996, will be subject to
automatic assessment in accordance
with 19 CFR 353.22(e). The Department
will instruct the Customs Service to
proceed with liquidation of all
unliquidated entries of this merchandise
entered, or withdrawn from warehouse,
for consumption on or after December 1,
1996, without regard to antidumping
duties, and to refund any estimated
antidumping duties collected with
respect to those entries. This notice is in
accordance with 19 CFR 353.25(d).

Dated: March 7, 1997.
Richard W. Moreland,

Acting Deputy Assistant Secretary for AD/
CVD Enforcement.

[FR Doc. 97-7250 Filed 3—20-97; 8:45 am]
BILLING CODE 3510-DS-P

[A-580-828 and A-583-827]

Initiations of Antidumping Duty
Investigations: Static Random Access
Memory From the Republic of Korea
and Taiwan

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Initiation of antidumping
investigation.

EFFECTIVE DATE: March 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Shawn Thompson at (202) 482-1776 or
Roy Unger at (202) 482-0651, Import
Administration—Room B099,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, DC 20230.

Initiations of Investigations

The Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (‘“‘the
Act”’) by the Uruguay Round
Agreements Act (“URAA).

The Petition

On February 25, 1997, the Department
of Commerce (‘‘the Department’”)
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received a petition filed in proper form
by Micron Technology, Inc.
(“petitioner”). The Department received
supplemental information to the
petition on March 11, 1997.

In accordance with section 732(b) of
the Act, petitioner alleges that imports
of Static Random Access Memory
(“SRAMSs”) from the Republic of Korea
(“Korea”) and Taiwan are being, or are
likely to be, sold in the United States at
less than fair value within the meaning
of section 731 of the Act, and that such
imports are materially injuring, or
threatening material injury to, an
industry in the United States.

The Department finds that petitioner
has standing to file the petition because
it is an interested party as defined in
section 771(9)(C) of the Act.

Scope of Investigations

The products covered by these
investigations are synchronous,
asynchronous, and specialty SRAMs
from Korea and Taiwan, whether
assembled or unassembled. Assembled
SRAMs include all package types.
Unassembled SRAMs include processed
wafers or die, uncut die, and cut die.
Processed wafers produced in Korea and
Taiwan, but packaged or assembled into
memory modules in a third country, are
included in the scope; wafers produced
in a third country and assembled or
packaged in Korea or Taiwan are not
included in the scope.

The scope of these investigations
includes modules containing SRAMSs.
Such modules include single in-line
processing modules (“‘SIPs™), single in-
line memory modules (**SIMMs”), dual
in-line memory modules (“DIMMSs"),
memory cards, or other collections of
SRAMSs, whether unmounted or
mounted on a circuit board.

The SRAMSs subject to these
investigations are classifiable under
subheadings 8542.13.8037 through
8542.13.8049, 8473.30.10 through
8473.30.90, and 8542.13.8005 of the
Harmonized Tariff Schedule of the
United States (““HTSUS”). Although the
HTSUS subheadings are provided for
convenience and customs purposes, our
written description of the scope of these
investigations is dispositive.

Determination of Industry Support for
the Petition

Section 732(b)(1) of the Act requires
that petitions be filed on behalf of the
domestic industry. In this regard,
section 732(c)(4)(A) of the Act requires
the Department to determine, prior to
the initiation of an investigation,
whether certain percentage thresholds
of industry support are satisfied. A
petition meets the minimum

requirements for initiation if the
domestic producers or workers who
support the petition account for: (1) at
least 25 percent of the total production
of the domestic like product; and (2)
more than 50 percent of the production
of the domestic like product produced
by that portion of the industry
expressing support for, or opposition to,
the petition.

Section 771(4)(A) of the Act defines
the “industry”’ as the producers of a
domestic like product. Thus, to
determine whether the petition has the
requisite industry support, the Act
directs the Department to look to
producers and workers who account for
production of the domestic like product.
The International Trade Commission
(“ITC”), which is responsible for
determining whether ‘‘the domestic
industry” has been injured, must also
determine what constitutes a domestic
like product in order to define the
industry. However, while both the
Department and the ITC must apply the
same statutory definition of domestic
like product, they do so for different
purposes and pursuant to separate and
distinct authority. In addition, the
Department’s determination is subject to
limitations of time and information.
Although this may result in different
definitions of the domestic like product,
such differences do not render the
decision of either agency contrary to the
law.1

Section 771(10) of the Act defines
domestic like product as *‘a product that
is like, or in the absence of like, most
similar in characteristics and uses with,
the article subject to an investigation
under this title.” Thus, the reference
point from which the domestic like
product analysis begins is ‘‘the article
subject to an investigation,” i.e., the
class or kind of merchandise to be
investigated, which normally will be the
scope as defined in the petition.

As noted earlier, the scope of the
petition is limited to SRAMs. This is the
petitioner’s sole proposed domestic like
product. The Department has no basis
on the record to find this domestic like
product definition clearly inadequate. In
this regard, we have found no basis on
which to reject petitioner’s
representations that there are no clear
dividing lines, in terms of
characteristics and uses, between
synchronous, asynchronous, and
specialty SRAMs . (See March 17, 1997,

1See Algoma Steel Corp., Ltd. v. United States,
688 F. Supp. 639, 642—44 (CIT 1988); High
Information Content Flat Panel Displays and
Display Glass Therefor from Japan: Final
Determination; Rescission of Investigation and
Partial Dismissal of Petition, 56 Fed. Reg. 32376,
32380-81 (July 16, 1991).

Memorandum to the File.) The
Department has, therefore, adopted the
domestic like product definition set
forth in the petition.

Our review of the production data
provided in the petition and petition
supplements indicates that the
petitioner and supporters of the petition
account for more than 50 percent of the
total production of the domestic like
product, thus meeting the standard of
section 732(c)(4)(A) of the Act. The
Department received no expressions of
opposition to the petition from any
domestic producers or workers.
Accordingly, the Department
determines that the petition is
supported by the domestic industry.

Export Price and Normal Value

The following are descriptions of the
allegations of sales at less than fair value
upon which our decisions to initiate are
based. Should the need arise to use any
of this information in our preliminary or
final determinations, we will re-
examine the information and may revise
the margin calculations, if appropriate.

Petitioner based export price (“EP”’)
in Korea on an invoice for the sale of
one megabit synchronous SRAMs in a
32x32 configuration from one producer/
exporter in Korea. Petitioner based EP in
Taiwan on two price quotations
obtained by a private market research
firm for the sale of the same type of
SRAM from two producers/exporters in
Taiwan. Regarding one of these
companies, however, there is no
evidence in the petition that it is a
foreign producer. Rather, this company
appears to be a U.S. customer who has
a manufacturing arrangement with a
Taiwanese company. Nonetheless,
because the price quote involving this
company related to merchandise
produced in Taiwan, we have
considered this offer for purposes of
initiation. Petitioner made no
adjustments to EP.

With respect to normal value (“NV”’),
petitioner also provided price quotes
obtained from a private market research
firm for home market sales in Korea and
Taiwan for one megabit 32x32
synchronous SRAMs from the same
Korean and Taiwanese sources.
Petitioner made no adjustments to the
home market price quotes.

In accordance with section 773(b)(2)
of the Act, petitioner alleged that sales
of SRAMs in both the Korean and
Taiwanese home markets were made at
prices below the cost of production
(““COP”). The components of COP, as
enumerated in section 773(b)(3) of the
Act, are the cost of manufacture
(“COM™), packing, and selling, general,
and administrative expenses (““'SG&A”).
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SG&A includes the company’s net
financing expense.

Petitioner calculated COM for each of
the Korean and Taiwanese producers for
whom it obtained sales data based on its
own production experience, adjusted for
labor and utility costs in Korea and
Taiwan. Petitioner also adjusted
production costs for known differences
in wafer size, where applicable, die size,
and yields. Petitioner used each
producer/exporter’s most recently
available financial statements in order
to derive SG&A and research and
development expenses. Petitioner based
intellectual property expenses on its
own experience.

We made the following revisions to
petitioner’s COP calculations for both
the Korean and Taiwanese companies:
(1) eliminated intellectual property
expenses from the calculation because
petitioner provided insufficient
evidence that the foreign producers
incurred such expenses; and (2) used
the higher of petitioner’s actual yield
experience or petitioner’s estimate of
foreign producers’ yields as a
conservative measure because petitioner
did not sufficiently substantiate its
estimates of the foreign companies’
production yields. We also disallowed
petitioner’s adjustment of the Korean
company’s fabrication equipment
depreciation expense based on wafer
size because petitioner was unable to
provide adequate support for this
adjustment. Instead, we relied on
petitioner’s own experience for this
expense in the COM calculation.
Because petitioner did not provide
SG&A information for one Taiwanese
producer, we relied on the experience of
the other SRAMs producer in
calculating COP and CV.

The allegation that the Korean and
Taiwanese producers are selling the
foreign like product in their home
markets at prices below their COP is
based upon a comparison of the home
market prices with the calculated COP.
Based upon our analysis of the COP
information in the petition, we find
reasonable grounds to believe or suspect
that sales of the foreign like product
may have been made at prices below
COP in accordance with section
773(b)(2)(A)(i) of the Act. Accordingly,
the Department is initiating cost
investigations with respect to both
Korea and Taiwan.

To calculate constructed value
(““CV""), petitioner used the same
information used to calculate COP. For
purposes of the petition, petitioner used
a profit rate of zero in its calculation of
CV. The Department made the same
revisions to CV as it did to COP, as
discussed above. Because the home

market prices of each producer are less
than the COP, the Department based NV
on CV.

Based on comparisons of EP to NV,
the calculated dumping margin for
SRAMSs from Korea is 55.36 percent ad
valorem. The calculated dumping
margins for SRAMs from Taiwan range
from 93.54 to 113.85 percent ad
valorem.

Initiations of Investigations

We have examined the petition on
SRAMs from Korea and Taiwan and
have found that it meets the
requirements of section 732 of the Act,
including the requirements concerning
allegations of the material injury or
threat of material injury to the domestic
producers of a domestic like product by
reason of the complained-of imports,
allegedly sold at less than fair value.
Therefore, we are initiating
antidumping duty investigations to
determine whether imports of SRAMs
from Korea and Taiwan are being, or are
likely to be, sold in the United States at
less than fair value. Unless extended,
we will make our preliminary
determinations by August 4, 1997.

Distribution of Copies of the Petition

In accordance with section
732(b)(3)(A) of the Act, a copy of the
public version of the petition has been
provided to the representatives of the
government of Korea, as well as to the
authorities of Taiwan. We will attempt
to provide a copy of the public version
of the petition to each exporter named
in the petition (as appropriate).

ITC Notification

We have notified the ITC of our
initiations, as required by section 732(d)
of the Act.

Preliminary Determinations by the ITC

The ITC will determine by April 11,
1997, whether there is a reasonable
indication that imports of SRAMs from
Korea and Taiwan are causing material
injury, or threatening to cause material
injury, to a U.S. industry. A negative
ITC determination in either of the
investigations will result in that
investigation being terminated;
otherwise, the investigations will
proceed according to statutory and
regulatory time limits.

Dated: March 17, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-7251 Filed 3-20-97; 8:45 am]
BILLING CODE 3510-DS-P

National Institutes of Health, et al.;

Notice of Consolidated Decision on
Applications for Duty-Free Entry of
Electron Microscopes

This is a decision consolidated
pursuant to Section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, 80 Stat. 897; 15 CFR part
301). Related records can be viewed
between 8:30 A.M. and 5:00 P.M. in
Room 4211, U.S. Department of
Commerce, 14th and Constitution
Avenue, N.W., Washington, D.C.

Docket Number: 96—-133. Applicant:
National Institutes of Health, Bethesda,
MD 20892. Instrument: Electron
Microscope, Model CM120.
Manufacturer: Philips, The Netherlands.
Intended Use: See notice at 62 FR 4032,
January 28, 1997. Order Date: August
20, 1996.

Docket Number: 96-135. Applicant:
Medical University of South Carolina,
Charleston, SC 29425. Instrument:
Electron Microscope, Model JEM-1210.
Manufacturer: JEOL, Ltd., Japan.
Intended Use: See notice at 62 FR 4032,
January 28, 1997. Order Date: October
17, 1996.

Docket Number: 96—-140. Applicant:
Associated Universities, Inc., Upton, NY
11973. Instrument: Electron Microscope
with Accessories, Model JEM—3000F.
Manufacturer: JEOL, Ltd., Japan.
Intended Use: See notice at 62 FR 5619,
February 6, 1997. Order Date:
September 24, 1996.

Comments: None received.

Decision: Approved. No instrument of
equivalent scientific value to the foreign
instrument, for such purposes as these
instruments are intended to be used,
was being manufactured in the United
States at the time the instruments were
ordered.

Reasons: Each foreign instrument is a
conventional transmission electron
microscope (CTEM) and is intended for
research or scientific educational uses
requiring a CTEM. We know of no
CTEM, or any other instrument suited to
these purposes, which was being
manufactured in the United States at the
time of order of each instrument.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 97-7247 Filed 3—20-97; 8:45 am]
BILLING CODE 3510-DS-P

Oklahoma State University, et al.;
Notice of Consolidated Decision on
Applications for Duty-Free Entry of
Scientific Instruments

This is a decision consolidated
pursuant to Section 6(c) of the
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Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, 80 Stat. 897; 15 CFR part
301). Related records can be viewed
between 8:30 A.M. and 5:00 P.M. in
Room 4211, U.S. Department of
Commerce, 14th and Constitution
Avenue, N.W., Washington, D.C.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instruments described below, for such
purposes as each is intended to be used,
is being manufactured in the United
States.

Docket Number: 96-131. Applicant:
Oklahoma State University, Stillwater,
OK 74078. Instrument: Ti:Sapphire
Laser, Model MBR-110. Manufacturer:
Microlase Optical Systems Ltd., United
Kingdom. Intended Use: See notice at 62
FR 4032, January 28, 1997. Reasons: The
foreign instrument provides: (1) a
tunable bandwith between 700—
1050nm, (2) single frequency output of
1W for 7W pump (at peak Ti:S gain) and
(3) a scan length of 0—30 GHz at 800nm.

Docket Number: 96-132. Applicant:
National Institutes of Health, Bethesda,
MD 20892. Instrument: Stopped-Flow
Spectrometer, Model SX.18MV.
Manufacturer: Applied Photophysics
Ltd., United Kingdom. Intended Use:
See notice at 62 FR 4032, January 28,
1997. Reasons: The foreign instrument
provides: (1) a sequential stopped-flow
drive with multimixing capability, (2)
full anaerobic capability and (3) an
integrated photodiode array detector.

Docket Number: 96-134. Applicant:
U.S. Geological Survey, Reston, VA
20192. Instrument: Mass Spectrometer,
Model Deltar'us, Manufacturer: Finnigan
MAT, Germany. Intended Use: See
notice at 62 FR 4032, January 28, 1997.
Reasons: The foreign instrument
provides: (1) a 6-cup Farraday
multicollector, (2) online carbonate
preparation and elemental analyzer
inlets and (3) an external precision of
0.006 per mil with 10 bar ul samples of
COs..

The capabilities of each of the foreign
instruments described above are
pertinent to each applicant’s intended
purposes. We know of no instrument or
apparatus being manufactured in the
United States which is of equivalent
scientific value to any of the foreign
instruments.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 97-7248 Filed 3—20-97; 8:45 am]
BILLING CODE 3510-DS-P

State University of New York,
Binghamton, et al.; Notice of
Consolidated Decision on Applications
for Duty-Free Entry of Scientific
Instruments

This is a decision consolidated
pursuant to Section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, 80 Stat. 897; 15 CFR part
301). Related records can be viewed
between 8:30 A.M. and 5:00 P.M. in
Room 4211, U.S. Department of
Commerce, 14th and Constitution
Avenue, N.W., Washington, D.C.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instruments described below, for such
purposes as each is intended to be used,
is being manufactured in the United
States.

Docket Number: 96-121. Applicant:
State University of New York,
Binghamton, NY 13902-6000.
Instrument: Binocular Eye Tracking
System, Model ET4. Manufacturer:
AMTech, Germany. Intended Use: See
notice at 62 FR 979, January 7, 1997.
Reasons: The foreign instrument
provides: (1) Precise measurement of
oculomotor trajectories without artifacts
due to shifting of liquid in the eyeball
during eye rotation for study of
movement contingent display changes
and (2) computer software for
examining binocular coordination.
Advice received from: University of
Pennsylvania, February 27, 1997.

Docket Number: 96-125. Applicant:
Smithsonian Institution, Washington,
DC 20005. Instrument: Biological
Cryostage, Model BCS 196.
Manufacturer: Linkam Scientific
Instruments Ltd., United Kingdom.
Intended Use: See notice at 62 FR 2133,
January 15, 1997. Reasons: The foreign
instrument provides: (1) Cooling of the
cryostage down to —196°C using
unpressurized liquid nitrogen, (2) a
cooling rate of 0.01°C/min. to 100°C/
min. and (3) program controlled
supercooling. Advice received from:
National Institutes of Health, December
16, 1996.

Docket Number: 96-126. Applicant:
Cornell University, Ithaca, NY 14850.
Instrument: IR Mass Spectrometer,
Model Deltarlus, Manufacturer: Finnigan
MAT, Germany. Intended Use: See
notice at 62 FR 2133, January 15, 1997.
Reasons: The foreign instrument
provides: (1) An abundance sensitivity
of 1500 molecules CO, per mass 44 ion
at the collector, (2) mass range of 1-70
at 3 keV and (3) a viscous gas flow dual
inlet system. Advice received from:

National Institutes of Health, December
16, 1996.

Docket Number: 96-128. Applicant:
Montana State University, Bozeman, MT
59717-0352. Instrument: Real-time
Microbial Analysis System, Model
ChemScan. Manufacturer: Chemunex
SA, France. Intended Use: See notice at
62 FR 2133, January 15, 1997. Reasons:
The foreign instrument provides: (1)
Discrimination of stained bacteria or
other microbes (yeasts, molds, spores)
from non-microbial particles and (2)
concurrent identification and viability
assessment of target species. Advice
received from: National Institutes of
Health, December 16, 1996.

Docket Number: 96-136. Applicant:
University of California, Berkeley,
Berkeley, CA 94720-5600. Instrument:
(4 each) Broadband Seismometers,
Model STS-2. Manufacturer: G.
Streckeisen AG, Switzerland. Intended
Use: See notice at 62 FR 4033, January
28, 1997. Reasons: The foreign
instrument provides: (1) A flat velocity
response and output (within 3 dB) over
a range of 120 seconds to 50 Hz and (2)
a high differential voltage range (40
volts peak to peak) for a large dynamic
range. Advice received from: U.S.
Geological Survey, February 24, 1997.

Docket Number: 96-137. Applicant:
Cornell University, Ithaca, NY 14850.
Instrument: Mass Spectrometer, Model
GEO 20-20. Manufacturer: Europa
Scientific Ltd., United Kingdom.
Intended Use: See notice at 62 FR 4032,
January 28, 1997. Reasons: The foreign
instrument provides: (1) An abundance
sensitivity of <10 ppm for CO>—dual
inlet mode, (2) analytical precision of
2S10 for 10 changeovers at natural
abundance and (3) a 120° extended
geometry magnetic sector analyzer.
Advice received from: National
Institutes of Health, January 13, 1997.

A private university research
department, the U.S. Geological Survey
and the National Institutes of Health
advise that (1) the capabilities of each of
the foreign instruments described above
are pertinent to each applicant’s
intended purpose and (2) they know of
no domestic instrument or apparatus of
equivalent scientific value for the
intended use of each instrument.

We know of no other instrument or
apparatus being manufactured in the
United States which is of equivalent
scientific value to any of the foreign
instruments.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 97-7249 Filed 3—20-97; 8:45 am]
BILLING CODE 3510-DS-P
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Applications for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897; 15 CFR part
301), we invite comments on the
question of whether instruments of
equivalent scientific value, for the
purposes for which the instruments
shown below are intended to be used,
are being manufactured in the United
States.

Comments must comply with 15 CFR
301.5(a) (3) and (4) of the regulations
and be filed within 20 days with the
Statutory Import Programs Staff, U.S.
Department of Commerce, Washington,
D.C. 20230. Applications may be
examined between 8:30 A.M. and 5:00
P.M. in Room 4211, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C.

Docket Number: 97-014. Applicant:
University of New Orleans, Department
of Chemistry, 2000 Lakeshore Drive,
New Orleans, LA 70148. Instrument:
Mass Spectrometer, Model VG
AutoSpec. Manufacturer: Micromass,
Inc., United Kingdom. Intended Use:
The article is intended to be used for
studies of compounds (anti-convulsant
compounds, cocaine analogues,
carceplexes, glycolipids, phosphazine
derivatives, natural toxins and
environmental pollutants) synthesized
in coordination with on-going research
in organic, inorganic, physical and
analytical chemistry laboratories. The
objectives of the investigations will be
identification of compounds polluting
the environment, synthesis of new
products for the treatment of drug
addiction, synthesis of new drugs for
the treatment of epilepsy and related
disorders, and remediation of
environmental pollution. In addition,
the instrument will be used for
educational purposes in the courses
CHEM 4030 Instrumental Analysis
Laboratory and CHEM 6117 Advanced
Mass Spectrometry. Application
accepted by Commissioner of Customs:
February 6, 1997.

Docket Number: 97-016. Applicant:
Duke University, Free-Electron Laser
Laboratory, LaSalle Street Extension,
Durham, NC 27708-0319. Instrument:
Interferometer. Manufacturer: SF SDB
“Granat”’, C.1.S. Intended Use: The
instrument will be used for studies of
the following phenomena: (1) Extremely
narrowband, nonlinear optical processes
in solids and gases, e.g. surface studies,
(2) chemical reaction dynamics under
single mode excitation, e.g. isotope
separation, (3) molecular energy transfer
in long-lived excited states, (4) highly

resolved and efficient spectral hole
burning, (5) the strength and shape of
“forbidden’ transitions and (6) the
efficiency of nonlinear frequency-
mixing interactions. Application
accepted by Commissioner of Customs:
February 11, 1997.

Docket Number: 97-017. Applicant:
University of California, San Diego,
Department of Medicine 0931, 9500
Gilman Drive, La Jolla, CA 92093-0931.
Instrument: Sleep Recorder, Model
Vitaport 2. Manufacturer: TEMEC
Instruments BV, The Netherlands.
Intended Use: The instrument will be
used for studies of the effects of
microgravity on the human body,
especially sleep functions, circadian
rhythm changes and pulmonary
function. Application accepted by
Commissioner of Customs: February 11,
1997.

Docket Number: 97-018. Applicant:
Ohio University, Department of
Biological Sciences, Irvine Hall, Athens,
OH 45701. Instrument: Electron
Microscope, Model JEM-1010.
Manufacturer: JEOL Ltd., Japan.
Intended Use: The instrument will be
used for processing of biological tissues
in various studies of muscles, the
nervous system, mosquitoes, Antarctic
fishes and the invertebrate digestive
system to show the subtle changes and
the minute structural adaptations of the
tissues. Application accepted by
Commissioner of Customs: February 13,
1997.

Docket Number: 97-019. Applicant:
The Johns Hopkins University, 3400 N.
Charles Street, Baltimore, MD 21218.
Instrument: Fiber-Electrode
Micromanipulator. Manufacturer:
Thomas Recording Sci. Res., Germany.
Intended Use: The instrument will be
used in studies of brain functions;
specifically, how do neurons in the
brain process sensory information?
Application accepted by Commissioner
of Customs: February 20, 1997.

Docket Number: 97-020. Applicant:
University of Texas at Austin, Marine
Science Institute, 750 Channelview
Drive, Port Aransas, TX 78373.
Instrument: IR Mass Spectrometer,
Model DELTAPus, Manufacturer:
Finnigan MAT, Germany. Intended Use:
The article is intended to be used for
microbiological, ecological,
physiological and chemical studies of
the ocean. This research will use the
stable isotope compositions of the
bioactive elements, such as carbon,
nitrogen and sulfur to delineate
metabolic pathways, understand food
webs in natural environments and
determine the sources, transformations
and fates of these elements in
ecosystems. The instrument will

determine the carbon nitrogen and
sulfur isotopic ratios of gases, solids and
liquids in the natural state with minimal
sample preparation. Application
accepted by Commissioner of Customs:
February 20, 1997.

Frank W. Creel,

Director, Statutory Import Programs Staff.

[FR Doc. 97-7240 Filed 3-20-97; 8:45 am]
BILLING CODE 3510-DS-P

Telecommunications Trade Mission to
Rome

AGENCY: International Trade
Administration, Department of
Commerce.

ACTION: Notice.

SUMMARY: The Deputy Assistant
Secretary for Technology and Aerospace
Industries will lead a
telecommunications trade mission to
Rome, Italy on May 11-14, 1997. The
mission’s goal is to provide first-hand
market information and access to key
Italian government officials and
potential business partners for 7 to 15
U.S. telecom firms desiring to expand
their presence in the Italian market.
New opportunities for U.S. firms are
being opened by the liberalization of
Italian regulatory policy to allow
competition in telecom services and
related infrastructure.
DATES: Interested U.S. firms should
apply to participate in the mission as
soon as possible. All application
requirements must be completed by
April 11.
FOR FURTHER INFORMATION CONTACT:
Requests for further information should
be addressed to the Project Officer,
Myles Denny-Brown, Room 4324, the
Department of Commerce, Washington,
D.C., 20230. Due to the short deadline,
it is recommended that replies be by fax
at (202) 482-5834 or phone at (202)
482-0398.
SUPPLEMENTARY INFORMATION: The
criteria for selection of mission
participants are:

* Relevance of a company’s business
line to mission goals

« Timeliness of completed
application by company (including
participation fee)

¢ Minimum of seven, maximum of
fifteen participating companies in
mission

« Potential for business in Italy for
company

Any partisan political activities
(including political contributions) of an
applicant are entirely irrelevant to the
selection process.

Italy has one of the fastest growing
telecommunications markets in Europe,
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valued at $8 billion for telecom
equipment and $20 billion for
telecommunications services in 1996.
The Deputy Assistant Secretary and his
delegation will meet with senior
officials from the Italian Ministry of
Communications to obtain detailed
information on steps the Government of
Italy is taking to introduce
telecommunications services
competition in its market by January
1998. Similarly the delegation will meet
with senior officials from STET/
Telecom Italia to obtain in-depth
information on their privatization plans
and strategic partner search and on
opportunities for U.S. telecom firms in
this regard. Finally participating U.S.
firms will be introduced to qualified
Italian business partners through
mission events and a series of one-on-
one meetings.

Dated: March 17, 1997.
Myles Denny-Brown,
Project Officer.
[FR Doc. 97-7207 Filed 3-20-97; 8:45 am]
BILLING CODE 3510-DR-P

National Oceanic and Atmospheric
Administration

[1.D. 031397E]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of scientific research
permit 1028, modification 1 to scientific
research permit 943, and receipt of a
request to modify scientific research
permit 984.

SUMMARY: Notice is hereby given that on
February 7, 1997, NMFS issued
modification 1 to scientific research
Permit 943 to Thomas Savoy, of
Connecticut Department of
Environmental Protection (P430A). On
March 6, 1997, NMFS issued scientific
research Permit 1028 to Steve Serfling of
Mote Marine Laboratory (P610A). In
addition, Drs. Mary L. Moser and Steve
W. Ross of the University of North
Carolina (P423B) have requested a
modification to Permit 984. All three
permits authorize the take of listed
shortnose sturgeon for the purpose of
scientific research subject to certain
conditions set forth therein.

DATES: Written comments or requests for
a public hearing on the request to
modify Permit 984 must be received on
or before April 21, 1997, and must be
submitted to the Chief, Endangered

Species Division, Office of Protected
Resources (see ADDRESSES).

ADDRESSES: The applications, permits,
and related documents are available for
review by appointment in the following
offices:

Office of Protected Resources, F/PR3,
NMFS, 1315 East-West Hwy., Room
13307, Silver Spring, MD 20910-3226
(301-713-1401); and

Director, Northeast Region, NMFS,
NOAA, One Blackburn Drive,
Gloucester, MA 01930-2298 (508—-281—
9250) for Permit 943; or

Director, Southeast Region, NMFS,
NOAA, 9721 Executive Center Drive, St.
Petersburg, FL 33702-2432 (813-893—
3141) for Permits 984 and 1028.
SUPPLEMENTARY INFORMATION: Notice
was published on September 6, 1996 (61
FR 47113) that an application had been
filed by Thomas Savoy, Connecticut
Department of Environmental Protection
(P430A), for a modification to Permit
943 to take listed shortnose sturgeon as
authorized by the Endangered Species
Act of 1973 (ESA) (16 U.S.C. 1531~
1543) and NMFS regulations governing
listed fish and wildlife permits (50 CFR
parts 217-222).

On February 7, 1997, NMFS issued
modification 1 to Permit 943. The
original permit authorized collecting,
handling, and tagging of 800 shortnose
sturgeon (Acipenser brevirostrum) per
year in the Connecticut River, within
the boundaries of the State of
Connecticut. These sturgeon were
captured, measured, examined, tagged,
and released. Ten of these sturgeon
could receive a radio or sonic
transmitter. The purpose of the research
is to determine current numbers,
locations, and movement patterns of
shortnose sturgeon within the
Connecticut River. The purpose of the
modification request is to test theories
and gain information on spawning and
migration. The modified permit
authorizes: 1) The collection and release
of 400 adult shortnose sturgeon and 100
juvenile shortnose sturgeon; 2) the
lethal take of 150 shortnose sturgeon
larvae and 150 shortnose sturgeon eggs;
3) the attachment of a radio or sonic
transmitter to 25 of the adult shortnose
sturgeon; and 4) a increase in the study
area to include the CT River in CT and
southern MA downstream of the
Holyoke Dam.

Notice was published on November
22,1996 (61 FR 59419) that an
application had been filed by Steven
Serfling of Mote Marine Laboratory
(P610A), to take listed shortnose
sturgeon as authorized by the ESA. The
applicant requested a five-year permit to
hold, breed, and conduct research on

the following captive, hatchery-raised,
shortnose sturgeon: 150 fry, 130
fingerlings, 110 juveniles, and 80 adults.
The research would be conducted at the
Mote Marine Laboratory in Florida, to
determine effects of high temperatures,
low oxygen, and salinity on the survival
and growth of shortnose sturgeon.

The applicant also requested
authorization to locate wild shortnose
sturgeon in the St. John’s and St. Marys
rivers in Florida. If any sturgeon are
found, tissue samples would be
collected for toxic compound analysis,
and the fish would be released at the
original location of take. On March 6,
1997, NMFS issued Permit 1028
authorizing the above activities. Captive
shortnose sturgeon must be returned to
the hatchery where they originated, and
may not be released into the wild.

Drs. Mary Moser and Steve W. Ross of
the University of North Carolina
(P423B) have requested a modification
to Permit 984 to take listed shortnose
sturgeon as authorized by the ESA. The
applicants currently have a 2-year
permit to take shortnose sturgeon in
rivers of NC, to determine distribution
and habitat use. The permit authorizes
30 adult shortnose sturgeon to be
weighed, measured, photographed,
tagged, have tissue samples taken, and
be released. Up to 10 of these adult
shortnose sturgeon may be tagged with
an ultrasonic transmitter, and tracked.
Eggs and larvae may be collected to
gather information on spawning sites.
The applicants request two changes to
their permit: 1) To extend the permit
until December 31, 2000; and 2) to
remove authorization to conduct
research in the Alligator and Chowan
Rivers and instead have authorization to
conduct research on the Pee Dee and
Waccamaw Rivers.

Issuance of this permit and modified
permits, as required by the ESA, was
based on a finding that such permit and
modification: (1) Were applied for in
good faith, (2) will not operate to the
disadvantage of the listed species that
are the subject of the permits and
modifications, and (3) are consistent
with the purposes and policies set forth
in section 2 of the ESA.

Those individuals requesting a
hearing on the request to modify Permit
984 should set out the specific reasons
why a hearing on this particular
application would be appropriate (see
ADDRESSES). The holding of such
hearing is at the discretion of the
Assistant Administrator for Fisheries,
NOAA. All statements and opinions
contained in the request summary are
those of the applicant and do not
necessarily reflect the views of NMFS.
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Dated: March 17, 1997.
Joseph R. Blum,
Acting Chief, Endangered Species Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 97-7208 Filed 3—20-97; 8:45 am]

BILLING CODE 3510-22-F

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Public Hearing for the Joint
Draft Environmental Impact Statement/
Environment Impact Report (EIS/EIR)
for the Disposal and Proposed Reuse
of the Fleet and Industrial Supply
Center, Oakland, CA

SUMMARY: Pursuant to Section 102(2)(c)
of the National Environmental Policy
Act (NEPA) of 1969 as implemented by
the Council on Environmental Quality
regulations (40 CFR Parts 1500-1508)
and the California Environmental
Quality Act (CEQA) Section 15170, the
Department of the Navy, in coordination
with the Port of Oakland, has prepared
and filed with the U.S. Environmental
Protection Agency a joint Draft
Environmental Impact Statement/
Environmental Impact Report (EIS/EIR)
for the Navy disposal and Port of
Oakland reuse of the Navy Fleet and
Industrial Supply Center, Oakland
(FISCO) property and structures in
Oakland, California. The Navy will be
the EIS lead agency for the NEPA
documentation and the Port of Oakland
will be the EIR lead agency for the
CEQA documentation. The Federal
Highway Administration is a
cooperating agency for the EIS and the
California Department of Transportation
is a responsible agency for the EIR.
FISCO is scheduled to close in
September 1998 in compliance with the
1995 Base Realignment and Closure
(BRAC) directive from Congress. The
Draft EIS/EIR addresses the potential
impacts to the environment that may
result from the disposal of FISCO via
special legislation (Public Law 104-106
Section 2867) to the Port of Oakland.

FISCO is within the planning
jurisdiction of the Port of Oakland. The
Port of Oakland Vision 2000 Program
proposes development of ship, railroad,
and truck freight handling facilities to
meet the anticipated demand for
transportation services in the San
Francisco Bay area and northern
California and an intermodal port of
national and international commerce.
The Vision 2000 Program also includes
development of public waterfront access
and marine habitat enhancement.

The joint EIS/EIR provides a program
level analysis supporting both the Navy
NEPA requirements to describe
potential environmental impacts
associated with the property disposal at
FISCO, and the Port of Oakland CEQA
requirements to analyze environmental
impacts of implementing the Vision
2000 Program.

The Draft EIS/EIR evaluates a ““No
Action” alternative and four Port of
Oakland reuse alternatives. The “No
Action” alternative would result in the
federal government indefinitely
retaining ownership of the
nonreversionary Navy property. Under
the ““No Action” alternative, the Navy
would continue leasing the property to
the Port of Oakland under the existing
50 year lease agreement allowed by
Public Law 102-484.

The four reuse alternatives combine
the common land use components of a
railroad terminal, marine terminals,
public waterfront access and marine
habitat enhancement. As FISCO is
within the Port of Oakland jurisdiction
and is designated as a Port Priority use
area in the April 1996 San Francisco
Bay Conservation and Development
Commission and the Metropolitan
Transportation Commission Seaport
Plan Update, these four alternatives
emphasize port-related activities. The
Port of Oakland Vision 2000 Program
may require additional property outside
the FISCO boundary in order to meet
the objectives of the Program.

ADDRESSES: The Draft EIS/EIR is
available for review at the following

public libraries in the vicinity of FISCO:

(1) West Oakland Public Library, 1801
Adeline Street, Oakland, CA,; (2)
Oakland Main Library, 125 14th Street,
Oakland, CA; and (3) Alameda Main
Library, 2264 Santa Clara Avenue,
Alameda, CA. The Navy will conduct a
public hearing on Tuesday, April 8,
1997, at 7:00 p.m., in the West Oakland
Library, 1801 Adeline Street, Oakland,
California. Federal, state and local
agencies, and interested individuals are
invited to be present or represented at
the hearing. Oral comments will be
heard and transcribed by a
stenographer. To assure accuracy of the
record, all comments should be
submitted in writing. All comments,
both oral and written, will become part
of the public record in the study. In the
interest of available time, each speaker
will be asked to limit oral comments to
five minutes. Longer comments should
be summarized at the public hearing
and submitted in writing either at the
hearing or mailed to the address listed
below.

FOR FURTHER INFORMATION CONTACT: All
written comments concerning the Draft
EIS/EIR must be submitted no later than
April 22, 1997 to Mr. Gary J. Munekawa
(Code 1852GM), Engineering Field
Activity West, Naval Facilities
Engineering Command, 900 Commodore
Drive, San Bruno, California 94066—
5006, telephone (415) 244-3022, fax
(415) 244-3737. For information
regarding the Port of Oakland Vision
2000 Program or the Draft EIR, please
contact Ms. Loretta Meyer, Port of
Oakland, Environmental Assessment
Section, 530 Water Street, Oakland,
California 94607, telephone (510) 272—
1181, or fax (510) 465-3755. A limited
number of additional Draft EIS/EIR
documents are available on request.

Dated: March 18, 1997.
D.E. Koenig,

LCDR, JAGC, USN, Federal Register Liaison
Officer.

[FR Doc. 97-7238 Filed 3-20-97; 8:45 am]
BILLING CODE 3810-FF—P

DEPARTMENT OF ENERGY

Multi-Purpose Pilot Plant Campus;
Expression of Interest and Comment
Request

AGENCY: U.S. Department of Energy
(DOE), Savannah River (SR) Office.
ACTION: Expressions of interest.

SUMMARY: The U.S. Department of
Energy (DOE) at SR is requesting
Expressions of Interest and soliciting
comments on several key issues which
could significantly affect the Multi-
Purpose Pilot Plant Campus (MPPC,
formerly known as “TNX"’) located at
the Savannah River Site in Aiken, South
Carolina. DOE is in the initial phases of
executing a program to: (1) obtain a
manager, operator, and marketer for the
MPPC as a location for technology
research, development, demonstration
and commercial operations; (2) establish
partnerships with industry to develop
applied technologies for
commercialization; and, (3) manage and
operate Centers of Excellence in the
program areas of soil remediation,
groundwater contamination,
radioecology, and (municipal) solid
waste minimization.

DATES: Due April 7, 1997.

ADDRESSES: Angela M. Sistrunk,
Contract Specialist, U.S. Department of
Energy, Savannah River Operations
Office, Contracts Management Division,
P.O. Box A, Aiken, SC 29802.

FOR FURTHER INFORMATION CONTACT:
Angela M. Sistrunk, Contract Specialist,
(803) 725-8123.
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SUPPLEMENTARY INFORMATION: The
potential management firm would be
responsible for determining and
implementing the strategy for executing
a program whose objectives include the
management, operation, and marketing
of the facilities and equipment at the
MPPC, managing the Centers of
Excellence, and forming industrial
partnerships to commercialize
technologies with the goal of achieving
self-sufficiency within three years of the
commencement of the management,
operation, and marketing of the MPPC.
DOE-SR intends to make an award in
the summer of 1997 with an expectation
that the contractor would assume
operations on October 1, 1997. In
addition to Expressions of Interest,
DOE-SR is soliciting comments on
several key issues which could
significantly affect the work to be
performed under any ensuing contract
and the structure of a Request for
Proposal (RFP) covering this proposed
work scope. The goal is to have the
campus self-sufficient within three
years. Please provide any comments you
may have relative to the following: (1)
How do you believe DOE could
accomplish this goal and meet the
purpose of the campus as well? (2) Are
there any innovative approaches to
accomplish this program of work that
has not been described in this
announcement? (3) Are there any
restrictions known by you that would
inhibit your submittal of a proposal to
a DOE RFP covering this proposed
scope of work? (4) Would you
recommend that DOE-SR issue a draft
RFP to prospective offerors for the
purpose of soliciting constructive
comments? (5) What activities would
you perform at the MPPC if the revenues
generated from the contract were
returned to you to clean up, repair or
modify MPPC facilities? It is anticipated
that the names and addresses of
respondents of this Request for
Expressions of Interest will comprise
the source list for any resulting RFP
DOE may prepare. Please be advised
that this source list will be provided to
interested parties upon request. Please
provide your comments to Angela M.
Sistrunk, Contract Specialist, U.S.
Department of Energy, Savannah River
Operations Office, Contracts
Management Division, P.O. Box A,
Aiken, SC, 29802. Requests and/or
comments should be received in writing
or be transmitted via facsimile to (803)

725-8573. All comments should be
provided no later than April 7, 1997.
Ronald D. Simpson,

Head of Contracting Activity Contracts
Management Division Savannah River
Operations Office.

[FR Doc. 97-7175 Filed 3-20-97; 8:45 am]

BILLING CODE 6450-01-P

Federal Energy Regulatory
Commission

[Docket No. EG93-49-000]

Clarke Generating Company, L.P;
Notice of Surrender of Exempt
Wholesale Generator Status

March 17, 1997.

Take notice that on March 11, 1997,
pursuant to section 365.7 of the
Commission’s regulations, 18 CFR
365.7, Clarke Generating Company, L.P.
filed notification that it surrenders its
status as an exempt wholesale generator
under section 32(a)(1) of the Public
Utility Holding Company Act of 1935,
as amended.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 97-7165 Filed 3-20-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. ER97-707-000 and ER97-705—
000]

Consolidated Edison of New York, Inc.
and ProMark Energy, Inc.; Notice of
Issuance of Order

March 17, 1997.

Consolidated Edison of New York,
Inc. (ConEd) and ProMark Energy, Inc.
(ProMark) (collectively, Applicants), its
affiliated power marketer, filed separate
applications to sell power at market
based rates. ProMark also requested
certain waivers and authorizations. In
particular, ProMark requested that the
Commission granted blanket approval
under 18 CFR part 34 of all future
issuances and assumptions of liabilities
by the ProMark. On March 14, 1997, the
Commission issued an Order
Conditionally Accepting For Filing
Proposed Market-Based Rates,
Establishing Hearing Procedures And
Consolidating Proceedings (Order), in
the above-docketed proceedings.

The Commission’s March 14, 1997
Order granted the request for blanket
approval under part 34, subject to the
conditions found in Ordering
paragraphs (G), (H), and (J):

(G) Within 30 days of the date of this
order, any person desiring to be heard
or to protest the Commission’s blanket

approval of issuances of securities or
assumptions of liabilities by ProMark
should file a motion to intervene or
protest with the Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426, in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure, 18 CFR 385.211 and 385.214.

(H) Absent a request to be heard
within the period set forth in Ordering
Paragraph (G) above, ProMark is hereby
authorized, pursuant to section 204 of
the FPA, to issue securities and assume
obligations and liabilities as guarantor,
endorser, surety, or otherwise in respect
of any security of another person;
provided that such issued or
assumption is for some lawful object
within the corporate purposes of
ProMark, compatible with the public
interest, and reasonably necessary or
appropriate for such purposes.

(J) The Commission reserves the right
to modify this order to require a further
showing that neither public nor private
interests will be adversely affected by
continued Commission approval of
ProMark’s issuances of securities or
assumptions of liabilities. * * *

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is April
14, 1997.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE.,
Washington, DC 20426.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 977145 Filed 3—20-97; 8:45 am|]
BILLING CODE 6717-01-M

[Docket No. EG93-48-000]

Haralson Generating Company, L.P;
Notice of Surrender of Exempt
Wholesale Generator Status

March 17, 1997.

Take notice that on March 11, 1997,
pursuant to section 365.7 of the
Commission’s regulations, 18 CFR
365.7, Haralson Generating Company,
L.P. filed notification that it surrenders
its status as an exempt wholesale
generator under section 32(a)(1) of the
Public Utility Holding Company Act of
1935, as amended.

Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 977164 Filed 3-20-97; 8:45 am]

BILLING CODE 6717-01-M
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[Docket No. RP97—123-002]

Kern River Gas Transmission Co.;
Notice of Compliance Filing

March 17, 1997.

Take notice that on March 12, 1997,
Kern River Gas Transmission Company
(Kern River) tendered for filing as part
of its FERC Gas Tariff, First Revised
Volume No. 1, the tariff sheets listed in
Appendix 1 to the filing, with an
effective data of January 1, 1997.

Kern River states that the purpose of
this filing is to comply with the
Commission’s December 27, 1996 order
in Docket No. RP97-123-000.

Any person desiring to protest filing
should file a protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with section 385.211 of
the Commission’s Rules and
Regulations. All such protests must be
as provided in section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 97-7168 Filed 3—20-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. EG93-47-000]

Muscogee Generating Company, L.P.;
Notice of Surrender of Exempt
Wholesale Generator Status

March 17, 1997.

Take notice that on March 11, 1997,
pursuant to section 365.7 of the
Commission’s regulations, 18 CFR
365.7, Muscogee Generating Company,
L.P. filed notification that it surrenders
its status as an exempt wholesale
generator under section 32(a)(1) of the
Public Utility Holding Company Act of
1935, as amended.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 97-7163 Filed 3—20-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. EG93-46-000]

Richmond Generating Company, L.P.;
Notice of Surrender of Exempt
Wholesale Generator Status

March 17, 1997.
Take notice that on March 11, 1997,
pursuant to section 365.7 of the

Commission’s regulations, 18 CFR
365.7, Richmond Generating Company,
L.P. filed notification that it surrenders
its status as an exempt wholesale
generator under section 32(a)(1) of the
Public Utility Holding Company Act of
1935, as amended.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 97-7162 Filed 3-20-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. MT97-6-000]

Texas Eastern Transmission
Corporation; Notice of Proposed
Changes in FERC Gas Tariff

March 17, 1997.

Take notice that on March 12, 1997,
Texas Eastern Transmission Corporation
(Texas Eastern) tendered for filing as
part of its FERC Gas Tariff, Sixth
Revised Volume No. 1, the following
revised tariff sheets to become effective
on April 12, 1997:

Fourth Revised Sheet No. 624
Second Revised Sheet No. 624A
Fourth Revised Sheet No. 647

Texas Eastern states that the above
listed tariff sheets are being filed to
reflect in Texas Eastern’s tariff a name
change for one of Texas Eastern’s
marketing affiliates and to add the name
of a new marketing affiliate.

Texas Eastern states that copies of the
filing were served on all firm customers
of Texas Eastern and interested state
commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 97-7166 Filed 3-20-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP97—288-000]

Transwestern Pipeline Company;
Notice of Proposed Changes in FERC
Gas Tariff

March 17, 1997.

Take notice that on March 12, 1997,
Transwestern Pipeline Company
(Transwestern), tendered for filing to
become part of Transwestern’s FERC
Gas Tariff, Second Revised Volume No.
1, the following tariff sheets, proposed
to be effective April 11, 1997.

2nd Revised Sheet No. 9A
6th Revised Sheet No. 19
8th Revised Sheet No. 20
7th Revised Sheet No. 22
12th Revised Sheet No. 29
5th Revised Sheet No. 51B
12th Revised Sheet No. 81

Transwestern states that it is filing
revisions to its Tariff to give
Transwestern the ability to negotiate
rates as contemplated by the
Commission’s Policy Statement on
Alternatives to Traditional Cost-of-
Service Ratemaking Methodologies
issued January 31, 1996.

Transwestern states that copies of the
filing were served upon Transwestern’s
customers and interested State
Commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with sections 385.214 and
385.211 of the Commission’s Rules and
Regulations. All such petitions or
protests must be filed in accordance
with section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken in this proceeding, but will not
serve to make Protestant a party to the
proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for inspection.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 97-7169 Filed 3-20-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP97-28-003]

Wyoming Interstate Company, Ltd.;
Notice of Tariff Compliance Filing

Take notice that on March 12, 1997,
Wyoming Interstate Company, Ltd.
(WIC), tendered for filing as part of its
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FERC Gas Tariff, Second Revised
Volume No. 2, a substitute tariff sheet,
in accordance with the February 26,
1997 letter order in this proceeding.

In the February 26, 1997 letter order,
the Commission accepted WIC’s
Substitute Original Sheet No. 84.
However, Substitute Original Sheet No.
84 had been superseded by First
Revised Sheet No. 84 which did not
contain the right of first refusal language
that was accepted in the February 26,
1997 order. Consequently, WIC was
directed to file a revised tariff sheet
paginated as Substitute First Revised
Sheet No. 84 which contains the
appropriate right of first refusal
language.

WIC states that a copy of this filing
was served upon all parties in this
proceeding.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.211). All such protests must be filed
in accordance with section 154.210 of
the Commission’s Regulations. Protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken, but will
not serve to make the protestants parties
to the proceedings. Copies of this filing
are on file with the Commission and are
available for public inspection in the
Public Reference Room.

Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 97-7167 Filed 3-20-97; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. ER96-110-004, et al.]

Duke Power Company, et al. Electric
Rate and Corporate Regulation Filings

March 14, 1997.

Take notice that the following filings
have been made with the Commission:

1. Duke Power Company
[Docket No. ER96-110-004]

Take notice that on December 20,
1996, Duke Power Company tendered
for filing a Notification of Change in
Status relating to the proposed
combination of Duke Power Company
and PanEnergy Corp.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

2. National Power Management
Company, Kohler Company, Dupont
Power Marketing, Inc., Energy Choice,
L.L.C., SuperSystems, Inc., EMC Gas
Transmission Company, Cumberland
Power, Inc.

[Docket No. ER95-192-009, Docket No.
ER95-1018-002, Docket No. ER95-1441-006,
Docket No. ER96—-827-004, Docket No. ER96—
906—-003, Docket No. ER96-2320-002, Docket
No. ER96-2624-001, (not consolidated)]

Take notice that the following
informational filings have been made
with the Commission and are on file
and available for inspection and
copying in the Commission’s Public
Reference Room:

On March 4, 1997, National Power
Management Company filed certain
information as required by the
Commission’s January 4, 1995, order in
Docket No. ER95-192-000.

On January 22, 1997, Kohler Company
filed certain information as required by
the Commission’s August 4, 1995, order
in Docket No. ER95-1018-000.

On February 24, 1997, Dupont Power
Marketing, Inc. filed certain information
as required by the Commission’s August
30, 1995, order in Docket No. ER95-
1441-000.

On March 4, 1997, Energy Choice,
L.L.C. filed certain information as
required by the Commission’s March 21,
1996, order in Docket No. ER96-827—
000.

On March 3, 1997, SuperSystems, Inc.
filed certain information as required by
the Commission’s March 27, 1996, order
in Docket No. ER96—906-000.

On March 3, 1997, EMC Gas
Transmission Company filed certain
information as required by the
Commission’s September 3, 1996, order
in Docket No. ER96—-2320-000.

On March 3, 1997, Cumberland
Power, Inc. filed certain information as
required by the Commission’s
September 25, 1996, order in Docket No.
ER96—-2624—-000.

3. PanEnergy Lake Charles Generation,
Inc.

[Docket No. ER96-1335-001]

Take notice that on December 20,
1996, PanEnergy Lake Charles
Generation, Inc. tendered for filing a
Notification of Change in Status.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

4. Enova Energy Inc.

[Docket No. ER96-2372-005]

Take notice that on February 7, 1997,
Enova Energy Inc. tendered for filing its
informational report concerning
interlocking directorates within its
affiliated corporate structure.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

5. Public Service Company of New
Mexico

[Docket No. ER96-3117-000]

Take notice that on February 24, 1997,
Public Service Company of New Mexico
tendered for filing an amendment in the
above-referenced docket.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

6. H.Q. Energy Services (U.S.) Inc.

[Docket No. ER97-851-000]

Take notice that on March 11, 1997,
H.Q. Energy Services, (U.S.) Inc.
tendered for filing an amendment in the
above-referenced docket.

Comment date: March 27, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

7. Public Service Company of New
Mexico

[Docket No. ER97-1761-000]

Take notice that on February 18, 1997,
Public Service Company of New Mexico
(PNM) filed as an amendment to the San
Juan Project Operating Agreement
(Operating Agreement) an Interim
Invoicing Agreement with respect to
invoicing for coal deliveries from San
Juan Coal Company among PNM,
Tucson Power Company (TEP) and the
other owners of interests in the San Juan
Generating Station. This interim
agreement effectively modifies
Modification 8 to the Operating
Agreement for an interim period from
January 1, 1997 through December 31,
1997.

PNM requests waiver of the
Commission’s notice requirements in
order to allow the Interim Invoicing
Agreement to be effective as of January
1, 1997.

Copies of this filing have been served
upon the New Mexico Public Utility
Commission, TEP and each of the
owners of an interest in the San Juan
Generating Station.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

8. NICOR Energy Management Services
Company

[Docket No. ER97-1816-000]

Take notice that on February 25, 1997,
NICOR Energy Management Services
Company (NEMS) tendered for filing a
petition for an order (1) accepting
NEMS’ Rate Schedule FERC No. 1;
granting certain blanket approvals,
including the authority to sell electricity
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at market-based rates; and (3) waiving
certain requirements of the
Commission’s Regulations.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

9. Louisville Gas and Electric Company
[Docket No. ER97-1887-000]

Take notice that on February 26, 1997,
Louisville Gas and Electric Company
(LG&E) tendered for filing an executed
Non-Firm Point-to-Point Transmission
Service Agreement between LG&E and
American Energy Solutions under
LG&E’s Open Access Transmission
Tariff.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

10. Louisville Gas and Electric
Company

[Docket No. ER97-1888-000]

Take notice that on February 26, 1997,
Louisville Gas and Electric Company
(LG&E) tendered for filing an executed
Service Agreement between LG&E and
WPS Energy Service, Inc. under LG&E’s
Rate Schedule GSS.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

11. Louisville Gas and Electric
Company

[Docket No. ER97-1889-000]

Take notice that on February 26, 1997,
Louisville Gas and Electric Company
(LG&E) tendered for filing an executed
Service Agreement between LG&E and
MidCon Power Services Corp. under
LG&E’s Rate Schedule GSS.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

12. Northern States Power Company
(Minnesota)

[Docket No. ER97-1913-000]

Take notice that on February 28, 1997,
Northern States Power Company
(Minnesota) (NSP), tendered for filing a
Network Integration Transmission
Service Agreement and a Network
Operating Agreement between NSP and
United Power Association.

NSP requests that the Commission
accept the agreement effective February
1, 1997, and requests waiver of the
Commission’s notice requirements in
order for the agreement to be accepted
for filing on the date requested.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

13. Northern States Power Company
(Minnesota)

[Docket No. ER97-1914-000]

Take notice that on February 28, 1996,
Northern States Power Company (NSP),
tendered Amendment No. 1 and its
unbundled power sale rate information
for the Municipal Interconnection and
Interchange Agreement with Madelia
Municipal Light & Power Plant. NSP
requests an effective date of March 1,
1997.

A copy of the filing was served upon
each of the parties named in the Service
List.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

14. Duquesne Light Company

[Docket No. ER97-1915-000]

Take notice that on February 24, 1997,
Duquesne Light Company (DLC) filed a
Service Agreement dated February 19,
1997, with Southern Energy Trading
and Marketing, Inc. under DLC’s Open
Access Transmission Tariff (Tariff). The
Service Agreement adds Southern
Energy Trading and Marketing, Inc. as a
customer under the Tariff. DLC requests
an effective date of February 19, 1997,
for the Service Agreement.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

15. Rochester Gas and Electric
Corporation

[Docket No. ER97-1916-000]

Take notice that on February 28, 1997,
Rochester Gas and Electric Corporation
(RG&E), filed a Service Agreement
between RG&E and the Heartland
Energy Services, Inc. (Customer). This
Service Agreement specifies that the
Customer has agreed to the rates, terms
and conditions of the RG&E open access
transmission tariff filed on July 9, 1996
in Docket No. OA96-141-000.

RG&E requests waiver of the
Commission’s sixty (60) day notice
requirements and an effective date of
February 14, 1997, for the Heartland
Energy Services, Inc. Service
Agreement. RG&E has served copies of
the filing on the New York State Public
Service Commission and on the
Customer.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

16. Duquesne Light Company

[Docket No. ER97-1917-000]

Take notice that on February 24, 1997,
Duquesne Light Company (DLC), filed a
Service Agreement dated February 19,
1997 with Minnesota Power under

DLC’s Open Access Transmission Tariff
(Tariff). The Service Agreement adds
Minnesota Power as a customer under
the Tariff. DLC requests an effective date
of February 19, 1997 for the Service
Agreement.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

17. Ohio Edison Company Pennsylvania
Power Company

[Docket No. ER97-1918-000]

Take notice that on February 28, 1997,
Ohio Edison Company and
Pennsylvania Power Company (Ohio
Edison), tendered for filing a Service
Agreement with Minnesota Power &
Light Company pursuant to Ohio
Edison’s Power Sales Tariff. This
Service Agreement will enable Ohio
Edison and Pennsylvania Power
Company to sell capacity and energy in
accordance with the terms of the Tariff.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

18. Florida Power Corporation
[Docket No. ER97-1919-000]

Take notice that on February 28, 1997,
Florida Power Corporation (Florida
Power), tendered for filing a service
agreement providing service to Coral
Power, L.L.C. (Coral) pursuant to its
open access transmission tariff (the T—

6 Tariff). Florida Power requests that the
Commission waive its notice of filing
requirements and allow the agreement
to become effective on March 3, 1997.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

19. Southern California Edison Co.
[Docket No. ER97-1920-000]

Take notice that on March 3, 1997,
Southern California Edison Company
(Edison), tendered for filing a letter
dated February 28, 1997 (Letter), to the
Southern California Water Company.
The Letter modifies the terms under
which FERC Rate Schedule No. 33.31
shall terminate.

Edison requests waiver of the
Commission’s 60-day notice
requirement and an effective date of
March 4, 1997.

Copies of this filing were served upon
the Public Utilities Commission of the
State of California and all interested
parties.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.
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20. Southwestern Electric Power
Company

[Docket No. ER97-1921-000]

Take notice that on March 3, 1997,
Southwestern Electric Power Company
(SWEPCO), tendered for filing the final
return on common equity (Final ROE) to
be used in redetermining or “‘truing-up”
cost-of-service formula rates for
wholesale service in 1996 to Northeast
Texas Electric Cooperative, Inc., the City
of Bentonville, Arkansas, the City of
Hope, Arkansas, Rayburn Country
Electric Cooperative, Inc., Cajun Electric
Power Cooperative, Inc., Tex-La Electric
Cooperative of Texas, Inc. and East
Texas Electric Cooperative, Inc.
SWEPCO provides service to these
Customers under contracts which
provide for periodic changes in rates
and charges determined in accordance
with cost-of-service formulas, including
a formulaic determination of the return
on common equity.

Copies of the filing were served upon
the affected wholesale Customers, the
Public Utility Commission of Texas, the
Louisiana Public Service Commission
and the Arkansas Public Service
Commission.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

21. Southern California Edison Co.
[Docket No. ER97-1922-000]

Take notice that on March 3, 1997,
Southern California Edison Company
(Edison), tendered for filing Service
Agreements (Service Agreements) with
the City of Vernon for Firm Point-To-
Point Transmission Service under
Edison’s Open Access Transmission
Tariff (Tariff) filed in compliance with
FERC Order No. 888.

Edison filed the executed Service
Agreements with the Commission in
compliance with applicable
Commission Regulations. Edison also
submitted a revised Sheet No. 152
(Attachment E) to the Tariff, which is an
updated list of all current subscribers.
Edison requests waiver of the
Commission’s notice requirement to
permit an effective date of March 4,
1997 for Attachment E, and to allow the
Service Agreements to become effective
according to their terms.

Copies of this filing were served upon
the Public Utilities Commission of the
State of California and all interested
parties.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

22. Louisville Gas and Electric Co.

[Docket No. ER97-1923-000]

Take notice that on March 3, 1997,
Louisville Gas and Electric Company
(LG&E), tendered for filing an executed
Service Agreement between LG&E and
American Energy Solutions, Inc. under
LG&E’s Rate Schedule GSS.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

23. Louisville Gas and Electric Co.

[Docket No. ER97-1924-000]

Take notice that on March 3, 1997,
Louisville Gas and Electric Company
(LG&E), tendered for filing an executed
Non-Firm Point-to-Point Transmission
Service Agreement between LG&E and
Ohio Valley Electric Corporation
(OVEC) under LG&E’s Open Access
Transmission Tariff.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

24. Wisconsin Public Service
Corporation

[Docket No. ER97-1925-000]

Take notice that on March 3, 1997,
Wisconsin Public Service Corporation
(WPSC), tendered for filing an executed
Transmission Service Agreement
between WPSC and Northern Indiana
Public Service Co. The Agreement
provides for transmission service under
the Open Access Transmission Service
Tariff, FERC Original Volume No. 11.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

25. Wisconsin Public Service
Corporation

[Docket No. ER97-1926-000]

Take notice that on March 3, 1997,
Wisconsin Public Service Corporation,
tendered for filing an executed service
agreement with Northern Indiana Public
Service Company under its CS-1
Coordination Sales Tariff.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

26. Rochester Gas and Electric
Corporation

[Docket No. ER97-1927-000]

Take notice that on March 3, 1997,
Rochester Gas and Electric Corporation
(RG&E), filed a Service Agreement
between RG&E and the Plum Street
Energy Marketing (Customer). This
Service Agreement specifies that the
Customer has agreed to the rates, terms
and conditions of RG&E’s FERC Electric
Rate Schedule, Original Volume 1
(Power Sales Tariff) accepted by the

Commission in Docket No. ER94-1279—
000, as amended by RG&E’s December
31, 1996, filing in Docket No. OA97—
243-000.

RG&E requests waiver of the
Commission’s sixty (60) day notice
requirements and an effective date of
February 14, 1997, for the Plum Street
Energy Marketing Service Agreement.
RG&E has served copies of the filing on
the New York State Public Service
Commission and on the Customer.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

27. Allegheny Power Service
Corporation, on behalf of Monongahela
Power Company, The Potomac Edison
Company, and West Penn Power
Company (Allegheny Power)

[Docket No. ER97-1928-000]

Take notice that on February 21, 1997,
Allegheny Power Service Corporation
on behalf of Monongahela Power
Company, The Potomac Edison
Company and West Penn Power
Company (Allegheny Power), filed
Supplement No. 12 to add EnerZ
Corporation, Minnesota Power & Light
Company, and TransCanada Energy Ltd.
to Allegheny Power’s Open Access
Transmission Service Tariff which has
been submitted for filing by the Federal
Energy Regulatory Commission in
Docket No. OA96—-18-000. The
proposed effective date under the
Service Agreements is February 20,
1997.

Copies of the filing have been
provided to the Public Utilities
Commission of Ohio, the Pennsylvania
Public Utility Commission, the
Maryland Public Service Commission,
the West Virginia Public Service
Commission.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

28. Delmarva Power & Light Company

[Docket No. ER97-1929-000]

Take notice that on February 28, 1997,
Delmarva Power & Light Company
(Delmarva), tendered for filing a First
Revised Leaf No. 2 of its Market Rate
Sales Tariff. The amendment changes
the definition of Transmission Tariff to
substitute the transmission tariff of the
Pennsylvania-New Jersey-Maryland
Interconnection Association, or
successor organization, (PJM) for the
transmission tariff of Delmarva. The
purpose of the change is to conform the
Market Rate Sales Tariff to the transition
from Delmarva’s tariff to the PIM Tariff
when the Commission allows it to
become effective. Delmarva requests
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waiver of the prior notice period to
allow the amendment to become
effective on March 1, 1997, or as soon
thereafter as the Commission allows the
PJM Tariff to become effective.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

29. Vermont Electric Power Company,
Inc.

[Docket No. ER97-1930-000]

Take notice that on February 28, 1997,
Vermont Electric Power Company, Inc.
(VELCO), tendered for filing a revised
open access transmission tariff (Tariff).
On October 11, 1996, VELCO originally
filed its Tariff pursuant to Order No. 888
and the September 11, 1996, Order on
Requests by Public Utilities for Waivers
of Orders Nos. 888 and 889. VELCO’s
February 28, 1997, filing revises the
Tariff to enable it to operate in
conjunction with the open access
transmission tariff filed by the New
England Power Pool (NEPOOL) on
December 31, 1996. VELCO requests
that the tariff become effective on the
effective date of the NEPOOL tariff.

VELCO states that it has served a copy
of its filing on each of the Vermont
distribution utilities served by VELCO,
the Vermont Department of Public
Service, the Vermont Public Utility
Board, all intervenors in this proceeding
and all Eligible Customers that have
requested a copy of the filing.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

30. Northeast Utilities Service Co.

[Docket No. ER97-1931-000]

Take notice that on February 28, 1997,
Northeast Utilities Service Company
(NUSCO), on behalf of The Connecticut
Light and Power Company, Western
Massachusetts Electric Company,
Holyoke Water Power Company
(including Holyoke Power and Electric
Company) and Public Service Company
of New Hampshire, tendered for filing
pursuant to Section 205 of the Federal
Power Act and Section 35.13 of the
Commission’s Regulations, a rate
schedule change for sales of electric
energy to Middleton Municipal Electric
Department.

NUSCO states that a copy of this filing
has been mailed to Middleton
Municipal Electric Department.

NUSCO requests that the rate
schedule change become effective on
May 1, 1997.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

31. Competitive Utility Services Corp.
[Docket No. ER97-1932-000]

Take notice that on February 27, 1997,
Competitive Utility Services Corp.
(CUSCo), filed a petition for authority to
sell power at market-based rates and for
waiver of certain Commission
Regulations. A copy of the filing was
served upon the Pennsylvania Public
Utility Commission.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

32. The Dayton Power and Light
Company

[Docket No. ER97-1933-000]

Take notice that on March 3, 1997,
The Dayton Power and Light Company
(Dayton), submitted service agreements
establishing Wabash Valley Power
Association, Inc., Illinois Power
Company, Equitable Power Services
Company and American Energy
Solutions, Inc. as customers under the
terms of Dayton’s Open Access
Transmission Tariff.

Dayton requests an effective date of
one day subsequent to this filing for the
service agreements. Accordingly,
Dayton requests waiver of the
Commission’s notice requirements.
Copies of this filing were served upon
Wabash Valley Power Association, Inc.,
Illinois Power Company, Equitable
Power Services Company, American
Energy Solutions, Inc. and the Public
Utilities Commission of Ohio.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

33. The Dayton Power and Light
Company

[Docket No. ER97-1934-000]

Take notice that on March 3, 1997,
The Dayton Power and Light Company
(Dayton), submitted service agreements
establishing Wasbash Valley Power
Association, Inc., Equitable Power
Services Company, Duquesne Light
Company, lllinois Power Company, and
NIPSCO Energy Services, Inc. as a
customer under the terms of Dayton’s
Market-Based Sales Tariff.

Dayton requests an effective date of
one day subsequent to this filing for the
service agreements. Accordingly,
Dayton requests waiver of the
Commission’s notice requirements.
Copies of this filing were served upon
Wasbash Valley Power Association, Inc.,
Equitable Power Services Company,
Duquesne Light Company, Illinois
Power Company, and NIPSCO Energy
Services, Inc. and the Public Utilities
Commission of Ohio.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

34. Florida Power & Light Company

[Docket No. ER97-1935-000]

Take notice that on March 3, 1997,
Florida Power & Light Company (FPL),
tendered for filing a proposed Exhibit A
to the Aggregate Billing Partial
Requirements Service Agreement
Between Florida Power & Light
Company and Seminole Electric
Cooperative, Inc. (ABPRSA).

FPL requests that the proposed
Exhibit A be permitted to become
effective on March 1, 1997.

FPL states that this filing is in
accordance with Part 35 of the
Commission’s Regulations.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

35. Louisville Gas & Electric Co.

[Docket No. ER97-1945-000]

Take notice that on February 26, 1997,
Louisville Gas & Electric Company
(LG&E) tendered for filing an Executed
Service Agreement between LG&E and
PanEnergy Trading and Market Services,
L.L.C. under LG&E’s Rate Schedule GSS.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

36. Louisville Gas & Electric Company

[Docket No. ER97-1946-000]

Take notice that on February 26, 1997,
Louisville Gas & Electric Company
(LG&E) tendered for filing an Executed
Service Agreement between LG&E and
Federal Energy Sales, Inc. under LG&E’s
Rate Schedule GSS.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

37. Louisville Gas & Electric

[Docket No. ER97-1960-000]

Take notice that on February 26, 1997,
Louisville Gas & Electric Company
(LG&E) tendered for filing an Executed
Service Agreement between LG&E and
Ohio Valley Electric Corporation
(OVEC) under LG&E’s Rate Schedule
GSS.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

38. Arizona Public Service Company
[Docket Nos. OA96-153-003 and ER96—
2401-002]

Take notice that on February 28, 1997,
Arizona Public Service Company

tendered for filing Amendments to its
Open Access Transmission Tariff in
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compliance with Commission Orders
dated January 29, 1997 and January 30,
1997 in the above referenced docket
numbers.

A copy of this filing has been served
on all parties on the official service list.
Comment date: March 28, 1997, in
accordance with Standard Paragraph E

at the end of this notice.

39. Orange and Rockland Utilities, Inc.

[Docket No. OA97-121-000]

Take notice that on February 24, 1997,
Orange and Rockland Utilities, Inc.
acting on behalf of itself and its wholly
owned subsidiaries, Rockland Electric
Company and Pike County Light &
Power Company (collectively referred to
as the Company), in compliance with
the Commission’s Order No. 889 issued
April 24,1996 in Docket No. RM95-9—
000, tendered for filing its revised
Standards of Conduct for the separation
of transmission operation functions and
generation marketing functions.

Comment date: March 28, 1997, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 97-7170 Filed 3—20-97; 8:45 am]
BILLING CODE 6717-01-P

Sunshine Act Meetings

March 18, 1997.

THE FOLLOWING NOTICE OF
MEETING IS PUBLISHED PURSUANT
TO SECTION 3(A) OF THE
GOVERNMENT IN THE SUNSHINE
ACT (PUB. L. NO. 94-409), 5 U.S.C.
552B:

AGENCY HOLDING MEETING: Federal
Energy Regulatory Commission.

DATE AND TIME : March 25, 1997 10:00
a.m.

PLACE: Room 2C 888 First Street, N.E.
Washington, D.C. 20426.

STATUS: Open.
MATTERS TO BE CONSIDERED: Agenda.

* Note:—Items Listed on the agenda
may be deleted without further notice.

CONTACT PERSON FOR MORE
INFORMATION: Lois D. Cashell,
Secretary TELEPHONE (202) 208-0400
For a recording listing items stricken
from or added to the meeting, call (202)
208-1627.

THIS IS A LIST OF MATTERS TO BE
CONSIDERED BY THE COMMISSION.
IT DOES NOT INCLUDE A LISTING OF
ALL PAPERS RELEVANT TO THE
ITEMS ON THE AGENDA; HOWEVER,
ALL PUBLIC DOCUMENTS MAY BE
EXAMINED IN THE REFERENCE AND
INFORMATION CENTER.

Consent Agenda—Hydro 672nd Meeting—
March 25, 1997, Regular Meeting (10:00
a.m.)

CAH-1.

OMITTED
CAH-2.

DOCKET# P-2381-037, PACIFICORP
CAH-3.

DOCKET# P—2550 003 N.E.W. HYDRO,
INC.

CAH-4.

DOCKET# P-2587 003 NORTHERN
STATES POWER COMPANY

OTHER#S UL95-6 001 NORTHERN
STATES POWER COMPANY

CAH-5.

OMITTED

CAH-6.

DOCKET# P—2669 004 NEW ENGLAND

POWER COMPANY
CAH-7.

DOCKET# P-6287 009 RAINSONG

COMPANY
CAH-8.

DOCKET# P-2323 012 NEW ENGLAND

POWER COMPANY
CAH-9.

DOCKET# P-2334 001 WESTERN
MASSACHUSETTS ELECTRIC
COMPANY

CAH-10.

OMITTED

CAH-11.

DOCKET# P-2395-007, FRASER PAPERS
INC.

OTHER#S P-2390 006 NORTHERN
STATES POWER COMPANY

P—2421 007 FRASER PAPERS INC.

P—-2473 006 FRASER PAPERS INC.

P—2475 013 NORTHERN STATES POWER
COMPANY

P—2640 014 FRASER PAPERS INC.

CONSENT AGENDA—ELECTRIC

CAE-1.
DOCKET# ER97-664—000, OHIO EDISON
COMPANY
CAE-2.
DOCKET# ER97-1368-000,
COMMONWEALTH EDISON COMPANY
CAE-3.

DOCKET# ER97-1400-000, ORANGE AND

ROCKLAND UTILITIES, INC.
CAE-4.

DOCKET# ER97-1546-000, ILLINOVA

POWER MARKETING, INC.
CAE-5.

DOCKET# ER97-1386-000, CONSUMERS

POWER COMPANY
CAE-6.

DOCKET# ER97-1481-000, IDAHO

POWER COMPANY
CAE-7.

DOCKET# OA96-192-000, OTTER TAIL

POWER COMPANY
CAE-8.

DOCKET# EL95-31-001, CITY OF
CONCORD, ET AL. V. DUKE POWER
COMPANY

CAE-9.

DOCKET# EC92-21 000 ENTERGY
SERVICES, INC. AND GULF STATES
UTILITIES COMPANY

OTHER#S EC92-21-001, ENTERGY
SERVICES, INC. AND GULF STATES
UTILITIES COMPANY

EC92-21-002, ENTERGY SERVICES, INC.
AND GULF STATES UTILITIES
COMPANY

EC92-21-003, ENTERGY SERVICES, INC.
AND GULF STATES UTILITIES
COMPANY

EC92-21-004, ENTERGY SERVICES, INC.
AND GULF STATES UTILITIES
COMPANY

EL87-51-000, CAJUN ELECTRIC POWER
COOPERATIVE, INC. V. GULF STATES
UTILITIES COMPANY

EL87-51-001, CAJUN ELECTRIC POWER
COOPERATIVE, INC. V. GULF STATES
UTILITIES COMPANY

EL87-51-002, CAJUN ELECTRIC POWER
COOPERATIVE, INC. V. GULF STATES
UTILITIES COMPANY

EL87-51-003, CAJUN ELECTRIC POWER
COOPERATIVE, INC. V. GULF STATES
UTILITIES COMPANY

EL87-51-004, CAJUN ELECTRIC POWER
COOPERATIVE, INC. V. GULF STATES
UTILITIES COMPANY

EL87-51-005, CAJUN ELECTRIC POWER
COOPERATIVE, INC. V. GULF STATES
UTILITIES COMPANY

EL87-51-006, CAJUN ELECTRIC POWER
COOPERATIVE, INC. V. GULF STATES
UTILITIES COMPANY

EL87-51-007, CAJUN ELECTRIC POWER
COOPERATIVE, INC. V. GULF STATES
UTILITIES COMPANY

EL94-13-000, ENTERGY SERVICES, INC.
AND GULF STATES UTILITIES
COMPANY

EL94-13-001, ENTERGY SERVICES, INC.
AND GULF STATES UTILITIES
COMPANY

EL95-33-000, LOUISIANA PUBLIC
SERVICE COMMISSION V. ENTERGY
SERVICES, INC.

EL95-33-001, LOUISIANA PUBLIC
SERVICE COMMISSION V. ENTERGY
SERVICES, INC.

ER88-477-000, GULF STATES UTILITIES
COMPANY

ER88-477-001, GULF STATES UTILITIES
COMPANY
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ER88-477-002, GULF STATES UTILITIES
COMPANY

ER88-477-003, GULF STATES UTILITIES
COMPANY

ER88-477-004, GULF STATES UTILITIES
COMPANY

ER88-477-005, GULF STATES UTILITIES
COMPANY

ER88-477-006, GULF STATES UTILITIES
COMPANY

ER88-477-007, GULF STATES UTILITIES
COMPANY

ER92-806-000, ENTERGY SERVICES, INC.

AND GULF STATES UTILITIES
COMPANY

ER92-806-001, ENTERGY SERVICES, INC.

AND GULF STATES UTILITIES
COMPANY

ER92-806-002, ENTERGY SERVICES, INC.

AND GULF STATES UTILITIES
COMPANY

ER92-806-003, ENTERGY SERVICES, INC.

AND GULF STATES UTILITIES
COMPANY

ER92-806-004, ENTERGY SERVICES, INC.

AND GULF STATES UTILITIES
COMPANY

ER92-806-005, ENTERGY SERVICES, INC.

AND GULF STATES UTILITIES
COMPANY

ER95-408-000, GULF STATES UTILITIES
COMPANY

ER95-408-001, GULF STATES UTILITIES
COMPANY

ER95-1615-000, ENTERGY POWER
MARKETING CORPORATION

ER95-1615-001, ENTERGY POWER
MARKETING CORPORATION

ER95-1615-002, ENTERGY POWER
MARKETING CORPORATION

ER95-1615-003, ENTERGY POWER
MARKETING CORPORATION

ER95-1615-004, ENTERGY POWER
MARKETING CORPORATION

ER95-1615-005, ENTERGY POWER
MARKETING CORPORATION

CAE-10.

DOCKET# EF96-5161-000, UNITED
STATES DEPARTMENT OF ENERGY—
WESTERN AREA POWER
ADMINISTRATION (WASHOE
PROJECT)

CAE-11.

DOCKET# ER97-320-000, PACIFIC GAS

AND ELECTRIC COMPANY
CAE-12.

DOCKET# EC96-16-001, MIDAMERICAN

ENERGY COMPANY
CAE-13.

DOCKET# ER97-649-001, NORTHERN

STATES POWER COMPANY
CAE-14.

DOCKET# EL97-23-000, AMERICAN

RECOVERY COMPANY, LLC
CAE-15.
DOCKET# AC95-161-001, MONTANA-
DAKOTA UTILITIES COMPANY
CAE-16.
DOCKET# EL96-4-000, KAMINE/BESICORP
SYRACUSE L.P.

OTHER#S EL96-5-000, KAMINE/
BESICORP BEAVER FALLS L.P.

QF88-269-005, KAMINE/BESICORP
SYRACUSE L.P.

QF91-172-002, KAMINE/BESICORP
BEAVER FALLS L.P.

Consent Agenda—Miscellaneous

CAM-1.

DOCKET# RM97-2-000, STATEMENT OF
COMPLIANCE WITH SECTION 223 OF
THE SMALL BUSINESS REGULATORY
ENFORCE-MENT FAIRNESS ACT OF
1996

CONSENT AGENDA—GAS AND OIL

CAG-1.

DOCKET# RP97-1-004, NATIONAL FUEL

GAS SUPPLY CORPORATION
CAG-2.
DOCKET# RP97-201-000, NATIONAL
FUEL GAS SUPPLY CORPORATION
OTHER#S RP97-201-001, NATIONAL FUEL
GAS SUPPLY CORPORATION
RP97-201-002, NATIONAL FUEL GAS
SUPPLY CORPORATION
CAG-3.
DOCKET# RP97-259-000, SOUTHERN
NATURAL GAS COMPANY
CAG—4.
OMITTED
CAG-5.
DOCKET# RP97-261-000, COLUMBIA
GAS TRANSMISSION CORPORATION
CAG-6.
OMITTED
CAG-T7.
OMITTED
CAG-8.

DOCKET# RP97-270-000, TEXAS
EASTERN TRANSMISSION
CORPORATION

CAG-9.

DOCKET# TM97-2-48-000, ANR

PIPELINE COMPANY
CAG-10.

DOCKET# TM97-9-29-000,
TRANSCONTINENTAL GAS PIPE LINE
CORPORATION

CAG-11.

DOCKET# TM97-2-70-000, COLUMBIA

GULF TRANSMISSION COMPANY
CAG-12.

DOCKET# RP96-367—-003, NORTHWEST
PIPELINE CORPORATION

OTHER#S RP96-367-004, NORTHWEST
PIPELINE CORPORATION

CAG-13.

DOCKET# RP97-17-0