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Briefings on how to use the Federal Register

For information on briefings in Washington, DC and
Boston, MA, see the announcement on the inside cover
of this issue.
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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov
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Federal Register

Vol. 62, No. 153
Friday, August 8, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Parts 401 and 457
RIN 0563-AA79

General Crop Insurance Regulations,
Safflower Seed Crop Insurance
Endorsement; and Common Crop
Insurance Regulations, Safflower Crop
Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes specific
crop provisions for the insurance of
safflower. The provisions will be used
in conjunction with the Common Crop
Insurance Policy Basic Provisions,
which contain standard terms and
conditions common to most crops. The
intended effect of this action is to
provide policy changes to better meet
the needs of the insured, include the
current safflower seed crop
endorsement under the Common Crop
Insurance Policy for ease of use and
consistency of terms, and to restrict the
effect of the current safflower seed crop
endorsement to the 1997 and prior crop
years.

EFFECTIVE DATE: August 8, 1997.

FOR FURTHER INFORMATION CONTACT: Ron
Nesheim, Insurance Management
Specialist, Research and Development,
Product Development Division, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO, 64131,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:
Executive Order No. 12866

The Office of Management and Budget
(OMB) has determined this rule to be
exempt for the purposes of Executive

Order No. 12866, and therefore, has not
been reviewed by OMB.

Paperwork Reduction Act of 1995

Following publication of the proposed
rule, the public was afforded 60 days to
submit comments and opinions on
information collection requirements
currently being reviewed by OMB under
OMB control number 0563-0053
through September 30, 1998. No public
comments were received.

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of title Il of the UMRA) of
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Executive Order No. 12612

It has been determined under section
6(a) of Executive Order No. 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions, or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant economic impact on a
substantial number of small entities.
The amount of work required of
insurance companies should not
increase because the information used
to determine eligibility is already
maintained at their office. The amount
of work required of insurance
companies may actually be reduced
because verification with FCIC of a
producer’s compliance with the
controlled substance regulations,
currently done manually, will be
automated. Therefore, this action is
determined to be exempt from the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605), and no Regulatory
Flexibility Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order No. 12372

This program is not subject to the
provisions of Executive Order No.
12372, which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order No. 12988

This rule has been reviewed in
accordance with Executive Order No.
12988 on civil justice reforms. The
provisions of this rule will not have a
retroactive effect prior to the effective
date. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action for judicial
review may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicative regulations
and improve those that remain in force.

Background

On Friday, April 11, 1997, FCIC
published a proposed rule in the
Federal Register at 62 FR 17758 to add
to the Common Crop Insurance
Regulations (7 CFR part 457) a new
section, 7 CFR 457.125, Safflower Crop
Insurance Provisions. The new
provisions will be effective for the 1998
and succeeding crop years. These
provisions will replace and supersede
the current provisions for insuring
safflower found at 7 CFR 401.123
(Safflower Seed Crop Endorsement).
FCIC also amends 7 CFR 401.123 to
limit its effect to the 1997 and prior crop
years.

Following publication of the proposed
rule, the public was afforded 30 days to
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submit written comments, data, and
opinions. A total of 13 comments were
received from the reinsured companies
and an insurance service organization.
The comments received, and FCIC’s
responses, are as follows:

Comment: A reinsured company
asked why no late planting period or
prevented planting language was put in
the policy. The reinsured company
asked whether the old Late Planting
Agreement Option must still be signed.

Response: The Late Planting
Agreement Option, found under 7 CFR
§401.123 that is currently applicable to
safflower provisions, will no longer
apply. FCIC intends to revise the Late
and Prevented Planting provisions for
the 1998 crop year. Until the revised
rule is published, FCIC will add the Late
and Prevented Planting provisions, in
effect for other crops, to safflower.

Comment: An insurance service
organization suggested that in the
definitions of ““final planting date”” and
“‘good farming practices,” the term
“production guarantee’ be replaced by
“‘average yield,” or “insured’s average
yield” (also in provision 2(e)(1)).

Response: The terms “‘average yield”
or “insured’s average yield” would not
be accurate because the insured’s
approved yield is multiplied by the
coverage level selected to determine the
production guarantee. Good farming
practices and final planting date require
that the crop be able to produce the
yield, not the production guarantee.
Therefore, no change has been made.

Comment: A reinsured company and
an insurance service organization
expressed a concern that the provision
in the definition of “‘good farming
practices” stating that, ‘“‘recognized by
the Cooperative State Research,
Education and Extension Service as
compatible * * *” there may be
accepted practices not so recognized.
They also asked that if this cannot be
dropped, it would at least help to say
“generally recognized * * *”.

Response: FCIC believes that the
Cooperative State Research, Education,
and Extension Service (CSREES)
recognizes farming practices that are
considered acceptable for producing
safflower. If a producer is following
practices currently not recognized as
acceptable by the CSREES, there is no
reason why such recognition cannot be
sought by interested parties. CSREES
pertains only to specific areas within a
county. No change has been made.

Comment: A reinsured company
suggested that in the definition of
“irrigated practice,” the words “‘and
quality” be added after the words
“* * * providing the quantity.”

Response: FCIC disagrees. There are
no clear criteria regarding the quality of
water necessary to produce a crop. The
highly variable factors involved would
make such criteria difficult to develop
and administer. The provisions
regarding good farming practices can be
applied in situations in which the
insured person failed to exercise due
care and diligence. Therefore, no change
has been made.

Comment: An insurance service
organization stated that in the definition
of “practical to replant,” the addition of
marketing window in several recent
proposed rules seems to be applicable to
processor and fresh market crops. It
does not appear to be a consideration for
replanting crops like safflower.

Response: FCIC agrees that the
concept is most applicable to processor
and fresh market crops. However, the
Federal Crop Insurance Act has
mandated that insurance providers
consider marketing window, when
determining whether it is practical to
replant. Therefore, no change has been
made.

Comment: An insurance service
organization suggested that “‘value per
pound of damaged safflower” be
changed to read ‘‘value per pound”
since the definition refers to ‘““damaged
safflower.”

Response: FCIC agrees and has made
the change.

Comment: An insurance service
organization questioned if it is
necessary to include all the language in
section 3 (Insurance Guarantees,
Coverage Levels, and Prices) if there are
no prices by type. Since this appears to
be standard language for most of the
recent proposed rule crop provisions,
perhaps it should be in the Basic
Provisions instead.

Response: While many crops allow
separate prices, by type, not all require
the same percentage relationship. The
provision is included in safflower to
provide correct coverage as different
types are developed. Therefore, no
change has been made.

Comment: An insurance service
organization stated that some policies
allow the entire replanting payment to
be paid to the person incurring the
entire expense (usually the tenant)
when the landlord and tenant are
insured with the same company, but no
such language is in this proposed rule.

Response: It is true that a few Crop
Provisions allow the entire replanting
payment to be paid to the person
incurring the entire expense (usually the
tenant) when the landlord and tenant
are insured with the same company.
However, because of the difficulties of
administering this provision, it is being

discontinued as Crop Provisions are
revised. Therefore, no change has been
made.

Comment: An insurance service
organization suggested that section
12(c)(1)(iv)(A) of the policy should not
allow the insured to defer settlement
and wait for a later, generally lower,
appraisal, especially on crops that have
a short “shelf life.”

Response: A later appraisal will be
necessary only if the insurance provider
agrees that such an appraisal would
result in a more accurate determination
of production to count and if the
producer continues to care for the crop.
If the producer does not care for the
crop, the original appraisal will be used.
Therefore, no change will be made to
these provisions.

Comment: An insurance service
organization stated that section
12(d)(3)(ii) refers to “‘net price;” section
12(d)(4)(ii)(A) refers to “value per
pound;’ and section 12(d)(4)(ii)(B)
refers to ““price per pound.” All three
seem to mean the same thing. Since
“value per pound” is defined in the
policy, they suggested using it in each
item.

Response: FCIC agrees and has made
those changes.

Comment: An insurance service
organization suggested that in section
12(d)(4) (i) & (ii), “qualifying adjustment
factor provisions” be revised to read
“quality adjustment factors™ in item (i),
and “‘quality adjustment factor
provisions’ to “‘quality adjustment
factors™ in item (ii).

Response: FCIC agrees and has made
the changes.

Comment: An insurance service
organization suggested that in section
12(d)(4)(ii)(A), “‘local market price of
undamaged safflower’” be amended to
read “‘local market price.”

Response: FCIC agrees and has made
the change.

Comment: An insurance service
organization and a reinsured company
suggested that written agreements
should not be limited to one year.
Written unit agreements are continuous
unless there are significant changes in
the farming operation. Some others
should also be this way.

Response: Written agreements are
intended to change policy terms or
permit insurance in unusual or
previously unknown situations. If such
practices continue year to year, they
should be incorporated into the policy
or Special Provisions. It is important to
keep non-uniform exceptions to the
minimum and to ensure that the insured
is well aware of the specific terms of the
policy. Therefore, no change has been
made.
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In addition to the changes described
above, FCIC has made minor editorial
changes and has amended the following
provisions:

1. The preamble is revised to refer to
the Catastrophic Risk Protection
Endorsement for the purpose of
clarification.

2. In section 2, the authority to vary
the unit structure has been clarified that
only the optional unit guideline,
specified in section 2(e)(4) may be
revised by written agreement.

3. Section 9(e) has been amended to
clarify that wildlife is an insured cause
of loss, unless proper measures to
control wildlife have not been taken to
be consistent with other policies.

Good cause is shown to make this rule
effective upon publication in the
Federal Register. This rule improves the
safflower crop insurance coverage and
brings it under the Common Crop
Insurance Policy Basic Provisions for
consistency among policies. The earliest
contract change date that can be met for
the 1998 crop year is August 31, 1997,
and the final rule must be published as
soon as possible. It is, therefore,
imperative that these provisions be
made final so that reinsured companies
may have sufficient time to implement
these changes. Therefore, public interest
requires the agency to make the rules
effective upon publication.

List of Subjects in 7 CFR Parts 401 and
457

Crop insurance, Safflower seed.
Final Rule

Accordingly, for the reasons set forth
in the preamble, the Federal Crop
Insurance Corporation hereby amends 7
CFR Parts 401 and 457 as follows:

PART 401—GENERAL CROP
INSURANCE REGULATIONS—
REGULATIONS FOR THE 1988 AND
SUBSEQUENT CONTRACT YEARS

1. The authority citation for 7 CFR
part 401 continues to read as follows:

Authority: 7 U.S.C. 1506(l), 1506(p).

2.In 8401.123, the introductory
paragraph is revised to read as follows:

§401.123 Safflower seed crop
endorsement.

The provisions of the Safflower Seed
Crop Insurance Endorsement for the
1988 through the 1997 crop year.

* * * * *

3. Section 401.8 is amended by
revising the introductory text of
paragraph (d) to read as follows:

* * * * *

§401.8 The application and policy.

* * * * *

(d) The application for the 1988 and
succeeding crop years is found at
subpart D of part 400, General
Administrative Regulations (7 CFR
400.37 and 400.38). The provisions of
the Safflower Insurance Policy for the
1988 through 1997 crop years are as
follows:

* * * * *

PART 457—COMMON CROP
INSURANCE REGULATIONS;
REGULATIONS FOR THE 1994 AND
SUBSEQUENT CONTRACT YEARS

4. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

5. Section 457.125 is added to read as
follows:

§457.125 Safflower crop insurance
provisions.

The Safflower Crop Insurance
Provisions for the 1998 and succeeding
crop years are as follows:

FCIC policies:

UNITED STATES DEPARTMENT OF
AGRICULTURE

Federal Crop Insurance Corporation
Reinsured policies:

(Appropriate title for insurance provider)
Both FCIC and reinsured policies:

Safflower Crop Insurance Provisions

If a conflict exists among the Basic
Provisions (§ 457.8), these Crop Provisions,
the Special Provisions, and the Catastrophic
Risk Protection Endorsement, if applicable,
the Special Provisions will control these
Crop Provisions and the Basic Provisions;
and these Crop Provisions will control the
Basic Provisions. The Catastrophic Risk
Protection Endorsement, if applicable, will
control all provisions.

1. Definitions

Days. Calendar days.

FSA. The Farm Service Agency, an agency
of the United States Department of
Agriculture, or a successor agency.

Final planting date. The date contained in
the Special Provisions for the insured crop by
which the crop must initially be planted in
order to be insured for the full production
guarantee.

Good farming practices. The cultural
practices generally in use in the county for
the crop to make normal progress toward
maturity and produce at least the yield used
to determine the production guarantee, and
are those recognized by the Cooperative State
Research, Education, and Extension Service
as compatible with agronomic and weather
conditions in the county.

Harvest. Collecting the safflower seed by
combining or threshing.

Interplanted. Acreage on which two or
more crops are planted in a manner that does

not permit separate agronomic maintenance
or harvest of the insured crop.

Irrigated practice. A method of producing
a crop by which water is artificially applied
during the growing season by appropriate
systems and at the proper times, with the
intention of providing the quantity of water
needed to produce at least the yield used to
establish the irrigated production guarantee
on the irrigated acreage planted to the
insured crop.

Local market price. The cash price per
pound for undamaged safflower (test weight
of 35 pounds per bushel or higher and seed
damage less than 25 percent) offered by
buyers.

Nurse crop (companion crop). A crop
planted into the same acreage as another
crop, that is intended to be harvested
separately, and which is planted to improve
growing conditions for the crop with which
it is grown.

Planted acreage. Land in which seed has
been placed by a machine appropriate for the
insured crop and planting method, at the
correct depth, into a seedbed that has been
properly prepared for the planting method
and production practice. Safflower must
initially be planted in rows. Acreage planted
in any other manner will not be insurable
unless otherwise provided by the Special
Provisions or by written agreement.

Pound. Sixteen ounces avoirdupois.

Practical to replant. In lieu of the
definition of “‘Practical to replant” contained
in section 1 of the Basic Provisions (§457.8),
practical to replant is defined as our
determination, after loss or damage to the
insured crop, based on factors, including but
not limited to moisture availability,
condition of the field, time to crop maturity,
and marketing window, that replanting the
insured crop will allow the crop to attain
maturity prior to the calendar date for the
end of the insurance period. It will not be
considered practical to replant after the end
of the late planting period unless replanting
is generally occurring in the area.

Production guarantee (per acre). The
number of pounds determined by
multiplying the approved APH yield per acre
by the coverage level percentage you elect.

Replanting. Performing the cultural
practices necessary to replace the safflower
seed, including preparing the land and then
replacing the safflower seed in the insured
acreage with the expectation of producing at
least the yield used to determine the
production guarantee.

Value per pound. The cash price per
pound for damaged safflower (test weight
below 35 pounds per bushel, seed damage in
excess of 25 percent, or both).

Written agreement. A written document
that alters designated terms of this policy in
accordance with section 13.

2. Unit Division

(a) Unless limited by the Special
Provisions, a unit as defined in section 1
(Definitions) of the Basic Provisions (§ 457.8)
(a basic unit) may be divided into optional
units if, for each optional unit you meet all
the conditions of this section.

(b) Basic units may not be divided into
optional units on any basis other than as
described in this section.
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(c) If you do not comply fully with these
provisions, we will combine all optional
units that are not in compliance with these
provisions into the basic unit from which
they were formed. We will combine the
optional units at any time we discover that
you have failed to comply with these
provisions. If failure to comply with these
provisions is determined to be inadvertent,
and the optional units are combined into a
basic unit, that portion of the additional
premium paid for the optional units that
have been combined will be refunded to you.

(d) All optional units you selected for the
crop year must be identified on the acreage
report for that crop year.

(e) The following requirements must be
met for each optional unit:

(1) You must have records, which can be
independently verified, of planted acreage
and production for each optional unit for at
least the last crop year used to determine
your production guarantee;

(2) You must plant the crop in a manner
that results in a clear and discernable break
in the planting pattern at the boundaries of
each optional unit;

(3) For each crop year, records of marketed
production or measurement of stored
production from each optional unit must be
maintained in such a manner that permits us
to verify the production from each optional
unit, or the production from each unit must
be kept separate until loss adjustment is
completed by us; and

(4) Each optional unit must meet one or
more of the following criteria, as applicable,
unless otherwise specified by written
agreement:

(i) Optional Units by Section, Section
Equivalent, or FSA Farm Serial Number:
Optional units may be established if each
optional unit is located in a separate legally
identified section. In the absence of sections,
we may consider parcels of land legally
identified by other methods of measure
including, but not limited to Spanish grants,
railroad surveys, leagues, labors, or Virginia
Military Lands, as the equivalent of sections
for unit purposes. In areas that have not been
surveyed using the systems identified above,
or another system approved by us, or in areas
where such systems exist but boundaries are
not readily discernable, each optional unit
must be located in a separate farm identified
by a single FSA Farm Serial Number.

(ii) Optional Units on Acreage Including
Both Irrigated and Non-irrigated Practices:
Optional units may be based on irrigated
acreage and non-irrigated acreage (in those
counties where ‘““non-irrigated’ practice is
allowed in the actuarial table) if both are
located in the same section, section
equivalent, or FSA Farm Serial Number. To
qualify as separate irrigated and non-irrigated
optional units, the non-irrigated acreage may
not continue into the irrigated acreage in the
same rows or planting pattern. The irrigated
acreage may not extend beyond the point at
which the irrigation system can deliver the
quantity of water needed to produce the yield
on which the guarantee is based, except the
corners of a field in which a center-pivot
irrigation system is used will be considered
as irrigated acreage if separate acceptable
records of production from the corners are

not provided. If the corners of a field in
which a center-pivot irrigation system is used
do not qualify as a separate non-irrigated
optional unit, they will be a part of the unit
containing the irrigated acreage. Non-
irrigated acreage that is not a part of a field

in which a center-pivot irrigation system is
used may qualify as a separate optional unit
provided that all other requirements of this
section are met.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

In addition to the requirements of section
3 (Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities) of
the Basic Provisions (§ 457.8), you may select
only one price election for all the safflower
in the county insured under this policy
unless the Special Provisions provide
different price elections by type, in which
case you may select one price election for
each safflower type designated in the Special
Provisions. The price elections you choose
for each type must have the same percentage
relationship to the maximum price offered by
us for each type. For example, if you choose
100 percent of the maximum price election
for one type, you must also choose 100
percent of the maximum price election for all
other types.

4. Contract Changes

In accordance with section 4 (Contract
Changes) of the Basic Provisions (§ 457.8),
the contract change date is August 31
preceding the cancellation date for
California, and December 31 preceding the
cancellation date for all other states.

5. Cancellation and Termination Dates

In accordance with section 2 (Life of
Policy, Cancellation, and Termination) of the
Basic Provisions (8 457.8), the cancellation
and termination dates are:

Cancellation and
termination
dates

State

December 31.
March 15.

[OF 11} {o]1 o |- N
All other states ...................

6. Insured Crop

In accordance with section 8 (Insured
Crop) of the Basic Provisions (§ 457.8), the
crop insured will be all safflower in the
county for which a premium rate is provided
by the actuarial table:

(a) In which you have a share;

(b) That is planted for harvest as safflower
seed;

(c) That is not (unless allowed by the
Special Provisions or by written agreement):

(1) Interplanted with another crop; or

(2) Planted into an established grass or
legume.

7. Insurable Acreage

In addition to the provisions of section 9
(Insurable Acreage) of the Basic Provisions
(8457.8), we will not insure:

(a) Safflower planted on land on which
safflower, sunflower seed, any variety of dry
beans, soybeans, mustard, rapeseed, or lentils
were grown the preceding crop year, unless
other rotation requirements are specified in

the Special Provisions or we agree in writing
to insure such acreage; or

(b) Any acreage of safflower damaged
before the final planting date, to the extent
that the majority of producers in the area
would normally not further care for the crop,
unless the crop is replanted or we agree that
it is not practical to replant.

8. Insurance Period

In accordance with the provisions of
section 11 (Insurance Period) of the Basic
Provisions (§ 457.8), the calendar date for the
end of the insurance period is October 31
immediately following planting.

9. Causes of Loss

In accordance with the provisions of
section 12 (Causes of Loss) of the Basic
Provisions (8§ 457.8), insurance is provided
only against the following causes of loss that
occur during the insurance period:

(a) Adverse weather conditions;

(b) Fire;

(c) Insects, but not damage due to
insufficient or improper application of pest
control measures;

(d) Plant disease, but not damage due to
insufficient or improper application of
disease control measures;

(e) Wildlife, unless proper measures to
control wildlife have not been taken;

(f) Earthquake;

(9) Volcanic eruption; or

(h) Failure of the irrigation water supply,
if caused by an insured cause of loss that
occurs during the insurance period.

10. Replanting Payment

(a) In accordance with section 13
(Replanting Payment) of the Basic Provisions
(8457.8), a replanting payment is allowed if
the crop is damaged by an insurable cause of
loss to the extent that the remaining stand
will not produce at least 90 percent of the
production guarantee for the acreage and it
is practical to replant.

(b) The maximum amount of the replanting
payment per acre will be the lesser of 20
percent of the production guarantee or 160
pounds, multiplied by your price election,
multiplied by your insured share.

(c) When safflower is replanted using a
practice that is uninsurable as an original
planting, the liability on the unit will be
reduced by the amount of the replanting
payment. The premium amount will not be
reduced.

11. Duties In The Event of Damage or Loss

In accordance with the requirements of
section 14 (Duties in the Event of Damage or
Loss) of the Basic Provisions (§ 457.8), the
representative samples of the unharvested
crop must be at least 10 feet wide and extend
the entire length of each field in the unit. The
samples must not be harvested or destroyed
until the earlier of our inspection or 15 days
after harvest of the balance of the unit is
completed.

12. Settlement of Claim

(a) We will determine your loss on a unit
basis. In the event you are unable to provide
separate acceptable production records:

(1) For any optional unit, we will combine
all optional units for which such production
records were not provided; or
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(2) For any basic unit, we will allocate any
commingled production to such units in
proportion to our liability on the harvested
acreage for the unit.

(b) In the event of loss or damage covered
by this policy, we will settle your claim by:

(1) Multiplying the insured acreage by its
respective production guarantee;

(2) Multiplying each result in section
12(b)(1) by the respective price election;

(3) Totaling the results in section 12(b)(2);

(4) Multiplying the total production to be
counted of each type if applicable, (see
section 12(c)) by the respective price
election;

(5) Totaling the results in section 12(b)(4);

(6) Subtracting the results from the total in
section 12(b)(5) from the results in section
12(b)(3); and

(7) Multiplying the result in section
12(b)(6) by your share.

(c) The total production to count (in
pounds) from all insurable acreage on the
unit will include:

(1) All appraised production as follows:

(i) Not less than the production guarantee
per acre for the acreage:

(A) That is abandoned;

(B) Put to another use without our consent;

(C) That is damaged solely by uninsured
causes; or

(D) For which you fail to provide
acceptable production records;

(ii) Production lost due to uninsured
causes;

(iii) Unharvested production (mature
unharvested production may be adjusted for
quality deficiencies and excess moisture in
accordance with section 12(d)); and

(iv) Potential production on insured
acreage that you intend to put to another use
or abandon, if you and we agree on the
appraised amount of production. Upon such
agreement, the insurance period for that
acreage will end when you put the acreage
to another use or abandon the crop. If
agreement on the appraised amount of
production is not reached:

(A) If you do not elect to continue to care
for the crop, we may give you consent to put
the acreage to another use if you agree to
leave intact, and provide sufficient care for,
representative samples of the crop in
locations acceptable to us (The amount of
production to count for such acreage will be
based on the harvested production or
appraisals from the samples at the time
harvest should have occurred. If you do not
leave the required samples intact, or fail to
provide sufficient care for the samples, our
appraisal made prior to giving you consent to
put the acreage to another use will be used
to determine the amount of production to
count); or

(B) If you elect to continue to care for the
crop, the amount of production to count for
the acreage will be the harvested production,
or our reappraisal if additional damage
occurs and the crop is not harvested; and

(2) All harvested production from the
insurable acreage.

(d) Mature safflower may be adjusted for
excess moisture and quality deficiencies. If
moisture adjustment is applicable, it will be
made prior to any adjustment for quality.

(1) Production will be reduced by 0.12
percent for each 0.1 percentage point of

moisture in excess of 8 percent. We may
obtain samples of the production to
determine the moisture content.

(2) Production will be eligible for quality
adjustment if such production:

(i) Has a test weight below 35 pounds per
bushel;

(ii) Has seed damage in excess of 25
percent; or

(iii) Contains substances or conditions that
are identified by the Food and Drug
Administration or other public health
organizations of the United States as being
injurious to human or animal health.

(3) Quality will be a factor in determining
your loss only if:

(i) The deficiencies, substances, or
conditions resulted from a cause of loss
against which insurance is provided under
these crop provisions and that occurred
within the insurance period;

(ii) The deficiencies, substances, or
conditions result in a value per pound that
is less than the local market price;

(iii) All determinations of these
deficiencies, substances, or conditions are
made using samples of the production
obtained by us or by a disinterested third
party approved by us; and

(iv) The samples are analyzed by a grader
licensed to grade safflower under the
authority of the Agricultural Marketing Act
or the United States Warehouse Act with
regard to deficiencies in quality, or by a
laboratory approved by us with regard to
substances or conditions injurious to human
or animal health. Test weight for quality
adjustment purposes may be determined by
our loss adjuster.

(4) Safflower production that is eligible for
quality adjustment, as specified in sections
12(d)(2) and (3), will be reduced as follows:

(i) In accordance with the quality
adjustment factors contained in the Special
Provisions; or

(i) If quality adjustment factors are not
contained in the Special Provisions:

(A) By determining the value per pound
and the local market price on the earlier of
the date such quality adjusted production is
sold or the date of final inspection for the
unit. Discounts used to establish the value
per pound will be limited to those which are
usual, customary, and reasonable. The value
per pound will not be reduced for:

(1) Moisture content;

(2) Damage due to uninsured causes; or

(3) Drying, handling, processing, or any
other costs associated with normal
harvesting, handling, and marketing of
safflower. We may obtain values per pound
from any buyer of our choice. If we obtain
values per pound from one or more buyers
located outside your local market area, we
will reduce such values per pound by the
additional costs required to deliver the
production to those buyers.

(B) Divide the value per pound by the local
market price to determine the quality
adjustment factor; and

(C) Multiply the adjustment factor by the
number of pounds of the damaged
production remaining after any reduction
due to excessive moisture to determine the
net production to count.

(e) Any production harvested from other
plants growing in the insured crop may be

counted as production of the insured crop on
a weight basis.

3. Written Agreement

Terms of this policy which are specifically
designated for the use of written agreement
may be altered by written agreement in
accordance with the following:

(a) You must apply in writing for each
written agreement no later than the sales
closing date, except as provided in section
13(e);

(b) The application for a written agreement
must contain all variable terms of the
contract between you and us that will be in
effect if the written agreement is not
approved;

(c) If approved by us, the written
agreement will include all variable terms of
the contract, including, but not limited to,
crop type or variety, the guarantee, premium
rate, and price election;

(d) Each written agreement will only be
valid for one year (If the written agreement
is not specifically renewed the following
year, insurance coverage for subsequent crop
years will be in accordance with the printed
policy); and

(e) An application for a written agreement
submitted after the sales closing date may be
approved if, after a physical inspection of the
acreage, it is determined that no loss has
occurred and the crop is insurable in
accordance with the policy and written
agreement provisions.

Signed in Washington, D.C., on August 4,
1997.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 97-20914 Filed 8-7-97; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1493
RIN 0551-AA35

CCC Facility Guarantee Program (FGP)
AGENCY: Commodity Credit Corporation,

USDA.

ACTION: Interim rule with request for
comment.

SUMMARY: This interim rule provides for
facility payment guarantees to be issued
by the Commodity Credit Corporation
(CCC). The guarantees are to be issued
in connection with sales of goods or
services to establish or improve
agricultural-related facilities in
emerging markets to expand exports of
U.S. agricultural commodities or
products.

DATES: Effective date: August 8, 1997.
Comment date: Comments due on or
before October 7, 1997.

ADDRESSES: Comments must be
submitted in writing to L.T. McElvain,
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Director, CCC Operations Division,
Foreign Agricultural Service, U.S.
Department of Agriculture (USDA), Stop
1035, Washington, DC 20250-1035;
FAX (202) 720-2949. All comments
received will be available for public
inspection at the U.S. Department of
Agriculture, Room 4523-S, 1400
Independence Avenue, SW,
Washington, DC 20250 during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
William S. Hawkins, Branch Chief, or
Mark A. Rasmussen, Agricultural
Marketing Specialist, Export Programs
Survey & Review Branch, CCC
Operations Division, Foreign
Agricultural Service, U.S. Department of
Agriculture (USDA), Stop 1035,
Washington, DC 20250-1035; telephone
(202) 720-3241 or 720-1537; FAX (202)
720-0938.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

This rule has been determined to be
significant and was reviewed by the
Office of Management and Budget
(OMB) under Executive Order 12866.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this interim rule since CCC
is not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of rulemaking with respect to the
subject matter of this rule.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Environmental Evaluation

The Foreign Agricultural Service
(FAS) is excluded from the
requirements of preparing procedures to
implement the National Environmental
Policy Act and is categorically excluded
from the preparation of an
Environmental Assessment or
Environmental Impact Statement unless
the Administrator of FAS determines
that an action may have a significant
environmental effect. 7 CFR 1b.4(b)(7).
The Administrator has made no such
determination with respect to this
action.

Paperwork Reduction Act

In accordance with provisions of the
Paperwork Reduction Act of 1995, CCC
will submit an emergency information
collection request (ICR) for the

reinstatement of the Facility Guarantee
Program (FGP) submission.

Title: The Facility Guarantee Program.

OMB Control Number: 0551-0032.

Type of Request: Reinstatement, with
change, of previously-approved
collection for which approval has
expired.

Abstract: The information to be
collected under the Office of
Management and Budget (OMB)
Number 0551-0032 is needed to enable
the CCC to effectively administer the
FGP. The information collection will be
used by the CCC to determine the
eligibility of applications. CCC
considers this information to be
essential to prudent eligibility
determinations. Failure to make sound
decisions in providing payment
guarantees for the sale of goods and
services may negatively impact exports
of U.S. agricultural commodities and
products.

The FGP information collection is
similar to those for the Export Credit
Guarantee (GSM-102) Program and the
Intermediate Export Credit Guarantee
(GSM-103) Program (OMB control
number 0551-004). The information
collection for the FGP differs primarily
as follows:

(1) The applicant, in order to receive
a payment guarantee, provides
information evidencing that the
exported goods and services used to
develop improved infrastructure will
primarily benefit exports of U.S.
agricultural commodities and products;
(2) The applicant is required to certify
that the value of non-U.S. components
of goods and services is less than 50
percent of the contract value covered
under the payment guarantee.

Estimate of Burden: The public
reporting burden for this information
collection is estimated to average 0.6
hours per response.

Respondents: Agricultural equipment
manufacturers and exporters.

Estimated Number of Respondents:
25.

Estimated Number of Responses per
Respondent: 11.

Estimated Total Annual Burden on
Respondents: 159.

Topics for comments include: (a)
Whether the collection of information is
necessary for the proper performance of
the functions of the CCC, including
whether the information will have
practical utility; (b) the accuracy of the
CCC’s estimate of burden including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who

are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments should be submitted in
accordance with the Dates section above
and sent to the Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
D.C. 20503; and to L.T. McElvain,
Director, CCC Operations Division,
Foreign Agricultural Service, U.S.
Department of Agricultural (USDA),
Stop 1035, Washington, DC 20250—
1035. Copies of this information
collection can be obtained from Valerie
Countiss, Agency Information
Collection Coordinator, at telephone
(202) 720-6713.

OMB is required to make a decision
concerning the collection(s) of
information contained in these interim
regulations between 30 and 60 days
after the publication of this document in
the Federal Register. Therefore, a
comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of publication. This does
not affect the deadline for the public to
comment to the Department of
Agriculture on the FGP regulations.

All responses will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.

Executive Order 12778

This interim rule has been reviewed
under Executive Order 12778. Civil
Justice Reform. The interim rule has
preemptive effect with respect to any
state or local laws, regulations, or
policies which conflict with the
provisions of this rule. The rule does
not have a retroactive effect. The interim
rule requires that certain administrative
remedies be exhausted before suit may
be filed.

Summary of Benefit-Cost Analysis

The benefit-cost analysis identifies
and estimates potential benefits and
costs attributed to provisions of this
interim rule, which has been designated
as “Significant.” These provisions
include application requirements and
program procedures. The changes in the
program made by this rule are expected
to have only limited economic effect
and are not expected to increase
administrative workload of the Federal
Government. Provisions of the Federal
Agriculture Improvement and Reform
Act of 1996 (the 1996 Act) which target
emerging markets lower estimated
subsidy costs by $2.5 million in FY
1997. Proposed foreign content
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provisions will provide participants
with fewer restrictions when negotiating
terms and conditions of a sales
transaction.

Request for Public Comment

The need for immediate action by
CCC is predicated by two of the 1996
Act’s amendments to the Food,
Agriculture, Conservation, and Trade
Act of 1990, as amended (1990 Act). The
1996 Act (1) expanded the field of
eligible countries to include emerging
markets and (2) provided the Secretary
of Agriculture the authority to
determine and select the emerging
markets. These changes reflect the
importance of CCC being able to quickly
respond to fleeting opportunities for
increasing U.S. agricultural exports to
emerging market countries, often in
volatile and unpredictable
circumstances, while at the same time
enhancing and helping stabilize the
rural business systems of those
countries whose economies are in
transition.

In addition, in order to implement a
program to make available such credit
in a timely manner and in a manner that
will provide a more uniform
distribution of funds in each fiscal year,
it has been determined that this rule
shall become effective upon publication
in the Federal Register. However,
comments are requested with respect to
the provisions of this rule and will be
taken into consideration in the
development of the final rule.
Comments should be submitted to the
person indicated in the section titled
ADDRESSES.

Background
A. Statutory Authority

CCC provides export credit guarantees
for export sales of U.S. agricultural
commodities under the Export Credit
Guarantee (GSM-102) program and the
Intermediate Export Credit Guarantee
(GSM-103) program. The programs are
authorized by section 202 of the
Agricultural Trade Act of 1978 as
amended (1978 Act). Section 1542(a) of
the 1990 Act provides that CCC make
available, for fiscal years 1996 through
2002, not less than $1 billion in direct
credits or export credit guarantees for
agricultural exports to emerging markets
available under the 1978 Act. A portion
of such credit guarantees must, in
accordance with section 1542(b) of the
1990 Act, be made available for the
export of goods and services for
agricultural facilities. Guarantees are to
be made available if the Secretary of
Agriculture determines that such
guarantees will primarily promote the

export of United States agricultural
commodities and products thereof.
Specifically, eligible projects must
provide for (1) the establishment or
improvement of agricultural facilities in
emerging markets, or (2) for the
provision of goods or services in
emerging markets, by U.S. persons to
improve handling, marketing,
processing, storage, or distribution of
imported agricultural commodities or
products in such markets. The phrase
“establishment or improvement of
facilities” allows for varied types of
projects ranging from the sale of
equipment (e.g., refrigeration,
processing, transportation) and other
goods needed to alleviate impediments
to increasing export sales of U.S.
agricultural commodities, to providing
services, such as equipment installation,
testing, and training to facilitate
achievement of the same purposes.

Section 1542(b) further requires CCC
to give priority to projects that (1)
encourage the privatization of the
agricultural sector in emerging markets,
(2) benefit private farms or cooperatives
in emerging markets, and (3) are
supported by nongovernmental persons
who agree to assume a relatively larger
share of the costs.

Section 1542(f) of the 1990 Act
defines “emerging market”” as any
country that the Secretary of Agriculture
determines (1) is taking steps towards a
market-oriented economy through food,
agriculture, or rural business sectors of
the economy of the country and (2) has
the potential to provide a viable and
significant market for United States
agricultural commodities or their
products.

B. Legislative History

CCC published an FGP interim rule
on March 1, 1993, (58 FR 11786) in
response to the 1990 Act. The 1990 Act
required CCC to develop an export
credit guarantee program for facilities in
countries that were determined by the
President to be emerging democracies.
However, the FGP was not made
operational before the authority expired
on September 31, 1995. Congress
changed the targeting of the FGP in the
1996 Act to countries determined by the
Secretary of Agriculture to be emerging
markets. The interim rule was deleted
effective November 18, 1994 when CCC
revised 7 CFR part 1493 and issued a
final rule on the GSM-102 and GSM—
103 programs.

C. Summary of Comments—1993
Interim Rule

The Commodity Credit Corporation
(CCC) received eleven comments from
eight different sources in response to the

Facility Guarantee Program (FGP)
Interim Rule published March 1, 1993
in the Federal Register. The
commenters included three equipment
manufacturers, three animal health
product manufacturers, the Office of the
Inspector General, and a market
research firm which submitted three
separate responses.

Three comments were project
proposals that did not comment on the
regulatory aspects of the rule.

Three comments addressed the
definition of “‘acceptable substitute.”
This definition was required by law in
the 1990 Farm Act to be included in the
FGP rule. The commenters’ believed
that CCC misinterpreted the intent of
the law and requested that CCC change
the definition of acceptable substitute.
This recommendation now is
unnecessary. The term acceptable
substitute was deleted from the 1996
Farm Act. Accordingly, CCC has
dropped the definition from the rule
under consideration.

One commenter suggested that CCC
explain in the preamble of the
regulation how CCC arrived at defining
“close geographical location of
countries’ to be 1,000 miles from the
target country. The law states that CCC
may not provide credit guarantees to
projects that may primarily benefit
countries in close geographical location
to the target country. CCC believes this
definition does not improve the program
and has dropped this definition from
the interim rule. The objective of the
FGP is to primarily benefit U.S.
agricultural exports. In meeting this
objective, no country, except the U.S.,
without regard to geographic proximity
to the targeted emerging market, may
primarily benefit from a FGP project.

One commenter requested that CCC
provide 100 percent guarantee coverage
on principal and interest for letters of
credit extended by a foreign bank. CCC
disagrees. If CCC provides 100 percent
coverage on principal and interest it
loses the risk sharing mechanism
inherent in CCC’s export credit
programs. Risk sharing is necessary
because CCC does not have the
resources required to perform project
specific financial and risk analysis.
Therefore, to keep CCC’s default rate at
acceptable levels, risk sharing is
essential. CCC believes that risk sharing
in the FGP results in more efficient use
of its limited resources.

One commenter requested CCC
provide a statement in the regulations to
include grain/food processing
equipment as eligible projects under the
FGP. The commenter indicated that the
interim rule was unclear on this point.
CCC disagrees. The regulations provide
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that the FGP may guarantee credit
extended for sales of equipment and
services that improve handling,
processing, storage or distribution of
imported agricultural commodities. This
program purpose clearly addresses sales
of grain/food processing equipment.

One commenter also suggested that
CCC qualify Russian banks other than
those qualified to participate under the
U.S. Export Import Bank (Eximbank)
programs. CCC reviews foreign banks
against an established set of eligibility
criteria. These criteria may include
financial and economic factors similar
to those reviewed by Eximbank. CCC
qualifies all foreign banks expressing a
desire to participate in our programs if
they meet these criteria.

One commenter recommended that
CCC reach out to the food processing
industries and agribusiness sector in
target countries to promote the use of
the program. The commenter pointed
out that linking agricultural equipment
sales to commodity sales may benefit
the U.S. equipment manufacturers and
agricultural export industries. CCC
agrees and will endeavor to promote the
FGP to these sectors in targeted
emerging markets.

One commenter suggested that CCC
adopt a competitive bidding process for
projects to ensure the most cost effective
bidder on a project receives the
guarantee. CCC disagrees. This
suggestion indicates a fundamental
misunderstanding of the program. CCC
does not plan to solicit FGP applications
for specific types of projects. FGP
applicants will propose projects and
CCC will determine if such projects
meet the criteria of the program.

One commenter suggested that project
requirements (the information requested
by CCC to determine if a FGP guarantee
will be approved) be published in the
regulation and not the program
announcement. CCC agrees and has
included such requirements in the
regulation (7 CFR 1493.240 and
1493.250).

One commenter suggested that CCC
explain why the application fee is $200
in the preamble of the interim rule. CCC
agrees. Simply, the $200 application fee
serves as a disincentive to the
submission of speculative applications,
and a means to defray a portion of CCC’s
administrative costs.

One commenter requested the FGP
application include detailed financial
information on the buyer. The
commenter also specifically
recommended the application require
plans for servicing the guaranteed loan
through field inspections, obtaining
periodic financial statements, a
description of any liens against the

buyer, information concerning litigation
against and defaults by the buyer, and
the use of consultants in preparing the
application. The commenter suggested
further that the application require a
description of planned insurance
coverage (i.e. life, hazard, flood) and the
names of foreign regulatory agencies
that would require permits, licenses, or
other clearances that would impact the
facility. CCC disagrees. The
commenter’s concern appears to be in
regard to assessing buyer or project risk.
Assessing the ability of the buyer to
successfully manage a facility or
whether the facility will succeed
financially is the role of the foreign
bank. CCC’s guarantee covers the risk of
default of the foreign bank on the
repayment obligation to the exporter or
their U.S. bank assignee.

Two commenters referred to the
application requirements concerning
evidence of primary benefits to U.S.
agricultural exports. One commenter
recommended that the application
requirements concerning primary
benefit not overburden the applicant.
The commenter recommended that CCC
streamline paperwork requirements and
reduce project approval lead time. The
second commenter recommended that
the interim rule require applicants to
provide evidence of how a project
proposal will benefit U.S. agricultural
exports. CCC believes that the overall
goal of the FGP is to promote U.S.
agricultural exports. Sufficient
information must be required from
applicants in order for CCC to fully
evaluate project proposals and the
effects projects will have on U.S.
agricultural exports. CCC has made
many improvements in the interim rule
to streamline the application process in
comparison to the process outlined by
the 1993 interim rule. However, CCC
remains open to recommendations that
specifically address how CCC may
streamline the application review
procedures and reduce project proposal
lead time.

One commenter suggested that CCC
request information from the applicant
regarding the procurement funding or
guarantees from sources outside of CCC.
CCC agrees and has included this
recommendation in the regulation
(8 1493.240(a)(22)).

One commenter recommended that
the application include the names of
attorneys, accountants and other parties
engaged in preparing the application.
CCC disagrees. Applications submitted
under all CCC export programs are
required to be signed by a principal of
the company applying for a guarantee.
CCC believes this is sufficient in
addressing any concerns regarding the

veracity of the information contained in
the application.

One commenter suggested CCC
expand the definition of a ““U.S. person”
so that CCC may determine if the
applicant fulfills this criteria without
seeking additional information. CCC
believes that program qualifications
respond to the commenter’s concern.
CCC qualifies applicants following a
review of documents such as the articles
of incorporation, partnership or
registration of proprietorship that may
permit CCC to determine if an applicant
is a legally registered U.S. business
entity.

D. The FGP Addresses a Market Failure

The FGP is designed to address a
specific market failure. Many emerging
markets lack sufficient infrastructure to
support expansion of agricultural
commodity imports. The demand for
capital financing in emerging markets is
significant. Agri-business projects must
compete with other infrastructure
development for the limited capital
available. The market failure that arises
is that private sector financial
institutions may be unwilling to provide
credit to agri-business projects, at a
reasonable cost. This market failure may
be more pervasive for small and
medium size enterprises than for larger
companies. The availability of CCC’s
guarantee under the FGP provides an
opportunity for U.S. private sector
financial institutions to provide credit
to a foreign bank that will, in-turn,
finance infrastructure projects at a
reasonable cost. Such credit extension is
unlikely to occur without the benefit of
CCC'’s credit guarantee.

The market failure that FGP
addresses, particularly for small and
medium size enterprises, is viewed as
normally being below the threshold
level for multi-lateral and the regional
development banks to consider
extending financing or guarantees.

E. Exporter and Project Eligibility

CCC will make export credit
guarantees available in the form of
facility payment guarantees. Section
1542(b) of the 1990 Act provides that an
exporter must be a “U.S. person” to be
eligible for a facility payment guarantee.
Under this interim rule, exporters must
also furnish certain information and
certifications to CCC in order to be
eligible to receive payment guarantees.

Eligible projects must establish or
improve agriculture-related facilities in
an emerging market. For CCC to approve
a facility payment guarantee such
projects must primarily promote the
export of U.S. agricultural commodities
or products. For CCC to make such a
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determination, the exporter must
convince CCC that the issuance of a
facility payment guarantee will cause
exports of U.S. agricultural commodities
or products to the emerging market to
increase:

(1) To a greater degree than similar
exports from other countries;

(2) To levels significantly above those
expected in the absence of providing the
facility payment guarantee; and

(3) For five years or until the facility
payment guarantee expires, whichever
comes first.

F. Program Implementation

The FGP will be administered by the
Office of the General Sales Manager
(GSM), Foreign Agricultural Service,
U.S. Department of Agriculture, on
behalf of CCC. Initially, CCC will
consider projects of limited size in a
limited number of emerging markets.
The effectiveness of the program will be
assessed in view of the comments
received on the interim rule and after a
number of facility payment guarantees
have been issued. The GSM will
periodically issue program
announcements inviting submissions by
exporters of applications for facility
payment guarantees. These program
announcements will identify emerging
markets, indicate maximum guarantee
coverage, and provide other pertinent
information.

CCC will review applications and
provide to the exporter a preliminary
commitment letter if an application
meets the standards of the regulations
and appears to represent the best use of
CCC’s resources. CCC may also request
additional information to clarify or
supplement an application. CCC may
reject applications that do not appear to
meet program objectives or for other
sufficient reasons.

Upon receiving a letter of preliminary
commitment from CCC, the exporter has
six months to submit a final application.
Such final application must contain
information confirming, updating, and
supplementing information previously
provided. If CCC approves the final
application, it will issue a letter of final
commitment requiring the exporter to
pay an exposure fee before a facility
payment guarantee is issued. CCC will
issue a facility payment guarantee when
the amount of the exposure fee has been
paid in full.

G. Credit Terms and Risk Coverage

The terms of CCC’s coverage will be
set forth in each facility payment
guarantee. These will conform to
pertinent rules of the Organization for
Economic Cooperation and
Development (OECD) Arrangement on

Guidelines for Officially Supported
Export Credits (Arrangement). Copies of
the OECD Arrangement and
classification of country categories are
available from: The Director, Office of
Trade Finance, Department of Treasury,
Room 4448, 1500 Pennsylvania Avenue,
NW, Washington DC 20220. The OECD
Arrangement sets out the most favorable
terms allowable for government credits
and guarantees. For example, pursuant
to the Arrangement, the exporter must
oblige the importer to comply with
CCC'’s initial payment requirement
(81493.230(c)). This requires the
importer to pay the exporter at least 15
percent of the net contract value. The
net contract value is equal to the
contract value minus (a) the value of
goods that are not U.S. goods; and (b)
the cost of services that are not U.S.
services (except those services the
exporter requests CCC to determine are
vital to the success of the project and
approved to be included in the net
contract value (8 1493.260(b)(1))).

CCC will initially offer facility
payment guarantee coverage of 95
percent of the facility base value. This
value is the amount of the net contract
value that remains after deducting the
amount paid in accordance with the
initial payment requirement, and the
value of any discounts or allowances
(8 1493.260(b)(2)). CCC will also cover
interest on a variable rate basis. The
method of determining the variable
interest rate coverage will be indicated
in program announcements and in each
payment guarantee. The interim rule
also provides that the maximum interest
rate, when determined by CCC, will not
exceed the average investment rate of
the most recent Treasury 52-week bill
auction in effect at that time.

H. Guidelines for U.S. Content

CCC used certain guidelines relating
to the inclusion and valuation of goods
that are not U.S. goods, services that are
not U.S. services, and imported
components of U.S. goods in sales
transactions covered under this
program. The most important of these
guidelines are summarized below:

1. FGP payment guarantees are
derived only from that portion of an
exporter’s sales contract that represents
(a) U.S. goads, (b) U.S. services, and (c)
any services that are not U.S. services
that CCC determines are vital to the
success of the project and are approved
by CCC for coverage. This derived value
is called net contract value
(81493.260(b)(1)). Any other goods or
services included in the exporter’s
contract (e.g., foreign goods that are not
components of U.S. goods, goods not
exported from the U.S., and foreign

services not approved by CCC) cannot
be included in net contract value.

2. U.S. goods may include imported
components that are assembled,
processed or manufactured into goods
within, and exported from, the U.S.
Services that are not U.S. services (e.g.,
foreign flag freight (e.g., ocean, air), and
related insurance, ship discharge
operations, inland transportation)
provided by persons who are not
citizens or legal residents of the U.S.
may receive guarantee coverage only if
approved by CCC. Most likely CCC will
approve such services if they are
determined to be vital to the success of
the project.

3. In addition to the above
requirements, CCC will issue a facility
payment guarantee only if the value of
covered imported components,
combined with the cost of covered
services that are not U.S. services, meet
the 50 percent minimum U.S. content
test (8§ 1493.260(d)). This means that
those components and services must
represent less than 50 percent of the net
contract value. The 50 percent
determination is made on an aggregate
or cumulative basis as exports of goods
and services occur, not item by item.
For example, more than 50 percent of
the value of a single piece of equipment
may be comprised of imported
components so long as the total value of
covered imported components and cost
of services that are not U.S. services
remain less than 50 percent of net
contract value for all goods and services.

To make the above 50 percent
determination, imported components
are valued at their declared customs
value or, in the absence of specific
information regarding declared customs
value, the fair wholesale market value of
the components in the U.S. at the time
they are acquired by the exporter. The
costs of services that are not U.S.
services are the actual amounts paid by
the exporter for the services in an arms-
length transaction, or, in the absence of
such a transaction, the fair market value
of the services at the time the services
were provided.

4. Imported raw materials (such as
iron, steel, nuts, and bolts) which are
processed, assembled or manufactured
in the U.S. are automatically included
in CCC’s coverage and are not counted
as imported components for the purpose
of the 50 percent minimum U.S. content
test (8 1493.260(d)). CCC will rely on
commercial practice and
communication with participants to
resolve issues that may arise regarding
raw materials.
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I. CCC’s Payment Guarantee Mechanism
and Claims Procedure

CCC guarantees the exporter, or the
exporter’s assignee, against defaults by a
foreign bank under its irrevocable letter
of credit or related obligation. In the
event of such a default, the exporter or
the exporter’s assignee must notify CCC
within a ten day period, and may file a
claim with CCC within six months. CCC
will pay the guaranteed amount of the
claim plus eligible interest if all
required claims documentation has been
received, including an instrument
subrogating to CCC the rights of the
exporter and, if applicable, the
exporter’s assignee, to the amount of
payment in default. Recoveries made by
CCC pursuant to the subrogated rights,
or from any source whatsoever, are
shared between CCC and the exporter or
exporter’s assignee on a pro rata basis
determined by their respective interests
in such recoveries. In the event that
monies are recovered by the exporter or
the exporter’s assignee from any source
whatsoever, these must be paid to CCC
which will include them in pro rata
sharing. The Appendix to § 1493.320
contains an example of pro rata sharing
of recoveries.

J. Example: Typical Transaction

A typical transaction eligible for
coverage under a facility payment
guarantee could be as follows: CCC
issues a program announcement inviting
U.S. persons to apply for facility
payment guarantees in connection with
eligible projects in a specified emerging
market. The program announcement
states that the terms of coverage will be
95 percent of the facility base value
(8 1493.260(b)(2)). An exporter responds
by submitting an application for the
export sale of goods and services to an
importer in the emerging market. The
goods and services have a contract value
of $2.2 million, of which $200,000
represents goods that are not U.S. goods
which are not further processed,
assembled, or manufactured into U.S.
goods and services that are not U.S.
services for which no CCC coverage is
sought. Those goods and services are
subtracted from the contract value to
provide the net contract value of $2.0
million (8 1493.260(b)(1)). The exporter
does not expect any discounts and
allowances to be provided.

The combined value or cost of
covered imported components
contained in U.S. goods and services
that are not U.S. services for which CCC
coverage is requested is $650,000. This
represents 32.5 percent of the net
contract value. Because this is less than
50 percent, the sale meets the U.S.

content test (§ 1493.260(d)). The
exporter indicates that the importer, in
order to comply with the initial
payment requirement (15 percent of the
net contract value), will pay the
exporter $300,000.

The net contract value ($2 million)
minus the initial payment requirement
($300,000), minus discounts and
allowances (zero), equals the facility
base value ($1,700,000) to which CCC’s
rate of coverage applies. The payment
guarantee would thus show a
guaranteed value of 95 percent of
$1,700,000, or $1,615,000 as shown
below. The facility payment guarantee
would also indicate how eligible
interest would be covered on a variable
rate basis, consistent with relevant
program announcements.

Example
(1) Contract Value .................... $2,200,000
(a) minus: Goods and
services that are not
U.S. goods and services
and are not approved
for coverage by CCC ..... 200,000
(2) Equals: Net Contract Value 2,000,000
(a) minus: Initial Payment
(15% of net contract
value) ...ooccceiiiiiiiiies 300,000
(b) minus: Discounts and
Allowances ............c...... 0
(3) equals: Facility Base Value 1,700,000
(4) Guaranteed Value (95 per-
cent of $1,700,000) ............... 1,615,000

Exporters should recognize that the
maximum liability for a claim
(81493.310(b)), under certain
circumstances, may turn out to be less
than $1,615,000. Under § 1493.310(b),
CCC'’s liability is limited to the lesser of:
(1) The guaranteed value as provided in
the facility payment guarantee, plus
eligible interest, or (2) the guaranteed
percentage of a value called the
exported value indicated in the
evidence of export report(s), plus
eligible interest. The exported value is
the net contract value of the goods or
services exported minus (a) the initial
payment and (b) the dollar amount of
any discounts and allowances
(81493.280(a)(7)). Thus, if for any
reason, the exported value decreases,
the dollar amount of coverage would
decrease. For example, the exported
value would be less if fewer goods and
services are exported,; if the value of
goods and services exported decreases
from the value originally reported to
CCC; if discounts or allowances, not
foreseen at the time of application, are
provided; or if payments by the
importer exceed the initial payment
requirement.

List of Subjects in 7 CFR Part 1493

Administrative practice and
procedures, Agricultural commodities,
Agriculture, Banks, Banking, Business
and industry, Credit, Exports, Finance,
Foreign banks, Guaranteed loans,
Reporting and recordkeeping
requirements.

Accordingly, Part 1493 of Title 7 is
amended as follows:

PART 1493—[AMENDED]

1. The authority citation for Part 1493
continues to read as follows:

Authority: 7 U.S.C. 5602, 5622, 5661, 5662,
5663, 5664, 5676, 15 U.S.C. 714b(d), 714c(f).

2. By adding a new subpart C to read
as follows:

Subpart C—CCC Facility Guarantee
Program (FGP) Operations

Sec.

1493.200
1493.210
1493.220

General statement.

Definition of terms.

Exporter eligibility.

1493.230 Eligible transactions.

1493.240 Initial application and letter of
preliminary commitment.

1493.250 Final application and issuance of
a facility payment guarantee

1493.260 Facility payment guarantee.

1493.270 Certifications.

1493.280 Evidence of export report.

1493.290 Proof of entry.

1493.300 Notice of default and claims for
loss.

1493.310

1493.320

1493.330

Payment for loss.
Recovery of losses.
Miscellaneous provisions.

Subpart C—CCC Facility Guarantee
Program (FGP) Operations

§1493.200 General statement.

This subpart governs the Commodity
Credit Corporation’s (CCC) Facility
Guarantee Program (FGP). CCC will
issue facility payment guarantees for
project applications meeting the terms
and conditions of the Facility Guarantee
Program (FGP) and where private sector
financing is otherwise not available.
This subpart describes the criteria and
procedures for applying for a facility
payment guarantee, and contains the
general terms and conditions of such a
guarantee. These general terms and
conditions may be supplemented by
special terms and conditions specified
in program announcements or notices to
participants published prior to the
issuance of a facility payment guarantee
and, if so, will be incorporated by
reference on the face of the facility
payment guarantee issued by CCC.

§1493.210 Definition of terms.

Terms set forth in this subpart will
have the following meaning:
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Assignee. A financial institution in
the United States which, for adequate
consideration given, has obtained the
legal rights to receive payment under
the facility payment guarantee.

CCC. The Commodity Credit
Corporation, an agency and
instrumentality of the United States
within the U.S. Department of
Agriculture, authorized pursuant to the
Commodity Credit Corporation Charter
Act of 1948, as amended, 15 U.S.C. 714
et seq., and subject to the general
supervision and direction of the
Secretary of Agriculture.

Contacts P/R. A notice issued by
Foreign Agricultural Service, U.S.
Department of Agriculture (FAS/USDA)
by public press release which contains
specific names, addresses, and
telephone and facsimile numbers of
contacts within FAS/USDA and CCC.
The Contacts P/R also contains details
about where to submit information
required to qualify for program
participation, to apply for payment
guarantees, to request amendments of
facility payment guarantees, to submit
evidence of export reports, and to give
notices of default and file claims for
loss.

Contract value. The total negotiated
dollar amount for the export sale of

goods and services to emerging markets.

Date of export for goods. The on-
board date of an ocean bill of lading or
an airway bill, the on-board ocean
carrier date of an intermodal bill of
lading; or, if exported by rail or truck,
the date of entry shown on an entry
certificate or similar document issued
and signed by an official of the
government of the importing country.

Date of export for services. The date
interest begins to accrue on credit
extended to cover payment for services,
except for freight and marine insurance
where the date of export is the same
date as for the goods exported.

Discounts and allowances. Any
consideration provided directly or
indirectly, by or on behalf of an
exporter, to an importer in connection
with a sale of goods or services, in
excess of the value of such goods or
services. Discounts or allowances
include, but are not limited to, the
provision of additional goods, services
or benefits; the promise to provide
additional goods, services or benefits in
the future; financial rebates; the
assumption of any financial or
contractual obligation; or the whole or
partial release of the importer from any
financial or contractual obligation.

Facility. An opportunity or project
that improves the handling, marketing,
processing, storage, or distribution of

imported agricultural commodities or
products.

GSM. The General Sales Manager,
Foreign Agricultural Service, U.S.
Department of Agriculture, acting in his
capacity as Vice President, CCC; or his
designee.

U.S. goods. Goods that are assembled,
processed or manufactured in, and
exported from, the United States
including goods which contain
imported raw materials or imported
components.

U.S. services. Services performed by
citizens or legal residents of the United
States, including those temporarily
residing outside the United States.

§1493.220 Exporter eligibility.

An exporter may apply for a facility
payment guarantee if such exporter:

(a) Is a citizen or legal resident of the
United States or is a business organized
under the laws of any state of the United
States or the District of Columbia;

(b) Has an established place of
business in the United States;

(c) Has a registered agent for service
of process in the United States; and

(d) Is not suspended or debarred, or
owned or controlled by a person who is
suspended or debarred, from contracting
with, or participating in programs
administered by, a U.S. Government
agency.

§1493.230 Eligible transactions.

(a) Program announcements. From
time to time CCC will issue program
announcements indicating the
availability of facility payment
guarantees in connection with sales of
goods or services to emerging markets.
The announcements will specify the
emerging markets, the maximum
amount, in U.S. dollars, of guarantee
exposure that CCC will undertake, and
may specify special terms or conditions
that will be applicable.

(b) Sale requirements. CCC will issue
facility payment guarantees only in
connection with projects that CCC
determines will benefit primarily
exports of U.S. agricultural commodities
and products, and only where there is
a firm contract for the sale of goods or
services for the establishment or
improvement of an agriculture-related
facility. The contract may be contingent,
however, on the issuance of a CCC
facility payment guarantee.

(c) Initial payment requirement. The
contract for sale of goods or services
between the exporter and the importer
shall oblige the importer to make an
initial payment(s) to the exporter of at
least 15 percent of the net contract value
in 8 1493.260(b)(1). Such initial
payment(s) shall be in U.S. dollars or

instruments having a definite value in
U.S. dollars, and shall be made prior to
the export of the goods or services.

(d) Required method of payment. CCC
will issue a facility payment guarantee
only in connection with a sale in which
payment will be made under either:

(1) An irrevocable foreign bank letter
of credit specifically stating the deferred
payment terms under which the foreign
bank is obligated to make payments in
U.S. dollars as payments become due; or

(2) An irrevocable foreign bank letter
of credit supported by a related
obligation specifically stating the
deferred payment terms under which
the foreign bank is obligated to make
payment in U.S. dollars as such
payments become due.

(e) Form of letter of credit. The foreign
bank letter of credit referred to in
paragraph (d) of this section shall be an
irrevocable commercial letter of credit,
subject to the revision of the
International Chamber of Commerce
Uniform Customs and Practices for
Documentary CreditsO in effect when
the letter of credit is issued, providing
for payment in U.S. dollars against
stipulated documents and issued in
favor of the exporter by a CCC-approved
foreign banking institution.

(f) Form of related obligation. The
related obligation referred to in
paragraph (d) of this section shall be in
one of the following forms:

(1) A letter of credit including a
specific promise to pay on deferred
payment terms as a special instruction
from the issuing bank directly to the
U.S. financial institution to refinance
the amounts paid by the U.S. financial
institution for obligations financed
according to the tenor of the letter of
credit;

(2) A separate document specifically
identified and referred to in the letter of
credit as the agreement under which the
foreign bank is obligated to repay the
U.S. financial institution on deferred
payment terms;

(3) A separate document setting forth
the related obligation, or in a duly
executed amendment thereto, as having
been financed by a U.S. financial
institution pursuant to, and subject to,
repayment in accordance with the terms
of such related obligation; or

(4) A promissory note executed by a
foreign bank issuing the letter of credit
in favor of the financial institution.

§1493.240 Initial application and letter of
preliminary commitment.

(a) Initial Application. An exporter
may apply for a facility payment
guarantee by submitting the following
information:
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(1) A cover sheet with the title:
“Application for a Facility Payment
Guarantee—Preliminary Commitment”’;

(2) The program announcement
number;

(3) The emerging market;

(4) The name, contact person, address,
and telephone number and, if
applicable, facsimile number and E-mail
address of:

(i) The exporter;

(i) The exporter’s registered agent for
service of process in the United States;

(iii) The exporter’s assignee, if
applicable;

(iv) The importer;

(v) The end-user of the goods or
services if other than the importer;

(vi) The foreign bank expected to
issue the letter of credit or related
obligation; and

(vii) The financial institution in the
United States expected to provide
financing;

(5) A statement on letterhead from a:

(i) Foreign bank indicating an interest
in guaranteeing payment, in U.S.
dollars, for goods or services to be
exported under the facility payment
guarantee at least equal to the net
contract value listed in paragraph (a)(14)
of this section, less the initial payment
requirement listed in paragraph (a)(15)
of this section; and

(ii) Financial institution in the U.S.
indicating an interest in financing the
export sales of goods or services under
the facility payment guarantee for an
amount at least equal to the net contract
value listed in paragraph (a)(14) of this
section less the initial payment
requirement listed in paragraph (a)(15)
of this section. The financial institution
must state that such financing would
not otherwise be available without an
FGP payment guarantee;

(6) The period for which credit is
being extended to finance the sale of
goods or services covered by the facility
payment guarantee;

(7) The exporter’s sales number
pertinent to this application and a
description of the status of the intended
sale;

(8) A description (e.g., a process flow
diagram) of the agriculture-related
facility that will use the goods or
services to be covered by the facility
payment guarantee and an explanation
of how these goods and services will be
used to improve handling, marketing,
processing, storage, or distribution of
agricultural commodities or products;

(9) A brief description of each good or
service to be covered by the facility
payment guarantee including, where
applicable, brand name, model number,
Standard Industrial Classification (SIC)
or the North American Industry

Classification System (NAICS) code, and
contract specifications;

(20) The final date for export of goods
or services. If applicable, include
construction start date, milestones (e.g.,
installation), and contractual deadline
for completion of project;

(11) The contract value for the sale of
goods or services and the basis of sale
for goods to be exported (e.g., FOB, CFR,
CIF);

(1)2) The description and value of the
goods or cost of services listed in
paragraph (a)(11) of this section that are
not U.S. goods or services;

(13) Identification and cost of, and
justification for, those services listed in
paragraph (a)(12) of this section for
which the exporter requests CCC to
provide coverage;

(14) The net contract value in
§1493.260(b)(1) obtained by subtracting
paragraph (a)(12) of this section from
paragraph (a)(11) of this section, and
adding paragraph (a)(13) of this section;

(15) The amount to be paid in
accordance with the initial payment
requirement (§ 1493.230(c));

(16) The description and dollar
amount of discounts and allowances
provided in connection with the sale of
goods or services covered by the facility
payment guarantee;

(17) The facility base value in
§1493.260(b)(2) obtained by subtracting
paragraphs (a)(15) and (a)(16) of this
section from paragraph (a)(14) of this
section;

(18) The maximum guaranteed value
under the facility payment guarantee
determined by multiplying the facility
base value listed in paragraph (a)(17) of
this section by the guarantee rate of
coverage announced by CCC in
§1493.260(b)(3);

(19) A map or other description of the
facility’s location and distance from
major population centers of neighboring
countries;

(20) For all principal agricultural
commodities or products (inputs) to be
handled, marketed, processed, stored, or
distributed, by the proposed project
after completion, provide:

(i) A list or table identifying such
principal inputs;

(ii) The likely countries of origin for
each input;

(iii) Estimated annual quantities, in
metric tons, of each input listed in
paragraph (a)(20)(i) of this section to be
used by the project for five years from
the final date of export or until the
expiration of the facility payment
guarantee, whichever comes first; and

(iv) An analysis, including price, cost,
and other assumptions (the reasons why
U.S. agricultural commodities or
products will be more competitive

inputs than commodities or products
from other sources, and whether the
projected use of U.S. agricultural
commodities or products depends on
the availability of U.S. export bonus or
credit guarantee programs), of which
inputs listed in paragraph (a)(20)(i) of
this section will represent increased
imports of U.S. agricultural
commodities or products:

(A) To a greater degree than imports
of agricultural commodities or products
from other countries;

(B) To or at levels significantly above
those expected in the absence of the
project; and

(C) For a period of five years from the
final date of export or until expiration
of the facility payment guarantee,
whichever comes first.

(21) If applicable, a list of agricultural
outputs or final products of the
proposed project and:

(i) Projected annual quantities (for
five years or until the expiration of the
facility payment guarantee, whichever
comes first), in metric tons, of each
output to be marketed,;

(A) Within the emerging market; and

(B) In any other country;

(ii) Quantities, by country of origin, of
products imported into the emerging
market during the past year which
would compete with such outputs; and

(iii) An analysis of whether products
of the project will significantly displace
U.S. exports of similar agricultural
commodities or products in any market;

(22) If applicable, a description of any
arrangements or understandings with
other U.S. or foreign government
agencies, or with financial institutions
or entities, private or public, providing
financing to the exporter in connection
with this export sale, and copies of any
documents relating to such
arrangements;

(23) A description of the exporter’s
experience selling goods or providing
services similar to those for which the
exporter seeks to obtain facility payment
guarantee coverage;

(24) A statement of how this project
may encourage privatization of the
agricultural sector, or benefit private
farms or cooperatives, in the emerging
market. Include in the statement the
share of private sector ownership of the
project;

(25) The exporter’s signature.

(b) Application fee. The exporter shall
pay the application fee specified in the
program announcement at the time the
application is submitted. An application
will not be considered without payment
of the specified fee. The application fee
is nonrefundable.

(c) Letter of preliminary commitment.
CCC will determine whether, in its
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judgment, the project in connection
with which the exporter seeks a facility
payment guarantee is likely to increase
exports of U.S. agricultural commodities
or products to an emerging market; and
whether the project is likely to benefit
primarily U.S. agricultural commodities
or products as opposed to commodities
or products originating in other
countries. If necessary, CCC may seek
additional information from an
applicant prior to making its
determination. If CCC determines that
an application meets these standards
and appears to represent, in CCC’s
judgment, the best use of available
resources, CCC will respond to the
applicant with a letter of preliminary
commitment indicating CCC’s interest
in issuing a facility payment guarantee
conditioned on its approval of the
exporter’s final application.

§1493.250 Final application and
issuance of facility payment guarantee.

(a) Final application. An exporter
who has received a letter of preliminary
commitment may, within six months of
the date of such letter, submit a final
application to CCC for a facility
payment guarantee which shall include
the following information:

(1) A cover sheet with the title:
“Application for a Facility Payment
Guarantee—Final Commitment.”

(2) A letterhead statement from the
importer’s bank or other documentation
confirming the importer has the
financial ability to comply with the
initial payment requirement in
§1493.230(c);

(3) Written evidence of a firm sale
signed by the exporter and the importer,
specifying at minimum, the following
information: Goods or services to be
exported, quantities of such items,
delivery terms (e.g., FOB, CFR, CIF),
delivery period(s), contract value,
payment terms, and date of sale. A sales
contract may be contingent upon
obtaining a facility payment guarantee;

(4) A description of any changes in
the information submitted in the
preliminary application; and

(5) The exporter’s signature;

(b) Additional information. CCC shall
have the right to request the exporter to
furnish any other information and
documentation it deems pertinent to the
evaluation of the exporter’s final
application for a final commitment. CCC
may request from the exporter an
independent engineering study or
economic feasibility study relating to
the project.

(c) Final commitment letter. After
making a favorable determination on the
exporter’s submissions, CCC will issue a
final commitment letter indicating the

applicable exposure fee rate and stating
that CCC is prepared to issue a facility
payment guarantee upon receiving full
payment of the exposure fee within an
allotted time. The letter will also
indicate the key terms and coverage of
the guarantee to be issued. CCC will also
inform exporters in writing when it
denies their request for a facility
payment guarantee.

(d) Exposure fee. The exposure fee is
calculated by multiplying the requested
guaranteed value (up to the maximum
established by CCC'’s final commitment
letter) by the exposure fee rate. Once the
facility payment guarantee is issued to
the exporter, CCC will ordinarily not
refund the exposure fee. If CCC does not
issue a facility payment guarantee, or
issues a guarantee for only part of the
coverage requested, CCC will make a
full or pro rata refund of the exposure
fee, as appropriate.

(e) Issuance of the facility payment
guarantee. Upon receipt of the exposure
fee, CCC will issue a facility payment
guarantee.

§1493.260 Facility payment guarantee.

(a) CCC’s maximum obligation. CCC
will agree to pay the exporter or the
exporter’s assignee an amount not to
exceed the guaranteed value stipulated
on the face of the facility payment
guarantee, plus eligible interest, in the
event that the foreign bank fails to pay
under the foreign bank letter of credit or
related obligation. The exact amount of
CCC'’s liability in the event of default
will be determined in accordance with
§1493.310(b).

(b) Calculation of maximum
guarantee coverage. CCC will determine
the maximum amount of its obligation
under a facility payment guarantee by
calculating a:

(1) Net contract value equal to the
contract value minus:

(i) The value of goods that are not U.S.
goods; and

(ii) The cost of services that are not
U.S. services (except those services the
exporter requests CCC to determine are
vital to the success of the project and
approved to be included in the net
contract value);

(2) Facility base value equal to net
contract value minus:

(i) The amount to be paid in
accordance with the initial payment
requirement in § 1493.230(c); and

(i) The amount of discounts and
allowances; and
(3) Maximum guaranteed value equal
to:

(i) A principal amount determined by
multiplying the facility base value (as
determined in § 1493.260(b)(2)) by the

guaranteed percentage specified in the
program announcement; and

(i) Interest on such principal amount
at the rate specified in the applicable
program announcement, not to exceed
the investment rate of the most recent
Treasury 52-week bill auction in effect
at that time.

(c) Value and cost. For the purposes
of this section:

(1) Value means declared customs
value of the goods; or, in the absence of
specific information regarding declared
customs value, the fair market
wholesale value of the imported goods
in the United States at the time they
were acquired by the participant; and

(2) Cost means actual amount paid by
the exporter for the services in an arms-
length transaction; or in the absence of
an arms-length transaction, the fair
market value of the services at the time
the services were provided.

(d) U.S. content test. (1) CCC will
issue a guarantee only if the following
items collectively represent less than 50
percent of the net contract value in
§1493.260(b)(1):

(i) The value of imported components
(except for raw materials) that are
assembled, processed, or manufactured
into U.S. goods included in the net
contract value;

(ii) The cost of services that are not
U.S. services (including freight on
foreign flag carriers and transportation
insurance registered with foreign agents)
that, at the request of the exporter, CCC
determines are vital to the success of the
project and approves their inclusion in
the net contract value;

(2) For purpose of this subsection,
minor or cosmetic procedures (e.g.,
affixing labels, cleaning, painting,
polishing) do not qualify as assembling,
processing or manufacturing;

(3) For purpose of this subsection,
local services which involve costs for
hotels, meals, transportation, and other
similar services incurred in the
emerging market are not U.S. services.

(e) Period of guarantee coverage. The
payment guarantee will apply to the
period beginning on the date(s) of
export(s) and will continue during the
credit term specified in the facility
payment guarantee. For goods, the
period of coverage will also apply from
the date on which interest begins to
accrue, if earlier than the date of export.
The final payments of principal and
interest by the foreign bank must come
due within the period of guarantee
coverage.

(f) Terms of the CCC facility payment
guarantee. The terms of CCC’s coverage
will be set forth in the facility payment
guarantee and will include the
provisions of this subpart, which may



42660

Federal Register / Vol. 62, No. 153 / Friday, August 8, 1997 / Rules and Regulations

be supplemented by any program
announcement(s) or notice(s) to
participants in effect at the time the
facility payment guarantee is approved
by CCC.

(9) Final date to export. The final date
to export will be stated in the facility
payment guarantee.

(h) Ineligible exports. Goods or
services with a date of export prior to
the date CCC issues the facility payment
guarantee are ineligible for coverage
unless approved by the GSM.

(i) Additional requirements. The
facility payment guarantee may contain
such additional terms, conditions, and
limitations as are deemed necessary or
desirable by the GSM. Such additional
terms, conditions or qualifications, as
stated in the facility payment guarantee,
are binding on the exporter or the
exporter’s assignee.

(1) Amendments. Exporters must
notify CCC of any amendments
concerning contracts covered by a
facility payment guarantee. CCC will
determine if the contract amendments
will require amendments to the facility
payment guarantee. Amending the
facility payment guarantee may result in
an increase to the exposure fee.
Requests made by the exporter to amend
the facility payment guarantee so as to
change the guaranteed value must have
the concurrence of the assignee when an
assignment has been made.

(k) Effective date. The facility
payment guarantee shall become
effective on the date of export of the
goods or services.

Appendix to Section 1493.260—
Illustration of FGP Coverage of
Imported Raw Materials, Components,
and Services That Are Not U.S.
Services

The following example illustrates CCC’s
regulations and policy options with regard to
issuing a payment guarantee for a project
which includes imported raw materials,
imported components, and services that are
not U.S. services:

1. Ten grain trucks and one truck scale are
to be exported from the U.S. to an emerging
market. The trucks will provide the ability to
purchase larger quantities of grain from the
U.S. The contract value totals $2,025,000,
cost, insurance and freight (CIF) basis.

2. The fenders, hoods and doors of the
trucks have been manufactured and
assembled in the U.S. and contain some
imported raw materials (sheet metal).

3. Imported components consist of starters
and alternators, with a U.S. customs
valuation of $149,000. These items are
installed into the trucks in the U.S.

4. The truck scale was imported from
Canada into the U.S. with a U.S. customs
valuation of $20,000.

5. A U.S. citizen, will travel on a foreign
airline carrier to the emerging market (airfare

is $1,000) to instruct mechanics in repair and
maintenance of the trucks. He will be paid

a salary for this service and, in addition, will
be reimbursed separately for local costs in
the emerging market (e.g., hotel, meals,
transportation) which are estimated to be
$5,000.

6. The trucks are to be shipped on foreign
flag vessels, and the marine insurance is to
be placed with a foreign agent. The combined
cost of these services that are not U.S.
services for which the exporter seeks
coverage is estimated to be $500,000.

CCC’s Approval of Services that are Not U.S.
Services

CCC agrees to include in the net contract
value the foreign flag freight and marine
insurance ($500,000) and the airfare ($1,000)
of the U.S. instructor (§ 1493.260(b)(1)).

Calculation of Net Contract Value

CCC will calculate the net contract value
by subtracting from the contract value
(%$2,025,000) the U.S. customs value of the
truck scale ($20,000) in accordance with
§1493.260(b)(1)(l) and the local costs to be
incurred by the U.S. instructor ($5,000) in
accordance with § 1493.260(b)(1)(ii) to equal
$2,000,000.

CCC’s Determination of U.S. Content
Eligibility

The imported components and services
that are not U.S. services approved for
coverage total $650,000 (i.e., $149,000 for
starters and alternators, $1,000 for airfare,
$500,000 for freight and insurance; or 32.5
percent of the net contract value of
$2,000,000 (8§ 1493.260(b)(1)). Since this is
less than 50 percent of the net contract value
the transaction meets the U.S. content test
(81493.260(d)).

§1493.270 Certifications.

(a) Exporter’s signature. The
exporter’s signature on documentation
submitted to CCC under this subpart, is
the exporter’s certification that:

(1) There have not been and are no
arrangements for any payments in
violation of the Foreign Corrupt
Practices Act of 1977, as amended, or
other U.S. Laws;

(2) All information submitted to CCC
is true and correct; and

(3) The exporter is in compliance with
this subpart.

(b) False certification. False
certifications under this subpart may
result in the termination of the facility
payment guarantee, suspension or
debarment, or civil or criminal action.

§1493.280 Evidence of export report.

(a) Report of export. The exporter is
required to provide CCC an evidence of
export report for each shipment of goods
or provision of services covered under
the facility payment guarantee. Each
report must be numbered in
chronological order and contain the
following information in the order
prescribed below:

(1) The facility payment guarantee
number;

(2) The date goods or services were
exported or provided;

(3) The exporter’s sale number, bill of
lading numbers, or identification of
other documents that may be submitted
to establish the contract value of the
goods or services exported or provided;

(4) The net contract value of the
exported goods or services as
determined in accordance with
§1493.260(b)(1);

(5) The amount paid in accordance
with the initial payment requirement
(81493.230 (c));

(6) A description and dollar value of
discounts and allowances, if any;

(7) The exported value of the
shipment which is the net contract
value of the goods or services exported
in paragraph (a)(4) of this section minus:

(i) The initial payment requirement
listed in paragraph (a)(5) of this section;
and

(i) The dollar amount of any
discounts and allowances listed in
paragraph (a)(6) of this section;

(8) The name of the carrier and, if
applicable, the name of the vessel,;

(9) The final payment schedule
showing the payment due dates and
amounts of principal, and payment due
dates for interest accrual. If the payment
schedule is unknown, the exporter must
indicate in writing that: ““The payment
schedule will be provided in an
amendment to the evidence of export
report when the payment schedule has
been determined;”

(10) Written statements that:

(i) The goods exported or services
provided were included in the final
application for a final commitment as
approved by CCC for coverage under the
facility payment guarantee and this
subpart;

(i) The specifications and quantity of
goods or services exported conform to
the information contained in the
exporter’s application documents for a
facility payment guarantee, or if
different, that CCC has approved of such
changes;

(iii) A letter of credit has been opened
in favor of the exporter by the foreign
bank shown on the facility payment
guarantee to cover the dollar amount of
the sale of goods or services exported
less the amount paid in accordance with
the initial payment requirement and less
discounts and allowances; and

(11) The exporter’s signature.

(b) Final report of export. The final
evidence of export report submitted
under a facility payment guarantee must
contain:

(1) A written statement that exports
under the facility payment guarantee
have been completed;
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(2) The information requested in
§1493.280(a) for the shipment(s)
included in the final report; and

(3) The combined total of all dollar
amounts reported under § 1493.280 (a)
and (b) for all reports.

(c) Time limit for submission of
evidence of export report. Unless
extended by CCC for good cause, the
exporter must submit to CCC an
evidence of export report:

(1) Within 60 days of the date goods
are exported by rail or truck;

(2) Within 30 days of the date goods
are exported by any other carrier; or

(3) Within 30 days of the date of
export of services.

(d) Late reports. If the evidence of
export report is not received by CCC
within the time period for filing, the
facility payment guarantee will become
null and void only if and only to the
extent that failure to make timely filing
resulted, or would likely result, in:

(1) Significant financial harm to CCC;

(2) The undermining of an essential
regulatory purpose of the FGP;

(3) The obstruction of the fair
administration of the FGP; or

(4) A threat to the integrity of the FGP.

§1493.290 Proof of entry.

(a) Diversion. The diversion of goods
covered by a facility payment guarantee
to a country other than that shown on
the facility payment guarantee is
prohibited, unless expressly authorized
by the GSM.

(b) Records of proof of entry.
Exporters must obtain and maintain
records of an official or customary
commercial nature and grant authorized
USDA officials access to such
documents or records as may be
necessary to demonstrate the arrival of
the goods authorized by the facility
payment guarantee. Records
demonstrating proof of entry must be in
English or be accompanied by a certified
or other translation acceptable to CCC.
Records acceptable to meet this
requirement include:

(1) For goods: An original certificate,
signed by a duly authorized customs or
port official of the emerging market, by
the importer, by an agent or
representative of the vessel or ship line
which delivered the goods to the
emerging market, or by a private
surveyor in the emerging market, or
other documentation deemed acceptable
by CCC:

(i) Showing that the goods entered the
emerging market;

(ii) Identifying the export carrier;

(iii) Describing the goods; and

(iv) Indicating date and place the
goods were unloaded in the emerging
market.

§1493.300 Notice of default and claims for
loss.

(a) Notice of default. If the foreign
bank issuing the letter of credit fails to
make payment pursuant to the terms of
the foreign bank letter of credit or
related obligation, the exporter or the
exporter’s assignee must submit a notice
of default to CCC as soon as possible,
but not later than ten days after the date
that payment was due from the foreign
bank (the due date). A notice of default
must be submitted in writing to the
Treasurer, CCC, at the address specified
in the Contacts P/R. If the exporter or
the exporter’s assignee fails to promptly
notify CCC of defaults in accordance
with this paragraph, CCC may make the
facility payment guarantee null and
void with respect to any payment(s)
applicable to such default. This time
limit may be extended only under
extraordinary circumstances and if
approved by the Controller, CCC. The
notice of default must include:

(1) Facility payment guarantee
number;

(2) Name of the emerging market;

(3) Name of the defaulting bank;

(4) Payment due date;

(5) Total amount of the defaulted
payment due, indicating separately the
amounts for principal and interest;

(6) Date of foreign bank’s refusal to
pay, if applicable; and

(7) Reason for the foreign bank’s
refusal to pay, if known.

(b) Filing a claim for loss. A claim for
a loss by the exporter or the exporter’s
assignee will not be paid if it is made
later than six months from the due date
of the defaulted payment. A claim for
loss must be submitted in writing to the
Treasurer, CCC, at the address specified
in the Contacts P/R. The claim for loss
must include the following information
and documents:

(1) Facility payment guarantee
number;

(2) A certification that the scheduled
payment has not been received;

(3) A certification of the amount of
accrued interest in default, the date
interest began to accrue and the interest
rate on the foreign bank obligation
applicable to the claim; and

(4) A copy of each of the following
documents, with a cover document
containing a signed certification by the
exporter or the exporter’s assignee that
each page of each document is a true
and correct copy:

())(A) The foreign bank’s letter of
credit securing the export sale, and;

(B) If applicable, the document(s)
evidencing the related obligation owed
by the foreign bank to the assignee
financial institution which is related to

the foreign bank’s letter of credit issued
in favor of the exporter.

(ii) Depending upon the method of
shipment, the negotiable ocean carrier
or intermodal bill(s) of lading signed by
the shipping company with the onboard
ocean carrier date for each shipment,
the airway bill; or, if shipped by rail or
truck, the entry certificate or similar
document signed by an official of the
emerging market;

(iii) The exporter’s sales invoice(s)
showing the value and basis of sale (e.g.,
FOB, CFR, or CIF) or, if services are
billed separately, documents that the
exporter or its assignee relied upon in
extending the credit to the issuing
foreign bank;

(iv) An instrument, in form and
substance satisfactory to CCC,
subrogating to CCC the respective rights
of the exporter and the exporter’s
assignee, if applicable, to the amount of
payment in default. The instrument
must reference the applicable foreign
bank letter of credit and the related
obligation, if applicable; and

(v) A copy of the evidence of export
report(s) previously submitted by the
exporter to CCC pursuant to § 1493.280.

(c) Subsequent claims for defaults on
installments. The exporter or an
exporter’s assignee need only provide
one claim which meets full
documentation requirements relating to
a covered transaction. For subsequent
claims relating to such failures of the
foreign bank to make scheduled
installments on the same export, the
exporter or the exporter’s assignee need
only submit to CCC a notice of such
failure containing the information stated
in paragraphs (b) (1), (2), and (3) of this
section; an instrument of subrogation as
per paragraph (b)(4)(iv) of this section,
and the date the original claim was filed
with CCC.

§1493.310 Payment for loss.

(a) Determination of CCC’s liability.
Upon receipt in good order of the
information and documents required
under § 1493.300, CCC will determine
whether or not a loss has occurred for
which CCC is liable under the facility
payment guarantee, this subpart,
program announcement(s) and notice(s)
to participants. If CCC determines that
it is liable to the exporter or the
exporter’s assignee, CCC will pay the
exporter or the exporter’s assignee in
accordance with paragraphs (b) and (c)
of this section.

(b) Amount of CCC'’s liability. CCC’s
maximum liability for any claims for
loss submitted with respect to any
facility payment guarantee, not
including any late interest payments
due in accordance with paragraph (c) of
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this section, will be limited to the lesser
of:

(1) The guaranteed value as stated in
the facility payment guarantee, plus
eligible interest; or

(2) The guaranteed percentage (as
indicated in the facility payment
guarantee) of the exported value
indicated in the evidence of export
report (8 1493.280(a)(7)), plus eligible
interest.

(c) Late interest payment. If a claim is
not paid within one day of receipt of a
claim which CCC has determined to be
in good order, late interest will accrue
in favor of the exporter or the exporter’s
assignee beginning with the first day
after the claim was found by CCC to be
in good order and continuing until and
including the date that payment is made
by CCC. Late interest will be paid on the
guaranteed amount, as determined by
paragraphs (b)(1) and (2) of this section,
and will be calculated based on the
latest average investment rate of the
most recent Treasury 91-day bill auction
as announced by the Department of
Treasury as of the due date.

(d) Accelerated payments. CCC will
pay claims only for losses on amounts
not paid as scheduled. CCC will not pay
claims for amounts due under an
accelerated payment clause in the
export sales contract, the foreign bank’s
letter of credit, or any obligation owed
by the foreign bank to the assignee U.S.
financial institution which is related to
the foreign bank’s letter of credit issued
in favor of the exporter, unless it is
determined to be in the best interest of
CCC by the Controller, CCC.
Notwithstanding the foregoing, CCC at
its option may declare the entire amount
of the unpaid balance, plus accrued
interest, in default and make payment to
the exporter or the exporter’s assignee in
addition to such other claimed amount
as may be due from CCC.

(e) Action against the assignee.
Notwithstanding any other provision in
this subpart to the contrary, with regard
to the value of goods or services covered
by a facility payment guarantee, CCC
will not hold the assignee responsible or
take any action or raise any defense
against the assignee for any action,
omission or statement by the exporter of
which the assignee has no knowledge,
provided that:

(1) The exporter complies with the
reporting requirements under
§1493.270 and §1493.280 excluding
post-export adjustments (i.e.,
corrections of evidence of export
reports); and

(2) The exporter or the exporter’s
assignee furnishes the statements and
documents specified in § 1493.300.

§1493.320 Recovery of losses.

(a) Notification. Upon payment of loss
to the exporter or the exporter’s
assignee, CCC will notify the foreign
bank of CCC’s rights under the
subrogation agreement to recover all
monies in default.

(b) Receipt of monies. (1) In the event
that monies for a defaulted payment are
recovered by the exporter or the
exporter’s assignee from the importer,
the foreign bank or any other source
whatsoever, such monies shall be
immediately paid to the Treasurer, CCC.
If such monies are not received by CCC
within 15 days from the date of recovery
by the exporter or the exporter’s
assignee, the exporter or the exporter’s
assignee will owe to CCC interest from
the date of recovery to the date of
receipt by CCC. This interest will be
calculated based on the latest average
investment rate of the most recent
Treasury 91-day auction, as announced
by the Department of Treasury, in effect
on the date of recovery and will accrue
from such date to the date of payment
by the exporter or the exporter’s
assignee to CCC. Such interest will be
charged only on CCC’s share of the
recovery.

(2) If CCC recovers monies that should
be applied to a facility payment
guarantee for which a claim has been
paid by CCC, CCC will pay the holder
of the facility payment guarantee its pro
rata share immediately, provided that
the required information necessary for
determining pro rata distribution has
been furnished. If payment is not made
by CCC within 15 days from the date of
recovery or 15 days from receiving the
required information for determining
pro rata distribution, whichever is later,
CCC will pay interest calculated on the
latest average investment rate of the
most recent Treasury 91-day bill
auction, as announced by the
Department of Treasury, in effect on the
date of recovery and will accrue from
such date to the date of payment by
CCC. The interest will apply only to the
portion of the recovery payable to the
holder of the facility payment guarantee.

(c) Allocation of recoveries.
Recoveries made by CCC from the
importer or the foreign bank, and
recoveries received by CCC from the
exporter, the exporter’s assignee or any
other source whatsoever, will be
allocated by CCC to the exporter or the
exporter’s assignee and to CCC on a pro
rata basis determined by their respective
interests in such recoveries. The
respective interest of each party will be
determined on a pro rata basis, based on
the combined amount of principal and
interest in default. Once CCC has paid
out a particular claim under a facility

payment guarantee, CCC prorates any
collections it receives and shares these
collections proportionately with the
holder of the guarantee until both CCC
and the holder of the guarantee have
been reimbursed in full. Appendix to
§1493.320 provides an example of the
methodology used by CCC in applying
this paragraph (c).

(d) Liabilities to CCC.
Notwithstanding any other terms of the
facility payment guarantee, the exporter
may be liable to CCC for any amounts
paid by CCC under the facility payment
guarantee when and if it is determined
by CCC that the exporter engaged in
fraud, or has been or is in breach of any
contractual obligation, certification or
warranty made by the exporter for the
purpose of obtaining the facility
payment guarantee or for fulfilling
obligations under the FGP. Further, the
exporter’s assignee may be liable to CCC
for any amounts paid by CCC under the
facility payment guarantee when and if
it is determined by CCC that the
exporter’s assignee engaged in fraud or
otherwise violated program
requirements.

(e) Good faith. The violation by an
exporter of the certifications in
§1493.270 or the failure of an exporter
to comply with the provisions of
§1493.290 or §1493.330(e) will not
affect the validity of any facility
payment guarantee with respect to an
assignee which had no knowledge of
such violation or failure to comply at
the time such exporter applied for the
facility payment guarantee or at the time
of assignment of the facility payment
guarantee.

(f) Cooperation in recoveries. Upon
payment by CCC of a claim to the
exporter or the exporter’s assignee, the
exporter or the exporter’s assignee will
cooperate with CCC to effect recoveries
from the foreign bank or the importer.

Appendix to § 1493.320—Illustration of
Pro Rata Allocation of Recoveries

The following example illustrates CCC’s
policy, as set forth in § 1493.320, regarding
pro rata sharing of recoveries made for claims
filed under the FGP. For the purpose of this
example only, even though CCC interest
coverage is on a floating rate basis, a constant
rate of interest is assumed. A typical case
might be as follows:

1. The U.S. bank enters into a $300,000
three-year credit arrangement for the export
sale of goods and services with the foreign
bank calling for equal semi-annual payments
of principal and semi-annual payment of
interest at a rate of 10 percent per annum and
a penalty interest rate of 12 percent per
annum on overdue amounts until the
overdue amount is paid.

2. Exported value reported to CCC equals
$300,000.
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3. The foreign bank fails to make the final
principal payment of $50,000 and an interest
payment of $2,493.15, both due on January
31.

4. On February 10, the U.S. bank files a
notice of default and claim in good order
with CCC.

5. CCC’s guarantee states that CCC’s
maximum liability is limited to 95 percent of
the principal amount due ($47,500) and
interest at a rate of 8 percent per annum
(basis 365 days) on 95 percent of the
principal ($1,894.80).

6. CCC pays the claim on February 22.

7. The latest investment rate of the 91-day
Treasury Bill auction average which has been
published by the Department of Treasury in
effect on the date of nonpayment by CCC
(February 11) is 7 percent.

Computation of Obligations

Using the above case, CCC’s payment to the
holder of the facility payment guarantee
would be computed as follows:

1. CCC’s Obligation under the

Facility Payment Guarantee:
(a) Principal coverage—

(95% x $50,000)

(b) Interest coverage—(8%

x $47,500 x 182/365) ....

$47,500.00

1,894.80

Total 49,394.80

(c) Late interest due from
CCC (7% per annum for
11 days x $49,394.80) ...

104.20

(d) Amount paid by CCC
on February 22

49,499.00

2. Foreign Bank’s Obligation
under the Letter of Credit or
the Related Obligation:

(a) Principal due January
3L e
Interest due January
31 (10% x $ 50,000
x 182/365)

50,000.00

2,493.15

Amount owed by for-
eign bank as of Jan-
uary 31

(b) Penalty interest due
(12% per annum for 22
days x $ 50,000)

52,493.15

............ 361.64
(c) Amount owed by for-
eign bank as of Feb-
ruary 22
3. Amount of Foreign Bank’s
Obligation Not Covered by
CCC’s Payment Guarantee: ..

52,854.79

3,355.79.

Computation of Pro Rata Sharing in Recovery
of Losses

In establishing each party’s respective
interest in any recovery of losses, the total
amount due under the foreign bank
obligation would be determined as of the
date the claim is paid by CCC (February 22).
Using the above example in which the
amount owed by the foreign bank is
$52,854.79, CCC would be entitled to 93.65
percent ($49,499.00 divided by $52,854.79)
and the holder of the facility payment
guarantee would be entitled to 6.35 percent

($3,355.79 divided by $52,854.79) of any
recoveries of losses after settlement of the
claim. Since in this example, the losses were
recovered after the claim had been paid by
CCC, §1493.320(b) would apply.

§1493.330 Miscellaneous provisions.

(a) Assignment. (1) The exporter may
assign the proceeds which are, or may
become, payable by CCC under a facility
payment guarantee or the right to such
proceeds only to a financial institution
in the U.S. The assignment must cover
all amounts payable under the facility
payment guarantee not already paid,
may not be made to more than one
party, and may not, unless approved in
advance by CCC, be subject to further
assignment. Any assignment may be
made to one party as agent or trustee for
two or more parties participating in the
assignment.

(2) An original and two copies of the
written notice of assignment signed by
the parties thereto must be filed by the
assignee with the Treasurer, CCC, at the
address specified in the Contacts P/R.

(3) Receipt of the notice of assignment
will ordinarily be acknowledged to the
exporter and its assignee in writing by
an officer of CCC. In cases where a
financial institution is determined to be
ineligible to receive an assignment, in
accordance with paragraph (b) of this
section, CCC will provide notice thereof
to such financial institution and to the
exporter issued the facility payment
guarantee in lieu of an acknowledgment
of assignment.

(4) The name and address of the
assignee must be included on the
written notice of assignment.

(b) Ineligibility of financial
institutions to receive an assignment. A
financial institution will be ineligible to
receive an assignment of proceeds
which may become payable under a
facility payment guarantee if, at the time
of assignment, such financial
institution:

(2) Is not in sound financial
condition, as determined by the
Treasurer of CCC; or

(2) Is the financial institution issuing
the letter of credit or a branch, agency
or subsidiary of such institution; or

(3) Is owned or controlled by an entity
that owns or controls the financial
institution issuing the letter of credit; or

(4) Is the U.S. parent of the foreign
bank issuing the letter of credit.

(c) Ineligibility of financial
institutions to receive proceeds. A
financial institution will be ineligible to
receive proceeds payable under a
facility payment guarantee approved by
CCC if such financial institution:

(1) At the time of assignment of a
facility payment guarantee, is not in
sound financial condition, as
determined by the Treasurer of CCC;

(2) Is the financial institution issuing
the letter of credit or a branch, agency,
or subsidiary of such institution; or

(3) Is owned or controlled by an entity
that owns or controls the financial
institution issuing the letter of credit; or

(4) Is the U.S. parent of the foreign
bank issuing the letter of credit.

(d) Alternative satisfaction of facility
payment guarantees. CCC may, with the
agreement of the exporter (or if the right
to proceeds payable under the facility
payment guarantee has been assigned,
with the agreement of the exporter’s
assignee), establish procedures, terms or
conditions for the satisfaction of CCC’s
obligations under a facility payment
guarantee other than those provided for
in this subpart if CCC determines that
those alternative procedures, terms or
conditions are appropriate in
rescheduling the debts arising out of any
transaction covered by the facility
payment guarantee and would not result
in CCC paying more than the amount of
CCC'’s obligation.

(e) Maintenance of records and access
to premises. (1) For a period of five
years after the date of expiration of the
coverage of a facility payment
guarantee, the exporter or the exporter’s
assignee, as applicable, must maintain
and make available all records
pertaining to sales and deliveries of and
extension of credit for goods or services
exported in connection with a facility
payment guarantee, including those
records generated and maintained by
agents, and related companies involved
in special arrangements with the
exporter. The Secretary of Agriculture
and the Comptroller General of the
United States, through their authorized
representatives, must be given full and
complete access to the premises of the
exporter or the exporter’s assignee, as
applicable, during regular business
hours from the effective date of the
facility payment guarantee until the
expiration of such five-year period to
inspect, examine, audit, and make
copies of the exporter’s, exporter’s
assignee’s, or a related company’s
books, records, and accounts concerning
transactions relating to the facility
payment guarantee, including, but not
limited to, financial records and
accounts pertaining to sales, inventory,
manufacturing, processing, and
administrative and incidental costs,
both normal and unforeseen.

(2) The exporter must maintain the
proof of entry required by § 1493.290(b),
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and must provide access to such
document if requested by the Secretary
of Agriculture or his authorized
representative for the five-year period
specified in paragraph (e)(1) of this
section.

(f) Responsibility of program
participants. It is the responsibility of
all program participants to review, and
fully acquaint themselves with, this
subpart, program announcement(s), and
notice(s) to participants relating to the
FGP, as applicable. Applicants for
facility payment guarantees under this
program are hereby on notice that they
will be bound by any terms contained
in applicable program announcement(s)
or notice(s) to participants issued prior
to the date of approval of a facility
payment guarantee.

(g) Submission of documents by
principal officers. All required
submissions, including certifications,
applications, reports, or requests (i.e.,
requests for amendments), by exporters
or exporters’ assignees under this
subpart must be signed by a principal or
officer of the exporter or exporter’s
assignee or their authorized designee(s).
In cases where the designee is acting on
behalf of the principal or the officer, the
signature must be accompanied by:

(1) Wording indicating the delegation
of authority or, in the alternative, by a
certified copy of the delegation of
authority; and

(2) The name and title of the
authorized person or officer. Further,
the exporter or exporter’s assignee must
ensure that all information/reports
required under this subpart are
submitted within the required time
limits. If requested in writing, CCC will
acknowledge receipt of a submission by
the exporter or the exporter’s assignee.
If acknowledgment of receipt is
requested, the exporter or exporter’s
assignee must submit an extra copy of
each document and a stamped self-
addressed envelope for return by U.S.
mail. If courier services are desired for
the return receipt, the exporter or
exporter’s assignee must also submit a
self-addressed courier service order
which includes the recipient’s billing
code for such service.

(h) Officials not to benefit. No
member of or delegate to Congress, or
resident Commissioner, shall be
admitted to any share or part of the
facility payment guarantee or to any
benefit that may arise therefrom, but
this provision shall not be construed to
extend to the facility payment guarantee
if made with a corporation for its
general benefit.

(i) Deadlines. (1) Where a deadline is
fixed in terms of days, it means business

days and excludes Saturdays, Sundays
and federal holidays.

(2) Where a deadline is fixed in terms
of months, the deadline falls on the
same day of the month as the day
triggering the deadline period, or if
there is no same day, the last day of the
month; and

(3) Where a deadline would otherwise
fall on a Saturday, Sunday or federal
holiday, the deadline shall be the next
business day.

Signed this 1st day of August, 1997 at
Washington, DC.

Christopher E. Goldthwait,

General Sales Manager, Commodity Credit
Corporation.

[FR Doc. 97-20761 Filed 8-7-97; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. 97-007-2]

Change in Disease Status of The
Netherlands Because of Hog Cholera

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the regulations by
removing The Netherlands from the list
of countries free from hog cholera. We
took this action based on reports we
have received from The Netherlands
that an outbreak of hog cholera has
occurred in The Netherlands. As a result
of this action, there are additional
restrictions on the importation of pork
and pork products into the United
States from The Netherlands, and the
importation of swine from The
Netherlands is prohibited.

EFFECTIVE DATE: The interim rule was
effective on February 21, 1997.

FOR FURTHER INFORMATION CONTACT: Dr.
John Cougill, Staff Veterinarian, Animal
Products Program, National Center for
Import and Export, VS, APHIS, suite
3B05, 4700 River Road Unit 39,
Riverdale, MD 20737-1231, (301) 734—
3399; or e-mail:
jeougill@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective February
21, 1997, and published in the Federal
Register on February 27, 1997 (62 FR

8867-8868, Docket No. 97-007-1), we
amended 88 94.9(a) and 94.10(a) of the
regulations by removing The
Netherlands from the list of countries
declared to be free from hog cholera.

Comments on the interim rule were
required to be received on or before
April 28, 1997. We did not receive any
comments. The facts presented in the
interim rule still provide a basis for the
rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Order 12988, and the
Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR 94 and that
was published at 62 FR 8867-8868 on
February 27, 1997.

Authority: 7 U.S.C. 147a, 150ee, 161, 162,
and 450; 19 U.S.C. 1306; 21 U.S.C. 111, 114a,
134a, 134b, 134c, 134f, 136, and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22,2.80, and 371.2(d).

Done in Washington, DC, this 4th day of
August 1997.

Terry L. Medley,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 97-20996 Filed 8-7-97; 8:45 am]
BILLING CODE 3410-34-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

General Rules and Regulations,
Securities Exchange Act of 1934

CFR Correction

In title 17 of the Code of Federal
Regulations, part 240 to end, revised as
of April 1, 1997, on page 369, in
§240.17a-5, paragraph (g)(1) is
corrected to read as follows:
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§240.17a-5 Reports to be made by certain
brokers and dealers.
* * * * *

(9) Audit objectives. (1) The audit
shall be made in accordance with
generally accepted auditing standards
and shall include a review of the
accounting system, the internal
accounting control and procedures for
safeguarding securitiesincluding
appropriate tests thereof for the period
since the prior examination date. The
audit shall include all procedures
necessary under the circumstances to
enable the independent public
accountant to express an opinion on the
statement of financial condition, results
of operations, cash flow, and the
Computation of Net Capital under
§240.15c3-1, the Computation for
Determination of Reserve Requirements
for Brokers or Dealers under Exhibit A
of §240.15¢3-3, and Information
Relating to the Posession or Control
Requirements under § 240.15¢c3-3. The
scope of the audit and review of the
accounting system, the internal control
and procedures for safeguarding
securities shall be sufficient to provide
reasonable assurance that any material
inadequacies existing at the date of the
examination in (a) the accounting
system; (b) the internal accounting
controls; (c) procedures for safeguarding
securities; and (d) the practices and
procedures whose review is specified in
(i), (i), (iii) and (iv) of this paragraph
would be disclosed. Additionally, as
specific objectives, the audit shall
include reviews of the practices and
procedures followed by the client:

(i) In making the periodic
computations of aggregate indebtedness
and net capital under § 240.17a-3(a)(11)
and the reserve required by § 240.15¢c3—
3(e);

((i)i) In making the quarterly securities
examinations, counts, verifications and
comparisons and the recordation of
differences required by §240.17a-13;

(iii) In complying with the
requirement for prompt payment for
securities of section 4(c) of Regulation T
(8 220.4(c) of chapter Il of title 12) of the
Board of Governors of the Federal
Reserve System; and

(iv) In obtaining and maintaining
physical possession or control of all
fully paid and excess margin securities
of customers as required by §240.15¢c3—
3. Such review shall include a
determination as to the adequacy of the
procedures described in the records
required to be maintained pursuant to
§240.15¢3-3(d)(4).

*

* * * *

[FR Doc. 97-55509 Filed 8-7-97; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF STATE
[Public Notice 2573]

22 CFR Part 22

Bureau of Consular Affairs; Schedule
of Fees for Consular Services,
Department of State and Overseas
Embassies and Consulates, Diversity
Visa Lottery Fee

AGENCY: Bureau of Consular Affairs,
Department of State.

ACTION: Final rule.

SUMMARY: This publication finalizes the
Department’s proposed rule [62 FR
32558] published June 16, 1997
proposing the fee for administration of
the diversity visa lottery. The fee will be
added to the Schedule of Fees for
Consular Services published in 22 CFR
22.1.

EFFECTIVE DATE: October 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Sally Light, Office of the Executive
Director, Bureau of Consular Affairs,
Room 4820A, Department of State,
Washington, DC, (202) 647—-1148.

SUPPLEMENTARY INFORMATION: The
Department is instituting a new fee, in
the nature of a surcharge, to be paid by
applicants for diversity immigrant visas.
This additional fee will recover the full
costs of the visa lottery conducted
pursuant to Sections 203 and 222 of the
Immigration and Nationality Act
(“INA™), 8 U.S.C. 1153, 1202, from those
successful lottery entrants who actually
apply for diversity visas. The fee was
authorized by Section 636 of the Illegal
Immigration Reform and Immigrant
Responsibility Act of 1996, Pub. L. 104—
208, 110 Stat. 3009—703-704 (Sept. 30,
1996). A single fee imposed on actual
diversity visa applicants will ensure
that the costs of administering the
lottery and allocating diversity visas is
recovered from actual users of the
lottery, while avoiding the
impracticable imposition of a fee on all
visa lottery entrants (technically, visa
“petitioners”). The imposition of a fee
on all entrants rather than actual
applicants is not feasible, given the
millions of entrants, the problems of
collecting a uniform fee from
individuals all over the world (who will
have varying access to U.S. or other
international currency), and the burden
of having to collect and account for
what would be a very small fee from a
large number of persons. Roughly seven
million entrants have registered for the
1998 diversity lottery. Approximately
100,000 of those will be invited to apply
for a visa, and of those, approximately
87,000 will apply and pay the fee. The

Department’s projected cost to
administer the 1998 diversity lottery is
about $6,500,000, which will be covered
by the diversity visa surcharge of $75.

Provision has already been made in
the visa regulations governing the
diversity visa lottery for a fee of this
nature (see 22 CFR 42.33(i)). Thus no
regulatory amendments other than an
addition of the Schedule of Fees for
Consular Services published at 22 CFR
22.1 are required to establish this fee.
The new fee is being added as item
number 19 on the Schedule of Fees.
This will locate it immediately before
the other fees for immigrant visas,
which diversity visa applicants will also
be required to pay (i.e., before the fees
for immigrant visa application and
issuance).

With the exception of nonimmigrant
visa reciprocity fees, which are
established based on the practices of
other countries, all consular fees are
established on a basis of cost recovery
and in a manner consistent with general
user charges principles, regardless of the
specific statutory authority under which
they are promulgated. The proposed fee
is consistent with these principles and
the guidance in OMB Circular A-25,
which addresses the establishment of
user charges. The fee is based on a cost-
of-service study completed in late 1996
that documented the direct and indirect
costs associated with administration of
the diversity visa lottery. The study was
based on fiscal year 1995 data and was
intended to capture the full cost of
service.

This rule is not considered to be a
major rule for purposes of E.O. 12291
nor is it expected to have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act, 5 U.S.C.
605(b). This rule does not impose
information collection requirements
under the provisions of the Paperwork
Reduction Act, 44 U.S.C. Chapter 35.
This rule has been reviewed as required
by E.O. 12988 and determined to be in
compliance therewith. This rule is
exempt from review under E.O. 12866,
but has been reviewed internally by the
Department to ensure consistency with
the objectives thereof.

Final Rule: The proposed Diversity
Visa Lottery Fee rule invited interested
persons to submit comments. No
comments were received. The proposed
rule is adopted herein without changes
as a final rule.

List of Subjects in 22 CFR Part 22

Fees, Schedule of Fees for Consular
Services, Visas.

Accordingly, part 22 is amended as
follows.
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PART 22—[AMENDED]

1. The authority citation for part 22 is
revised to read as follows:

Authority: Sec. 3, 63 Stat. 111, as
amended; 22 U.S.C. 211a; 214, 2651, 26514,
3921, 4219; 31 U.S.C. 9701; E.O. 10718, 22
FR 4632; E.O. 11295, 31 FR 10603; 3 CFR,
1966-1970 Comp. p. 570; Sec. 636, P.L. 104—
208, 110 Stat. 3009-703-704; 8 U.S.C. 1351,
Sec. 140(a), P.L. 103-236, 108 Stat. 399, as
amended.

2. Section 22.1 is amended by revising
the phrase “(Item Nos. 15 through 19
vacant)” immediately following item 14
to read “(Items Nos. 15 through 18
vacant)” and by inserting a new item 19
under the header ““Visa Services for
Aliens” to read as follows:

22.1 Schedule of fees.

Item No. Fee
* * * * *
Visa Services for Aliens
19. Immigrant visa application sur-
charge for Diversity Visa Lottery $75.00
* * * * *

Dated: July 21, 1997.
Patrick F. Kennedy,
Under Secretary for Management, Acting.
[FR Doc. 97-20603 Filed 8-7-97; 8:45 am]
BILLING CODE 4710-06-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910
RIN 1218-AA95

Methylene Chloride; Approval of
Information Collection Requirements;
Extension of Start-up Dates

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Final Rule; Amendment;
Announcement of the OMB Approval of
Information Collection Requirements;
Extension of Start-up Dates for
Compliance.

SUMMARY: The Occupational Safety and
Health Administration (OSHA) is
announcing that the collections of
information regarding § 1910.1052(d),
exposure monitoring; § 1910.1052(e),
regulated areas; §1910.1052(j), medical
surveillance; §1910.1052(l), employee
information and training; and
§1910.1052(m), recordkeeping of
OSHA's final rule for Occupational
Exposure to Methylene Chloride (MC)
have been approved by the Office of

Management and Budget (OMB) under
the Paperwork Reduction Act of 1995.
The OMB approval number is 1218-
0179. In addition, this document
announces that OSHA is providing an
additional 30 days for certain employers
to comply with the start-up dates
contained in §1910.1052(n).

DATES: Effective August 8, 1997. The
start-up date for initial monitoring as
stated in §1910.1052(n)(2)(i)(C) is
September 7, 1997 (150 days from the
standard’s effective date of April 10,
1997).

FOR FURTHER INFORMATION CONTACT:
Todd Owen, OSHA, Directorate of
Health Standards Programs, Room
N3718, U.S. Department of Labor, 200
Constitution Avenue, NW, Washington,
DC 20210; Telephone (202) 219-7075
extension 109.

SUPPLEMENTARY INFORMATION: OSHA
published a final rule for Methylene
Chloride, §1910.1052, on January 10,
1997, at 62 FR 1494 to provide greater
protection to employees exposed to
methylene chloride’s harmful effects.
The final rule became effective on April
10, 1997, although various provisions
did not take effect until the startup dates
specified in paragraph (n)(2), the earliest
of which was August 7, 1997. In
addition, as required by the Paperwork
Reduction Act of 1995, the Federal
Register notice stated that compliance
with the collection of information
requirements in §1910.1052(d),
exposure monitoring; § 1910.1052(¢e),
regulated areas; §1910.1052(j), medical
surveillance; §1910.1052(l), employee
information and training; and
§1910.1052(m), recordkeeping was not
required until those collections of
information had been approved by the
Office of Management and Budget and
until the Department of Labor published
a notice in the Federal Register
announcing the OMB control numbers
assigned by OMB. Under 5 CFR
1320.5(b), an agency may not conduct or
sponsor a collection of information
unless: (1) the collection of information
displays a currently valid OMB control
number; and (2) the agency informs the
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

On May 29, 1997, the Agency
submitted the Methylene Chloride
information collection request to OMB
for approval in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520). On July 29, 1997,
OMB approved the collections of
information and assigned OMB Control
Number 1218-0179. The approval for

the collection expires on February 28,
1999.

With one exception, the earliest start-
up date for any provision of the
standard, including those with
paperwork requirements, is October 7,
1997. The announcement today of OMB
approval of paperwork requirements is
sufficient notice to permit compliance
without extending those start-up dates.
However, the start-up date for the initial
monitoring provisions (which includes
paperwork requirements) for larger
employers is August 8, 1997. Because
that date is soon after publication of this
notice, OSHA is amending paragraph
§1910.1052(n)(2)(i)(C) to allow those
employers an additional 30 days to
come into compliance with the initial
monitoring requirements. OSHA finds
that there is good cause to issue this
extension without notice and public
comment because following such
procedures would be impractical,
unnecessary or contrary to the public
interest in this case. OSHA believes that
it is in the public interest to give
employers additional time between the
notice of OMB approval and the date
that compliance is required.

Authority And Signature

This document was prepared under
the direction of Gregory R. Watchman,
Acting Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW, Washington, DC 20210.

Signed at Washington, DC this 4th day of
August 1997.

Gregory R. Watchman,

Acting Assistant Secretary for Occupational
Safety and Health.

PART 1910—[AMENDED]

1. The authority citation for Subpart
A of part 1910 continues to read as
follows:

Authority: Secs. 4, 6, 8 of the Occupational
Safety and Health Act of 1970 (29 U.S.C. 653,
655, 657); Secretary of Labor’s Order No. 12—
71 (36 FR 8754), 8-76 (41 FR 25059), 9-83
(48 FR 35736), 1-90 (55 FR 9033), or 6-96
(62 FR 111), as applicable.

§1910.8 [Amended]

2. 81910.8 is amended by adding the
entry ©1910.52 * * * 1218-0179” (in
numerical order) to the table in the
section.

3. The general authority citation for
subpart Z of 29 part 1910 is revised to
read as follows:

Authority: Sections 4, 6, and 8 of the
Occupational Safety and Health Act of 1970
(29 U.S.C. 653, 655, and 657); Secretary of
Labor’s Order No. 12-71 (36 FR 8754), 8-76
(41 FR 25059), 9-83 (48 FR 35736), 1-90 (55
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FR 9033), or 6-96 (62 FR 111), as applicable;
and 29 CFR Part 1911.

* * * * *

4. Paragraph (n)(2)(i)(C) of
§1910.1052 is revised to read as
follows:

§1910.1052 Methylene chloride.
* * * * *

n * X *

EZ; * * *

(l) * X *

(C) For all other employers, within
150 days after the effective date of this

section.
* * * * *

[FR Doc. 97-20890 Filed 8-7-97; 8:45 am]
BILLING CODE 4510-26-M

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 250

RIN 1010-AC11

Outer Continental Shelf Civil Penalties

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: This rule revises MMS
regulations governing the Outer
Continental Shelf (OCS) Civil Penalty
Program. MMS is revising these
regulations to clarify and simplify
assessing and collecting OCS civil
penalties. In addition, MMS is adjusting
the maximum civil penalty per day per
violation from $20,000 to $25,000 due to
inflation.

EFFECTIVE DATE: October 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Greg Gould, Program Coordinator, at
(703) 787-1591 or fax (703) 787-1575.

SUPPLEMENTARY INFORMATION:
Background

MMS proposed revising the
regulations for civil penalties in a notice
of proposed rulemaking published in
the Federal Register (61 FR 66967) on
December 19, 1996. We received one
comment during the 90-day comment
period, which closed on March 19,
1997. This final rule revises the
regulations at 30 CFR 250.200.

The Oil Pollution Act of 1990 (OPA
90), (Pub. L. 101-380) expanded and
strengthened MMS’s authority to
impose penalties for violating
regulations promulgated under the OCS
Lands Act.

Section 8201 of OPA 90 authorizes
the Secretary of the Interior (Secretary)
to assess a civil penalty without

providing notice and time for corrective
action where a failure to comply with
applicable regulations results in a threat
of serious, irreparable, or immediate
harm or damage to human life or the
environment.

The goal of the MMS OCS Civil
Penalty Program is to ensure safe and
clean operations on the OCS. By
pursuing, assessing, and collecting civil
penalties, the program is designed to
encourage compliance with OCS
statutes and regulations.

Not all regulatory violations warrant a
review to initiate civil penalty
proceedings. However, violations that
cause injury, death, or environmental
damage, or pose a threat to human life
or the environment, will trigger such
review.

Intent of Proposed Rule

The goal of the proposed rule was to
rewrite the regulations at 30 CFR part
250, subpart N to simplify the language
into “plain English.” The new question-
and-answer format provides a better
understanding of the OCS civil penalty
process.

Besides simplifying the regulations,
MMS proposed to increase the
maximum civil penalty to $25,000 per
day per violation. The provisions of
OPA 90 require the Secretary to adjust
at least every 3 years the maximum civil
penalty to reflect any increases in the
Consumer Price Index for all-urban
consumers (CPI-U) as prepared by the
Department of Labor.

Comments on the Rule

One major oil company commented
on the rule. The company strongly
opposed the amount of the increase to
the maximum civil penalty. In
particular, the company believed that
rounding to the nearest $5,000 was
inappropriate, and recommended
rounding to the nearest $500.

Response to the Comments

In computing the new civil penalty
maximum amount, MMS divided the
August 1995 CPI-U by the August 1990
CPI-U and multiplied the resulting
value by the current maximum civil
penalty (152.5/131.6=1.159;
1.159%20,000=23,180)

Section 5(a) of Pub. L. 101-410
provides that **Any increase determined
under this subsection shall be rounded
to the nearest multiple of $5,000 in the
case of penalties greater than $10,000
but less than or equal to $100,000.”
Therefore, MMS rounded the maximum
civil penalty from $23,180 to $25,000
based on the formula provided in the
law. The final rule also includes a few

other changes from the proposed rule
that are not substantive.

Executive Order (E.O.) 12866

This final rule is significant under
E.O. 12866 and has been reviewed by
the Office of Management and Budget
(OMB).

Regulatory Flexibility Act

The Department of the Interior (DOI)
has determined that this final rule will
not have a significant effect on a
substantial number of small entities. In
general, the entities that engage in
offshore activities are not considered
small because of the technical and
financial resources and experience
necessary to safely conduct such
activities. DOI also determined that the
indirect effects of this final rule on
small entities that provide support for
offshore activities are small.

Paperwork Reduction Act

The final rule does not contain
collections of information that require
approval by OMB under 44 U.S.C. 3501,
et seq. The requirements in subpart N
are exempted as defined in 5 CFR
1320.4(a)(2) and 1320.4(c).

Taking Implication Assessment

DOI certifies that this final rule does
not represent a governmental action
capable of interference with
constitutionally protected property
rights. Thus, DOI does not need to
prepare a Takings Implication
Assessment pursuant to E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Unfunded Mandates Reform Act of
1995

DOI has determined and certifies
according to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this final rule will not impose a cost of
$100 million or more in any given year
on State, local, and tribal governments,
or the private sector.

E.O. 12988

DOI has certified to OMB that the
final rule meets the applicable reform
standards provided in sections 3(a) and
3(b)(2) of E.O. 12988.

National Environmental Policy Act

DOI determined that this action does
not constitute a major Federal action
significantly affecting the quality of the
human environment; therefore, an
Environmental Impact Statement is not
required.
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List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Investigations, Mineral royalties, Oil
and gas development and production,
Oil and gas exploration, Oil and gas
reserves, Penalties, Pipelines, Public
lands—mineral resources, Public
lands—rights-of-way, Reporting and
recordkeeping requirements, Sulphur
development and production, Sulphur
exploration, Surety bonds.

Dated: June 19, 1997.
Sylvia V. Baca,

Acting Assistant Secretary, Land and
Minerals Management.

For the reasons stated in the
preamble, Minerals Management
Service (MMS) amends 30 CFR part 250
as follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

1. Authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1334.

2. Subpart N is revised to read as
follows:

Subpart N—Outer Continental Shelf (OCS)

Civil Penalties

Sec.

250.200 How does MMS begin the civil
penalty process?

250.201 Index table.

250.202 Definitions.

250.203 What is the maximum civil
penalty?

250.204 Which violations will MMS review
for potential civil penalties?

250.205 When is a case file developed?

250.206 When will MMS notify me and
provide penalty information?

250.207 How do | respond to the letter of
notification?

250.208 When will | be notified of the
Reviewing Officer’s decision?

250.209 What are my appeal rights?

Subpart N—Outer Continental Shelf
(OCS) Civil Penalties

§250.200 How does MMS begin the civil
penalty process?

This subpart explains MMS’s civil
penalty procedures whenever a lessee,
operator or other person engaged in oil,
gas, sulphur or other minerals
operations in the OCS has a violation.
Whenever MMS determines, on the
basis of available evidence, that a
violation occurred and a civil penalty
review is appropriate, it will prepare a
case file. MMS will appoint a Reviewing
Officer.

§250.201 Index Table.

The following table is an index of the
sections in this subpart:

§250.201 Table.

Section

Definitions ......ccocvveieiiiiiicic 250.202
What is the maximum civil pen-

AlY? oo 250.203
Which violations will MMS review

for potential civil penalties? ....... 250.204
When is a case file developed? ... 250.205
When will MMS notify me and

provide penalty information? ..... 250.206
How do | respond to the letter of

notification? .........cccocceeviniienn. 250.207
When will | be notified of the Re-

viewing Officer’s decision? ........ 250.208
What are my appeal rights? ......... 250.209

§250.202 Definitions.

Terms used in this subpart have the
following meaning:

Case file means an MMS document
file containing information and the
record of evidence related to the alleged
violation.

Civil penalty means a fine. It is an
MMS regulatory enforcement tool used
in addition to Notices of Incidents of
Noncompliance and directed
suspensions of production or other
operations.

I, me in a question or you in a
response means the person, or agent of
a person engaged in oil, gas, sulphur, or
other minerals operations in the Outer
Continental Shelf (OCS).

Person means, in addition to a natural
person, an association (including
partnerships and joint ventures), a State,
a political subdivision of a State, or a
private, public, or municipal
corporation.

Reviewing Officer means an MMS
employee assigned to review case files
and assess civil penalties.

Violation means failure to comply
with the Outer Continental Shelf Lands
Act (OCSLA) or any other applicable
laws, with any regulations issued under
the OCSLA, or with the terms or
provisions of leases, licenses, permits,
rights-of-way, or other approvals issued
under the OCSLA.

Violator means a person responsible
for a violation.

§250.203 What is the maximum civil
penalty?

The maximum civil penalty is
$25,000 per day violation.

§250.204 Which violations will MMS
review for potential civil penalties?

MMS will review each of the
following violations for potential civil
penalties:

(a) Violations that you do not correct
within the period MMS grants;

(b) Violations that MMS determines
may constitute a threat of serious,
irreparable, or immediate harm or
damage to life (including fish and other
aquatic life), property, any mineral
deposit, or the marine, coastal, or
human environment; or

(c) Violations that cause serious,
irreparable, or immediate harm or
damage to life (including fish and other
aquatic life), property, any mineral
deposit, or the marine, coastal, or
human environment.

§250.205 When is a case file developed?

MMS will develop a case file during
its investigation of the violation, and
forward it to a Reviewing Officer if any
of the conditions in § 250.204 exist. The
Reviewing Officer will review the case
file and determine if a civil penalty is
appropriate. The Reviewing Officer may
administer oaths and issue subpoenas
requiring witnesses to attend meetings,
submit depositions, or produce
evidence.

§250.206 When will MMS notify me and
provide penalty information?

If the Reviewing Officer determines
that a civil penalty should be assessed,
the Reviewing Officer will send the
violator a letter of notification. The
letter of notification will include:

(a) The amount of the proposed civil
penalty;

(b) Information on the alleged
violation(s); and

(c) Instruction on how to obtain a
copy of the case file, schedule a
meeting, submit information, or pay the
penalty.

§250.207 How do | respond to the letter of
notification?

You have 30 calendar days after you
receive the Reviewing Officer’s letter to
either:

(a) Request, in writing, a meeting with
the Reviewing Officer;

(b) Submit additional information; or

(c) Pay the proposed civil penalty.

§250.208 When will | be notified of the
Reviewing Officer’s decision?

At the end of the 30 calendar days or
after the meeting and submittal of
additional information, the Reviewing
Officer will review the case file,
including all information you
submitted, and send you a decision. The
decision will include the amount of any
final civil penalty, the basis for the civil
penalty, and instructions for paying or
appealing the civil penalty.

§250.209 What are my appeal rights?

When you receive the Reviewing
Officer’s decision, you must either pay
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the penalty or file an appeal with MMS
under part 290 of this chapter. If you do
not either pay the penalty or file a
timely appeal, MMS will take one or
more of the following actions:

() MMS will collect the amount you
were assessed, plus interest, late
payment charges, and other fees as
provided by law, from the date of
assessment until the date MMS receives
payment;

(b) MMS may initiate additional
enforcement proceedings including, if
appropriate, cancellation of the lease,
right-of-way, license, permit, or
approval, or the forfeiture of a bond
under this part; or

(c) MMS may bar you from doing
further business with the Federal
Government according to Executive
Orders 12549 and 12689, and section
2455 of the Federal Acquisition
Streamlining Act of 1994, 31 U.S.C.
6101. The Department of the Interior’s
regulations implementing these
authorities are found at 43 CFR part 62,
subpart D.

[FR Doc. 97-21032 Filed 8-7-97; 8:45 am]
BILLING CODE 4310-MR-M

DEPARTMENT OF THE INTERIOR

30 CFR Part 250
RIN 1010-AC12
Safety and Pollution Prevention

Equipment Quality Assurance
Requirements

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: This rule amends the
regulations governing the quality
assurance (QA) program for safety and
pollution prevention equipment (SPPE)
used on the Outer Continental Shelf
(OCS). The rule requires lessees to
install only QA certified SPPE after
April 1, 1998. However, the rule allows
the continued use of noncertified SPPE
installed prior to April 1, 1998,
provided the equipment does not
require remanufacturing. Amendments
to the rule reduce the paperwork burden
on both industry and MMS and ensure
that OCS lessees continue to use the
best available and safest equipment.

EFFECTIVE DATE: September 8, 1997. The
incorporation by reference of certain
publications listed in the rule is
approved by the Director of the Federal
Register as of September 8, 1997.

FOR FURTHER INFORMATION CONTACT: Bill
Hauser, Engineering and Research
Branch, at (703) 787-1613.

SUPPLEMENTARY INFORMATION:
Background

MMS proposed revising the
regulations for the SPPE program in a
notice of proposed rulemaking
published in the Federal Register (61
FR 66639) on December 18, 1996. We
received two sets of comments during
the 60-day comment period, which
closed on February 18, 1997. This final
rule amends the regulations found at 30
CFR 250.126.

To fully understand this rule, you
need to know that SPPE consists of the
following equipment: surface safety
valves (SSV) and their actuators;
underwater safety valves and their
actuators; and subsurface safety valves
(SSSV) and associated safety valve locks
and landing nipples. MMS requires
lessees to install SPPE in their wells to
protect the safety of personnel and to
prevent the accidental release of
produced fluids or gases (thus the name
safety and pollution prevention
equipment). Certified SPPE means that
the manufacturer built the equipment
under a QA program recognized by
MMS. Noncertified SPPE is SPPE that
was not manufactured under a
recognized QA program but was in a
lessee’s inventory on April 1, 1988.
MMS required each lessee to submit a
list of this inventory to MMS by August
29, 1988.

Intent of Proposed Rule

The proposed rule had two goals: (1)
to reduce the paperwork associated with
the SPPE QA regulations and (2) to
ensure that lessees continue to use high
quality SPPE on the OCS. To reduce
paperwork, the proposed rule
eliminated the need for companies to
update their list of noncertified SPPE. It
also eliminated the detailed reporting
requirements regarding the installation
and failure of certified equipment.

The proposed rule addressed the
quality of SPPE by limiting the use of
noncertified SPPE. Under the proposed
rule a lessee could not install
noncertified SPPE after April 1, 1998. In
addition, a lessee would have to replace
noncertified SPPE already in service
with certified SPPE when one of the
following conditions occurred:

(1) Noncertified SPPE failed during
normal operations,

(2) Noncertified SPPE failed during
testing, or

(3) Noncertified SPPE was removed
from service for any other reason.

Comments on the Rule

The Offshore Operators Committee
(OOC) and a major oil company were
the only two commenters on the rule.

OOC, an organization that represents 85
companies that operate in the Gulf of
Mexico, commended MMS’ effort to
reduce the paperwork associated with
the program, but strongly objected to
replacing noncertified SPPE with
certified SPPE as proposed by the rule.
They stated that the rules should allow
noncertified SPPE to stay in service as
long as it functions properly.
Replacement of an internal seal or
temporary removal from a well during
routine operations should not prohibit
the use of noncertified SPPE after it has
functioned acceptably for many years.
OOC recommended that MMS should
require replacement only when the
noncertified SPPE has to be
remanufactured.

OOC estimated that approximately
3,000 noncertified SSV’s and 1,000
noncertified SSSV’s remain in service
on the OCS. OOC estimated that the cost
to replace these noncertified SPPE
would be $51,000,000. Their estimate
did not include the cost to replace
noncertified landing nipples for the
SSSV.

The major oil company endorsed
OOC’s comments. It reiterated that the
rule should require replacement of
noncertified SPPE only when it must be
re-manufactured or repaired by hot
work, such as welding.

Response to Comments

After review of the comments, MMS
agrees that the rule should not prohibit
the use of noncertified SPPE if it
requires only minor repairs, such as the
replacement of a seal. Therefore, we
have revised the final rule to require
replacement of noncertified SPPE only
when the noncertified SPPE requires
offsite repair, remanufacturing, or hot
work, such as welding. This will allow
lessees to continue using noncertified
SPPE provided the equipment works
properly, and when necessary, requires
only minor repairs. Once noncertified
SPPE requires offsite repair,
remanufacturing, or hot work, it may
not be used on the OCS. MMS believes
this restriction helps ensure that lessees
continue to use high quality SPPE.

MMS plans to examine the
performance of noncertified and
certified SPPE as part of a research
study that will examine leakage rates
and testing criteria for SPPE. This
research will begin this year. We invite
and encourage industry participation in
this research study. The results will
impact future rulemaking on SPPE
testing requirements.

We also clarified § 250.126(b)(2) of the
rule to state that a lessee may not install
additional noncertified SPPE after April
1, 1998.
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Other Changes to the Regulations

As part of amending the SPPE
regulations, the rule updates the two QA
documents referenced in §250.1,
Documents Incorporated by Reference,
paragraphs (c)(5)and (d)(1):

(1) American National Standards
Institute/American Society
Mechanical Engineers (ANSI/ASME)
SPPE-1-1994, Quality Assurance and
Certification of Safety and Pollution
Prevention Equipment Used in
Offshore Oil and Gas Operations, and

(2) American Petroleum Institute (API)
Spec Q1, Specification for Quality
Programs, Fifth Edition, December
1994.

These documents update editions that
MMS has previously incorporated by
reference. MMS did not receive any
comments on these documents. ASME
has notified MMS that it will sunset its
SPPE program on June 11, 1999. After
that date, MMS will remove the
reference to SPPE-1-1994 from the
regulations. MMS believes that the
sunset of this program will not have a
significant effect on SPPE quality.

Executive Order (E.O.) 12866

This is a significant rule under E.O.
12866 and has been reviewed by the
Office of Management and Budget
(OMB).

Regulatory Flexibility Act

DOI has determined that this final
rule will not have a significant
economic effect on a substantial number
of small entities. Most entities that
engage in offshore activities as operators
are not small because of the technical
complexities and financial resources
necessary to conduct such activities
safely. Small entities are more likely to
work as contractors to larger entities on
the OCS, or in the case of SPPE, they
may work at repairing SPPE. This rule
will not have a negative effect on small
SPPE repair shops or manufacturers
since it does not impose any new
restrictions on them. This rule should
not change the business practices of
repair and manufacturing SPPE.

Paperwork Reduction Act

OMB has approved the information
collection requirements in 30 CFR Part
250, Subpart H, Oil and Gas Production
Safety Systems, as required by the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). The OMB control
number is 1010-0059. The Paperwork
Reduction Act of 1995 provides that an
agency may not conduct or sponsor, and
a person is not required to respond to,
a collection of information unless it

displays a currently valid OMB control
number.

MMS received no comments with
respect to the information collection
aspects in the notice of proposed
rulemaking. There is no significant
change to the information collection
required by the final rule.

The collection of information consists
of applications and approvals for
design, installation, and operation of
subsurface safety devices and surface
production-safety systems and related
requirements; notifying MMS prior to
production and conduct of
preproduction tests and inspections;
approval of QA programs covering
manufacture of SPPE; and related
recordkeeping requirements. The
requirement to respond is mandatory.
MMS uses the information to evaluate
equipment and/or procedures lessees
propose to use during production
operations and to verify compliance
with minimum safety requirements.
MMS will protect information
considered confidential or proprietary
under the Freedom of Information Act
and under regulations at 30 CFR 250.18
(Data and information to be made
available to the public) and 30 CFR Part
252 (OCS Qil and Gas Information
Program).

Respondents are approximately 130
Federal OCS oil, gas, and sulphur
lessees. The frequency of submission
varies. We estimate that the public
reporting burden for this information
averages 1.25 hours per response,
including the time to review
instructions, search existing data
sources, gather and maintain the data
needed, and complete and review the
information collection. MMS estimates
that the total annual burden of this
collection of information to be 352
reporting hours and 2,548
recordkeeping hours. Based on $35 per
hour, the total burden hour cost to
respondents is $101,500.

You may direct comment on the
burden estimate or any other aspect of
this collection to the Information
Collection Clearance Officer, Minerals
Management Service, Mail Stop 4230,
1849 C Street, N.W., Washington, D.C.
20240; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Attn: Desk
Officer for the Department of the
Interior (OMB control number 1010-
0059), Room 10102, 725 17th Street,
N.W., Washington, D.C. 20503. You may
obtain a copy of the collection of
information by contacting the Bureau’s
Information Collection Clearance Officer
at (202) 208-7744.

Takings Implication Assessment

DOI certifies that this final rule does
not represent a governmental action
capable of interference with
constitutionally protected property
rights. Thus, MMS did not need to
prepare a Takings Implication
Assessment pursuant to E.O. 12630,
Governmental Action and Interference
with Constitutionally Protected Property
Rights.

Unfunded Mandates Reform Act of
1995

DOI has determined and certifies
according to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rule will not impose a cost of $100
million or more in any given year on
State, local, and tribal governments, or
the private sector.

E.O. 12988

DOI has certified to OMB that this
rule meets the applicable civil justice
reform standards provided in sections
3(a) and 3(b)(2) of E.O. 12988.

National Environmental Policy Act

DOI has determined that this action
does not constitute a major Federal
action significantly affecting the quality
of the human environment. Therefore,
preparation of an Environmental Impact
Statement is not required.

List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Incorporation by reference,
Investigations, Mineral royalties, Oil
and gas development and production,
Qil and gas exploration, Oil and gas
reserves, Penalties, Pipelines, Public
lands—mineral resources, Public
lands—rights-of-way, Reporting and
recordkeeping requirements, Sulphur
development and production, Sulphur
exploration, Surety bonds.

Dated: June 5, 1997.
Bob Armstrong,

Assistant Secretary, Land and Minerals
Management.

For the reasons stated in the
preamble, the Minerals Management
Service (MMS) amends 30 CFR part 250
as follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

1. The authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1334.
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2. Section 250.1 is amended by
revising paragraphs (c)(5) and (d)(1) to
read as follows:

§250.1 Documents incorporated by
reference.
* * * * *

(C) * * *

(5) ASME SPPE-1-1994 and ASME
SPPE-1d-1996 ADDENDA, Quality
Assurance and Certification of Safety
and Pollution Prevention Equipment
Used in Offshore Oil and Gas
Operations, Incorporated by Reference
at: §250.126(a)(2)(A).

* * * * *

(d) * Kk X

(1) API Spec Q1, Specification for
Quality Programs, Fifth Edition,
December 1994, APl Stock No. 811—-
00001, Incorporated by Reference at:
§250.126(a)(2)(B).

* * * * *

3. MMS revises § 250.126 to read as
follows:

§250.126 Safety and pollution prevention
equipment quality assurance requirements.

(a) General requirements. (1) Except
as provided in paragraph (b)(1) of this
section, you may install only certified
safety and pollution prevention
equipment (SPPE) in wells located on
the OCS. SPPE includes the following:

(i) Surface safety valves (SSV) and
actuators;

(ii) Underwater safety valves (USV)
and actuators; and

(iii) Subsurface safety valves (SSSV)
and associated safety valve locks and
landing nipples.

(2) Certified SPPE is equipment the
manufacturer certifies as manufactured
under a quality assurance program MMS
recognizes. MMS considers all other
SPPE as noncertified. MMS recognizes
two quality assurance programs:

(i) ANSI/ASME SPPE-1, Quality
Assurance and Certification of Safety
and Pollution-Prevention Equipment
Used in Offshore Oil and Gas
Operations; and

(i) APl Spec Q1, Specification for
Quality Programs.

(3) All SSV’s and USV’s must meet
the technical specifications of APl Spec
14D or API Spec 6A and 6AV1. All
SSSV’s must meet the technical
specifications of APl Spec 14A.

(b) Use of noncertified SPPE. (1)
Before April 1, 1998, you may continue
to use and install noncertified SPPE if
it was in your inventory as of April 1,
1988, and was included in a list of
noncertified SPPE submitted to MMS
prior to August 29, 1988.

(2) On or after April 1, 1998:

(i) You may not install additional
noncertified SPPE; and

(if) When noncertified SPPE that is
already in service requires offsite repair,
remanufacturing, or hot work such as
welding, you must replace it with
certified SPPE.

(c) Recognizing other quality
assurance programs. The MMS will
consider recognizing other quality
assurance programs covering the
manufacture of SPPE. If you want MMS
to evaluate other quality assurance
programs, submit relevant information
about the program and reasons for
recognition by MMS to the Chief,
Engineering and Operations Division;
Minerals Management Service; Mail
Stop 4700; 381 Elden Street; Herndon,
Virginia 20170-4817.

[FR Doc. 97-21037 Filed 8-7-97; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 100 and 165

[CGD 97-051]

Safety Zones, Security Zones, and
Special Local Regulations
AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary rules
issued.

SUMMARY: This document provides
required notice of substantive rules
adopted by the Coast Guard and
temporarily effective between April 1,
1997 and June 30, 1997, which were not
published in the Federal Register. This
quarterly notice lists temporary local
regulations, security zones, and safety
zones, which were of limited duration
and for which timely publication in the
Federal Register was not possible.

DATES: This notice lists temporary Coast
Guard regulations that became effective
and were terminated between April 1,
1997 and June 30, 1997, as well as
several regulations which were not
included in the previous quarterly list.

ADDRESS: The complete text of these
temporary regulations may be examined
at, and is available on request, from
Executive Secretary, Marine Safety
Council (G-LRA), U.S. Coast Guard
Headquarters, 2100 Second Street, SW.,
Washington, DC 20593-0001.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Christopher S. Keane at (202)
267-6004 between the hours of 8 a.m.
and 3 p.m., Monday through Friday.

SUPPLEMENTARY INFORMATION: District
Commanders and Captains of the Port
(COTP) must be immediately responsive
to the safety needs of the waters within
their jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to vessels, ports, or waterfront
facilities to prevent injury or damage.
Special local regulations are issued to
enhance the safety of participants and
spectators at regattas and other marine
events. Timely publication of these
regulations in the Federal Register is
often precluded when a regulation
responds to an emergency, or when an
event occurs without sufficient advance
notice. However, the affected public is
informed of these regulations through
Local Notices to Mariners, press
releases, and other means. Moreover,
actual notification is provided by Coast
Guard patrol vessels enforcing the
restrictions imposed by the regulation.
Because mariners are notified by Coast
Guard officials on-scene prior to
enforcement action, Federal Register
notice is not required to place the
special local regulation, security zone,
or safety zone in effect. However, the
Coast Guard, by law, must publish in
the Federal Register notice of
substantive rules adopted. To discharge
this legal obligation without imposing
undue expense on the public, the Coast
Guard periodically publishes a list of
these temporary special local
regulations, security zones, and safety
zones. Permanent regulations are not
included in this list because they are
published in their entirety in the
Federal Register. Temporary regulations
may also be published in their entirety
if sufficient time is available to do so
before they are placed in effect or
terminated. These safety zones, special
local regulations and security zones
have been exempted from review under
E.O. 12866 because of their emergency
nature, or limited scope and temporary
effectiveness.

The following regulations were placed
in effect temporarily during the period
April 1, 1997 and June 30, 1997, unless
otherwise indicated.

Dated: August 5, 1997.

Pamela M. Pelcovits,

Chief, Office of Regulations and
Administrative Law.
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QUARTERLY REPORT

Location

Effective date

District Docket
01-97-006
01-97-010
01-97-011
01-97-012
01-97-013
01-97-015
01-97-016
01-97-023
01-97-025
01-97-027
01-97-028
01-97-030
01-97-033
01-97-036
01-97-037
01-97-038
01-97-045
01-97-052
01-97-055
01-97-057
01-97-059
05-97-007
05-97-018
05-97-019
05-97-022
05-97-023
05-97-024
05-97-025
05-97-026
05-97-027
05-97-028
05-97-029
05-97-033
05-97-034
05-97-035
05-97-036
05-97-037
05-97-038
05-97-039

05-97-041
05-97-042
05-97-044
05-97-047
05-97-048
05-97-049
05-97-050
05-97-051
05-97-052
05-97-053
05-97-054
07-97-016
07-97-017
07-97-025
07-97-028
08-97-008
08-97-016
09-97-013
09-97-016
09-97-018
09-97-019
09-97-020
11-97-004
13-97-005
13-97-006

COTP Docket

Corpus Christi 97-001
Corpus Christi 97-02
Houston-Galveston 97-002
Houston-Galveston 97-003

Upper New York Bay, NY & NJ
New York Harbor, Upper Bay

Long Island Sound
Port of New York and New Jersey

East River, NY Harbor, Upper Bay
Greenwood Lake, New York/New Jersey
Kennebec River, Bath, ME
East River, NY
Hudson River, New York Harbor ..
Boston, MA
New York Harbor, Upper Bay
Hempstead Harbor, Long Island ..
Hudson River, New York
Hudson River, NY
North Kingstown, RI
Sandy Hook Bay, NJ ....
East River, NY
Portsmouth, VA
Delaware Bay, Delaware River
Chesapeake Bay, VA
Philadelphia, PA
Cape Fear River Inlet
Chesapeake Bay, VA
Delaware Bay, Delaware River .
Atlantic Ocean
Delaware Bay, Delaware River .
Elizabeth River, Norfolk, VA
Western Bar Channel, Oak Island, NC ..
Elizabeth River, Norfolk, VA
Delaware Bay, Delaware River ....

Chesapeake Bay, VA
Delaware Bay, Delaware River
Atlantic Intracoastal Waterway,
NC.
Delaware Bay, Delaware River
Chesapeake Bay, VA
Delaware Bay, Delaware River ....
Delaware River
Hampton Roads, VA
James River, VA
Delaware Bay, Delaware River ....
Delaware River
Delaware Bay, Delaware River ....
Delaware River
Hampton Roads, VA
North Charleston, SC
Bathia De Mayaguez, Puerto Rico
Key West, FL
San Juan, Puerto Rico ....
Lower Mississippi River M. 437 to M. 88 ..
Arkansas River M. 308 to M. 309
lllinois River
Maumee River, Ohio ....

Hobucken,

Rochester, NY
Chicago Sanitary and Ship Canal
Colorado River, Davis Dam
Williamette River, Portland, OR ...

Houston, TX
Houston Ship Channel, Houston, TX

Special Local
Safety Zone

Special Local ...
Safety Zone
Security Zone
Safety Zone

Security Zone
Safety Zone
Security Zone
Safety Zone

Security Zone
Safety Zone

Reg Nav Area
Special Local
Safety Zone

Special Local
Safety Zone

Security Zone
Safety Zone

May 4, 1997.

Apr. 8, 1997.

May 3, 1997.

June 12, 1997.
June 28, 1997.
Apr. 14, 1997.
May 21, 1997.
May 6, 1997.

May 17, 1997.
May 3, 1997.

Apr. 29, 1997.
May 21, 1997.
June 27, 1997.
June 17, 1997.
June 21, 1997.
June 29, 1997.
June 14, 1997.
June 26, 1997.
June 28, 1997.
June 26, 1997.
June 30, 1997.
June 6, 1997.

Apr. 9, 1997.

Apr. 14, 1997.
Apr. 28, 1997.
Apr. 18, 1997.
May 6, 1997.

Apr. 25, 1997.
May 10, 1997.
May 6, 1997.

May 7, 1997.

May 13, 1997.
May 10, 1997.
May 28, 1997.
May 13, 1997.
May 16, 1997.
May 22, 1997.
May 3, 1997.

May 28, 1997.

June 1, 1997.

June 4, 1997.

June 7, 1997.

June 14, 1997.
June 12, 1997.
June 28, 1997.
June 20, 1997.
June 22, 1997.
June 28, 1997.
June 30, 1997.
June 12, 1997.
June 13, 1997.
Apr. 20, 1997.
June 1, 1997.

June 22, 1997.
Apr. 15, 1997.
May 3, 1997.

Apr. 21, 1997.
June 6, 1997.

June 15, 1997.
June 21, 1997.
June 30, 1997.
May 29, 1997.
May 2, 1997.

May 30, 1997.

Apr. 28, 1997.
June 14, 1997.
Apr. 20, 1997.
Apr. 10, 1997.
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QUARTERLY REPORT—Continued

Location

Effective date

Houston-Galveston 97-004
Houston-Galveston 97-005
Houston-Galveston MSU 97-003
Louisville 97-003
Miami 97-015
Miami 97-018
Miami 97-021
Miami 97-030
Mobile 97-001 ....
Mobile 97-006 ....
Mobile 97-009 ....
Mobile 97-010
Mobile 97-011
Mobile 97-013
Morgan City 97-002
Morgan City 97-003
Morgan City 97-004
Morgan City 97-005
Morgan City 97-006
New Orleans 97-008 ....
New Orleans 97-011 ....
New Orleans 97-012 ....
New Orleans 97-013
San Francisco Bay 97-003 ....
San Francisco Bay 97-004 ....
San Francisco Bay 97-005 ....
San Francisco Bay 97-006 ....
San Juan 97-013
San Juan 97-029
Western Alaska 97-002

Bayport Ship Channel, Houston, TX
Sylvan Beach, Houston, TX
Offatts Bayou, Galveston, TX ..
Ohio River, Louisville, KY

Point Cadet, MS
Santa Rosa Bay, Fort Walton Beach, FL .
Back Bay, Biloxi, MS
Fort Walton Beach, FL
Demopolis, AL
St. Andrews Bay, Panama City, FL
Lower Atchafalaya River M. 128 to M. 129 ....

Lower Mississippi River M. 225 to M. 238
Lower Mississippi River M. 94 to M. 95
Lower Mississippi River M. 95 to M. 96.6
Lower Mississippi River M. 92 to M. 83.5
San Pablo and San Francisco Bays, CA
San Francisco Bay, CA
San Pablo and San Francisco Bays, CA
San Juan, Puerto Rico

May 17, 1997.
June 14, 1997.
May 3, 1997.
Apr. 18, 1997.
Apr. 7, 1997.
Apr. 21, 1997.
Apr. 22, 1997.
June 16, 1997.
May 4, 1997.
May 5, 1997.
May 10, 1997.
June 6, 1997.
do.
June 22, 1997.
Apr. 8, 1997.
Apr. 17, 1997.
Apr. 19, 1997.
Apr. 30, 1997.
May 12, 1997.
Apr. 20, 1997.
May 6, 1997.
June 24, 1997.
June 20, 1997.
June 13, 1997.
June 20, 1997.
June 23, 1997.
June 22, 1997.
Apr. 3, 1997.
June 8, 1997.
June 12, 1997.

Security Zone ..
Safety Zone

Security Zone ..
Safety Zone

[FR Doc. 97-21031 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD13-97-017]

RIN 2115-4497

Safety Zone Regulations; Thunder 97
Sprint Boat Race, Columbia River,
Richland, WA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone for the
Thunder 97 Sprint Boat Race. The
event will be held Saturday, August 9,
1997, through Sunday, August 10, 1997,
from 10 a.m. (PDT) to 6 p.m. (PDT) each
day. The Coast Guard, through this
action, intends to promote the safety of
spectators and participants during the
event from the hazards associated with
power boat racing, and to keep spectator
vessels from interfering with the races.
Entry into the safety zone is prohibited
unless authorized by the Captain of the
Port.

DATES: This temporary safety zone is
effective on Saturday, August 9, 1997,
and Sunday, August 10, 1997, from 9
a.m. (PDT) to 7 p.m. (PDT) each day.

FOR FURTHER INFORMATION CONTACT:

Lt. T. G. Allan, c/o Captain of the Port,
Portland, 6767 N. Basin Ave, Portland,
Oregon 97217-3992, (503) 240-9327.

SUPPLEMENTARY INFORMATION:
Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective less than 30 days
after Federal Register publication.
Publishing a NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
necessary to ensure the safety of
structures and vessels operating in the
area of the fireworks display. Due to the
complex planning and coordination
involved, the event sponsor, the Tri-City
Watersports Association, was unable to
provide the Coast Guard with notice of
the final details until 30 days prior to
the date of the event. Therefore,
sufficient time was not available to
publish a proposed rule in advance of
the event or to provide a delayed
effective date. Following normal
rulemaking procedures in this case
would be impracticable.

Background and Purpose

The event requiring this regulation is
the Thunder '97 Sprint Boat Races to be
held on the Columbia River in Richland,
Washington. The races are scheduled to
begin on August 9, 1997, at 10 a.m.
(PDT). This event may result in a large
number of spectator vessels
congregating near the race course. To
promote the safety of both the spectators
and participants, a safety zone is being
established on all the waters of the
Columbia River, in the vicinity of the
Howard Amon Park from river mile
337.5 to river mile 338, Richland,
Washington. Entry into this safety zone
is prohibited unless authorized by the
Captain of the Port. This action is
necessary due to the safety hazards
associated with race boats traveling at
high speeds. This safety zone will be
enforced by representatives of the
Captain of the Port, Portland, Oregon.
The Captain of the Port may be assisted
by other federal, state, and local
agencies.

Regulatory Evaluation

This temporary final rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
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Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
This expectation is based on the fact
that entry into the safety zone will only
be restricted for twelve hours each day
of the event, and that less than one mile
of the waterway will be restricted. The
entities most likely to be affected by this
action are commercial ship, and tug and
barge operators on the Columbia River.
Most of these entities are aware of the
regatta and the safety zone, and they can
schedule their transits accordingly. If
safe to do so, the representative of the
Captain of the Port assigned to enforce
this safety zone may authorize
commercial vessels to pass through the
safety zone on a case-by-case basis.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this final rule
will have a significant economic impact
on a substantial number of small
entities. ““Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “‘small business concerns” under
section 3 of the Small Business Act (15
U.S.C. 632). For the reasons outlined in
the Regulatory Evaluation above, the
Coast Guard expects the impact of this
final rule to be minimal on all entities.
Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

Collection of Information

This final rule contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this final rule
and has concluded that, under section

2.B.2.c. of Commandant Instruction
M16475.1B, it is categorically excluded
from further environmental
documentation. A Categorical Exclusion
Determination will be made available in
the rulemaking docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping
requirements, Security measures,
Waterways.

Final Regulation

For the reasons set out in the
preamble, the Coast Guard amends Part
165 of Title 33, Code of Federal
Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A temporary section 165.T13014 is
added to read as follows:

§165.T13-014 Safety Zone; Columbia
River, Richland, WA.

(a) Location. The following area is a
safety zone: All the waters of the
Columbia River, in the vicinity of the
Howard Amon Park from river mile
337.5 to river mile 338, Richland,
Washington.

(b) Definitions. The designated
representative of the Captain of the Port
is any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Portland, to act on his behalf. The
following officers have or will be
designated by the Captain of the Port:
The Coast Guard Patrol Commander, the
senior boarding officer on each vessel
enforcing the safety zone, and the Duty
Officer at Coast Guard Group Portland,
Oregon.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this safety zone is
prohibited unless authorized by the
Captain of the Port or his designated
representatives.

(2) A succession of sharp, short
signals by whistle, siren, or horn from
vessels patrolling the area under the
direction of the Patrol Commander shall
serve as a signal to stop. Vessels or
persons signalled shall stop and comply
with the orders of the patrol vessels;
failure to do so may result in expulsion
from the area, citation for failure to
comply, or both.

(d) Effective date. These regulations
are effective from Saturday, August 9,
1997, through Sunday, August 10, 1997,

from 9 a.m. (PDT) to 7 p.m. (PDT) daily,
unless sooner terminated by the Captain
of the Port.

Dated: July 24, 1997.
G.M. Webber,

Commander, U.S. Coast Guard Captain of
the Port Acting.

[FR Doc. 97-20966 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD13-97-018]

RIN 2115-AA97

Safety Zone Regulations; Astoria
Regatta Fireworks Display, Columbia
River, Astoria OR

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone for the Astoria
Regatta Associations Inc.’s fireworks
display being held in conjunction with
the Astoria Regatta on the Columbia
River in Astoria, Oregon. The event will
be held on Saturday, August 09, 1997,
from 9:30 p.m. (PDT) to 11 p.m. (PDT).
The Coast Guard, through this action,
intends to protect persons, facilities,
and vessels from safety hazards
associated with the fireworks display.
Entry into this safety zone is prohibited
unless authorized by the Captain of the
Port.

DATES: This temporary safety zone is
effective from 9:30 p.m. (PDT) until 11
p-m. (PDT) on August 09, 1997.

FOR FURTHER INFORMATION CONTACT:

LT T. G. Allan, c/o Captain of the Port,
Portland, 6767 N. Basin Ave, Portland,
Oregon 97217-3992, (503) 240-9327.

SUPPLEMENTARY INFORMATION:
Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective less than 30 days
after Federal Register publication.
Publishing a NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
necessary to ensure the safety of
structures and vessels operating in the
area of the fireworks display. Due to the
complex planning and coordination
involved, the event sponsor, the Astoria
Regatta Association Inc., was unable to
provide the Coast Guard with notice of
the final details until 30 days prior to
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the date of the event. Therefore,
sufficient time was not available to
publish a proposed rule in advance of
the event or to provide a delayed
effective date. Following normal
rulemaking procedures in this case
would be impracticable

Background and Purpose

The event requiring this regulation is
a fireworks display sponsored by the
Astoria Regatta Association Inc. The
fireworks display is scheduled to begin
on August 09, 1997, at 10 p.m. (PDT).
This event may result in a large number
of vessels congregating near the
fireworks launching barge. To promote
the safety of both the spectators and
participants, a safety zone is being
established on the waters of the
Columbia River around the fireworks
launching barge, and entry into this
safety zone is prohibited unless
authorized by the Captain of the Port.
This action is necessary due to the
possibility of debris and unexploded
fireworks falling into the Columbia
River in the vicinity of the launching
barge. This safety zone will be enforced
by representatives of the Captain of the
Port, Portland, Oregon. The Captain of
the Port may be assisted by other federal
agencies.

Regulatory Evaluation

This temporary final rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
This expectation is based on the fact
that entry into the area covered by this
safety zone will be restricted for less
than 2 hours on the day of the event,
and that less than 1 mile of the
waterway will be restricted. The entities
most likely to be affected by this action
are commercial ship, and tug and barge
operators on the Columbia River. Most
of these entities are aware of the
fireworks display and the safety zone,
and can schedule their transits
accordingly. If safe to do so, the
representative of the Captain of the Port
assigned to enforce this safety zone may

authorize commercial vessels to pass
through the safety zone on a case-by-
case basis.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this final rule
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘“‘small business concerns’ under
section 3 of the Small Business Act (15
U.S.C. 632). For the reasons outlined in
the Regulatory Evaluation above, the
Coast Guard expects the impact of this
final rule to be minimal on all entities.
Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

Collection of Information

This final rule contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.)

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this final rule
and has concluded that, under section
2.B.2.c. of Commandant Instruction
M16475.B, it is categorically excluded
from further environmental
documentation. A Categorical Exclusion
Determination will be made available in
the rulemaking docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Final Regulation

For the reasons set out in the
preamble, the Coast Guard amends Part
165 of Title 33, Code of Federal
Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04—6, and 160.5;
49 CFR 1.46.

2. A temporary section 165.T13015 is
added to read as follows:

§165.T13-015 Safety Zone; Columbia
River, Astoria, OR.

(a) Location. The following area is a
safety zone: All waters of the Columbia
River bounded by a circle with a 1000-
foot radius centered on a fireworks
launching barge located at position
46°11'48"N latitude, 123°51'44"W
longitude, in the vicinity of Astoria,
Oregon. This safety zone represent an
area approximately 450 yards north of
the channel, between buoys 33 and 35.
[Datum: NAD 83]

(b) Definitions. The designated
representative of the Captain of The Port
is any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Portland, to act on his behalf. The
following officers have or will be
designated by the Captain of the Port:
The Coast Guard Patrol Commander, the
senior boarding officer on each vessel
enforcing the safety zone, and the Duty
Officer at Coast Guard Group Astoria,
Oregon.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this safety zone is
prohibited unless authorized by the
Captain of the Port or his designated
representatives.

(2) A succession of sharp, short
signals by whistle, siren, or horn from
vessels patrolling the area under the
direction of the Patrol Commander shall
serve as a signal to stop. Vessels or
persons signalled shall stop and comply
with the orders of the patrol vessels;
failure to do so may result in expulsion
from the area, citation for failure to
comply, or both.

(d) Effective dates. These regulations
become effective on August 09, 1997, at
9:30 p.m. (PDT) and terminate on
August 9, 1997, at 11 p.m. (PDT), unless
sooner terminated by the Captain of the
Port.

Dated: July 24, 1997.

G. M. Webber,

Commander, U.S. Coast Guard, Captain of
the Port Acting.

[FR Doc. 97-20967 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-14-M
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DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD 05-97-063]

RIN 2115-AA97

Safety Zone: Delaware Bay, Delaware
River

AGENCY: Coast Guard, DOT.
ACTION: Temporary rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
Delaware Bay and Delaware River
between the Delaware Breakwater and
Marcus Hook, Pennsylvania. This safety
zone is needed to protect vessels, the
port community and the environment
from potential safety and environmental
hazards associated with the loading and
transit of the T/V TARQUIN RANGER
while it is loaded with more than 2% of
its cargo carrying capacity of Liquified
Hazardous Gas.

DATES: This rule is effective from 11:59
p.m. July 31, 1997, and terminates at
11:59 p.m. August 12, 1997.

FOR FURTHER INFORMATION CONTACT: Lt.
S.A. Budka, Project Officer, U.S. Coast
Guard Captain of the Port, 1 Washington
Avenue, Philadelphia, PA 19147-4395,
Phone: (215) 271-4889.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice
of proposed rulemaking (NPRM) was
not published for this regulation and
good cause exists for making it effective
in less than 30 days after Federal
Register publication. The Coast Guard
was informed by the owner/operator of
the T/V TARQUIN RANGER on July 30,
1997 of the intended transit of the T/V
TARQUIN RANGER along the Delaware
River. Publishing a NPRM and delaying
its effective date would be contrary to
the public interest, since immediate
action is needed to respond to protect
the environment and vessel traffic
against potential hazards associated
with the transit of the T/V TARQUIN
RANGER while it is loaded with
Liquefied Hazardous Gas.

Discussion of the Regulation: This
temporary rule establishes a safety zone
in a specified area around the T/V
TARQUIN RANGER while underway in
the loaded condition and during cargo
operations. The safety zone will be in
effect during the T/V TARQUIN
RANGER'’S transit of the Delaware Bay
and Delaware River and during cargo
operations at the Sun Marcus Hook
Refinery on the Delaware River, at
Marcus Hook Pennsylvania. This
temporary rule is intended to minimize

the potential hazards associated with
the transportation of Liquefied
Hazardous Gas by a large tankship in
heavily trafficked areas of the Delaware
Bay and Delaware River as well as in the
Ports of Philadelphia. Entry into this
zone is prohibited unless authorized by
the Captain of the Port, Philadelphia,
PA. The Captain of the Port may impose
certain restrictions on vessels allowed to
enter the safety zone.

Regulatory Evaluation: This
temporary rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 CFR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
temporary rule to be so minimal that a
full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.

Collection of Information: This
temporary rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501-3520).

Federalism Assessment: This action
has been analyzed in accordance with
the principles and criteria contained in
Executive Order 12612, and it has been
determined that it does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment: The Coast Guard
considered the environmental impact of
this temporary rule and concluded that
under section 2.B.2.e(34) of
Commandant Instruction M16475.1B (as
revised by 59 FR 38654; July 29, 1994),
this rule is categorically excluded from
further environmental documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

In consideration of the foregoing, the
Coast Guard amends 33 CFR 165 as
follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;

33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. Section 165.T05-063 is added to
read as follows:

§165.T05-063 Safety Zone: Delaware Bay
and Delaware River from the Delaware
Breakwater to Marcus Hook, PA.

(a) Location: The following area is a
safety zone:

(1) All water within an area which
extends 500 years on either side and
1000 yards ahead and astern of the
T/V TARQUIN RANGER while the
vessel is in the loaded condition and
underway in the area of the Delaware
River and Delaware Bay bounded by the
Sun Marcus Hook Refinery on the
Delaware River, at Marcus Hook,
Pennsylvania and the Delaware
Breakwater.

(2) All waters within a 200 yard
radius of the T/V TARQUIN RANGER
while it is moored at the Sun Marcus
Hook Refinery on the Delaware River, at
Marcus Hook, Pennsylvania.

(b) Effective Dates. This rule is
effective from 11:59 p.m. July 31, 1997,
and terminates at 11:59 p.m. August 12,
1997.

(c) Definitions. (1) Captain of the Port
or COTP means the Captain of the Port
of Philadelphia or any Coast Guard
commissioned, warrant or petty officer
authorized to act on his behalf.

(2) Loaded Condition means loaded
with LHG that exceeds 2% of the
vessel’s cargo carrying capacity.

(d) No vessel may enter the safety
zone unless its operator obtains
permission of the Captain of the Port or
his designated representative.

(e) As a condition of entry, the COTP
may order that:

(1) All vessels operating within the
safety zone must maintain a continuous
radio guard on channels 13 and 16
VHF-FM while underway;

(2) Overtaking may take place only
under conditions where overtaking is to
be completed well before any bends in
the channel. Before any overtaking, the
pilots, masters, and operators of both
vessels must clearly agree on all factors
including speeds, time, and location of
overtaking.

(3) Meeting situations on river bends
shall be avoided to the maximum extent
possible.

(4) The operator of any vessel in the
safety zone shall proceed as directed by
the Captain of the Port or by his
designated representative.

(f) The senior boarding officer
enforcing the safety zone may be
contacted on VHF channels 13 & 16.
The Captain of the Port of Philadelphia
and the Command Duty officer at the
Marine Safety Office, Philadelphia, may
be contacted at telephone number (215)
271-4940.
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Dated: July 31, 1997.
John E. Veentjer,

Captain, U.S. Coast Guard, Captain of the
Port, Philadelphia, PA.

[FR Doc. 97-21029 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD01-97-063]
RIN 2121-AA97

Safety Zone: Albany Bicentennial
Fireworks, Hudson River, Troy, NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Albany Bicentennial Fireworks
program. The safety zone will close all
waters of the Hudson River, shore to
shore, south of the Green Island Bridge
and north of the Congress Street Bridge,
Troy, New York. The safety zone is
necessary to protect the maritime public
from the hazards associated with
fireworks launched from a barge in the
Hudson River.

DATES: This final rule is effective from
8:45 p.m. until 10:15 p.m. on August 10,
1997.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (Junior Grade) Dave Gefell,
Waterways Oversight Branch, Coast
Guard Activities New York, (718) 354—
4195, 212 Coast Guard Drive, Staten
Island, New York 10305.

SUPPLEMENTARY INFORMATION:
Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) was not
published for this regulation. Good
cause exists for not publishing an NPRM
and for making this regulation effective
less than 30 days after Federal Register
publication. Due to the date that
conclusive information for this event
was received, there was insufficient
time to draft and publish an NPRM.
Following normal rulemaking
procedures would cause the event to be
delayed or cancelled and would be
contrary to the public interest since the
event is intended for public
entertainment.

Background and Purpose

OnJuly 15, 1997, the Albany
Bicentenary Commission submitted an
application to hold a fireworks program
in the Hudson River for the purpose of

celebrating the 200th birthday of the
city of Albany. The safety zone prevents
vessels from transiting this portion of
the Hudson River, and is needed to
protect mariners from the hazards
associated with fireworks launched
from a barge. This regulation establishes
a temporary safety zone in all waters of
the Hudson River, shore to shore, south
of the Green Island Bridge and north of
the Congress Street Bridge, Troy, New
York. The safety zone is in effect from
8:45 p.m. until 10:15 p.m. on August 10,
1997.

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has not
been reviewed by the Office of
Management and Budget under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DOT is
unnecessary. Although this regulation
would prevent traffic from transiting
this area, the effect of this regulation
would not be significant. This finding is
based on the following: the duration of
the event is limited, the limited vessel
traffic in the area, the event is at a late
hour, and extensive, advance advisories
will be made.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations less than 50,000. For
the reasons discussed in the Regulatory
Evaluation section above, the Coast
Guard expects this rule will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

This rule does not provide for a
collection of information requirement
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612 and
has determined that it does not have
sufficient Federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that under section
2.B.2.e. of Commandant Instruction
M16475.1B, this rule is categorically
excluded from further environmental
documentation. A ““Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under FOR FURTHER
INFORMATION CONTACT.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6, and 160.5;
49 CFR 1.46.

2. A temporary section 165.T01-063,
is added to read as follows:

§165.T01-063 Safety Zone; Albany
Bicentennial Fireworks Display, Hudson
River, New York.

(a) Location. All waters of the Hudson
River, shore to shore, south of the Green
Island Bridge and north of the Congress
Street Bridge, Troy, New York.

(b) Effective period. This safety zone
is in effect on August 10, 1997, from
8:45 p.m. until 10:15 p.m.

(c) Regulations.

(1) The general regulations contained
in 33 CFR 165.23 apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed.
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Dated: August 1, 1997.
Richard C. Vlaun,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 97-21030 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300517; FRL-5731-7]

RIN 2070-AB78

Herbicide Safener HOE-107892;

Pesticide Tolerances for Emergency
Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for the inert
ingredient, herbicide safener HOE—
107892 (mefenpyr-diethyl) and its 2,4-
dichlorophenyl-pyrazoline metabolites
HOE-094270 and HOE-113225 in or on
wheat grain and wheat straw. This
action is in response to EPA’s granting
of an emergency exemption under
section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act
authorizing use of the herbicide safener
on wheat grain and wheat straw in
North Dakota and Montana. This
regulation establishes a maximum
permissible level for residues of the
Herbicide safener HOE-107892 in this
food commodity pursuant to section
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act, as amended by the Food
Quiality Protection Act of 1996. The
tolerances will expire and are revoked
on August 1, 1998.

DATES: This regulation is effective
August 8, 1997. Objections and requests
for hearings must be received by EPA on
or before October 7, 1997.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300517],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300517], must also be submitted to:
Public Information and Records

Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300517]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Pat Cimino, Registration Division
7505C, Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA,
(703) 308-9357, e-mail:
cimino.pat@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
tolerances for the inert ingredient
herbicide safener HOE-107892
(mefenpyr-diethyl) and its 2,4-
dichlorophenyl-pyrazoline metabolites
HOE-094270 and HOE-113225 in or on
wheat grain and wheat straw at 0.01 and
0.05 ppm respectively. These tolerances
will expire and are revoked on August
1, 1998. EPA will publish a document
in the Federal Register to remove the
revoked tolerances from the Code of
Federal Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq . The FQPA
amendments went into effect
immediately. Among other things,

FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “‘there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.
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1. Emergency Exemption for Herbicide
Safener HOE-107892 (mefenpyr-
diethyl) on Wheat Grain and Wheat
Straw and FFDCA Tolerances

The North Dakota and Montana State
Departments of Agriculture requested
the use of PUMA 1EC Herbicide for
control of green and yellow foxtail
(pigeon grass) in durum wheat in North
Dakota and Montana. The active
ingredient in PUMA 1EC is fenoxaprop-
ethyl which has tolerances established
for uses on wheat. However,
fenoxaprop-ethyl is phytotoxic to
durum wheat without the addition of an
inert ingredient safener. The herbicide
safener HOE-107892 allows the active
ingredient, fenoxaprop-ethyl, to control
yellow and green foxtail without
harming the durum wheat. Although
HOE-107892 (mefenpyr-diethyl) is an
inert ingredient, tolerances for residues
from its use on foods/feeds are required
by the FFDCA. EPA has authorized
under FIFRA section 18 the use of the
Herbicide safener HOE-107892 on
wheat grain and wheat straw for control
of green and yellow foxtail (pigeon
grass) in North Dakota and Montana.
After having reviewed the submissions,
EPA concurs that emergency conditions
exist for these States.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
the Herbicide safener HOE-107892 in or
on wheat grain and wheat straw. In
doing so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
tolerance under FFDCA section 408(1)(6)
would be consistent with the new safety
standard and with FIFRA section 18.
Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
this tolerance without notice and
opportunity for public comment under
section 408(e), as provided in section
408(1)(6). Although this tolerance will
expire and is revoked on August 1,
1998, under FFDCA section 408(1)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerance remaining in or on wheat
grain and wheat straw after that date
will not be unlawful, provided the
pesticide is applied in a manner that
was lawful under FIFRA. EPA will take
action to revoke this tolerance earlier if
any experience with, scientific data on,
or other relevant information on this
pesticide indicate that the residues are
not safe.

Because this tolerance is being
approved under emergency conditions

EPA has not made any decisions about
whether Herbicide safener HOE-107892
meets EPA’s registration requirements
for use on wheat grain and wheat straw
or whether permanent tolerances for
this use would be appropriate. Under
these circumstances, EPA does not
believe that these tolerances serve as a
basis for registration of Herbicide
safener HOE-107892 by a State for
special local needs under FIFRA section
24(c). Nor do these tolerances serve as
the basis for any States other than North
Dakota and Montana to use this
pesticide on this crop under section 18
of FIFRA without following all
provisions of section 18 as identified in
40 CFR part 166. For additional
information regarding the emergency
exemption for Herbicide safener HOE—
107892, contact the Agency’s
Registration Division at the address
provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the “no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ‘““safety factor’’) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as

infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“‘acute”, “‘short-term”, “intermediate
term”, and ““‘chronic’ risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High-end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
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risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all 3 sources
are not typically added because of the
very low probability of this occurring in
most cases, and because the other
conservative assumptions built into the
assessment assure adequate protection
of public health. However, for cases in
which high-end exposure can
reasonably be expected from multiple
sources (e.g. frequent and widespread
homeowner use in a specific
geographical area), multiple high-end
risks will be aggregated and presented
as part of the comprehensive risk
assessment/characterization. Since the
toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a

pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children.The TMRC is a ““worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
children 1-6 years old was not
regionally based.

V. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of the Herbicide safener HOE—
107892 and to make a determination on
aggregate exposure, consistent with
section 408(b)(2), for a time-limited
tolerance for HOE-107892 and its 2,4-
dichlorophenyl-pyrazoline metabolites
HOE-094270 and HOE-113225 on
wheat grain and wheat straw at 0.01 and
0.05 ppm respectively. EPA’s

assessment of the dietary exposures and
risks associated with establishing the
tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by Herbicide safener
HOE-107892 are discussed below.

1. Acute toxicity. The Agency
recommended using the NOEL of 100
milligrams per kilogram per day (mg/kg/
day) based on abortions and fetal
intrauterine deaths without
morphological developmental effects, at
the lowest effect level (LEL) of 250 mg/
kg/day from the rabbit developmental
study. This NOEL is used to evaluate
the Margin of Exposure (MOE) from the
acute dietary risk to pregnant women
13+ years or older.

2. Short - and intermediate - term
toxicity. No short- or intermediate-term
non-dietary, non-occupational exposure
scenario exists for HOE-107892 because
no uses currently exist for the safener
and only agricultural uses are requested
for these section 18s.

3. Chronic toxicity. For purposes of
this section 18 request use only, EPA
has established the RfD for Herbicide
safener HOE-107892 at 0.01 mg/kg/day.
The temporary RfD is based on the
chronic toxicity/carcinogenicity study
in mice with a NOEL of 3.0 mg/kg/day
(20 ppm) and an uncertainty factor of
300 (due to the absence of full
evaluation of the toxicology data base).
At the LEL of 1.5 mg/kg/day (100 ppm),
dose-related hepatocellular hypertrophy
was present in male mice.

4. Carcinogenicity. The mouse and rat
cancer studies with the safener have not
been reviewed and classified by the
Agency. Perusal of the cancer studies by
the Agency indicates no identifiable
cancer concern in the mouse study.
However, a possible concern regarding
the increased incidence of thyroid
follicular cell adenomas and carcinomas
combined at the highest dose tested of
5,000 ppm in the rat carcinogenicity
study was identified. This study
requires an in-depth review by the
Agency. Until that time, it is not known
if a cancer risk assessment is required or
what method of quantification would be
appropriate. Therefore, for purposes of
these Section 18s, a cancer risk
assessment will not be conducted.
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B. Exposures and Risks

1. From food and feed uses. No
permanent tolerances have been
established for the inert ingredient
herbicide safener HOE-107892. There
are no indoor or outdoor residential
uses registered for the safener. Risk
assessments were conducted by EPA to
assess dietary exposures and risks from
Herbicide safener HOE-107892 as
follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a one day or single exposure. The acute
dietary exposure endpoints of concern
for the herbicide safener HOE-107892
are abortions and fetal intrauterine
deaths without morphological
developmental effects, which were
observed in the rabbit developmental
study. The population subgroup of
concern is pregnant females 13+ years
old. Acute dietary exposure (food only)
was calculated using the high end
exposure value and TMRC (worst case)
assumptions. Therefore, this risk
assessment is considered conservative.
Despite the potential for acute exposure
to the herbicide safener HOE-107892 in
drinking water, EPA does not expect the
aggregate acute exposure to exceed the
Agency’s level of concern.

ii. Chronic exposure and risk. In
conducting exposure assessments for
these section 18 requests, EPA used
tolerance level residues and assumed
that 100% of the crop would be treated
with the pesticide (TMRC worst-case
analysis assumptions) as described
above.

2. From drinking water. The Agency’s
Environmental Fate data base indicates
that HOE-107892 is persistent in the
environment and has little potential for
soil mobility or leaching.

Because the Agency lacks sufficient
water-related exposure data to complete
a comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOEL'’s) and assumptions about
body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed

by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause Herbicide safener HOE—
107892 to exceed the RfD if the
tolerance being considered in this
document were granted. The Agency
has therefore concluded that the
potential exposures associated with
Herbicide safener HOE-107892 in
water, even at the higher levels the
Agency is considering as a conservative
upper bound, would not prevent the
Agency from determining that there is a
reasonable certainty of no harm if the
tolerance is granted.

3. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk

assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
Herbicide safener HOE-107892 has a
common mechanism of toxicity with
other substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, Herbicide
safener HOE-107892 does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that Herbicide safener
HOE-107892 has a common mechanism
of toxicity with other substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. As discussed above, the
acute dietary exposure endpoint of
concern for HOE-107892 is abortions
and fetal intrauterine deaths which were
observed in the rabbit developmental
toxicology study. For the U.S.
populations subgroup of concern,
females of childbearing age (13+ years
old) , an MOE value of 10,000 was
calculated using the high end human
exposure value of 0.00006 mg/kg/day.
The Agency generally considers MOEs
over 100 acceptable. This acute dietary
(food only) risk assessment used
tolerance level residues and assumed
100% crop-treated (TMRC worst-case
analysis, described above). Despite the
potential for risk from acute exposure to
HOE-107892 in drinking water, the
Agency does not expect acute aggregate
exposure to exceed its level of concern.
EPA concludes that there is reasonable
certainty that no harm will result from
acute aggregate exposure to HOE—
107892.

2. Chronic risk. Using the
conservative TMRC exposure
assumptions described above, EPA has
concluded that aggregate exposure to
Herbicide safener HOE-107892 from
food will utilize less than 0.01% of the
RfD for the U.S. population and all
population subgroups, including infants
and children. EPA generally has no
concern for exposures below 100% of
the RfD because the RfD represents the
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level at or below which daily aggregate
dietary exposure over a lifetime will not
pose appreciable risks to human health.
Despite the potential for exposure to
Herbicide safener HOE-107892 in
drinking water and from non-dietary,
non-occupational exposure, EPA does
not expect the aggregate exposure to
exceed 100% of the RfD. EPA concludes
that there is a reasonable certainty that
no harm will result from aggregate
exposure to Herbicide safener HOE—
107892 residues.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure.

Because no short- or intermediate-
term non-dietary, non-occupational
exposure scenario exists for HOE—
107892, a short- or intermediate-term
aggregate risk assessment is not
required.

D. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children—a. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
Herbicide safener HOE-107892, EPA
considered data from developmental
toxicity studies in the rat and rabbit and
a two-generation reproduction study in
the rat. The developmental toxicity
studies are designed to evaluate adverse
effects on the developing organism
resulting from pesticide exposure
during prenatal development to one or
both parents. Reproduction studies
provide information relating to effects
from exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the

severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

b. Developmental toxicity studies. In
the rat developmental toxicity study, the
maternal (systemic) NOEL was 1,000
mg/kg/day (highest dose tested). The
developmental (pup) NOEL was 1,000
mg/kg/day (highest dose tested).

In the rabbit developmental toxicity
study, the maternal (systemic) NOEL of
100 mg/kg/day, was based on decreased
body weight gain and food
consumption, and abortions in the does
at the LOEL of 250 mg/kg/day. The
developmental (pup) NOEL was 100
mg/kg/day, based on intrauterine deaths
of fetuses without morphological
developmental effects at 250 mg/kg/day.

c. Reproductive toxicity study. In the
rat reproduction study, the parental
(systemic) NOEL was 75 mg/kg/day,
based on decreased food consumption,
body weight, increased spleen weights
and increased splenic hematopoiesis at
the LOEL of 396 mg/kg/day. The
reproductive/developmental (pup)
NOEL was 75 mg/kg/day, based on
decreased body weight at the LEL of 396
mg/kg/day.

d. Pre- and post-natal sensitivity. The
rabbit developmental study indicates a
concern for pre-natal sensitivity for
infants and children and an acute
dietary risk assessment was required
(discussed below, under acute risk) for
pregnant females 13+ years of age. The
results of the rat developmental study
do not indicate any concerns for pre-
natal sensitivity for infants and
children. Both the maternal and
developmental NOELs were 1,000 mg/
kg/day (highest dose tested).

The results of the rat reproduction
study did not demonstrate any concerns
for post-natal sensitivity for infants and
children. The parental and pup NOELs
were both 75 mg/kg/day and at the
LOELs of 396 mg/kg/day, the decrease
in body weight in the pups was also
seen in the parental animals.

e. Conclusion. Based on current
toxicological data requirements, the data
base for developmental and
reproductive studies for HOE-107892 is
complete. The Agency concluded that
the developmental and reproductive
findings in rats did not demonstrate any
pre-natal or post-natal acute risk
concerns for infants and children. The
Agency concluded that the observed
developmental effects in the rabbit
study present a pre-natal acute risk
concern for infants and children and
that an acute risk assessment was
required to evaluate a margin of

exposure . The acute risk assessment is
described in detail below.

2. Acute risk. The Agency concluded
that the observed developmental effects
in the rabbit study, abortions and fetal
intrauterine death, present a pre-natal
acute risk concern for infants and
children. An acute dietary risk
assessment evaluating margin of
exposure (MOE) for women of
childbearing age (13+ years old) is
required when the Agency determines
that there is a pre- or post- natal acute
risk effect of concern. The acute dietary
MOE for women of childbearing age is
10,000 based on the rabbit
developmental NOEL of 100 mg/kg/day
and the high end human exposure value
of 0.00006 mg/kg/day. This MOE is
much higher than the minimal
acceptable MOE of 100 for acute
exposure to food. Despite the potential
for acute exposure to HOE-107892 in
drinking water, the Agency does not
expect acute aggregate exposure to
exceed it level of concern. EPA
concludes that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to HOE-107892.

3. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that aggregate exposure to Herbicide
safener HOE-107892 from food will
utilize less than 0.01% of the RfD for
infants and children. EPA generally has
no concern for exposures below 100%
of the RfD because the RfD represents
the level at or below which daily
aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to Herbicide safener HOE—
107892 in drinking water and from non-
dietary, non-occupational exposure,
EPA does not expect the aggregate
exposure to exceed 100% of the RfD.
EPA concludes that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to Herbicide safener HOE—
107892 residues.

4. Short- or intermediate-term risk.
Because no short- or intermediate-term
non-dietary, non-occupational exposure
scenario exists for HOE-107892, a short-
or intermediate-term aggregate risk
assessment is not required.

V. Other Considerations

A. Metabolism In Plants and Animals

For purposes of the Section 18 use
only, the nature of the residue for HOE—
107892 in wheat is adequately
understood. HOE—094270 was the major
residue identified in grain, and HOE—
094270 and HOE-113225 were the
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major residues identified in straw. The
residues of concern are HOE-107892
and its metabolites HOE-094270 and
HOE-113225.

Because of the lack of quantifiable
residues in wheat grain and straw, even
at exaggerated treatment rates (up to
6.4x), and considering that this use is
only for durum wheat, for purposes of
this section 18 use only, the Agency will
assume that there will be no
quantifiable residues of the safener
HOE-107892 or its metabolites in milk,
meat, poultry or eggs resulting from this
use.

The maximum theoretical
concentration factors for wheat bran and
shorts are 7.7 and 8.4x respectively.
Because residues in wheat grain treated
at the 6.4x rate were nondetectable (less
than 0.01 ppm), for purposes of this
section 18 use only, the Agency will
assume that residues in processed wheat
commodities will also be nondetectable
(less than 0.01 ppm).

B. Analytical Enforcement Methodology

For purposes of this Section 18 use
only, adequate enforcement
methodology is available to quantify
HOE-107892 and major metabolites in
wheat grain and straw.

C. Magnitude of Residues

Combined residues of HOE-107892
HOE-094270 and HOE-113225 are not
expected to exceed 0.01 ppm in wheat
grain and 0.05 ppm in wheat straw as
a result of this Section 18 use.
Secondary residues of HOE-107892 are
not expected in animal commodities
associated with this Section 18 use.

D. International Residue Limits

Italy has established a maximum
residue limit (MRL) of 0.05 ppm in or
on wheat grain for residues of HOE—
109782.

V1. Conclusion

Therefore, tolerances are established
for HOE-107892 (mefenpyr-diethyl) and
its 2,4-dichlorophenyl-pyrazoline
metabolites HOE-094270 and HOE—
113225 in wheat grain and wheat straw
at 0.01 and 0.05 ppm respectively.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to *‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing

requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by October 7, 1997,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Docket

EPA has established a record for this
rulemaking under docket control
number [OPP-300517] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for

inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7506C), Office of Pesticide
Programs, Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
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In addition, since these tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408 (d), such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency has previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950), and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

X. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory

Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 24, 1997.
James Jones,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority : 21 U.S.C. 346a and 371.

2. Section 180.509 is added to read as
follows :

§180.509 HOE-107892 (mefenpyr-diethyl);
tolerance for residues.

(a) General. [Reserved]

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the herbicide safener
HOE-107892 (mefenpyr-diethyl) and its
2,4-dichlorophenyl-pyrazoline
metabolites HOE-094270 and HOE—
113225 in connection with use of the
herbicide safener under Section 18
emergency exemptions granted by the
EPA. The tolerances will expire and are
revoked on the dates specified in the
following table:

Commodity

Parts per million

Expiration/revocation date

Wheat grain

WhEAL STAW ...eeeevveeeeiiieeciieesreee e e e see e

0.01
0.05

August 1, 1998
August 1, 1998

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 97—20844 Filed 8-7-97; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300522 FRL-5732-9]
RIN 2070-AB78

Myclobutanil; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for combined
residues of myclobutanil in or on
tomatoes . This action is in response to
EPA'’s granting of an emergency
exemption under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act authorizing use of the
pesticide on tomatoes. This regulation
establishes a maximum permissible
level for residues of myclobutanil in this
food commodity pursuant to section

408(1)(6) of the Federal Food, Drug, and
Cosmetic Act, as amended by the Food
Quality Protection Act of 1996. The
tolerance will expire and is revoked on
July 28, 1998.

DATES: This regulation is effective
August 8, 1997. Objections and requests
for hearings must be received by EPA on
or before October 7, 1997.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300522],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300522], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing

requests to Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number [OPP-
300522]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Andrew Ertman, Registration
Division 7505C, Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 308-9367, e-mail:
ertman.andrew@epamail.epa.gov.
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SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
tolerances for combined residues of the
fungicide myclobutanil, in or on tomato
fruit at 0.3 part per million (ppm),
tomato puree at 0.6 ppm and tomato
paste at 1.2 ppm. These tolerances will
expire and are revoked on July 28, 1998.
EPA will publish a document in the
Federal Register to remove the revoked
tolerances from the Code of Federal
Regulations.

|. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq . The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) defines
‘“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to ““ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions
exist which require such exemption.”
This provision was not amended by

FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.

I1. Emergency Exemption for
Myclobutanil on Tomatoes and FFDCA
Tolerances

The state of California requested a
specific exemption for the use of
myclobutanil on tomatoes to control
powdery mildew (Leveillula taurica).
Powdery mildew is a pathogen that was
first identified as a problem on tomatoes
in California in 1978. The applicant
states that powdery mildew is endemic
and well established throughout
California and without the use of
myclobutanil growers could incur
severe economic damage to their crops.
EPA has authorized under FIFRA
section 18 the use of myclobutanil on
tomatoes for control of powdery mildew
in California. After having reviewed the
submission, EPA concurs that
emergency conditions exist for this
state.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
myclobutanil in or on tomatoes. In
doing so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
tolerance under FFDCA section 408(l)(6)
would be consistent with the new safety
standard and with FIFRA section 18.
Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
this tolerance without notice and
opportunity for public comment under
section 408(e), as provided in section
408(1)(6). Although this tolerance will
expire and is revoked on July 28, 1998,
under FFDCA section 408(1)(5), residues
of the pesticide not in excess of the

amounts specified in the tolerance
remaining in or on tomatoes after that
date will not be unlawful, provided the
pesticide is applied in a manner that
was lawful under FIFRA. EPA will take
action to revoke this tolerance earlier if
any experience with, scientific data on,
or other relevant information on this
pesticide indicate that the residues are
not safe.

Because these tolerances are being
approved under emergency conditions
EPA has not made any decisions about
whether myclobutanil meets EPA’s
registration requirements for use on
tomatoes or whether permanent
tolerances for this use would be
appropriate. Under these circumstances,
EPA does not believe that these
tolerances serve as a basis for
registration of myclobutanil by a state
for special local needs under FIFRA
section 24(c). Nor do these tolerances
serve as the basis for any state other
than California to use this pesticide on
this crop under section 18 of FIFRA
without following all provisions of
section 18 as identified in 40 CFR part
166. For additional information
regarding the emergency exemption for
myclobutanil, contact the Agency’s
Registration Division at the address
provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
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The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ““safety factor”) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“acute”, “short-term”, “intermediate
term”, and ‘““‘chronic’ risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High-end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all 3 sources
are not typically added because of the
very low probability of this occurring in
most cases, and because the other
conservative assumptions built into the
assessment assure adequate protection
of public health. However, for cases in
which high-end exposure can
reasonably be expected from multiple
sources (e.g. frequent and widespread
homeowner use in a specific
geographical area), multiple high-end
risks will be aggregated and presented
as part of the comprehensive risk
assessment/characterization. Since the
toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable

information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children. The TMRC is a ““worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
(non-nursing infants <1 year old) was
not regionally based.

IV. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
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EPA has sufficient data to assess the
hazards of myclobutanil and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for
time-limited tolerances for combined
residues of myclobutanil in or on
tomato fruit at 0.3 ppm, tomato puree at
0.6 ppm and tomato paste at 1.2 ppm.
EPA’s assessment of the dietary
exposures and risks associated with
establishing the tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by myclobutanil are
discussed below.

1. Short - and intermediate - term
toxicity. For short-term dermal Margin
of Exposure (MOE) calculations, the
Agency used the systemic NOEL of 100
mg/kg/day from a 21-day dermal
toxicity study in rats. This dose was the
highest tested in the study. The Agency
did not identify an inhalation endpoint.

For intermediate-term MOE
calculations, the Agency used the NOEL
of 10 mg/kg/day from a 2-generation
reproductive toxicity study in rats. At
the lowest effect level (LEL) of 50 mg/
kg/day, there were decreases in pup
body weight, an increased incidence in
the number of stillborns, and atrophy of
the prostate and testes.

2. Chronic toxicity. EPA has
established the RfD for myclobutanil at
0.025 mg/kg/day milligrams/kilogram/
day (mg/kg/day). This RfD is based on
a chronic feeding study in rats using a
NOEL of 2.5 mg/kg/day and an
uncertainty factor of 100. At the lowest
observed effect level (LOEL) of 9.9 mg/
kg/day there was testicular atrophy.

3. Carcinogenicity. Myclobutanil has
been classified as a Group E chemical
(no evidence of carcinogenicity for
humans) by the Agency.

B. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.443) for the combined residues
of myclobutanil [a-butyl-a-(4-
chlorophenyl)-1H-1,2,4-triazole-1-
propanenitrile] plus its alcohol
metabolite [a-(3-hydroxybutyl)-a-(4-
chlorophenyl)-1H-1,2,4-triazole-1-
propanenitrile] (free and bound), in or
on a variety of raw agricultural
commodities at levels ranging from 5.0
ppm in cherries to 0.02 ppm in eggs. A

tolerance has also been established (40
CFR 180.443(b)) for the combined
residues of myclobutanil plus its
alcohol metabolite (free and bound) and
diol metabolite [a-(4-chlorophenyl)-a-
(3,4-dihydroxybutyl)-1H-1,2,4-triazole-
1-propanenitrile], in milk at 0.05 ppm.
Risk assessments were conducted by
EPA to assess dietary exposures and
risks from myclobutanil as follows:

Chronic exposure and risk. In
conducting this chronic dietary risk
assessment, EPA has made somewhat
conservative assumptions -- with the
exception of bananas, all commodities
having myclobutanil tolerances will
contain myclobutanil and metabolite
residues and those residues will be at
the level of the established tolerance --
which results in an overestimate of
human dietary exposure. For bananas an
anticipated residue estimate was used.
Percent crop-treated estimates were
utilized for selected commodities
included in the assessment. Thus, in
making a safety determination for this
tolerance, EPA is taking into account
this partially refined exposure
assessment.

The existing myclobutanil tolerances
(published, pending, and including the
necessary Section 18 tolerances) result
in an Anticipated Residue Contribution
(ARC) that is equivalent to the following
percentages of the RfD:

Population Sub- ﬁﬁ&ﬁ’é"/’ %RID
group day)

U.S. population (48 | 0.004255 17%
states).

Nursing infants (<1 0.006359 25%
year old).

Non-Nursing Infants | 0.018836 75%
(<1 year old).

Children (1-6 years | 0.011492 | 46%
old).

Children (7-12 years | 0.006910 28%
old).

Northeast Region .... | 0.004539 18%

Western Region ...... 0.004848 19%

Hispanics ................ 0.005049 20%

Non-Hispanic Oth- 0.004425 18%
ers.

The subgroups listed above are: (1)
the U.S. population (48 states); (2) those
for infants and children; and, (3) the
other subgroups for which the
percentage of the RfD occupied is
greater than that occupied by the
subgroup U.S. population (48 states).

2. From drinking water. Myclobutanil
is persistent and not considered mobile
in soils with the exception of sandy
soils. Data are not available for its diol
metabolite. There is no established
Maximum Contaminant Level for

residues of myclobutanil in drinking
water. No Health Advisory Levels for
myclobutanil in drinking water have
been established.

Chronic exposure and risk. Because
the Agency lacks sufficient water-
related exposure data to complete a
comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOEL’s) and assumptions about
body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause myclobutanil to exceed the
RfD if the tolerance being considered in
this document were granted. The
Agency has therefore concluded that the
potential exposures associated with
myclobutanil in water, even at the
higher levels the Agency is considering
as a conservative upper bound, would
not prevent the Agency from
determining that there is a reasonable
certainty of no harm if the tolerance is
granted.

3. From non-dietary exposure.
Myclobutanil is currently registered for
use on the following residential non-
food sites: outdoor residential and
greenhouse use on annuals and
perennials, turf, shrubs, trees, flowers.
These uses do not constitute a chronic
exposure scenario, but may constitute a
short- to intermediate-term exposure
scenario. However, EPA lacks sufficient
residential-related exposure data to
complete a comprehensive residential
risk assessment for many pesticides,
including myclobutanil.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
The Agency believes that ‘“‘available
information” in this context might



42688

Federal Register / Vol. 62, No. 153 / Friday, August 8, 1997 / Rules and Regulations

include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency'’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
myclobutanil has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
myclobutanil does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that myclobutanil has a
common mechanism of toxicity with
other substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Chronic risk. Using the partially
refined exposure assumptions described
above under “Chronic Exposure and
Risk” and taking into account the
completeness and reliability of the
toxicity data, EPA has concluded that
aggregate dietary exposure (food only) to
myclobutanil will utilize 17% of the
RfD for the U.S. population. EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. EPA has determined
that the outdoor registered uses of
myclobutanil would not fall under a
chronic exposure scenario. Despite the
potential for exposure to myclobutanil
in drinking water, using best scientific
judgement EPA does not expect the
aggregate exposure of food and water to
exceed 100% of the RfD. The Agency
concludes that there is a reasonable
certainty that no harm will result from
aggregate chronic exposure to
myclobutanil residues.

2. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure. Although short-term exposure
scenarios may be present, based on the
lack of acute toxicological endpoints
and the low percent of RfD occupied, in
the best scientific judgement of the
Agency, aggregate short- and
intermediate-term risk will not exceed
EPA’s level of concern. Additionally,
the Agency notes that there are no
indoor residential uses of myclobutanil,
thus indoor residential exposure is
expected to be minimal.

D. Aggregate Cancer Risk for U.S.
Population

Myclobutanil was classified by the
Agency as a Group E chemical (no
evidence of carcinogenicity for
humans). Thus, a cancer risk assessment
was not conducted.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children— a. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
myclobutanil, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a two-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on

the developing organism resulting from
pesticide exposure during prenatal
development to one or both parents.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

b. Developmental toxicity studies. In
the developmental study in rats, the
maternal (systemic) NOEL was 93.8 mg/
kg/day, based on rough hair coat, and
salivation at the LOEL of 312.6 mg/kg/
day. The developmental (fetal) NOEL
was 93.8 mg/kg/day based on
incidences of 14th rudimentary and 7th
cervical ribs at the LOEL of 312.6 mg/
kg/day.

In the developmental toxicity study in
rabbits, the maternal (systemic) NOEL
was 60 mg/kg/day, based on reduced
weight gain, clinical signs of toxicity
and abortions at the LOEL of 200 mg/
kg/day. The developmental (fetal) NOEL
was 60 mg/kg/day, based on increases in
number of resorptions, decreases in
litter size, and a decrease in the viability
index at the LOEL of 200 mg/kg/day.

c. Reproductive toxicity study. In the
2-generation reproductive toxicity study
in rats, the parental (systemic) NOEL
was 2.5 mg/kg/day, based on increased
liver weights and liver cell hypertrophy
at the LOEL of 10 mg/kg/day. The
developmental (pup) NOEL was 10 mg/
kg/day, based on decreased pup body
weight during lactation at the LOEL of
50 mg/kg/day. The reproductive (pup)
NOEL was 10 mg/kg/day, based on the
increased incidence of stillborns, and
atrophy of the testes, epididymides, and
prostate at the LEL of 50 mg/kg/day.
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d. Pre- and post-natal sensitivity. The
pre- and post-natal toxicology data base
for myclobutanil is complete with
respect to current toxicological data
requirements. Based on the
developmental and reproductive
toxicity studies discussed above, for
myclobutanil there does not appear to
be an extra sensitivity for pre- or post-
natal effects.

e. Conclusion. Based on the above,
EPA concludes that reliable data
support use of the standard 100-fold
uncertainty factor and that an additional
factor is not needed to protect the safety
of infants and children.

2. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that aggregate exposure to myclobutanil
from food ranges from 25% of the RfD
for nursing infants (<1 year old), up to
75% for non-nursing infants (<1 year
old). EPA generally has no concern for
exposures below 100% of the RfD
because the RfD represents the level at
or below which daily aggregate dietary
exposure over a lifetime will not pose
appreciable risks to human health.
Despite the potential for exposure to
myclobutanil in drinking water and
from non-dietary, non-occupational
exposure, EPA does not expect the
aggregate exposure to exceed 100% of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to myclobutanil
residues.

V. Other Considerations
A. Metabolism In Plants and Animals

The nature of the residue in plants is
adequately understood. The residue of
concern is myclobutanil plus its alcohol
metabolite (free and bound), as specified
in 40 CFR 180.443(a) .

B. Analytical Enforcement Methodology

An adequate enforcement method is
available to enforce the established
tolerances. Quantitation is by GLC using
an Nitrogen/Phosphorus detector for
myclobutanil and an Electron Capture
detector (Ni®3) for residues measured as
the alcohol metabolite available in PAM
Il or from the Agency.

C. Magnitude of Residues

Residues of myclobutanil and its
alcohol metabolite are not expected to
exceed 0.3 ppm in or on tomato fruit,
0.6 ppm in tomato puree or 1.2 ppm in
tomato paste as a result of this Section
18 use. Secondary residues are not
expected in animal commodities as no
feedstuffs are associated with this
Section 18 use. Meat/milk/poultry/egg

tolerances have been established as a
result of other myclobutanil uses.

D. International Residue Limits

There are no Codex, Canadian or
Mexican residue limits established for
myclobutanil and its metabolites on the
commodities included in these Section
18 requests. Thus, harmonization is not
an issue for these Section 18 actions.

E. Rotational Crop Restrictions

Information concerning the likelihood
of residues in rotational crops is not
available for myclobutanil. As tomato
fields are normally rotated, the Agency
concludes the following restriction
should be added to the label for the
requested Section 18: Rally treated
fields can be rotated at any time to crops
which are included on the Rally label.
All other crops may be planted 1 year
following applications of Rally
Agricultural Fungicide.

VI. Conclusion

Therefore, the tolerance is established
for combined residues of myclobutanil
in or on tomato fruit at 0.3 ppm, tomato
puree at 0.6 ppm and tomato paste at 1.2

ppm.
VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by October 7, 1997,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a

statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Docket

EPA has established a record for this
rulemaking under docket control
number [OPP-300522] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7506C), Office of Pesticide
Programs, Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
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received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

This final rule establishes tolerances
under FFDCA section 408(d). The Office
of Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title Il of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104-4). Nor does it require any
prior consultation as specified by
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993), or special considerations as
required by Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,

entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since these tolerances and
exemptions that are established under
FFDCA section 408 (I)(6), such as the
tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

X. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 24, 1997.

James Jones,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.In §180.443, in paragraph (b), by
revising the introductory text and
alphabetically adding the following
commodities to the table to read as
follows:

§180.443 Myclobutanil; tolerances for
residues.
* * *

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the fungicide
myclobutanil in connection with use of
the pesticide under section 18
emergency exemptions granted by EPA.
These tolerances will expire and are
revoked on the dates specified in the
following table.

Commodity

Parts per million

Expiration/Revocation Date

TOMALO, FIUIL .oeeeeiiieeee e e 0.3 July 28, 1998
Tomato, paste .... 1.2 July 28, 1998
Tomato, puree 0.6 July 28, 1998
* * * * * * *
* * * * *

[FR Doc. 97-20846 Filed 8-7-97; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721

[OPPTS-50626A; FRL-5735-4]

RIN 2070-AB27

Modification of Significant New Use
Rules for Certain Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is modifying significant
new use rules (SNURs) for five

substances promulgated under section
5(a)(2) of the Toxic Substances Control
Act (TSCA) for certain chemical
substances based on new data. Based on
the data the Agency determined that the
SNURSs should be modified.

DATES: This rule is effective September
8, 1997.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, Rm. E-543B, 401 M St., SW.,
Washington, DC 20460, telephone: (202)
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554-1404, TDD: (202) 554—-0551; e-mail:
TSCA-Hotline@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of June 2, 1997 (62 FR
29684) (FRL-5597-1), EPA proposed a
modification to the SNURS for six
chemical substances based on
additional data received for those
substances. The Agency is issuing the
modification for five of these
substances. EPA will issue a
modification for the remaining
substance after it reviews and responds
to the comments received for its
proposed modification.

|. Background

The Agency proposed the
modification of the SNURs for these
substances in the Federal Register of
June 2, 1997 (62 FR 29684) (FRL-5597—-
1). The background and reasons for the
modification of the SNURs are set forth
in the preamble to the proposed
modifications. The Agency received no
public comment concerning the
proposed modification for these five
substances. As a result, EPA is
modifying these SNURs.

I1. Rationale for Modification of the
Rules

During review of the PMNs submitted
for the chemical substances that are the
subject of these modifications, EPA
concluded that regulation was
warranted based on the fact that
activities not described in the section
5(e) consent order or the PMN may
result in significant changes in human
or environmental exposure. The basis
for such findings is in the rulemaking
records referenced in Unit 111 of this
preamble. Based on these findings, a
section 5(e) consent order was
negotiated with the PMN submitter and/
or a SNUR was promulgated.

In light of the modification to a
consent order, the data submitted in a
PMN, or the data submitted in a SNUN,
the Agency has determined that
modifying these SNURs would not
result in significant changes in human
or environmental exposure. The
modification of SNUR provisions for
these substances designated herein is
consistent with the provisions of the
section 5(e) consent order or data
submitted in the PMN/SNUN.

I11. Rulemaking Record

The official record for this
rulemaking, as well as the public
version, has been established for this
rulemaking under docket number
OPPTS-50626A (including comments
and data submitted electronically). A
public version of this record, including
printed, paper versions of electronic

comments, which does not include any
information claimed as confidential
business information (CBI), is available
for inspection from 12 noon to 4 p.m.,
Monday through Friday, excluding legal
holidays. The official rulemaking record
is located in the TSCA Nonconfidential
Information Center, Rm. NE-B607, 401
M St., SW., Washington, DC.

IV. Regulatory Assessment
Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action”
subject to review by the Office of
Management and Budget (OMB). In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), or require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or involve
special considerations of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency hereby
certifies that any promulgation of a
SNUR, including this final rule, will not
have a significant adverse economic
impact on a substantial number of small
entities. Because this certification is
applicable to all SNURs, it will also
serve as the generic certification for the
promulgation of any SNUR and EPA
will incorporate it by reference in future
individual SNUR actions. In addition,
this certification and rationale will be
provided to the Chief Counsel for
Advocacy of the Small Business
Administration.

This certification is based on the
following rationale. A SNUR applies to
any person (including small or large
entities) who intends to engage in any
activity described in the rule as a
“significant new use.” By definition of
the word “new,” and based on all
information currently available to EPA,
it appears that no small or large entities
presently engage in such activity. Since
a SNUR only requires that any person
who intends to engage in such activity
in the future must first notify EPA (by
submitting a Significant New Use Notice
(SNUN)), no economic impact will even
occur until someone decides to engage
in those activities. Although some small
entities may decide to conduct such
activities in the future, EPA cannot
presently determine how many, if any,
there may be. However, EPA’s
experience to date is that, in response to
the promulgation of over 530 SNURs,

the Agency has received fewer than 15
SNUNSs. Of those SNUNSs submitted,
none appear to be from small entities. In
fact, EPA expects to receive few, if any,
SNUNSs from either large or small
entities in response to any SNUR.
Therefore, EPA believes that the
economic impact of complying with a
SNUR is not expected to be significant,
or adversely impact a substantial
number of small entities.

An agency may not conduct or
sponsor, and a person is not required to
respond to, an information collection
request unless it displays a currently
valid OMB control number. The
information collection requirements
related to this action have already been
approved by OMB pursuant to the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., under OMB control
number 2070-0012 (EPA ICR No. 574).
This action does not impose any
burdens requiring additional OMB
approval. The public reporting burden
for this collection of information is
estimated to average 100 hours per
response. The burden estimate includes
the time needed to review instructions,
search existing data sources, gather and
maintain the data needed, and complete
and review the collection of
information.

V. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a major rule as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous materials, Recordkeeping
and reporting requirements.

Dated: August 1, 1997.

Ward Penberthy,

Acting Director, Chemical Control Division,
Office of Pollution Prevention and Toxics.

Therefore, 40 CFR part 721 is
amended as follows:

PART 721—[AMENDED]

1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).
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2. Section 721.3764 is revised to read
as follows:

§721.3764 Fluorene substituted aromatic
amine.

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as a fluorene substituted
aromatic amine (PMN P-91-43) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(1), ()(2)(iii), ()(3), (a)(4), (a)(5)(iii),
@)G)(Iv), (@G)(v), (@)(3)(vi), (@)(6)(i), (b)
(concentration set at 1.0 percent), and
(c). However, these requirements do not
apply after the PMN substance is
adhered onto film or incorporated into
prepreg form (resin impregnated
substrate).

(ii) Hazard communication program.
Requirements as specified in §721.72
(@), (b), (c), (d), (e) (concentration set at
1.0 percent), (f), (@)(1)(iv). @)()(),
(@i, @Q)iiT), @R)(v), @)V,
(@) 3)(0). (@)(3)(ii), (9)(4)(iii), and (9)(5)
during manufacture.

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(1).

(iv) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
(©)(1).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(a) through (i) and (K) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

3. Section 721.5225 is amended by
revising paragraph (a)(2)(v) to read as
follows:

§721.5225 Naphthalene, 1,2,3,4-
tetrahycro(1-phenylethyl) (specific name).

(a) Chemical substance and

significant new uses subject to reporting.

* * *

(2) * * *

(v) Release to water. Requirements as
specified in §721.90 (a)(4), (b)(4), and
(©)(4) (where n=1).

* * * * *

4. Section 721.7046 is amended by
revising paragraph (a)(1) to read as
follows:

§721.7046 Formaldehyde, polymer with
substituted phenols, glycidyl ether.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
formaldehyde, polymer with substituted
phenols, glycidyl ether (PMN P—93-955)
is subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section. The
requirements of this section do not
apply once the substance is a
component of a highly densified tablet
formulation of an epoxy molding
compound.

* * * * *

5. Section 721.7210 is amended by
revising paragraph (a)(1) to read as
follows:

§721.7210 Epoxidized copolymer of
phenol and substituted phenol.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
epoxidized copolymer of phenol and
substituted phenol (PMN P-91-598) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section. The
requirements of this section do not
apply once the substance is a
component of a highly densified tablet
formulation of an epoxy molding
compound.

* * * * *

6. Section 721.8350 is amended by
adding paragraph (a)(2)(iv) to read as
follows:

§721.8350 2-Propenoic acid, 7-
oxabicyclo[4.1.0]hept-3-yImethyl ester.

(a) Chemical substance and
significant new uses subject to reporting.

* * *
2 * * *

(iv) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
(©)(@).
* * * * *

[FR Doc. 97-20980 Filed 8-7-97; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AD37

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for Three Plants
From the Channel Islands of Southern
California

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Fish and Wildlife Service
(Service) determines Cercocarpus
traskiae (Catalina Island mountain-
mahogany), Lithophragma maximum
(San Clemente Island woodland-star),
and Sibara filifolia (Santa Cruz Island
rockcress) to be endangered throughout
their respective historical ranges on the
Channel Islands of southwestern
California, pursuant to the Endangered
Species Act of 1973, as amended (Act).
Cercocarpus traskiae is found primarily
in coastal scrub habitats on Santa
Catalina Island. Lithophragma
maximum is found in rock crevices
within coastal bluff scrub on San
Clemente Island. Sibara filifolia is found
on talus slopes in coastal scrub on San
Clemente Island and may still occur on
Santa Catalina Island, although the last
sighting of the species on that island
was in 1973. These plants are
threatened by a variety of factors
including grazing, fire, competition
from non-native plant species, erosion,
and hybridization. This rule implements
the Federal protection provisions
afforded by the Act for these three plant
species.

DATES: Effective September 8, 1997.
ADDRESSES: The file for this rule is
available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Carlsbad Field Office, 2730
Loker Avenue West, Carlsbad, California
92008.

FOR FURTHER INFORMATION CONTACT: Gail
Kobetich, Field Supervisor, at the above
address (telephone 760/431-9440;
facsimile 760/431-9624).

SUPPLEMENTARY INFORMATION:

Background

Cercocarpus traskiae (Catalina Island
mountain-mahogany), Lithophragma
maximum (San Clemente Island
woodland-star), and Sibara filifolia
(Santa Cruz Island rockcress) are
endemic to the Channel Islands of
southern California. These three species
are restricted primarily to San Clemente
and Santa Catalina Islands. Cercocarpus
traskiae is currently known only from
Santa Catalina Island, although a single
plant was discovered in the Santa
Monica Mountains in 1993.
Lithophragma maximum occurs on San
Clemente Island. Sibara filifolia occurs
on San Clemente and Santa Catalina
Islands. Sibara filifolia was also
historically found on Santa Cruz Island.

The Channel Islands are composed of
igneous and sedimentary rocks that
have been uplifted and folded by
tectonic activity (Raven 1963, Thorne
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1967, Schaffer 1993). The maritime
climate of the islands is characterized
by hot, dry summers and mild, wet
winters with periodic severe droughts
and frequent fog (Minnich 1980,
Johnson 1980). The archipelago is made
up of two chains of islands. The
northern Channel Islands include the
islands of San Miguel, Santa Rosa, Santa
Cruz and Anacapa. The southern
Channel Islands are San Nicholas, Santa
Barbara, Santa Catalina and San
Clemente (Raven 1967).

The Channel Islands are rich in
endemic species as a result of their age
and geographic isolation. A number of
species have persisted on the islands,
although their mainland counterparts
have been extirpated by climatic change
and other factors over geologic time
(Raven 1963).

The decline of insular endemic
species, including the three plants
discussed herein, began before thorough
botanical studies on the islands were
completed. The original range and
distribution of these endemics are
speculative because their original
habitats are now dominated by non-
native plants. Although the Channel
Islands have been occupied by humans
for at least 10,000 years, non-native
plants have only become naturalized on
the islands since their introduction by
Euro-Americans during the last 200
years. Overgrazing and trampling of
native vegetation by domestic animals
facilitated the spread of these non-
native plants (Raven 1963, Raven 1967,
Thorne 1967, Philbrick 1980). Severe
erosion resulting from overgrazing was
exacerbated by a series of droughts in
the 1860’s, the first of several periods of
severe stripping of vegetation and soil
on the islands (Johnson 1980).

San Clemente Island is the
southernmost of the Channel Islands in
California. Its terrain is marked by a
broad, high plateau surrounded by
deeply incised cliffs. The highest
elevation on the 145 square kilometer
(sg km) (56 square mile (sq mi)) island
is 600 meters (m) (1,965 feet (ft)) (Power
1980). San Clemente Island contains the
entire historical range of Lithophragma
maximum and one of two known
populations of Sibara filifolia.

Goats (Capra hircus) were present on
San Clemente Island as early as 1827
(Dunkle 1950). The San Clemente Island
Sheep and Wool Company leased that
island from the U.S. Government from
1877 to 1934 (Raven 1963). The
ownership of the island was
subsequently transferred to the
Department of Defense (Navy). Although
the Navy eliminated sheep (Ovis aries)
grazing in 1934, the goat population
proliferated (Kellogg and Kellogg 1994).

In addition, the California Department
of Fish and Game (CDFG) introduced
pigs (Sus scrofa) to the island in 1951
and mule deer (Odocoileus hemionus)
in 1962 (Kellogg and Kellogg 1994).
Populations of feral goats ranged from
15,000 to 20,000 about 1930 (Kellogg
and Kellogg 1994). The Navy removed
all feral goats and pigs by 1992, in an
effort to preserve endemic flora and
fauna (Kellogg and Kellogg 1994).

Santa Catalina Island is the largest of
the southern Channel Islands,
measuring 194 sq km (75 sq mi). The
terrain is rugged and mountainous, with
a maximum elevation of 648 m (2,125 ft)
(Power 1980). Due to its proximity to
the mainland, the flora of Santa Catalina
Island is very similar to the flora of the
mainland (Thorne 1967). Habitats on the
island include oak woodlands,
chaparral, coastal sage scrub, and
grasslands (Minnich 1980). Santa
Catalina supports the only known extant
population of Cercocarpus traskiae and
is part of the historical range of Sibara
filifolia (Thorne 1967, Thorne 1969,
Wallace 1985). The most recent find, the
first in 70 years, of Sibara filifolia on
Santa Catalina was in 1973. The
voucher specimen is at the Rancho
Santa Ana Botanic Garden Herbarium,
but its existence remained unknown
until 1996.

Santa Cruz is the largest of the
northern Channel Islands measuring 250
sg km (96 sq mi) with a maximum
elevation of 753 m (2,470 ft) (Power
1980). The north side of the island is
mountainous and rugged; the
topography of the southern side is
gentle and rolling. The Nature
Conservancy currently owns
approximately 90 percent of Santa Cruz
Island. The remainder is co-owned by
the National Park Service (Schuyler
1987) and a private party. Santa Cruz
Island is a historical location of Sibara
filifolia, although the species has not
been seen on the island since 1936.

Cercocarpus traskiae was first
described by Alice Eastwood (1898)
based on a specimen collected by
Blanche Trask in 1897. Dunkle (1940)
reduced C. traskiae to a variety of C.
betuloides. Although Martin (1950)
subsequently included this taxon as a
variety of C. montanus, Munz and Keck
(1959) retained it as C. betuloides var.
traskiae. Munz (1935, 1968) returned C.
betuloides var. traskiae to species rank,
C. traskiae. Murray (1982) changed the
rank of this taxon to a subspecies of C.
betuloides; however, C. traskiae is
currently recognized at the species level
by both Munz (1974) and Lis (1993).

Cercocarpus traskiae, a member of the
rose family (Rosaceae), is an evergreen
shrub or small tree that flowers from

March to May. The flowers lack petals
and occur in clusters of 4 to 10. The
hypanthium (floral structure derived
from the fused lower portions of sepals,
petals, and stamens) is densely white-
woolly, and is approximately 7 to 14
millimeters (mm) (0.5 inch (in.)) long
(Lis 1993). The fruit is an achene with

a persistent plumose style, which dries
in a spiral, typical of the genus. The
leathery, clustered leaves are simple,
serrate (toothed), and range from 2.5 to
6 centimeters (cm) (1 to 2.5 in.) long.
The upper surface of the leaf is glabrous
(smooth); the lower surface is densely
white-woolly. Cercocarpus betuloides
var. blancheae is relatively common on
Santa Catalina Island, and is distinct
from C. traskiae (Eastwood 1898, Cole
and Lu 1979). It is differentiated from C.
traskiae by the strigose (with stiff, sharp,
appressed hairs) undersides of its leaves
and by the pubescence of the floral tube.
In addition, the leaves of C. betuloides
var. blancheae are not leathery
(Eastwood 1898, Lis 1993).

Cercocarpus traskiae is one of
California’s rarest trees. It is endemic to
a particular soil type, derived from
sausserite gabbro parent material
(Martin 1984). On Santa Catalina Island,
C. traskiae is currently only found in
Wild Boar Gully, a steep-sided, narrow
arroyo located in the southwestern
portion of the island (Thorne 1967,
1969). Cercocarpus traskiae occurs there
in coastal sage scrub containing
Eriogonum fasciculatum (California
buckwheat), Salvia mellifera (black
sage), and Rhus integrifolia (lemonade
berry). The Santa Catalina Island
Conservancy (SCIC), a private
corporation which owns 86 percent of
the land on Santa Catalina Island, owns
all of the habitat occupied by C.
traskiae.

An estimated 50 individuals of
cocarpus traskiaere identified from
Wild Boar Gully when this taxon was
originally discovered (Eastwood 1898).
The population has since been reduced
to six mature trees (Martin 1984,
Rieseberg and Swensen 1996). The SCIC
has planted C. traskiae seedlings in test
plots (Rieseberg et al. 1989). The results
of this planting are unknown at this
time.

In 1993, a single individual of
Cercocarpus traskiae was discovered in
the Santa Monica Mountains by David
Carroll (Rieseberg and Swensen 1996).
Although additional individuals may
exist in the Santa Monica Mountains,
this taxon is not likely to be widespread
or common. The single mainland
specimen may represent a remnant of an
ancestral or sister population of C.
traskiae, or a hybrid between C. traskiae
and the mainland variety, C. betuloides
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var. betuloides (Rieseberg and Swensen
1996). It is also possible that this
specimen was planted.

Lithophragma maximum was
originally described by Rimo Bacigalupi
(1963) as L. maxima based on a
collection by Mrs. Nell Murbarger in
1936 on San Clemente Island. The
specific epithet was later corrected to L.
maximum (Bacigalupi 1979). Taylor
(1965) was unaware of L. maximum at
the time he published his monograph of
the genus; however, L. maximum has
been recognized by Munz (1968, 1974)
and Elvander (1993).

Lithophragma maximum is a member
of the saxifrage family (Saxifragaceae)
and flowers from April to June. Itis a
rhizomatous, perennial herb with basal
leaves and two or three stout flowering
stems from 40 to 60 cm (16 to 24 in.)
high. Each flower-bearing stem
produces 20 or more white,
campanulate (bell-shaped) flowers, each
about 1 cm (0.5in.) in length
(Bacigalupi 1963). The leaves are
palmately compound and arise from the
base on slender petioles 15 cm (6 in.)
long. Lithophragma maximum is
differentiated from other species of
Lithophragma by its trifoliolate
compound leaves (Munz 1968, Elvander
1993).

Lithophragma maximum was thought
to be extinct until it was rediscovered in
1979 in Bryce and Eagle Canyons by
Mitch Beauchamp and Howard
Ferguson (Bacigalupi 1979). The
number of plants on the island found in
Bryce Canyon has fluctuated from 5 to
15 plants since its rediscovery
(Bacigalupi 1979, Beauchamp 1987,
Mistretta 1992). Three of the 15 plants
originally discovered in Eagle Canyon
are believed to be extant at this time
(Kellogg and Kellogg 1994). Sixteen
additional plants were found in Near
Death Canyon in 1991. There are
currently only 11 known populations,
all from the southeastern part of the
island in deeply incised canyons.
Approximately 200 plants were located
during field surveys for this species in
the spring of 1996 (M. Elvin, Rancho
Santa Ana Botanic Garden, in litt. 1996;
J. Stone, Naval Air Station, North Island,
pers. comm. 1996). These plants were
generally found at or near previously
known sites.

Sibara filifolia was first collected by
E. L. Greene in 1886 and described as
Cardamine filifolia (Greene 1887a).
Greene (1887b) later transferred it to
Arabis filifolia. Greene (1896) proposed
the new genus Sibara to accommodate
this species. Sibara has been retained by
Munz and Keck (1959), Munz (1968,
1974), and Rollins (1993).

Sibara filifolia is a slender annual
herb in the mustard family
(Brassicaceae) that flowers in April
(Munz 1974). It is 13to 38 cm (5 to 15
in.) tall. The flowers are pink to
purplish with spoon-shaped petals 3 to
6 mm (1/8 to 1/4 in.) in length. The
pinnately lobed leaves are 2.5to 5 cm
(1 to 2 in.) long, with narrow linear
lobes. The fruit is a slender pod
(silique), 1.5to 3cm (3/5to 1 in.) long,
that contains many wingless seeds.
Sibara filifolia is distinct from S.
virginica, which has narrowly winged
seeds, and from S. rosulata and S.
deserti, which have white petals. No
other species of Sibara occur on the
Channel Islands.

The type locality for Sibara filifolia is
Santa Cruz Island (Greene 1887a). It was
last seen on Santa Cruz Island in 1936
and was not relocated during the 1985
survey of the island. The species is
thought to have once been common as
well as wide ranging, because it was
collected on two distant islands, Santa
Catalina and Santa Cruz. Trask collected
S. filifolia in 1901 on Santa Catalina
Island where she reported it to be
common in two locations (Thorne
1967). A more recent (1973) collection
of S. filifolia from Santa Catalina Island
came to light in 1996. Although the
status of the population on Santa
Catalina is not precisely known, the
species has not been reported from there
since 1973. M. Hoefs (Wrigley Botanical
Garden, Catalina, pers. comm. 1996),
one of the original collectors, did not
relocate any specimens at the original
site during a search for Sibara filifolia
but noted that the habitat and associated
species appear to be in good condition.
Although Sibara filifolia has not been
observed on Santa Catalina Island for 24
years, its extirpation has not been
confirmed, and for that reason the
Service believes there is a possibility
that it still may be present there.

Sibara filifolia, originally known from
historical collections on Santa Cruz
Island and Santa Catalina Island, had
never been known to occur on San
Clemente Island until 1986 when two
plants were discovered near Pyramid
Head by Beauchamp (1987). Prior to this
discovery, the species was thought to be
extinct. The extent of its original range
on San Clemente Island is unknown.

Sibara filifolia presently exists on San
Clemente Island only on a sea terrace on
the southern part of the island, near
Pyramid Head. It grows on volcanic rock
scree (talus) in association with Opuntia
prolifera (cholla), Selaginella bigelovii
(spike-moss), and Lotus argophyllus var.
adsurgens (San Clemente Island birds-
foot trefoil) (Beauchamp 1987, Elvin, in
litt. 1996). This location conflicts with

records of historical localities indicating
that S. filifolia “* * * is to be sought in
shady places on the northward slope”
on Santa Cruz Island (Greene 1887a).
There were fewer than 40 of these plants
located on San Clemente Island in the
1996 season (Elvin, in litt. 1996; Stone,
pers. comm. 1996). These plants were
found on a dry rocky saddle with thin
soil.

Previous Federal Action

Federal government action on all
three of the plant taxa considered in this
rule began as a result of section 12 of the
Endangered Species Act of 1973, which
directed the Secretary of the
Smithsonian Institution to prepare a
report on those plants considered to be
endangered, threatened, or extinct. This
report, designated as House Document
No. 94-51, and presented to Congress
onJanuary 9, 1975, recommended
Cercocarpus traskiae for endangered
status, Sibara filifolia as threatened and
Lithophragma maximum as extinct. The
Service published a notice in the July 1,
1975, Federal Register (40 FR 27823), of
its acceptance of the report as a petition
within the context of section 4(c)(2) of
the Act (petition provisions are now
found in section 4(b)(3)(A)), and of the
Service’s intention to review the status
of the plant taxa named therein,
including C. traskiae, L. maximum and
S. filifolia. On June 16, 1976, the Service
published a proposal (41 FR 24523) to
list approximately 1,700 vascular plants
as endangered species pursuant to
section 4 of the Act. Cercocarpus
traskiae and Lithophragma maximum
were included in this Federal Register
notice. Because the list contained only
proposed endangered species, Sibara
filifolia was not included.

General comments received in
response to the 1976 proposal were
summarized in an April 26, 1978,
Federal Register notice (43 FR 17909).
A revision of the Smithsonian report
was published in April 1978 as a book:
Endangered and Threatened Plants of
the United States, Smithsonian
Institution and World Wildlife Fund,
Washington, DC Acknowledgment of
the Service’s acceptance of this
document as a petition was included in
a notice of findings on certain petitions
published in the Federal Register on
February 15, 1983 (48 FR 6752). This
document recommended endangered
status for Sibara filifolia, Cercocarpus
traskiae, and Lithophragma maxima
[sic]. Lithophragma maximum was
included, although it was considered
extinct, because of the possibility it
would be rediscovered. The 1978
amendments to the Endangered Species
Act amendments required all proposals
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over two years old to be withdrawn,
although a one-year grace period was
given to those proposals already more
than two years old. In the December 10,
1979, Federal Register (44 FR 70796),
the Service published a notice of
withdrawal for that portion of the June
16, 1976, proposal that had not been
made final, along with four other
proposals that had expired.

The Service published a notice of
review for plants in the Federal Register
on December 15, 1980 (45 FR 82480).
This notice listed the status of
Cercocarpus traskiae, Lithophragma
maximum, and Sibara filifolia as
category 1 taxa. Category 1 taxa were
taxa for which the Service presently had
sufficient data in its possession to
support preparation of listing proposals.
Sibara filifolia was marked with an
asterisk indicating a possibly extinct
species. The status of the three species
remained unchanged until February 21,
1990, when the Service published in the
Federal Register a notice of review for
plant taxa (55 FR 6183) in which Sibara
filifolia was no longer considered
possibly extinct, following its
rediscovery on San Clemente Island.
The status of the three species remained
unchanged in a subsequent notice of
review published by the Service in the
Federal Register (58 FR 51143) on
September 30, 1993. In the notice of
review published by the Service on
February 28, 1996 (61 FR 7595),
Cercocarpus traskiae, Lithophragma
maximum, and Sibara filifolia were
listed as proposed endangered.

Section 4(b)(3)(B) of the Act requires
the Secretary to make findings on
pending petitions within 12 months of
their receipt. Section 2(b)(1) of the 1982
amendments further requires that all
petitions pending on October 13, 1982,
be treated as having been newly
submitted on that date. This was the
case for Cercocarpus traskiae and
Lithophragma maximum because the
1975 Smithsonian report had been
accepted as a petition. On October 13,
1983, the Service found that the
petitioned listing of these species was
warranted, but precluded by other
pending listing proposals of higher
priority, pursuant to section
4(b)(3)(B)(iii), of the Act. Notification of
this finding was published in the
Federal Register on January 20, 1984
(49 FR 2485). Such a finding requires
the petition to be recycled, pursuant to
section 4(b)(3)(C)(i) of the Act. The
petition was reviewed in October of
1984, 1985, 1986, 1987, 1988, 1989,
1990, 1991, 1992, and 1993.

On July 25, 1995 (60 PR 37988), the
Service published a proposal to list
Cercocarpus traskiae, Lithophragma

maximum, and Sibara filifolia as
endangered species. Publication of the
proposed rule constituted the warranted
finding for these species. The Service
now determines Cercocarpus traskiae,
Lithophragma maximum, and Sibara
filifolia to be endangered species with
the publication of this rule.

The processing of this final rule
follows the Service’s listing priority
guidance published in the Federal
Register on December 5, 1996 (61 FR
64475). The guidance clarifies the order
in which the Service will process
rulemakings following two related
events: (1) The lifting, on April 26,
1996, of the moratorium on final listings
and critical habitat designations
imposed on April 10, 1995 (Pub. L. 104—
6), and (2) the restoration of significant
funding for listing through passage of
the omnibus budget reconciliation law
passed on April 26, 1996, following
severe funding constraints imposed by a
number of continuing resolutions
between November 1995 and April
1996. The guidance calls for prompt
processing of final rules containing
species facing threats of high
magnitude. All three taxa in this rule
face high magnitude threats.

Summary of Comments and
Recommendations

In the July 25, 1995, proposed rule (60
FR 37987) and associated notifications,
all interested parties were requested to
submit factual reports or information
that might contribute to the
development of a final rule. The
comment period closed on October 9,
1995. Appropriate State agencies,
county and city governments, Federal
agencies, scientific organizations, and
other interested parties were notified for
comment. Public notices announcing
the publication of the proposed rule
were published in the San Diego Union-
Tribune and The Outlook on August 10,
1995. The Service received one letter of
comment during the comment period.
No request for a public hearing was
received.

In accordance with interagency policy
published on July 1, 1994 (59 FR
34270), the Service also solicited the
expert opinions of three independent
specialists regarding pertinent scientific
or commercial data for taxa under
consideration for listing. The purpose of
such review is to ensure listing
decisions are based on scientifically
sound data, assumptions, and analyses,
including input of appropriate experts
and specialists. Lack of response to a
request for review is assumed to
constitute concurrence. No responses
were received from the three
independent specialists solicited.

The single letter of comment received
specifically addressed the two plant
taxa that occur on San Clemente Island.
The comments have been organized into
nine specific issues. The issues and the
Service’s responses are summarized as
follows.

Issue 1: The commenter stated that
Lithophragma maximum and Sibara
filifolia are protected on San Clemente
Island through limited access to their
habitat as well as through active
management.

Service Response: The factors
affecting these species were discussed
in the proposed rule (60 FR 37987).
These included, but are not restricted to,
loss of habitat from erosion induced or
exacerbated by herbivore damage, and
direct decline of the species from
herbivore damage. Other natural or
man-made factors were considered,
including specifically, the presence of
invasive exotic plant species, and fires
induced by military activities which
include bombing.

The Navy has removed the most
destructive herbivores, goats and pigs,
from San Clemente Island. No feral
goats were evident as of June 1992
(Kellogg and Kellogg 1994). This action
enhances the status of the native biota
in general. It also will greatly improve
the prospects for survival of
Lithophragma maximum, Sibara
filifolia, and other sensitive plants.
However, both species remain
threatened by human-caused fires,
bombing, and the spread of invasive
non-native plants. The remaining
population of Sibara filifolia, for
example, lies in close proximity to a
target area where ship-to-shore
bombardment occurs. Limited access to
the two species’ habitat will not
completely alleviate these threats. The
Service has not received any plans for
the active management of these species.

Issue 2: The commenter suggested
that Lithophragma maximum would
benefit from protection afforded the
endangered Castilleja grisea (San
Clemente Island paintbrush) and Lotus
dendroideus var. traskiae (Trask’s Island
lotus) because these species “* * * are
located in canyons with the San
Clemente Island woodland-star.” The
commenter also asserted that similar
protection was afforded Sibara filifolia
because “‘Rare taxa, including the cliff
spurge (Euphorbia misera), island
apple-blossom (Crossosoma californica),
and San Clemente Island silver hosackia
(Lotus Argophyllus adsurgens) were
observed nearby.”

Service Response: According to
Kellogg and Kellogg (1994), Elvin (pers.
comm. 1996) and Stone (pers. comm.
1996), Lithophragma maximum
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occasionally occurs with Castilleja
grisea, but there is no consistent pattern.
Distribution maps show that patterns of
occurrence of Lithophragma maximum,
Castilleja grisea, and Lotus dendroideus
var. traskiae are not coincident over
significant portions of their ranges
(Kellogg and Kellogg 1994).

Although Sibara filifolia may
occasionally occur near habitats
occupied by rare plant taxa, none of
these other taxa are known to be
restricted to the same habitat as Sibara
filifolia. In addition, none of the rare
plant taxa mentioned are protected
pursuant to the Act and, therefore, do
not provide protection to other species
found in the same area.

Issue 3: The commenter noted that
there are nine historical sightings of
Lithophragma maximum, and
concluded that the Rare Plant Survey for
San Clemente Island, set for 1996,
would provide more definitive
information on the status of the taxa.
The commenter also noted that the
difficulties associated with access to L.
maximum locales and habitat may
compromise status and distribution
assessments of the species.

Service Response: This species
apparently is extant at 11 sites on San
Clemente Island (Stone, pers. comm.
1996). These sites include three newly
discovered sites (Elvin, pers. comm.
1996) and omit a previously reported
site of doubtful validity. Based on the
Rare Plant Survey and other information
available to the Service, the total
recorded range is about 4 km (2.5 mi)
along the east coast of San Clemente
Island, rather than the 7 mi cited by the
commenter. A purported historical
occurrence of Lithophragma maximum
at Lemon Tank, near the middle of the
island, stems from a confusion between
two collections cited by Raven (1963). A
collection of L. maximum made by
Murbarger in 1936 did not identify a
specific locality (Bacigalupi 1963), but
rather ““ * * * asingle canyon on the
East side [of the island].” Raven (1963)
also listed a collection made by Munz
at Lemon Tank under L. maximum
noting that the specimen, which Munz
called Heuchera in his field notes, was
lost. Elvin (pers. com. 1996) believes
that the habitat within Lemon Tank is
unsuitable for L. maximum. Therefore,
the evidence to support consideration of
Lemon Tank as a historical locality is
insufficient.

Recent field work focused, in part, on
Lithophragma maximum has resulted in
the identification of about 200
individuals on San Clemente Island.
Although, this estimate does not take
into account populations in those
canyons not surveyed in 1996, the

species is known to exist in low
numbers of individuals in a few
scattered localities. The Interim Report,
Sensitive Plant Status Survey by Junak
and Wilken (in litt. 1996) does not
provide any new information regarding
the condition of Lithophragma
maximum, its microhabitat preferences,
or biology. This species occupies grassy
benches in steep canyons, and its
habitat is subject to loss from increased
erosion from natural causes and loss of
vegetation cover from fires.

The number of known populations of
L. maximum is low (11) as is the total
number of individuals. Most plant
populations are genetically
differentiated from one another and
maintenance of this diversity is vital to
the survival of rare plants (Barrett and
Kohn 1991). Lithophragma maximum is,
therefore, likely to be quite susceptible
to genetic stresses (Barrett and Kohn
1991).

Issue 4: The comment was made that
two plants of Sibara filifolia were
discovered on San Clemente Island in
1986 and 50 to 350 plants were found
at the site in 1992.

Service Response: Staff of Rancho
Santa Ana Botanic Garden conducted
field surveys in the Guds region, at the
southeast end of the island, in 1996.
Sites of previously known populations
that had burned in 1995 were surveyed
(Stone, pers. comm. 1996). Although no
individuals were found at known,
previously occupied sites, fewer than 40
plants were found at a new, nearby site.
Because the plants were found in an
area with thin soil, their seeds may not
survive fire (Elvin, pers. comm. 1996).
As evidenced by the drastically lower
number of individuals from the 1992
estimates to the 1996 counts, this
species appears to be susceptible to
environmental events, such as fire.

Currently no estimate of the long-term
effects of small population size or
adverse environmental events exist for
plant species (Huenneke 1991). Further,
there is no evidence that the plants
observed were the result of the
germination of the entire seed bank from
the previous year. Nevertheless, given
the fire history and disturbance pattern
of the island and the small number and
location of extant plants, this species
remains in danger of extinction.

Issue 5: The commenter disagreed that
the abundance of exotic plants
adversely affects the native plant
species of the island and contributes to
their slow recovery. The commenter
pointed out that the Navy has
implemented a native bunchgrass
restoration program. This action has
resulted in a weed eradication
implementation plan. The annual grass,

Avena barbata (slender wild oat) was
mentioned as the eradication target.
Eradication of this species is to be
followed by reseeding with native
bunchgrasses.

Service Response: Exotic plants occur
in abundance on San Clemente Island.
Exotic species such as Amsinkia
intermedia, and Bromus diandrus occur
near Lithophragma maximum and may
compete with this plant for space or
resources, or may otherwise affect the
persistence of this species. Exotic
species are not abundant on the thin
rocky soils currently occupied by Sibara
filifolia, but do occur on other soil types
that historically may have supported
this species. Exotic species such as
Avena barbata could restrict the
expansion of the S. filifolia population,
as they occupy potential habitat for this
species.

While the Service is interested in
providing input to restoration efforts
that may benefit listed or sensitive
species, the Service has not received or
reviewed the Navy native bunchgrass
restoration program or weed eradication
implementation plan mentioned by the
commenter. Such programs may benefit
listed species, however the target weed
species, Avena barbata, does not occur
in the habitat types of Lithophragma
maximum or Sibara filifolia, and neither
species are bunchgrasses. Therefore, the
weed eradication and native bunchgrass
restoration described in the comment
letter are not expected to reduce threats
to L. maximum or S. filifolia.

Issue 6: The commenter noted that the
proposed rule states that Service-
proposed mitigation measures were not
adequately implemented. The
commenter argued that ““[i]n most
instances Service comments result in
direct modification of projects and
implementation of appropriate
mitigation measures.” The commenter
further noted that a fire management
plan and a native bunchgrass restoration
program have been implemented.

Service Response: Most of the current
impacts to sensitive plant species on
San Clemente Island are related directly
or indirectly to current human
activities. Prior to 1996, the Navy
avoided sensitive habitats through an
internal site approval process, but did
not coordinate with the Service on some
programs and projects that had potential
effects on listed species. Military
activities associated with ongoing
training could have long lasting effects
on sensitive plant taxa on San Clemente
Island. The potential impacts of these
activities must be adequately assessed
and appropriate mitigation
incorporated.
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Issue 7: The commenter contended
that fire, bombardment, and bulldozing
are minimal threats to Lithophragma
maximum given the fact that the species
grows in canyon bottoms. The
commenter concluded that bulldozer
use is precluded in canyon bottoms and
noted that the shore bombardment area
(SHOBA) is located on the opposite side
of the island. The commenter stated that
the same factors hold true for Sibara
filifolia, although no specific
information was provided. The
commenter further stated that the
Service had misrepresented the threat of
fire to the species because of the
location of the taxa and the low density
of potential fuels.

Service Response: As was discussed
previously under Issue 4, a 1995 fire
may have eliminated the populations of
Sibara filifolia known to be extant on
San Clemente Island prior to 1996.
Based on the history of this species,
even if all currently and previously
known populations are extant, the total
number of individuals present in 1997
would likely be no more than a few
hundred. Although the bombardment
target areas are on the other side of the
island from S. filifolia and L. maximum
populations, the area delineated as the
SHOBA includes the entire southern
end of the island. No bulldozing
activities currently take place or are
planned on the sea terraces near the
Sibara filifolia sites (Stone, pers. comm.
1996), therefore, bulldozing currently
remains a minimal threat to Sibara
filifolia. However, if bulldozing is
employed for access or fire suppression,
the effects of such an action could easily
eliminate the S. filifolia population.
Fires or bulldozing can also lead to
increased erosion above the steep
canyons and induce habitat loss for
Lithophragma maximum. Fires near the
upper ends of the canyons could also
destroy the dense shrub cover of Rhus
integrifolia (lemonade berry) and
Prunus ilicifolia ssp. lyonii (Catalina
cherry) which often provide cover for L.
maximum (G. Allan, in litt. 1996; Elvin,
in litt. 1996).

Issue 8: In response to the threat
posed by military-associated fires, the
commenter contended that the Navy is
actively implementing a fire
management plan and that fuel breaks
had been created around target sites in
the SHOBA.. According to the
commenter, although the Fire
Management Plan (FMP) is still being
prepared it will prohibit military
training using pyrotechnics or live firing
during the fire season.

Service Response: The suppression
measures recently proposed by the Navy
should decrease the spread and severity

of wildfires at the southern end of San
Clemente Island. However, wildfires
and prescribed fires will continue to
pose a threat to Sibara filifolia, which
could be destroyed by fire, as evident
from the destructive 1995 fire. Fires
could also cause significant loss of
vegetative cover and result in increased
erosion in the canyon habitats of
Lithophragma maximum. The
development and implementation of a
fire management plan will be an integral
part of any strategy to protect L.
maximum, S. filifolia, and the other
sensitive biota on the island.

Although some of the vegetation on
the island is recovering well after
removal of the feral goats, their removal
may also allow for a general increase in
previously browsed exotic vegetative
cover and thus increase the severity of
any fire in the area. Sibara filifolia
apparently has not increased in
abundance since feral goat removal (O.
Mistretta, Rancho Santa Ana Botanic
Garden, in litt. 1996).

Issue 9: The commenter
recommended postponement of listing
or evaluation until the rare plant survey
is completed to provide more definitive
information on the status of
Lithophragma maximum and Sibara
filifolia on San Clemente Island.

Service Response: Following
publication of the proposed rule and
receipt of the commenter’s letter, Junak
and Wilken (in litt. 1996) conducted the
requested rare plant survey and
provided results and pertinent
discussion to the Service. Based on a
review of the interim rare plant survey
and other information available to the
Service, it is unlikely that finalization of
the document will provide significant
information indicating that
Lithophragma maximum and Sibara
filifolia are more widespread or less
vulnerable than previously believed.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Cercocarpus traskiae,
Lithophragma maximum, and Sibara
filifolia should be classified as
endangered species. Procedures found
at section 4 of the Act (16 U.S.C. 1533)
and regulations (50 CFR part 424)
promulgated to implement the listing
provisions of the Act were followed. A
species may be determined to be an
endangered or threatened species due to
one or more of the five factors described
in section 4(a)(1). These factors and
their application to Cercocarpus
traskiae Eastw. (Catalina Island
mountain-mahogany), Lithophragma

maximum Bacigal. (San Clemente Island
woodland-star), and Sibara filifolia
(Greene) Greene (Santa Cruz Island
rockcress) are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Their Habitat or Range

In general, feral animals have caused
a loss of habitat for endemic species on
all the Channel Islands. Defoliation from
overgrazing caused increased erosion
resulting in loss of topsoil and the
formation of incised canyons (Kellogg
and Kellogg 1994). The loss of soil
organic matter, and reduction of soil
nutrient cycling and water-holding
capacity promoted the invasion of non-
native plants.

The decline of the native flora of
Santa Catalina Island began with the
proliferation of introduced herbivores.
Goats were introduced to the island as
early as 1827 (Thorne 1967). Goats are
known to consume coarse vegetation
such as shrubs and trees, including
Cercocarpus traskiae (Coblentz 1980).
Sheep ranching became important on
the island in the 1850’s (Minnich 1980).
Sheep eat herbaceous vegetation that
would have included Sibara filifolia.
Other non-native herbivores introduced
to Santa Catalina Island included pigs,
bison, and deer. Pigs uprooted seedlings
and soil in some canyons and may have
impacted both Sibara filifolia and
Cercocarpus traskiae (Thorne 1967).

Although the Santa Catalina Island
Company eliminated sheep grazing in
the 1950’s (Thorne 1967), the
population of feral goats and pigs
continued to increase. A goat and pig
management program has reduced the
number of feral herbivores, but the
threat to native species still remains
(Dave Garcelon, Institute For Wildlife,
Santa Catalina Island, pers. comm.
1994) (see Factor C). Pigs continue to
degrade the habitat of Cercocarpus
traskiae on Santa Catalina Island by
preventing surface litter from
accumulating. Surface litter holds
moisture and seeds on the steep slopes.
Pigs also create a network of bare trails
with compacted soils. The vegetation
loses its tiered, overlapping structure
because shrubs become isolated by
surrounding trails (Martin 1984). A
noticeable increase in seedlings of all
types have been observed since the
numbers of pigs and goats have declined
(Rieseberg and Swensen 1996).

San Clemente Island is currently used
as an artillery practice range and as a
ship-to-shore bombing area (Kellogg and
Kellogg 1994). Fires due to natural
events or as a result of military activities
can significantly decrease the plant
cover. This can lead to increased
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erosion, which is a serious, persistent
problem on the island (Kellogg and
Kellogg 1994). An indirect effect of fire
is the possible alteration of the climax
vegetation components and associated
habitat. The direct effects of fire on the
plant populations is discussed under
Factor E.

The decline of the flora on Santa Cruz
Island, including extirpated populations
of Sibara filifolia, is primarily due to
overgrazing by sheep and other non-
native herbivores. Sheep, cattle, and
horses were introduced to Santa Cruz
Island in 1853; pigs may have been
introduced at the same time
(Brumbaugh 1980). The population of
sheep has ranged from 20,000 to 50,000
or more (Brumbaugh 1980, Schuyler
1987). Cycles of defoliation and erosion
are evident in the stratigraphic studies
of deposits from debris slides and
correlate with the introduction of sheep
to the island and periods of drought
(Brumbaugh 1980). Most feral
herbivores have been removed, but pigs
remain and sheep currently remain on
the east end of the island (see Factor C).

B. Overutilization for Commercial,
Recreational, or Educational Purposes

Due to their extreme rarity on Santa
Catalina Island, Cercocarpus traskiae
and Sibara filifolia may become
vulnerable to collecting on the island as
a result of increased publicity following
the publication of a listing proposal and
final rule. The rarity of C. traskiae and
S. filifolia suggests that any
unauthorized collection or even
unintentional overutilization could
result in extinction or extirpation. The
focus of many evolutionary biologists on
the biology of islands (Rieseberg and
Swensen 1996) ensures that interest in
these insular species will continue,
necessitating careful control over access
to known or potential localities on the
islands of Santa Catalina and Santa
Cruz. Overutilization is not known to be
applicable for Lithophragma maximum
and Sibara filifolia on San Clemente
Island, where public access is restricted
by the Navy.

C. Disease or Predation

Feral herbivores continue to threaten
the survival of Cercocarpus traskiae
(and, probably, Sibara filifolia) on Santa
Catalina Island and threaten the
possible reappearance of Sibara filifolia
on Santa Cruz Island. Non-native mule
deer and goats likely consume endemic
plants including Cercocarpus traskiae.
Severe browsing may Kill plants directly
and prevent successful reproduction by
surviving individuals (Thorne 1967).

The decline of Cercocarpus traskiae is
primarily due to grazing by feral goats

and pigs. Pigs are limiting the recovery
of C. traskiae because they uproot new
seedlings while searching for food.
Previously these animals nearly drove
this taxon to extinction (Rieseberg et al.
1989). Fencing was installed around two
individuals in the late 1970s (Rieseberg
1991). In 1985, this fencing was
improved and enlarged to exclude pigs,
and perimeter fencing was added to
limit access by other non-native animals
(Rieseberg 1991). As a result, seedling
counts increased from 1 in 1984 to 70
seedlings in 1988 (Rieseberg 1991). In
1994, however, a total of only 54
seedlings was found. Most of the C.
traskiae trees do not have individual
pig-proof fencing around them and the
perimeter fencing does not exclude pigs.
Approximately 2,000 pigs remained on
Santa Catalina Island at the time of
publication of the proposed rule. It
appears that the SCIC pig removal
program has waned since 1994, the
current estimate of the numbers of pigs
on Santa Catalina Island is 2,000 to
3,000 animals (Garcelon, pers. comm.
1996).

Although managers for the SCIC have
removed more than 8,000 goats from the
island, 300 to 400 goats remained on the
island at the time of publication of the
proposed rule in 1994. Due, in part, to
decreased management since 1994, the
current estimate of the goat population
on Santa Catalina Island is up to 1,000
to 1,500 animals (Garcelon, pers. comm.
1996). Similarly, populations of
introduced mule deer are increasing,
currently estimated at 500 to 700
animals. Although reduced predation by
goats resulted in successful basal
sprouting of Cercocarpus traskiae, a
continued increase in goat and deer
populations would likely reverse this
trend. Perimeter fencing along Wild
Boar Gully limits the access of deer and
goats to Cercocarpus traskiae, but it
does not entirely exclude them.

Sibara filifolia may have been
extirpated from Santa Cruz Island by
overgrazing. Although some areas have
been fenced, sheep and pigs continue to
re-invade these areas and their numbers
appear to be increasing. Although
Sibara filifolia could be rediscovered on
Santa Cruz Island, grazing by non-native
animals may prevent its re-
establishment or proliferation.

D. The Inadequacy of Existing
Regulatory Mechanisms

Existing regulatory mechanisms that
could provide some protection for
Cercocarpus traskiae, Lithophragma
maximum, and Sibara filifolia include:
(1) Listing under the California
Endangered Species Act (CESA); (2) the
California Environmental Quality Act

(CEQA) and the National Environmental
Policy Act (NEPA); (3) the Act in those
cases where these taxa occur in habitat
occupied by other listed species; and (4)
local laws and regulations.

State and Local Laws, Regulations,
and Ordinances: The California Fish
and Game Commission has listed
Cercocarpus traskiae and Lithophragma
maximum as endangered under the
Native Plant Protection Act (NPPA)
(Division 2, chapter 10, section 1900 et
seq. of the California Fish and Game
(CFG) Code) and the CESA (Division 3,
chapter 1.5, section 2050 et seq.).
Although NPPA and CESA prohibit the
“take” of State-listed plants (chapter 10,
section 1908 and chapter 1.5, section
2080, CFG Code), these existing statutes
appear to be inadequate to protect
against the taking of such plants via
habitat modification or land use change
by the landowner. After the CDFG
notifies a landowner that a State-listed
plant grows on his or her property, the
CFG Code requires only that the
landowner notify the agency ““at least 10
days in advance of changing the land
use to allow salvage of such plant”
(chapter 10 section 1913). Sibara
filifolia is not State-listed and has no
protection under these laws.

The CEQA (California Public
Resources Code, section 21000 et seq.)
requires that the potential
environmental impacts of proposed
projects be disclosed to the public. The
public agency with primary authority or
jurisdiction over the project is
designated as the lead agency, and is
responsible for conducting a review of
the project and consulting with the
other agencies concerned with the
resources affected by the project.
Section 15065 of the CEQA Guidelines
requires a finding of significance if a
project has the potential to “reduce the
number or restrict the range of a rare or
endangered plant or animal.”” Once
significant impacts are identified, the
lead agency may either require
mitigation or determine that “‘overriding
social and economic considerations”
make mitigation infeasible (California
Public Resources Code, Guidelines,
section 15093). In the latter case,
projects may be approved that cause
significant environmental damage, such
as destruction of endangered plant
species or their habitat. Small projects
on private lands, such as road building
or fence installation, often qualify for
exemption under CEQA as categorically
exempt activities. Also, “‘negative
declarations” can allow a State agency
to overlook the existence of listed plants
at project sites.

The majority of the occurrences of
these species are on Federal land and
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are not subject to CEQA. Cercocarpus
traskiae and the Santa Catalina Island
occurrence of Sibara filifolia are on
private land owned by the SCIC and
subject to the provisions of CEQA.
Regardless, the Service does not
anticipate future project proposals that
may adversely affect listed species
because SCIC lands are dedicated for
conservation purposes. However, the
current threats posed by the naturally
expanding feral goat, pig, and mule deer
populations on Santa Catalina Island
would not be addressed by CEQA
review.

Federal Laws and Regulations:
Candidate or other sensitive species
may be afforded protection if they exist
with species already listed as threatened
or endangered under the Act. However,
the “Recovery Plan for the Endangered
and Threatened Species of the
California Channel Islands’ (Service
1984) was prepared prior to the
rediscovery of Sibara filifolia on San
Clemente Island. The plan also did not
include specific measures designed to
protect Lithophragma maximum.
Although Castilleja grisea, a listed
species, occasionally occurs with
Lithophragma maximum, this situation
is not consistent or widespread (Stone,
pers. comm. 1996). The locations of the
extant populations of the three species
which are the subject of this rule do not
consistently coincide with those of
other federally listed plant or animal
species on the islands (Kellogg and
Kellogg 1994; Elvin, pers. comm. 1996).
Therefore, Federal protection under the
Act does not currently extend to these
three species. Although the Navy has
removed herbivores that were adversely
affecting some of the listed taxa from
San Clemente Island, natural threats and
direct and secondary impacts from
activities such as fires, bombing, and
bulldozing continue (Kellogg and
Kellogg 1994; Mistretta, pers. comm.
1996; Elvin, in litt. 1996).

The Service acknowledges the efforts
of the Navy to reduce the likelihood and
spread of wildfires on San Clemente
Island. The primary target area at China
Canyon will be defoliated to reduce fuel
loads on-site to prevent the spread of
fire into San Clemente Island loggerhead
shrike (Lanius ludovicianus mearnsi)
habitat. No incendiary devices will be
used at this site during the period of the
fire season that overlaps with the
breeding season of the shrike. In
addition, a firebreak will be created
upslope from the defoliated target area.
The secondary target area at Pyramid
Cove is used infrequently, but the Navy
will also defoliate a portion of this area.
Only those defoliated areas will be used
during the fire season. These measures,

when fully implemented, will reduce
the chance of wildfires. However, the
number of plants of Sibara filifolia and
Lithophragma maximum are so low that
fire remains a threat to their persistence
and recovery. An existing agreement
between the U.S. Forest Service and the
Navy to provide mutual support to
suppress wildfires will add a level of
protection beyond existing conditions.
The Forest Service will provide aerial
resources for fire fighting; however, the
difficulties associated with getting
firefighting equipment to island
locations and the possible occurrence of
concurrent fires on the mainland,
especially during fire season, may limit
the benefits of this agreement. Details of
the San Clemente Island fire
management plan, as they pertain to
Sibara filifolia and Lithophragma
maximum remain unresolved.

Like CEQA, NEPA requires disclosure
of the environmental effects of projects
under Federal jurisdiction. Sibara
filifolia and Lithophragma maximum
are found on San Clemente Island,
which is federally owned. However,
under NEPA, the Service’s comments
are only advisory. Project proponents
are not required to necessarily avoid,
minimize, or mitigate impacts to these
species under NEPA.

E. Other Natural or Manmade Factors
Affecting Their Continued Existence

As a consequence of habitat
degradation on the islands, the
proportion of invasive exotic plant
species to native and endemic species
has increased. On San Clemente Island,
98 species of alien plants are currently
known (Kellogg and Kellogg 1994). Of
these alien plants, ten were noted in
1886 (Lyon 1886), 66 in 1963 (Raven
1963), and 81 in 1985 (Wallace 1985).
The abundance of exotic plants
continues to adversely affect the
endemic plant species of the island and
contributes to their slow recovery from
previous predation by feral animals
(Kellogg and Kellogg 1994; Mistretta, in
litt. 1996). The disparity between the
reported historical occurrences of
Sibara filifolia on shady north-facing
slopes and the current presence of the
species on grass-free, south-facing
slopes, suggests that alien grasses may
prevent the expansion of S. filifolia into
otherwise suitable habitat (Greene
1887a, Kellogg and Kellogg 1994).

Lithophragma maximum is thought to
have existed on the plateau area of San
Clemente Island before the introduction
of non-native grasses (Kellogg and
Kellogg 1994). The remaining habitat of
L. maximum persists only within steep
canyons. Erosion threatens not only the
individual plants but the entire habitat

that supports them. During the winter of
1979-1980, large portions of canyon
walls were observed to have sloughed
taking large numbers of endemic plants
with them. (Beauchamp and Ferguson
1980).

Fires, some apparently related to
military activities, and erosion have
contributed to the decline of
Lithophragma maximum, Sibara
filifolia, and other native species
endemic to San Clemente Island and
continue to threaten their existence
(Kellogg and Kellogg 1994; Elvin, in litt.
1996; Mistretta, in litt. 1996). The
natural fire frequency of San Clemente
Island is not known and fire is not
definitely known to be the primary
mechanism of natural disturbance on
the island (Kellogg and Kellogg 1994).
Keeley (1982) found that the natural
occurrence of fire increased with
elevation and distance away from the
coast (further inland); two factors that
would point away from natural fire
being a common occurrence on islands.
Considerable fire damage apparently
destroyed the known population of
Sibara filifolia on San Clemente Island
in 1995 (Stone, pers. comm. 1996;
Mistretta, in litt. 1996). Chance fires
could drastically reduce or eliminate all
of the remaining individuals of the
species and destroy the seed bank as
well, preventing reestablishment of the
last confirmed extant population (Elvin,
in litt. 1996).

Fire destroys vegetative cover to
varying degrees, which can lead to
secondary effects such as increased soil
instability and erosion. Degraded plant
communities can result in excessive
erosion (Kellogg and Kellogg 1994),
particularly for areas near canyons
where changes in hydrologic patterns
may result from enlarged bare areas
above canyon walls. Increased runoff
can lead to slope failure and slumping
of material into canyon bottoms. As
stated above, erosion of steep canyons
on San Clemente Island threatens
Lithophragma maximum and may be
exacerbated by fire in the surrounding
areas.

On Santa Catalina Island, Cercocarpus
traskiae would likely suffer high
mortality from fire. Members of the
genus Cercocarpus are long-lived, a trait
typical of shrubs in low fire frequency
areas (Minnich 1980). The effects of a
severe fire on this species would be
significant because so few mature
individuals remain and the species is
not known to be a stump-sprouter
following fire events. On Santa Catalina
Island, grazing by feral herbivores
would inhibit the establishment of any
new shoots which sprout following fire
(Minnich 1980).
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Cercocarpus traskiae is threatened by
hybridization with the locally common
C. betuloides var. blancheae. Because
only six mature individuals of C.
traskiae are known to exist, genetic
swamping of the species would be the
probable outcome of hybridization. The
uniqueness of the species would be
compromised or lost due to the influx
of genetic variability from the larger
population. Rieseberg et al. (1989) have
recommended elimination of mature
hybrids as a means of preserving the
species.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these three plant species in determining
to issue this final rule. Based on this
evaluation, the preferred action is to list
Cercocarpus traskiae, Lithophragma
maximum, and Sibara filifolia as
endangered. Cercocarpus traskiae and
Sibara filifolia are known from no more
than two populations and fewer than 40
individuals. Lithophragma maximum
has a dissected distribution pattern of
about 200 known individuals from 11
populations. All three species are
imperiled due to degradation of habitat,
fire, predation by feral animals,
competition with exotic plant species,
erosion, and hybridization. Cercocarpus
traskiae, Lithophragma maximum, and
Sibara filifolia are in danger of
extinction throughout all or a significant
portion of their ranges, and therefore
meet the Act’s definition of endangered.
Critical habitat is not being proposed for
these species at this time for reasons
discussed below.

Critical Habitat

Critical habitat is defined in section 3
of the Act as: (i) The specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (I) that may require
special management considerations or
protection; and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. ““Conservation” means the use
of all methods and procedures needed
to bring the species to the point at
which listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time a species is

determined to be endangered or
threatened. The Service finds that
designation of critical habitat for
Cercocarpus traskiae, Lithophragma
maximum, and Sibara filifolia is not
prudent at this time. Service regulations
(50 CFR 424.12(a)(1)) state that
designation of critical habitat is not
prudent when one or both of the
following situations exist: (1) The
species is threatened by taking or other
human activity, and identification of
critical habitat can be expected to
increase the degree of such threat to the
species; or (2) such designation of
critical habitat would not be beneficial
to the species.

As discussed under Factor B,
Cercocarpus traskiae and Sibara filifolia
on Santa Catalina Island may become
threatened by over-collecting, an
activity difficult to regulate. “Taking” is
only regulated by the Act with respect
to plants in cases of (1) removal and
reduction to possession of federally
listed plants from lands under Federal
jurisdiction, or their malicious damage
or destruction on such lands; and (2)
removal, cutting, digging-up, damaging,
or destroying of federally listed plants
on non-federal lands in knowing
violation of any State law or regulation,
including State criminal trespass law.
All known populations of C. traskiae are
on privately owned lands with little or
no Federal involvement. The SCIC, the
landowner, is aware of the presence of
C. traskiae, supports the proposal to list
the species, and is currently working to
protect the population. In addition, the
publication of precise maps and
descriptions of critical habitat in the
Federal Register, would make the few
remaining plants more vulnerable to
incidents of vandalism or collection and
could contribute to the decline of the
species. Therefore, the designation of
critical habitat for C. traskiae (and S.
filifolia, should its presence on Santa
Catalina Island be confirmed) could
contribute to the decline of the species.

The Service also determines that
designation of critical habitat is not
prudent for Sibara filifolia or
Lithophragma maximum. Critical
habitat designation provides protection
only on Federal lands or on private
lands when there is Federal
involvement through authorization or
funding of, or participation in, a project
or activity. Extant populations of Sibara
filifolia and Lithophragma maximum
occur on Federal lands on San Clemente
Island (except, as noted above, for the
occurrence of Sibara filifolia on Santa
Catalina Island) and are managed by the
Navy. These populations are subject to
section 7 consultation and recovery
planning under the Act. Section 7(a)(2)

of the Act requires Federal agencies, in
consultation with the Service, to ensure
that any action authorized, funded, or
carried out by such agency, does not
jeopardize the continued existence of a
federally listed species, or does not
destroy or adversely modify designated
critical habitat. For those species that
occur wholly or primarily on Federal
lands or in areas subject to Federal
regulation, and that exist in small
numbers and/or have a limited
geographic distribution, any action that
would potentially have a significant
impact to the species may result in a
“jeopardy’’ biological opinion in a
section 7 consultation. Due to the
limited, insular ranges of Sibara filifolia
and Lithophragma maximum and their
small population sizes, determinations
for “jeopardy’ and ‘‘adverse
modification” likely would involve
similar scopes and analyses. The Navy
has begun meeting with the Service to
discuss management of listed and other
sensitive species on San Clemente
Island, including Lithophragma
maximum and Sibara filifolia
populations. Protection of their habitat
will be addressed through the
consultation and recovery processes.
Therefore, designation of critical habitat
would provide no additional benefits
beyond those that these taxa would
receive by virtue of their listing as
endangered species. All other Federal
and State agencies involved have been
notified of the location and importance
of protecting habitat of these two taxa.
Therefore, due to the increased risk of
vandalism or collection, and the lack of
benefit to the species, the Service finds
that designation of critical habitat is not
prudent at this time for Cercocarpus
traskiae, Sibara filifolia, and
Lithophragma maximum.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities.
Recognition through listing encourages
public awareness and results in
conservation actions by Federal, State,
and local agencies, private
organizations, and individuals. The Act
provides for possible land acquisition
from willing sellers and cooperation
with the States and requires that
recovery actions be carried out for all
listed species. The protection required
of Federal agencies and the prohibitions
against certain activities involving listed
plants are discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
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their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) requires Federal
agencies to confer with the Service on
any action that is likely to jeopardize
the continued existence of a species
proposed for listing or result in
destruction or adverse modification of
proposed critical habitat. If a species is
subsequently listed, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of the species or
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into consultation with the Service.

The U.S. Army Corps of Engineers
may have jurisdiction under section 404
of the Clean Water Act for some habitats
that support these plants. Nationwide
permits (61 FR 65784) are not valid
where a federally listed endangered or
threatened species would be directly or
indirectly affected by the proposed
project. When a proposed project may
affect a listed species, consultation is
required pursuant to section 7 of the Act
prior to the authorization of any permit.
In addition, the Navy owns San
Clemente Island and administers lands
containing Sibara filifolia and
Lithophragma maximum and
authorizes, funds, or otherwise conducts
activities that may affect these species;
these actions also are subject to review
by the Service under section 7 of the
Act.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered plants. All
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61 for
endangered plants, apply. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to import or export,
transport in interstate or foreign
commerce in the course of a commercial
activity, sell or offer for sale in interstate
or foreign commerce, or remove and
reduce the species to possession from
areas under Federal jurisdiction. In
addition, for plants listed as
endangered, the Act prohibits the
malicious damage or destruction on

areas under Federal jurisdiction and the
removal, cutting, digging up, damaging,
or destroying of such plants in knowing
violation of any State law or regulation,
including State criminal trespass law.
Certain exceptions to the prohibitions
apply to agents of the Service and State
conservation agencies.

The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving endangered plants
under certain circumstances. Such
permits are available for scientific
purposes and to enhance the
propagation or survival of the species. It
is anticipated that few trade permits
would ever be sought or issued for these
species since they are not in cultivation
or common in the wild.

It is the policy of the Service,
published on July 1, 1994 (59 FR
34272), to identify to the maximum
extent practicable at the time a species
is listed those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of this listing on proposed and
ongoing activities within the species’
range. Sibara filifolia and Lithophragma
maximum are known to occur on lands
under the jurisdiction of the Navy. In
general, the collection, damage, or
destruction of listed species on these
lands is prohibited, except as authorized
under section 7 or section 10(a)(1)(A) of
the Act. Such activities on non-Federal
lands, as would be the case for
Cercocarpus traskiae, and Santa
Catalina Island specimens of Sibara
filifolia, would constitute a violation of
section 9, if activities were conducted in
knowing violation of State law or
regulations or in violation of State
criminal trespass law. The Service is not
aware of any otherwise lawful activities
currently being conducted or proposed
by the public that would be affected by
this listing and result in a potential
violation of section 9.

Questions whether specific activities
would constitute a violation of section
9 should be directed to the Field
Supervisor of the Service’s Carlsbad
Field Office (see ADDRESSES section).
Requests for copies of the regulations
concerning listed plants (50 CFR 17.61
and 17.71) and general inquiries
regarding prohibitions and permits may
be addressed to the U.S. Fish and
Wildlife Service, Ecological Services,
Endangered Species Permits, 911 N.E.
11th Avenue, Portland, Oregon 97232—

4181 (telephone 503/231-6241;
facsimile 503/231-6243).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that Environmental
Assessments or Environmental Impact
Statements, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

Required Determinations

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to
contain no information collection
requirements.

References Cited

A complete list of all references cited
herein is available upon request from
the U.S. Fish and Wildlife Service,
Carlsbad Field Office (see ADDRESSES
section).

Author: The primary author of this
document is Dr. Gary D. Wallace,
Carlsbad Field Office (see ADDRESSES
section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.12(h) is amended by
adding the following, in alphabetical
order under FLOWERING PLANTS, to
the List of Endangered and Threatened
Plants:

§17.12 Endangered and threatened plants.

* * * * *

(h)***
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Species - .
Historic range Family Status ~ When listed ﬁ;'gﬁgtl Sﬁﬁg'sal
Scientific name Common name
FLOWERING PLANTS
* * * * * * *
Cercocarpus traskiae Catalina Island U.S.A. (CA) .ccoveneen. Rosaceae ................ E 624 NA NA
mountain-mahog-
any.
* * * * * * *
Lithophragma maxi-  San Clemente Is- U.S.A. (CA) ..cceene. Saxifragaceae ......... E 624 NA NA
mum. land woodland-
star.
* * * * * * *
Sibara filifolia ........... Santa Cruz Island U.S.A. (CA) ..ccoveeen. Brassicaceae .......... E 624 NA NA
rockcress.
* * * * * * *

Dated: July 21, 1997.
John G. Rogers,
Acting Director, Fish and Wildlife Service.
[FR Doc. 97-20879 Filed 8-7-97; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 71
[Docket No. 96-088-1]

Interstate Movement of Animals
Exposed to Disease

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to change
the regulations governing the interstate
movement of animals in order to clarify
the regulations. In particular, we want
to make it clear that our interstate
movement restrictions pertain not only
to animals that are actually infected
with communicable diseases of
livestock or poultry but also to animals
that have been exposed to those
diseases. As currently worded, the
regulations could be interpreted as
pertaining only to infected animals.
However, to prevent disease spread, we
must also restrict the interstate
movement of animals that have been
exposed to certain diseases.

DATES: Consideration will be given only
to comments received on or before
October 7, 1997.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 96-088-1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 96—-088-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
Roberta Duhaime, Staff Officer,

Emergency Programs, VS, APHIS, 4700
River Road Unit 41, Riverdale, MD
20737-1231, (301) 734—-8069; or E-mail:
rduhaime@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

The regulations in subchapter C of
chapter I, title 9, of the Code of Federal
Regulations contain provisions designed
to prevent the dissemination of
livestock or poultry diseases in the
United States and to facilitate the
control and eradication of such diseases.
The regulations in 9 CFR part 71
(referred to below as the regulations)
include general prohibitions on the
interstate movement of animals that
could spread livestock or poultry
diseases.

To prevent the spread of certain
livestock or poultry diseases, the
Animal and Plant Health Inspection
Service must prevent the interstate
movement of any animals capable of
spreading the causative agents of the
diseases. Communicable livestock or
poultry diseases can be spread through
many means, including physical contact
between animals, contact with bodily
secretions, and respiration. The
causative agents can be spread both by
animals that are infected with the
disease as well as by exposed animals
showing no clinical signs of disease.
These exposed animals may either be
incubating disease or may be carriers of
disease (the animal carries in its system
the causative agent of a disease to which
the animal is immune).

We are concerned that, as currently
worded, the interstate movement
restrictions in the regulations could be
interpreted as pertaining only to
infected animals. Because
communicable diseases may be spread
also by exposed animals, we are
proposing to make several changes to
the regulations, as described below, for
clarification. We believe these proposed
changes would enhance our ability to
prevent the spread of certain diseases of
livestock and poultry.

In many places in the regulations,
references are made to prohibitions on
the interstate movement of animals
‘““affected with” certain diseases. We are
concerned that the term “‘affected with”
could be interpreted to mean only
“infected with” instead of “‘infected
with or exposed to,” as is our intended
meaning. We have always considered

that “affected with”” means “infected
with or exposed to” and that the
interstate movement restrictions pertain
both to animals that have been exposed
to communicable livestock or poultry
diseases as well as infected animals. To
eliminate confusion about what is
meant by the term “‘affected with,” we
are proposing to add a definition of
“affected with” to the list of definitions
in §71.1. We would define “affected
with’ as meaning “‘infected with or
exposed to.”

In four places in the regulations,
reference is made to ““diseased”
animals. These references occur in the
headings for 8§ 71.2 and 71.3, in
§71.3(d), and in §71.14. As with the
term “‘affected with,”” we are concerned
that use of the term “‘diseased” in the
regulations implies that we are
concerned only with infected animals.
Because, for the reasons stated above,
we are concerned about the interstate
movement of animals that have been
exposed to disease as well as the
interstate movement of infected
animals, we are proposing to change the
references to “‘diseased’”” animals to
animals “‘affected with disease.” With
the proposed addition of a definition for
“‘affected with”” to § 71.1, this wording
change would make it clear that we are
referring to both infected and exposed
animals in these four references.

In §71.13, there is a reference to
poultry or other animals “infected with
any contagious, infectious, or
communicable disease or to have been
exposed to such infection’” and another
reference to poultry or other animals
“infected with or which have been
exposed to the infection of such
disease”. These two references clearly
indicate that the requirements of § 71.13
apply to both infected and exposed
animals. However, for the purpose of
ensuring consistent terminology
throughout the regulations, we are
proposing to change these two
references, respectively, to “‘affected
with any contagious, infectious, or
communicable disease’” and ‘‘affected
with such disease”.

We are proposing to make further
changes to the regulations to remove
redundancies. For example, § 71.3(d)(3)
begins with the words ““Sheep affected
with or exposed to . . . .”” Because, as
described previously, the proposed
definition of “affected with’ would
include the words “‘exposed to,” the
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words “‘exposed to” in § 71.3(d)(3)
would become redundant. In addition,
88 71.4(b) and 71.6(a) include the words
““affected with, or carrying the infection
of,” and the latter part of that phrase
would become unnecessary with the
addition to § 71.1 of the proposed
definition for *‘affected with.”

Finally, § 71.3(f) states that, ‘‘Before
offering cattle or other livestock or
poultry for interstate transportation,
transporting them interstate, or
introducing them into any stockyards or
upon routes of traffic for interstate
transportation, all persons, companies,
or corporations are required to exercise
reasonable diligence to ascertain
whether such animals or poultry are
affected with any contagious, infectious,
or communicable disease, or have been
exposed to the contagion or infection of
any such disease by contact with other
animals or poultry so diseased or by
location in pens, cars, or other vehicles,
or upon premises that have contained
animals or poultry so diseased.” We are
proposing several changes to this
sentence. We are proposing to remove
the words “‘or have been exposed to the
contagion or infection of any such
disease” and make other minor changes
consistent with our proposed definition
for “affected with” as described above.

In addition, we are proposing to
amend this sentence for clarification.
We believe that this sentence, as
currently written, could be
misinterpreted as meaning that all that
is required of a person who plans to
ship livestock interstate is for the person
to assess the animals’ health status prior
to making the movement. However, in
actuality, if an individual finds after
making such an assessment that an
animal is infected with or has been
exposed to any of the diseases regulated
by 9 CFR, chapter I, subchapter C, the
individual is then required to comply
with the movement requirements or
restrictions specified for that particular
disease. For example, if a cattle owner
determines that a cow to be moved
interstate is infected with bovine
piroplasmosis, then, in accordance with
§71.3(a), the owner would be prohibited
from moving the cow interstate. As
another example, if a cow reacts to a test
recognized by the Secretary of
Agriculture for brucellosis, the cow
could be moved interstate only in
accordance with 9 CFR part 78.

To clarify that § 71.3(f) is meant to be
an adjunct to other interstate
transportation requirements, we are
proposing to add to the paragraph the
following sentence: “Any animals found
to be affected with any disease listed in
subchapter C of this chapter may be
moved interstate only in accordance

with all applicable regulations specified
in subchapter C of this chapter for
animals affected with that disease.”
Throughout the regulations, we are
also proposing to delete references to
“poultry” after the term “animal”
because ‘““‘animal’’ includes “poultry.”

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

The purpose of this proposed rule is
merely to clarify current regulations
pertaining to the interstate movement of
animals. We do not anticipate that these
changes would have any economic
impact on any regulated entities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 71

Animal diseases, Livestock, Poultry
and poultry products, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 9 CFR part 71 would be
amended as follows:

PART 71—GENERAL PROVISIONS

1. The authority citation for part 71
would continue to read as follows:

Authority: 21 U.S.C. 111-113, 114a, 114a—
1,115-117, 120126, 134b, and 134f; 7 CFR
2.22, 2.80, and 371.2(d).

2.In 871.1, the definition of affected
with would be added, in alphabetical
order, to read as follows:

8§71.1 Definitions.
*

* * * *

Affected with. Infected with or

exposed to.
* * * * *
§71.2 [Amended]

3.In §71.2, the section heading
would be revised to read *‘Secretary to
issue rule governing quarantine and
interstate movement of animals affected
with disease.”

4. Section 71.3 would be amended as
follows:

a. By revising the section heading to
read as set forth below.

b. In paragraph (a), by removing the
words ‘“‘or poultry”.

c. In paragraph (b), by removing the
words “‘or poultry”.

d. In paragraph (d), introductory text,
by removing the word “diseased’ and
adding the words “‘affected with
disease” in its place.

e. In paragraph (d)(3), by removing the
words ‘“‘or exposed to”.

f. By revising paragraph (f) to read as
set forth below.

§71.3 Interstate movement of animals
affected with diseases of livestock or
poultry generally prohibited.

* * * * *

(f) Before offering animals for
interstate transportation, transporting
them interstate, or introducing them
into any stockyards or upon routes of
traffic for interstate transportation, all
persons are required to exercise
reasonable diligence to ascertain
whether such animals are affected with
any contagious, infectious, or
communicable disease of livestock or
poultry by contact with other animals or
by location in pens, cars, or other
vehicles, or upon premises that have
contained animals affected with the
disease. Any animals found to be
affected with any disease listed in
subchapter C of this chapter may be
moved interstate only in accordance
with all applicable regulations specified
in subchapter C of this chapter for
animals affected with that disease.

§71.4 [Amended]

5. In §71.4, paragraph (b) would be
amended by removing the words “, or
carrying the infection of,”.
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§71.6

6. In §71.6, paragraph (a) would be
amended by removing the words “, or
carrying the infection of,”.

7.1n §71.13, the undesignated
regulatory text would be revised to read
as follows:

[Amended]

§71.13 Inspection of shipments in transit
by APHIS inspector.

All persons having control of the
interstate transportation of animals
shall, when directed by an APHIS
inspector, stop the same in transit for
inspection, and if any of such animals
are found upon such inspection to be
affected with any contagious, infectious,
or communicable disease of livestock or
poultry, the person having control of the
transportation of such animals shall,
upon receipt of an order from an APHIS
inspector, cease the transportation of
such animals unless such transportation
can be accomplished in accordance with
the regulations in this subchapter
governing the interstate movement of
animals affected with such disease, and
in all cases after the discovery of such
infection or exposure thereto such
animals shall be handled in accordance
with such regulations.

8. In 8§ 71.14, the section heading and
the undesignated regulatory text would
be revised to read as follows:

§71.14 Slaughter of animals to prevent
spread of disease; ascertainment of value
and compensation.

When, in order to prevent the spread
of any contagious, infectious, or
communicable disease of livestock or
poultry, it becomes necessary to
slaughter any animals affected with the
disease and the purchase of such
animals by the United States is
authorized by law and an appropriation
is available therefor, the value of the
animals shall be ascertained and
compensation made therefor in
accordance with the orders or
regulations of the Secretary of
Agriculture.

Done in Washington, DC, this 4th day of
August, 1997.

Terry L. Medley,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 97-20995 Filed 8-7-97; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 92
[Docket No. 96—-052-2]

Horses From Mexico; Quarantine
Requirements

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations regarding the
importation of horses from Mexico to
remove the requirement that such
horses be quarantined for not less than
7 days in vector-proof quarantine
facilities before being imported into the
United States. We believe that this
action is warranted because Mexico has
reported no cases of Venezuelan equine
encephalomyelitis (VEE) in the past
year, and it appears that horses
imported into the United States from
Mexico without a 7-day quarantine
would not pose a risk of transmitting
VEE to horses in the United States.

DATES: Consideration will be given only
to comments received on or before
October 7, 1997.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 96-052-2, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 96-052—-2. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Dr.
Gary Colgrove, Chief Staff Veterinarian,
National Center for Import and Export,
VS, APHIS, 4700 River Road Unit 38,
Riverdale, MD 20737-1231, (301) 734—
3276.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 92
(referred to below as ‘‘the regulations’)
govern the importation into the United
States of specified animals and animal
products, including horses from Mexico,
to prevent the introduction into the
United States of various animal
diseases.

OnJuly 31, 1996, we published an
interim rule in the Federal Register (61
FR 39852-39853, Docket No. 96—-052-1)
in which we required that horses
imported into the United States from
Mexico be quarantined for not less than
7 days in a vector-free facility. Prior to
our interim rule, horses from Mexico
were not required to be held in
quarantine for any specified number of
days, but were required, instead, to be
quarantined only long enough to
complete the testing required by the
regulations.

A 7-day quarantine became necessary
when the government of Mexico
reported that Venezuelan equine
encephalomyelitis (VEE) had been
detected in horses in that country. VEE
is an equine viral disease, transmitted
primarily by mosquitoes and other
hematophagous (blood-feeding) insects,
particularly flying insects, and results in
a high mortality rate in animals infected
with the disease. Although tests exist for
the presence of VEE in horses, the tests
currently available may yield positive
results for horses that have been
vaccinated for VEE but are not
otherwise infected with the disease. The
most efficient method for initial
identification of horses that may be
infected with VEE is observation of the
horses for clinical signs of the disease.
The clinical signs most commonly
exhibited by horses infected by VEE are
marked fever, depression, and
incoordination, followed by death. A
horse will usually exhibit signs of VEE
within 2-5 days after contracting the
disease. Seven days is considered the
length of time necessary to ensure that
any clinical signs of VEE manifest
themselves.

In this document, we are proposing to
remove the requirement that horses
from Mexico be quarantined for not less
than 7 days. We believe that the removal
of this requirement is warranted because
Mexico appears to be free of VEE.
Horses imported from Mexico would
still be required to be held in quarantine
until it has been determined that the
animals are free of exotic pests and
diseases.

The last case of VEE in Mexico was
reported in July 1996. Following the
initial outbreak of VEE in the Mexican
State of Oaxaca in June 1996, the
Government of Mexico instituted
emergency measures to locate, contain,
and eradicate the disease. These
emergency measures included the
following: activation of the country’s
animal health emergency group;
organization of groups such as regional
livestock associations and State
authorities; establishment of
guarantines in areas in which the
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disease was known to exist;
vaccinations of horses in affected areas;
traceback of horses that might have been
moved from affected areas before
guarantine measures were established;
and increased surveillance in States
surrounding the affected areas. Based on
these considerations, the Government of
Mexico has requested that the U.S.
Department of Agriculture consider
Mexico to be free of VEE.

Based on the documentation
submitted by the Government of
Mexico, it appears that no horses in that
country are infected with VEE. (This
documentation is available, upon
written request, from the person listed
under FOR FURTHER INFORMATION
CONTACT.) Therefore, we are proposing
to amend §92.324 of the regulations to
remove the requirement that horses
intended for importation from Mexico
be quarantined for not less than 7 days
before being imported into the United
States.

We are also proposing to remove the
requirement in 8 92.324 that horses from
Mexico intended for importation into
the United States through land border
ports be quarantined in Mexico at a
facility approved by the Administrator
of the Animal and Plant Health
Inspection Service (APHIS) and
constructed so as to prevent the entry of
mosquitoes and other hematophagous
insects. This requirement was necessary
when VEE was known to exist in horses
in Mexico, but we believe that it is
unnecessary now that Mexico appears to
be free of VEE.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review process
required by Executive Order 12866.

We are proposing to amend the
regulations regarding the importation of
horses from Mexico to remove the
requirement that such horses be
quarantined for not less than 7 days in
vector-proof quarantine facilities before
being imported into the United States.
We believe that this action is warranted
because Mexico has reported no cases of
VEE in the past year, and it appears that
horses imported into the United States
from Mexico without a 7-day quarantine
would not pose a risk of transmitting
VEE to horses in the United States.
Horses imported from Mexico would
still be required to be held in quarantine
until it has been determined that the
animals are free of exotic pests and
diseases.

Horses enter the United States from
Mexico for a variety of reasons,

including for breeding, competition,
racing, research, and slaughter. During
fiscal year 1996, about 7,359 horses
were imported into the United States
from Mexico. In fiscal year 1995, there
were about 15,317 horses imported from
Mexico.

Under current restrictions placed on
imported Mexican horses due to an
outbreak of VEE in that country in 1996,
horses intended for importation into the
United States from Mexico must be held
in a vector-proof quarantine facility for
seven days prior to entering the United
States. Because Mexico has been
determined to be free of VEE, this rule
proposes to eliminate the requirement
for a 7-day quarantine at a facility
approved by the Administrator of
APHIS and constructed so as to prevent
the entry of mosquitoes and other
hematophagous insects. Horses
imported from Mexico would continue
to be required to be held in quarantine
until it has been determined that the
animal is free of exotic pests and
diseases. This quarantine period
generally lasts three or four days, based
on the turnaround time at the laboratory
where blood tests are performed.

Horses intended for importation into
the United States from Mexico are
quarantined in Mexican facilities
operated by the Mexican Cattleman’s
Association. Different fees are assessed
by the six State chapters which operate
facilities along the United States/Mexico
border. We estimate that the quarantine
charge at vector-proof facilities is
between $5.00 and $35.00 per head per
day for the current 7-day quarantine, or
$35 to $250 per animal imported.
Quarantine charges at the other
facilities, which are not vector-proof,
that would again be eligible to
quarantine horses intended for
importation into the United States if
Mexico is recognized as free of VEE
average $3.00 per head per day. A 4-day
guarantine would cost importers $12.00
per animal imported. Therefore,
importers could potentially save
between $23 and $238 per animal
imported in quarantine charges. Of
course, there are other amenities at
some of the vector-proof facilities that
could still draw some importers to those
facilities. At fiscal year 1996 import
levels, the elimination of the VEE
quarantine could decrease the
quarantine costs of domestic importers
by between $169,257 and $1.75 million
annually.

In addition, the removal of the VEE
restriction would eliminate the need for
daily visits during the quarantine period
to the quarantine facility by APHIS’
veterinary medical officers (VMOSs) and
animal health technicians (AHTS) to

conduct temperature checks of the
animals to be imported. APHIS charges
hourly user fees for inspection services
conducted outside the United States.
The published hourly fee for VMOs and
AHTSs is $56.00. The agency estimates
that it takes 3 hours for APHIS
personnel to travel to Mexican
quarantine facilities and complete the
temperature checks. The elimination of
these checks would save the importer
about $1,176 per shipment. Since
slaughter horse imports from Mexico
average about 40 head per shipment,
this is a savings of about $29.40 per
head. Other types of imported horses
from Mexico average about two head per
shipment, for a savings of $588 per
head. At fiscal year 1996 import levels,
the elimination of the user fees for horse
inspection for VEE in Mexico would
decrease the cost of importation by
about $2.5 million annually.

The Regulatory Flexibility Act
requires that the Agency specifically
consider the economic impact
associated with rule changes on small
entities. The Small Business
Administration (SBA) has set forth size
criteria by Standard Industrial
Classification (SIC) which can be used
as a guide in determining which
economic entities meet the definition of
a small business. The SBA’s definition
of a small business engaged in the
wholesale trading of livestock is one
that employs no more than 100 persons.
Currently, there are 1,992 domestic
entities that trade livestock wholesale.
About 1,965 of these entities are
classified as small by the SBA. The
exact number of domestic wholesale
livestock traders currently importing
Mexican horses cannot be determined.
However, entities, whether large or
small, engaged in importing Mexican
horses would be positively impacted by
this rule change.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.
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Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 92

Animal disease, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 92 would be
amended as follows:

PART 92—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, AND POULTRY,
AND CERTAIN ANIMAL, BIRD, AND
POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

1. The authority citation for part 92
would continue to read as follows:

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306;
21 U.S.C. 102-105, 111, 1144, 134a, 134b,
134c, 134d, 134f, 135, 136, and 136a; 31
U.S.C. 9701; 7 CFR 2.22, 2.80, and 371.2(d).

§92.308 [Amended]

2.In §92.308, paragraph (a)(1) would
be amended by removing the reference
to “8§92.317" and adding in its place the
reference to “‘§892.317 and 92.324".

§92.324 [Amended]

3. Section 92.324 would be amended
by removing the words “, for not less
than 7 days and” and by removing the
words ‘“‘approved by the Administrator
and constructed so as to prevent the
entry of mosquitoes and other
hematophagous insects”.

§92.326 [Amended]

4. In §92.326, the first sentence
would be amended by removing the
words “92.323, and 92.324" and adding
in their place the words “‘and 92.323".

Done in Washington, DC, this 4th day of
August 1997.

Terry L. Medley,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 97-20994 Filed 8-7-97; 8:45 am]
BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 35

Medical Use of Byproduct Material;
Working Group for Revision

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Establishment of working group
and notice of meeting.

SUMMARY: A working group consisting of
representatives from the U.S. Nuclear
Regulatory Commission, the
Organization of Agreement States
(OAS), and the Conference of Radiation
Control Program Directors (CRCPD) has
been established in response to
Commission approval of the staff’s
proposed plan for revising 10 CFR part
35, associated guidance documents, and
the Commission’s 1979 ““Medical Policy
Statement,” if necessary. With this
approval, the NRC staff has begun
developing draft rule language and
alternatives, using an entirely modality-
based approach, to help focus the public
input and the discussions during
facilitated public meetings. During this
process, the staff is examining the
applicability of risk-informed,
performance-based regulations and less
prescriptive approaches to regulation of
nuclear material used for medical
purposes. The working group will meet
at NRC Headquarters in Rockville,
Maryland, on August 19 and August 20,
1997, to review the early draft staff
documents and to discuss the major
regulatory issues associated with the
medical use of byproduct material.
DATES: The Working Group will meet on
August 19 and 20, 1997, from 9:00 a.m.
to 5:00 p.m.

ADDRESSES: U.S. Nuclear Regulatory
Commission, One White Flint North,
Auditorium, 11555 Rockville Pike,
Rockville, MD, 20852-2738.

FOR FURTHER INFORMATION CONTACT:
Cathy Haney, U.S. Nuclear Regulatory
Commission, Office of Nuclear Material
Safety and Safeguards, MS T8F5,
Washington, DC 20555, telephone (301)
415-6825, e-mail cxh@nrc.gov.
SUPPLEMENTARY INFORMATION: NRC has
examined the issues surrounding its
medical use program in great detail
during the last four years. This process
started with NRC’s 1993 internal senior
management review report; continued
with the 1996 independent external
review report by the National Academy
of Sciences, Institute of Medicine; and
culminated in NRC’s Strategic
Assessment and Rebaselining Project
(SA). In particular, medical oversight
was addressed in the SA Direction-
Setting Issue Paper Number 7 (DSI 7)
(released September 16, 1996). In its
“Staff Requirements Memorandum
(SRM)—COMSECY-96-057, Materials/
Medical Oversight (DSI 7),” dated
March 20, 1997, the Commission
directed staff to revise Part 35,
associated guidance documents, and, if
necessary, the Commission’s 1979

“Medical Policy Statement.” The
Commission SRM specifically directed
the restructuring of Part 35 into a risk-
informed, more performance-based
regulation.

A June 30, 1997, SRM informed the
staff of the Commission’s approval, with
comments, of the staff’s proposed
program in SECY—-97-131,
Supplemental Information on SECY—
97-115, “Program for Revision of 10
CFR Part 35, ‘Medical Uses of
Byproduct Material,” and Associated
Federal Register Notice,” dated June 20,
1997. After this approval, the NRC staff
initiated development of draft rule
language, using an entirely modality-
based approach. The modality approach
places all requirements for a given type
of treatment into a single section of the
regulation, including: (a) Who or what
organization is licensed; (b) what type of
license is issued; (c) the necessary
technical requirements, such as surveys
and calibration; (d) the training and
experience requirements; (e) the event
recording and reporting requirements;
and (f) the quality improvement and
management objectives.

Per NRC Management Directive 6.3,
“The Rulemaking Process,” the
rulemaking will be conducted using a
group approach. A governmental
working group consisting of
representatives of NRC, OAS, and
CRCPD has been established to develop
rule text alternatives, including draft
guidance documents. State participation
in the process will enhance
development of corresponding rules in
State regulations, and provide an
opportunity for early State input and
will allow the State staff to assess
potential impacts of NRC draft language
on the regulation of non-Atomic Energy
Act materials used in medical diagnosis,
treatment, or research, in the States.

At the initial meeting of the working
group, on August 19-20, 1997, the
group will review the initial draft input
developed by the NRC staff, focusing its
discussion on the major regulatory
issues associated with the medical use
of byproduct material.

Committee Organization and
Operations

Cathy Haney, NRC, Office of Nuclear
Material Safety and Safeguards, will
serve as chairman. Other members are
from the NRC’s Office of Nuclear
Material Safety and Safeguards; Office
of Nuclear Regulatory Research; Office
of the General Counsel, and Office of
State Programs; and from OAS and
CRCPD.
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Committee Meetings

The working group will meet, as
needed, in the Washington, DC, area, or
at other locations agreed upon by the
working group members. Meetings will
be announced in advance, through the
NRC Public Meeting Notice System and,
with some exceptions, will be open for
public observation. Persons attending
working group meetings will be
welcome to provide input to the
working group for its consideration,
either in written form or orally, at times
specified by the working group chair.

Dated at Rockville, Maryland, this 4th day
of August 1997.

For the Nuclear Regulatory Commission.
Donald A. Cool,

Director, Division of Industrial and Medical
Nuclear Safety, Office of Nuclear Material
Safety and Safeguards.

[FR Doc. 97-20974 Filed 8-7-97; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 204
[Regulation D; Docket No. R—0980]

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Proposed rule.

SUMMARY: The Board is proposing to
amend its Regulation D, Reserve
Requirements of Depository Institutions,
to allow U.S. branches and agencies of
foreign banks and Edge and Agreement
corporations to choose whether to
aggregate reserves on a nationwide basis
in a single account at one Reserve Bank
or to continue to have separate accounts
on a same-state/same-District basis as
they do today. The amendments would
also update and clarify the pass-through
account rules in Regulation D for all
institutions. These amendments would
facilitate interstate banking and
eliminate certain restrictions applicable
to pass-through accounts.

DATES: Comments must be submitted on
or before September 12, 1997.
ADDRESSES: Comments, which should
refer to Docket No. R—0980, may be
mailed to Mr. William W. Wiles,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20551. Comments
addressed to Mr. Wiles also may be
delivered to the Board’s mail room
between 8:45 a.m. and 5:15 p.m. and to
the security control room outside of
those hours. Both the mail room and the

security control room are accessible
from the courtyard entrance on 20th
Street between Constitution Avenue and
C Street, N.W. Comments may be
inspected in Room MP-500 between
9:00 a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Oliver Ireland, Associate General
Counsel, (202/452—-3625) or Stephanie
Martin, Senior Attorney (202/452—
3198), Legal Division. For the hearing
impaired only, contact Diane Jenkins,
Telecommunications Device for the Deaf
(TDD) (202/452-3544), Board of
Governors of the Federal Reserve
System, 20th and C Streets, N.W.,
Washington, D.C. 20551.
SUPPLEMENTARY INFORMATION: To
facilitate interstate banking, the Federal
Reserve Banks will begin to implement
a new account structure on January 2,
1998, that will provide a single Federal
Reserve account for each domestic
depository institution. This structure
will enable the Federal Reserve Banks to
establish a single debtor-creditor
relationship with each chartered entity,
thereby providing an effective means for
Reserve Banks to carry out their risk
management responsibilities, and will
improve the efficiency of account
management for depository institutions.
To determine the Federal Reserve Bank
where a bank with interstate branches
will hold an account, the Board adopted
amendments to its Regulation D (12 CFR
part 204, Reserve Requirements of
Depository Institutions) and Regulation
| (12 CFR part 209, Issue and
Cancellation of Capital Stock of Federal
Reserve Banks) (62 FR 34613, June 27,
1997). These amendments define a
domestic depository institution’s
location for purposes of Federal Reserve
membership and reserve account
maintenance.

U.S. branches and agencies of the
same foreign bank and Edge and
Agreement corporations 1 of the same
parent bank were not included in the
new single-account structure or in the
final amendments to Regulations D and
I, pending further consideration of legal
and operational issues. The Board is
now proposing amendments to
Regulation D under which the Federal
Reserve Banks will offer a single
account to these institutions on an
optional basis. Under this proposal,
foreign banks and Edge corporations

1Edge corporations are organized under section
25A of the Federal Reserve Act (12 U.S.C. 611-631),
and Agreement corporations have an agreement or
undertaking with the Board under section 25 of the
Federal Reserve Act (12 U.S.C. 601-604a). For
purposes of this docket, the term “Edge
corporation” includes Agreement corporations.
Similarly the term “branch” of a foreign bank
includes both branches and agencies.

could choose either to designate one
office to hold a single account at one
Reserve Bank or to continue to have
separate accounts on a same-state/same-
District basis as they do today. The
Board is also proposing changes to the
pass-through account rules in
Regulation D to accommodate the
single-account option and to make other
changes applicable to all institutions
that will simplify and clarify the pass-
through rules.

The Board believes making a single
account optional rather than required
for families of foreign bank branches is
reasonable in light of certain
operational, legal, and supervisory
differences between U.S. branches and
agencies of foreign banks and domestic
banks.2 For example, certain foreign
banks have historically managed their
U.S. offices as independent entities that
do not necessarily coordinate lending
and investment decisions from a central
office. Further, each office of a foreign
bank family must have a separate
license, either state or federal. The
majority of U.S. offices of foreign banks
are state-licensed and not federally
insured and are thus would be
liquidated separately based on the law
of each licensing state. In addition, U.S.
bank supervisory authorities treat U.S.
branches of foreign banks as
independent units for other purposes,
such as asset maintenance requirements.
As a result of these differences, U.S.
branches of foreign banks may be placed
at a disadvantage if they were required,
in the short term, to adopt a single
account structure.

To ensure stability in account
relationships and to move the foreign
banks and Edge corporations toward the
preferred long-run account structure,
the optional single account, where
possible, would be a one-way election.
That is, once an entity selects a single
account it would not be permitted to
switch back to multiple accounts
without the Board’s approval. The
single account would be available to
U.S. branches of foreign banks and Edge
corporations effective January 2, 1998.

2The distinguishing characteristics of U.S.
branches of foreign banks do not necessarily apply
to Edge corporations. As a result, the legal,
supervisory, and risk management treatment of
multiple offices of the same Edge corporation
differs from that of multiple U.S. offices of foreign
banks. Unless otherwise noted, the following points
apply mainly to U.S. branches of foreign banks.
Because of the historical parallel regulatory
treatment of these entities, however, the account
structure for U.S. branches of foreign banks applies
to Edge corporations as well.
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Amendments to Regulation D

Eligible Pass-Through Correspondents

Under the International Banking Act
of 1978, branches of foreign banks are
treated as separate banks for reserve
purposes, which implies that each
branch has a separate reserve liability.
Reserves may be held in the form of
vault cash, a balance held directly with
a Federal Reserve Bank, or in a pass-
through account. Regulation D allows
foreign bank branches and Edge
corporations to pass their reserves
through an account of another office of
the same institution, subject to the pass-
through rules applicable to all
depository institutions.

The Board proposes to expand this
provision to clarify that a foreign bank
or Edge corporation family may choose
any eligible institution as a pass-through
correspondent, such as a domestic
depository institution or a branch of
another foreign bank, in addition to an
office of its own family. Although the
Board believes that these entities will
generally choose one of their own
offices as the pass-through
correspondent, allowing the choice is
comparable to the treatment of domestic
depository institutions under Regulation
D. If a foreign bank chooses to have a
single Federal Reserve account, it would
likely aggregate all of the reserves of its
nationwide branches in that account,
i.e., the account would hold the reserves
of the account-holding branch and
function as a pass-through account for
the reserves of the remaining branches.

Account Maintenance

To accommodate the single account,
the Board is proposing amendments to
the pass-through provisions in
Regulation D. Section 204.3(i)(3)
currently requires a pass-through
correspondent to maintain pass-through
accounts at each Federal Reserve Bank
in whose District the respondent
institutions are located. The Board
proposes to remove the requirement that
pass-through accounts must be held in
the District where the respondent is
located. This proposal would apply to
pass-through accounts for all depository
institutions as well as for foreign bank
branches and Edge corporations.

Regulation D also provides that, when
respondents are located in the same
District as the pass-through
correspondent, the correspondent may
choose to maintain its own reserves and
the passed-through reserves in a single
commingled account or in two separate
accounts. Under the Board’s proposal,
correspondents would hold pass-
through balances in a single
commingled account, along with the

pass-through correspondent’s own
reserves (if any) at the Reserve Bank in
whose District the pass-through
correspondent is located. The Board
specifically requests comment on
whether correspondents should
continue to have the option of separate
accounts for their own reserves and the
reserves they hold on a pass-through
basis. The Board believes that separate
accounts are probably not necessary, as
subaccounts could suffice for purposes
of segregating correspondent
transactions.

Regulation D is currently unclear as to
whose money is in the pass-through
account, that is, whether the pass-
through account is a Reserve Bank
liability to the pass-through
correspondent or to the respondent.3
The proposed amendments to
§204.3(i)(3) would clarify that the
balances held by the pass-through
correspondent are the property of the
correspondent and represent a liability
of the Reserve Bank solely to the
correspondent, regardless of whether
the funds represent the reserve balances
of another office or institution that have
been passed through the correspondent.

These proposed changes regarding
account maintenance would apply to
pass-through accounts for all depository
institutions, in addition to those for
foreign bank branches and Edge
corporations.

Reporting

For those foreign banks or Edge
corporations that choose to have a single
Federal Reserve account, the Board is
soliciting comment on an amendment to
§204.3(a)(1) of Regulation D to allow
the family to submit an aggregated
report of deposits for all offices. The
submission of a single aggregated report
would be similar to the current
Regulation D reporting rule, which
requires foreign bank and Edge
corporation offices in the same state and
same Federal Reserve District to
aggregate deposits for purposes of
reserve-related reports. The current
same-state/same District aggregation
provides a convenience for offices that
maintain reserves in the same Federal
Reserve account or pass-through
account by allowing them to submit a
single report to the Reserve Bank that
holds the account. Nationwide
aggregation would extend the same
convenience to foreign banks and Edge
corporations who opt for a single
nationwide account by allowing them to

3The call report instructions are more clear,
stating that, from the perspective of the Federal
Reserve Bank, pass-through balances are treated as
balances due to the correspondent, not to the
respondent.

file a single report. It would be most
consistent with current reporting
arrangements if this single report was
sent to the Reserve Bank that holds the
account with the family’s reserves.

The Board also requests comment on
whether reporting changes are necessary
for all depository institutions that hold
their reserves in pass-through accounts.
Current § 204.3(i)(2) of Regulation D
requires depository institutions to file
reports of deposits with the Reserve
Bank in whose District the institution is
located, regardless of whether the
institution maintains reserves in its own
account or in a pass-through account.
The Reserve Bank notifies the reporting
institution of its reserve requirements
and also notifies the pass-through
correspondent, if one exists. Each
respondent is responsible for reporting;
the pass-through correspondent is not
responsible for reporting errors made by
the respondent, but it is responsible for
maintaining the required reserve
balances in accordance with the reports.
Under the proposed pass-through rules,
a depository institution located in one
Federal Reserve District could hold
reserves in a pass-through account
located in another District. In this
situation, it may be appropriate for that
depository institution’s deposit reports
to “follow the money,” that is, for the
depository institution to send its deposit
report to the Reserve Bank that holds
the account, rather than the Reserve
Bank of the institution’s District.

In addition, the Board requests
comment on whether it is appropriate
for all reports of all institutions
(depository institutions as well as
foreign bank branches and Edge
corporations), including both
supervisory and monetary reports, to go
to the Reserve Bank that holds the
account where that institution’s reserves
are held. On the one hand, requiring
reports to follow the money could
provide an efficient means of
administering reserve requirements
because only one Reserve Bank would
be responsible for determining the
accuracy of the reports and assessing
deficiency penalties. On the other hand,
if the Reserve Bank in whose District the
institution is located is responsible for
supervising the institution, having the
institution submit supervisory reports to
another Reserve Bank could effect the
depth and timeliness of the supervising
Reserve Bank’s knowledge of the
institution’s condition.4 Currently, this

4However, split reporting (requiring a depository
institution to file supervisory reports with one
Reserve Bank and other reports with another
Reserve Bank) would lead to inefficiencies in other
areas for both the depository institution and the
Continued
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dichotomy would exist only for foreign
bank branches, as the Federal Reserve
Act requires each member bank to hold
reserves directly with the Reserve Bank
of its District and does not permit
member banks to hold reserves through
a pass-through correspondent.

Low Reserve Tranche And Exemption
Amounts

Current Regulation D provides that
foreign bank and Edge corporation
families share one low reserve tranche
and exemption amount among all
related offices.5 Regulation D sets out
separate provisions (§ 204.3 (a)(1) and
(a)(2)) for foreign bank branches and
Edge corporations covering allocation of
the low reserve tranche. The regulation
also contains a separate provision
(8204.3(a)(3)) on allocation of the
reserve exemption, which applies to
depository institutions as well as foreign
bank branches and Edge corporations.
Proposed § 204.3(a)(2) would combine
the existing provisions on allocation of
the low reserve tranche and the reserve
exemption among offices of depository
institutions, foreign bank branches, and
Edge corporations. These allocation
rules would continue to apply to offices
of the same institution that report
deposits separately, such as branches of
a foreign bank that choose to continue
filing on a same-state/same-District
basis and depository institutions that
are in transition from a multiple to a
single reporting and account structure.
No allocations would be necessary for
institutions that hold reserves in a
single account.

Location of Institution

As noted above, in June the Board
amended §204.3(b) to set forth where a
domestic depository institution is
located for purposes of determining the
Federal Reserve Bank where the
institution will maintain its reserve
balances. Specifically, an institution is
considered to be located in the Federal
Reserve District specified in its charter
or organizing certificate, or, if no such
location is specified, the location of its
head office. The Board can make
exceptions to the general rule for a

Federal Reserve. The depository institution would
have to deal with more than one Reserve Bank on
reporting and data editing issues. For the Federal
Reserve, each Reserve Bank collecting data from a
particular depository institution would have to
become knowledgeable about that institution’s
structure, operations, and balance sheet in order to
perform effective data editing and analysis.

5The amount of an institution’s net transaction
accounts in the low reserve tranche ($0 to $49.3
million) carries a lower reserve requirement (3
percent) than the amount above the tranche (which
carries a 10 percent requirement). The first $4.4
million of any institution’s reservable liabilities are
exempt from reserve requirements.

particular institution after considering
certain criteria. The Board proposes to
apply the same rule to foreign bank
branches and Edge corporations. For
foreign banks and Edge corporations
that choose a single account structure
and pass all reserves through one office,
the location of the office that is the pass-
through correspondent would determine
which Reserve Bank holds the account.

Services

Section 204.3(i)(5) contains
provisions regarding the services
available to pass-through
correspondents and respondents. The
Board proposes to remove these
provisions from Regulation D. The terms
of services offered by the Reserve Banks
are covered in Regulation J (12 CFR part
210) and the Reserve Banks’ operating
circulars.

Technical Changes

In addition to the sections discussed
above, the Board is also proposing
editorial and conforming amendments
to 88204.3(i) and 204.9(b) of Regulation
D.

Initial Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires an agency to
publish an initial regulatory flexibility
analysis with any notice of proposed
rulemaking. Two of the requirements of
an initial regulatory flexibility analysis
(5 U.S.C. 603(b)), a description of the
reasons why action by the agency is
being considered and a statement of the
objectives of, and legal basis for, the
proposed rule, are contained in the
supplementary material above. The
proposed rules require no additional
reporting or recordkeeping requirements
and do not overlap with other federal
rules.

Another requirement for the initial
regulatory flexibility analysis is a
description of and, where feasible, an
estimate of the number of small entities
to which the proposed rule will apply.
The proposal will apply to all
institutions subject to the regulations,
regardless of size. The proposal would
not impose any significant burden on
any institution, but rather would
provide increased flexibility for many
institutions. Approximately 90 foreign
banks and 10 Edge corporations that
currently have multiple Federal Reserve
accounts would have the option of
consolidating their reserves in a single
account under the proposal.
Approximately 36 pass-through
correspondents for domestic depository
institutions would no longer have to
hold pass-through accounts at multiple

Federal Reserve Banks under the
proposal.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
reviewed the proposed revised rule
under the authority delegated to the
Board by the Office of Management and
Budget. The proposed rule contains no
new collections of information and
proposes no substantive changes to the
existing collections of information
pursuant to the Paperwork Reduction
Act. The collection of information
requirements that could be affected by
this proposal are found in 12 CFR 204.
All types of depository institutions file
these information collections, but only a
small subset of respondents, Edge
corporations and U.S. branches of
foreign banks, has the potential to be
affected by the reporting burden
reductions implicit in this proposal.

Edge corporations and U.S. branches
of foreign banks currently file deposits
and Eurocurrency reports (FR 2900 and
FR 2951; OMB No. 7100-0087)
aggregated by each state and Federal
Reserve District in which their offices
are located. If offices of the same
institution are located in more than one
state/District, they must file an
additional report annually (FR 2930;
OMB No. 7100-0088) to allocate the
single low reserve tranche and
exemption they share.

As noted in the sections above, U.S.
branches of the same foreign bank and
Edge corporations of the same parent
bank could choose to establish a single
Federal Reserve account beginning
January 2, 1998. Respondents with a
single account would file one FR 2900
report and one FR 2951 report,
aggregated nationwide, with the Reserve
Bank that holds the account. Since no
allocations are necessary for institutions
that hold reserves in a single account,
these respondents would no longer be
required to file FR 2930. Thus the
proposed changes could reduce FR
2900, FR 2951, and FR 2930 reporting
burden for these U.S. branches of
foreign banks and Edge corporations.
This in turn would reduce at least
somewhat the total burden for the
affected information collections.

The Federal Reserve invites
comments on the effect on reporting
burden of the proposed changes. Copies
of such comments may also be sent to
the Office of Management and Budget,
Paperwork Reduction Project (7100—
0087 and 7100-0088), Washington, DC
20503.
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List of Subjects in 12 CFR Part 204

Banks, banking, Federal Reserve
System, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, 12 CFR part 204 is proposed
to be amended as set forth below.

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

1. The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 371a,
461, 601, 611, and 3105.

2. Section 204.3 is amended as
follows:

a. Paragraphs (a)(1) and (a)(2) are
revised and paragraph (a)(3) is removed;

b. In paragraph (b) as revised at 62 FR
34616 effective October 1, 1997, the last
sentence of paragraph (b)(1) is removed
and paragraph (b)(2)(i) is revised; and

c. Paragraph (i) is revised to read as
follows:

§204.3 Computation and maintenance.

(a) * * *

(1) United States branches and
agencies of foreign banks; Edge and
Agreement corporations. (i) A foreign
bank’s United States branches and
agencies and an Edge or Agreement
corporation’s offices shall prepare and
file a report of deposits on an aggregated
basis either:

(A) For each group of branches and
agencies, or each group of offices,
operating within the same state and
within the same Federal Reserve
District; or

(B) For all branches and agencies, or
all offices, operating in the United
States.

(ii) A foreign bank or an Edge or
Agreement corporation that elects to
aggregate deposits for all branches and
agencies, or all offices, operating in the
United States may not subsequently
elect to aggregate deposits in another
manner without the Board’s approval.

(2) Allocation of low reserve tranche
and exemption from reserve
requirements. A depository institution,
a foreign bank, or an Edge or Agreement
corporation shall, if possible, assign the
low reserve tranche and reserve
requirement exemption prescribed in
§204.9(a) to only one office or to a
group of offices filing a single
aggregated report of deposits. The
amount of the reserve requirement
exemption allocated to an office or
group of offices may not exceed the
amount of the low reserve tranche
allocated to such office or offices. If the
low reserve tranche or reserve

requirement exemption cannot be fully
utilized by a single office or by a group
of offices filing a single report of
deposits, the unused portion of the
tranche or exemption may be assigned
to other offices or groups of offices of
the same institution until the amount of
the tranche (or net transaction accounts)
or exemption (or reservable liabilities) is
exhausted. The tranche or exemption
may be reallocated each year concurrent
with implementation of the indexed
tranche and exemption, or, if necessary
during the course of the year to avoid
underutilization of the tranche or
exemption, at the beginning of a reserve
computation period.

(b) * ok x

(2) (i) For purposes of this section, a
depository institution, a U.S. branch or
agency of a foreign bank, or an Edge or
Agreement corporation is located in the
Federal Reserve District that contains
the location specified in the institution’s
charter, organizing certificate, or license
or, if no such location is specified, the
location of its head office, unless
otherwise determined by the Board
under paragraph (b)(2)(ii) of this section.
* * * * *

(i) Pass-through rules—(1) Procedure.
(i) A nonmember depository institution,
a U.S. branch or agency of a foreign
bank, or an Edge or Agreement
corporation required to maintain reserve
balances (respondent) may select only
one institution to pass through its
required reserves. Eligible institutions
through which respondent required
reserve balances may be passed
(correspondents) are Federal Home Loan
Banks, the National Credit Union
Administration Central Liquidity
Facility, and depository institutions,
U.S. branches or agencies of foreign
banks, and Edge and Agreement
corporations that maintain required
reserve balances at a Federal Reserve
office. In addition, the Board reserves
the right to permit other institutions, on
a case-by-case basis, to serve as pass-
through correspondents. The
correspondent chosen must
subsequently pass through the required
reserve balances of its respondents
directly to a Federal Reserve Bank. The
correspondent placing funds with a
Federal Reserve Bank on behalf of
respondents will be responsible for
account maintenance as described in
paragraphs (i)(3) and (i)(4) of this
section.

(i) Respondents or correspondents
may institute, terminate, or change pass-
through arrangements for the
maintenance of required reserve
balances by providing all
documentation required for the

establishment of the new arrangement
or termination of the existing
arrangement to the Federal Reserve
Banks involved within the time period
provided for such a change by those
Reserve Banks.

(2) Reports. (i) Every depository
institution that maintains transaction
accounts or nonpersonal time deposits
is required to file its report of deposits
(or any other required form or
statement) with the Federal Reserve
Bank of its District, regardless of the
manner in which it chooses to maintain
required reserve balances.

(ii) The Federal Reserve Bank
receiving such reports shall notify the
reporting depository institution of its
reserve requirements. Where a pass-
through arrangement exists, the Reserve
Bank will also notify the pass-through
correspondent of its respondent’s
required reserve balances.

(iii) The Board will not hold a
correspondent responsible for
guaranteeing the accuracy of the reports
of deposits submitted by its respondents
to a Federal Reserve Bank.

(3) Account maintenance. A
correspondent that passes through
required reserve balances of
respondents shall maintain such
balances, along with the
correspondent’s own required reserve
balances (if any), in a single
commingled account at the Federal
Reserve Bank in whose District the
correspondent is located. The balances
held by the correspondent in an account
at a Reserve Bank are the property of the
correspondent and represent a liability
of the Reserve Bank solely to the
correspondent, regardless of whether
the funds represent the reserve balances
of another institution that have been
passed through the correspondent.

(4) Responsibilities of parties. (i) Each
individual depository institution, U.S.
branch or agency of a foreign bank, or
Edge or Agreement corporation is
responsible for maintaining its required
reserve balance either directly with a
Federal Reserve Bank or through a pass-
through correspondent.

(ii) A pass-through correspondent
shall be responsible for assuring the
maintenance of the appropriate
aggregate level of its respondents’
required reserve balances. A Federal
Reserve Bank will compare the total
reserve balance required to be
maintained in each account with the
total actual reserve balance held in such
account for purposes of determining
required reserve deficiencies, imposing
or waiving charges for deficiencies in
required reserves, and for other reserve
maintenance purposes. A charge for a
deficiency in the aggregate level of the
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required reserve balance will be
imposed by the Reserve Bank on the
correspondent maintaining the account.

(iii) Each correspondent is required to
maintain detailed records for each of its
respondents in a manner that permits
Federal Reserve Banks to determine
whether the respondent has provided a
sufficient required reserve balance to
the correspondent. A correspondent
passing through a respondent’s reserve
balance shall maintain records and
make such reports as the Board or
Reserve Bank requires in order to insure
the correspondent’s compliance with its
responsibilities for the maintenance of a
respondent’s reserve balance. Such
records shall be available to the Reserve
Banks as required.

(iv) The Federal Reserve Bank may
terminate any pass-through relationship
in which the correspondent is deficient
in its recordkeeping or other
responsibilities.

(v) Interest paid on supplemental
reserves (if such reserves are required
under §204.6) held by a respondent will
be credited to the account maintained
by the correspondent.

§204.9 [Amended]

3. In section 204.9, the reference in
paragraph (b) to “‘8204.3(a)(3)” is
revised to read ‘8 204.3(a)(2)”.

By order of the Board of Governors of the
Federal Reserve System, August 4, 1997.
William W. Wiles,

Secretary of the Board.
[FR Doc. 97-20957 Filed 8-7-97; 8:45 am]
BILLING CODE 6210-01-P

INTERNATIONAL DEVELOPMENT
COOPERATION AGENCY

Agency for International Development

22 CFR Part 201
[AID Reg. 1]
RIN 0412-AA-34

Rules and Procedures Applicable to
Commodity Transactions Financed by
USAID: Inspection and Price
Provisions

AGENCY: Agency for International
Development, IDCA.

ACTION: Proposed rule.

SUMMARY: The U.S. Agency for
International Development (USAID)
proposes to amend the regulation to
implement the requirement for
preshipment inspection of commodities
and to simplify the current rules on
maximum prices for commodities.
USAID previously employed post-audit

procedures to assure that commodities
and related services financed under its
programs were not over priced by
suppliers. The purpose of preshipment
inspection is to complete the price
review prior to shipment, rather than
after the fact, and when determined
necessary, to complete a physical
inspection of the commodities being
financed. The purpose of the proposed
amendment to the price rules for
commodities is to make it easier for
suppliers to understand and bring it into
line with commercial practices used by
preshipment inspection firms that will
be contracted to carry out the
preshipment inspection program.
DATES: Comment Deadline: October 7,
1997.

ADDRESSES: Send comments to Kathleen
J. O’Hara, Office of Procurement Policy
Division (M/OP/PP), USAID, Room 1600
A, Washington, DC 20523-1435.

FOR FURTHER INFORMATION CONTACT:
Kathleen J. O’Hara, Office of
Procurement, Procurement Policy
Division (M/OP/PP), USAID, Room 1600
A, Washington, DC 20523-1435.
Telephone (703) 875-1534, facsimile
(703) 875-1243.

SUPPLEMENTARY INFORMATION: As part of
USAID’s re-engineering process, a
decision has been taken to revise the
procedure it uses to assure that the
prices paid to suppliers under
transactions financed by Commodity
Import Programs are fair and reasonable.
Currently, this is being done through a
post-audit function within USAID. The
purpose of this proposed amendment is
to implement a preshipment inspection
program which would essentially
replace the post-audit function. The
preshipment inspection services will be
carried out by a private contractor,
under a contract with USAID.

The specific changes being proposed
would add a definition for
“preshipment inspection,” amend the
coverage on responsibilities of importers
and suppliers to add requirements
concerning preshipment inspection, add
a new §201.48 establishing the
requirement for preshipment inspection,
and add the requirement for a “‘clean”
inspection report to the list of
documents that the supplier must
furnish in order to receive payment
from USAID in §201.52(a).

Preshipment inspection will include a
price review, and USAID proposes to
revise its rules on maximum prices for
commodities to be more in line with the
commercial practices used by the
preshipment inspection firms. The basic
prevailing market price test would be
reformulated; the method for
constructing an allowable price in the

absence of comparable sales in
§201.63(e) would be removed since it
does not agree with commercial
practices established between
preshipment inspection firms and the
World Trade Organization; and the
supplier’s comparable export price test
in §201.63 (c) would also be removed.
Various changes in subpart G, Price
Provisions, implement the new rules.

USAID has determined that this
proposed rule is not a significant
regulatory action under Executive Order
12866. The rule has been reviewed in
accordance with the requirement of the
Regulatory Flexibility Act. USAID has
determined that the proposed rule will
not have a significant economic impact
on a substantial number of small
entities, and, therefore, a Regulatory
Flexibility Analysis is not required. The
additional documentation requirement
will be submitted to OMB for approval
as required by the Paperwork Reduction
Act.

List of Subjects in 22 CFR Part 201

Administrative practice and
procedure, Commodity procurement—
foreign relations.

For the reasons set out in the
preamble, 22 CFR part 201 is proposed
to be amended as follows:

1. The authority citation continues to
read as follows:

Authority: 22 U.S.C. 2381.

2. Section 201.01 is amended to add
a new paragraph (dd) as follows:

§201.01 Definition.
* * * * *

(dd) Preshipment inspection means a
review by the designated USAID
contractor of all costs associated with a
transaction and, where applicable, a
physical inspection of the commodity,
including packaging and packing.

3. Section 201.21 is amended by
removing “‘and, where appropriate,”
from the end of paragraph (c); by
removing the period from the end of
paragraph (d) and adding *‘; and” in its
place; and by adding a new paragraph
(e) as follows:

§201.21 Notice to supplier.
* * * * *

(e) The USAID requirement in
§201.31(j) for preshipment inspection,
when applicable.

4. Section 201.31 is amended to add
a new paragraph (j) as follows:

§201.31 Suppliers of commodities.
* * * * *

(i) Preshipment inspection. As
applicable, the supplier shall be
responsible for coordinating the
preshipment inspection of the
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commodity with the contractor
designated by USAID. In the case of a
physical inspection of the commodity,
the supplier shall make the commodity
available to the contractor’s inspector
and, when applicable, in a condition for
operational testing. The supplier shall
provide reasonable assistance to the
inspector in completing the inspection,
to include, but not limited to,
unpacking, packing, weighing, etc. Any
costs associated with making the
commodity available for inspection will
be for the account of the supplier.

5. Section 201.48 is added to read as
follows:

§201.48 Preshipment inspection of
commodities.

For each shipment under a purchase
contract with an f.0.b. value in excess of
$100,000, a preshipment documentary
inspection is required. For each
shipment under a purchase contract
with an f.0.b. value in excess of
$1,000,000, a full preshipment
inspection, to include a physical
inspection, is required unless USAID
determines in writing to limit the
inspection to a review of the
documentation for the transaction.
USAID may also require documentary
and/or physical inspections in other
situations.

6. Section 201.52 is amended to
remove “(8)” in paragraph (a),
introductory text, and add “(9)” in its
place and to add a new paragraph (a)(9)
to read as follows:

§201.52 Required documents.

(a) * * *

(9) Pre-shipment inspection report.
When required in the letter of credit,
direct letter of commitment, or other
payment document, one signed original
of the “clean’ inspection report, issued
by the inspection firm designated by
USAID to undertake preshipment

inspections.
* * * * *

7. Section 201.60 is amended by
revising paragraph (c) as follows:

§201.60 Purpose and applicability of this
subpart.
* * * * *

(c) Compliance. Compliance with this
subpart G and with any additional price
requirement contained in the
implementing document shall be a
condition to the financing by USAID of
procurement transactions under this
part. Preshipment inspection of the
commodities will include a price review
for compliance. Additionally, USAID
may post-audit transactions to
determine that there has been
compliance.

8. Section 201.63 is amended by
removing paragraphs (c), (d) and (e); by
redesignating paragraphs (f) and (g) as
paragraphs (c) and (d), respectively; by
removing “(f)(1)” from the newly
redesignated paragraph (c)(2) and
adding “(c)(1)” in its place, and by
revising paragraphs (a) and (b) as
follows:

§201.63 Maximum prices for commodities.

(a) Prevailing export market price. (1)
The purchase price of a commodity
shall not exceed the prevailing export
price range in the country of supply for
comparable goods sold under
comparable terms of sale. If there are no
export sales of comparable goods, then
the purchase price shall not exceed the
prevailing domestic price range in the
country of supply for comparable goods,
adjusted upward or downward by the
appropriate export differential. The
prevailing price range, whether export
or domestic, shall be determined
through analysis of prices during a
reference period prior to the date the
purchase price for the USAID-financed
transaction was fixed. The analysis
identifies the applicable range of prices
which the ex-factory or f.o0.b. price of
the commodity shall not exceed.

(2) The purchase price of a
commodity from a source outside the
United States shall also not exceed the
prevailing export price range in the
United States for comparable goods sold
under comparable terms of sale, as
determined in paragraph (a)(1) of this
section, adjusted for differences in the
cost of transportation to destination
when applicable.

(b) Paragraph (a) of this section shall
not apply to the purchase price:

(2) In any sale under formal
competitive bid procedures; or

(2) In any sale of a commodity
generally traded on an organized
commodity exchange.

* * * * *

9. In §201.64, paragraph (a) is revised

to read as follows:

§201.64 Application of the price rules to
commodities.

(a) Calculation of commodity prices
on a common basis. In testing whether
the purchase price of a commodity
complies with the requirements of
§201.63(a) it is necessary to insure that
the price being tested as well as the
prices being used as a test or
measurement are calculated on the basis
of delivery alongside or on board the
vessel or other export conveyance.
Therefore, in addition to the price of the
commodity at an internal point in the
source country, prices will include
transportation from that point to the

port of export in the source country and,
to the extent not already included in the
price at the internal point, inspection,
export packing, forwarder’s fees at
customary rates, the cost of placing the
commodities on board the vessel or
export conveyance (unless this cost is
covered in the export freight), and other
necessary costs customary in the trade.

§201.64 [Added]

9. In §201.64, paragraph (b)(1) is
amended by removing *(c), (d) and (e),”
and paragraph (c) is amended by
removing “(f)(1)”, “(f)(1)(i)”" and “(f)(2)”
from wherever they appear in and
adding “(c)(1)”, “(c)(1)(i)”" and “(c)(2)",
respectively, in their places.

Dated: June 26, 1997.

Marcus L. Stevenson,

Procurement Executive.

[FR Doc. 97-20718 Filed 8-7-97; 8:45 am]
BILLING CODE 6116-71-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914
[SPATS No. IN-139-FOR]

Indiana Abandoned Mine Land
Reclamation Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Indiana
abandoned mine land reclamation plan
(hereinafter referred to as the “Indiana
plan’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The proposed amendment
consists of revisions to the Indiana plan
pertaining to procedures for ranking and
selecting reclamation projects,
coordination with other programs,
reclamation of private land, public
participation policies, organization of
designated agency, Applicant/Violator
System (AVS) requirements, flora and
fauna of southwestern Indiana, and the
emergency reclamation program. The
amendment is intended to revise the
Indiana plan to be consistent with the
corresponding Federal regulations and
SMCRA.

DATES: Written comments must be
received by 4:00 p.m., e.s.t., September
8, 1997. If requested, a public hearing
on the proposed amendment will be
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held on September 2, 1997. Requests to
speak at the hearing must be received by
4:00 p.m., e.s.t. on August 25, 1997.

ADDRESSES: Written comments and
requests to speak at the hearing should
be mailed or hand delivered to Andrew
R. Gilmore, Indianapolis Field Office, at
the address listed below

Copies of the Indiana plan, the
proposed amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. Each requester may receive
one free copy of the proposed
amendment by contacting OSM’s
Indianapolis Field Office.

Andrew R. Gilmore, Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart Federal
Building, 575 North Pennsylvania
Street, Room 301, Indianapolis, IN
46204, Telephone: (317) 226—6700.

Indiana Department of Natural
Resources, 402 West Washington Street,
Room C256, Indianapolis, Indiana
46204, Telephone: (317) 232-1547.

FOR FURTHER INFORMATION CONTACT:
Andrew R. Gilmore, Director,
Indianapolis Field Office, Telephone:
(317) 226-6700.

SUPPLEMENTARY INFORMATION:
I. Background on the Indiana Plan

OnJuly 29, 1982, the Secretary of the
Interior approved the Indiana plan.
Background information on the Indiana
plan, including the Secretary’s findings,
the disposition of comments, and the
approval of the plan can be found in the
July 26, 1982, Federal Register (47 FR
32110). Subsequent actions concerning
the Indiana plan and amendments to the
plan can be found at 30 CFR 914.20 and
914.25.

I1. Description of the Proposed
Amendment

By letter dated July 23, 1997
(Administrative Record No. IND-1579),
Indiana submitted a proposed
amendment to its plan pursuant to
SMCRA. Indiana submitted the
proposed amendment in response to a
September 26, 1994, letter
(Administrative Record No. IND-1583)
that OSM sent to Indiana in accordance
with 30 CFR 884.15(d) and at its own
initiative. The full text of the proposed
program amendment submitted by
Indiana is available for public
inspection at the locations listed above
under ADDRESSES. A brief discussion of

the proposed amendment is presented
below.

1. Miscellaneous Changes

Indiana made editorial and clarifying
language changes throughout its plan.
The changes include the following: (1)
Revising the current organizational
structure for management of the Indiana
abandoned mined lands reclamation
program, (2) changing each reference to
the ““Soil Conservation Service/SCS” to
the “Natural Resources Conservation
Service/NRCS,” (3) changing references
to statute citations to reflect recent
recodification of the Indiana Surface
Coal Mining and Reclamation Act, and
(4) changing various provisions to
reflect revised grant procedures
implemented by OSM that do not
require specific project submissions at
the time of grant application.

2. Reclamation Project Ranking and
Selection Procedures, 884.13(c)(2)

a. Indiana added an additional
example of a Priority Il AML problem.
Potential sites may now include “any
water body adversely affected by acid
drainage derived from coal mine sources
which has reduced recreational or
aesthetic value and for which there is
local support for reclamation.”

b. Indiana deleted the former Priority
IV designation of ““AML problems
which present a potential for research
and demonstration projects related to
mine reclamation” and renumbered
former Priority V and VI as priority IV
and V, respectively.

c. Indiana added the following new
provision: ““Remined Sites—Any site
that is eligible for AML reclamation
fund expenditures, that is remined or
reaffected by mining, remains eligible
for AML reclamation after bond release
or bond forfeiture.”

3. Coordination with Other Programs,
884.13(c)(3)

a. Indiana removed the language
“Division of Reclamation annual plans
will be developed with SCS as funding
is made available”.

b. Indiana removed the existing
language in the emergency policy
provision, and added the new language
“Indiana’s implementation of the
Emergency Reclamation Program is
defined in the attached Amendment
E.R.P.”

4. Reclamation of Private Land,
884.13(c)(5)

a. Indiana removed the minimum 30-
day time period for allowing the
landowner to repay the amount of a
proposed lien, and added the
requirement that the landowner shall be

allowed a reasonable time to prepay the
amount of a proposed lien.

b. Indiana added a new provision that
allows the landowner, within 60 days of
the lien being filed, to petition under
local law to determine the increase in
market value of the land as a result of
the reclamation work.

5. Public Participation Policies,
884.13(c)(7)

a. Indiana added the following new
public participation policy statement:
“The publication ‘Citizens guide to
Indiana’s Abandoned Mine Land
Program’ is widely circulated to all
interested citizens.”

b. Indiana removed the existing
language pertaining to the
intergovernment review process (EO
12372) and added the language ‘““This
direct contact has replaced the E.O.
12372 requirements that Indiana has
chosen not to apply to the AML
program.”

c. Indiana deleted the paragraph
specifying the public meeting format.

6. Organization of the Designated
Agency, 884.13(d)(1)

a. Indiana deleted the paragraph on
the “Geological Survey Division.”

b. The organizational chart of the
Department of Natural Resources was
revised to reflect the current
organization.

c. Under the heading *‘Pay Requests
and Change Orders,” Indiana removed
the paragraph on payment to
engineering firms.

d. The organizational chart of the
Division of Reclamation was revised to
reflect the current organization.

7. Purchasing and Procurement,
884.13(d)(3)—Applicant/Violator
System (AVS) Requirements

Indiana added a new provision,
entitled “Indiana AML Applicant/
Violator System (AVS) Program,” to
address requirements and procedures
for AVS checks on potential AML
contractors.

8. Flora and Fauna of Southwestern
Indiana, 884.13(f)(3)

a. Indiana removed its reference to
only Priority Il sites and added the
requirement that sites be evaluated to
determine the presence of wetlands,
endangered species, or other
environmental concerns.

b. Significant Features Review—This
provision was revised to clarify
interaction with other Divisions in
identifying important natural features
and to clarify policy on potential
conflicts with endangered species or
unique natural features.
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9. Reclamation Review Checklist

Indiana made various revisions to the
reclamation review checklist. These
revisions include adding the
consideration of impacts to State Nature
Preserves, State Forests, State
Reservoirs, and State endangered or
threatened species and deleting the
consideration of historic and cultural
resources and Federal threatened and
endangered species.

10. Amendment E.R.P. (Emergency
Reclamation Program)

Indiana deleted the table of contents
and its reference to 30 CFR 884.13(c)(5)
and (6) and revised the restoration
program organizational structure chart
and the description of responsibilities
for the emergency program coordinator.

I111. Public Comment Procedures

In accordance with the provisions of
30 CFR 884.15(a), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approved criteria of 30 CFR
884.14. If the amendment is deemed
adequate, it will become part of the
Indiana program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Indianapolis Field Office
will not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to speak at the public
hearing should contact the person listed
under FOR FURTHER INFORMATION
CONTACT by 4:00 p.m., e.s.t. on August
25, 1997. The location and time of the
hearing will be arranged with those
persons requesting the hearing. Any
disabled individual who has need for a
special accommodation to attend a
public hearing should contact the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions. The public
hearing will continue on the specified
date until all persons scheduled to
speak have been heard. Persons in the
audience who have not been scheduled
to speak, and who wish to do so, will

be heard following those who have been
scheduled. The hearing will end after all
persons scheduled to speak and persons
present in the audience who wish to
speak have been heard. If no one
requests an opportunity to speak at the
public hearing, the hearing will not be
held.

Public Meeting

If only one person requests an
opportunity to speak at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
Administrative Record.

IV. Procedural Determinations
Executive Order 12866

This proposed rule is exempted from
review by the Office of Management and
Budget (OMB) under Executive Order
12866 (Regulatory Planning and
Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State and Tribal abandoned mine
land reclamation plans and revisions
thereof since each such plan is drafted
and promulgated by a specific State or
Tribe, not by OSM. Decisions on
proposed abandoned mine land
reclamation plans and revisions thereof
submitted by a State or Tribe are based
on a determination of whether the
submittal meets the requirements of
Title IV of SMCRA (30 U.S.C. 1231-
1243) and 30 CFR Part 884.

National Environmental Policy Act

No environmental impact statement is
required for this rule since agency
decisions on proposed State or Tribal
abandoned mine land reclamation plans
and revisions thereof are categorically
excluded from compliance with the
National Environmental Policy Act (42
U.S.C. 4332) by the Manual of the
Department of the Interior (516 DM 6,
appendix 8, paragraph 8.4B(29)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The submittal which
is the subject of the rule is based upon
corresponding Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions in the analyses for
the corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 914
Intergovernmental relations, Surface
mining, Underground mining.
Dated: July 31, 1997.
Charles E. Sandberg,

Acting Regional Director, Mid-Continent
Regional Coordinating Center.

[FR Doc. 97-21034 Filed 8-7-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 936
[SPATS No. OK-022—FOR]

Oklahoma Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Oklahoma
regulatory program (hereinafter the
“Oklahoma program’’) under the
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Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed amendment consists of
revisions to Oklahoma'’s regulations
pertaining to normal husbandry
practices. The amendment is intended
to revise the Oklahoma program to
improve operational efficiency.

This document sets forth the times
and locations that the Oklahoma
program and proposed amendment to
that program are available for public
inspection, the comment period during
which interested persons may submit
written comments on the proposed
amendment, and the procedures that
will be followed regarding the public
hearing, if one is requested.

DATES: Written comments must be
received by 4:00 p.m., c.d.t., September
8, 1992. If requested, a public hearing
on the proposed amendment will be
held on September 2, 1997. Requests to
speak at the hearing must be received by
4:00 p.m., c.d.t. on August 25, 1997.
ADDRESSES: Written comments and
requests to speak at the hearing should
be mailed or hand delivered to Michael
C. Wolfrom, Director, Tulsa Field Office,
at the address listed below.

Copies of the Oklahoma program, the
proposed amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. Each requester may receive
one free copy of the proposed
amendment by contacting OSM’s Tulsa
Field Office.

Michael C. Wolfrom, Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, 5100
East Skelly Drive, Suite 470, Tulsa,
Oklahoma 74135-6547, Telephone:
(918) 581-6430.

Oklahoma Department of Mines, 4040
N. Lincoln Blvd., Suite 107, Oklahoma
City, Oklahoma 73105, Telephone (405)
521-3859.

FOR FURTHER INFORMATION CONTACT:

Michael C. Wolfrom, Director, Tulsa
Field Office, Telephone: (918) 581—

6430.

SUPPLEMENTARY INFORMATION:

I. Background on the Oklahoma
Program

On January 19, 1981, the Secretary of
the Interior conditionally approved the
Oklahoma program. Background
information on the Oklahoma program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the January 19, 1981, Federal Register

(46 FR 4902). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR 936.15 and 936.16.

11. Description of the Proposed
Amendment

By letter dated July 3, 1997
(Administrative Record No. OK-978),
Oklahoma submitted a proposed
amendment to its program pursuant to
SMCRA. Oklahoma submitted the
proposed amendment at its own
initiative. Oklahoma proposes to amend
the Oklahoma Administrative Code
(OAC) for surface mining operations at
OAC 460:20-43-46(c)(4) and
underground mining operations at OAC
460:20-45-46(c)(4) by adding criteria
for normal husbandry practices in the
State. The full text of the proposed
program amendment submitted by
Oklahoma is available for public
inspection at the locations listed above
under ADDRESSES. A brief discussion of
the proposed amendment is presented
below.

Oklahoma is proposing normal
husbandry practices for reseeding,
fertilizing, liming, weed and pest
control, mulching, irrigation, pruning,
transplanting and replanting trees and
shrubs, removal and reclamation of
temporary structures, and repair of rills
and gullies.

To determine if husbandry practices
used by the surface and underground
mining operations are normal
husbandry practices, Oklahoma will
judge management practices on mined
lands against the recommended
practices for unmined lands provided
by the Oklahoma State University (OSU)
and the United States Department of
Agriculture Natural Resources
Conservation Service (NRCS). OSU has
established and publishes
recommended fertility and management
practices for row crops, hayland, and
grazingland that are tailored for soil
conditions, crop rotations, tillage and
application practices. OSU has
extension offices throughout the State to
provide more site specific
recommendations, if needed. Oklahoma
will use guidelines prepared by the
NRCS in determining whether rill and
gully repair on mined lands is
augmentative or non-augmentative.

OAC 460:20-43-46(c)(4)(A) and
460:20-45-46(c)(4)(A) specify that
Oklahoma will consider limited
reseeding and associated fertilizing and
liming as non-augmentative if the area
is small in relation to the permit area,
watershed, or surface property
boundary, whichever is smaller. The
reclaimed area must meet postmining
land use and bond release requirements.

At OAC 460:20-43-46(c)(4)(B) and
460:20-45-46(c)(4)(B), approved
agricultural practices published by the
OSU Cooperative Extension Service,
including fertilizing, liming, weed and
pest control, and mulching, are not
considered augmentation.

At OAC 460:20-43-46(c)(4)(C) and
460:20-45-46(c)(4)(C), on all lands with
a postmining land use other than
cropland, any areas reseeded or
replanted as a part or result of a normal
husbandry practice must be small in
size and limited in extent of occurrence,
or a part of a hay management plan. A
hay management plan is an agricultural
practice described by the OSU
Cooperative Extension Service.

OAC 460:20-43-46(c)(4)(D) and
460:20-45-46(c)(4)(D) specify that the
repair of rills and gullies will not be
considered an augmentation practice if
the occurrences and treatment of such
rills and gullies constitute a normal
conservation practice in the region. In
the coal mining region of Oklahoma, the
normal range of precipitation during fall
or spring seeding seasons may result in
the formation of rills and gullies during
the initial establishment of permanent
vegetative cover for any land use.
Continued treatment of rills and gullies
after initial vegetative establishment
would be considered an augmentative
practice that would restart the liability
period. Oklahoma also defines the
treatment of rills and gullies requiring
permanent reseeding of more than 10
acres in a contiguous block or 10
percent of a permit area initially seeded
during a single year to be an
augmentative practice. This section also
specifies the types of treatment for
repair of rills and gullies, including
seeding, mulching, and erosion control
measures.

At OAC 460:20-43-46(c)(4)(E) and
460:20-45-46(c)(4)(E), liming,
fertilizing, mulching, seeding or
stocking following the reclamation of
temporary haul roads, temporary
sediment or hydraulic control
structures, areas disturbed by the
installation or removal of oil and gas
wells or utility lines, and areas where
the vegetation was disturbed by
vehicular traffic not under the control of
the permittee will not be considered
augmentation.

OAC 460:20-43-46(c)(4)(F) and
460:20-45-46(c)(4)(F) specify that
irrigation, reliming, and refertilizing
revegetated areas; reseeding cropland;
and renovating pastureland by
overseeding with legumes after Phase Il
bond release shall be considered normal
husbandry practices if the amount and
frequency of these practices do not
exceed normal husbandry practices
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used on unmined land within the
region.

At OAC 460:20-43-46(c)(4)(G) and
460:20-45-46(c)(4)(G), other normal
husbandry practices that may be
conducted on postmining land uses of
fish and wildlife habitat, recreation, and
forestry without restarting the liability
period are disease, pest, and vermin
control; pruning; and transplanting and
replanting trees and shrubs in
accordance with OAC 460:20-43—
46(b)(3) and 460:20-45-46(b)(3).

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Oklahoma program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Tulsa Field Office will
not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to speak at the public
hearing should contact the person listed
under FOR FURTHER INFORMATION
CONTACT by 4:00 p.m., c.d.t. on August
25, 1997. The location and time of the
hearing will be arranged with those
persons requesting the hearing. Any
disabled individual who has need for a
special accommodation to attend a
public hearing should contact the
individual listed under FOR FURTHER
INFORMATION CONTACT. If no one requests
an opportunity to speak at the public
hearing, the hearing will not be held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to speak have been heard.
Persons in the audience who have not
been scheduled to speak, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
speak and persons present in the

audience who wish to speak have been
heard.

Public Meeting

If only one person requests an
opportunity to speak at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
Administrative Record.

IV. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that

require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 936
Intergovernmental relations, Surface
mining, Underground mining.
Dated: August 1, 1997.

Russell W. Frum,

Acting Regional Director, Mid-Continent
Regional Coordinating Center.

[FR Doc. 97-21033 Filed 8-7-97; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[AK 17-1705; FRL-5872-4]
Clean Air Act Reclassification;

Fairbanks, Alaska, Carbon Monoxide
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This action proposes to find
that the Fairbanks North Star Borough,
Alaska, carbon monoxide (CO)
nonattainment area has not attained the
CO national ambient air quality
standards (NAAQS) by December 31,
1995, the Clean Air Act (CAA)
mandated attainment date for moderate
nonattainment areas. This proposed
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finding is based on EPA’s review of
monitored air quality data for
compliance with the CO NAAQS. If EPA
takes final action on this proposed
finding, the Fairbanks CO
nonattainment area will be reclassified
by operation of law as a serious
nonattainment area. The intended effect
of such a reclassification would be to
allow the State additional time to
submit a new State implementation plan
(SIP) providing for attainment of the CO
NAAQS by no later than December 31,
2000, the CAA attainment deadline for
serious CO areas.
DATES: Written comments on this
proposal must be received by September
8, 1997.
ADDRESSES: Written comments should
be addressed to M. Livingston,
Environmental Protection Agency,
Office of Air Quality (OAQ 107), Docket
AK 17-1705, 1200 6th Avenue, Seattle,
WA 98101. Information supporting this
action is available for inspection during
normal business hours at the following
locations: EPA, Office of Air Quality,
1200 Sixth Avenue, Seattle, Washington
98101, and the Alaska Department of
Environmental Conservation (ADEC),
410 Willoughby, Suite 105, Juneau,
Alaska 99801-1795.
FOR FURTHER INFORMATION CONTACT:
Montel Livingstone, (206) 553-0180.
Comment Line: A special CO
Fairbanks Air Quality comment line
will be available during normal business
hours. The number may be accessed
directly by dialing (206) 553—-1388, or it
may be accessed through a toll free
telephone number 1-800-424-4372,
extension 1388.

SUPPLEMENTARY INFORMATION:
l. Background

A. CAA Requirements and EPA Actions
Concerning Designation and
Classification.

The CAA Amendments of 1990 were
enacted on November 15, 1990. Under
section 107(d)(1)(C) of the CAA, each
CO area designated nonattainment prior
to enactment of the 1990 Amendments,
such as the Fairbanks area, was
designated nonattainment by operation
of law upon enactment of the 1990
Amendments. Under section 186(a) of
the CAA, each CO area designated
nonattainment under section 107(d) was
also classified by operation of law as
either “‘moderate” or ‘‘serious”
depending on the severity of the area’s
air quality problem. CO nonattainment
areas with a design value between 9.1-
16.4 parts per million (ppm), such as the
Fairbanks area, were classified as
moderate. These nonattainment

designations and classifications were
codified in 40 CFR part 81. See 56 FR
56694 (November 6, 1991). States
containing CO moderate nonattainment
areas that were classified as moderate
nonattainment by operation of law
under section 107(d) were required to
submit State implementation plans
(SIPs) designed to attain the CO NAAQS
as expeditiously as practicable but no
later than December 31, 1995.1

B. Reclassification to a Serious
Nonattainment Area

1. EPA has the responsibility,
pursuant to sections 179(c) and
186(b)(2) of the CAA, of determining,
within six months of the applicable
attainment date whether the Fairbanks
area has attained the CO NAAQS. Under
section 186(b)(2)(A), if EPA finds that
the area has not attained the CO
NAAQS, it is reclassified as serious by
operation of law. Pursuant to section
186(b)(2)(B) of the Act, EPA must
publish a notice in the Federal Register
identifying areas which it determines
failed to attain the standard and
therefore must be reclassified as serious
by operation of law. 2 EPA makes
attainment determinations for CO
nonattainment areas based upon
whether an area has two years (or eight
consecutive quarters) of clean air quality
data. 3 Section 179(c)(1) of the CAA
states that the attainment determination
must be based upon an area’s “‘air
quality as of the attainment date.”
Consequently, EPA will determine
whether an area’s air quality has met the
CO NAAQS by December 31, 1995,
based upon the most recent two years of
air quality data entered into the

1The moderate area SIP requirements are set forth
in section 187(a) of the CAA Amendments of 1990
and differ depending on whether the area’s design
value is below or above 12.7ppm. The Fairbanks
area has a design value below 12.7ppm. 40 CFR part
81.302.

2L anguage in the 1996 budget legislation, section
308, H.R. 1099, U.S. House of Representatives,
dated April 15, 1996, restricted EPA from taking the
action for Fairbanks, AK proposed here. ““Sec. 308.
None of the funds appropriated under this Act may
be used to implement the requirements of section
186(b)(2), section 187(b) or section 211(m) of the
Clean Air Act. . . with respect to any moderate
nonattainment area in which the average daily
temperature is below 0 degrees Fahrenheit. The
preceding sentence shall not be interpreted to
preclude assistance from the Environmental
Protection Agency to the State of Alaska to make
progress toward meeting the CO standard in such
areas and to resolve remaining issues regarding the
use of oxygenated fuels in such areas.”

3 See generally memorandum from Sally L.
Shaver, Director, Air Quality Strategies and
Standards Division, EPA, to Regional Air Office
Directors, entitled “‘Criteria for Granting Attainment
Date Extensions, Making Attainment
Determinations, and Determinations of Failure to
Attain the NAAQS for Moderate CO Nonattainment
Areas,” October 23, 1995 (Shaver memorandum).

Aerometric Information Retrieval
System (AIRS) data base.

EPA determines a CO nonattainment
area’s air quality status in accordance
with 40 CFR part 50.8 and EPA policy. 4
EPA has promulgated two NAAQS for
CO: an 8-hour average concentration
and a 1-hour average concentration.
Because there were no violations of the
1-hour standard recorded in the
Fairbanks area in 1994 and 1995, this
document addresses only the air quality
status of the Fairbanks area with respect
to the 8-hour standard. The 8-hour CO
NAAQS requires that not more than one
non-overlapping 8-hour average per year
per monitoring site can exceed 9.0ppm
(values below 9.5 are rounded down to
9.0 and they are not considered
exceedances). The second exceedance of
the 8-hour CO NAAQS at a given
monitoring site within the same year
constitutes a violation of the CO
NAAQS.

2. SIP Requirements for Serious CO
Areas: CO nonattainment areas
reclassified as serious under section
186(b)(2) of the CAA are required to
submit, within 18 months of the area’s
reclassification, SIP revisions
demonstrating attainment of the CO
NAAQS as expeditiously as practicable
but no later than December 31, 2000.
The serious CO area planning
requirements are set forth in section
187(b) of the CAA. EPA has issued two
general guidance documents related to
the planning requirements for CO SIPs.
The first is the **General Preamble for
the Implementation of Title | of the CAA
Amendments of 1990 that sets forth
EPA'’s preliminary views on how the
Agency intends to act on SIPs submitted
under Title | of the CAA. See generally
57 FR 13498 (April 16, 1992) and 57 FR
18070 (April 28, 1992). The second
general guidance document for CO SIPs
issued by EPA is the “Technical
Support Document to Aid the States
with the Development of Carbon
Monoxide State Implementation Plans,”
July 1992. If the Fairbanks’ area is
reclassified to serious, the State would
have to submit a SIP revision to EPA
that, in addition to the attainment
demonstration, includes: (1) A forecast
of vehicle miles travelled (VMT) for
each year before the attainment year and
provisions for annual updates of these
forecasts; (2) adopted contingency
measures; and (3) adopted
transportation control measures and
strategies to offset any growth in CO
emissions from growth in VMT or

4 See memorandum from William G. Laxton,
Director Technical Support Division, entitled
**Ozone and Carbon Monoxide Design Value
Calculations,” June 18, 1990. See also Shaver
memorandum.
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number of vehicle trips. See CAA
sections 187(a)(7), 187(a)(2)(A),
187(a)(3), 187(b)(2), and 187(b)(1). Upon
reclassification, contingency measures
in the moderate area plan for the
Fairbanks area must be implemented.

C. Attainment Date Extensions

If the State does not have the two
consecutive clean years of data
necessary to show attainment of the
NAAQS, it may apply, under section
186(a)(4) of the CAA, for a one year
attainment date extension. EPA may, in
its discretion, grant such an extension if
the State has: (1) Complied with the
requirements and commitments
pertaining to the applicable
implementation plan for the area, and
(2) the area has measured no more than
one exceedance of CO NAAQS at any
monitoring site in the nonattainment
area in the year preceding 1996, the
extension year. Because the Fairbanks
nonattainment area had three
exceedances in 1995, the area did not
qualify for an extension.

I1. This Action

By today’s action, EPA is proposing to
find that the Fairbanks CO
nonattainment area failed to
demonstrate attainment of the CO
NAAQS by December 31, 1995. This
proposed finding is based upon air
quality data showing violations of the
CO NAAQS during 1995.

Ambient Air Monitoring Data: The
following table lists the monitoring sites
in the Fairbanks CO nonattainment area
where the 8-hour CO NAAQS was
exceeded during 1995, based on data
validated by the Alaska Department of
Environmental Conservation and
entered into the AIRS data base.

1995 CARBON MONOXIDE SUMMARY

TABLE
2nd Number
maxi- of read-
Address of mum 8- Date ings ex-
Monitoring Site | hour av- ceeding
erage 8-hour
value standard
675 7th Ave. .. 10.6 1/03/95 3
2nd and
Cushman .... 11.8 1/04/95 9
17th and
Gilliam Way 11.6 12/29/95 7

Fairbanks had no violations of the CO
NAAQS in 1996. Although one
exceedance occurred in 1996 (9.8 ppm
at the 2nd and Cushman site), it did not
constitute as a CO violation in Fairbanks
because a violation of the CO NAAQS
means two exceedances of the 8-hour
CO NAAQS at a given monitoring site

within the same year. However, two CO
NAAQS violations have been recorded
in Fairbanks to-date in 1997,
respectively on January 11, 1997, at the
monitoring site located at 2nd and
Cushman and on January 16, 1997, at
the monitoring site located at 17th and
Gilliam Way. This data has been
validated by ADEC and entered into the
AIRS data base.

In a letter to EPA dated February 11,
1997, the State of Alaska questioned
whether or not Fairbanks should be
reclassified to serious nonattainment
status given that (1) there were no CO
violations of the NAAQS in 1996, and
(2) a Memorandum of Understanding
had been signed, dated January 23,
1997, between ADEC and the
Municipality of Fairbanks which deals
directly with the CO nonattainment
problem. In a letter to the State of
Alaska dated March 24, 1997, EPA
Region 10 pointed out that while further
delay of reclassification is not possible,
the progress achieved thus far in
Fairbanks to improve air quality and
decrease the ambient levels of CO can
form the base on which to build and
continue movement towards attaining
the CO NAAQS. As noted above, even
though 1996 was a clean year for
Fairbanks, two violations were recorded
in January 1997. It is important to
continue developing control strategies
to further reduce CO concentrations in
order to attain the CO standard. EPA
explained that reclassification is
mandated under section 186(b) of the
CAA and the Administrator does not
have authority to decide otherwise once
EPA determines the area has failed to
meet the CO NAAQS.

Because the 1995 exceedances are
valid for use in determining the
attainment status of the Fairbanks area,
EPA is proposing to find, based on the
1995 CO violations discussed above,
that the area did not attain the CO
NAAQS by December 31, 1995.

111. Executive Order (EO) 12866

Under E.O. 12866, 58 FR 51735
(October 4, 1993), EPA is required to
determine whether regulatory actions
are significant and therefore should be
subject to OMB review, economic
analysis, and the requirements of the
Executive Order. The Executive Order
defines a “‘significant regulatory action”
as one that is likely to result in a rule
that may meet at least one of the four
criteria identified in section 3(f),
including, under paragraph (1), that the
rule may ‘““have an annual effect on the
economy of $100 million or more or
adversely affect, in a material way, the
economy, a sector of the economy,
productivity, competition, jobs, the

environment, public health or safety, or
State, local or tribal governments or
communities.” The Agency has
determined that the finding of failure to
attain proposed today would result in
none of the effects identified in section
3(f). Under section 186(b)(2) of the CAA,
findings of failure to attain and
reclassification of nonattainment areas
are based upon air quality
considerations and must occur by
operation of law in light of certain air
quality conditions. They do not, in and
of themselves, impose any new
requirements on any sectors of the
economy. In addition, because the
statutory requirements are clearly
defined with respect to the differently
classified areas, and because those
requirements are automatically triggered
by classifications that, in turn, are
triggered by air quality values, findings
of failure to attain and reclassification
cannot be said to impose a materially
adverse impact on State, local or tribal
governments or communities.

1V. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 601 et seq, EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000. As
discussed in section 11 of this
document, findings of failure to attain
and reclassification of nonattainment
areas under section 186(b)(2) of the CAA
do not in and of themselves create any
new requirements. Therefore, | certify
that today’s proposed action does not
have a significant impact on small
entities.

V. Unfunded Mandates

Under sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (Unfunded Mandates Act), signed
into law on March 22, 1995, EPA must
assess whether various actions
undertaken in association with
proposed or final regulations include a
Federal mandate that may result in
estimated costs of $100 million or more
to the private sector, or to State, local or
tribal governments in the aggregate. EPA
believes, as discussed above, that the
proposed finding of failure to attain and
reclassification of the Fairbanks
nonattainment area are factual
determinations based upon air quality
considerations and must occur by
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operation of law and, hence, do not
impose any Federal intergovernmental
mandate, as defined in section 101 of
the Unfunded Mandates Act.

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, Intergovernmental
relations, Carbon monoxide.

Authority: 42 U.S.C. 7401-7671q.

Dated: August 1, 1997.

Chuck Findley,

Acting Regional Administrator.

[FR Doc. 97-20969 Filed 8-7-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 439
[FRL 5872-6]

Notice of Availability; Effluent
Limitations Guidelines, Pretreatment
Standards, and New Source
Performance Standards:
Pharmaceutical Manufacturing
Category

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of availability.

SUMMARY: On May 2, 1995, EPA
proposed Clean Water Act (CWA)
effluent limitations guidelines, new
source performance standards, and
pretreatment standards for the
introduction of pollutants into publicly
owned treatment works to reduce the
discharge of pollutants from the
pharmaceutical manufacturing industry
(60 FR 21592). This document describes
new information the Agency has
obtained since the proposal, provides
detailed information concerning
regulatory options under the CWA
which were identified in the April 2,
1997 (62 FR 15753) Maximum
Achievable Control Technology (MACT)
Standard Clean Air Act (CAA) proposal,
and presents the results of analyses of
old and newly acquired data and
suggested modifications to the proposal.
This document also solicits public
comments regarding any of the
information presented in this document
and the record supporting this notice of
data availability.

DATES: Comments on this document are
solicited and will be accepted until
September 22, 1997. Comments are to be
submitted in triplicate, and also in
electronic format (diskettes) if possible.
ADDRESSES: Comments are to be
submitted to Dr. Frank H. Hund at the
following address: Engineering and

Analysis Division (4303), EPA, 401 M
Street, S.W., Washington, D.C. 20460.
The data and analyses being
announced today are available for
review in the EPA Water Docket at EPA
Headquarters at Waterside Mall, room
M2616, 401 M Street, SW, Washington,
DC 20460. For access to the Docket
materials, call (202) 260-3027 between
9:00 a.m. and 3:30 p.m. for an
appointment. A reasonable fee may be
charged for copying.
FOR FURTHER INFORMATION CONTACT: For
additional technical information,
contact Dr. Frank H. Hund at the
following address: Engineering and
Analysis Division (4303), EPA, 401 M
Street, S.W., Washington, D.C. 20460,
telephone number (202) 260-7182. For
information on economic impacts,
contact Mr. William Anderson at the
same address, telephone number (202)
260-5131.
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. Summary of the CWA Regulatory
Options Identified in the Maximum
Achievable Control Technology (MACT)
Standard Proposal and Purpose of This
Notice

On May 2, 1995 (60 FR 21592), EPA
proposed regulations to reduce
discharges to navigable waters of toxic,
conventional, and nonconventional
pollutants in treated wastewater from
the Pharmaceutical Manufacturing
Category. In that proposed rule the
Agency indicated that it would be
proposing a Maximum Achievable
Control Technology (MACT) standard
for the Pharmaceutical Manufacturing
Industry. Under the CAA on April 2,
1997 at 62 FR 15753, EPA proposed
MACT Standards to control emissions of
Hazardous Air Pollutants (HAPS) from
storage tanks, process vents, equipment
leaks and wastewater (the MACT
proposal). In the preamble to the MACT
proposal (62 FR 15760), EPA also
indicated it was considering
modifications to its effluent guidelines
proposal of May 2, 1995 in order to
avoid duplicative regulations.

For direct discharging fermentation
(subcategory A) and chemical synthesis
(subcategory C) facilities, EPA discussed
changing its model BAT technology
basis for Volatile Organic Pollutants
(VOCs), which include many of the
HAPs intended for control by the MACT
Standards, from in-plant steam stripping
followed by advanced biological
treatment to advanced biological
treatment. This change was based on the
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fact that the MACT Standards control
many of the wastestreams containing
VOCs. Since the MACT Standards use
steam stripping as the technology basis,
certain costs previously associated with
steam stripping in the effluent
guidelines proposal are now being
considered as part of the costs of the
MACT Standards. However, for a small
number of the wastewater streams that
are not controlled by the MACT
Standards, additional costs associated
with steam stripping will be identified
as costs resulting from compliance with
the effluent limitations guidelines and
standards.

For PSES, three modifications to the
1995 proposal were discussed. Option 1
would be compliance with the
wastewater MACT Standards with the
addition of some effluent monitoring.
Options 2 and 3 were intended to
control the additional discharge of
VOCs not controlled by the MACT
Standards. Option 2 would require
compliance with the wastewater MACT
Standards as well as compliance with
additional pretreatment standards for
volatile HAPs and non-HAPSs not
covered by the MACT Standards and
basing the pretreatment standards on
the MACT percent reduction approach.
Option 3 would require the same
compliance as Option 2 except that the
additional pretreatment standards
would be based on the performance
database for the same control
technology as the 1995 proposed PSES
for VOCs. For the purpose of this notice,
EPA has dropped Option 2 since it
considers the data supporting Option 3
to be adequate for developing
pretreatment standards, and has
incorporated several scenarios into
Option 3. Hereafter, the options being
discussed include option 1 as discussed
above and the option scenarios derived
using Option 3.

Thus, the new PSES/PSNS option
designations and descriptions are:
Option 1—compliance with the MACT
Standards plus some regular
monitoring, Option 2—compliance with
the MACT Standards plus additional
PSES based on the performance
database for the 1995 proposed PSES for
all VOCs except alcohols and related
pollutants, and Option 3—same as
option 2 except the additional
pollutants include alcohols and related
pollutants. EPA has received numerous
comments and data submissions
concerning the 1995 proposal and in
this notice, EPA is making these new
data submissions available for comment
and is providing a discussion of the
results of analyses performed relating to
specific issues raised by commenters.
EPA will also solicit information and

comments on a variety of other issues or
questions.

1l. Data Acquired Since the May 2, 1995
Proposal

Since the proposal, EPA has acquired
a significant amount of data and
information from the industry, and the
Agency has included these new data
and information in Section 13.1 of the
supporting record of this Notice in order
that the new data can be reviewed by
interested parties. The Agency solicits
comments based on reviews of these
data. The new data submitted include:
(1) Technology performance data for
Biochemical Oxygen Demand (BODs),
Chemical Oxygen Demand (COD), and
Total Suspended Solids (TSS) for
advanced biological treatment systems;
(2) nitrification in biological treatment
systems data for ammonia; (3) advanced
biological treatment systems data for
organic pollutants; (4) steam stripping
performance data for volatile organic
pollutants; and (5) technology
performance data for treatment of
cyanide. Below are summaries of each
type of new data and the results of
additional analysis of these data by the
Agency.

A. Individual Plant Submissions

1. Biological and Advanced Biological
Treatment Data (Biochemical Oxygen
Demand (BODs), Chemical Oxygen
Demand (COD), Total Suspended Solids
(TSS) and Ammonia)

Additional BODs, COD, and TSS data
were submitted with comments on the
proposed CWA effluent limitations
guidelines and standards from five
facilities. The data from three of the
facilities represent additional years of
data that supplement the 1990 year data
that were previously part of the best
CWA technology performance database.
Data from one other facility represent a
new source of BODs, COD, and TSS
performance data, while data from the
fifth facility included only one data pair
and were not included in the long-term
means determination.

Performance data on ammonia
nitrification from one facility were used
as the basis of ammonia limitations at
proposal. This facility has provided
additional multi-year effluent ammonia
data. Also since proposal, EPA has
collected additional ammonia
nitrification data from three other
facilities. One facility did not show a
period of consistent nitrification and
data from this facility were therefore not
included. The other new ammonia data
from biological treatment have been
added to the existing ammonia database.

In response to the various CWA
proposal comments related to BODs,
COD, TSS, and ammonia, EPA has
incorporated the newly submitted data
with the data used for the proposal and
revised its proposed limitations for the
various parameters. These revised
limitations and, in some cases, alternate
control levels are discussed further in
Section I1.B.1 below. EPA requests
comments on the newly submitted data
(see Notice Record Section 13.1.1).

2. Biological and Advanced Biological
Treatment Organics Data

New organics biological treatment
performance data were submitted with
CWA proposal comments from six
facilities. Four of these facilities
represented performance of advanced
biological treatment. Advanced
biological treatment was defined in the
CWA proposal as, “‘treatment systems
that consistently surpass, on a long-term
basis, 90% BODs reduction and 74%
COD reduction in pharmaceutical
manufacturing wastewater, as required
by the existing BPT effluent limitations
guidelines (40 CFR Part 439)”. The
additional data include some
information on 45 organic pollutants
and describe the removal performance
with respect to 16 of the pollutants for
which limitations were proposed.
Removal performance for the remaining
29 organic pollutants was not provided,
however. In response to the various
CWA proposal comments related to the
proposed organics limitations, EPA has
incorporated the newly submitted data
with the data used for the proposal and
has revised its proposal limitations for
the various parameters. Those revised
limitations and, in some cases,
alternative control levels are discussed
further in Section 11.B.2 below. EPA
requests comments on the newly
submitted data (see Notice Record
Section 13.1.2) and their use.

3. Steam Stripping Performance Data

New data representing the
performance of steam stripping
technology in removing volatile organic
pollutants were submitted with CWA
proposal comments by three facilities.
The additional data reflect treatment by
four stream strippers of 23 of the
pollutants for which standards were
proposed. In response to the CWA
proposal comments related to steam
stripping of volatile organics, EPA has
incorporated the newly submitted data
with the data used at proposal and
revised its proposal pretreatment
standards for the various parameters.
These revised standards and, in some
cases, alternate control levels are
discussed in Section 11.B.3. below. EPA
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requests comments on the newly
submitted data (see Notice Record
Section 13.1.3) and their use.

4. Technology Performance Data for
Cyanide

EPA received additional cyanide
treatment performance data from three
facilities. Two of these facilities use
alkaline chlorination treatment and one
of these facilities uses hydrolysis
treatment. For one facility, the new data
include the individual effluent data
points corresponding to the facility’s
Section 308 Questionnaire average 1990
effluent cyanide concentration. For the
second facility, the new data include (1)
part of the raw 1990 data used in
developing the facility’s Section 308
Questionnaire average effluent cyanide
concentration (the other part of the raw
1990 data used in the reported averages
could not be located by the plant) and
(2) additional 1994 cyanide destruction
data. For the third facility, the new data
include 1994 cyanide destruction data.
In response to the CWA comments
related to cyanide, EPA has
incorporated the newly submitted data
with the data used at proposal and
revised its proposed limitations and
standards for cyanide. These revised
standards and, in some cases, alternate
control levels are discussed in Section
11.B.4. below. EPA requests comments
on the newly submitted data (see Notice
Record Section 13.1.4) and their use.

B. Data Editing Criteria and Limitations

After considering comments on the
proposed CWA effluent limitations
guidelines and standards, EPA has
developed data editing criteria and
methodologies for developing
alternative limitations. The new data
editing criteria and methodologies
address comments on the proposed
limitations; these comments and the
approach(s) to respond to them are
discussed below.

1. Biological and Advanced Biological
Treatment Data (Biochemical Oxygen
Demand (BODs), Chemical Oxygen
Demand (COD), Total Suspended Solids
(TSS) and Ammonia)

The data used in determining
limitations for BODs, COD and TSS,
were selected based on the following
criteria which were discussed in the
proposal. First, the treatment at the
facility must qualify as advanced
biological treatment as defined in
section I1.A.2. Next, the facilities must
treat a majority (49% or more by
volume) of pharmaceutical process
wastewater in relation to other process
wastewater. Finally, the treatment
facilities must be representative of

conventional treatment technologies.
Using these criteria facilities were
selected to provide data used in
determining limitations for BODs, COD
and TSS.

The data used in determining
limitations for ammonia were selected
based on biological nitrification. Facility
input and nitrate levels helped to
determine which facilities nitrified.
Some of these facilities only
experienced occasional nitrification. For
these cases, the data representing
nitrification were extracted from the
data which did not. These data sets
were used in determining limitations for
ammonia.

EPA received several comments
indicating that in developing the
proposed BPT limitations on BODs,
COD, and TSS, EPA did not take into
account significant amounts of non-
process water present in the effluent of
some best performing facilities. In
evaluating this comment, EPA has
recalculated long-term means,
limitations, and facility effluent
concentrations for BODs, COD, and TSS
from biological treatment using the
following methodology. If 25% or more
of the treated plant flow was non-
process wastewater, then the non-
process wastewater flow was assumed
to be dilution water and the plant
performance data were then reaveraged
using the corrected parameter
concentrations. The 25% or more non-
process wastewater cutoff was chosen
because dilution above this level would
cause any concentration data reported to
reflect too much uncertainty for the data
to determine the performance of the
technology used as a basis of effluent
numerical limits. This is the same cutoff
of acceptable dilution relied on in the
Organic Chemicals, Plastics, and
Synthetic Fibers (OCPSF) regulation.

In applying this methodology to best
performers in the BPT database, EPA
revised the performance from three
facilities. The resulting limitations are
less stringent than the proposed
limitations and are presented in Table 1.
These limitations would be converted to
mass standards by the permit authority
using the pharmaceutical process
wastewater flow of the facility and not
the end-of-pipe treatment flow. EPA
requests comments on the newly
calculated BPT limitations for BODs and
TSS, the newly calculated BAT
limitations for COD and ammonia, and
the methodology used to calculate them
(see Notice Record Section 14.6.1).

TABLE 1.—LONG-TERM MEAN CON-
CENTRATIONS AND BPT AND BAT
EFFLUENT LIMITATIONS

BPT/BAT effluent
Long- i
term limitations
Pollutant param- | 0S8 | Maxi-
eter centra- | Mum for | Monthly
tion(mg/ any one | average
] day (mgl/l)
(mg/))
Subcategory A/
C:
BODs .....ccvveeeee. 125.0 647.0 202.0
COD* ...ccevereen. 951.0| 2,150.0| 1,210.0
TSS e 347.0| 1,980.0 594.0
2.1 9.2 3.8
13.7 64.4 21.1
72.4 282.0 110.0
33.8 164.0 52.4

*BAT Limitations.

2. Biological and Advanced Biological
Treatment Organics Data

The data used in determining the BAT
limitations for organic pollutants were
selected based on the following criteria
which were discussed in the proposal.
First, the treatment at the facility must
qualify as advanced biological treatment
as defined in section I1.A.2. Next, the
facilities must treat a majority (49% or
more by volume) of pharmaceutical
process wastewater in relation to other
process wastewater. Then, pollutant
data sets must contain detected influent
values which are greater than ten times
the detection level of the pollutant in
the effluent. In the proposal, data sets
that showed influent levels of pollutants
10 times effluent levels were considered
to show evidence of treatment. EPA
excluded pollutant data sets which did
not show pollutant removal through
treatment or which had pollutant
effluent values greater than influent
values. Additionally, EPA excluded data
sets which consisted of average
pollutant influent values which were
low (i.e., less than 10 times the long
term mean of the effluent value for that
pollutant), thus, did not represent
technology performance. Finally, EPA
received several comments stating that
data sets with a small number of data
points should not be used in limitations
and standards development. Therefore,
EPA excluded data sets with less than
three data points. From these criteria,
data were selected to be used in
determining limitations for organic
pollutants.

Several commenters on the CWA
proposal indicate that in developing the
proposed BAT limitations on
nonconventionals, EPA did not take into
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account significant amounts of non- process wastewater flow was assumed converted to mass standards by the
process water present in the effluent of  to be dilution water and the plant permit authority using the

some best performing facilities. In performance data were then reaveraged  pharmaceutical process wastewater flow
evaluating this comment, EPA has using the corrected pollutant of the facility and not necessarily the
recalculated long-term means, concentrations. total end-of-pipe treatment facility
limitations, and facility effluent The new candidate BAT limitations discharge flow. EPA requests comments
concentrations for nonconventionals based on advanced biological treatment o, the newly calculated candidate BAT
from biological treatment using the were developed using the data editing

limitations and the methodology used to

following methodology. If 25% or more criter_ia Ii_sted above and ipcorporating calculate them (see Notice Record
of the treated plant flow was non- the dilution water corrections. They are Section 14.6.2)
process wastewater, then the non- in Table 2. These limitations would be e

TABLE 2.—LONG-TERM MEAN CONCENTRATIONS AND BAT EFFLUENT LIMITATIONS

Long-term BAT effluent limitations
Pollutant code and pollutant name rggri?a?%%' ere]txignnlgmdg)r Monthly aver-
(mglL) szmg/L) Yy age (mg/L)
003—Acetonitrile ...... 0.05 0.2 0.09
010—n-Amyl Acetate 0.3 11 0.5
011—Amyl Alcohol .. 11 3.7 1.8
012—Aniline ......... 0.03 0.1 0.05
O15—BENZENE ...ttt e e e e et e e e e e b e e e e e s et r e e e e e ans 0.002 0.009 0.004
025—2-Butanone (MEK) ... 0.04 0.2 0.08
026—n-Butyl Acetate ........ 0.3 11 0.5
027—n-Butyl Alcohol ...... 11 3.7 1.8
029—tert-Butyl Alcohol ...... 11 3.7 1.8
035—Chlorobenzene ...... 0.03 0.1 0.05
037—Chloroform ............... 0.01 0.02 0.01
048—o-Dichlorobenzene ... 0.03 0.1 0.05
051—1,2-Dichloroethane ... 0.05 0.4 0.1
055—Diethylamine ................... 0.01 0.05 0.02
060—N,N-Dimethylacetamide .. 0.01 0.05 0.02
062—N,N-DIimethylaniline ..........cooouiiiiiiiei et nane s 0.03 0.1 0.05
064—N,N-Dimethylformamide ...........ooouiiiiiii e ettt e et e e saeeeas 0.01 0.05 0.02
066—Dimethyl Sulfoxide .......... 0.05 0.2 0.1
067—1,4-Dioxane .............. 0.8 8.4 2.6
070—Ethanol ........... 11 37 1.8
071—Ethyl Acetate ...... 0.3 11 0.5
077—Ethylene Glycol .. 11 3.7 1.8
079—Formaldehyde .... 0.3 1.2 0.5
080—Formamide ..... 0.01 0.05 0.02
084—n-Heptane ... 0.005 0.02 0.009
087—n-Hexane .............. 0.01 0.03 0.02
093—Isobutyraldehyde ... 0.3 1.2 0.5
094—Isopropanol .............. 0.8 3.3 14
095—Isopropy! Acetate ..... 0.3 11 0.5
096—1Isopropyl Ether ......... 0.8 8.4 2.6
097—MENANOI ...ttt 17 5.0 2.6
101—Methyl Cellosolve ..... 11 3.7 1.8
102—Methylene Chloride ..... 0.1 0.9 0.3
103—Methyl Formate ..........ccccceeeen. 0.3 11 0.5
105—4-Methyl-2-Pentanone (MIBK) . 0.1 0.4 0.2
113—Petroleum Naphtha .................. 0.01 0.06 0.02
114—Phenol .....ccccovevveiiiiennnns 0.01 0.05 0.02
115—Polyethylene Glycol 600 . 0.8 8.4 2.6
117—n-Propanol .........cccccceeenee 11 3.7 1.8
118—Acetone ....... 0.1 0.4 0.2
e Y o [ o TSP PPR PPN 0.03 0.1 0.05
129—Tetrahydrofuran . 0.8 8.4 2.6
130—Toluene .............. 0.01 0.06 0.02
136—Triethylamine . 0.01 0.05 0.02
e QY] [T =T TSP PPRUPIN 0.005 0.02 0.01
3. Steam Stripping Performance Data which also were discussed in the CWA « All data points that were collected
. . proposal: from a flash tank or distillation pot were
The steam stripping data used in . . . deleted:

determining the new candidate PSES * All data point pairs with influent '
limitations for volatile organic concentrations below detection limit « All data point pairs with a negative
pollutants shown in Table 3 were were deleted; percent removal or that showed no

selected based on the following criteria removal after treatment were deleted;
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« All data point pairs with an influent
lower than the long term means shown
in Table 3 were deleted,;

« All data point pairs collected from
a steam stripper with inadequate steam
to feed ratios or an inadequate number
of equilibrium stages in the stripper
were deleted;

¢ Effluent concentrations that were
reported below the detection limit were

assumed to have a concentration equal
to the detection limit; and

« Data which came from a single
wastewater stream at one facility that
was deemed to have an atypical matrix,
i.e., did not lend itself to BAT
performance, were not used. Similarly,
other data points which were not
considered representative of BAT
technology performance were not used.

The data sets used in the development
of the limitations are included in the
record for this notice. The new
candidate PSES (Table 3) are based on
air stripping for ammonia and steam
stripping for VOCs, and were developed
using the data editing criteria listed
above. EPA requests comments on the
newly calculated candidate PSES and
the methodology used to calculate them
(see Notice Record Section 14.6.3).

TABLE 3.—LONG-TERM MEAN CONCENTRATIONS AND PSES EFFLUENT STANDARDS

Long-term PSES effluent standards
Pollutant code and pollutant name rggr?trr]a(t:%%- '\a/llr?Xichnnl:emdfaor Monthly aver-
(mglL) )zmg/L) y age (mg/L)

009—Ammonia as N 9.9 12.9 10.9
010—n-Amyl Acetate .. 4.1 20.7 8.2
011—Amyl Alcohol .. 11.8 47.4 20.6
(00 N o 1o T T PPV U PP UP PP UPTPPN 1,240 3,160 1,760
O15—BENZENE ...ttt e e e e e e e e e e e e e e e s e e e e e 0.2 3.0 0.6
025—2-Butanone (MEK) ... 121 1,440 430
026—n-Butyl Acetate ........ 4.1 20.7 8.2
(02 T = 1010/ A (oo 3 T | SR SR 1,240 3,160 1,760
029—ert-BULYl AICONO ..ottt ettt e s st e e e s bbe e e e bb e e e ebbe e e ennneas 11.8 47.4 20.6
035—Chlorobenzene 0.2 3.0 0.6
037—Chloroform ............... 0.01 0.1 0.03
048—o-Dichlorobenzene 4.1 20.7 8.2
051—1,2-Dichloroethane 4.1 20.7 8.2
055—Diethylamine ............... 4.1 20.7 8.2
062—N,N-Dimethylaniline .... 11.8 47.4 20.6
OB87—1,4-DIOXANE .....eeeeiiuiieite ettt ettt ettt sh ettt e st b e e e bt e bt ea bt et e e s bt e bt eae e e bt ettt be e nee s 1,240 3,160 1,760
(Ol 1 =T Lo TP U SRR USRI 355 1,900 724
071—Ethyl Acetate .. 4.1 20.7 8.2
080—Formamide ..... 11.8 47.4 20.6
[0S o B o 1T ) =T g T PP PRPRRN 0.2 3.0 0.6
O87—N-HEXANE .. et e ettt e e e et e e e e e e e e e e e e e e e e e e s e e e e e e 0.2 3.0 0.6
093—Isobutyraldehyde ... 4.1 20.7 8.2
094—Isopropanol .............. 11.8 47.4 20.6
095—Isopropyl Acetate 4.1 20.7 8.2
096—ISOPIOPYI BN ..ottt ettt et e e s it et e e bb e e e e bt e e e enbbeeesnneeas 4.1 20.7 8.2
097—Methanol .................. 1,240 3,160 1,760
101—Methyl Cellosolve 0.2 3.0 0.6
102—MEthYIENE ChIOKAE ...ccieiieiiiie ettt et e e e e e e e et e e e st e e snstaeessaeeeansaaeeansaeeans 0.2 3.0 0.6
L1O3—MELNYI FOIMALE ...ttt ettt ettt e ettt e e sbe e e e e sbe e e e aabe e e enbeeesnnneeeenbneeeanneaeans 4.1 20.7 8.2
105—4-Methyl-2-Pentanone (MIBK) . 4.1 20.7 8.2
113—Petroleum Naphtha .................. 1,240 3,160 1,760
N B = (0T o= o T | PRI 355 1,900 724
LLBACEEONE ....ieieieeee ettt ettt e oo et e e e e e et e e e e e e n e et e e e e e r e e e e e e e e e bnnn e e e e e e e nnrneee 4.1 20.7 8.2
124—Pyridine .......... 43.1 569 163
129—Tetrahydrofuran . 15 9.2 3.4
R0 o] =T o TP U TP U PR UPPPROPPRPPIN 0.1 0.3 0.1
136—THENYIAMINEG ..ottt et et e e e e et e e e s abe e e sabbe e e e nbneeeanneaeans 4.1 20.7 8.2
L T QY] [T - PRSP 0.2 3.0 0.6

4. Technology Performance Data for
Cyanide

Commenters indicated that the
hydrogen peroxide technology basis
used to determine the CWA proposal
limitations and standards for cyanide
when used to oxidize cyanide in certain
mixtures containing organic synthesis
waste products, could cause equipment
explosions and accordingly raised plant
safety concerns. Other commenters have
indicated that the technology basis for

cyanide limitations and standards
should not be limited to hydrogen
peroxide oxidation technology since it
may not be appropriate to all cyanide
treatment situations. In addressing these
comments, EPA has reevaluated all of
the cyanide destruction data in its data
base. Data representing the performance
of hydrogen peroxide, alkaline
chlorination, and hydrolysis
technologies were reevaluated from a
performance standpoint. EPA has
excluded from consideration those data

sets that consist of only one data point
pair and those datasets for which the
influent or effluent cyanide
concentrations are unknown. The
Agency is developing two sets of
possible limitations, the one based on
hydrogen peroxide oxidation
technology, and the other based on
alkaline chlorination technology. EPA is
considering promulgating two sets of
limitations, one of these based on
hydrogen peroxide technology would be
used by the great majority of facilities.
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Facilities with a potential safety hazard
would be required to comply with
limitations based on alkaline
chlorination. We invite comments on
parameters to define which cyanide
limits would apply. Some commenters

have suggested that cyanide
wastestreams with high organic content
as evidenced by high COD and TOC
(total organic carbon) would be more
appropriately controlled by limitations
based on alkaline chlorination. EPA

requests data to define these levels and
any other data persons believe relevant
to determining the performance and
safety aspects of these technologies (see
Notice Record Section 14.6.4).

rl;10ng—term Maximum for | Monthly av-

ean con-

Technology centration any one day | erage (mg/
(mglL) (mg/L) L)

Hydrogen peroXide OXIGALION .........cccuiiiiiiiiiiii ittt sttt ettt et nae e s 0.24 0.8 0.4

AlKAlINE ChIOMNALION ...ttt e e et e e e sabb e e s sat e e e e ene e e e e beeeeenneeeas 4.8 22.9 9.8

C. EPA and PhRMA Sampling Results

In August of 1996, EPA and the
Pharmaceutical Research and
Manufacturers Association (PhRMA)
conducted sampling at the Barceloneta
POTW in Barceloneta, Puerto Rico. The
purpose of the sampling visit was to
obtain data on the removal of alcohols
(methanol, ethanol and isopropanol)
and other oxygenates in the primary
treatment works of a POTW.
Specifically, EPA was attempting to
determine the extent to which these
compounds volatilize in the grit
chambers and primary clarifiers of a
POTW prior to the secondary
(biodegradation) treatment process. The
Barceloneta POTW was selected for
sampling because the influent of this
POTW was known to contain
measurable quantities of alcohols and
other pollutants for which pretreatment
standards were proposed in May, 1995.

TABLE 4.—PERCENT LOSSES OF ALCOHOLS

In addition to the wastewater sampling
for the alcohols and other pollutants,
EPA conducted a separate
biodegradation study to determine the
extent to which the alcohol pollutants
were being aerobically biodegraded in
the aerated grit chambers. Split samples
were obtained by PhRMA
representatives for some of the
wastewater samples as well as the
biodegradation samples. The data from
this sampling episode are being
considered by EPA in its pass-through
determination for alcohols.

The results of the sampling study are
summarized in Table 4 below. EPA
sampling results indicate that most of
the methanol is lost in the grit chambers
through volatilization while most of the
ethanol and isopropanol are lost
through aerobic biodegradation. Based
on an evaluation of the results of the
sampling episode, EPA believes that the

losses of the methanol, ethanol, and
isopropanol in the primary treatment
units are due to volatilization. In a
follow-up study, PhRMA conducted an
anaerobic biodegradation study on
primary clarifier influent and has
suggested that the losses of the alcohols
in the primary clarifier may be due to
anaerobic degradation either chemical
or biochemical. In this study, PhRMA
attempted to measure the decrease in
alcohol concentration under anoxic
(anaerobic conditions). EPA’s analysis
of these data indicates that the level of
uncertainty connected with the
analytical measurements is much
greater than the differences in
concentration of alcohol over time. EPA
has included both study reports in the
supporting documentation for this
notice (see Notice Record Section
13.2.4) and solicits comments on both
study reports.

IN PRIMARY TREATMENT

Average in- ’;\]/ grrr?ggr %rf'_t An\ggr,agja‘?ir_" Oc\éer:?:logg ™ | Volatization | Volatization
Pollutant fluent Mass, fluent fi yfﬂ h ! loss, range loss, range
lbs uent mass, | fier effluent primary EPA PhRMA
Ibs mass, lbs treatment
MEthanOl ......cooviieiiie e 9,046 7,964 7,314 19.1 14.2-16.1 12.5-15.9
Ethanol 10,593 9,325 7,908 25.3 4.1-8.8 3.9-8.9
[[Y0] 0] 0] o - oo ] SRR 5,054 4,756 4,476 114 0.0-5.1 0.0-3.9

Based on the results shown above,
EPA believes that there is general
agreement between the EPA results and
the results measured by analyzing the
samples obtained by PhRMA on the
overall percentage losses through
volatization of the three pollutants,
methanol, ethanol, and isopropanol.
The general ranges of volatization losses
of these three pollutants are 12.5-16.1%
for methanol, 3.9-8.9% for ethanol, and
0.0-5.1% for isopropanol. Results of the
estimates of volatization for these three
pollutants, along with those for four
other VOCs (acetone, chloroform,
methylene chloride, and toluene) were
used to develop an alternative method
of evaluating pass-through. The use of

these results are discussed in Section Il.
B. below.

Il. Analysis of Best Available
Technology (BAT) and Pretreatment
Standards for Existing Sources (PSES)
Options Identified in the Maximum
Achievable Control Technology (MACT)
Proposal

In section seven of the preamble to
the proposal (62 FR 15760), EPA
identified options for controlling the
load of VOCs not controlled by the
proposed MACT wastewater standards.
EPA outlined options for controlling the
remaining load generated by direct and
indirect dischargers. In Section | options
were identified and modifications to

them based on analysis subsequent to
the MACT Standards proposal were
described. In the sections that follow,
the Agency will discuss in more detail
the current status of these options,
discuss the reasoning behind any
modifications and provide preliminary
information on annual cost estimate and
loading removal results.

A. BAT Option

In the MACT proposal preamble, EPA
indicated that in view of the MACT
proposed wastewater standards, it was
considering changing the BAT
technology basis for subcategories A and
C to advanced biological treatment only
from in-plant steam stripping plus
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advanced biological treatment. EPA
believes that this revised approach is
still appropriate and has estimated the
annual costs to meet CWA requirements
to be $3.8 million (1990 dollars). These
costs represent a significant difference
from the VOC control costs ($30.6
million, 1990 dollars) for the May 1995
proposed BAT option which included
in-plant steam stripping costs. This
decrease in costs is due simply to the
fact that the main responsibility for VOC
control and its costs at these facilities
will be incurred under the CAA MACT
rule. EPA has estimated that the
removal of VOCs achieved by the
proposed MACT wastewater standards
and the BAT option currently being
considered is of the same degree or
greater than that achieved by the
original proposed CWA option, alone.

The costs cited above (3.8 million
1990 dollars) associated with the
effluent guidelines compliance with
BAT for direct dischargers are mainly to
achieve compliance with end-of-pipe
organic limitations, but also contain
some costs for cyanide, ammonia and
COD control. These costs also include
costs for two steam strippers for VOC
control not controlled by the MACT
Standards. The end-of-pipe long-term
means used in the compliance cost
estimation were developed after
consideration of comments and newly
received data and were discussed in
greater detail in section B.2. of this
notice.

B. PSES Analysis

EPA has received a significant
number of comments on its pass-
through analysis and its decision to
propose regulations for water soluble
organic compounds such as methanol
and ethanol. In the 1995 CWA proposal,
EPA performed a pass-through analysis
on all pollutants for which regulations

were proposed including the alcohols
and other water soluble organic
compounds using the BAT and POTW
removal data available then. Since the
proposal additional information has
been obtained, including the
Barceloneta sampling episode analysis
results discussed above, and an
alternative pass-through analysis has
been conducted; these are discussed
below.

1. Pass-Through

In performing its pass-through
analysis for water soluble volatiles (e.g.,
methanol) and other pollutants prior to
the proposal of the CWA
pharmaceutical effluent limitations
guidelines and standards, EPA
compared the average pollutant removal
achieved by well operated POTWSs
achieving secondary treatment (based
on data available then) to the pollutant
removal achieved by application of the
proposed BAT technology. For the
VOCs, including water soluble volatiles,
the percent removal analysis did not use
numerical percent removals since there
were no data on actual treatment
(biodegradation versus volatization).
However, since volatization occurs in
both BAT and POTW biological
treatment systems, and since no data
concerning the relative amounts of
volatization in these systems were
available, volatilization was assumed to
be equal between the two for the
purposes of the pass-through analysis
done in 1995 to support the proposed
CWA requirements. Some commenters
on that proposal have indicated that
EPA underestimated the amount of
biodegradation of methanol and other
water soluble pollutants, and
overestimated the extent to which the
pollutants volatilize in sewers, POTW
headworks, and secondary treatment
works. In order to address these and

other comments concerning water
soluble organic pollutants, EPA sampled
the Barceloneta, Puerto Rico POTW
which was discussed above in Section
11.C. Additionally, EPA has received
some data concerning the issue of
volatization of water soluble organics
and will be discussing these data below.

a. New Data Related to Pass-Through.
Since proposal EPA has received and
reviewed the results of computer-based
modeling which attempted to simulate
the behavior of water soluble organics in
sewer systems, and has conducted
modeling on the water soluble and other
pollutants using data from the
Barceloneta POTW study. The latter
modeling efforts were conducted in
order to obtain a realistic estimate of
how much volatization of volatile
organic pollutants occurs throughout
the entire POTW system. The computer
modeling study report entitled
“Emissions of High-Solubility VOCs
from Municipal Sewers” is part of the
supporting record for this notice (see
Notice Record Section 13.1.5). The
results of this study indicate that
volatilization of methanol and ethanol
in closed sewers is expected to be
minimal with maximum emission rates
of 0.03 and 0.19% being projected under
most sewer conditions. However, under
open sewer conditions, volatilization
percentages of methanol and ethanol
could be as high as 6.5 and 20%,
respectively.

Using the influent concentration data
obtained from the Barceloneta, PR
sampling visit, EPA has modeled the
relative degrees of volatilization and
biodegradation in the overall treatment
works of this plant. EPA’s modeling
results using the WATERS8 model
program and its biodegradation and
volatization rate constants are shown
below in Table 5.

TABLE 5.—WATER 8 MODELING RESULTS FOR PRIMARY AND SECONDARY TREATMENT

[In percent]

-~ Biodegrada- | Volatization | Biodegrada- .

Volatization P : - P Overall Overall bio-

Pollutant in primary t'o?n'gr;”' n s:(r:}?nd- tlogngai;zc- volatization | degradation

MELhANOI ..oeeiiiiiee e 2.1 0.0 2.0 90.8 4.0 90.5
Ethanol ......c.ooooiiii e 2.2 0.0 0.5 97.7 2.7 92.9
ISOPIOPANOI it 4.2 0.0 10.8 74.0 14.3 77.0
YYo= (o] 1 TSRS 8.0 0.0 3.2 94.9 10.7 84.8
ChIOroform .. 40.9 0.0 58.7 40.5 71.2 23.9
Methylene ChIoride ..........cccoceiiniiiiiiiiie e 38.9 0.0 70.4 28.6 78.2 17.8
TOIUBNE .ottt et 46.1 0.0 36.9 62.7 60.4 32.4

Note: Volatilization and biodegradation percentages may not add up to 100% since some of the compound remains in the effluent and some

goes out with the sludge.

Results of this modeling for methanol,
ethanol, and isopropanol shows less

volatization in the primary treatment
portion than the empirical data from the

Barceloneta POTW sampling shown in
Table 4.
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b. Possible Alternative Pass-Through
Analysis. EPA has conducted a pass-
through analysis for all pollutants
which are considered to be candidates
for regulation at this time by comparing
well operated secondary treatment
POTW median percent removals with
the BAT percent removals. This method
of conducting the pass-through analysis
includes the volatization in the percent
removals and assumes that they are
equal for both POTW and BAT removal
processes. The results of this analysis,
using a strict comparison of removal
percentages, indicate that 33 pollutants
pass through POTWSs. Nonetheless,
while this analysis may be appropriate
for moderately soluble volatile organics
such as chloroform, methylene chloride,
and toluene, where volatization rates at
POTWs are higher (see Table 5 results),
the analysis may not be appropriate for
biodegradable water soluble volatile
organics mentioned earlier in the
previous section. The assumption that
the BAT and POTW volatization
percentages are equal may not be
accurate for these pollutants. It is
possible that the BAT volatization could
be greater than POTW volatization due
to higher influent concentrations at
pharmaceutical facility treatment works,
and, as a result, some or all of these
compounds may not be determined to
pass through the POTW. However, given
the higher biodegradability of the water
soluble volatile compounds, its
expected that the biodegradation will be
the predominant removal pathway in
biological and advanced systems at both
POTWs and direct discharger BAT
plants and, thus, one could conclude
that these compounds do not pass-
through. Additionally, EPA has
identified other pollutants for which it
has proposed pretreatment standards
that have lower Henry’s law constants
(less tendency to volatilize than
acetone) which along with the alcohols
in question may or may not pass

through POTWs. These pollutants are
formamide, N,N-dimethylaniline,
pyridine, 1,4 dioxane, aniline and
petroleum naphtha. Consequently, the
Agency is contemplating incorporation
of the alcohol pass-through scenarios
into the options selection for the final
rule. EPA requests data from any BAT
level direct dischargers regarding
volatization of these compounds in their
biological treatment system, especially
in the primary portion of their facility.
EPA also solicits comment on the
differences between the Water8 model
results and the empirical data in
estimating volatization and
biodegradation in the primary portion of
biological treatment works and on the
use of these results in the pass-through
analysis (Section 14.14).

2. Preliminary Costs and Loading
Removals Assuming Two Different Pass-
Through Scenarios for Modified Options

Based on the use of the alternate pass-
through analysis approaches, EPA has
developed compliance cost and
pollutant removal estimates for two
categorical pretreatment options, one
involving regulation of alcohols and
related pollutants and the other with no
regulation of alcohols and related
pollutants via categorical pretreatment
standards. The alcohols and related
pollutants in question are methanol,
ethanol, n-propanol, isopropanol, n-
butyl alcohol, tert-butyl alcohol, amyl
alcohol, formamide, N,N-
dimethylaniline, pyridine, 1,4-dioxane,
aniline, and petroleum naphtha. For
Option 2, under which alcohols and
related pollutants would not be
regulated under PSES, EPA estimates
annual compliance costs of $40.0
million (1990 dollars) for A/C
subcategory facilities and organic
pollutant removals of 6.9 million
pounds per year. For B/D subcategory
facilities EPA estimates annual
compliance costs of $8.4 million and

TABLE 6.—PSES C0OSTS AND REMOVALS

organic pollutant removals of 3.3
million pounds per year. For Option 3,
where alcohols and related pollutants
would be regulated, EPA estimates
annual compliance costs of $44.6
million for A/C subcategory facilities
and organic pollutant removals of 11.9
million pounds per year. For B/D
subcategory facilities, EPA estimates
annual compliance costs of $10.8
million per year and organic pollutant
removals of 5.4 million pounds per year.

Several commenters suggested that
EPA exclude small facilities based on
their flow and concentration from
categorical pretreatment standards.
While EPA has not decided whether it
is appropriate to exclude small facilities
from these categorical pretreatment
standards, because the economic
analysis for the final rule will be redone
and may show increased economic
impacts on small facilities when
completed, EPA has conducted two
alternative cost scenarios under which
small facilities would be excluded from
PSES for VOCs. If small facilities (those
that discharge less than 10,000 Ibs per
year of regulated pollutants) are
excluded from these pretreatment
standards, the Option 2 annual
compliance costs are $36.5 million and
6.5 million pounds per year for A/C
subcategory facilities and $5.0 million
and 2.6 million pounds per year for
subcategory B/D facilities. The Option 3
costs and removals for non-excluded A/
C facilities are $40.7 million and 11.5
million pounds per year while the costs
and removals for non-excluded B/D
facilities are $6.6 million and 4.1
million pounds per year. EPA estimates
that assuming the 10,000 pound per
year cut-off, 34 A/C facilities and 67 B/
D facilities would be excluded from
pretreatment standards for organic
pollutants. The cost and removal
information is summarized in Table 6
below.

) ) Total annual g?ézlniagsnrgl
Option/subcategory Scenario costs (million/ moval million
yn Ibslyr

No small plant exclusion $40.0 6.9

34 small plants excluded 36.5 6.5

No small plant exclusion 44.6 11.9

34 small plants excluded 40.7 115

No small plants exclusion ... 8.4 3.3

67 small plants excluded 5.0 2.6

No small plants exclusion 10.8 5.4

67 small plants excluded 6.6 4.1

The costing methodology used as well
as the individual plant cost estimates

may be found in Section 14.8 of the
supporting documentation for this

notice. The long-term mean
concentrations used to calculate



42728

Federal Register / Vol. 62, No. 153 / Friday, August 8, 1997 / Proposed Rules

pollutant removals may also be found in
the supporting documentation.
Individual facilities are encouraged to
examine the input data used to make
cost and loadings estimates for their
facility and verify their accuracy based
on 1990 Questionnaire responses.

IV. Results of Analyses of Pre-Proposal
and Newly Acquired Data With Respect
to Various Comment Issues

Since proposal the Agency has been
evaluating comments made with respect
to various regulatory issues and
analyzing existing and newly submitted
data in the context of the proposal
comments. As a result of these analyses,
EPA is considering approaches on
specific issues that differ from the
positions taken by EPA at proposal. The
issues and new approaches to them are
discussed below. A more complete
discussion of the analyses performed
with respect to each issue may be found
in the supporting documentation for
this notice.

A. New Source Performance Basis

EPA received comments on its
subcategory A/C new source
performance standards for the pollutant
parameters BODS COD and TSS which
are based on the performance data from
one facility. The commenters indicated
that the production range of this facility
is too narrow to adequately represent
new source A/C facilities. In response to
this comment, EPA is reassessing the
Subcategory A/C NSPS for BODs, COD,
and TSS using data from two best
performer facilities (Facility 30701 and
Facility 31121). EPA is also reassessing
the Subcategory C NSPS for BODs, COD,
and TSS that would be based on
activated carbon pretreatment of
Subcategory C wastewaters only,
followed by advanced biological
treatment. EPA requests comment on
the appropriateness of using the
additional plant data.

B. Ammonia Limitations and Standards

EPA has received additional ammonia
treatment performance data
representative of steam stripping and
biological nitrification technologies.
With respect to the proposed BAT
ammonia limitations, EPA is evaluating
revised limitations based on an
expanded nitrification database. The
Agency is costing two stage nitrification
for those facilities with 1990
Questionnaire response data which
indicate an end-of-pipe ammonia as N
(Nitrogen) concentration above the long-

term mean developed from the
expanded database. EPA has converted
the ammonium hydroxide loadings data
from the 1990 Questionnaire into an
ammonia as N end-of-pipe
concentration for this purpose.

At proposal, EPA developed a PSES
for ammonia for indirect A/C facilities

based on air stripping performance data.

In the proposal preamble, the Agency
indicated that they believed that steam
stripper treatability performance would
be as good as or better than the

demonstrated air stripping performance.

Newly submitted steam stripping
performance data for ammonia as N
(Nitrogen) supports this belief and
shows better performance and lower
effluent concentrations than the air
stripping data used to develop the
proposed PSES (see Section 13.1.3 of
the Record). Therefore, EPA does not
currently intend to revise the proposal.
EPA solicits comment on the new BAT
nitrification data.

The BAT technology basis for
controlling ammonia is nitrification at
biological or advanced biological
treatment systems and some POTWSs
with biological or advanced biological
treatment have nitrification.
Accordingly, EPA is requesting
comments on its intention to allow the
pass-through analysis to consider
whether nitrification is part of the
POTW technology in determining
whether ammonia discharges from
pharmaceutical industrial users pass-
through POTWs. Additionally, EPA is
requesting information from
pharmaceutical facilities with higher
current ammonia loadings than were
shown in their 1990 questionnaire
responses and information from
facilities on the availability of land for
two-stage nitrification treatment. (See
Sections VI Cand D.)

C. Pollutant Exclusions

EPA received several comments
questioning the reasoning behind the
regulation of certain pollutants as well
as the overall rationale for selecting
pollutants for regulation. Other
commenters indicated that EPA was
regulating too many pollutants. In
response, EPA has reviewed the
loadings bases for all of the pollutants
selected for regulation and has
determined that in the case of eight
pollutants, insufficient amounts of the
pollutants are being discharged to
justify national regulation. These
pollutants are diethyl ether,
cyclohexane, chloromethane,

dimethylamine, methylamine, furfural,
2-methylpyridine and
trichlorofluoromethane. EPA’s revised
pollutants to regulate analysis is
presented in Section 14.4 of the record
for this rule.

D. Use of Surrogate Pollutants

In an effort to respond to comments
concerning excessive monitoring for
regulated organic pollutants, EPA is
considering permitting facilities that
discharge more than one regulated
organic pollutant be allowed to monitor
for surrogate pollutants. Plants would be
allowed to monitor for a surrogate
pollutant(s) only if they certify that the
other pollutants are receiving the same
degree of treatment as the surrogate
pollutant(s) and all of the pollutants
discharged are in the same treatability
class(s) as the surrogate pollutant(s).
Treatability classes have been identified
for both steam stripping and biological
treatment technologies, the PSES and
BAT technology bases for limitations
controlling the organics. Individual
plants may choose to certify by selecting
a pollutant for monitoring in a given
treatability class and providing
documentation for approval by the
permit or pretreatment authorities that
the other pollutants in that treatability
class are treated to the same extent as
the monitored pollutant. This
documentation should include
appropriate engineering documentation
that demonstrates that all of the
regulated pollutants in a given
treatability class are being treated using
identical treatment. The permit or
pretreatment authorities may require the
surrogate pollutant to be the pollutant
present in the highest concentration.
EPA has also developed a list of
surrogate pollutants for guidance for the
permit or pretreatment authority based
on the following criteria: (1) the number
of facilities discharging the pollutant,
i.e., the larger the number of facilities
discharging the pollutant, the more
appropriate would be its use as a
surrogate; (2) the total quantity of a
pollutant discharged, i.e., the more a
pollutant is discharged the more
suitable it is for use as a surrogate, and
(3) the number of streams containing a
pollutant, i.e., the more streams
containing a pollutant, the more suitable
for use as a surrogate. Both the
treatability classes and the suggested
surrogate pollutants are presented in
Tables 7 and 8.
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TABLE 7.—POTENTIAL SURROGATES FOR DIRECT DISCHARGERS (BIOTREATMENT)

Number of facili-

Quantity dis-

Compound “ggnrsetﬁﬁg'r:‘tg charged (Ibs/yr)
Alcohols

Ethanol 97 6,802,384
Isopropanol 85 4,565,370
Methanol ....... 82 15,388,273
n-Butyl alcohol 18 675,189
Phenol ......... 12 10,974
Ethylene glyc 10 225,188
Amyl alcohol ...... 6 197,635
tert-Butyl alcohol 5 121,408
n-Propanol 5 12,238
Formaldehyde 27 334,527
Isobutyraldehyde 2 35,659
n-Heptane 12 28,044
n-Hexane 9 11,265
Petroleum naphtha 3 261,137
N,N-Dimethylformamide 22 494,837
Triethylamine .............. 15 633,225
N,N-Dimethylacetamide . 7 1,046,333
Diethylamine ............... 7 219,374
Formamide 4 7,544
Lo 1[0 T= 2 RN 43 783,364
Xylenes ... 14 53,724
Pyridine ....... 10 212,581
Chlorobenzene 4 5,616
Aniline ............... 4 4,603
o-Dichlorobenzene ... 2 21,499
N,N-Dimethylaniline . 2 19,155
Benzene 1 121,400
Methylene chloride 47 3,590,640
Chloroform ................ 17 409,317
1,2-Dichloroethane ... 6 27,559
Ethyl acetate 27 390,584
Tetrahydrofuran .. 17 478,669
Isopropyl acetate ........ 9 184,550
Polyethylene glycol 600 . 8 31,219
1,4-Dioxane ................ 6 24,927
n-Amyl acetate 5 293,408
Isopropyl ether ... 5 12,387
n-Butyl acetate ... 3 512,926
Methyl formate 3 157,727
Acetone 55 4,573,766
9 635,677

2-Butanone (MEK) 4 17,426
Ammonia (aqueous) .... 32 1,365,741
Acetonitrile ... 16 433,041
Dimethyl sulfo 14 753,157
Methyl cellosolve 4 758,637

Notes: Compounds in bold represent the surrogate parameters for each individual category. Miscellaneous compounds have no particular surrogate compound identified. Compounds sorted

in order of # of facilities reporting constituent, in each individual category.

TABLE 8.—POTENTIAL SURROGATES FOR INDIRECT DISCHARGERS (STEAM STRIPPING)

Number of fa- — )
i uantity dis- Henry’s law constant
Compound iﬁlgl;ltl:?n;?i‘t)genr;t cr%rgedt)(llbslyr) (atymlgmolelm3)
High Strippability

Methylene chloride ... e 47 3,590,640 2.68E-03
Toluene ... 43 783,637 5.93E-03
Chloroform . 17 409,317 3.39E-03
Xylenes ....... 14 53,724 5.10E-03
n-Heptane 12 28,044 2.8E+00

n-Hexane ........... 9 11,265 1.55E+00
Methyl cellosolve 4 758,637 2.90E-03
Chlorobenzene .. 4 5,616 3.93E-03
Benzene 1 121,400 5.55E-03

Medium Strippability

Acetone 55 4,573,766 3.67E-05
Ammonia (aqueous) . 32 1,365,741 3.28E-04
Ethyl Acetate ...... 27 390,584 1.20E-04
Tetrahydrofuran 17 478,669 1.10E-04
Triethylamine ... 15 633,225 1.38E-04
MIBK ....ccovie. 9 635,677 9.40E-05
Isopropyl acetate 9 184,550 | 3.17E-04
Diethylamine ..... 7 219,374 1.10E-04
1,2-Dichloroethan 6 27,559 1.10E-03
n-Amyl acetate .. 5 293,408 3.91E-04
Isopropyl ether 5 12,387 2.24E-03
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TABLE 8.—POTENTIAL SURROGATES FOR INDIRECT DISCHARGERS (STEAM STRIPPING)—Continued

Compound

Number of fa-
cilities report-
ing constituent

Quantity dis-
charged (Ibs/yr)

Henry's law constant
(atm/gmole/m3)

2-Butanone (MEK)
n-Butyl acetate .
Methyl formate .
Isobutyraldehyde
o-Dichlorobenzene

Low Strippability

Ethanol
Isopropanol .
Methanol
N-Butyl alcohol .
Pyridine
Amyl alcohol .
1,4-Dioxane ......
tert-Butyl alcohol .
n-Propanol ........
Methylamine .
Formamide ...
Aniline
Petroleum naphtha ..
N,N-Dimethylaniline ....

17,426
512,926
157,727

35,659

21,499

6,802,384
4,565,370
15,388,273
675,189
212,581
197,635
24,927
121,408
12,238
23,717
7,544
4,603
261,137
19,155

4.36E-05
4.68E-04
8.10E-05
1.47E-04
1.94E-03

6.26E-06
8.07E-06
2.70E-06
5.57E-06
5.30E-06
2.23E-05
4.88E-06
1.17E-05
6.85E-06
1.11E-05
1.92E-05
2.90E-06
2.70E-06
1.75E-05

Notes: Compounds in bold represent the surrogate parameters for each individual category. Compounds sorted in order of number of facilities reporting constituents, in each individual cat-

egory.

EPA solicits comment on these
surrogate pollutant approaches, the
suggested surrogate pollutants, the
biotreatment and steam stripping
treatability classes presented in Tables 7
and 8, what type of POTW and permit
approval process is hecessary and an
estimate of the amount of burden hours
(costs) the suggested approach would
take in developing and certifying the
necessary documentation and for
POTW/permit authority approval.

E. Small Facility Exclusion

As noted in the preceding section,
based on comments on the CWA
proposal and the potential for some
economic impact from the costs
associated with the combination of the
MACT Standards and Effluent
Limitations Guidelines and Standards,
EPA has identified two groups of
facilities in the A (Fermentation) and C
(Chemical Synthesis) subcategories and
B (Natural Extraction) and D
(Formulation) subcategories which are
smaller waste load dischargers. These
facilities discharge less than 10,000
pounds of organic pollutants per year.
In the options presented in the
preceding section, EPA has presented
PSES approaches which exclude 34
Subcategory A/C and 67 Subcategory B/
D facilities from PSES.

F. Changes in Engineering Cost and
Load Removal Estimates

The Agency has made several changes
to the cost model used to calculate costs
and loading removals for the
pharmaceutical manufacturing effluent
guidelines based on proposal comments
and new data. These changes are
detailed in the ““Post-proposal
Documentation Report for the
Pharmaceutical Manufacturing Industry
Engineering Cost Model” which is

located in Section 14.8 of the record for
this notice. A summary of the major cost
model changes follow.

EPA has re-evaluated the unit costs
used in the cost model at proposal. EPA
has incorporated additional unit cost
data related to steam, electrical, labor,
and steam stripper overheads disposal
costs submitted with proposal
comments. EPA has also incorporated
separate steam and electrical costs for
domestic plants and plants in Puerto
Rico.

EPA has modified the biological
treatment module to change the
sequence of design to design BAT first,
and BPT, second. EPA has also modified
this module to account for MACT
Standards removals for the CWA
pollutants of concern. For those
facilities that were identified during the
development of the MACT Standards
proposal as requiring control, pollutant
load removals from the MACT
Standards have been subtracted out
prior to assessing the costs and removals
for facilities subject to the effluent
guidelines and standards. EPA has also
modified the biological treatment cost
module to assess facility end-of-pipe
concentrations after correcting for non-
process dilution wastewaters. In
addition, EPA has modified the
biological treatment module to cost for
two-stage nitrification where ammonia
treatment is deemed necessary.

EPA has modified the steam stripping
module to incorporate a revised
approach for determining stream
characteristics. At proposal, the cost
model utilized data from the 1990
Detailed Questionnaire from Table 3-2
(pollutant loadings) and from Table 4—
8 (process area stream data). EPA has
revised the steam stripping module to
incorporate the Table 3-2 pollutant

loadings data and distribute the process
wastewater flow and load according to
the disaggregation approach used in the
MACT Standards. Under this approach,
it is assumed that pharmaceutical
process wastewaters can be represented
by four streams with the following
breakdown in percent flow and load:

[In percent]
Process
P?gl;tg‘m wasftlewater
ow
Stream 1 1 44
Stream 2 2 9
Stream 3 6 19
Stream 4 91 28

For those facilities that were
identified in the work on the MACT
proposal as requiring control, pollutant
load removals associated with the
MACT Standards and costs for steam
stripping at these facilities have been
subtracted out prior to assessing the
facility need for control of any
remaining VOCs by effluent guidelines
and standards. After application of the
MACT Standards, EPA determined that
additional control is required under the
effluent guidelines. Steam strippers are
costed starting with control of the most
concentrated streams, until end-of-pipe
concentrations meet the long-term
means developed from EPA’s steam
stripping performance database. In
addition, based on proposal comments,
EPA has re-evaluated the steam stripper
component pieces that should be costed
and is including costs for the following
additional steam stripping equipment:
an overheads distillate pump, a
distillate receiver tank, and a bottoms
pump.

EPA has revised the cyanide
destruction cost module to allow for
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alkaline chlorination treatment for those
facilities where hydrogen peroxide
treatment cannot be used due to safety
considerations. For facilities whose
1990 Detailed Questionnaire data
indicate that the facility is not in
compliance with the cyanide treatment
long-term means, EPA costed a
treatment system upgrade, wastewater
storage, and monitoring costs. For
facilities whose 1990 Detailed
Questionnaire data indicate that the
facility is in compliance with the
cyanide treatment long-term means,
treatment system upgrades are not
required but wastewater storage and
analysis costs were developed to make
certain that compliance is met by the
approved cyanide method.

EPA has revised the wastewater
compliance monitoring cost module to
reflect the change from in-plant
standards to end-of-pipe standards for
all pollutants (except cyanide). In
addition, EPA has gathered updated
analysis costs for the proposed
analytical methods.

V. Discussion of Pollution Prevention
Approach

EPA discussed pollution prevention
in the preamble of the proposed CWA
effluent guidelines and standards and in
the proposed technical development
document. EPA is interested in
incorporating pollution prevention into
this regulation wherever possible and
welcomes pollution prevention
suggestions. Since proposal, the Agency
has received suggestions regarding relief
from or waivers of effluent limitations
and standards in connection with
pollution prevention programs which
result in the reduction or elimination of
pollutant use at a facility. One
suggestion presented to the Agency was
that Subcategory B/D dischargers that
incorporate best management practices
(BMPs), which reduce their discharge of
any of the regulated pollutants should
not have to monitor for the specific
regulated pollutants, and possibly only
monitor for the conventional pollutants
and COD. This pollution prevention
approach is similar to the one adopted
in the Pesticide Formulators, Packagers
and Repackagers (PFPR) final regulation
which was published in the Federal
Register on November 6, 1996 at 61 FR
57518. It should be noted that PFPR
facilities that use the promulgated
pollution prevention option will have to
assess their wastewater and put in
appropriate treatment before any
wastewater can be discharged.

Another pollution prevention
approach suggested to EPA was that
Subcategory A/C facilities that can
demonstrate a reduction in the use of a

regulated pollutant and resultant
lowered emissions/discharges to all
media (i.e., less non-water quality
environmental impacts) should receive
a higher effluent discharge limitation.
As suggested, the higher effluent
discharge limitation would be directly
proportional to the amount of reduction
achieved in the use of the regulated
pollutant.

More detailed discussion about each
approach may be found in the
supporting documentation for this
notice (see Notice Record Section 19.2).
Although EPA is interested in
incorporating pollution prevention into
regulations wherever possible, the
Agency has concerns about the
identification of benchmarks or reward
criteria for the above suggested
approaches. EPA invites comments on
both suggested approaches, as well as
information on any additional pollution
prevention-based suggestions.

VI. Solicitation of Data and Comments

In addition to soliciting comments
and data relating to any of the material
presented in this notice, EPA is
specifically interested in receiving
comments and data regarding a number
of specific issues which are discussed
below. In commenting or providing data
with respect to a specific issue,
commenters should refer to the specific
issue which the comments address.

A. Determination of the Pass Through
for Water Soluble Pollutants for POTWs
With Covered Headworks and Primary
Tanks or Demonstrating Less Than 5%
Volatilization

EPA is considering providing in the
categorical pretreatment standards that
if a POTW covers or encloses its
headworks and primary tanks or the
POTW can demonstrate that less than
5% volatilization of water soluble
organics such as methanol occurs
during the treatment process that no
pass-through of water soluble organics
occurs for their pharmaceutical
industrial users. In order to be able to
determine that pass-through does not
occur for a water soluble pollutant, the
POTW must have its primary treatment
works covered or enclosed or must
demonstrate through appropriate
sampling and analyses that
volatilization of less than 5% of a
specific water soluble pollutant is
occurring. This sampling and analysis
must follow the sampling protocols
used in the EPA Barceloneta POTW
study discussed previously in this
notice and use 40 CFR part 126
approved analytical methods. EPA
requests comments and data regarding
the use of specific POTW criteria for the

pass-through determination for water
soluble organics.

B. Determination of Pass-through at
POTWs with Nitrification

EPA is aware that certain POTWs
which treat pharmaceutical discharges
possess nitrification capability. New
data from a POTW with nitrification
were received as part of comments on
the CWA proposal and are included in
the record (Section 13.1.5.) In order to
more accurately determine whether
pass-through occurs, the Agency is
considering providing in the categorical
pretreatment standards that ammonia
does not pass-through at POTWSs with
nitrification. EPA requests comments on
this POTW specific pass-through
determination for ammonia.

C. Information From Facilities With
Higher Ammonia Loadings Than Were
Shown in Their 1990 Questionnaire
Responses

In the 1990 Detailed Questionnaire,
facilities supplied ammonium
hydroxide (aqueous ammonia) loadings
data in Table 3—-2. EPA has converted
these loadings data to an ammonia as N
effluent load and concentration to assess
facility compliance with the proposed
ammonia long-term means. EPA is
specifically requesting effluent
ammonia as N concentration data
(including the supporting analytical
reports) from those facilities whose
effluent ammonia as N loadings are
higher than those calculated from the
reported ammonium hydroxide loads in
the 1990 questionnaire in Table 3.2. The
data may be for any time period after
1989 including 1990 if these data
indicate higher loadings than were
reported in the facilities questionnaire
response.

D. Information on Land Availability for
Two-Stage Nitrification Treatment

EPA is requesting information from
direct discharging facilities that would
be subject to ammonia limitations about
the availability of land on site for the
construction of two-stage nitrification
treatment. Plants that claim that land for
two-stage nitrification is not available
should provide sufficient
documentation in the form of plant
property plans and other information
with their comments. Plants for which
land for two stage nitrification is
available should provide information
concerning any difficulties or problems
they expect to encounter with the
installation of two-stage nitrification at
their facilities.



42732

Federal Register / Vol. 62, No. 153 / Friday, August 8, 1997 / Proposed Rules

E. Information From Subcategory B/D
Facilities on Number of Operating Days
per Week

EPA is requesting information from
Subcategory B/D facilities concerning
the number of days per week of
operation at these facilities (does the
facility operate five days per week or
seven days per week.) The Agency
needs this information in order to
perform accurate compliance cost
estimates and economic impact
analyses. Subcategory B/D facilities
should supply this information as well
as facilities whose hours of operation
have changed since 1990.

F. Proposed Exclusion for Organic
Chemicals, Plastics, and Synthetic
Fibers (OCPSF) Manufacturers of Bulk
Pharmaceutical Intermediates and
Active Ingredients With Less Than 50%
Pharmaceutical Wastewater

EPA requests comment on the
exclusion of organic chemical
manufacturers covered by the OCPSF
regulation (40 CFR 414) that
manufacture pharmaceutical
intermediates and active ingredients
from the final pharmaceutical regulation
provided that the pharmaceutical
portion of the process wastewater is less
than 50 percent of the total process
wastewater. The Agency believes it may
not be necessary to cover the
pharmaceutical wastewater at these
facilities because most of the pollutants
that would be controlled by
pharmaceutical limitations and
standards are already being controlled
by the OCPSF limitations and standards.
The pollutants found in pharmaceutical
facility discharges and not specifically
regulated such as some of the water
soluble organics by the OCPSF
regulations are either not present in
wastewaters being discharged from the
type of pharmaceutical operations
occurring at these facilities or are well
treated by the biological treatment
systems found at these facilities or their
POTWs. The Agency emphasizes that
any process wastewater covered by such
an exclusion must be covered by OCPSF
effluent limitations guidelines and
standards. EPA requests comments
concerning such an exclusion and any
information regarding the bases that
EPA has suggested to justify an
exclusion for these facilities.

G. Wastewater From Pilot Plant
Operations

EPA has received a number of
comments on its proposal to consider
wastewater from pilot plant operations
as production wastewater and not as
subcategory E (Research) wastewater.

The Agency solicits comments
specifically from facilities that will
experience difficulty with having to
treat pilot plant wastewater with their
normal production wastewater. EPA is
specifically interested in learning
details of the problems that might be
encountered in complying with the
proposal definition of pilot plant
wastewater.

H. Basis for Determining Which Cyanide
Standards Apply

EPA has developed two sets of
cyanide limitations and standards based
on hydrogen peroxide oxidation and
alkaline chlorination technologies. The
Agency is requesting suggestions from
commenters concerning what parameter
levels describing cyanide wastestreams
should be used to determine which
standards are appropriate. Individual
commenters have suggested that
cyanide wastestreams with high organic
content as evidenced by high COD and
TOC (total organic carbon) would be
more appropriately controlled by
standards based on alkaline
chlorination. EPA invites information
and comments concerning the
parameters and levels which could
determine which set of standards will
be appropriate for individual facilities.

Dated: August 1, 1997.

Robert Perciasepe,

Assistant Administrator for Water.

[FR Doc. 97-20979 Filed 8-7-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721
[OPPTS-50620C; FRL-5735-3]
RIN 2070-AB27

Butanamide, 2,2'-[3'dichloro[1,1'-
biphenyl]-4,4'-diyl) bisazobis N-2,3-
dihydro-2-oxo-1H-benximdazol-5-yl)-3-
0xo-; Proposed Significant New Use
Rule; Extension of Comment Period

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Extension of comment period.

SUMMARY: EPA is extending the
comment period for the proposed
significant new use rule (SNUR) for
butanamide, 2,2'-[3',dichloro[1,1'-
biphenyl]-4,4'-diyl)bisazobis N-2,3-
dihydro-2-oxo-1H-benximdazol-5-yl)-3-
oxo-. As initially published in the
Federal Register of June 26, 1997 (62 FR
34424) (FRL-5723-4), the comments
were to be received on or before July 28,

1997. One commenter requested
additional time to research and submit
comments. EPA is therefore extending
the comment period 30 days in order to
give all interested persons the
opportunity to comment fully.

DATES: Written comments must be
submitted to EPA by August 27, 1997.

ADDRESSES: Each comment must bear
the appropriate docket control number
OPPTS-50620B. All comments should
be sent in triplicate to: OPPT Document
Control Officer (7407), Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 401
M St., SW., Rm. G-099, East Tower,
Washington, DC 20460.

Comments and data may also be
submitted electronically by sending
electronic mail (e-mail) to: oppt-
ncic@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on disks in WordPerfect 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by (OPPTS-50620B).
No confidential business information
(CBI) should be submitted through e-
mail. Electronic comment on this
document may be filed online at many
Federal Depository Libraries.

All comments which are claimed
confidential must be clearly marked as
such. Three additional sanitized copies
of any comments containing CBI must
also be submitted. Nonconfidential
versions of comments on the proposed
rule will be placed in the rulemaking
record and will be available for public
inspection.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, Rm. E-543B, 401 M St., SW.,
Washington, DC 20460, telephone: (202)
554-1404, TDD: (202) 554—0551; e-mail:
TSCA-Hotline@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: This
extension of the comment period will
allow interested parties who intend to
comment on the proposed rule
additional time to consider their
response.

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous materials, Recordkeeping
and reporting requirements.
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Dated: August 1, 1997.

Ward Penberthy,

Acting Director, Chemical Control Division,
Office of Pollution Prevention and Toxics.

[FR Doc. 97-20981 Filed 8-7-97; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

49 CFR Part 213

[FRA Docket No. RST-90-1, Notice No. 6]
RIN 2130-AA75

Track Safety Standards

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking;
date and location of public hearing.

SUMMARY: By notice of proposed
rulemaking (NPRM) published on July
3, 1997 (62 FR 36138), FRA proposed a
rule to revise the Federal track safety
standards. In that notice, FRA
announced that it would soon schedule
a public hearing to allow interested
parties the opportunity to comment on
issues addressed in the NPRM.

DATES: Public Hearings: The date of the
public hearing is Thursday, September
4, 1997 at 9:00 a.m. in Washington, D.C.
Any person wishing to participate in the
public hearing should notify the Docket
Clerk by telephone (202-632-3198) or
by mail at the address provided below
at least five working days prior to the
date of the hearing and submit three
copies of the oral statement that he or
she intends to make at the hearing. The
notification should identify who the
person represents and the particular
subject(s) the person plans to address.
The notification should also provide the
Docket Clerk with the participant’s
mailing address. FRA reserves the right
to limit participation in the hearings of
persons who fail to provide such
notification.

ADDRESSES: (1) Docket Clerk: Written
notification should identify the docket
number and must be submitted in
triplicate to the Docket Clerk, Office of
Chief Counsel, Federal Railroad
Administration, RCC-10, 400 Seventh
Street, S.W., Mail Stop 10, Washington,
D.C. 20590.

(2) Public Hearings: The hearing will
be held in Room 2230 of U.S.
Department of Transportation
headquarters, 400 Seventh Street, S.\W.,
Washington, D.C. 20590.

FOR FURTHER INFORMATION CONTACT:
Allison H. MacDowell, Office of Safety
Assurance and Compliance, Federal
Railroad Administration, 400 Seventh
Street, S.W., Mail Stop 25, Washington,
D.C. 20590 (telephone number: 202—
632—-3344), or Nancy Lummen Lewis,
Esq., Office of Chief Counsel, Federal
Railroad Administration, 400 Seventh
Street, S.W., Mail Stop 10, Washington,
D.C. 20590 (telephone: 202-632-3174).
S. Mark Lindsey,

Chief Counsel.

[FR Doc. 97-21011 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

49 CFR Part 234
[FRA Docket No. RSGC-6; Notice No. 4]
RIN 2130-AA92

Selection and Installation of Grade
Crossing Warning Systems;
Termination of Rulemaking

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Termination of rulemaking.

SUMMARY: This notice terminates
rulemaking action in FRA Docket No.
FSGC-6. In its Notice of Proposed
Rulemaking (NPRM), FRA proposed to
prohibit railroads from unilaterally
selecting and installing highway-rail
grade crossing warning systems at
public highway-rail crossings. FRA also
proposed to require that railroads
furnish state highway authorities with
information necessary for state grade
crossing project planning and
prioritization purposes. Termination of
this rulemaking is based on public
comments and FRA’s determination that
railroad safety will not be best served by
issuance of such a regulation at this
time.

FOR FURTHER INFORMATION CONTACT:
Bruce F. George, Director, Highway-Rail
Crossing and Trespasser Programs
Division, Office of Safety, FRA, 400
Seventh Street, S.W., Washington, D.C.
20590 (telephone 202-632-3305), or
Mark Tessler, Trial Attorney, Office of
Chief Counsel, FRA, 400 Seventh Street,
S.W., Washington, D.C. 20590
(telephone 202-632-3171).
SUPPLEMENTARY INFORMATION: On March
2, 1995, FRA published in the Federal
Register (60 FR 11649) an NPRM which
was meant to clarify the respective
responsibilities of railroads and state
and local governments regarding the

selection and installation of highway-
rail grade crossing warning systems.
Public hearings were held on the
proposal on June 6 and 7, 1995. The
public comment period closed on June
14, 1995. However, FRA continued to
receive comments and to date has
received in excess of 3,000 comments in
this rulemaking. All comments have
been considered by FRA, including
those received after June 14, 1995, in
accord with FRA'’s policy to consider
late filed comments to the extent
possible. A wide range of views were
expressed in the public hearings and in
written comments submitted to the
public docket. A high proportion of the
comments were form letters and
preprinted postcards expressing
opposition to the proposal.

Subsequent to issuance of the NPRM,
a school bus stopped at a highway-rail
grade crossing in Fox River Grove,
Ilinois, was struck by a commuter train.
Seven students died. Following the
accident the Secretary of Transportation
established a Grade Crossing Safety
Task Force (Task Force) to build upon
the Department’s 1994 Rail-Highway
Crossing Safety Action Plan. The Task
Force reported its findings to the
Secretary on March 1, 1996. The
Executive Summary of the report stated
in part:

[T]he report recommends 24 specific
follow-on actions to address both physical
and procedural deficiencies. In practice, the
responsibility for public grade crossings
resides with State and local governments,
railroads, and transit agencies. Recognizing
the constrained budgets that are available to
the private sector and State and local
authorities, the report emphasizes rethinking
existing practices—not requiring new ones
from a regulatory approach. This reliance on
existing opportunities is emphasized by
recommendations that encourage grade
crossing safety through coordinated
inspections, law enforcement, and driver
education.

As the Task Force Report states, “[t]his
* * * report should not be viewed as a
surrogate for the Action Plan, but as a
supplement which focuses on the
planning, construction, maintenance,
operation, and inspection activities
involving rail crossings. The Task Force
directed its attention to those grade
crossing issues for which there were no
well-defined standards, practices, or
information. It was in these five
problem areas outside the scope of the
Action Plan, that the Task Force felt
additional improvements in grade
crossing safety could be made.”

FRA is continuing its implementation
of the Action Plan’s recommendations
while at the same time it works to
ensure that the recommendations of the
Safety Task Force are carried out.
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The NPRM

The impetus in proposing the NPRM
was the goal, as stated in the Action
Plan, to “‘review the allocation of
responsibilities for the selection and
installation of warning devices and the
potential for uniform nationwide
standards.” The NPRM, together with
the subsequent hearings and wide range
of comments stimulated extensive
discussion and debate on the issue. FRA
notes that certain groups generated
interest and comments by claiming that
the proposed rule “would shield
railroad companies from liability when
their negligence contributes to such
accidents.” This and similar claims
made in mass mailings to FRA are
clearly misleading statements. FRA
believes that there are valid policy
arguments on both sides of the issue in
this debate and that resorting to
misleading statements apparently in
order to increase the volume of
comments does not lead to helpful
public airing of legitimate concerns.
Spreading such obvious misinformation
can only take advantage of well meaning
individuals who have not had the
opportunity to read the proposed rule
themselves, but who rely on the
integrity and accuracy of those
providing the information. FRA is
disappointed that such groups
apparently felt that the strength of their
legitimate objections to the rule were
insufficient.

While some of the debate surrounding
the proposal was based on incorrect
information, much of the discussion
raised valid questions regarding what
should be the proper role of railroads,
state and local governments, and the
federal government in the selection and
installation of grade crossing warning
systems. The discussion remained on a
general and conceptual level however.
The overwhelming majority of
comments were conclusory in nature
and did not add hard data which could
be helpful to FRA in its decision
making. Opponents claimed that the
rule would effectively shift tort liability
from railroads to state and local
governments. Opponents of the rule also
stated that there was no evidence that
money saved by railroads would be
spent on grade crossing safety and that
the rule would remove any incentive a
railroad may have to participate in
crossing safety programs. Rule
proponents, on the other hand, claimed
that safety would be enhanced by more
rational grade crossing planning.

Absent from virtually all rule
comments and testimony, however,
were data supporting the conclusions
drawn from the rule. In the NPRM, FRA

stated that it “‘believes that railroads
have many powerful incentives to
continue their longstanding policy of
voluntarily providing matching funds
for federally funded grade crossing
projects, comment is sought concerning
whether this proposal will affect the
level of railroad participation in such
projects.” FRA again received only
conclusory comments rather than data
on past, present or projected levels of
participation.

Termination of rulemaking

FRA continues to believe that the
proper relationship between railroads
and state and local governments in
terms of selection and installation of
warning systems is as proposed in the
NPRM: railroad should furnish
governmental authorities with sufficient
information to enable those authorities
to make rational selection and
installation decisions. However, at this
time, in light of the lack of supporting
hard data in the record and the
magnitude of other regulatory and
program safety initiatives being
undertaken by FRA, this rulemaking is
being terminated.

We note that this rulemaking has been
a worthwhile first step in addressing the
issue of allocation of responsibility for
the selection and installation of warning
devices and the potential for uniform
nationwide standards in this area. We
are confident that further steps in
addressing these issues will build upon
the information and discussion
generated by this proceeding.

In light of the foregoing, FRA is
hereby terminating this rulemaking.

Issued in Washington, D.C. on August 5,
1997.

Jolene M. Molitoris,

Administrator.

[FR Doc. 97-20991 Filed 8-7-97; 8:45 am]
BILLING CODE 4910-06-P

DEPARTMENT OF TRANSPORTATION
Surface Transportation Board

49 CFR Part 1155
[STB Ex Parte No. 566]

Rail Service Continuation Subsidy
Standards

AGENCY: Surface Transportation Board,
DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Surface Transportation
Board (Board) is proposing to remove
regulations from the Code of Federal
Regulations that concern standards for
determining subsidies for the

continuation of rail service to govern
rail properties not transferred to
Consolidated Rail Corporation (Conrail)
under the Final System Plan pursuant to
the Regional Rail Reorganization Act of
1973.

DATES: Comments are due on September
8, 1997.

FOR FURTHER INFORMATION CONTACT:
Beryl Gordon, (202) 565-1600. (TDD for
the hearing impaired: (202) 565-1695.)
SUPPLEMENTARY INFORMATION: Effective
January 1, 1996, the ICC Termination
Act of 1995, Pub. L. 104-88, 109 Stat.
803 (ICCTA), abolished the Interstate
Commerce Commission (ICC or
Commission) and established the Board.
Section 204(a) of the ICCTA provides
that “‘[t]he Board shall promptly rescind
all regulations established by the (ICC)
that are based on provisions of law
repealed and not substantively
reenacted by this Act.”

The regulations at 49 CFR part 1155
concern subsidy standards for certain
rail lines in the region encompassed by
the Final System Plan, described infra,
that otherwise are subject to
abandonment or discontinuance. They
are the forerunner to our current offer of
financial assistance (OFA) procedures
that are national in scope. These
regulations are based, at least partially,
on statutes that are still in effect. 45
U.S.C. 744 (c) and (d). Under the ICCTA,
however, the Rail Services Planning
Office (RSPO), the statutory body that
developed the regulations, has been
abolished. See repealed 49 U.S.C.
10361-64. Moreover, the Board has in
place analogous OFA regulations
providing national subsidy standards.
49 CFR 1152.27 and 1152 subpart D.
Finally, the regional subsidy regime at
45 U.S.C. 744, which applies to “rail
service on rail properties of a railroad in
reorganization,” may be outdated and
may apply only to a limited number of
situations. Accordingly, we are
instituting this proceeding to determine
whether these regulations may be
eliminated, or whether they have a
continuing vitality and should be
retained.

The 3R Act and Part 1155

The Regional Rail Reorganization Act
of 1973, Pub. L. No. 93-236, 87 Stat.
985, 45 U.S.C. 701 et seq. (3R Act)
created Conrail as a for-profit
corporation to reorganize the bankrupt
rail services in the Northeast and
Midwest region.1 The 3R Act provided

1*“Region” is defined as “‘the States of Maine,
New Hampshire, Vermont, Massachusetts,
Connecticut, Rhode Island, New York, New Jersey,
Pennsylvania, Delaware, Maryland, Virginia, West
Virginia, Ohio, Indiana, Michigan, and Illinois; the
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for the development and ultimate
approval by Congress of a Final System
Plan (Plan) for the redesign of rail
services in the region. Lines that could
not be operated profitably and were not
considered essential to the rail
transportation system would not be
included in the Plan. Section 304 of the
3R Act permitted the summary
discontinuance of service over those
lines without ICC approval if 60 days’
notice is given and certain parties are
notified. However, section 304(c)(2) of
the 3R Act (codified at 45 U.S.C.
744(c)(2)(A)) stated that an
abandonment or discontinuance could
not be carried out if a shipper, or public
authority, or any responsible person
offers:

* * * g rail service continuation subsidy
which covers the difference between the
revenue attributable to such rail properties
and the avoidable costs of providing service
on such properties plus a reasonable return
on the value of such rail properties * * *.2

The use of the subsidy is limited to
rail service and rail properties of a
railroad in reorganization in the region.
45 U.S.C. 744(a).3 Moreover, the subsidy
must be made within 2 years of the
effective date of the Plan4 or within **2
years after the date on which the final
rail service continuation payment is
received, whichever is later. * * *”" 45
U.S.C. 744(c)(1).

The 3R Act also created RSPO, 5
which was authorized to issue standards

District of Columbia; and those portions of
contiguous States in which are located rail
properties owned or operated by railroads doing
business in the aforementioned jurisdictions (as
determined by [ICC] order. * * *”” 45 U.S.C.
702(17). In Northeastern Railroad Investigation [-]
Definition of the Midwest and Northeast Region, Ex
Parte No. 293, published in the Federal Register on
January 28, 1974 (39 FR 3605), the ICC included in
the region points in the St. Louis, MO and
Louisville, KY Standard Metropolitan Statistical
Areas and Manitowoc and Kewaunee, WI. See
Regional Rail Reorganization Act Cases, 419 U.S.
102, 108 n.2 (1974).

2The current language in 45 U.S.C. 744(c)(2)(A)
differs slightly, but it is substantively the same as
the section 304(c)(2) language.

3A “railroad in reorganization” is defined at 45
U.S.C. 702(16) as a railroad which is subject to a
bankruptcy proceeding and which has not been
determined by a court to be reorganizable or not
subject to reorganization pursuant to this chapter as
prescribed in section 717(b) of this title. A
“bankruptcy proceeding’ includes a proceeding
pursuant to section 77 of the Bankruptcy Act and
an equity receivership or equivalent proceeding
* * X

4The Plan was submitted to Congress on July 26,
1975. It was approved when neither the House of
Representatives nor the Senate objected to it. The
Plan was formally approved in section 601(e) of the
4R Act, discussed infra.

5RSPO was established as “‘an office in the
Interstate Commerce Commission.” Former 49
U.S.C. 10361. In resolving the issue of whether final
orders or regulations of RSPO were to be considered
orders or regulations of the ICC, the court held that

for defining the terms “‘revenue
attributable to rail properties,”
‘““avoidable costs of providing service,”
and ‘“‘a reasonable return on the value”
found in section 304. Section 205(d)(3).6
In response to this directive, regulations
were issued at 49 CFR part 1125 on July
1, 1974 (39 FR 7182) and were revised
on January 8, 1975 (40 FR 1624) in Part
1125—Standards for Determining Rail
Service Continuation Subsidies, Ex
Parte No. 293 (Sub-No. 2). The
regulations, now codified in part 1155,7
define the terms noted above (revenue
attributable, avoidable costs, return on
value) for determining the subsidy
payment for the continuation of train
service over lines not included in the
Plan.

The regulations at part 1155 are quite
detailed and are more than 30 pages
long. They are largely self-executing
with little role provided for the ICC.
However, under 49 CFR 1155.3(a), a
carrier giving notice of intent to
discontinue service shall submit an
“Estimate of Subsidy Payment” to, inter
alia, RSPO. Under 49 CFR 1155.4(c), a
party desiring an interpretation of the
standards can file a petition with RSPO.
Under §1155.9, if the parties cannot
agree on issues of net liquidation value
or whether properties are used and
useful, they can select a mutually
acceptable arbitrator to arbitrate the
dispute. If they cannot agree on an
arbitrator, either party may submit the
matter to the American Arbitration
Association. The ICC was not directly
involved in reviewing disputes.

Subsequent Legislation

Congress amended portions of the 3R
Act and also added new sections when
it enacted the Railroad Revitalization
and Regulatory Reform Act of 1976 (4R
Act), Pub. L. 94-210, 90 Stat. 127. As
relevant to this proceeding, the 4R Act
made two significant changes: it enacted
designated operator provisions and it
enacted OFA provisions.

First, the 4R Act amended the 3R Act
by adding a new section 45 U.S.C.
744(d), which specified that a

““[a]lthough Congress gave to the RSPO final
administrative responsibility for certain
determinations, we conclude that the RSPO is
sufficiently part of the ICC so that its orders are to
be considered orders of the ICC for purposes of the
Hobbs Act.” Southeastern Pennsylvania Transp.
Auth. v. I.C.C., 644 F.2d 238, 240, n.3 (3rd Cir.
1981).

6Section 205 was originally codified at 45 U.S.C.
715. In 1978, the Interstate Commerce Act was
recodified without substantive change pursuant to
Pub. L. No. 95-473, Oct. 17, 1978. While 45 U.S.C.
715 was repealed, the language of section 715
concerning RSPO was codified at 49 U.S.C. 10361
10364.

7The regulations were redesignated as part 1155
on November 1, 1982 (47 FR 49582).

“‘designated operator’” would be the rail
carrier conducting operations when a
subsidizer guaranteed payment. The
subsidy payment was now defined as:

The difference between the revenue
attributable to such properties and the
avoidable costs of providing service on such
rail properties, together with a reasonable
management fee as determined by the Office.
(Emphasis supplied.)

Consequently, section 205(d)(6) of the
4R Act also directed RSPO to determine
the term ““reasonable management fee.”” 8
RSPO revised the regulations now found
at 49 CFR 1155 on January 11, 1978, to
define reasonable management fee. 43
FR 1692.

The second change under the 4R Act
allowed an abandonment to be
postponed for up to 6 months if a
financially responsible person offered to
purchase or subsidize the line. Section
802. In essence, the regional subsidy
provision of 45 U.S.C. 744 was
expanded to apply to all carriers. This
provision was originally codified at 49
U.S.C. 1a(6)(a) and subsequently
recodified without substantive change at
49 U.S.C. 10905.° See Hayfield Northern
R. Co., Inc v. Chicago and North
Western Transp. Co., 467 U.S. 622, 628—
29 (1984) (Hayfield Northern).

To implement these 4R Act
provisions, the ICC and RSPO instituted
a proceeding on a joint basis. In
November 1976, the ICC promulgated
regulations and issued an explanatory
decision. Abandonment of R. Lines &
Discontinuance of Serv., 354 I.C.C. 253
(1976) and 354 I.C.C. 129 (1976). These
regulations were predicated on the part
1155 regulations, although, due to
factual and statutory differences, there
were certain variations.10 The financial
assistance procedures were originally
issued at 49 CFR 1121.38 and 1121,

8This requirement was subsequently codified at
49 U.S.C. 10362(b)(6). Section 744(d), however, still
refers to section 205(d)(6).

9 As described, infra, the OFA statute is now
found at 49 U.S.C. 10904.

10 In the notice of proposed rulemaking in
Abandonment of Railroad Lines and
Discontinuance of Rail Service, Ex Parte No. 274
(Sub-No.2), 41 FR 31878, 31882 (July 30, 1976), the
ICC noted that it had already defined ‘“‘revenue
attributable,” “‘avoidable costs,” and ‘‘reasonable
return on the value,” as those terms are used in the
3R Act. It stated that

[b]ecause the same basic terminology is used in
the (3R Act) and in the new abandonment and
discontinuance provisions, the Commission
believes that the Congressional intent is that the
national standards should follow the conceptual
approach of the regional standard promulgated by
(RSPO) under the (3R Act). Consequently, the
regional standards are being used to provide the
foundation upon which the national standards will
be based. However, there are several areas . . . in
which the proposed rules differ from the regional
standards.
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subpart D, and are now found at 49 CFR
1152.27 and 1152, subpart D.11

The Staggers Rail Act of 1980, Pub. L.
No. 96-448, 94 Stat. 1895, further
revised section 10905. Section 402. The
6-month negotiating period was
shortened and when a carrier and
shipper could not agree to terms, the
ICC would set, and the carrier was
bound by, the purchase or subsidy
price. Hayfield Northern at 630-31.12

The ICCTA was the final legislative
action applicable to these regulations.
There was no change to 45 U.S.C.
744(c). The changes to section 744(d) do
not affect part 1155. The RSPO
statutes—49 U.S.C. 10361-64—were
repealed. Former 49 U.S.C. 10905 was
changed and is now found at 49 U.S.C.
10904, but the changes there do not
affect our analysis.13

Discussion and Conclusions

We are reexamining part 1155 because
of the changes made by the ICCTA, the
availability of our national subsidy
standards, and the likelihood that few
situations fall within the regional
subsidy framework. We propose to
remove these regulations.

As indicated, 45 U.S.C. 744 (c) and
(d), which pertain to the subsidies for
the continuation of rail freight service,
have not been repealed. Nevertheless,
the regulations at part 1155
implementing the statute were issued by
an office (RSPO) that has been abolished

11 The 4R Act made other changes that, although
not related to this proceeding, do concern a current
Board proceeding with similar issues. Section 309
of the 4R Act amended section 205(d) of the 3R Act
to require RSPO to develop standards for the
computation of subsidies for the continuation of rail
commuter services. RSPO issued the regulations on
August 3, 1976, 41 FR 32546. These standards are
now found at 49 CFR part 1157, subpart A (subsidy
standards). By notice of proposed rulemaking
served and published in the Federal Register on
June 12, 1997 (62 FR 32068) in Commuter Rail
Service Continuation Subsidies and Discontinuance
Notices, STB Ex Parte No. 563, the Board proposed
to remove from the Code of Federal Regulations the
regulations at 49 CFR part 1157 concerning subsidy
standards and also notices of the discontinuance of
commuter rail service (subpart B).

12 The Staggers Act modifications to section
10905 were designed to “‘assist shippers who are
sincerely interested in improving rail service, while
... protecting carriers from protracted legal
proceedings which are calculated merely to
tediously extend the abandonment process.” H.R.
Conf. Rep. No. 96-1430, p. 125, (1980), U.S. Code
Cong. & Admin. News. 1980, pp. 3978, 4157. See
Hayfield Northern at 630, n. 8.

13 Under section 10904, there are changes in time
limits and the way OFAs are handled. However,
when the Board is requested to establish the
amount of a subsidy, the amount of compensation
is “the difference between the revenues attributable
to that part of the railroad line and the avoidable
cost of providing rail freight transportation on the
line, plus a reasonable return on the value of the
line.” 49 U.S.C. 10904(f)(1)(C).

by the ICCTA.24 Further complicating
matters is the fact that under 45 U.S.C.
744(d)(1), the defunct RSPO is to
determine the terms a subsidizer is to
pay a designated operator.15 Moreover,
under 45 U.S.C. 744(d)(2), the term
reasonable return on value is to be
developed according to the standards of
205(d)(6) of the 3R Act, which, as noted,
was codified at the now repealed RSPO
statute, 49 U.S.C. 10362.

We also question the need for two sets
of subsidy regulations given the
similarities between the regional and
national standards.16 Given that the role
of the ICC in part 1155 was passive
(RSPO was to issue interpretations of its
standards and the parties were to
arbitrate certain disputes), using the
OFA standards for guidance in any
regional subsidy situations that might
arise may be sufficient. We seek
comments as to whether this is in fact
the case and the regional subsidy
standards can be eliminated in light of
the national standards, whether parts of
the regional subsidy standards should
be transferred to the national standards
to the extent that they are still pertinent,
or whether the regional subsidy
standards should be maintained as
currently codified.

Finally, there may be little, if any,
need for the regulations. Under 45
U.S.C. 744(a)(1) and (c)(1), the regional
subsidy program applies to a “‘rail
service on rail properties of a railroad in
reorganization” and is not available
‘“after 2 years from the effective date of
the [Plan] or more than 2 years after the
last rail service continuation payment is
received, whichever is later. * * *” We
guestion whether there are any railroads
in reorganization as defined by the
statute. In Consolidated Rail Corp. v.
Reading Co., 654 F. Supp. 1318, 1323
(Sp. Ct. RRRA 1987), a case involving
personal injury suits under the Federal

14 Under the regulations, that now-abolished
office has continuing responsibilities (issuing
interpretations, receiving estimates of subsidy
payments).

15 Section 744(d)(1) states that the terms
“revenue attributable,” “‘avoidable costs,” and
“reasonable management fee” are to be determined
by “‘the Office,” defined at 45 U.S.C. 702(12) as
RSPO.

16 Prior to the promulgation of its OFA
regulations, the ICC issued a notice of interim
procedures for handling abandonment and
discontinuance cases. It stated that it would “‘adopt
the same conceptual approach developed by (RSPO)
in connection with the regional subsidy program
authorized by the (3R Act) for the purposes of
issuing the subsidy payment.” Chicago and North
Western Transp. Co.-Abandonment, 348 I.C.C. 445,
454 (1976). The ICC noted that there were statutory
differences in two programs pertaining ““to the
exclusion of a management fee in the national
program, the inclusion of certain additional
costs. . ., and the basis upon which a reasonable
return is to be calculated.” Id.

Employer’s Liability Act, the court
stated that certain predecessor railroads
of Conrail were not railroads in
reorganization because they were no
longer “‘subject to a bankruptcy
proceeding.” These carriers had
undergone reorganization, final
consummation orders had been entered,
and the carriers had been discharged in
bankruptcy.1?

If, on the other hand, there are still
railroads in reorganization, or if the
focus of section 744 is rail service and
rail property, and not the status of the
entity owning the property, we must
still determine whether a regional
subsidy qualifies under section 744(c).
Because more than 20 years have passed
since the effective date of the Plan, the
issue also becomes whether any rail
service continuation payments are still
in effect or have expired within the last
2 years. As there might be some carriers
in this situation, we seek comment on
this issue.18

The Board preliminarily concludes
that the proposed removal of the rules,
if adopted, would not have a significant
effect on a substantial number of small
entities. The rules removal may be
necessary in light of the ICCTA.
Moreover, it appears that these rules do
not apply to many (if any) situations
and that there are other regulations
which may be useful to potential parties
interested in subsidizing the
continuation of rail service. The Board,
however, seeks comments on whether
there would be effects on small entities
that should be considered.

This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

List of Subjects in 49 CFR Part 1155

Railroads, Uniform System of
Accounts.

Decided: July 29, 1997.

17 The court noted (Id. at 1323, n.2) the following
consummation dates: Erie Lackawanna, Inc.
(November 30, 1982); Reading Co. (December 31,
1980); Penn Central Transportation Co. (October 24,
1978); Lehigh Valley Railroad Co. (September 1,
1982); and the Central of New Jersey (September 14,
1979).

18 There is currently pending before the Board a
proceeding in which relief is sought under 49 CFR
Part 1155. RailAmerica, Inc., and the Delaware
Valley Railway Company, Petition to Set Subsidy
Terms Under 45 U.S.C. 744(c) and 49 CFR part
1155, STB Finance Docket No. 33285. In response
to the petition, the Reading Company claims that
the Board has no authority to set a subsidy because
the Reading Company is not a “railroad in
reorganization.”
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By the Board, Chairman Morgan and Vice
Chairman Owen.

Vernon A. Williams,
Secretary.

PART 1155 [REMOVED]

For the reasons set forth in the
preamble and under the authority of 49
U.S.C. 721(a), title 49, chapter X of the
Code of Federal Regulations is proposed
to be amended by removing part 1155.

[FR Doc. 97-20993 Filed 8-7-97; 8:45 am]
BILLING CODE 4915-00-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 216

[Docket No. 970725179-7179-01; 1.D.
071497A]

RIN 0648—-AK33

Taking and Importing Marine
Mammals; Taking Ringed Seals
Incidental to On-Ice Seismic Activities

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking; receipt of a petition for
regulations and an application for a
small take exemption; request for
comment and information.

SUMMARY: NMFS has received an
application for renewal of a small take
exemption and implementing
regulations from BP Exploration
(Alaska) (BPXA), on behalf of itself and
several other oil exploration companies,
for a small take of marine mammals
incidental to winter seismic operations
in the Beaufort Sea, Alaska. As a result
of that application, NMFS is considering
whether to propose regulations that
would renew an authorization for the
incidental taking of a small number of
marine mammals. In order to decide
whether to promulgate these
regulations, NMFS must determine that
the takings will have a negligible impact
on the affected species and stocks of
marine mammals. NMFS invites
comment on the application and
suggestions on the structure and content
of regulations, if the application is
accepted.

DATES: Comments and information must
be postmarked no later than September
8, 1997.

ADDRESSES: Comments should be
addressed to Chief, Marine Mammal

Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Silver
Spring, MD 20910-3226. A copy of the
application may be obtained by writing
to the above address, or by telephoning
one of the persons below (see FOR
FURTHER INFORMATION CONTACT).

FOR FURTHER INFORMATION CONTACT:

Kenneth R. Hollingshead (301) 713—
2055 or Brad Smith, Western Alaska
Field Office, NMFS, (907) 271-5006.

SUPPLEMENTARY INFORMATION:
Background

Section 101(a)(5)(A) of the Marine
Mammal Protection Act (16 U.S.C. 1361
et seq.) (MMPA) directs the Secretary of
Commerce (Secretary) to allow, upon
request, the incidental, but not
intentional, taking of marine mammals
by U.S. citizens who engage in a
specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and regulations are issued.

Permission may be granted for periods
of 5 years or less if the Secretary finds
that the taking will have a negligible
impact on the species or stock(s), will
not have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses, and
regulations are prescribed setting forth
the permissible methods of taking and
the requirements pertaining to the
monitoring and reporting of such taking.

Summary of Application

OnJuly 11, 1997, NMFS received an
application for an incidental, small take
exemption under section 101(a)(5)(A) of
the MMPA from BPXA, on behalf of
itself, ARCO Alaska, Inc., Northern
Geophysical of America, Inc. and
Western Geophysical Co. to renew the
incidental take regulations found in 50
CFR part 216, subpart J, that govern the
taking of ringed seals (Phoca hispida)
incidental to seismic activities on the
ice, offshore Alaska, for a period of 5
years. The applicants state that these
activities are not likely to result in
physical injuries to, and/or death of, any
individual seals. Because seals are
expected to avoid the immediate area
around seismic operations, they are not
expected to be subject to potential
hearing damage from exposure to
underwater or in-air sounds from the
operations. Any takings of ringed seals
are anticipated to result from short-term
disturbance by noise and physical
activity associated with the seismic
operations.

The scope of the petition is limited to
pre-lease and post-lease seismic
exploration activities in state waters and
the Outer Continental Shelf in the

Beaufort Sea, offshore Alaska, during
the ice-covered seasons. Operations are
usually confined to January through
May. These seismic surveys will be
conducted using two types of energy
sources: (1) Vibroseis, which uses large
trucks with vibrators mounted on them,
that systematically put variable
frequency energy into the earth and (2)
waterguns or airguns carried by a sleigh
or other vehicle. Over the next 5-year
period, the applicants expect that on-ice
seismic activity will cover
approximately 22,500 line miles (4,500
line miles/year). This compares to
13,247 line miles in the aggegate, during
the past 5-year period.

Information Solicited

NMFS requests interested persons to
submit comments, information, and
suggestions concerning the application
for a small take exemption and the
structure and content of regulations if
the application is accepted. NMFS will
consider this information in
determining whether to accept the
application and, if so, in developing
proposed regulations to authorize the
taking. If NMFS proposes regulations to
allow this take, interested parties will be
given ample time and opportunity to
comment.

Dated: August 4, 1997.
Patricia A. Montanio,

Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 97—-20926 Filed 8-7-97; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[1.D. 073197B]

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public meeting.

SUMMARY: The New England Fishery
Management Council (Council) will
hold a 2-day public meeting to consider
actions affecting New England fisheries
in the exclusive economic zone.

DATES: The meeting will be held on
Wednesday, August 20, 1997, at 10 a.m.,
and on Thursday, August 21, 1997, at
8:30 a.m.

ADDRESSES: The meeting will be held at
the Colonial Hilton, 427 Walnut Street



42738

Federal Register / Vol. 62, No. 153 / Friday, August 8, 1997 / Proposed Rules

(Route 128 South), Wakefield, MA;
telephone (617) 245-9300. Requests for
special accommodations should be
addressed to the New England Fishery
Management Council, 5 Broadway,
Saugus, MA 01906-1097; telephone:
(617) 231-0422.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council
(617) 231-0422.

SUPPLEMENTARY INFORMATION:

August 20, 1997

The election of 1996-1997 Council
officers is scheduled to take place
immediately after introductions by the
Chairman. After the election, the
Monkfish Committee will provide an
update on committee progress to
finalize (monkfish) Amendment 9 to the
Northeast Multispecies Fisheries
Management Plan (FMP). During the
Scallop Committee Report, the Council
will initiate action on a framework
adjustment to the Atlantic Sea Scallop
Fishery Management Plan that would
further reduce fishing mortality on the
sea scallop resource (following on the
Plan Development Team’s scheduled
evaluation of the current management
measures). The committee will provide
an update on the Amendment 7 (fishing
effort consolidation) public hearing
document and Draft Supplemental
Environmental Impact Statement. There
also will be an update on discussions to
allow scallop fishing in areas now
closed for groundfish conservation. The
Aquaculture Committee will discuss
policy development, project selection
criteria, and procedures for Council
review of aquaculture proposals. Before

the meeting is adjourned for the day,
there will be reports from the Council
Chairman, Executive Director, NMFS
Regional Administrator, Northeast
Fisheries Science Center and Mid-
Atlantic Fishery Management Council
liaisons, and representatives of the
Coast Guard and the Atlantic States
Marine Fisheries Commission.

August 21, 1997

The Groundfish Committee will
recommend management of Atlantic
halibut under the Northeast
Multispecies FMP. The Council will
take final action on Framework
Adjustment 24 to the FMP, which
contains measures that would modify
the Gulf of Maine cod trip limit system,
allow vessels to carry-over a maximum
of 10 days-at-sea (DAS) to the following
fishing year, and provide exemptions for
vessels fishing in the NAFO Regulated
Area. The Lobster Committee Report
will forward recommendations on
management measures proposed by the
Atlantic States Marine Fisheries
Commission. The Gear Conflict
Committee will report on efforts to
facilitate resolution of the otter trawl
and lobster trap conflict in the Gulf of
Maine. The Professional Standards and
Practices Committee will propose
development of a fishermen’s logbook
that would contain a fishing year
calendar to track DAS, important
management information and other facts
useful to mariners such as tides, lunar
phases, etc. A scoping document that
would identify issues and suggest
proposals to eliminate inconsistencies
in vessel permit, upgrading, and
replacement provisions in different

fishery management plans will be
discussed by the Interspecies
Committee. There will be an update on
plans for Council scoping hearings on
Atlantic herring management. The
Council will also develop a
recommendation on applications for
herring joint ventures (JVs) and total
allowable levels of foreign fishing
(TALFF) from Lithuania and Estonia.
There will be a recommendation from
the Mid-Atlantic Plans Committee on
the management of the mahogany
quahog fishery in the Gulf of Maine
(proposed for inclusion in Amendment
10 to the Surf Clam and Ocean Quahog
Fishery Management Plan). The
committee will also present its
recommendations on applications for
mackerel JV and TALFF from Lithuania
and Estonia and on the Mid-Atlantic
Fishery Management Council’s annual
squid, mackerel, and butterfish
specifications, including the issue of
mackerel JV. The Council will adjourn
the meeting after the conclusion of any
other outstanding business.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or
otherauxiliary aids should be directed to
Paul J. Howard (SEE ADDRESSES) at least
5 days prior to the meeting date.

Authority: 16 U.S.C. 1801 et. seq.
Dated: August 4, 1997
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97—20955 Filed 8-7-97; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE
Forest Service

Lower Eldorado Ecosystem
Management Project, Clearwater
National Forest, Clearwater County,
Idaho

AGENCY: Forest Service, USDA.

ACTION: Notice; intent to prepare
environmental impact statement.

SUMMARY: The Forest Service will
prepare an environmental impact
statement (EIS) to disclose the
environmental effects of proposed
timber harvest which would remove
approximately 18.7 million board feet of
timber from 2,146 acres and build 6.2
miles of new roads. To improve
watershed conditions, the proposal
would also close up to 30 miles of roads
in the area which are no longer needed.

The area is located on the Pierce
District of the Clearwater National
Forest, Townships 33, 34, and 35 North,
Ranges 6 and 7 East, Boise Meridian.

The purpose of the proposal and
subsequent effects analysis is to meet
the intent of the Clearwater Forest Plan,
using an ecosystem management
approach for the 13,995 acre analysis
area. Management Areas (MA) within
the analysis area include: MA-E1,
emphasizing growth and yield of timber;
MA-C4, emphasizing big game winter
range and timber production; MA-M1,
emphasizing research natural areas;
MA-M2, emphasizing riparian
management; and MA-A6, emphasizing
historic travel routes.

DATES: Comments concerning the scope
of the analysis should be received in
writing by September 22, 1997.
ADDRESSES: Send written comments to
Douglas Gober, District Ranger, Rt. 2,
Box 191, Kamiah, ID 83536.

FOR FURTHER INFORMATION CONTACT:

Lois Hill, EIS Project Team Leader, (208)
935-2513.

SUPPLEMENTARY INFORMATION: In
response to the public demand for
sustainable forest management, the
Forest Service has developed an
ecologically based, integrated resource
approach to the management of National
Forest lands. ““Ecosystem Management”
means recognizing the complexity and
interdependencies of resources within
ecosystems, so the effects of
management actions can be predicted
and monitored after activities occur.

A landscape level vegetation
assessment was conducted in 1996. The
results indicate that the present species
and age class distributions in this area
would not have occurred under natural
conditions. Large numbers of small trees
are present, due to over fifty years of
wildfire suppression. Crowded stands
are susceptible to root rot pathogens,
bark beetles, defoliators, and dwarf
mistletoe. The loss of western white
pine through blister rust, along with fire
suppression, has led to a percentage of
grand fir in many stands which is much
higher than that which occurred
historically. The 1996 assessment also
indicated that late mature stands are
lacking in this area, and often occur in
smaller patches than would have
occurred naturally. Natural patch sizes
in this area ranged up to 20,000 acres.

The proposed action is designed to
restore terrestrial and aquatic ecosystem
health, and to provide benefits to people
within the capabilities of the ecosystem.
Vegetation treatments to reintroduce
western white pine would be
considered. Prescribed regeneration and
intermediate harvest would improve
forest composition and function.
Commercial and precommercial
thinning would improve species
composition, moving toward a mix more
consistent with historical conditions.
Intermediate treatments in over-stocked,
stressed sites would target grand fir,
while maintaining desirable seral
species such as western white pine,
ponderosa pine, and western larch.
Silvicultural management practices
would be analyzed for their potential to
keep old stands longer. Dead and dying
timber in the area would be salvaged.

The proposal includes timber harvest
of varying intensities, from
rehabilitation only (slashing
nonmerchantable dead trees and
replanting) to clearcuts with reserve
trees. Harvest practices may not follow
traditional unit configurations or

prescriptions. The natural changes in
tree densities, natural history, and
health of the landscape will dictate how
areas would be treated. Biological
corridors and riparian areas in the
natural landscape would be considered,
as well as human imposed landscapes
and restrictions such as visual quality
corridors, cultural sites, and recreation
areas. Harvest prescriptions may be
scattered, span large areas, or overlap.

Because some streams in the area are
not meeting desired instream conditions
for cobble embeddedness, erosion
sources in the watershed would be
corrected by closing and stabilizing
roads that are no longer needed. Culvert
replacements, riparian planting,
instream rock and woody debris
clusters, channel constriction structures,
log drop structures. and sediment traps
would be proposed to improve fish
habitat conditions or accessibility. The
proposal would also include riparian
planting to improve stream shading and
woody debris availability.

Views from the Lewis and Clark trail,
which runs through a portion of the
analysis area, would be protected
through site specific silvicultural
prescriptions.

The decision to be made is what, if
anything, should be done to address the
following issues in the Lower Eldorado
Project Area: (a) Treating vegetation to
respond to concerns about overly dense
stands; (b) increasing patch sizes to
more closely resemble landscape
patterns that occurred historically,
while retaining as much of the late
successional component as possible; (c)
preserving scenic quality near the Lewis
and Clark trail for the long term; (d)
managing the road system to improve
watershed conditions while maintaining
an adequate long term transportation
system in the area; and (e) increasing
timber productivity and contributing to
the Forest’s sustained yield of timber
products.

Preliminary alternatives to the
proposed action have been developed in
response to issues raised during internal
scoping. They include: (a) An
alternative which would propose no
timber harvest adjacent to the Lewis and
Clark Trail; (b) an alternative which
would minimize new road construction;
and (c) an alternative which would
reduce overabundant immature and
mature stands in the Lolo drainage;
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Public participation will be an
important part of the analysis. Internal
scoping began with the development of
the Pierce Ranger District Five Year Plan
in early January, 1997. External scoping
will begin with this notice. Public
meetings to announce this proposal,
including at least one field review of the
project area, will be scheduled between
July and September of 1997. Issues
which emerge from internal and
external scoping will be used to develop
additional alternatives to this proposal.

The lead agency for this project is the
U.S. Forest Service. The Forest Service
will cooperate with other Federal
agencies, as well as County, State, and
tribal governments who display an
interest in the project, and who require
assessment and concurrence.

The responsible official for decisions
regarding this analysis is James Caswell,
Clearwater National Forest Supervisor.
His address is 12730 Highway 12,
Orofino, ID 83544.

The draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and available for public
review in January, 1998. At that time,
the EPA will publish a Notice of
Availability of the draft EIS in the
Federal Register. The comment period
on the draft environmental impact
statement will be 45 days from the date
the Environmental Protection Agency
publishes the notice of availability in
the Federal Register. The final EIS is
scheduled to be completed by May,
1998.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them

and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act of 40 CFR
1503.3 in addressing these points.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be considered part of the public record
on this proposed action and will be
available for public inspection.
Comments submitted anonymously will
be accepted and considered; however,
whose who submit anonymous
comments will not have standing to
appeal the subsequent decision under
36 CFR part 215 or 217.

Dated: July 31, 1997.
James L. Caswell,
Forest Supervisor.
[FR Doc. 97-20932 Filed 8-7-97; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Treasure Mountain Winter Sports Area
Conceptual Development Plan;
Kootenai National Forest, Lincoln
County, Montana

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare
environmental impact statement.

SUMMARY: The USDA, Forest Service,
will prepare an environmental impact
statement (EIS) to develop the Treasure
Mountain Winter Sports Area which
includes management of a 1,700+/ —acre
tract of land of which approximately
242 acres would be devoted to alpine

ski trail development. The ski area
would have a vertical rise of 2,700 feet
with the potential to increase to 3,500
feet and would include a separate
beginner/teaching slope with its own
chairlift as well as trails and chairlifts
for novice, low intermediate,
intermediate, advanced intermediate
and expert skiers. The proposal includes
the construction of ski trails, chair lifts,

base lodge and facilities and parking
facilities. The base lodge will provide
the full range of skier services including
food service, rest rooms, lockers, rental,
retail and first aid. The proposal also
includes a forest plan amendment to
change Kootenai Forest land allocations
from MAS8 (Proposed Wilderness), MA—
13 (Designated Old-growth), MA-14
(Grizzly Bear habitat) and MA-16
(Timber with viewing allocation) to
MAG6 (Developed Recreation).

The proposed Treasure Mountain
Winter Sports Area is approximately
five miles west of US Highway 2 and
one mile south of Libby in Lincoln
County, Montana, ninety miles south of
the Canadian border and thirty miles
east of the Idaho border. The proposed
ski area is located adjacent to the
Cabinet Mountain Wilderness Area and
within the Municipal Watershed for the
town of Libby, Montana. Approximately
half of the proposed ski area is located
within the Inventoried Roadless Area
#671—Cabinet Face East. The decision
area is also occupied Grizzly Bear
habitat.

DATES: Written comments and
suggestions should be received on or
before September 8, 1997.

ADDRESSES: The Responsible Official is
Robert L. Schrenk, Forest Supervisor,
Kootenai National Forest. Written
comments and suggestions concerning
the scope of the analysis should be sent
to Lawrence A. Froberg, District Ranger,
Libby Ranger District, 12557 US Hwy 37
N, Libby, Montana, 59923.

FOR FURTHER INFORMATION CONTACT: Tim
Charnon, Project Coordinator, Libby
Ranger District. Phone: (406) 293-7773.

SUPPLEMENTARY INFORMATION:
Historical Context

A preliminary proposal for the
Treasure Mountain Winter Sports Area
was presented to the Libby Ranger
District, U.S. Forest Service, Libby,
Montana, in September 1990. This was
followed by a request for land
designation change presented to the
U.S. Senate in 1991. An evaluation of
the proposed Treasure Mountain Winter
Sports Area was compiled in June 1992
followed by modifications to the
evaluation in 1994. In March 1995, the
Lincoln County Economic Development
Council was presented with a
Conceptual Development Plan and
Feasibility Study prepared by Barnhart
Malcolm, Inc. The evaluation of this
report was that the proposed Treasure
Mountain Winter Sports Area site has
superior physical attributes for regional
destination alpine ski potential
customers to generate cumulative
positive cash flow. Finally, in November
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1995, the U.S. Department of Commerce
Economic Development Administration
awarded the Lincoln County Economic
Development Council a long-term
Economic Deterioration Adjustment
Strategy Grant to provide the final
information needed to determine the
feasibility of development of the
Treasure Mountain site.

Proposed Action

LCEDC resubmitted the proposal for
the Treasure Mountain Winter Sports
Area to the Libby Ranger District, on
October 23, 1996. Based on this
proposal the decisions to be made are:

Should a Special Use Permit be authorized
for Treasure Mountain Winter Sports Area
and if so how and under what conditions,

What mitigation measures would be
required for protection of National Forest
resources, and

Are Forest Plan amendments necessary to
proceed with the Proposed Action within the
decision area. If so, what are they and are
they significant amendments?

The Kootenai National Forest Land
and Resource Management Plan
provides overall management objectives
in individual delineated management
areas (MA’s). The decision area is
allocated to MA-8 (Recreation
wilderness), MA-13 (Designated Old-
growth), MA-14 (Grizzly Bear habitat)
and MA-16 (Timber with viewing
allocation).

Preliminary Issues

Several preliminary issues of concern
have been identified by the Forest
Service. These issues are briefly
described below:

¢ Potential impacts to grizzly bear
(the proposed ski area is within
designated grizzly bear habitat).

« Potential effects to the Libby
municipal watershed.

¢ Potential impacts on the Cabinet
Mountain Wilderness (adjacent to the
proposed ski area).

« Potential socio-economic effects
(market demand and need for the ski
resort).

Public Involvement and Scoping

Public participation is an important
part of the analysis, commencing with
the initial scoping process (40 CFR
1501.7), which will occur August 1997
to September 1997. In addition, the
public is encouraged to visit with Forest
Service officials at any time during the
analysis and prior to the decision. The
Forest Service will be seeking
information, comments, and assistance

from Federal, State, and local agencies
and other individuals or organizations
who may be interested in or affected by
the proposed action. The proposed
project will be presented at two Open
Houses at the Libby City Hall, 952 E.
Spruce, on August 14, 1997. The
presentations will be at 10:00 am and at
7:00 pm. Representatives from Lincoln
County Economic Development Council
(LCEDC) and the Kootenai National
Forest will be available at the open
houses to discuss the proposed project
and provide additional information.

Comments from the public and other
agencies will be used in preparation of
the Draft EIS. The scoping process will
be used to:

1. Identify potential issues.

2. ldentify major issues to be analyzed
in depth.

3. Identify alternatives to the proposed
action.

4. Identify potential environmental
effects of the proposed action and
alternatives (i.e. direct, indirect, and
cumulative effects).

5. Determine potential cooperating
agencies and task assignments.

The Forest Service will consider a
range of alternatives. One of these will
be the “‘no action” alternative, in which
none of the proposed activities would
be implemented. Additional alternatives
will examine varying levels and
locations for the proposed activities to
achieve the proposal’s purposes, as well
as to respond to the issues and other
resource values.

The EIS will analyze the direct,
indirect, and cumulative environmental
effects of the alternatives. Past, present,
and projected activities on both private
and National Forest lands will be
considered. The EIS will disclose the
analysis of site-specific mitigation
measures and their effectiveness.

Estimated Dates for Filing

The draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public review by January, 1998. At that
time EPA will publish a notice of
availability of the draft EIS in the
Federal Register. The comment period
on the draft EIS will be 45 days from the
date the EPA publishes the notice of
availability in the Federal Register.

The final EIS is scheduled to be
completed in September, 1998. In the
final EIS, the Forest Service is required
to respond to comments and responses
received during the comment period
that pertain to the environmental

consequences discussed in the draft EIS
and applicable laws, regulations, and
policies considered in making a
decision regarding the proposal.

Reviewer’s Obligations

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage may be waived or
dismissed by the courts. City of Angoon
v. Hodel, 803 F. 2d 1016, 1022 (9th Cir.
1986) and Wisconsin Heritages, Inc. v.
Harris, 490 F. Supp. 1334, 1338 (E.D.
Wis. 1980). Because of these court
rulings, it is very important that those
interested in this proposed action
participate by the close of the 45 day
comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider and
respond to them in the final EIS.

To be most helpful, comments on the
draft EIS should be as specific as
possible and may address the adequacy
of the statement or the merit of the
alternatives discussed. Reviewers may
wish to refer to the Council on
Environmental Quality regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.

Responsible Official

Robert L. Schrenk, Forest Supervisor,
Kootenai National Forest, 506 US
Highway 2 West, Libby, MT 59923 is the
Responsible Official. As the Responsible
Official | will decide which, if any, of
the proposed projects will be
implemented. | will document the
decision and reasons for the decision in
the Record of Decision. That decision
will be subject to Forest Service Appeal
Regulations.

Dated: July 31, 1997.
Robert L. Schrenk,
Forest Supervisor.
[FR Doc. 97—20898 Filed 8—7-97; 8:45 am]
BILLING CODE 3410-11-M
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DEPARTMENT OF AGRICULTURE
Forest Service

Supplement for Hamm-Hasloe
Reforestation; Stanislaus National
Forest, Groveland Ranger District;
Notice of Intent To Prepare a
Supplement to an Environmental
Impact Statement

The Department of Agriculture, Forest
Service will prepare a supplement to the
Hamm-Hasloe environmental impact
statement (EIS) for a proposal to reforest
the Hamm-Hasloe Fire Area which was
burned in the Stanislaus Complex Fires
of 1987. An estimated 45 units,
approximately 1,500 acres, (the original
project area totals 15,045 acres) will be
analyzed due to changing conditions on
the ground since the original decision
was made.

The project area is located in both
Tuolumne and Mariposa Counties in the
following townships, ranges and
sections (Mount Diablo Meridian):
Portions of sections 25, 26, T.1S.,
R.16E.. Portions of sections 7, 16, 17, 21,
26-28, 34-36, T.1S., R.17E.. Portions of
sections 1, 3-5, 10-12, 14, 22-26, 32,
34, 35, T.2S., R.17E.. Portions of
sections 5-8, 17, 18, 30, T.2S., R.18E..
Portions of sections 1, 5, T.3S., R.17E..

This analysis and referenced
document will follow the direction
contained in the Record of Decision for
the Final Environmental Impact
Statement for Vegetation Management
for Reforestation in Region Five,
California which was signed February
13, 1989 by Regional Forester Paul
Barker. The selected alternative in this
Record of Decision calls for local
management flexibility in selecting the
appropriate vegetation management
methods for reforestation. The actions
proposed in the Hamm-Hasloe
Reforestation EIS Supplement will also
be consistent with the Stanislaus
National Forest Land and Resource
Management Plan.

Units will be evaluated for site
preparation prior to tree planting. Only
these treatments will be modified under
this supplement, subsequent tree
planting and release treatments are
already covered in the existing EIS and
will still be implemented as analyzed
under that document. Treatments
analyzed will include; mechanical and
hand treatments, aerial and ground
application of herbicides, and control
burning. Alternatives developed could
include combinations of treatments as
well as no action. Most of the new
treatment prescriptions will involve
removal of brush which is now too tall
to spray by hand.

Federal, State, and local agencies, and
interested individuals or groups are
invited to participate in the scoping
process. Letters will be sent to all
individuals and groups who received a
copy of the original EIS and expressed
interest and concerns during the
original project scoping. No scoping
meetings are planned for this project.
This process will include:

1. Identification of potential issues or
concerns.

2. ldentification of issues to be analyzed
in depth.

3. Elimination of issues which have
been covered by a previous
environmental review.

4. Determination of potential
cooperating agencies and assignment
of responsibilities.

Following the environmental analysis
the Supplement is expected to be made
available for public review by October
1997. The Supplement and Record of
Decision is estimated to be completed
by November 1997.

The comment period on the draft
supplement will be 45 days from the
date the Environmental Protection
Agency’s notice of availability appears
in the Federal Register. It is very
important that those interested in the
management of the Hamm-Hasloe area
participate at that time. To be the most
helpful, comments should be as specific
as possible and may address the
adequacy of the statement or the merits
of the alternatives discussed (see The
Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3). In addition, Federal court
decisions have established that
reviewers must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewers’ position and contentions,
Vermont Yankee Nuclear Power Corp. v
NRDC, 435 U.S. 519, 553 (1978), and
that environmental objections that could
have been raised at the draft stage may
be waived if not raised until after
completion of the final document.
Wisconsin Heritages, Inc. v Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
The reason for this is to ensure that
substantive comments and objections
are made available to the Forest Service
at a time when they can meaningfully
consider them and respond to them in
the final document.

Glenn Gottschall, Acting Forest
Supervisor, Stanislaus National Forest,
Sonora, California is the responsible
official.

Written comments and suggestions
concerning this project or analysis

should be addressed to Calvin Bird,

Groveland District Ranger, 24545

Highway 120, Groveland, CA, 95321.

Additional information can be obtained

through John Schmechel, District

Silviculturist, at the above address.
Dated: July 30, 1997.

David M. Freeland,

Acting Forest Supervisor.

[FR Doc. 97-20931 Filed 8-7-97; 8:45 am]

BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Proposed Change to the
Natural Resources Conservation
Service’s National Handbook of
Conservation Practices

AGENCY: Natural Resources
Conservation Service (NRCS), U.S.
Department of Agriculture, New York
State Office.

ACTION: Notice of availability of
proposed changes in the NRCS National
Handbook of Conservation Practices,
Section IV of the New York State NRCS
Field Office Technical Guide (FOTG) for
review and comment.

SUMMARY: It is the intention of NRCS to
issue a series of new conservation
practice standards in its National
Handbook of Conservation Practices.
These new standards include: Waste
Management System (NY312), Roof
Runoff Management System (NY558),
Manure Field Piles (NY193), and
Riparian Forest Buffer (NY391).
DATES: Comments will be received until
September 8, 1997.
FOR FURTHER INFORMATION CONTACT:
Inquire in writing to Richard D.
Swenson, State Conservationist, Natural
Resources Conservation Service (NRCS),
441 S. Salina Street, Fifth Floor, Suite
354, Syracuse, New York, 13202—-2450.
Copies of these standards are
available from the above individual.
SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agricultural
Improvement and Reform Act of 1996
states that revisions made after
enactment of the law to NRCS State
technical Guides used to carry out
highly erodible land and wetland
provisions of the law shall be made
available for public review and
comment. For the next 30 days the
NRCS will receive comments relative to
the proposed changes. Following that
period a determination will be made by
the NRCS regarding disposition of those
comments and a final determination of
change will be made.
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Dated: July 31, 1997.
Richard D. Swenson,

State Conservationist, Natural Resources
Conservation Service, Syracuse, NY.

[FR Doc. 97-20930 Filed 8-7-97; 8:45 am]
BILLING CODE 3410-16-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Proposed Collections and Comment
Request for Surveys in the Benefit/
Cost Analysis of the Javits-Wagner-
O’Day Program

AGENCY: Committee for Purchase from
People Who Are Blind or Severely
Disabled.

ACTION: Notice of request for public
comment on proposed collections of
information.

SUMMARY: The Committee for Purchase
from People Who Are Blind or Severely
Disabled (the Committee) is inviting
public comment on proposed collection
of information requests to be submitted
for approval by Office of Management
and Budget (OMB) as required by the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35). The Committee is
seeking public comment on three
surveys being developed for the
comprehensive Benefit/Cost Analysis of
the JWOD Program. One request is for
renewal with revisions of a survey for
follow-up interviews with individuals
who are blind or have other severe
disabilities employed on contracts
authorized under the Javits-Wagner-
O’Day (JWOD) Act. The other request is
for approval of two related surveys of
state and local private nonprofit
agencies that participate in the JWOD
Program or are affiliated with National
Industries for the Blind (NIB) or NISH.

DATES: Submit comments on or before
October 7, 1997.

ADDRESSES: Written comments and
requests for copies of the proposed
information collection instruments
should be submitted to Sheryl Kennerly,
Committee for Purchase from People
Who Are Blind or Severely Disabled,
1735 Jefferson Davis Highway, Suite
403, Arlington, VA 22202. Comments
and requests may be submitted by
electronic mail at: skennerl@jwod.gov.

FOR FURTHER INFORMATION CONTACT:
Sheryl Kennerly, Committee for
Purchase from People Who Are Blind or
Severely Disabled, 1735 Jefferson Davis
Highway, Suite 403, Arlington, VA
22202, phone: 703-603-7740, fax: 703—
412-7113.

SUPPLEMENTARY INFORMATION: The JWOD
Act prescribes that: “The Committee
shall make a continuing study and
evaluation of its activities under this
Act for the purpose of assuring effective
and efficient administration of this Act.
The Committee may study (on its own
or in cooperation with other public or
nonprofit private agencies) (1) problems
related to the employment of the blind
and of other severely handicapped
individuals * * *” (41 U.S.C. 47(e)).

As part of the effort to evaluate its
activities and study the employment of
individuals who are blind or severely
disabled, the Committee has initiated a
comprehensive analysis of benefits and
costs of the JWOD Program. The survey
instruments included in the requests for
OMB approval are required to collect
data for determining the benefits and
costs of the JWOD Program to
individuals who are blind or have other
severe disabilities, to the nonprofit
agencies that employ these individuals,
and to society in general, particularly
taxpayers.

The Committee specifically seeks
public comment on these instruments
to: (1) evaluate whether the proposed
collections of information are necessary
for the proper performance of the
functions of the Committee; (2) evaluate
the accuracy of the estimate of burden
for the proposed collections of
information; (3) enhance the quality,
utility, and clarity of the information to
be collected; and, (4) minimize the
burden of the collections of information
on those who are to respond. Comments
should reference the title of the survey
to which they apply.

Title: IWOD Employee Follow-Up
Survey.

Type of Review: Reinstatement with
revisions.

Frequency: One-time.

Affected Public: Individuals who are
blind or severely disabled and who
participated in the baseline surveys for
this study.

Burden Estimate:

Responses: 611

Total Burden Hours: 391 hours

Average Burden per respondent: 38
minutes

Abstract: The burden estimate above
is based on actual use of the previously
approved survey in baseline interviews
with the same individuals who will
participate in interviews using the
revised follow-up survey. This estimate
includes the average length of
interviews in the baseline stage. Actual
interview times vary between
individuals depending on the type of
disability. Individuals who responded
to the baseline interviews have been

informed of the intent and purpose of
this survey and agreed to participate.
The follow-up survey is being revised
based on comments and issues
identified during the baseline
interviews.

Title: Survey of JWOD Participating
Agencies.

Type of Review: New Collection.

Frequency: One-time.

Affected Public: State and local
nonprofit agencies (NPASs) that have
been authorized to participate in the
JWOD Program.

Burden Estimate:

Responses: 624
Burden Hours: 624 Hours.

The Committee is particularly
interested in comments from the
affected public on the accuracy of
burden hours estimate and the fully-
loaded labor costs per hour for
personnel who would be responding to
this survey.

Abstract: JWOD goods and services
are provided through State and local
nonprofit agencies (NPAs) that employ
individuals who are blind or have other
severe disabilities. In addition to the
benefits that accrue to individuals
employed on JWOD contracts, the study
methodology identifies potential
impacts on the NPAs that are measured
by this survey: (1) increased or reduced
non-JWOD sales; (2) induced or
suppressed charitable donations; and,
(3) shortfall or excess of JWOD product
or service provision costs. Data will be
requested for the year before the NPA
began participating in the program and
for the following five years for a before/
after analysis.

Title: Survey of Other Agencies
Associated With National Industries for
the Blind (NIB) or NISH.

Type of Review: New collection.

Frequency: One-time.

Affected Public: State and local
nonprofit agencies (NPA) that are
associated with NIB or NISH, for the
purpose of participating in the JWOD
Program, but have not yet received
authorization to provide a product or
service under the JWOD Program.

Burden Estimate:

Responses: 300
Burden Hours: 300 Hours.

The Committee is particularly
interested in comments from the
affected public on the accuracy of
burden hours estimate and the fully-
loaded labor costs per hour for
personnel responding to this survey.

Abstract: NPAs that are interested in
participating in the JWOD Program must
be associated with one of the central
nonprofit agencies, NIB or NISH,
designated by the Committee to
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facilitate their participation in the
program. NIB and NISH, predominantly
NISH, have about 1,000 associated
NPAs that are interested in participating
in the JWOD Program but have not yet
received authorization to provide a
particular JWOD product or service. A
sample of these organizations will
receive a survey very similar to the one
being used for JWOD-participating
NPAs with some differences in
questions. Data will be used as a
comparison to augment analysis of
impacts on JWOD-participating NPAs.
Dated: August 5, 1997.
G. John Heyer,
General Counsel.
[FR Doc. 97-21000 Filed 8-7-97; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to the procurement
list.

SUMMARY: This action adds to the
Procurement List services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

EFFECTIVE DATE: September 8, 1997.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603—-7740.
SUPPLEMENTARY INFORMATION: On June
13 and 20, 1997, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notices
(62 FR 32288 and 33585) of proposed
deletion from and proposed additions to
the Procurement List.

Additions

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the services and impact of the additions
on the current or most recent
contractors, the Committee has
determined that the services listed
below are suitable for procurement by

the Federal Government under 41 U.S.C.

46-48c and 41 CFR 51-2.4.

| certify that the following action will
not have a significant impact on a
substantial number of small entities.

The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
services to the Government.

2. The action will not have a severe
economic impact on current contractors
for the services.

3. The action will result in
authorizing small entities to furnish the
services to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the services proposed
for addition to the Procurement List.

Accordingly, the following services
are hereby added to the Procurement
List:

Janitorial/Custodial

Puget Sound Naval Shipyard
Bremerton, Washington

Mailroom Operation

Fort Bragg, North Carolina

This action does not affect current
contracts awarded prior to the effective
date of this addition or options that may
be exercised under those contracts.

Deletion

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action does not appear to have
a severe economic impact on future
contractors for the commodity.

3. The action will result in
authorizing small entities to furnish the
commodity to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodity
proposed for deletion from the
Procurement List.

The following commodity has been
proposed for deletion from the
Procurement List:

Tape, Pressure-Sensitive

7510-00-680-2470
Dated: August 5, 1997.

G. John Heyer,

General Counsel.

[FR Doc. 97-20997 Filed 8—-7-97; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled

ACTION: Proposed additions to
procurement list.

SUMMARY: The Committee has received
proposals to add to the Procurement List
commodities and a service to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: September 8, 1997.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and service
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities.

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and service to the
Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the commodities and
service.

3. The action will result in
authorizing small entities to furnish the
commodities and service to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
service proposed for addition to the
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Procurement List. Comments on this
certification are invited. Commenters
should identify the statement(s)
underlying the certification on which
they are providing additional
information.

The following commodities and
service have been proposed for addition
to Procurement List for production by
the nonprofit agencies listed:

Commodities

Office and Miscellaneous Supplies

(Requirements for the Lackland Air
Force Base, Texas)

NPA: San Antonio Lighthouse, San
Antonio, Texas

Ribbon, Typewriter

7510-01-233-0033

NPA: Charleston Vocational
Rehabilitation Center, Charleston
Heights, South Carolina

Folder, Modular Disability
Jacket #414-80
NPA: The Clovernook Center,

Opportunities for the Blind,
Cincinnati, Ohio

Service
Food Service Attendant

Naval Air Station

Jacksonville, Florida

NPA: Goodwill Industries of Central
Florida, Orlando, Florida.

G. John Heyer,

General Counsel.

[FR Doc. 97-20998 Filed 8-7-97; 8:45 am]

BILLING CODE 6353-01-P

8410-01-413-5800
8410-01-413-5855
8410-01-413-5860
8410-01-413-5864
8410-01-413-5872
8410-01-413-5875
8410-01-413-5877
8410-01-413-5880
8410-01-413-5881
8410-01-413-5883
8410-01-413-5884
8410-01-413-5886
8410-01-413-5887
8410-01-413-5888
8410-01-413-5889
G. John Heyer,
General Counsel.

[FR Doc. 97-20999 Filed 8-7-97; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Proposed Additions to the
Procurement List; Correction

In the document appearing on page
34686, FR Doc. 97-16920, in the issue
of June 27, 1997, in the second column,
the NSNs listed for Slacks, Woman'’s,
USMC should read as follows:

8410-01-413-5188
8410-01-413-5189
8410-01-413-5190
8410-01-413-5193
8410-01-413-5194
8410-01-413-5195
8410-01-413-5196
8410-01-413-5245
8410-01-413-5248
8410-01-413-5256
8410-01-413-5258
8410-01-413-5259
8410-01-413-5260
8410-01-413-5262

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 913]

Grant of Authority for Subzone Status
Unifi, Inc. (Polyester Yarn), Yadkinville,
North Carolina

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a—81u) (the FTZ Act), the Foreign-
Trade Zones Board (the Board) is
authorized to grant to qualified
corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,;

Whereas, an application from the
North Carolina Department of
Commerce, grantee of Foreign-Trade
Zone 66, for authority to establish
special-purpose subzone status for the
polyester yarn manufacturing plant of
Unifi, Inc., in Yadkinville, North
Carolina, was filed by the Board on
April 10, 1997, and notice inviting
public comment was given in the
Federal Register (FTZ Docket 28-97, 62
FR 19546, 4-22-97); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the

requirements of the FTZ Act and
Board’s regulations are satisfied, and
that approval of the application is in the
public interest;

Now, therefore, the Board hereby
grants authority for subzone status at the
Unifi, Inc., plant in Yadkinville, North
Carolina (Subzone 66C), at the location
described in the application, subject to
the FTZ Act and the Board’s regulations,
including §400.28.

Signed at Washington, DC, this 30th day of
July 1997.

Robert S. LaRussa,
Acting Assistant Secretary of Commerce for
Import Administration, Alternate Chairman,
Foreign-Trade Zones Board.

Attest:
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 97-20936 Filed 8-7-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-475-801]

Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof From the United Kingdom;
Notice of United States Court of
International Trade Decision

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of court decision.

SUMMARY: On June 18, 1997, in FAG
U.K. et al. v United States, Slip Op. 97—
77 (FAG U.K.), the United States Court
of International Trade (CIT) affirmed the
Department of Commerce’s (the
Department) final result of
redetermination pursuant to court
remand (final remand results) of the
final results of the fourth administrative
review of the antidumping duty order
on antifriction bearings (other than
tapered roller bearings) and parts
thereof from the United Kingdom (final
results).t The CIT has now entered final
judgment on all issues. The final results

1 Antifriction Bearings (Other Than Tapered
Roller Bearings) and Parts Thereof From France, et
al.; Final Results of Antidumping Duty
Administrative Reviews, Partial Termination of
Administrative Reviews, and Revocation in Part of
Antidumping Duty Orders (60 FR 10,900 (Feb. 28,
1995)), as amended by Antifriction Bearings (Other
Than Tapered Roller Bearings) and Parts Thereof
From France; Amendment to Final Results of
Antidumping Duty Administrative Reviews and
Rescision of Partial Revocation of Antidumping
Duty Order (60 FR 16,608 (March 31, 1995))
(Amended Final Results) (collectively “final
Results”).
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covered the period May 1, 1992 through
April 30, 1993.

EFFECTIVE DATE: August 8, 1997.

FOR FURTHER INFORMATION CONTACT: J.
David Dirstine or Richard Rimlinger,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th and Constitution
Avenue, N.W., Washington D.C. 20230;
telephone (202) 482-4733.

SUPPLEMENTARY INFORMATION:
Background

On November 1, 1996, the CIT in FAG
U.K. et al. v. United States, Slip Op. 96—
177, remanded the final results to the
Department to: (1) Utilize the tax-
neutral methodology for adjusting for
value-added taxes (VAT) approved by
the United States Court of Appeals for
the Federal Circuit (CAFC) in Federal-
Mogul Corp. v. United States, 63 F.3d
1572 (Fed. Cir. 1995) (see final
redetermination); (2) correct the
computer program so that the insurance
values reported in dollars are not further
converted; (3) correct the computer
program so that the VAT is only applied
to the HEDGE value once; and (4)
correct a clerical error with respect to
FAG-Barden’s U.S. sales. The
Department complied with the CIT’s
order and, on February 14, 1997,
submitted the final remand results to
the CIT.

The recalculated, weighted-average
percentage dumping margins for NSK—
RHP and FAG-Barden during the period
May 1, 1992, through April 30, 1993, for
ball bearings (BBs) and cylindrical roller
bearings (CRBs) were as follows:

The United King-
Company dom
BBs CRBs
NSK-RHP ......cccovvrnennn. 14.49 20.03
FAG-Barden .................. 4.65 8.22

On June 18, 1997, in FAG U.K,, the
CIT affirmed the Department’s final
remand results and entered final
judgment on all issues.

In its decision in Timken Co. v.
United States, 893 F.2d 337 (Fed. Cir.
1990) (Timken), the CAFC held that,
pursuant to 19 U.S.C. 1516a(e), the
Department must publish a notice of a
court decision which is not ““in
harmony” with a Department
determination and must suspend
liquidation of entries pending a
“‘conclusive” court decision. The CIT’s
decision on June 18, 1997, constitutes a
decision not in harmony with the
Department’s final results. Publication
of this notice fulfills this obligation.

Pursuant to the decision in Timken,
the Department must continue the

suspension of liquidation of the subject
merchandise pending the latter of the
expiration of the period for appeal or
the conclusion of any appeal. Further,
absent an appeal or, if appealed, upon
a “‘conclusive’ court decision affirming
the CIT’s opinion, the Department will
amend the final results of the fourth
administrative review of the
antidumping duty order on antifriction
bearings (other than tapered roller
bearings) and parts thereof from the
United Kingdom to reflect the amended
margins of the Department’s final
remand results, which were affirmed by
the CIT.

Dated: July 31, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-20934 Filed 8-7-97; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-821-808]

Postponement of Final Determination;
Certain Cut-to-Length Carbon Steel
Plate From the Russian Federation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of postponement of final
determination of sales at less than fair
value.

EFFECTIVE DATE: August 8, 1997.

FOR FURTHER INFORMATION CONTACT:
Nithya Nagarajan, Eugenia Chu, or Yury
Beyzarov, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-3793.

The Applicable Statute and Regulations

Unless other indicated, all citations to
the statute are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Tariff Act of 1930 (the Act) by the
Uruguay Rounds Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are in
reference to the regulations, codified at
19 CFR part 353, as they existed on
April 1, 1996.

Postponement of Final Determination

Pursuant to section 735(a)(2) of the
Act, on July 29, 1997, JSC Severstal
(Severstal) a producer of subject
merchandise; requested a thirty-day
extension of the final determination.

Severstal accounts for a significant
proportion of exports of the subject
merchandise. In addition, we are not
aware of any compelling reasons for
denying this request. However, due to
the complexity of the issues involved in
the case, including surrogate values, and
the scope of the subject merchandise,
we are postponing the final
determination in this investigation until
135 days after the publication of the
preliminary determination. Therefore,
the final determination will be due no
later than October 24, 1997. Suspension
of liquidation will be extended in
accordance with section 733(d) of the
Act. See Notice of Final Determination
of Sales at Less Than Fair Value:
Certain Pasta from lItaly, 61 Fed. Reg.
30326, 30326 (June 14, 1996).

This notice of postponement is
published pursuant to 19 CFR
353.20(b)(2).

Dated: July 31, 1997.

Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-20939 Filed 8-7-97; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration

[A-201-802]

Notice of Extension of Time Limit for
Antidumping Duty Administrative
Review of Gray Portland Cement From
Mexico

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: August 8, 1997.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit for the preliminary and final
results of the administrative review for
the antidumping order on Gray Portland
Cement and Clinker from Mexico,
pursuant to section 751(a)(3)(A) of the
Tariff Act of 1930, as amended by the
Uruguay Round Agreements Act
(hereinafter the “Act™).

FOR FURTHER INFORMATION CONTACT:

Steven Presing, Nithya Nagarajan,
Kristen Smith, or Kristen Stevens,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230, telephone
(202) 482-3793.

SUPPLEMENTARY INFORMATION: Under the
Act, the Department may extend the
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deadline for completion of an
administrative review if it determines
that it is not practicable to complete the
review within the statutory time limit of
365 days. In the instant case, the
deadline for the preliminary results of
this review was extended from 245 days
to 345 days under section 751(a)(3)(A)

due to an allegation from petitioners
that respondent’s sales were made
below the cost of production. 62 FR
3661 (1997). The Department has
determined that it is not practicable to
complete the review within this
extended period because the case
involves complex analysis and issues

associated with the implementation of
the new law.

Since it is not practicable to complete
this review within the extended period,
in accordance with section 751(a)(3)(A)
of the Act, the Department is extending
the time limit as follows:

. . Initiation Prelim due Final due
Product Country Review period date date date*
Gray Portland Cement (A—201-802) ........ccceeenneee. MeXICO ...ocvvvviriiieiiiieens 08/1/95-07/31/96 9/17/96 9/2/97 12/13/97

*The Department shall issue the final determination 120 days after the publication of the preliminary determination. This final due date is esti-
mated based on publication of the preliminary notice five business days after signature.

Dated: July 28, 1997.
Roland L. MacDonald,

Acting Deputy Assistant Secretary For
Enforcement I11.

[FR Doc. 97-20933 Filed 8-7-97; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-802]

Industrial Nitrocellulose From the
People’'s Republic of China;
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative
review.

SUMMARY: In response to a request by the
respondent, China North Industries
Guangzhou Corp. (CNIGC), the
Department of Commerce (the
Department) is conducting an
administrative review of the
antidumping duty order on industrial
nitrocellulose from the People’s
Republic of China (PRC). The review
covers one exporter of the subject
merchandise to the United States and
the period July 1, 1995 through June 30,
1996. The review indicates the existence
of dumping margins during the period
of review.

We have preliminarily determined
that sales have been made below normal
value (NV). If these preliminary results
are adopted in our final results of
administrative review, we will instruct
the U.S. Customs Service to assess
antidumping duties equal to the
difference between United States price
(U.S. price) and NV.

Interested parties are invited to
comment on these preliminary results.

EFFECTIVE DATE: August 8, 1997.

FOR FURTHER INFORMATION CONTACT:
Rebecca Trainor or Maureen Flannery,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W., Washington
D.C. 20230; telephone: (202) 482-4733.

Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are to 19 CFR
Part 353 (1997).

SUPPLEMENTARY INFORMATION:
Background

On July 10, 1990, the Department
published in the Federal Register (55
FR 28267) the antidumping duty order
on industrial nitrocellulose (INC) from
the PRC. On July 8, 1996, the
Department published in the Federal
Register (61 FR 35712) a notice of
opportunity to request an administrative
review of this antidumping duty order.
OnJuly 31, 1996, in accordance with 19
CFR 353.22(a), one exporter of the
subject merchandise to the United
States, CNIGC, requested that the
Department conduct an administrative
review of its exports of subject
merchandise to the United States. We
published the notice of initiation of this
review on August 15, 1996 (61 FR
42416).

Scope of the Review

Imports covered by this review are
shipments of INC from the PRC. INC is
a dry, white, amorphous synthetic
chemical with a nitrogen content
between 10.8 and 12.2 percent, and is
produced from the reaction of cellulose
with nitric acid. INC is used as a film-
former in coatings, lacquers, furniture
finishes, and printing inks. The scope of

this order does not include explosive
grade nitrocellulose, which has a
nitrogen content of greater than 12.2
percent.

INC is currently classified under
Harmonized Tariff System (HTS)
subheading 3912.20.00. While the HTS
item number is provided for
convenience and Customs purposes, the
written description remains dispositive
as to the scope of the product coverage.

The review period is July 1, 1995
through June 30, 1996.

Separate Rates

CNIGC claims to be eligible for a
separate antidumping rate, as an
independent trading company owned by
“all the people.” As stated in the Final
Determination of Sales at Less than Fair
Value: Silicon Carbide from the People’s
Republic of China (Silicon Carbide), 59
FR 22585, 22586 (May 2, 1994), and
Final Determination of Sales at Less
than Fair Value: Furfuryl Alcohol from
the People’s Republic of China (Furfuryl
Alcohol) 60 FR 22544 (May 8, 1995),
ownership of a company by all the
people does not require the application
of a single rate. Therefore, CNIGC is
eligible for consideration for a separate
rate.

To establish whether a firm is
sufficiently independent from
government control to be entitled to a
separate rate, the Department analyzes
each exporting entity under the test
originally established in the Final
Determination of Sales at Less Than
Fair Value: Sparklers from the People’s
Republic of China (Sparklers), 56 FR
20588 (May 6, 1991), and amplified in
Silicon Carbide. Under this test, the
Department assigns separate rates in
nonmarket-economy (NME) cases only if
an exporter can affirmatively
demonstrate the absence of both (1) de
jure and (2) de facto governmental
control over export activities. See
Silicon Carbide and Furfuryl Alcohol.
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1. De Jure Control

CNIGC has placed on the
administrative record documents to
demonstrate absence of de jure control.
CNIGC submitted the “Law of the
People’s Republic of China on Industrial
Enterprises Owned by the Whole
People,” adopted on April 13, 1988 (the
Industrial Enterprises Law), and the
1992 regulations that supplemented it,
“Provisions on Changing the System of
Business Operation for State Owned
Enterprises” (Business Operation
Provisions). We have analyzed these
laws in previous cases and have found
them to sufficiently establish an absence
of de jure control of companies “owned
by the whole people,” such as CNIGC.
(See Notice of Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination: Certain Partial-
Extension Steel Drawer Slides with
Rollers from the People’s Republic of
China, 60 FR 29571, 29573 (June 5,
1995); and Furfuryl Alcohol. The
Industrial Enterprises Law provides that
enterprises owned by ‘“‘the whole
people’ shall make their own
management decisions, be responsible
for their own profits and losses, choose
their own suppliers, and purchase their
own goods and materials. The Business
Operation Provisions confer upon state-
owned enterprises the responsibility for
making investment decisions, the right
to dispose of retained capital and assets,
and the authority to form joint ventures
and to merge with other enterprises.
CNIGC states that INC does not appear
on any government lists regarding
export provisions or export licensing,
and that no quotas are imposed on INC.

In sum, in prior cases, the Department
has analyzed the Chinese laws on the
record in this case, and found that it
establishes an absence of de jure
control. We have no new information in
these proceedings which would cause
us to reconsider this determination.

2. De Facto Control

The Department typically considers
four factors in evaluating whether each
respondent is subject to de facto
governmental control of its export
functions: (1) Whether the export prices
are set by or are subject to the approval
of a governmental authority; (2) whether
the respondent has authority to
negotiate and sign contracts and other
agreements; (3) whether the respondent
has autonomy from the government in
making decisions regarding the
selection of management; and (4)
whether the respondent retains the
proceeds of its export sales and makes
independent decisions regarding

disposition of profits or financing of
losses. See, e.g., Silicon Carbide and
Furfuryl Alcohol. These factors are not
necessarily exhaustive, and other
relevant indicia of government control
may be considered.

In the Final Determinations of Sales
at Less Than Fair Value: Brake Drums
and Brake Rotors from the People’s
Republic of China (Brake Drums and
Rotors), 62 FR 9160 (February 28, 1997),
we found that this respondent, CNIGC,
could not affirmatively demonstrate an
absence of de facto government control.
In Brake Drums and Rotors we found
that CNIGC remains a branch of China
North Industries Corporation
(NORINCO), and that NORINCO is
controlled by the PRC government. As
there are no facts on the record of this
administrative review to contradict our
findings in Brake Drums and Rotors, we
have not granted a separate rate to
CNIGC in this review. We have placed
on the record of this review documents
used to reach the separate rates
determination in Brake Drums and
Rotors and which form the basis for our
determination not to grant a separate
rate to CNIGC in this review. See
Memorandum to the file from Leah
Schwartz dated March 26, 1997, on file
in Room B—099 of the Commerce
Department.

PRC-Wide Rate

Because we have not granted a
separate rate to CNIGC, we are
preliminarily applying a single
antidumping rate—the PRC-wide rate—
to all exporters in the PRC. We have
preliminarily based the PRC-wide rate
on the information submitted by CNIGC
for this review because we have reason
to believe that CNIGC was the only
exporter of INC from the PRC to the
United States during the POR. See the
proprietary memorandum to the file
from Rebecca Trainor, dated July 23,
1997, on file in Room B-099 of the
Commerce Department.

United States Price

The Department used export price
(EP), in accordance with section 772(a)
of the Act, in calculating U.S. price,
because the subject merchandise was
sold to unrelated purchasers prior to
importation into the United States and
the constructed export price
methodology was not warranted based
on the facts of record. We calculated EP
based on the price to unrelated
purchasers. We deducted amounts for
inland freight from the factory to the
port and for brokerage and handling. We
valued foreign inland freight using data
on Indonesian freight rates. See the
proprietary analysis memo dated July

23, 1997, on file in Room B-099, for
discussion of our treatment of brokerage
and handling expenses. We selected
Indonesia as the primary surrogate
country for reasons explained in the
“Normal Value” section below.

Normal Value

For companies located in NME
countries, section 773(c)(1) of the Act
provides that the Department shall
determine NV using a factors of
production methodology if (1) the
subject merchandise is exported from an
NME country, and (2) available
information does not permit the
calculation of NV using home market
prices or third country prices, in
accordance with section 773(a) of the
Act.

In every case conducted by the
Department involving the PRC, the PRC
has been treated as an NME country.
None of the parties to this proceeding
has contested such treatment.
Accordingly, we calculated NV in
accordance with section 773(c) of the
Act. We valued the factors of production
using prices or costs in one or more
surrogate market economy countries.
We first determined that India, Pakistan,
Egypt, Sri Lanka and Indonesia are each
at a level of economic development
comparable to the PRC in terms of per
capita gross national product, the
growth rate in per capita income, and
the national distribution of labor. Of
these potential surrogate countries, we
determined that both Indonesia and
India are significant producers of INC.
However, price data for one of the major
inputs used in the production of INC
was unavailable from Indian sources,
whereas price data for all of the
principal production inputs is available
from Indonesian sources. Therefore, we
used Indonesia as the primary surrogate
country. We valued one of the packing
materials, steel drums, using publicly
available data from India, because
Indonesian data was not available for
this factor. See Memorandum to
Maureen Flannery from David Mueller,
dated January 29, 1997, “Industrial
Nitrocellulose from the People’s
Republic of China: Non-market
Economy Status and Surrogate Country
Selection,” and Memorandum to the
File dated March 24, 1997: ““Industrial
Nitrocellulose from the People’s
Republic of China: Significant
Production in Indonesia and India of
Comparable Merchandise,” which are
on file in room B-099 of the Commerce
Department.

Petitioner and respondent submitted
publicly available information on
surrogate values for the Department’s
consideration. For purposes of
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calculating NV, we valued PRC factors
of production as follows, in accordance
with section 773(c) of the Act:

To value cotton linters, nitric acid,
sulphuric acid, chlorine, caustic soda,
rosin, and ethyl alcohol, we used a per
kilogram value obtained from the
Foreign Trade Statistical Bulletin of
Indonesia: Imports (Indonesian Import
Statistics). We adjusted these values to
reflect inflation through the period of
review (POR). We included freight costs
incurred between the supplier and
CNIGC, valued using the Indonesian
freight rates.

For direct labor, we used the
unskilled labor rate published by the
U.S. Department of Labor, Bureau of
International Labor Affairs in its 1992
publication, Foreign Labor Trends:
Indonesia. This source shows the
number of hours worked per week. We
adjusted the labor rate to reflect
inflation through the POR using the
wholesale price index (WPI) published
by the International Monetary Fund.

For factory overhead, we used
information reported in a December 2,
1994 fax from the U.S. Foreign
Commercial Service of the American
Embassy in Jakarta, Indonesia. This data
was received for the less-than-fair-value
(LTFV) investigation of furfuryl alcohol
from the PRC, and provides an
estimated range of factory overhead in
Indonesia. This information was used in
the LTFV investigation of disposable
pocket lighters from the PRC. From this
information, we were able to determine
factory overhead as a percentage of
materials and labor. The surrogate
overhead rate included energy;
therefore, we did not include CNIGC'’s
reported energy factors in the margin
calculation.

For selling, general and
administrative (SG&A) expenses and
profit, we used information obtained
from a September 1991 cable from the
U.S. Embassy in Jakarta. This cable was
received for the LTFV investigation of
certain carbon steel butt-weld pipe
fittings from the PRC, and provides
estimated ranges of SG&A expenses and
profit margins.

To value plastic bags used in packing,
we used the Indonesian Import
Statistics. To value steel drums, we used
a per kilogram value obtained from the
Monthly Statistics of the Foreign Trade
of India (Indian Import Statistics), as
these values were unavailable for
Indonesia. We adjusted these values to
reflect inflation through the POR. We
also adjusted these values to include
freight costs incurred between the
suppliers and the INC factory. Because
CNIGC did not report the distances
between its INC factory and the packing

materials suppliers, we relied on the
facts otherwise available. We used the
average distance between the INC
factory and the factory’s raw materials
suppliers.

To value truck freight, we used the
rates reported in a September 1991 cable
from the U.S. Embassy in Jakarta,
Indonesia. This cable was received for
the LTFV investigation of certain carbon
steel butt-weld pipe fittings from the
PRC. We adjusted the rates to reflect
inflation using the WPI published by the
IMF.

Currency Conversion

We made currency conversions
pursuant to section 773A(a) of the Act
and section 353.60 of the Department’s
regulations based on the rates certified
by the Federal Reserve Bank.

Preliminary Results of the Review

As a result of our review, we
preliminarily determine that the
following margin exists for the period
July 1, 1995 through June 30, 1996:

Margin
Manufacturer/exporter (per-
cent)
PRC-Wide Rate .......ccccevvvveeiiirens 48.91

Parties to the proceeding may request
disclosure within 5 days of the date of
publication of this notice. Any
interested party may request a hearing
within 10 days of publication. Any
hearing, if requested, will be held 44
days after the publication of this notice,
or the first workday thereafter.
Interested parties may submit case briefs
within 30 days of the date of publication
of this notice. Rebuttal briefs, which
must be limited to issues raised in the
case briefs, may be filed not later than
37 days after the date of publication. See
19 CFR 353.38(d). Parties who submit
argument in this proceeding are
requested to submit with the argument
(1) a statement of the issue and (2) a
brief summary of the argument. The
Department will publish a notice of
final results of this administrative
review, which will include the results of
its analysis of issues raised in any such
comments, not later than 120 days after
the date of publication of this notice.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
U.S. price and NV may vary from the
percentages stated above. The
Department will issue appraisement
instructions directly to the Customs
Service.

Furthermore, the following deposit
requirements will be effective upon

publication of the final results of this
administrative review for all shipments
of INC from the PRC entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(1) of the Act: (1) for all PRC
exporters, the cash deposit rate will be
the PRC-wide rate established in the
final results of this review; and (2) the
cash deposit rates for non-PRC exporters
of subject merchandise from the PRC
will be the rates applicable to the PRC
supplier of that exporter. These deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

Notification of Interested Parties

This notice serves as a preliminary
reminder to importers of their
responsibility under section 353.26 of
the Department’s regulations to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and
section 353.22 of the Department’s
regulations.

Dated: July 31, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-20938 Filed 8-7—-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-813]

Light-Scattering Instruments and Parts
Thereof From Japan; Termination of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of termination of
antidumping duty administrative
review.

SUMMARY: The Department of Commerce
(the Department) is terminating the
administrative review of the
antidumping duty order on light-
scattering instruments and parts thereof
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(LSIs) from Japan. The review covers
one manufacturer/exporter of LSIs,
Otsuka Electronics Co., Ltd. (Otsuka),
and the period November 1, 1995
through October 31, 1996.

EFFECTIVE DATE: August 8, 1997.

FOR FURTHER INFORMATION CONTACT: G.
Leon McNeill or Maureen Flannery,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington
DC 20230; telephone (202) 482-4733.

SUPPLEMENTARY INFORMATION:
Background

On November 19, 1990, the
Department published in the Federal
Register (55 FR 48244) the antidumping
duty order on LSIs from Japan. On
November 4, 1996, we published in the
Federal Register (61 FR 56663) a notice
of opportunity to request an
administrative review of the
antidumping duty order on LSIs from
Japan covering the period November 1,
1995 through October 31, 1996.

In accordance with 19 CFR
353.22(a)(1), the petitioner, Wyatt
Technology Corporation, requested that
we conduct an administrative review of
Otsuka. We published a notice of
initiation of this antidumping duty
administrative review on January 17,
1997 (62 FR 2647).

Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are to the
regulations codified at 19 CFR part 353
(April 1, 1997).

Scope of the Review

This review covers imports of LSIs
and parts thereof from Japan. The
Department defines such merchandise
as LSIs and the parts thereof, specified
below, that have classical measurement
capabilities, whether or not also capable
of dynamic measurement. Classical
measurement (also known as static
measurement) capability usually means
the ability to measure absolutely (i.e.,
without reference to molecular
standards) the weight and size of
macromolecules and submicron
particles in solution, as well as certain
molecular interaction parameters, such
as the so-called second viral coefficient.
(An instrument that uses single-angle
instead of multi-angle measurement can

only measure molecular weight and the
second viral coefficient.) Dynamic
measurement (also known as quasi-
elastic measurement) capability refers to
the ability to measure the diffusion
coefficient of molecules or particles in
suspension and deduce therefrom
features of their size and size
distribution. LSIs subject to this review
employ laser light and may use either a
single-angle or multi-angle technique.

The following parts are included in
the scope of this administrative review
when they are manufactured according
to specifications and operational
requirements for use only in an LSI as
defined in the preceding paragraph:
scanning photomultiplier assemblies,
immersion baths (to provide
temperature stability and/or refractive
index matching), sample-containing
structures, electronic signal-processing
boards, molecular characterization
software, preamplifier/discriminator
circuitry, and optical benches. LSIs
subject to this review may be sold
inclusive or exclusive of accessories
such as personal computers, cathode ray
tube displays, software, or printers. LSls
are currently classifiable under
Harmonized Tariff Schedule (HTS)
subheading 9027.30.40. LSI parts are
currently classifiable under HTS
subheading 9027.90.40. HTS
subheadings are provided for
convenience and U.S. Customs Service
purposes. The written product
description remains dispositive.
Different items with the same name as
subject parts may enter under
subheading 9027.90.40. To avoid the
unintended suspension of liquidation of
non-subject parts, those items entered
under subheading 9027.90.40 and
generally known as scanning
photomultiplier assemblies, immersion
baths, sample-containing structures,
electronic signal-processing boards,
molecular characterization software,
preamplifier/discriminator circuitry,
and optical benches must be
accompanied by an importer’s
declaration to the Customs Service
stating that they are not manufactured
for use in a subject LSI.

Termination of Administrative Review

Otsuka responded that it had no
shipments of the subject merchandise
during the period of review. We
confirmed this information with the
United States Customs Service.
Therefore, in accordance with our
practice, we are terminating this
administrative review. See, e.g.,
Calcium Hypochlorite from Japan:
Termination of Antidumping Duty
Administrative Review, 62 FR 18086
(April 14, 1997). The cash deposit rate

for this firm will continue to be 129.71
percent, the rate established in the most
recently completed administrative
review. See Light Scattering Instruments
and Parts Thereof from Japan: Final
Results of Antidumping Duty
Administrative Review, 60 FR 50551
(September 29, 1995).

This termination of administrative
review and notice are in accordance
with section 751(a)(1) of the Act (19
U.S.C. 1675(a)(1))-

Dated: July 31, 1997.
Roland L. MacDonald,

Acting Deputy Assistant Secretary,
Enforcement Group I11.

[FR Doc. 97-21010 Filed 8-7-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-823]

Professional Electric Cutting Tools
From Japan; Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative
review.

SUMMARY: In response to a request by
Black & Decker Inc., the petitioners in
this case, the Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on professional
electric cutting tools (PECTs) from
Japan. The period of review (“POR”’)
covers shipments of the subject
merchandise to the United States during
the period July 1, 1995 through June 30,
1996.

We have preliminarily determined
that respondents sold subject
merchandise at less than normal value
(NV) during the POR. If these
preliminary results are adopted in our
final results of this administrative
review, we will instruct U.S. Customs to
assess antidumping duties equal to the
difference between the constructed
export price (“CEP”) and the NV.

We invite interested parties to
comment on these preliminary results.
Parties who submit argument in this
proceeding should also submit with the
argument (1) a statement of the issue,
and (2) a brief summary of the
argument.

EFFECTIVE DATE: August 8, 1997.
FOR FURTHER INFORMATION CONTACT:
Stephen Jacques, AD/CVD Enforcement
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Group IlI, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, DC 20230;
telephone: (202) 482-3434.

SUPPLEMENTARY INFORMATION:
The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act) are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
by the Uruguay Rounds Agreements Act
(URAA). In addition, unless otherwise
indicated, all references to the
Department’s regulations as codified at
19 CFR part 353, as they existed on
April 1, 1996.

Background

OnJuly 12, 1993, the Department
published in the Federal Register the
antidumping duty order on PECTs from
Japan (58 FR 37461). On July 8, 1996,
the Department published in the
Federal Register a notice of opportunity
to request an administrative review of
this antidumping duty order (61 FR
35713). On July 31, petitioners
requested that we conduct an
administrative review in accordance
with 19 CFR 353.22(a)(1). We published
the notice of initiation of this
antidumping duty administrative review
on August 15, 1996 (61 FR 42416).

The Department is conducting this
review in accordance with section 751
of the Act.

Scope of the Review

Imports covered by this review are
shipments of PECTs from Japan. PECTs
may be assembled or unassembled, and
corded or cordless.

The term “‘electric”’ encompasses
electromechanical devices, including
tools with electronic variable speed
features. The term “‘assembled”
includes unfinished or incomplete
articles, which have the essential
characteristics of the finished or
complete tool. The term *“‘unassembled”
means components which, when taken
as a whole, can be converted into the
finished or unfinished or incomplete
tool through simple assembly operations
(e.g., kits).

PECTs have blades or other cutting
devices used for cutting wood, metal,
and other materials. PECTs include
chop saws, circular saws, jig saws,
reciprocating saws, miter saws, portable
bank saws, cut-off machines, shears,
nibblers, planers, routers, joiners,
jointers, metal cutting saws, and similar
cutting tools.

The products subject to this order
include all hand-held PECTs and certain
bench-top, hand-operated PECTs. Hand-
operated tools are designed so that only
the functional or moving part is held
and moved by hand while in use, the
whole being designed to rest on a table
top, bench, or other surface. Bench-top
tools are small stationary tools that can
be mounted or placed on a table or
bench. They are generally
distinguishable from other stationary
tools by size and ease of movement.

The scope of the PECT order includes
only the following bench-top, hand-
operated tools: cut-off saws; PVC saws;
chop saws; cut-off machines, currently
classifiable under subheading 8461 of
the Harmonized Tariff Schedule of the
United States (HTSUS); all types of
miter saws, including slide compound
miter saws and compound miter saws,
currently classifiable under subheading
8465 of the HTSUS; and portable band
saws with detachable bases, also
currently classifiable under subheading
8465 of the HTSUS.

This order does not include:
professional sanding/grinding tools;
professional electric drilling/fastening
tools; lawn and garden tools; heat guns;
paint and wallpaper strippers; and
chain saws, currently classifiable under
subheading 8508 of the HTSUS.

Parts or components of PECTs when
they are imported as Kits, or as
accessories imported together with
covered tools, are included within the
scope of this order.

“Corded” and “‘cordless” PECTs are
included within the scope of this order.
“Corded’” PECTSs, which are driven by
electric current passed through a power
cord, are, for purposes of this order,
defined as power tools which have at
least five of the following seven
characteristics:

1. The predominate use of ball,
needle, or roller bearings (i.e., a majority
or greater number of the bearings in the
tool are ball, needle, or roller bearings);

2. Helical, spiral bevel, or worm
gearing;

3. Rubber (or some equivalent
material which meets UL’s
specifications S or SJ) jacketed power
supply cord with a length of 8 feet or
more;

4. Power supply cord with a separate
cord protector;

5. Externally accessible motor
brushes;

6. The predominate use of heat treated
transmission parts (i.e., a majority or
greater number of the transmission parts
in the tool are heat treated); and

7. The presence of more than one coil
per slot armature. If only six of the
above seven characteristics are

applicable to a particular “corded” tool,
then that tool must have at least four of
the six characteristics to be considered
a “‘corded” PECT.

“Cordless” PECTS, for the purposes of
this order, consist of those cordless
electric power tools having a voltage
greater than 7.2 volts and a battery
recharge time of one hour or less.

PECTs are currently classifiable under
the following subheadings of the
HTSUS: 8508.20.00.20, 8508.20.00.70,
8508.20.00.90, 8461.50.00.20,
8465.91.00.35, 85.80.00.55,
8508.80.00.65 and 8508.80.00.90.
Although the HTSUS subheading is
provided for convenience and customs
purposes, the written description of the
merchandise under review is
dispositive.

This review covers one company,
Makita Corporation (‘““Makita’’), and the
period July 1, 1995 through June 30,
1996.

Level of Trade

To the extent practicable, we
determine NV for sales at the same level
of trade (LOT) as the U.S. sales (either
EP or CEP). When there are no sales at
the same level of trade, we compare U.S.
sales to home market (or, if appropriate,
third-country) sales at a different level
of trade. The NV level of trade is that
of the starting-price sales in the home
market. When NV is based on
constructed value, the LOT is that of the
sales from which we derive SG&A and
profit.

For both EP and CEP, the relevant
transaction for the level-of-trade
analysis is the sale (or constructed sale)
from the exporter to the importer. While
the starting price for CEP is that of a
subsequent resale to an unaffiliated
buyer, the construction of the CEP
results in a price that would have been
charged if the importer had not been
affiliated. We calculate the CEP by
removing from the first resale to an
independent U.S. customer the
expenses under section 772(d) of the
Act and the profit associated with those
expenses. These expenses represent
activities undertaken by the affiliated
importer. Because the expenses
deducted under section 772(d) represent
selling activities in the United States,
the deduction of these expenses
normally yields a different level of trade
for the CEP than for the later resale
(which we use for the starting price).
Movement charges, duties, and taxes
deducted under 772(c) do not represent
activities of the affiliated importer and
we do not remove them to obtain the
CEP level of trade.

To determine whether home market
sales are at a different level of trade than
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U.S. sales, we examine whether home
market sales are at different stages in the
marketing process than the U.S. sales.
The marketing process in both markets
begins with goods being sold by the
producer and extends to the sale to the
final user, regardless of whether the
final user is an individual consumer or
an industrial user. The chain of
distribution between the producer and
the final user may have many or few
links, and each respondent’s sales occur
somewhere along this chain. In the
United States, the respondent’s sales are
generally to an importer, whether
independent or affiliated. We review
and compare the distribution systems in
the home market and U.S. export
markets, including selling functions,
class of customer, and the extent and
level of selling expenses for each
claimed level of trade. Customer
categories such as distributor, original
equipment manufacturer (OEM), or
wholesaler are commonly used by
respondents to describe levels of trade,
but, without substantiation, they are
insufficient to establish that a claimed
level of trade is valid. An analysis of the
chain of distribution and of the selling
functions substantiates or invalidates
the claimed levels of trade. If the
claimed levels are different, the selling
functions performed in selling to each
level should also be different.
Conversely, if levels of trade are
nominally the same, the selling
functions should also be the same.
Different levels of trade necessarily
involve differences in selling functions,
but differences in selling functions,
even substantial ones, are not alone
sufficient to establish a difference in the
levels of trade. Differences in levels of
trade are characterized by purchasers at
different stages in the chain of
distribution and sellers performing
qualitatively or quantitatively different
functions in selling to them.

When we compare U.S. sales to home
market sales at a different level of trade,
we make a level-of-trade adjustment if
the difference in levels of trade affects
price comparability. We determine any
effect on price comparability by
examining sales at different levels of
trade in a single market, the home
market. Any price effect must be
manifested in a pattern of consistent
price differences between home market
sales used for comparison and sales at
the equivalent level of trade of the
export transaction. To quantify the price
differences, we calculate the difference
in the average of the net prices of the
same models sold at different levels of
trade. We use the average difference in
net prices to adjust NV when NV is

based on a level of trade different from
that of the export sale. If there is a
pattern of no consistent price
differences, the difference in levels of
trade does not have a price effect, and
no adjustment is necessary.

The statute also provides for an
adjustment to NV when NV is based on
a level of trade different from that of the
CEP if the NV level is more remote from
the factory than the CEP and if we are
unable to determine whether the
difference in levels of trade between
CEP and NV affects the comparability of
their prices. This latter situation can
occur where there is no home market
level of trade equivalent to the U.S.
sales level or where there is an
equivalent home market level but the
data are insufficient to support a
conclusion on price effect. This
adjustment, the CEP offset, is identified
in section 773(a)(7)(B) and is the lower
of the following:

« The indirect selling expenses on the
home market sale, or

e The indirect selling expenses
deducted from the starting price in
calculating CEP.

The CEP offset is not automatic each
time we use CEP. The CEP offset is
made only when the level of trade of the
home market sale is more advanced
than the level of trade of the U.S. (CEP)
sale and there is not an appropriate
basis for determining whether there is
an effect on price comparability.

In this review, Makita reported two
levels of trade in the home market: (1)
Sales made at the wholesale/distributor
price level; and (2) sales made to the
retail level. Makita also reported twelve
channels of distribution for the two
levels of trade in the home market.
Makita based the channels of
distribution on which entity (i.e.,
wholesaler, subwholesaler or retailers)
in the distribution chain Makita had
billed or shipped the merchandise to.

Although Makita described twelve
channels of distribution, upon review
we found that channels 1 through 7
were sales to the wholesale LOT, and
channels 8 through 12 were at the retail
LOT.

We found that the two home market
levels of trade differed significantly
with respect to selling activities. The
level of selling activities with respect to
the retail sales was much greater than
with respect to the wholesaler sales.
Based on these differences, which have
been reported as business proprietary,
we found that Makita’s selling activities
with respect to the levels of trade for
wholesalers and retailers in the home
market are sufficiently dissimilar to
conclude that two separate levels of
trade exist in the home market (i.e.,

wholesale and retail) (See Analysis
Memo from Stephen Jacques to the File,
July 31, 1997).

Makita reported only CEP sales in the
U.S. market. The CEP sales were based
on sales made by Makita to its wholly-
owned U.S. subsidiary, Makita U.S.A.
We determined that these sales
constitute a single level of trade in the
United States. Because Makita’s sales to
the United States were all CEP sales
made by an affiliated company, we
considered only the parent company’s
selling activities reflected in the price
after the deduction of expenses and
profit, pursuant to section 772(d) of the
Act.

Based on an analysis of the record
evidence, we disagree with Makita’s
assertion that there is no home market
level equivalent to the CEP level of
trade. To determine whether sales in the
comparison market were at a different
level of trade than CEP sales, we
examined whether the CEP comparison
sales were at different stages in the
marketing process. We made this
determination on the basis of a review
of the distribution system in the two
markets, including selling functions,
class of customer, and the extent and
the level of selling expenses for each
type of sale. Overall, Makita listed
fourteen separate selling activities
which it performed in making sales in
both markets in its business proprietary
chart in Exhibit B-20 of the November
27, 1996 questionnaire response. The
majority (ten) of these selling activities
were either different in character or
intensity between the CEP level of trade
and the retail and wholesaler levels of
trade in the home market. However, in
comparing the CEP level of trade against
both home markets levels of trade we
found that the CEP level of trade had
several (six) selling functions that were
either identical to the home market
wholesaler level of trade or differed
only in intensity, not in character. In
contrast, between the CEP level of trade
and the retailer level of trade in the
home market, we found only one selling
activity that was identical to a CEP
selling activity, while most of the
remaining selling functions were
completely different from selling
activities Makita performed for its CEP
sales.

Based upon this evidence, we have
concluded that the differences between
the channels of distribution for the CEP
and the home market wholesale level of
trade sales are not sufficient to
constitute different levels of trade.
Therefore, to the extent possible, we
have used sales at the wholesale level of
trade for comparison purposes in our
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analysis without making a level-of-trade
adjustment.

In addition, we note that in a previous
review of this order, the Department
found, based on verified information,
that the wholesale level of trade in
Japan is equivalent to the CEP level in
the United States. See Professional
Electric Cutting Tools from Japan;
Preliminary Results of Antidumping
Duty Administrative Review, 61 FR
46624, 46626 (September 4, 1996).

When we are unable to find sales of
the foreign like product in the home
market at the same level of trade as the
U.S. sale, we examine whether a level
of trade adjustment is appropriate. We
make this adjustment when it is
demonstrated that a difference in level
of trade has an effect on price
comparability. This is the case when it
is established that, with respect to sales
used to calculate NV, there is a pattern
of consistent price differences between
sales made at the two different levels of
trade. To make this determination, we
compared the weighted average of
Makita’s NV prices of sales made in the
ordinary course of trade at the two
levels of trade for models sold at both
levels as indicated in Makita’s
Appendix B-21 of the November 27,
1996 questionnaire response. Because
the weighted-average prices were higher
at one of the levels of trade for a
preponderance of the models, we
considered this to demonstrate a pattern
of consistent price differences. We
based our finding on whether the
weighted-average prices were higher for
a preponderance of sales on the
quantities of each model sold. See
Antifriction Bearings (Other Than
Tapered Roller Bearings) and Parts
Thereof from France, et al.: Preliminary
Results of Antidumping Duty
Administrative Reviews, 61 FR 35713
(July 8, 1996). On the basis of this
analysis, we found that there was a
pattern of consistent price differences
between the two levels of trade in the
home market. Thus, we made an
adjustment to NV for the differences in
levels of trade when we made our
comparison to sales at the retail level.

Makita has requested a CEP offset in
this review. Section 773(a)(7)(B) of the
Act establishes that a CEP “offset”” may
be made when two conditions exist: (1)
NV is established at a level of trade
which constitutes a more advanced
stage of distribution than the level of
trade of the CEP; and (2) the data
available do not provide an appropriate
basis for a level-of-trade adjustment.

As we stated in the final results of the
recently completed administrative
review of this product, ‘‘the amended
statute permits the deduction of indirect

selling expenses from NV as a CEP offset
only when a level-of-trade adjustment is
warranted, but the data available do not
provide an appropriate basis to
determine a level of trade adjustment.”
See § 773(a)(7)(B). In addition, the SAA
clearly states that the CEP offset is to be
used in lieu of a level of trade
adjustment. See SAA at 829. In the
preliminary results of this review, we
made a level of trade adjustment to NV
in accordance with 8 773(a)(7)(B).
Therefore, we have not made a CEP
offset.

Product Comparisons

In accordance with section 777A(d)(2)
of the Act, we calculated transaction-
specific CEPs for comparison to
monthly weighted-average NVs. We
compared CEP sales to sales in the home
market and to constructed value (CV).

Constructed Export Price

For Makita, we based our margin
calculation on CEP as defined in section
772(b) of the Act because the subject
merchandise was first sold in the United
States after importation into the United
States by Makita U.S.A., a seller
affiliated with Makita. We calculated
CEP based on packed, delivered prices
to the first unrelated purchaser in the
United States.

We deducted Japanese and U.S.
inland freight, ocean freight, insurance,
brokerage and handling pursuant to
section 772(c)(2) of the Act. We also
deducted an amount from the price for
the following expenses in accordance
with section 772(d)(1) of the Act, which
related to economic activities in the
United States: commissions, direct
selling expenses, including credit
expenses, and indirect selling expenses,
including inventory carrying costs. We
also made deductions for discounts and
rebates. Finally, we made an adjustment
for profit allocated to these expenses in
accordance with section 772(d)(3) of the
Act.

Normal Value

We compared the aggregate volume of
Makita’s home-market sales of the
foreign like product and U.S. sales of
the subject merchandise to determine
whether the volume of the foreign like
product Makita sold in Japan was
sufficient, pursuant to section
773(a)(1)(C) of the Act, to form a basis
for NV. Because Makita’s volume of
home-market sales of foreign like
product was greater than five percent of
its U.S. sales of subject merchandise, in
accordance with section 773(a)(1)(B)(i)
of the Act, we based NV on the prices
at which the foreign like products were
first sold for consumption in Japan.

In calculating NV, we disregarded
sales of the foreign like product to
affiliated customers in the home market
where we determined that such sales
were not made at arm’s length. To test
whether these sales were made at arm’s
length, we compared the starting prices
of sales of the foreign like product to
affiliated and unaffiliated customers net
of all movement charges, direct selling
expenses, discounts and packing. Where
the price to the affiliated party was on
average 99.5 percent or more of the
price to the unaffiliated party, we
determined that the sale made to the
affiliated party was at arm’s-length.
Where no affiliated customer ratio could
be constructed because identical
merchandise was not sold to
unaffiliated customers, we were unable
to determine that these sales were made
at arm’s length and, therefore, excluded
them from our analysis. See Final
Determination of Sales at Less Than
Fair Value: Certain Cold-Rolled Carbon
Steel Flat Products from Argentina, (58
FR 37062, 37077 (July 9, 1993)). Where
the exclusion of such sales eliminated
all sales of the most appropriate
comparison product based on our
model-matching hierarchy, we made
comparisons to the next most similar
model.

We based home-market prices on the
packed, delivered prices to affiliated or
unaffiliated purchasers in the home
market. Where applicable, we made
adjustments for differences in packing
and for movement expenses in
accordance with section 773(a)(6) (A)
and (B) of the Act. We also made
adjustments for discounts and rebates,
and differences in cost attributable to
the differences in physical
characteristics of the merchandise
pursuant to section 773(a)(6)(C)(iii) of
the Act and 19 CFR 353.56. If
appropriate, we made circumstance of
sale adjustments by deducting home-
market direct selling expenses and
adding U.S. direct selling expenses,
except those deducted from the starting
price in calculating CEP pursuant to
section 772(d) of the Act.

We based NV on the price at which
the foreign like product was first sold
for consumption in Japan, in the usual
commercial quantities, in the ordinary
course of trade and in accordance with
section 773(a)(1)(B)(i) of the Act. To
extent practicable, we based NV on sales
at the same level of trade as the CEP
sales. If NV was calculated at a different
level of trade, we made an adjustment,
in accordance with section 773(a)(7) of
the Act. This adjustment is discussed
further in the Level of Trade section
above.
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Cost of Production Analysis

On December 13, 1996, Black &
Decker (U.S.), the petitioner in the LTFV
investigation, alleged that respondent
Makita made home market sales of
professional electric cutting tools at
prices below the cost of production
(““COP”) during this POR and provided
information in support those
allegations.

After petitioner’s December 1996
allegation, the Department published
the final results of the second
administrative review on Professional
Electric Cutting Tools from Japan (62 FR
386, January 3, 1997). In that most
recently completed review of Makita,
the Department disregarded sales by
Makita at prices below cost, pursuant to
section 773(b)(1). Because the
Department disregarded sales below the
COP in the last completed review, we
have reasonable grounds to believe or
suspect that sales of the foreign like
product under consideration for the
determination of NV in this review may
have been made at prices below the COP
as provided by section 773(b)(2)(A)(ii) of
the Act. Therefore, we did not consider
petitioner’s allegation, but pursuant to
section 773(b)(1) of the Act, we initiated
an investigation to determine whether
Makita made home market sales during
the POR at prices below its COP.

A. Calculation of COP

We calculated the COP based on the
sum of the costs of materials and
fabrication employed in producing the
foreign like product, plus amounts for
home market selling, general and
administrative (SG&A) expenses and
packing costs in accordance with
section 773(b)(3) of the Act. We relied
on the home market sales and COP
information provided by Makita in their
guestionnaire responses.

B. Test of Home Market Prices

After calculating COP, we tested
whether home market sales of the
subject merchandise were made at
prices below COP within an extended
period of time in substantial quantities
and whether such prices permitted
recovery of all costs within a reasonable
period of time. We compared model-
specific COPs to the reported home
market prices less any applicable
movement charges, discounts, rebates
and direct selling expenses.

C. Results of COP Test

Pursuant to section 773(b)(2)(C)(i) of
the Act, where less than 20 percent of
a respondent’s sales of a given product
are at prices less than COP, we do not
disregard any below-cost sales of that
product because we determine that the

below-cost sales are not made in
substantial quantities within an
extended period of time. Where 20
percent or more of a respondent’s sales
of a given product during the POR are
at prices less than the COP, we
disregard the below-cost sales because
we find such sales to be made in
substantial quantities within an
extended period and were at prices
which would not permit the recovery of
all costs within a reasonable period of
time (see section 773(b)(2)(D) of the
Act). Based on this test, for these
preliminary results, we disregarded
certain of Makita’s below-cost sales.
Where we disregarded all
contemporaneous sales of the
comparison product based on this test,
we calculated NV based on CV, in
accordance with section 773(a)(4) of the
Act.

Constructed Value

In accordance with section 773(a)(4)
of the Act, we used CV as the basis for
NV when there were no usable sales of
the foreign like product in Japan. We
calculated CV in accordance with
section 773(e) of the Act. We included
the cost of materials and fabrication,
SG&A expenses, and profit. In
accordance with section 773(e)(2)(A) of
the Act, we based SG&A expenses and
profit on the actual amounts incurred
and realized by Makita in connection
with the production and sale of the
foreign like product in the ordinary
course of trade for consumption in
Japan. We used the weighted-average
home market selling expenses.

Where appropriate, we made
adjustments to CV in accordance with
section 773(a)(6)(C)(iii) of the Act for
differences in the circumstances of sale
(COS). We made COS adjustments by
deducting home direct selling expenses
and adding U.S. direct selling expenses,
except those deducted from the starting
price in calculating CEP pursuant to
section 772(d) of the Act. Where
appropriate we made level of trade
adjustments pursuant to 773(a)(7)(A).

Duty Absorption

On December 13, 1996, the petitioner
requested that the Department examine
whether antidumping duties had been
absorbed during the POR. Section
751(a)(4) of the Act provides that the
Department, if requested, shall
determine, during an administrative
review initiated two years or four years
after publication of the order, whether
antidumping duties have been absorbed
by a foreign producer or exporter subject
to the order if the subject merchandise
is sold in the U.S. through an affiliated
importer. As noted above, this

proceeding is governed by the
provisions of the Act as they existed on
January 1, 1995, which includes section
751(a)(4). However, the regulations
applicable to this proceeding do not
address duty absorption. Therefore,
section 351.701 of the new regulations
(19 CFR part 351) serves as a statement
of the Department’s interpretation of the
requirements of the Act regarding duty
absorption.

Under section 751(c)(6)(C), orders that
were in effect on January 1, 1995,
constitute transition orders. Under
section 751(c)(6)(D), the Department is
to treat transition orders, such as the
1993 order at issue, as being issued on
January 1, 1995. Section 351.213(j)(2) of
the Department’s new antidumping duty
regulations provides that the
Department will make a duty absorption
determination, if requested by a
domestic interested party, for any
administrative review initiated in 1996
or 1998. See Antidumping Duties;
Countervailing Duties; Final Rule, 62 FR
2295, 27394 (May 19, 1997). The
preamble to the antidumping
regulations explains that reviews
initiated in 1996 will be considered
initiated in the second year and reviews
initiated in 1998 will be considered
initiated in the fourth year. See 62 FR
27318.

This approach ensures that interested
parties will have the opportunity for a
duty absorption inquiry prior to a sunset
review of the order under section 751(c)
in cases where the second and fourth
years following issuance of an order
have already passed. Because the order
on professional electric cutting tools
from Japan had been in effect since
1993, this is a transition order.
Therefore, the Department will first
consider a request for an absorption
determination during a review initiated
in 1996. This being a review initiated in
1996, we are making a duty-absorption
determination as part of this segment of
the proceeding.

The statute provides for a
determination on duty absorption if the
subject merchandise is sold in the
United States through an affiliated
importer. In this case, Makita U.S.A. is
the importer of record. Makita U.S.A. is
wholly-owned by Makita Corporation of
Japan. Therefore, the importer and
exporter are “affiliated” within the
meaning of section 751(a)(4).
Furthermore, we have preliminary
determined that there is a dumping
margin for Makita on 16.3 percent of its
U.S. sales during the POR. In addition,
we cannot conclude from the record that
the unaffiliated purchaser in the United
States will pay the ultimately assessed
duty. Therefore, based on these
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circumstances, we preliminarily find
that antidumping duties have been
absorbed by Makita on 16.3 percent of
its U.S. sales.

Preliminary Results of Review

As a result of our review, we
preliminarily determine that the
following weighted-average dumping
margin exists for the period June 30,
1995, through July 1, 1996:

Margin
Manufacturer/exporter (per-
cent)
Makita Corporation ...........cccceeeveenne 0.50

Parties to the proceeding may request
disclosure within five days of the date
of publication of this notice. Any
interested party may request a hearing
within 10 days of publication. Any
hearing, if requested, will be held 44
days after the date of publication or the
first business day thereafter. Case briefs
and/or other written comments from
interested parties may be submitted not
later than 30 days after the date of
publication. Rebuttal briefs and
rebuttals to written comments, limited
to issues raised in those comments, may
be filed not later than 37 days after the
date of publication of this notice. The
Department will publish the final
results of this administrative review,
including its analysis of issues raised in
any written comments or at a hearing,
not later than 120 days after the date of
publication of this notice.

The Department shall determine, and
the U.S. Customs Service shall assess,
antidumping duties on all appropriate
entries. We have calculated an importer-
specific ad valorem duty assessment
rate based on the ratio of the total
amount of antidumping duties
calculated for the examined sales made
during the POR to the total customs
value of the sales used to calculate those
duties. This rate will be assessed
uniformly on all entries of that
particular importer made during the
POR. (This is equivalent to dividing the
total amount of antidumping duties,
which are calculated by taking the
difference between statutory NV and
statutory EP or CEP, by the total
statutory EP or CEP value of the sales
compared, and adjusting the result by
the average difference between EP or
CEP and customs value for all
merchandise examined during the POR).

Furthermore, the following deposit
requirements will be effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
these administrative reviews, as

provided by section 751(a)(1) of the Act:
(1) The cash deposit rate for Makita will
be the rate established in the final
results of this review (except that no
deposit will be required for Makita if we
find zero or de minimis margins, i.e.,
margins less than 0.5 percent); (2) for
previously reviewed or investigated
companies not listed above, the cash
deposit rate will continue to be the
company-specific rate published for the
most recent period; (3) if the exporter is
not a firm covered in this review, a prior
review, or the original LTFV
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be 54.52
percent, the “All Others” rate made
effective by the LTFV investigation.

These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 C.F.R.
353.26 to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
C.F.R. 353.22(c)(5).

Dated: July 31, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-20940 Filed 8-7-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-825]

Sebacic Acid From the People’s
Republic of China; Preliminary Results
of Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative review

of sebacic acid from the People’s
Republic of China.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on sebacic acid
from the People’s Republic of China
(PRC) in response to requests from the
petitioner, Union Camp Corporation,
and three respondents: Tianjin
Chemicals Import and Export
Corporation (Tianjin), Guangdong
Chemicals Import and Export
Corporation (Guangdong) and Sinochem
International Chemicals Company, Ltd.
(SICC). This review covers four
exporters of the subject merchandise,
including the three respondent
companies above and Sinochem lJiangsu
Import and Export Corporation
(Jiangsu). The period of review (POR) is
July 1, 1995, through June 30, 1996.

We have preliminarily determined
that sales have been made below normal
value (NV) during this period. If these
preliminary results are adopted in the
final results of this administrative
review, we will instruct the U.S.
Customs Service to assess antidumping
duties equal to the difference between
United States price (USP) and NV.
These assessment rates, if adopted for
the final results of the review, will be
calculated on an importer-specific ad
valorem duty basis. Interested parties
are invited to comment on these
preliminary results.

EFFECTIVE DATE: August 8, 1997.

FOR FURTHER INFORMATION CONTACT: Lyn
Baranowski, Doreen Chen, or Stephen
Jacques, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-3793.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Rounds Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are in
reference to the regulations, codified at
19 CFR part 353, as they existed on
April 1, 1996.

SUPPLEMENTARY INFORMATION:
Background

The Department published in the
Federal Register an antidumping duty
order on sebacic acid from the PRC on
July 14, 1995 (59 FR 35909). On July 8,
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1996, the Department published in the
Federal Register (61 FR 35712) a notice
of opportunity to request an
administrative review of the
antidumping duty order on sebacic acid
from the PRC covering the period July
1, 1995, through June 30, 1996.

OnJuly 9, 1996, in accordance with
19 CFR 353.22(a), Union Camp
requested that we conduct an
administrative review of Tianjin,
Guangdong, SICC, and Jiangsu. On July
30, 1996, Tianjin and SICC requested
that we conduct an administrative
review. We published a notice of
initiation of this antidumping duty
administrative review on August 15,
1996 (61 FR 42416). The Department is
conducting this administrative review
in accordance with section 751 of the
Act.

Scope of Review

The products covered by this order
are all grades of sebacic acid, a
dicarboxylic acid with the formula
(CH2)8(COOH)2, which include but are
not limited to CP Grade (500ppm
maximum ash, 25 maximum APHA
color), Purified Grade (1000ppm
maximum ash, 50 maximum APHA
color), and Nylon Grade (500ppm
maximum ash, 70 maximum ICV color).
The principal difference between the
grades is the quantity of ash and color.
Sebacic acid contains a minimum of 85
percent dibasic acids of which the
predominant species is the C10 dibasic
acid. Sebacic acid is sold generally as a
free-flowing powder/flake.

Sebacic acid has numerous industrial
uses, including the production of nylon
6/10 (a polymer used for paintbrush and
toothbrush bristles and paper machine
felts), plasticizers, esters, automotive
coolants, polyamides, polyester castings
and films, inks and adhesives,
lubricants, and polyurethane castings
and coatings.

Sebacic acid is currently classifiable
under subheading 2917.13.00.00 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheading is provided for
convenience and customs purposes, our
written description of the scope of this
proceeding remains dispositive.

This review covers the period July 1,
1995, through June 30, 1996, and four
exporters of Chinese sebacic acid.

Verification

We conducted verification of the sales
and factor information provided by
respondent SICC located in Beijing, PRC
and its producer, Tianjin Zhong He
Chemical Plant (Zhong He), located in
Tianjin, PRC. We conducted the
verifications using standard verification

procedures, including onsite inspection
of the manufacturer’s facilities, the
examination of relevant sales and
financial records, and selection of
original documentation containing
relevant information. Our verification
results are outlined in the public
versions of the verification reports.

Separate Rates

1. Background and Summary of
Findings

It is the Department’s standard policy
to assign all exporters of the
merchandise subject to review in non-
market-economy countries a single rate,
unless an exporter can demonstrate an
absence of government control, both in
law and in fact, with respect to exports.
To establish whether an exporter is
sufficiently independent of government
control to be entitled to a separate rate,
the Department analyzes the exporter in
light of the criteria established in the
Final Determination of Sales at Less
Than Fair Value: Sparklers from the
People’s Republic of China (56 FR
20588, May 6, 1991) (Sparklers), as
amplified in the Final Determination of
Sales at Less Than Fair Value: Silicon
Carbide from the People’s Republic of
China (59 FR 22585, May 2, 1994)
(Silicon Carbide). Evidence supporting,
though not requiring, a finding of de
jure absence of government control over
export activities includes: (1) An
absence of restrictive stipulations
associated with an individual exporter’s
business and export licenses; (2) any
legislative enactments decentralizing
control of companies; and (3) any other
formal measures by the government
decentralizing control of companies.
Evidence relevant to a de facto absence
of government control with respect to
exports is based on four factors, whether
the respondent: (1) Sets its own export
prices independent from the
government and other exporters; (2) can
retain the proceeds from its export sales;
(3) has the authority to negotiate and
sign contracts; and (4) has autonomy
from the government regarding the
selection of management. See Silicon
Carbide at 22587; See also Sparklers at
20589.

In our final determination of sales at
less than fair value, the Department
determined that there was de jure and
de facto absence of government control
of each company’s export activities and
determined that each company
warranted a company-specific dumping
margin. See Final Determination of
Sales at Less Than Fair Value: Sebacic
Acid From the People’s Republic of
China, 59 FR 28053 (Sebacic Acid). For
this period of review, SICC and Tianjin

have responded to the Department’s
request for information regarding
separate rates. We have found that the
evidence on the record is consistent
with the final determination in the
LTFV investigation and continues to
demonstrate an absence of government
control, both in law and in fact, with
respect to their exports, in accordance
with the criteria identified in Sparklers
and Silicon Carbide. During verification
of SICC, we examined its business and
financial statements. We found no
evidence of government control of
SICC’s export activities.

For Guangdong, which had no sales
during this POR, the company-specific
rate of 13.54% from the previous
administrative review remains
unchanged.

2. Separate Rate Determination for Non-
responsive Company

For Jiangsu, which did not respond to
the questionnaire, we preliminarily
determine that this company does not
merit a separate rate. Because the
Department assigns a single rate to
companies in a non-market economy
unless an exporter can demonstrate
absence of government control, we
preliminarily determine that Jiangsu is
subject to the country-wide rate for this
case.

United States Price

For SICC and Tianjin, the Department
based USP on export price (EP), in
accordance with section 772(a) of the
Act. We made deductions from EP,
where appropriate, for foreign inland
freight, ocean freight, brokerage and
handling, and marine insurance. See
“Factor Valuation” section of this
notice. We selected India as the
surrogate country for the reasons
explained in the “Normal Value”
section of this notice.

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine the
normal value (NV) using a factors-of-
production methodology if: (1) The
merchandise is exported from an NME
country; and (2) the information does
not permit the calculation of NV using
home-market prices, third-country
prices, or constructed value under
section 773(a) of the Act.

The Department has treated the PRC
as an NME country in all previous
antidumping cases. In accordance with
section 771(18)(C)(i) of the Act, any
determination that a foreign country is
a NME country shall remain in effect
until revoked by the administering
authority. None of the parties to this
proceeding has contested such
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treatment in this review. Furthermore,
available information does not permit
the calculation of NV using home
market prices, third country prices or
CV under section 773(a) of the Act.
Therefore, we treated the PRC as a NME
country for purposes of this review and
calculated NV by valuing the factors of
production in a comparable market
economy country which is a significant
producer of comparable merchandise.
Factors of production include, but are
not limited to: (1) Hours of labor
required; (2) quantities of raw materials
employed; (3) amounts of energy and
other utilities consumed; and (4)
representative capital cost, including
depreciation.

Section 773(c)(4) of the Act and
section 353.52(b) of the Department’s
regulations direct us to select a
surrogate country that is economically
comparable to the PRC. On the basis of
per capita gross national product (GNP),
the growth rate in per capita GNP, and
the national distribution of labor, we
find that India is a comparable economy
to the PRC (See Memorandum from
Director, Office of Policy, to Office
Director, AD/CVD Group Ill, Office 9,
dated June 24, 1997.).

The statute (section 773(c)(4) of the
Act and section 353.52(b) of the
Department’s regulations) also requires
that, to the extent possible, the
Department use a surrogate country that
is a significant producer of merchandise
comparable to sebacic acid. The
countries that we confirmed to be
producers of sebacic acid, such as Japan
and the United States, do not have
economies comparable to the PRC.
However, we found that India was a
significant producer of comparable
merchandise (e.g., oxalic acid) during
the POR. Though sebacic acid and
oxalic acid have different end uses, both
are dicarboxylic acids. In addition,
many of the inputs used to produce
sebacic acid are also used to produce
oxalic acid. Therefore, we find that
India fulfills both requirements of the
statute.

For purposes of calculating NV, we
valued PRC factors of production, in
accordance with section 773(c)(1) of the
Act. In examining surrogate values, we
selected, where possible, the publicly
available value which was: (1) An
average non-export value; (2)
representative of a range of prices
within the POR or most
contemporaneous with the POR; (3)
product-specific; and (4) tax-exclusive.
We chose values with a preference for
prices most contemporaneous with the
POR. Where we could not obtain a POR-
representative price for an input, we
selected a value in accordance with the

remaining criteria mentioned above and
which was the closest in time to the
POR. In accordance with this
methodology, we valued the factors of
production as follows:

For castor oil and castor seed, the
Department valued this material using
price data reported in The Economic
Times (Bombay) for Calcutta, Delhi,
Hyderabad, and Kanpur during the
months of June 1995 through December
1995. Respondents provided this price
information for castor oil and castor
seed. The Department adjusted these
values to account for freight costs
between the supplier and the
respondents’ sebacic acid
manufacturing facilities.

For caustic soda, the Department used
the value reported in the publication
Indian Chemical Weekly, using data
from the months of July 1995 through
June 1996. Because price quotes for
caustic soda reported by Chemical
Weekly are for chemicals with a 100%
concentration level of caustic soda, we
made chemical purity adjustments
according to the particular
concentration level of caustic soda used
by respondents. We adjusted these
values to exclude taxes and to include
freight expenses incurred from the
suppliers to the respondents’ sebacic
acid manufacturing facilities.

For cresol, both respondents and
petitioner reported market values
published by Chemical Weekly for the
period of July 1995 through June 1996.
The Department reviewed pricing
information for other months of the POR
which indicated that the market price
reported by respondents are
representative of the market price of the
material for the entire POR. We adjusted
this value for taxes and freight expenses.

The valuation of activated carbon,
which is interchangeable with
macropore resin, was based upon
information found in the publication
India’s Imports by Commodities-
Countries (Monthly Statistics of the
Foreign Trade of India (IMF)). This
pricing information reflects the average
unit import price for the period April
1995 through February 1996.

The market values for sodium
chloride (also referred to as sodium
chlorite or vacuum salt), sulphuric acid,
and zinc oxide were based upon the
published market prices reported in
Chemical Weekly for the period of July
1995 through June 1996. We adjusted
these values for taxes and freight
expenses.

For benzenic sulphuric acid, neither
the petitioner nor the respondent
submitted a surrogate value. After
extensive research, we failed to locate a
chemical called ““benzenic sulphuric

acid.” However, according to the
Encyclopedia of Chemical Technology,
when benzene is sulfonated with
sulphuric acid, a chemical called
benzenic sulfonic acid is produced.
Therefore, we used a value for benzenic
sulfonic acid as a substitute surrogate
value for benzenic sulphuric acid. The
value we used is from the Monthly
Statistics of the Foreign Trade of India
for the period April 1995 through
February 1996.

For direct labor, we used 1994 data
from Investing, Licensing & Trading
Conditions Abroad, India, issues
November 1995 and November 1996, by
the Economist Intelligence Unit.

For factory overhead, we used
information obtained from the April
1995 Reserve Bank of India Bulletin.
From ‘““Statement 1—Combined Income,
Value of Production, Expenditure and
Appropriation Accounts, Industry
Group-wise” of that report for the
Indian metals and chemicals industries,
we summed those components which
pertain to overhead expenses and
divided them by the sum of those
components pertaining to the cost of
manufacturing to calculate an overhead
rate of 15.42 percent.

For steam coal, we used prices
published in Monthly Statistics of
Foreign Trade of India, Volume I1—
Imports for the period of April 1995
through January 1996, and for
electricity, we used information
obtained from the Current Energy Scene
in India for July 1995.

For selling, general, and
administrative (SG&A) expenses, we
used information from the same source
we used for factory overhead. We
summed the values which comprised
the components of SG&A and divided
that figure by the same cost of
manufacturing figure used to determine
factory overhead, to arrive at an SG&A
rate of 21.67 percent.

For the calculation of profit, we used
information from the April 1995 Reserve
Bank of India Bulletin. We divided the
reported before-tax profit for the
“processing and manufacture: metals,
chemicals, and products thereof”
category by the sum of those
components pertaining to the cost of
manufacturing plus SG&A to calculate a
profit rate of 5.24 percent.

For the value of export packing
(plastic bags and woven bags), the
Department used the value of imports
into India during April 1995 through
February 1996, as reported in the
Monthly Statistics of Foreign Trade of
India, Volume Il. We adjusted this value
to account for freight expenses.

For foreign inland freight, the
Department relied upon the trucking
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freight rates reported to the Department
in an August 1993 embassy cable from
India, pursuant to the less-than-fair-
value investigation of Certain Helical
Spring Lock Washers from the PRC and
the rail freight rates reported to the
Department in a December 1989
embassy cable for the final results of the
antidumping administrative review for
Shop Towels of Cotton from the PRC.
This is the same information we used in
the sebacic acid less-than-fair-value
investigation. We adjusted these rates
for the POR to reflect inflation, based on
information published in the
International Financial Statistics of the
International Monetary Fund.

For ocean freight, we used the
surrogate value provided by the
respondent in the first review. This
value was added to values for delivery
destination charges and fuel adjustment
charges provided by the Federal
Maritime Commission on January 24,
1997.

To calculate the expense for marine
insurance, we used information from a
publicly summarized version of the
guestionnaire response for the
investigation of sales of less than fair
value of Sulphur Vat Dyes from India.
The marine insurance rate reported in
the public version of the October 8,
1992 response was adjusted for inflation
to reflect marine insurance charges
during the POR, based on information
published in the International Financial
Statistics of the International Monetary
Fund.

For foreign brokerage and handling
charges, we used information from
publicly available data for foreign
brokerage and handling reported for the
investigation for Sulphur Vat Dyes. The
rate documented is Rs 0.39/kg. We
adjusted this value for inflation using
the inflator value of 1.40 that the
Department calculated from the
International Financial Statistics,
published by the International Monetary
Fund.

Consistent with the methodology
employed in the final determination in
the less-than-fair-value investigation of
this case, we have determined that fatty
acid and glycerine are by-products. See
Sebacic Acid at 28056. Therefore, as by-
products, we subtracted the sales
revenue of fatty acid and glycerine from
the production costs of sebacic acid.
This treatment of by-products is also
consistent with generally accepted
accounting principles. (See Cost
Accounting: A Managerial Emphasis
(1991) at pages 539-544).

To value fatty acid, we used publicly
available published information from
the Monthly Statistics of the Foreign
Trade of India (Monthly Statistics) for

the period April 1995 through February
1996.

To value glycerine, we used the
average price for glycerine (IW and CP)
in the publication Chemical Weekly for
the period July 1995 through June 1996
and adjusted the value to account for
sales and excise taxes.

We also allocated a by-product credit
for glycerine to the production cost for
the co-product caproyl alcohol. We
deducted a by-product credit for
glycerine from both sebacic acid and
caproyl alcohol based on the ratio of the
value of sebacic acid to the total value
of both sebacic acid and caproyl
alcohol.

Consistent with the methodology
employed in the final determination in
the less-than-fair-value investigation of
this case, we have determined that
caproyl alcohol is a co-product.
Therefore, we have allocated the factor
inputs, based on the relative quantity of
output of this product and sebacic acid.
Additionally, we have used the
production times necessary to complete
each production stage of sebacic acid as
a basis for allocating the amount of
labor, energy usage, and factory
overhead among the products. This
treatment of co-products is consistent
with generally accepted accounting
principles. (See Cost Accounting: A
Managerial Emphasis (1991) at pages
528-533).

To value caproyl alcohol, we used
publicly available published
information for octanol from Chemical
Weekly and adjusted for sales and excise
taxes. We used the Chemical Weekly
octanol value as the surrogate value for
caproyl alcohol because, in a letter
submitted by respondents in attachment
four of their January 6, 1997 submission
concerning surrogate values, the editor
of Chemical Weekly states that the
reference to octanol in the journal refers
to the more common 2-octanol, another
name for caproyl alcohol.

Preliminary Results of Review

For Jiangsu, which failed to respond
to the questionnaire, we have not
granted a separate rate and the country-
wide rate will apply to all sales. For
Guangdong, which reported that there
were no sales during the POR, its
company-specific rate from the previous
administrative review remains
unchanged.

We preliminarily determine that the
following dumping margins exist:

Margin
Manufacturer/ : ;
exporter Time period é[;(—;‘]l;)
Tianjin Chemi-
cals I/E Corp 7/01/95—6/30/96 0.00

Margin
Manufacturer/ ’ :
Time period er-
exporter p ((:Znt)
Sinochem Inter-
national
Chemicals
Corp coevvrnne. 7/01/95—6/30/96 0.00
Guangdong
Chemicals I/
E Corp ......... 7/01/95—6/30/96 13.54
Country-Wide
Rate ............. 7/01/95—6/30/96 | 243.40

Parties to the proceeding may request
disclosure within 5 days of the date of
publication of this notice. Any
interested party may request a hearing
within 10 days of publication. Any
hearing, if requested, will be held 44
days after the publication of this notice,
or the first workday thereafter.
Interested parties may submit written
comments (case briefs) within 30 days
of the date of publication of this notice.
Rebuttal comments (rebuttal briefs),
which must be limited to issues raised
in the case briefs, may be filed not later
than 37 days after the date of
publication. The Department will
publish a notice of final results of this
administrative review, which will
include the results of its analysis of
issues raised in any such comments,
within 180 days of publication of these
preliminary results.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
USP and NV may vary from the
percentages stated above. The
Department will issue appraisement
instructions directly to the Customs
Service.

Furthermore, the following cash
deposit requirements will be effective
upon publication of the final results of
this administrative review for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided for by
section 751(a)(1) of the Act: (1) For the
reviewed companies named above
which have separate rates (SICC and
Tianjin), the cash deposit rates will be
the rates for those firms established in
the final results of this administrative
review; (2) for companies previously
found to be entitled to a separate rate
and for which no review was requested,
the cash deposit rates will be the rate
established in the most recent review of
that company; (3) for all other non-PRC
exporters of subject merchandise from
the PRC, the cash deposit rates will be
the rates applicable to the PRC supplier
of that exporter; and (4) the cash deposit
rate for non-PRC exporters of subject
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merchandise from the PRC will be the
rate applicable to the PRC supplier of
that exporter. These deposit rates, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

Notification of Interested Parties

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
353.26 to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and
section 353.22 of the Department’s
regulations.

Dated: July 31, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-20937 Filed 8-7-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-351-806]

Silicon Metal From Brazil; Preliminary
Results of Antidumping Duty
Administrative Review and Intent Not
To Revoke in Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
the antidumping duty administrative
review and intent not to revoke in part.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on silicon
metal from Brazil in response to
requests by respondents Eletrosilex Belo
Horizonte (Eletrosilex), Companhia
Ferroligas Minas Gerais—Minasligas
(Minasligas), Companhia Brasileira
Carbureto de Calcio (CBCC), RIMA
Industrial S/A (RIMA), and Wabash
Alloys, a division of Connell Limited
Partnership, an interested party which
imported silicon metal during the
period of review. This review covers the
period July 1, 1995, through June 30,
1996.

We preliminarily determine not to
revoke the order with respect to CBCC
or Minasligas. These companies
submitted timely requests for revocation
in this review, however, in the final
results of the preceding administrative
review of this order the Department
determined that both companies had
dumping margins greater than de
minimis. Accordingly, these companies
have not met the requirements of 19
CFR 353.25 (i.e., three consecutive years
with zero or de minimis dumping
margins) and therefore do not qualify for
revocation under the Department’s
regulations.

We preliminarily determine that sales
have been made at less than normal
value (NV) during the POR by
Eletrosilex and Rima. If these
preliminary results are adopted in our
final results of administrative review,
we will instruct the U.S. Customs
Service to assess ad-valorem
antidumping duties equal to the
difference between export price (EP)
and NV. Interested parties are invited to
comment on these preliminary results.
Parties who submit comments are
requested to submit with the argument:
(1) A statement of the issue; and (2) a
brief summary of the argument.

EFFECTIVE DATE: August 8, 1997.

FOR FURTHER INFORMATION CONTACT:
Alexander Braier, Yury Beyzarov,
Sharon Harris, Sinem Sonmez, or James
C. Doyle, Office of Antidumping/
Countervailing Enforcement, Group IlI,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue N.W., Washington,
D.C. 20230; telephone 482—-3793.

SUPPLEMENTARY INFORMATION:
Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act) are to the provisions
effective January 1, 1995, the effective
date of the amendments made to the
Tariff Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the regulations, as codified at 19 CFR
part 353 (1996).

Background

OnJuly 31, 1991, the Department
published in the Federal Register the
antidumping duty order on silicon
metal from Brazil (56 FR 36135). On
July 8, 1996, the Department published
a ““Notice of Opportunity to Request
Administrative Review’ on silicon
metal from Brazil in the Federal

Register for the period July 1, 1995,
through June 30, 1996 (61 FR 35712).

In accordance with 19 CFR
353.22(a)(1), Eletrosilex, Minasligas,
CBCC, and RIMA requested that the
Department conduct an administrative
review of their respective sales.
Pursuant to 19 CFR 353.25, Minasligas
and CBCC also requested revocation of
the antidumping duty order in part. On
August 15, 1995, the Department
published in the Federal Register a
notice of initiation of this antidumping
duty administrative review (61 FR
42416). On March 7, 1997, the
Department published in the Federal
Register its notice extending the
deadline in these preliminary results
until May 14, 1997 (62 FR 10540). Due
to the complicated issues in this case,
the Department again extended the
deadline for these preliminary results
until July 31,1997 (62 FR 27235).

Verification

From March 17 through March 22,
1997, in accordance with section 782(i)
of the Act, we verified information
provided by Minasligas and Rima using
standard verification procedures
including examination of relevant sales
and financial records, and selection of
original source documentation
containing relevant information. Our
verification results are outlined in the
respective verification reports, the
public versions of which are available in
the Central Records Unit of the
Department of Commerce, room B-099.

Scope of Review

The merchandise covered by this
review is silicon metal from Brazil
containing at least 96.00 percent but less
than 99.99 percent silicon by weight.
Also covered by this review is silicon
metal from Brazil containing between
89.00 and 96.00 percent silicon by
weight but which contains more
aluminum than the silicon metal
containing at least 96.00 percent but less
than 99.99 percent silicon by weight.
Silicon metal is currently provided for
under subheadings 2804.69.10 and
2804.69.50 of the Harmonized Tariff
Schedule (HTS) as a chemical product,
but is commonly referred to as a metal.
Semiconductor grade silicon (silicon
metal containing by weight not less than
99.99 percent silicon and provided for
in subheading 2804.61.00 of the HTS) is
not subject to the order. HTS item
numbers are provided for convenience
and for U.S. Customs purposes. The
written description remains dispositive
as to the scope of product coverage.
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Level of Trade

To the extent practicable, we
determine NV for sales at the same level
of trade as the U.S. sales (either export
price (EP) or constructed export price
(CEP)). When there are no sales at the
same level of trade, we compare U.S.
sales to home market (or, if appropriate,
third-country) sales at a different level-
of-trade. The NV level of trade is that of
the starting-price sales in the home
market. When NV is based on CV, the
level of trade is that of the sales from
which we derive selling, general, and
administrative expenses (SG&A) and
profit.

For both EP and CEP, the relevant
transaction for the level of trade analysis
is the sale (or constructed sale) from the
exporter to the importer. While the
starting price for CEP is that of a
subsequent resale to an unaffiliated
buyer, the construction of the CEP
results in a price that would have been
charged if the importer had not been
affiliated. We calculate the CEP by
removing from the first resale to an
independent U.S. customer the
expenses under section 772(d) of the
Act and the profit associated with these
expenses. These expenses represent
activities undertaken by the affiliated
importer. Because the expenses
deducted under section 772(d) represent
selling activities in the United States,
the deduction of these expenses
normally yields a different level of trade
for the CEP than for the later resale
(which we use for the starting price).
Movement charges, duties and taxes
deducted under section 772(c) do not
represent activities of the affiliated
importer, and we do not remove them
to obtain the CEP level of trade.

To determine whether home market
sales are at a different level of trade than
U.S. sales, we examine whether the
home market sales are at different stages
in the marketing process than the U.S.
sales. The marketing process in both
markets begins with goods being sold by
the producer and extends to the sale to
the final user, regardless of whether the
final user is an individual consumer or
an industrial user. The chain of
distribution between the producer and
the final user may have many or few
links, and each respondent’s sales occur
somewhere along this chain. In the
United States, the respondent’s sales are
generally to an importer, whether
independent or affiliated. We review
and compare the distribution systems in
the home market and U.S. export
markets, including selling functions,
class of customer, and the extent and
level of selling expenses for each
claimed level of trade. Customer

categories such as distributor, original
equipment manufacturer (OEM), or
wholesaler are commonly used by
respondents to describe levels of trade,
but, without substantiation, they are
insufficient to establish that a claimed
level of trade is valid. An analysis of the
chain of distribution and of the selling
functions substantiates or invalidates
the claimed levels of trade. Different
levels of trade necessarily involve
differences in selling functions, but
differences in selling functions, even
substantial ones, are not alone sufficient
to establish a difference in the levels of
trade. Different levels of trade are
characterized by purchasers at different
stages in the chain of distribution and
sellers performing qualitatively or
quantitatively different functions in
selling to them.

When we compare U.S. sales to home
market sales at a different level of trade,
we make a level-of-trade adjustment if
the difference in levels of trade affects
price comparability. We determine any
effect on price comparability by
examining sales at different levels of
trade in a single market, the home
market. Any price effect must be
manifested in a pattern of consistent
price differences between home market
sales used for comparison and sales at
the equivalent level of trade of the
export transaction. To quantify the price
differences, we calculate the difference
in the average of the net prices of the
same models sold at different levels of
trade. We use the average difference in
net prices to adjust NV when NV is
based on a level of trade different from
that of the export sale. If there is a
pattern of no consistent price
differences, the difference in levels of
trade does not have a price effect and,
therefore, no adjustment is necessary.

The statute also provides for an
adjustment to NV when NV is based on
a level of trade different from that of the
CEP if the NV level is more remote from
the factory than the CEP and if we are
unable to determine whether the
difference in levels of trade between
CEP level and NV level affects the
comparability of their prices. This latter
situation can occur where there is no
home market level of trade equivalent to
the U.S. sales level or where there is an
equivalent home market level but the
data are insufficient to support a
conclusion on price effect. This
adjustment, the CEP offset, is identified
in section 773(7)(B) of the Act and is the
lower of the following:

« The indirect selling expenses on the
home market sale, or

e The indirect selling expenses
deducted from the starting price used to
calculate CEP.

The CEP offset is not automatic each
time we use CEP. The CEP offset is
made only when the level of trade of the
home market sale is more advanced
than the level of trade of the U.S. (CEP)
sale and there is not an appropriate
basis for determining whether there is
an effect on price comparability.

In the present review, none of the
respondents requested a level of trade
(LOT) adjustment. To ensure that no
such adjustment was necessary, in
accordance with the principles
discussed above, we examined
information regarding the distribution
systems in both the United States and
Brazilian markets, including the selling
functions, classes of customer, and
selling expenses for each respondent.

In the home market, all companies
sold merchandise to one or more of the
following three categories of customers:
end-users, traders, and commissioned
agents. Regardless of the category of
customer, all the companies’ home
market (HM) sales were manufactured to
order and the merchandise was shipped
directly from the factory to each type of
customer. The companies’ packing
processes were also identical for all
sales, and the selling expenses for the
POR were comparable for all sales,
regardless of the category of customer.
Evidence on the record also
demonstrates that the companies did
not have formal policies for providing
special payment terms, such as
discounts, to different types of
customers. Based upon this evidence,
we determine that the selling activities
each respondent performed for its home
market sales were the same for all home
market sales, and that each respondent’s
HM sales were all made at a single LOT.

All four companies’ sales in the
United States were EP sales. All of the
companies’ U.S. customers were end-
users or traders, each sale was
manufactured to order, and the selling
expenses were comparable for all sales,
regardless of the category of customer.
Furthermore, the packing processes
were almost identical to that of the HM
sales, and we found no differences in
the selling activities performed for each
respondent’s U.S. sales in comparison to
their HM sales. Based on this, for each
respondent, we conclude that a single
level of trade exists in the United States
which is the same as the HM LOT. As
aresult, a LOT adjustment is not
warranted in this review.

Product Comparisons

To determine whether sales of silicon
metal by CBCC, Eletrosilex, Minasligas,
and Rima to the U.S. were made at less
than normal value, we compared the
“Export Price” to the ““Normal Value”,
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as described in the “Export Price” and
“Normal Value” sections of this notice.
In accordance with section 777A(d)(2)
of the Act, we compared the EP of
individual transactions to the monthly
weighted-average NV of
contemporaneous sales of the foreign
like product.

Normal Value
A. Viability

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared each
respondent’s volume of home market
sales of the foreign like product to the
volume of U.S. sales of the subject
merchandise, in accordance with
section 773(a)(1)(C) of the Act. Because
each respondent’s aggregate volume of
home market sales of the foreign like
product was greater than five percent of
its aggregate volume of U.S. sales for the
subject merchandise, we determined
that the home market provides a viable
basis for calculating NV for each
respondent.

B. Home Market Sales

We compared the EP of individual
transactions to the monthly weighted-
average NV of sales of the foreign like
product, pursuant to section 777A(d)(2)
of the Act. In such cases we based NV
on packed, ex-factory or delivered
prices to unaffiliated purchasers in the
home market. Where applicable, we
made adjustments to home market price
for inland freight, inland freight
insurance, and interest revenue. We
reduced home market prices by an
amount for home market credit and
packing expenses, and we increased it
by U.S. credit expenses and U.S.
packing costs, in accordance with
sections 773(a)(6)(A) and (B) of the Act.
We also increased NV, where
appropriate, for bank charges, U.S.
advertising, and warehousing expenses
incurred on U.S. sales, in accordance
with sections 773(a)(6)(A) and (B) of the
Act. We decreased NV, where
appropriate, by the amount of
commissions paid in the home market,
but limited this amount to the amount
of indirect selling expenses incurred on
U.S. sales, in accordance with 19 CFR
353.56(b)(1).

As respondents did not provide
sufficient information regarding the
interest rates used in the calculation of
home market credit, we used the simple
average of monthly Government of
Brazil Taxa Referencial (TR) rates for the
POR. The TR rate is the published
Government of Brazil prime lending
rate. We disallowed Minasligas’ claimed

imputed U.S. credit revenue because the
Department’s practice is to allow
imputed credit revenue only in
situations where advance payment is
made by the customer before the
merchandise is shipped. See, e.g., Fresh
Cut Flowers from Mexico, Final Results
of Antidumping Duty Administrative
Review (61 FR 40604). However, the
customer does not pay until after it
receives the merchandise. Therefore,
applying the Department’s standard
imputed credit calculation would result
in imputed U.S. credit expense, not
revenue. However, consistent with the
Department’s practice, because all
companies used Advance Exchange
Contract’s (ACC’s) to finance export
sales, and ACC'’s are dollar-denominated
short-term loans, we used ACC rates to
determine the interest rate used in the
U.S. imputed credit calculation. To
calculate each company’s U.S. imputed
credit interest rate, we used the simple
average of their ACC interest rates.

United States Price (USP)

A. Export Price

In calculating USP we used export
price (EP) for each respondent, as
defined in section 772(a) of the Act,
because the subject merchandise was
first sold to unrelated purchasers prior
to the date of importation into the
United States and the use of constructed
export price was not indicated by the
facts on the record.

We based EP on the packed, delivered
price to the first unaffiliated purchasers
in the United States, or to unaffiliated
trading companies who sell the subject
merchandise in the United States. In
accordance with Section 772(c)(2) of the
Act, we reduced this price, where
appropriate, for foreign inland freight,
international freight, marine insurance,
weighing and sampling charges, port
clerical expenses, and brokerage and
handling. We made an addition to USP,
where appropriate, for duty drawback in
accordance with section 772(c) of the
Act. No other adjustments to company
provided information were made except
in the following instances:

1. For the imputed U.S. credit
calculation for CBCC, Eletrosilex, and
Minasligas, we used an interest rate
which was the simple average of the
ACC rates used during the POR, as
reported by each respondent.

2. Rima failed to provide the ACC
interest rates it was charged during the
POR, despite three Departmental
requests for these rates. Therefore,
pursuant to 776(b) of the Act, for Rima’s
imputed U.S. credit calculation, we
used as adverse facts available for
Rima’s interest rate, the interest rate

which was the highest of the ACC
interest rates used during the POR by