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Briefings on how to use the Federal Register

For information on briefings in Washington, DC and
Boston, MA, see the announcement on the inside cover
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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov
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Rules and Regulations

Federal Register

Vol. 62, No. 168
Friday, August 29, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—-NM-228-AD; Amendment
39-10117; AD 97-18-07]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Model BAe 125-800A Series Airplanes,
and Model Hawker 800 and Hawker
800XP Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Raytheon Model
BAe 125-800A series airplanes, and
Model Hawker 800 and 800XP series
airplanes, that requires modification of
the rudder. This amendment is
prompted by a report indicating that,
due to the existing design of the rudder,
overbias or overbalance of the rudder
occurs during single engine handling.
The actions specified by this AD are
intended to prevent overbias or
overbalance of the rudder, which could
result in reduced controllability of the
airplane.

DATES: Effective October 3, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 3,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Raytheon Aircraft Company,
Manager Service Engineering, Hawker
Customer Support Department, P.O. Box
85, Wichita, Kansas 67201-0085. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,

Renton, Washington; or at the FAA,
Wichita Aircraft Certification Office,
Small Airplane Directorate, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Larry Engler, Aerospace Engineer,
Airframe Branch, ACE-118W, FAA,
Wichita Aircraft Certification Office,
Small Airplane Directorate, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone (316) 946-4122; fax (316)
946-4407.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Raytheon Model
BAe 125-800A series airplanes, and
Model Hawker 800 and 800XP series
airplanes was published in the Federal
Register on April 24, 1997 (62 FR
19950). That action proposed to require
modification of the rudder.

No comments were submitted in
response to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of this rule as proposed.

Cost Impact

There are approximately 295 Beech
(Raytheon) Model BAe 125-800A series
airplanes, and Model Hawker 800 and
Hawker 800XP series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 190 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 8 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour.
Required parts will cost approximately
$300 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be
$148,200, or $780 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the rules docket. A copy of
it may be obtained from the rules docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-18-07 Raytheon Aircraft Company
(Formerly Beech, Raytheon Corporate
Jets, British Aerospace, Hawker Siddley,
et al.): Amendment 39-10117. Docket
96—-NM—-228—-AD.

Applicability: Model BAe 125-800A, and

Model Hawker 800 and Hawker 800XP series

airplanes; on which Raytheon Modification
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25F017A&B (reference Raytheon Service
Bulletin SB.55-36—-25F017A&B) has not been
installed; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Note 2: Raytheon Model BAe 125-800B
series airplanes are similar in design to the
airplanes that are subject to the requirements
of this AD and, therefore, also may be subject
to the unsafe condition addressed by this AD.
However, as of the effective date of this AD,
those models are not type certificated for
operation in the United States. Airworthiness
authorities of countries in which the Model
BAe 125-800B series airplanes are approved
for operation should consider adopting
corrective action, applicable to those models,
that is similar to the corrective action
required by this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent overbias or overbalance of the
rudder, which could result in reduced
controllability of the airplane, accomplish
the following:

(a) Within 100 hours time-in-service or
within 6 months after the effective date of
this AD, whichever occurs first, modify the
rudder in accordance with Raytheon Service
Bulletin SB.55-36-25F017A&B, dated April
15, 1996.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Wichita
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Wichita ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The modification shall be done in
accordance with Raytheon Service Bulletin
SB.55-36-25F017A&B, dated April 15, 1996.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Raytheon Aircraft Company, Manager
Service Engineering, Hawker Customer

Support Department, P.O. Box 85, Wichita,
Kansas 67201-0085. Copies may be inspected
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Wichita Aircraft
Certification Office, Small Airplane
Directorate, 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700, Washington,
DC.

(e) This amendment becomes effective on
October 3, 1997.

Issued in Renton, Washington, on August
25, 1997.
John J. Hickey,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-23102 Filed 8-28-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 97-NM-41-AD; Amendment
39-10119; AD 97-18-09]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 and A300-600 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Airbus Model A310
and A300-600 series airplanes, that
currently requires a revision to the
Airplane Flight Manual (AFM) that
warns the flight crew of certain
consequences associated with
overriding the autopilot when it is in
the pitch control axis. That AD also
requires modification of certain flight
control computers (FCC). That AD was
prompted by the results of an FAA
review of the requirements of an earlier
AD. This amendment requires a
modification to the autopilot that would
enable the flight crew to disconnect the
autopilot when direct force is applied to
the control column, regardless of its
mode and the altitude of the airplane;
accomplishment of that modification
terminates the current requirement to
revise the AFM. This amendment also
requires repetitive operational testing of
the modified autopilot to determine if
the disconnect function operates
properly, and repair, if necessary. The
actions specified by this AD are
intended to prevent an out-of-trim
condition between the trimmable
horizontal stabilizer and the elevator,

which could severely reduce
controllability of the airplane.
DATES: Effective October 3, 1997.

The incorporation by reference of
certain publications, as listed in the
regulations, is approved by the Director
of the Federal Register as of October 3,
1997.

The incorporation by reference of
certain other publications listed in the
regulations was approved previously by
the Director of the Federal Register as of
May 23, 1996 (61 FR 16873, April 18,
1996).

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Charles Huber, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-25809; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 96-08-07,
amendment 39-9573 (61 FR 16873,
April 18, 1996), which is applicable to
all Airbus Model A310 and A300-600
series airplanes, was published in the
Federal Register on April 9, 1997 (62 FR
17131). The action proposed to
supersede AD 96-08-07 to continue to
require a revision to the Limitations
Section of the AFM that warns the flight
crew of certain consequences associated
with overriding the autopilot when it is
in the pitch control axis, and
modification of certain FCC’s.

The action also proposed to require a
modification to the autopilot that would
enable the flight crew to manually
disconnect it, regardless of the autopilot
mode and the altitude of the airplane.
After this modification has been
accomplished, the action proposed to
require removal of the revision to the
AFM that is currently required by AD
96-08-07. In addition, the action
proposed to require repetitive
operational testing of the modified
autopilot to determine if the disconnect
function operates properly, and repair,
if necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
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consideration has been given to the two
comments received.

Both commenters support the
proposed rule.

Clarification of Requirements of the
Final Rule

The FAA has revised paragraph
(d)(2)(ii) of this final rule to clarify that
the operational test applies to the
autopilot disconnect feature.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 77 Airbus
Model A300-600 and A310 series
airplanes of U.S. registry that will be
affected by this proposed AD.

The modification of certain FCC’s that
is required by AD 96-08-07 takes
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $60 per work hour. Required parts
will be supplied by the manufacturer at
no cost to operators. Based on these
figures, the cost impact of the currently
required modification on U.S. operators
is estimated to be $4,620, or $60 per
airplane.

The AFM revision that is required by
AD 96-08-07 takes approximately 1
work hour per airplane to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the currently required AFM
revision on U.S. operators is estimated
to be $4,620, or $60 per airplane.

The modification of the autopilot that
is currently required by this new AD
will take approximately 25 work hours
per airplane to accomplish, at an
average labor rate of $60 per work hour.
Required parts will cost approximately
$1,578 per airplane. Based on these
figures, the cost impact of the new
modification requirement of this AD on
U.S. operators is estimated to be
$237,006, or $3,078 per airplane.

The operational test that is currently
required by this new AD will take
approximately 7 work hours per
airplane, per test cycle, to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the operational test
requirement of this AD on U.S.
operators is estimated to be $32,340 per
test cycle, or $420 per airplane, per test
cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and

that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the rules docket. A copy of
it may be obtained from the rules docket
at the location provided under the
caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9573 (61 FR
16873, April 18, 1996), and by adding
a new airworthiness directive (AD),
amendment 39-10119, to read as
follows:

97-18-09 Airbus Industrie: Amendment
39-10119. Docket 97-NM—-41-AD.
Supersedes AD 96-08-07, Amendment
39-9573.

Applicability: All Model A300-600 and

A310 series airplanes, certificated in any

category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent an out-of-trim condition
between the trimmable horizontal stabilizer
and the elevator, which could severely
reduce controllability of the airplane,
accomplish the following:

Restatement of actions required by AD 96—
08-07, amendment 39-9573:

(a) Within 10 days after May 23, 1996 (the
effective date of AD 96—08-07, amendment
39-9573), revise the Limitations Section of
the FAA-approved Airplane Flight Manual
(AFM) to include the information contained
in paragraph (a)(1) or (a)(2) of this AD, as
applicable. This may be accomplished by
inserting a copy of this AD in the AFM. The
AFM limitation required by AD 94-21-07,
amendment 39-9049, may be removed
following accomplishment of the
requirements of this paragraph.

(1) For airplanes on which the flight
control computers (FCC) have not been
modified in accordance with the
requirements of paragraph (b) of this AD:
“Overriding the autopilot (AP) in pitch axis
does not cancel the AP autotrim when LAND
TRACK mode [green LAND on both Flight
Mode Annunciators (FMA)] or GO-AROUND
mode is engaged. In these modes, if the pilot
counteracts the AP, the autotrim will trim
against pilot input. This could lead to a
severe out-of-trim situation in a critical phase
of flight.”

(2) For airplanes on which the FCC’s have
been modified in accordance with
requirements of paragraph (b) of this AD:
“Overriding the autopilot (AP) in pitch axis
does not cancel the AP autotrim when LAND
TRACK mode (green LAND on both FMA'S)
is engaged, or GO-AROUND mode is engaged
below 400 feet radio altitude (RA). In these
modes, if the pilot counteracts the AP, the
autotrim will trim against pilot input. This
could lead to a severe out-of-trim situation in
a critical phase of flight.”

Restatement of actions required by ad 94—
21-07, amendment 39-9049:

(b) For airplanes equipped with FCC’s
having either part number (P/N) B470ABM1
(for Model A310 series airplanes) or
B470AAM1 (for Model A300-600 series
airplanes): Within 60 days after November 2,
1994 (the effective date of AD 94-21-07,
amendment 39-9049), modify the FCC’s in
accordance with Airbus Service Bulletin
A310-22-2036, dated December 14, 1993 (for
Model A310 series airplanes), or Airbus
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Service Bulletin A300-22-6021, Revision 1,
dated December 24, 1993 (for Model A300—-
600 series airplanes), as applicable.

(c) As of November 2, 1994, no person
shall install a FCC having either P/N
B470ABM1 or B470AAM1 on any airplane.

New actions required by this ad:

(d) For airplanes on which Modification
No. 11454 [reference Airbus Service Bulletin
A310-22-2044 (for Model A310 series
airplanes) or Airbus Service Bulletin A300-
22-6032 (for Model A300-600 series
airplanes)] has not been installed:
Accomplish paragraphs (d)(1), (d)(2)(i) and
(d)(2)(ii) of this AD.

(1) Within 24 months after the effective
date of this AD, modify the autopilot in
accordance with Airbus Service Bulletin
A310-22-2044, Revision 1, dated January 8,
1997 (for Model A310 series airplanes), or
Service Bulletin A300-22-6032, Revision 1,
dated January 8, 1997 (for Model A300-600
series airplanes), as applicable. The
requirements of paragraph (a) of AD 95-25-
09, amendment 39-9455, if applicable, must
be accomplished prior to or at the same time
the requirements of this paragraph are
accomplished.

(2) Prior to further flight following
accomplishment of paragraph (d)(1) of this
AD:

(i) Remove the AFM revisions required by
paragraph (b) of this AD; and

(ii) Perform an operational test of this
autopilot disconnect feature to determine
that it operates properly, in accordance with
Airbus Service Bulletin A310-22-2047,
dated July 16, 1996 (for Model A310 series
airplanes), or Service Bulletin A300-22—
6035, dated July 16, 1996 (for Model A300—
600 series airplanes), as applicable. If any
discrepancy is detected, prior to further
flight, repair it in accordance with the
applicable service bulletin. Repeat this test
thereafter at intervals not to exceed 18
months.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) The modification of the FCC’s shall be
done in accordance with Airbus Service
Bulletin A310-22-2036, dated December 14,
1993, or Airbus Service Bulletin A300-22—
6021, Revision 1, dated December 24, 1993,
as applicable. The incorporation by reference
of those documents was approved previously
by the Director of the Federal Register, in

accordance with 5 U.S.C. 552(a) and 1 CFR
part 51, as of May 23, 1996 (61 FR 16873,
April 18, 1996). The modification and
operational test of the autopilot shall be done
in accordance with Airbus Service Bulletin
A310-22-2044, Revision 1, dated January 8,
1997; Airbus Service Bulletin A300-22—-6032,
Revision 1, dated January 8, 1997; Airbus
Service Bulletin A310-22-2047, dated July
16, 1996; or Airbus Service Bulletin A300—
22-6035, dated July 16, 1996; as applicable.
The incorporation by reference of those
documents was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Airbus Industrie, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(h) This amendment becomes effective on
October 3, 1997.

Issued in Renton, Washington, on August
25, 1997.
John J. Hickey,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-23099 Filed 8-28-97; 8:45 am]
BILLING CODE 4910-13-U

RAILROAD RETIREMENT BOARD

20 CFR Part 261
RIN 3220-AB15

Finality of Decisions Regarding
Railroad Retirement Annuities

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

SUMMARY: The Railroad Retirement
Board (Board) hereby adopts regulations
pertaining to the finality of decisions
under the Railroad Retirement Act of
1974 (Act).

EFFECTIVE DATE: This rule will be
effective September 29, 1997.

ADDRESSES: Secretary to the Board,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611.
FOR FURTHER INFORMATION CONTACT:
Thomas W. Sadler, Senior Attorney,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611,
telephone (312) 751-4513, TTD (312)
751-4701.

SUPPLEMENTARY INFORMATION: The
Board'’s rules and procedures regarding
the finality of decisions are presently
contained in Board Orders, which are
not readily available to the public. The
Board Order regarding finality of
decisions provides that finality of
certain decisions is based on a number
of factors; adjudication based on these

factors is difficult to administer. Also
the Board Order does not contain any
time limits on reopening.

The regulation addresses the finality
of benefit decisions. This rule is similar
to the regulation of the Social Security
Administration (SSA) entitled
“Reopening and Revising
Determinations and Decisions’ (20 CFR
404.987-404.996).

Section 261.1 describes who may
open a final decision issued by the
agency. Section 261.2 describes when a
final decision may be reopened. All
final decisions, except decisions
awarding separation allowance lump
sum payments, may be reopened within
12 months of the date of notice of such
decision (see § 261.2(d)); within 4 years
of the date of notice if new and material
evidence is furnished or if there was an
adjudicative error not consistent with
the evidence of record at the time of
adjudication; or at any time under the
conditions set forth in §261.2(c).

Section 261.3 provides that a change
of legal interpretation or administrative
ruling upon which a decision was based
is not a basis for reopening.

Section 261.4 provides that the
annuity beginning date will not be
changed if the annuitant was later found
to be engaged in compensated service
for an employer, as defined in part 202
of the Board’s regulations, and the
annuitant had no basis for knowing that
he was engaged in such service. This
section also provides that the award of
an annuity would not be withdrawn if
based upon incorrect records of service
where the erroneously credited service
months do not exceed 6 months and the
annuitant was not at fault in causing the
error.

Section 261.5 provides that a decision
may be reopened after the 1 year and 4
year time limits set forth in §261.2 of
this part if the Board had begun an
investigation within those time limits.
However, if the Board does not
diligently pursue the investigation it
will not reopen the decision if the
decision was favorable to the annuitant.

Sections 261.6—261.8 are procedural
and provide that if a decision is
reopened, the annuitant will be given
notice and will have a right to
reconsideration and/or a hearing. Any
hearing shall be conducted in
accordance with part 260 of the Board’s
regulations (20 CFR 260).

Section 261.9 provides that if a
decision on a claim is reopened it may
also cause a reopening of a decision on
a previous claim based upon the same
compensation record, even though the
time limits for reopening a decision on
the first claim have passed.
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Section 261.10 provides that where
new evidence shows that the date of
birth used in the initial decision was
incorrect or where the record of
compensation has been changed a
decision may be revised even beyond
the time limits of 8 261.2 of this part if
such reopening is favorable to the
annuitant, but any increase in benefits
payable as the result of the reopening
shall be paid prospectively only.

Finally, §261.11 provides that the
three-member Board has the discretion
to reopen or not to reopen any decision
under these regulations.

On December 21, 1995, the Board
published this rule as a proposed rule
(60 FR 66203-66205). The Labor
Member of the Board dissented from
publication of the proposed rule. His
reasons for doing so were set forth in the
supplementary section of the proposed
rule (60 FR 66204). One comment was
received, indicating agreement with the
views of the Labor Member. The views
of the commentor were considered, but
a majority of the Board does not agree
with those views. In addition to the
comment discussed above, the Board
received letters from two individuals
requesting that final action on this rule
be deferred to allow rail labor and rail
management to reach agreement on the
substance of the rule. Based upon
comments received by rail labor and
management, to the effect that the Board
should consider closely paralleling the
Social Security Administration’s
regulations’s regarding reopening, the
Board has added a new paragraph (7) to
§261.2(c). This paragraph provides that
the Board will reopen an unfavorable
decision to correct an error made by the
Board which should have been obvious
at the time the initial decision was
made. This paragraph is identical to 20
CFR 404.988(c)(8) of the regulations of
the Social Security Administration.
Proposed § 261.2(c)(9) was modified and
§261.2(c)(10) was removed to make this
regulation more consistent with Social
Security regulations.

The Board, with the concurrence of
the Office of Management and Budget,
has determined that this is not a
significant regulatory action under
Executive Order 12866; therefore, no
regulatory impact analysis is required.
There are no information collections
associated with this rule.

List of Subjects in 20 CFR Part 261

Pensions, Railroad employees,
Railroad retirement.

For the reasons set out in the
preamble, chapter Il of title 20 of the
Code of Federal Regulations is amended
by adding part 261 to read as follows:

PART 261—ADMINISTRATIVE
FINALITY

Sec.

261.1 Reopening and revising decisions.

261.2 Conditions for reopening.

261.3 Change of legal interpretation or
administrative ruling.

261.4 Decisions which shall not be
reopened.

261.5 Late completion of timely
investigation.

261.6 Notice of revised decision.

261.7 Effect of revised decision.

261.8 Time and place to request review of
a revised decision.

261.9 Finality of findings when later claim
is filed on same earnings record.

261.10 Increase in future benefits where
time period for reopening has expired.

261.11 Discretion of the three-member
Board to reopen or not to reopen a final
decision.

Authority: 45 U.S.C. 231f.

§261.1 Reopening and revising decisions.

(a) This part sets forth the Board’s
rules governing finality of decisions.
After the expiration of the time limits
for review as set forth in part 260 of this
chapter, decisions of the agency may be
reopened and revised under the
conditions described in this part, by the
bureau, office, or entity that made the
earlier decision or by a bureau, office, or
other entity at a higher level, which has
the claim properly before it.

(b) A final decision as that term is
used in this part means any decision of
the type listed in § 260.1 of this chapter
where the time limits for review as set
forth in part 260 of this chapter or in the
Railroad Retirement Act have expired.

(c) Reopening a final decision under
this part means a conscious
determination on the part of the agency
to reconsider an otherwise final
decision for purposes of revising that
decision.

(d) New and material evidence as that
phrase is used in this part means
evidence that may reasonably be
expected to affect a final decision,
which was unavailable to the agency at
the time the decision was made, and
which the claimant could not
reasonably have been expected to have
submitted at that time.

§261.2 Conditions for reopening.

A final decision may be reopened:

(a) Within 12 months of the date of
the notice of such decision, for any
reason;

(b) Within four years of the date of the
notice of such decision, if there is new
and material evidence or there was
adjudicative error not consistent with
the evidence of record at the time of
adjudication; or

(c) At any time if:

(1) The decision was obtained by
fraud or similar fault;

(2) Another person files a claim on the
same record of compensation and
allowance of the claim adversely affects
the first claim;

(3) A person previously determined to
be dead on whose earnings record a
survivor annuity is based is found to be
alive;

(4) A claim was denied because of the
absence of proof of death of the
employee, and the death is later
established:

(i) By reason of an unexplained
absence from his or her residence for a
period of 7 years; or

(ii) By location or identification of his
or her body;

(5) The Social Security
Administration has awarded duplicate
benefits on the same record of
compensation;

(6) The decision was that the claimant
did not have an insured status, and
compensation has been credited to the
employee’s record of compensation in
accordance with part 211 of this
chapter:

(i) To enter items transferred by the
Social Security Administration which
were credited under the Social Security
Act when they should have been
credited to the employee’s railroad
retirement compensation record; or

(ii) To correct an error made in the
allocation of earnings to an individual
which, if properly allocated, would
have given him or her an insured status
at the time of the decision and the
evidence of these earnings was in the
possession of the Railroad Retirement
Board or the Social Security
Administration at the time of the
decision;

(7) The decision is wholly or partially
unfavorable to a party, but only to
correct clerical error or an error that
appears on the face of the evidence that
was considered when the determination
or decision was made;

(8) The decision found the claimant
entitled to an annuity or to a lump sum
payment based on the earnings record of
a deceased person, and it is later
established that:

(i) The claimant was convicted of a
felony or an act in the nature of a felony
for intentionally causing that person’s
death; or

(ii) If the claimant was subject to the
juvenile justice system, he or she was
found by a court of competent
jurisdiction to have intentionally caused
that person’s death by committing an act
which, if committed by an adult, would
have been considered a felony or an act
in the nature of a felony;
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(9) The claimant shows that it is to his
or her advantage to select a later annuity
beginning date and refunds, by cash
payment or setoff, past payments
applying to the period prior to the later
beginning date, subject, however, to the
provisions of subpart D of part 217 and
§218.9 of this chapter;

(10) The decision is incorrect because
of a failure to apply a reduction, or the
proper reduction, to the tier |
component of an annuity, but the Board
shall apply the reduction only for the
months following the month the Board
first takes corrective action.

(d) Revision of the amount or
payment of a separation allowance lump
sum amount pursuant to section 6(e) of
the Railroad Retirement Act is limited to
60 days from the date of notification of
the award of the separation allowance
lump sum payment.

§261.3 Change of legal interpretation or
administrative ruling.

A change of legal interpretation or
administrative ruling upon which a
decision is based does not render a
decision erroneous and does not
provide a basis for reopening.

§261.4 Decisions which shall not be
reopened.

The following decisions shall not be
reopened:

(a) An award of an annuity beginning
date to an applicant later found to have
been in compensated service to an
employer under part 202 of this chapter
on that annuity beginning date and who
is found not to be at fault in causing the
erroneous award; provided, however,
that this exception shall not operate to
permit payment of benefits for any
month in which the claimant is found
to be engaged in compensated service.

(b) An award of an annuity based on
a subsequently discovered erroneous
crediting of months of service and
compensation to a claimant where:

(1) The loss of such months of service
and compensation will cause the
applicant to lose his or her eligibility for
an annuity previously awarded;

(2) The erroneously credited months
of service do not exceed six months; and
(3) The annuitant is found not to be
at fault in causing the erroneous

crediting.

(c) An erroneous award of an annuity
where the error is no greater than one
dollar per month per annuity affected.

(d) An erroneous award of a lump
sum or accrued annuity payment where
the error is no greater than $25.00.

§261.5 Late completion of timely
investigation.

(a) A decision may be revised after the
applicable time period in §261.2(a) or

§261.2(b) of this part expires if the
Railroad Retirement Board begins an
investigation into whether to revise the
decision before the applicable time
period expires and the agency diligently
pursues the investigation to the
conclusion. The investigation may be
based on a request by a claimant or on
action by the Railroad Retirement
Board.

(b) Diligently pursued for purposes of
this section means that in view of the
facts and circumstances of a particular
case, the necessary action was
undertaken and carried out as promptly
as the circumstances permitted. Diligent
pursuit will be presumed to have been
met if the investigation is concluded
and, if necessary, the decision is revised
within 6 months from the date the
investigation began.

(c) If the investigation is not diligently
pursued to its conclusion, the decision
will be revised if a revision is applicable
and if it is favorable to the claimant. It
will not be revised if it would be
unfavorable to the claimant.

§261.6 Notice of revised decision.

(a) When a decision is revised, notice
of the revision will be mailed to the
parties to the decision at their last
known address. The notice will state the
basis for the revised decision and the
effect of the revision. The notice will
also inform the parties of the right to
further review.

(b) If a hearings officer or the three-
member Board proposes to revise a
decision, and the revision would be
based only on evidence included in the
record on which the prior decision was
based, all parties will be notified in
writing of the proposed action. If a
revised decision is issued by a hearings
officer, any party may request that it be
reviewed by the three-member Board, or
the three-member Board may review the
decision on its own initiative.

§261.7 Effect of revised decision.

A revised decision is binding unless:

(a) The revised decision is
reconsidered or appealed in accord with
part 260 of this chapter;

(b) The three-member Board reviews
the revised decision; or

(c) The revised decision is further
revised consistent with this part.

§261.8 Time and place to request review
of arevised decision.

A party to a revised decision may
request, as appropriate, further review
of the decision in accordance with the
rules set forth in part 260 of this
chapter.

§261.9 Finality of findings when later
claim is filed on same earnings record.

If two claims for benefits are filed on
the same record of compensation,
findings of fact made in a decision in
the first claim may be revised in
determining or deciding the second
claim, even though the time limit for
revising the findings made in the first
claim has passed. However, a finding in
connection with a claim that a person
was fully or currently insured at the
time of filing an application, at the time
of death, or any other pertinent time,
may be revised only under the
conditions stated in § 261.2 of this part.

§261.10 Increase in future benefits where
time period for reopening has expired.

If, after the time period for reopening
under 8261.2(b) of this part has expired,
new evidence is furnished showing a
different date of birth or new evidence
is furnished which would cause a
correction in a record of compensation
as provided for in part 211 of this
chapter and, as a result of the new
evidence, increased benefits would be
payable, the Board will pay increased
benefits, but only for the months
following the month the new evidence
is received.

§261.11 Discretion of the three-member
Board to reopen or not to reopen a final
decision.

In any case in which the three-
member Board may deem proper, the
Board may direct that any decision,
which is otherwise subject to reopening
under this part, shall not be reopened or
direct that any decision, which is
otherwise not subject to reopening
under this part, shall be reopened.

Dated: August 21, 1997.

By Authority of the Board.

For the Board,

Beatrice Ezerski,

Secretary to the Board.

[FR Doc. 97-23080 Filed 8—-28-97; 8:45 am]
BILLING CODE 7905-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917
[KY-211-FOR]

Kentucky Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.
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SUMMARY: OSM is approving a proposed
amendment to the Kentucky regulatory
program (hereinafter referred to as the
“Kentucky program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Kentucky proposed
revisions to the Kentucky Revised
Statutes (KRS) pertaining to reclamation
contracts, coal processing waste, and
penalty assessment. The amendment is
intended to revise the Kentucky
program to be consistent with the
Federal regulations and SMCRA.
EFFECTIVE DATE: August 29, 1997.

FOR FURTHER INFORMATION CONTACT:
William J. Kovacic, Director, Lexington
Field Office, 2675 Regency Road,
Lexington, Kentucky 40503. Telephone:
(606) 233-2896.

SUPPLEMENTARY INFORMATION:

1. Background on the Kentucky Program

1. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

V1. Procedural Determinations

I. Background on the Kentucky
Program

On May 18, 1982, the Secretary of the
Interior conditionally approved the
Kentucky program. Background
information on the Kentucky program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the May 18, 1982 Federal Register (47
FR 21404). Subsequent actions
concerning conditions of approval and
program amendments can be found at
30CFR917.11,917.13, 917.15, 917.16,
and 917.17.

I1. Submission of the Proposed
Amendment

By letter dated August 15, 1996,
(Administrative Record No. KY-1371)
Kentucky submitted a proposed
amendment to its program pursuant to
SMCRA at its own initiative. Two bills
were enacted in the regular session of
the 1996 Kentucky General Assembly
that amend KRS Chapter 350. Senate
Bill (SB) 231 creates a new subsection
(3) of KRS 350.131 and amends
350.150(1). Both subsections pertain to
reclamation contracts. SB 231 also
creates a new section of KRS Chapter
350 to address backstowing of coal
processing waste. House Bill (HB) 764
amends KRS 350.0301(1) and
350.990(1). These subsections pertain to
cessation orders.

OSM announced receipt of the
proposed amendment in the September
4, 1996, Federal Register (61 FR 46577),
and in the same document opened the
public comment period and provided an

opportunity for a public hearing on the
adequacy of the proposed amendment.
The public comment period closed on

October 4, 1996.

During its review of the amendment,
OSM identified concerns relating to the
issuance of cessation orders and the
assessment of penalties. OSM notified
Kentucky of these concerns by letter
dated May 28, 1997 (Administrative
Record No. KY-1389). By letter dated
June 27, 1997 (Administrative Record
No. KY-1392), Kentucky responded to
OSM’s concerns by submitting
additional clarifying information.
Because the information was
explanatory in nature and did not
constitute any major revision to the
Kentucky program, OSM did not reopen
the comment period.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

A. KRS 350.131(3)—Reclamation
Contract

Kentucky proposes to add new
subsection (3) to allow the Natural
Resources and Environmental
Protection Cabinet (Cabinet) to negotiate
and enter into a contract with a permit
applicant to reclaim the disturbed area
of a permit area in exchange for all or
part of the forfeited bond funds if
requested by the applicant. This applies
to those situations where a bond is
forfeited and a person subsequently
applies for a permit overlapping all or
part of the disturbed area. If the
applicant proposes to overlap only a
part of the disturbed area, the Cabinet
may enter into a contract with the
applicant to reclaim the overlap if it has
retained a portion of the forfeited bond
that is sufficient to reclaim the part of
the disturbed area that is not
overlapped. The applicant is not eligible
if he/she has any ownership or control
connection with the permittee. The
Cabinet will determine the amount of
forfeited bond fund to pay the applicant
based upon the estimated cost to
reclaim the overlap but the amount
cannot exceed the forfeited bond
amount collected. If the applicant
obtains a permanent program permit
overlapping a forfeited interim permit,
any disturbances created in connection
with the overlapping permit on areas
that were disturbed under the forfeited
permit may be covered under a contract
and shall be reclaimed to permanent
program standards. Areas where coal is
not removed under the overlapping
permit and the disturbances are for

reclamation of the interim permit shall
be reclaimed to interim program
standards. If the applicant obtains a
permanent program permit overlapping
a forfeited interim permit, any new
disturbances shall not be covered by a
contract and shall be reclaimed to
permanent program standards. No
person is exempt from the permitting,
bonding, and reclamation requirements
of Chapter 350 and the surety retains the
right to reclaim any permit or increment
thereof to avoid bond forfeiture.

While there is no Federal counterpart
to the Kentucky proposal, the Director
finds the proposed statute at KRS
350.131(3) not inconsistent with
SMCRA and the Federal regulations.

B. KRS 350.150(1)—Award of Contract

Kentucky proposes to revise
subsection (1) to exempt contracts
negotiated under KRS 350.131(3) from
the requirement that reclamation
contracts be awarded to the lowest
responsible bidder upon competitive
bids after reasonable advertisement.

While there is no Federal counterpart
to the Kentucky proposal, the Director
finds the proposed statute at KRS
350.150(1) not inconsistent with
SMCRA and the Federal regulations.

C. KRS Chapter 350 Section 3—
Backstowing

Kentucky proposes to add a new
section (3) in which the General
Assembly affirms the authorization of
backstowing of coal processing and coal
underground development waste as a
disposal method under appropriate
conditions. The General Assembly
directs the Cabinet to negotiate
improved coordination of State and
Federal agencies in the review of
backstowing or reinjection of coal
processing waste consistent with State
and Federal laws.

The Director finds the proposed
statute at KRS Chapter 350, Section 3,
not inconsistent with SMCRA and the
Federal regulations at 30 CFR 817.81(f).

D. KRS 350.0301(1)—Administrative
Hearings

Kentucky proposes to revise
subsection (1) to permit a petitioner to
contest the validity of an underlying
notice of noncompliance in a timely
filed demand for hearing to contest the
validity of a cessation order issued for
failure to abate the violation contained
in the notice of noncompliance.

While there is no Federal counterpart
to the Kentucky proposal, the Director
finds the proposed statute at KRS
350.0301(1) not inconsistent with
SMCRA and the Federal regulations.
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E. KRS 350.990(1)—Civil Penalty
Assessments

Kentucky proposes to revise
subsection (1) to require that a civil
penalty of not more than $5000 be
assessed for each violation in a
noncompliance underlying an imminent
danger cessation order. No separate civil
penalty shall be assessed for the order.

The Director finds that the proposed
statute at 350.990(1) is no less stringent
than section 518(a) of SMCRA and
consistent with the Federal penalty
assessment provisions at 30 CFR 845.14
and 845.15.

IVV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment submitted on August 15,
1996. Because no one requested an
opportunity to speak at a public hearing,
no hearing was held.

One public comment was received.
The commenter generally supported the
provisions of Senate Bill 231. However,
the provisions of House Bill 764 are
inconsistent with SMCRA and the
Federal regulations according to the
commenter. The change to KRS
350.0301(1) which permits a petitioner
to contest the validity of an underlying
notice of noncompliance in a timely
filed demand for hearing may, in the
commenter’s opinion, encourage an
operator to delay compliance. The
commenter also expressed concern that
the fact of the underlying violation
could be raised for the first time in a
hearing on a cessation order even when
the time for appealing the underlying
notice of violation had lapsed without
an appeal. The Director notes that in
Harman Mining Corp. v. Office of
Surface Mining Reclamation and
Enforcement, 114 IBLA 291,300 (May
10, 1990), the Interior Board of Land
Appeals held that the fact of a violation
set out in a notice of violation may be
contested in a proceeding to review a
cessation order issued for failure to
abate the notice of violation, as well as
in civil penalty proceedings.

The change to KRS 350.990(1) which
requires that a civil penalty of not more
that $5000 be assessed for each violation
in a noncompliance underlying an
imminent danger cessation order has
three distinct problems according to the
commenter. The first is that the
provision appears to prevent the
imposition of a separate civil penalty for
the issuance of an imminent danger
cessation order. The second is that the
provision appears to cap the amount of

penalty for underlying violations at
$5000 per violation but does not allow
for imposition of penalties on a daily
basis. The third is that there are
instances in which an imminent harm
cessation order is issued in which there
is no underlying notice of
noncompliance or violation issued in
conjunction with the cessation order.
The commenter contends that, in those
cases, no civil penalty would result
according to the revised statute. In
response to the commenter’s first two
concerns, the Director notes that
Kentucky stated in its June 27, 1997,
letter that KRS 350,990(1) provides for
the assessment of a civil penalty of up
to $5,000 for each violation cited in the
underlying notice of noncompliance
underlying the cessation order. The
statute further provides that each day of
a continuing violation may be deemed
a separate violation for purposes of
penalty assessment. Kentucky may
assess a ‘“‘per violation/per day” penalty
whenever an imminent danger cessation
order is issued. The mandatory 2-day
assessment for a violation which
continues for two or more days and
which is assigned more than 70 points
is not affected by the amendment as
provided by 405 KAR 7:095, Section 5.
KRS 350.990(1) requires that a civil
penalty of not less than $750 be
assessed for each day during which a
violation is not abated within the time
period prescribed in the failure to abate
cessation order or notice of
noncompliance. Kentucky does not
interpret the language at KRS 350.990(1)
to prohibit the imposition of a separate
civil penalty for each day during which
the violation continues. In response to
the commenter’s third concern, the
Director notes that Kentucky affirmed in
its June 27, 1997, letter that it always
issues an underlying notice of
noncompliance and order for remedial
measures along with the related
imminent danger cessation order (see
405 KAR 12:020, section 3(2)(b)). KRS
350.990(1), as amended by HB 764,
links the penalty assessment for the
cessation order to the underlying notice
of noncompliance. KRS 350.130(1) and
405 KAR 12:020, Section 2, require that
a notice of noncompliance be issued for
any violation of the statutes, regulations,
permit conditions, or any other
applicable requirement. For these
reasons, the Director finds the
provisions of HB 764 to be no less
stringent than SMCRA and consistent
with the Federal regulations.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(1),
the Director solicited comments on the
proposed amendment submitted on

August 15, 1996, and revised on January
11, 1995, from various Federal agencies
with an actual or potential interest in
the Kentucky program. No comments
were received.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.).

None of the revisions that Kentucky
proposed to make in its amendment
pertains to air or water quality
standards. Therefore, OSM did not
request EPA’s concurrence.

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by Kentucky
on August 15, 1996.

The Federal regulations at 30 CFR
part 917, codifying decisions concerning
the Kentucky program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

V1. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
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its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the

Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have

a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 917

Intergovernmental relations, Surface
mining, Underground mining.

Dated: July 30, 1997.

Allen D. Klein,
Regional Director, Appalachian Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 917—KENTUCKY

1. The authority citation for Part 917
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 917.15 is amended in the
table by adding a new entry in
chronological order by “Date of Final
Publication” to read as follows:

§917.15 Approval of Kentucky regulatory
program amendments.
* * * * *

- i Date of final - o
Original amendment submission date publication Citation/description
* * * * * *

August 15, 1996

August 29, 1997 ........

350.990(1).

KRS 350.131(3), 350.150(1), Chapter 350 Section 3, KRS 350.0301(1),

[FR Doc. 97-23106 Filed 8-28-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD 05-97-065]

RIN 2115-AE46

Special Local Regulations for Marine
Events; Hampton Offshore Challenge,
Chesapeake Bay, Hampton, Virginia
AGENCY: Coast Guard, DOT.

ACTION: Temporary final rule.

SUMMARY: Special local regulations are
being adopted for the Hampton Offshore
Challenge boat race to be held in the
Chesapeake Bay, Hampton, Virginia.
These special local regulations are
necessary to control vessel traffic in the
immediate vicinity of this event. The
effect will be to restrict general
navigation in the regulated area for the
safety of spectators and participants.

EFFECTIVE DATES: This regulation is
effective from 10:30 a.m. to 6 p.m. EDT

(Eastern Daylight Time) on September 6
and September 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Chief Warrant Officer D. Merrill, Marine
Events Coordinator, Commander, Coast
Guard Group Hampton Roads, 4000
Coast Guard Blvd., Portsmouth, Virginia
237083, (757) 483-8568.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice
of proposed rulemaking was not
published for this regulation and good
cause exists for making it effective in
less than 30 days from the date of
publication. Following normal
rulemaking procedures would have
been impractical. The request to hold
the event was not received until July 30,
1997. Publishing a notice of proposed
rulemaking and delaying its effective
date would be contrary to safety
interests, since immediate action is
needed to minimize potential danger to
the public posed by the large number of
racing vessels participating in this
event.

Discussion of Regulations

On September 6 and September 7,
1997, the United States Offshore Racing
Association will sponsor the Hampton
Offshore Challenge race in the

Chesapeake Bay near Buckroe Beach,
Hampton, Virginia. The event will
consist of Offshore Performance Boats
racing at high speeds along an 8 mile
oval course. These regulations are
necessary to control spectator craft and
provide for the safety of life and
property on navigable waters during the
event.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory procedures of DOT
is unnecessary. Entry into the regulated
area will only be prohibited while the
race boats are actually competing.
Because vessels will be allowed to
transit the event area between heats, the
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impacts on routine navigation are
expected to be minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rule will
have a significant economic impact on
a substantial number of small entities.
“Small entities” include independently
owned and operated small businesses
that are not dominant in their field and
that otherwise qualify as “small
business concerns” under section 3 of
the Small Business Act (15 U.S.C. 632).
The Coast Guard expects the economic
impact of this rule to be minimal, and
certifies under Section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) that this temporary final rule
will not have a significant economic
impact on a substantial number of small
entities, because the regulations will
only be in effect for a short duration in
a limited area.

Collection of Information

These regulations contain no
collection of information requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612 and
has determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under section
2.b.2.e(34)(h) of Commandant
Instruction M16475.1b (as amended, 61
FR 13564; March 27, 1996), this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 100

Marine Safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Temporary Regulations

In consideration of the foregoing, Part
100 of Title 33, Code of Federal
Regulations is amended as follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. A temporary Section 100.35T-05-
065 is added to read as follows:

§100.35T-05-065 Chesapeake Bay,
Hampton, Virginia.

(a) Definitions: (1) Regulated area:
The waters of the Chesapeake Bay
adjacent to Buckroe Beach commencing
at a point on the shoreline at latitude
37°03'40" North, longitude 76°16'55"
West, thence east southeast to latitude
37°03'13" North, longitude 76°15'40"
West, thence south southwest parallel to
the shoreline to latitude 37°00'04"
North, longitude 76°17'20" West, thence
west northwest to the shoreline at
latitude 37°00'15" North, longitude
76°18'13" West. All coordinates
reference Datum: NAD 1983.

(2) Coast Guard Patrol Commander:
The Coast Guard Patrol Commander is
a commissioned, warrant, or petty
officer of the Coast Guard who has been
designated by the Commander, Coast

Guard Group Hampton Roads.

(b) Special Local Regulations: (1)
Except for participants in the Hampton
Offshore Challenge race and vessels
authorized by the Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the regulated area
without the permission of the Patrol
Commander.

(2) The operator of any vessel in this
area shall:

(i) Stop the vessel immediately when
directed to do so by any commissioned,
warrant, or petty officer on board a
vessel displaying a Coast Guard ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on board a vessel displaying a Coast
Guard ensign.

(3) The Patrol Commander will allow
vessel traffic to transit the event area
between races.

(c) Effective dates: This regulation is
effective from 10:30 a.m. to 6 p.m. EDT
on September 6 and September 7, 1997.

Dated: August 14, 1997.

Roger T. Rufe, Jr.,

Vice Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

[FR Doc. 97-23067 Filed 8-28-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD 05-97-067]
Special Local Regulations for Marine

Events; Hampton Bay Days Festival;
Hampton River, Hampton, Virginia

AGENCY: Coast Guard, DOT.

ACTION: Implementation of regulation.

SUMMARY: This notice implements the
special local regulations at 33 CFR
100.508 for the Hampton Bay Days
Festival, to be held on September 12-14,
1997 on the Hampton River, in
Hampton, Virginia. These special local
regulations are necessary to control
vessel traffic in the immediate vicinity
of this event. The effect will be to
restrict general navigation in the
regulated area for the safety of
spectators and participants.

EFFECTIVE DATES: 33 CFR 100.508 is
effective from 7 a.m. EDT (Eastern
Daylight Time), September 12, 1997
until 7 p.m. EDT, September 14, 1997.

FOR FURTHER INFORMATION CONTACT:

Chief Warrant Officer D. Merrill, Marine
Events Coordinator, Commander, Coast
Guard Group Hampton Roads, 4000
Coast Guard Blvd., Portsmouth, VA
23703-2199, (757) 483-8568.

SUPPLEMENTARY INFORMATION: Hampton
Bay Days, Inc. will sponsor the
Hampton Bay Days Festival on
September 12-14, 1997. The marine
portion of the festival will consist of a
parade of boats, water ski shows, a
fireworks display and assorted boat
races. A large number of spectator
vessels is anticipated. Therefore, to
ensure the safety of participants,
spectators and transiting vessels, 33 CFR
100.508 will be in effect for the duration
of the event. Under provisions of 33
CFR 100.508, a vessel may not enter the
regulated area unless it receives
permission from the Coast Guard patrol
commander. 33 CFR 100.508 also
implements special anchorage areas
designated in that section for use by
vessels during the event. Vessels less
than 20 meters long may anchor in these
areas without displaying the anchor
lights and shapes required by Inland
Navigation Rule 30 (33 U.S.C. 2030(qg)).
These restrictions will be in effect for a
limited period and should not result in
significant disruption of maritime
traffic. The Coast Guard patrol
commander will announce the specific
periods during which the restrictions
will be enforced.

Dated: August 14, 1997.
Roger T. Rufe, Jr.,

Vice Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 97-23073 Filed 8-28-97; 8:45 am]
BILLING CODE 4910-14-M
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DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 162
[CGD 09-97-021]
RIN 2115-AE84

Inland Waterways Navigation
Regulations—Temporary Reduction in
Speed Limits on the St. Clair River,
Great Lakes

AGENCY: Coast Guard, DOT.
ACTION: Temporary Final Rule with
Request for Comments.

SUMMARY: The Coast Guard is making a
temporary reduction in the speed limits
on the St. Clair River in order to reduce
the possibility of wake or surge damage
due to unusually high water.

DATES: This regulation becomes
effective July 25, 1997, and terminates
on December 15, 1997. Comments must
be received on or before October 28,
1997.

ADDRESSES: Comments and supporting
materials should be mailed or delivered
to Commander Eric Reeves, Chief,
Marine Safety Analysis and Policy
Branch, Ninth Coast Guard District,
Room 2069, 1240 E. Ninth Street,
Cleveland, Ohio, 44199-2060, emailed
to EReeves@D9.uscg.mil, or telefaxed to
(216) 902-6059. Please reference the
name of the proposal and the docket
number in the heading above. If you
wish receipt of your mailed comment to
be acknowledged, please include a
stamped self-addressed envelope or
postcard for that purpose. Comments
and materials received will be available
for public inspection at the above
location from 9 a.m. to 3 p.m. Monday
through Friday except federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Benjamin Smith, Port
Operations Officer, Marine Safety Office
Detroit, at (313) 568—-9580, or
Commander Eric Reeves, Chief, Marine
Safety Analysis and Policy Branch,
Ninth Coast Guard District, at (216)
902—-6049.

SUPPLEMENTARY INFORMATION:

Notice

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking was not
published for this regulation and good
cause exists for making it effective less
than 30 days after Federal Register
publication. Publication of a notice of
proposed rulemaking and delay in the
effective date would be contrary to the
public interest because immediate
action is necessary to prevent possible
loss of life, injury, or damage to

property which could result from the
wakes and surges generated along the
St. Clair River during this period of
unusually high water. Although this
regulation is being published as a final
rule without prior notice because of the
emergency created by high water, public
comment is desirable so that the Coast
Guard may consider appropriate
amendments to the regulation during
the remainder of the 1997 navigation
season. Persons wishing to comment
may do so by submitting written
comments to the office listed under
ADDRESSES in this preamble.
Commenters should include their names
and addresses, phone numbers, fax
numbers, and email addresses if
available, identify the docket number
for the regulations (CGD 09-97-021),
and provide the reasons for their
comments. Based on the comments
received, the regulation may be
changed.

Background and Purpose

The St. Clair River is the connecting
channel between Lake Huron and Lake
St. Clair, and is a relatively narrow
commercial channel cut through areas
of low and sensitive shoreline. The local
communities have long been concerned
about wake or surge damage caused by
both recreational and commercial
vessels, and there have been repeated
requests for the U.S. Coast Guard to
consider reductions in the commercial
speed limits. The U.S. Coast Guard
conducted two detailed reviews of the
speed limits in 1983 and 1995. The last
review in 1995 tentatively concluded
that it was not necessary to make
permanent reductions in the existing
limit of 12 miles per hour, but that
temporary reductions would be
appropriate, especially for upbound
vessels, during periods of unusually
high water. At this time, water levels in
Lake Huron and Lake St. Clair are
approximately 18 and 24 inches above
normal, and approximately 6 inches
below all-time historic highs. These
high water levels create a situation in
which damaging and even dangerous
waves can be produced by the surges
from large commercial vessels which are
operating within the established speed
limit of 12 miles per hour. The U.S.
Coast Guard Marine Safety Office in
Detroit, which monitors navigation in
this area, has received an unusually
high number of complaints about wakes
from residents along the river in recent
months. Although high wakes are also
created by recreational vessels not
governed by these regulations operating
at high speeds (a problem which is
being addressed separately) it is clear
that significant surges can be created by

large commercial vessels operating at
relatively low speeds in the narrow
channel simply because of the amount
of water displaced, the confines of the
channel, and the height of the water.
These surges can cause property damage
by impact on the shoreline and even
personal injury by unexpected waves
washing over seawalls and roadways.
The residents have expressed a special
concern about the danger to children
who may be caught by waves on the
seawalls. Information from the U.S.
Army Corps of Engineers, which
monitors lake levels, indicates that these
high levels are likely to continue
throughout the remainder of the 1997
navigation season. The U.S. Coast Guard
has consulted with other authorities and
interests in the local maritime
community, including representatives of
the Transport Canada Marine Safety
Office Sarnia, which has jurisdiction
over the Canadian waters of the St. Clair
River, the Canadian Coast Guard Vessel
Traffic Service Sarnia, the U.S. Army
Corps of Engineers, the Lake Carriers’
Association, Canadian shipping
companies, U.S. and Canadian pilots
associations, and the International
Shipmasters Association. Based upon
that consultation, the U.S. Coast Guard
believes that there is a serious problem
created by the current high water
conditions, and that some temporary
reduction in speeds for upbound
commercial vessels in part of the river
is required. The reduction will affect
upbound vessels only, because vessel
moving downbound with the current
produce less disturbance. The reduction
will be from 12 miles per hour to 10
miles per hour in the section from
Harsens Island Rear Range Light to Buoy
42, a length of approximately 11.5
statute miles from the southern end of
Harsens Island to Marine City, in the
lower half of the St. Clair River (where
shorelines are lowest and most
sensitive). The delay imposed on
upbound commercial vessels will be
approximately 12 minutes. Any delay in
the movement of a large commercial
vessel is costly, but the relative effect of
this 12 minute delay on both foreign
and domestic vessels, which typically
take days in transit between major ports
in the Great Lakes, applied across the
board to all vessels and their
competitors, should have a minimal
economic impact. This regulation was
drafted in consultation with the
Canadian authorities, and it is expected
that they will make corresponding
changes to speed limits on the Canadian
side of the international line running
along the river.
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Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that, under section
2.B.2.c of Coast Guard Commandant
Instruction M16475.1B, it is
categorically excluded from further
environmental documentation, and has
so certified in the docket file.

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this regulation does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
As indicated by the permanent
regulations being temporarily amended,
the regulation of commercial vessel
speed in this binational navigation
channel is traditionally regulated by the
U.S. Coast Guard.

Regulatory Evaluation

This regulation is considered to be
nonsignificant under Executive Order
12866 on Regulatory Planning and
Review and nonsignificant under
Department of Transportation regulatory
policies and procedures (44 FR 11034 of
February 26, 1979), and is expected to
have minimal, economic impact for the
reasons given in the “Background and
Purpose’ section above.

Collection of Information

This regulation will impose no
collection of information requirements
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq.

Authority

This regulation is issued pursuant to
33 U.S.C. 1225 and 1231, as set out in
the authority section for all of Part 162.

List of Subjects in 33 CFR Part 162

Harbors, Marine Safety, Navigation
(water), Security measures, Vessels,
Waterways.

Regulations: In consideration of the
foregoing, part 162 of title 33, Code of
Federal Regulations, is amended as
follows:

1. The authority citation for part 162
continues to read as follows:

Authority: 33 U.S.C. 1231; 49 CFR 1.46.

2. Amend section 162.138 by
temporarily suspending paragraph
(a)(2)(i) from July 25 to December 15,

1997 and adding a new paragraph
(2)(2)(iv) to read as follows:

§162.138 Connecting waters from Lake
Huron to Lake Erie; speed rules.

(1) * X *

(iv) 12 statute miles per hour (10.4
knots) between Fort Gratiot Light and
St. Clair Canal Light 2, subject to a limit
of 10 statute miles per hour (8.7 knots)
for upbound vessels between Harsens
Island Rear Range Light to the charted
position of Buoy number 42 from July
25, 1997 to December 15, 1997 except
when waived or terminated by the Coast
Guard Captain of the Port Detroit or the
Commander of the Ninth Coast Guard

District;

* * * * *
Dated: August 12, 1997.

J.F. McGowan,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 97-23068 Filed 8-28-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD01-97-082]

RIN 2115-AA97

Safety and Security Zones;

Presidential Visit, Martha's Vineyard,
MA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary moving safety
and security zones, with identical
boundaries, around the President of the
United States during his vacation on
Martha’s Vineyard, Massachusetts. The
security zone is needed to safeguard the
President from sabotage or other
subversive acts, accidents, or other
causes of a similar nature. The safety
Zone is necessary to protect the
spectators and the President’s
entourage. Entry into the zones is
prohibited unless authorized by the
Captain of the Port, Providence, Rhode
Island or the Coast Guard Presidential
Security Detail Senior Duty Officer.

EFFECTIVE DATE: This regulation is
effective from August 17, 1997, to
September 7, 1997, or for the duration
of the President’s visit, unless
terminated sooner by the Captain of the
Port.

ADDRESSES: Documents relating to this
temporary final rule are available for
inspection and copying at U.S. Coast
Guard Marine Safety Office Providence,
20 Risho Avenue, East Providence, RI
02914. Normal office hours are between
8:00 a.m. and 4:00 p.m., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Lt. Ronald Cantin, Marine Safety Field
Office, Cape Cod, MA, (508) 968—6556.

SUPPLEMENTARY INFORMATION:

Drafting Information: The principal
person involved in drafting this
document is Lt. R.J. Cantin, Project
Manager.

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Due to the sensitive and unpredictable
nature of the President’s schedule, the
Coast Guard received insufficient notice
to publish proposed rules in advance of
the event. Publishing a NPRM and
delaying its effective date would be
contrary to public interest since
immediate action is needed to protect
the President.

Background and Purpose

From August 17, 1997, to September
7, 1997, President Clinton will be
vacationing on Martha’s Vineyard, MA.
While vacationing, the President may be
involved in a myriad of activities
including boating or fishing trips,
swimming, jogs along the beach, dinners
at waterfront restaurants, golfing, etc.

This temporary rule establishes
moving safety and security zones
around the President which extend 500
yards in all directions. The zones are
needed for the safety and security of the
President, as well as spectators and the
President’s entourage.

It is not possible to predict the
President’s exact movements on
Martha’s Vineyard. Accordingly, the
Coast Guard Captain of the Port or the
Coast Guard Presidential Security Detail
Senior Duty Officer will activate these
500 yard safety and security zones in all
directions around the President when
necessary to protect the President.
Notice of the exact location of the safety
and security zones will be given via
loudhailer, channels 16 and 22 VHF, or
through Safety Marine Information
Broadcasts, as appropriate. The zones
will be activated when the President is
on or near the waters of the United
States and may be expanded or reduced
as necessary to protect the President.

The safety and security zones have
identical boundaries. Both are necessary
since a civil penalty as authorized by 33
USC 1232(b)(1) cannot be assessed for
security zone violations but can be for
safety zone violations. All persons,
other than those authorized by the
Captain of the Port or the Coast Guard
Presidential Security Detail Senior Duty
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Officer, will be prohibited from these
zones. The activation and enforcement
of these zones will be coordinated with
the Secret Service.

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a Regulatory Evaluation
under paragraph 10e of the regulatory
policies and procedures of DOT is
unnecessary. The size of the zones are
the minimum necessary to provide
adequate protection for the President.
The entities most likely to be affected
are individuals wishing to view the
President and pleasure craft engaged in
recreational activities. These
individuals and vessels have ample
space outside of the safety and security
zones to engage in these activities and
therefore they will not be subject to
undue hardship. The safety and security
zones may be adjusted if it becomes
impracticable to keep the public 500
yards from the President. The zones
may impact ferries or other commercial
vessels if the President is onboard a
vessel. In this case, vessels may be
allowed to transit through the zones as
necessary so as hot to place undue
hardships on these vessels, provided
there is adequate protection for the
President. Any hardships experienced
by persons or vessels due to these zones
are considered minimal compared to the
national interest in protecting the
President.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this temporary
rule will have a significant economic
impact on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘‘small business concerns” under
section 3 of the Small Business Act (15
U.S.C. 632).

For the reasons outlined in the
Regulatory Evaluation, the Coast Guard
expects the impact to be minimal on all
entities. Therefore, the Coast Guard
certifies under 5 U.S.C. 605(b) that this

temporary rule, if adopted, will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This temporary rule contains no
collection of information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501).

Federalism

The Coast Guard has analyzed this
temporary rule in accordance with the
principles and criteria contained in
Executive Order 12612 and has
determined that this temporary rule
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environment

This temporary rule has been
thoroughly reviewed by the Coast Guard
and determined to be categorically
excluded from further environmental
documentation in accordance with
section 2.B.2.c of Commandant
Instruction M16475.1B, as revised in 59
FR 38654, July 29, 1994. A Categorical
Exclusion Determination and
Environmental Analysis Checklist are
included in the docket and is available
for inspection and copying at the
address listed under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6 and 160.5;
49 CFR 1.46.

2. A temporary section 165.T01-082
is added to read as follows:

§165.T01-082 Safety and Security Zones:
Presidential Visit; Martha's Vineyard, MA.
(a) Location. The following area is a
moving safety and a moving security
zone: A 500 yard radius around the
President of the United States at all
times designated by the Captain of the
Port or the Coast Guard Presidential
Security Detail Senior Duty Officer
during the President’s vacation on
Martha’s Vineyard. The size of these
zones may be expanded or reduced as
necessary to protect the President.

(b) Effective Date. This regulation is
effective during the President’s vacation
from August 17, 1997, to September 7,
1997, or for the duration of the
President’s visit to Martha’s Vineyard.
The security and safety zones
established by this regulation will be
activated by the Captain of the Port or
the Coast Guard Presidential Security
Detail Senior Duty Officer as necessary
to protect the President. As appropriate,
notice of the activation of this zone may
be made via loud hailer, Channels 16
and 22 VHF, or through Safety Marine
Information Broadcasts.

(c) Regulations. The general
regulations governing safety and
security zones in 33 CFR 165.23 and
165.33 apply. Entry into the zones is
prohibited unless authorized by the
Captain of the Port Providence or the
Coast Guard Presidential Security Detail
Senior Duty Officer.

Dated: August 12, 1997.
Peter A. Popko,

Captain, U.S. Coast Guard, Captain of the
Port, Providence, RI.

[FR Doc. 97-23072 Filed 8-28-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGDO1 97-085]

RIN 2115-AA97

Safety and Security Zones;

Presidential Visit, Martha's Vineyard,
MA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary safety and
security zones, with identical
boundaries, off the south shore of
Martha’s Vineyard, Massachusetts,
during the President of the United
States’ vacation at the Friedman
residence on Oyster Pond, Martha’s
Vineyard, Massachusetts. The security
zone is needed to safeguard the
President from sabotage or other
subversive acts, accidents, or other
causes of a similar nature. The safety
zone is needed to protect spectators and
the President’s entourage. Entry into
these zones are prohibited unless
authorized by the Captain of the Port,
Providence Rhode Island or the Coast
Guard Presidential Security Detail
Senior Duty Officer.

EFFECTIVE DATE: This regulation is
effective from August 17, 1997, to
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September 7, 1997, or for the duration
of the President’s visit, unless
terminated sooner by the Captain of the
Port.

ADDRESSES: Documents relating to this
temporary final rule are available for
inspection and copying at U.S. Coast
Guard Marine Safety Office Providence,
20 Risho Avenue, East Providence, RI
02914. Normal office hours are between
8:00 A.M. and 4:00 P.M., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Lt. Ronald Cantin, Marine Safety Field
Office, Cape Cod, MA (508) 968—6556.

SUPPLEMENTARY INFORMATION:

Drafting Information: The principal
person involved in drafting this
document is Lt. R. J. Cantin, Project
Manager.

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Due to the sensitive and unpredictable
nature of the President’s schedule, the
Coast Guard received insufficient notice
to publish proposed rules in advance of
the event. Publishing a NPRM and
delaying its effective date would be
contrary to public interest since
immediate action is needed to protect
the President.

Background and Purpose

From August 17, 1997, to September
07, 1997, President Clinton will be
vacationing on Martha’s Vineyard, MA.
While vacationing, he and his family
will reside at the Friedman residence
which is located on Oyster Pond, just
inland of the south shore of Martha’s
Vineyard.

The safety and security zones are
needed to protect the President from
harmful or subversive acts in the
vicinity of the Friedman residence.

The safety and security zones have
identical boundaries. Both are necessary
since a civil penalty as authorized by 33
U.S.C. 1232(b)(1) cannot be assessed for
security zone violations but can be for
safety zone violations. All persons,
other than those authorized by the
Captain of the Port or the Coast Guard
Presidential Security Detail Senior Duty
Officer, will be prohibited from these
zones. They encompass a rectangular
area of water extending approximately
one-half mile along the beach and 500
yards out into the water. The safety and
security zones will be marked by buoys
indicating an exclusionary area.

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
The size of the zones are the minimum
necessary to provide adequate
protection for the President. The entities
most likely to be affected are
individuals wishing to view the
President and pleasure craft engaged in
recreational activities. These
individuals and vessels have ample
space outside of the safety and security
zones to engage in these activities and
therefore they will not be subject to
undue hardship. Commercial vessels do
not normally transit the area of the
safety and security zones. Any
hardships experienced by persons or
vessels due to these zones are
considered minimal compared to the
national interest in protecting the
President.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this temporary
rule will have a significant economic
impact on a substantial number of small
entities. “Small entities’” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘“‘small business concerns’ under
section 3 of the Small Business Act (15
U.S.C. 632). For the reasons outlined in
the Regulatory Evaluation, the Coast
Guard expects the impact to be minimal
on all entities. Therefore, the Coast
Guard certifies under 5 U.S.C. 605(b)
that this temporary rule, if adopted, will
not have a significant economic impact
on a substantial number of small
entities.

Collection of Information

This temporary rule contains no
collection of information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
temporary rule in accordance with the

principles and criteria contained in
Executive Order 12612 and has
determined that this temporary rule
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environment

This temporary rule has been
thoroughly reviewed by the Coast Guard
and determined to be categorically
excluded from further environmental
documentation in accordance with
section 2.B.2.c of Commandant
Instruction M16475.1B, as revised in 59
FR 38654, July 29, 1994. A Categorical
Exclusion Determination and
Environmental Analysis Checklist are
included in the docket and is available
for inspection and copying at the
address listed under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6 and 160.5;
49 CFR 1.46.

2. A temporary section 165.T01-085
is added to read as follows:

§165.T01-085 Safety and Security Zones:
Presidential Visit; Martha's Vineyard, MA.

(a) Location. The following area is
both a safety zone and a security zone:
From a point on land at Latitude 41
degrees 20 minutes 54 seconds N and
Longitude 070 degrees 36 minutes 34
seconds W; thence eastward along the
shoreline to a point on land at Latitude
41 degrees 20 minutes 57 seconds N and
Longitude 070 degrees 35 minutes 45
seconds W; thence south 500 yards to an
offshore point at Latitude 41 degrees 20
minutes 42 seconds N and Longitude
070 degrees 35 minutes 47 seconds W,
thence west to an offshore point at
Latitude 41 degrees 20 minutes 42
seconds N and Longitude 070 degrees
36 minutes 30 seconds W; thence north
to the beginning point. The
aforementioned offshore points will be
marked by buoys indicating the safety
and security zone.

(b) Effective Date. This regulation is
effective during the President’s vacation
from August 17, 1997, to September 7,
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1997, or for the duration of the
President’s visit to Martha’s Vineyard,
unless terminated sooner by the Captain
of the Port.

(c) Regulations. The general
regulations governing safety and
security zones in 33 CFR 165.23 and
165.33 apply. Entry into the zones is
prohibited unless authorized by the
Captain of the Port Providence or the
Coast Guard Presidential Security Detail
Senior Duty Officer.

Dated: August 12, 1997.
Peter A. Popko,

Captain, U.S. Coast Guard, Captain of the
Port, Providence, RI.

[FR Doc. 97-23071 Filed 8-28-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF AGRICULTURE
Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100
RIN 1018-AD90

Subsistence Management Regulations
for Public Lands in Alaska, Subpart C
and Subpart D—1997-1998
Subsistence Taking of Fish and
Wildlife Regulations; Correcting
Amendments

AGENCY: Forest Service, USDA. Fish and
Wildlife Service, Interior.

ACTION: Correcting amendments.

SUMMARY: These corrections amend the
Subsistence Management Regulations
for Public Lands in Alaska (50 CFR part
100 and 36 CFR part 242, published in
the Federal Register on May 29, 1997
(62 FR 29016)) implementing the
subsistence priority for rural residents
of Alaska under Title VIII of the Alaska
National Interest Lands Conservation
Act of 1980.

DATES: The amendments to Section
___ .24 are effective July 1, 1997. The
amendments to Section ____.25 are
effective July 1, 1997, through June 30,
1998.

FOR FURTHER INFORMATION CONTACT:
Thomas H. Boyd, Office of Subsistence
Management, U.S. Fish and Wildlife
Service, 1011 E. Tudor Road,
Anchorage, Alaska 99503; telephone
(907) 786-3888. For questions specific
to National Forest System lands, contact
Ken Thompson, Regional Subsistence
Program Manager, USDA—Forest

Service, Alaska Region, P.O. Box 21628,
Juneau, Alaska 99802-1628; telephone
(907) 586-7921.

SUPPLEMENTARY INFORMATION:
Background

Title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126)
requires that the Secretary of the Interior
and the Secretary of Agriculture
(Secretaries) implement a joint program
to grant a preference for subsistence
uses of fish and wildlife resources on
public lands, unless the State of Alaska
enacts and implements laws of general
applicability which are consistent with
ANILCA, and which provide for the
subsistence definition, preference, and
participation specified in sections 803,
804, and 805 of ANILCA. The State
implemented a program that the
Department of the Interior previously
found to be consistent with ANILCA.
However, in December 1989, the Alaska
Supreme Court ruled in McDowell v.
State of Alaska that the rural preference
in the State subsistence statute violated
the Alaska Constitution. The Court’s
ruling in McDowell required the State to
delete the rural preference from the
subsistence statute, and therefore,
negated State compliance with ANILCA.
The Court stayed the effect of the
decision until July 1, 1990.

As a result of the McDowell decision,
the Department of the Interior and the
Department of Agriculture
(Departments) assumed, on July 1, 1990,
responsibility for implementation of
Title VIII of ANILCA on public lands.
On June 29, 1990, the Temporary
Subsistence Management Regulations
for Public Lands in Alaska were
published in the Federal Register (55
FR 27114-27170). Consistent with
subparts A, B, and C of these
regulations, a Federal Subsistence Board
was established to administer the
Federal subsistence management
program. The Board’s composition
includes a Chair appointed by the
Secretary of the Interior with
concurrence of the Secretary of
Agriculture; the Alaska Regional
Director, U.S. Fish and Wildlife Service;
the Alaska Regional Director, U.S.
National Park Service; the Alaska State
Director, U.S. Bureau of Land
Management; the Alaska Area Director,
U.S. Bureau of Indian Affairs; and the
Alaska Regional Forester, USDA Forest
Service. Through the Board, these
agencies have participated in
development of regulations for subparts
A, B, and C, and the annual Subpart D
regulations. All Board members have
reviewed this rule and agree with its

substance. Because this rule relates to
public lands managed by an agency or
agencies in both the Departments of
Agriculture and the Interior, identical
text would be incorporated into 36 CFR
part 242 and 50 CFR part 100.

Proposed Subpart C regulations for
customary and traditional use
determinations and subpart D
regulations for the 1997-1998 seasons
and bag limits, and methods and means
were published on August 7, 1996, in
the Federal Register (61 FR 41060). A
60-day comment period providing for
public review of the proposed rule was
advertised by mail, radio, and
newspaper. Subsequent to that 60-day
review period, the Board prepared a
booklet describing all proposals for
change. The public then had an
additional 30 days in which to comment
on the proposals for changes to the
regulations. The Federal Subsistence
Regional Advisory Councils met in
regional centers, received public
comments, and formulated
recommendations to the Board on
proposals for their respective regions.
The final regulations, published on May
29, 1997 (62 FR 29016) reflect Board
review and consideration of Regional
Council recommendations and public
comments submitted to the Board
during their April/May meeting.

These correcting amendments are a
result of requests for Special Action as
a result of resource concerns, a need for
clearer wording in one section, errors in
printing of the Federal Register
document, and an error in the document
as submitted to the Federal Register.
Below are summaries of each action.

Subpart C

Unit 11, remainder—Sheep—Dot Lake
was incorrectly included.

Unit 12, remainder—Moose; Unit
12—Sheep; and Unit 12—Wolf—The
determinations for these three areas
were scrambled in the printing process.

Unit 26(C)—Sheep—Anaktuvuk Pass
was added by Board Special Action.

Subpart D

Units 6, 7, 11, 12, 13, 15, 20, and 25—
Lynx—The Board acted on a request
from the Alaska Department of Fish and
Game (ADF&G) to open the trapping
season in Unit 15(A) and to lengthen the
season in Units 6, 7, 11, 12, 13, 15, 20,
and 25. This follows the Board’s
previous agreement to follow a harvest
tracking strategy where possible. The
strategy calls for shortening or closing
trapping seasons when lynx numbers
are low and lengthening or opening
seasons when lynx are abundant. The
Regional Councils for the affected areas
supported this action to additional
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harvest of the lynx populations in those
Units.

Unit 10, Unimak Island—Caribou—
The Board acted on a request from the
local residents to open a limited hunt on
Unimak Island. This follows biological
surveys which indicate that the herd in
this area is large enough to support a
limited harvest.

Units 22 and 23—Muskox—The
regulations have been clarified to
specify the number of permits that will
be issued rather than the percentage of
harvest that will be allowed.

Units 24 and 26—Sheep—These
sections have been rewritten to clarify
the harvest regime for Anaktuvuk Pass.

Only the items described above are
being changed; but for clarity, the entire
table section for the pertinent species in
each Unit is reproduced. The above
actions were supported by the Regional
Councils in the affected areas. Notice of
the Board meeting and the subjects to be
considered were widely circulated and
the public had an opportunity to
comment and participate.

The Board finds that additional public
notice and comment requirements
under the Administrative Procedures
Act (APA) for this final rule are
impracticable, unnecessary, and
contrary to the public interest. A lapse
in regulatory control could seriously
affect the continued viability of wildlife
populations, adversely impact future
subsistence opportunities for rural
Alaskans, and would generally fail to
serve the overall public interest.
Therefore, the Board finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive
the public notice and comment
procedures prior to publication of this
rule. The Board finds good cause under
5 U.S.C. 553(d)(3) to make this rule
effective July 1, 1997.

Conformance With Statutory and
Regulatory Authorities

National Environmental Policy Act
Compliance

A Draft Environmental Impact
Statement (DEIS) that described four
alternatives for developing a Federal
Subsistence Management Program was
distributed for public comment on
October 7, 1991. That document
described the major issues associated
with Federal subsistence management
as identified through public meetings,
written comments and staff analysis and
examined the environmental
consequences of the four alternatives.
Proposed regulations (subparts A, B,
and C) that would implement the
preferred alternative were included in
the DEIS as an appendix. The DEIS and
the proposed administrative regulations

presented a framework for an annual
regulatory cycle regarding subsistence
hunting and fishing regulations (Subpart
D). The Final Environmental Impact
Statement (FEIS) was published on
February 28, 1992.

Based on the public comment
received, the analysis contained in the
FEIS, and the recommendations of the
Federal Subsistence Board and the
Department of the Interior’s Subsistence
Policy Group, it was the decision of the
Secretary of the Interior, with the
concurrence of the Secretary of
Agriculture, through the U.S.
Department of Agriculture-Forest
Service, to implement Alternative IV as
identified in the DEIS and FEIS (Record
of Decision on Subsistence Management
for Federal Public Lands in Alaska
(ROD), signed April 6, 1992). The DEIS
and the selected alternative in the FEIS
defined the administrative framework of
an annual regulatory cycle for
subsistence hunting and fishing
regulations. The final rule for
Subsistence Management Regulations
for Public Lands in Alaska, Subparts A,
B, and C (57 FR 2294022964,
published May 29, 1992) implemented
the Federal Subsistence Management
Program and included a framework for
an annual cycle for subsistence hunting
and fishing regulations.

Compliance With Section 810 of
ANILCA

The intent of all Federal subsistence
regulations is to accord subsistence uses
of fish and wildlife on public lands a
priority over the taking of fish and
wildlife on such lands for other
purposes, unless restriction is necessary
to conserve healthy fish and wildlife
populations. A Section 810 analysis was
completed as part of the FEIS process.
The final Section 810 analysis
determination appears in the April 6,
1992, ROD which found that the Federal
Subsistence Management Program,
under a modified Alternative IV with an
annual process for setting hunting and
fishing regulations, had no significant
possibility of a significant restriction of
subsistence uses.

Paperwork Reduction Act

These rules contain information
collection requirements subject to Office
of Management and Budget (OMB)
approval under the Paperwork
Reduction Act of 1995. They apply to
the use of public lands in Alaska. The
information collection requirements
described below have been approved by
OMB under 44 U.S.C. 3501 and have
been assigned clearance number 1018-
0075, which expires 5/31/2000.

The collection of information will be
achieved through the use of the Federal
Subsistence Hunt Permit Application.
This collection information will
establish whether the applicant qualifies
to participate in a Federal subsistence
hunt on public land in Alaska and will
provide a report of harvest and location
of harvest.

The likely respondents to this
collection of information are rural
Alaska residents who wish to
participate in specific subsistence hunts
on Federal land. The collected
information is necessary to determine
harvest success and harvest location in
order to make management decisions
relative to the conservation of healthy
wildlife populations. The annual
burden of reporting and recordkeeping
is estimated to average 0.25 hours per
response, including time for reviewing
instructions, gathering and maintaining
data, and completing and reviewing the
form. The estimated number of likely
respondents under this rule is less than
5,000, yielding a total annual reporting
and recordkeeping burden of 1,250
hours or less.

Direct comments on the burden
estimate or any other aspect of this form
to: Information Collection Officer, U.S.
Fish and Wildlife Service, 1849 C Street,
NW, MS 224 ARLSQ, Washington, D.C.
20240; and the Office of Management
and Budget, Paperwork Reduction
Project (Subsistence), Washington, D.C.
20503. Additional information
collection requirements may be imposed
if Local Advisory Committees subject to
the Federal Advisory Committee Act are
established under Subpart B.

Economic Effects

This rule was not subject to OMB
review under Executive Order 12866.
The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which include small
businesses, organizations or
governmental jurisdictions. The
Departments have determined that this
rulemaking will not have a significant
economic effect on a substantial number
of small entities within the meaning of
the Regulatory Flexibility Act.

This rulemaking will impose no
significant costs on small entities; the
exact number of businesses and the
amount of trade that will result from
this Federal land-related activity is
unknown. The aggregate effect is an
insignificant positive economic effect on
a number of small entities, such as
ammunition, snowmachine, and
gasoline dealers. The number of small
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entities affected is unknown; but, the
fact that the positive effects will be
seasonal in nature and will, in most
cases, merely continue preexisting uses
of public lands indicates that they will
not be significant.

In general, the resources harvested
under this rule will be consumed by the
local harvester and do not resultin a
dollar benefit to the economy. However,
it is estimated that 2 million pounds of
meat are harvested State-wide by the
local subsistence users annually and, if
given a dollar value of $3.00 per pound,
would equate to $6 million State wide.

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
preference on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, these
regulations have no potential takings of
private property implications as defined
by Executive Order 12630.

The Service has determined and
certifies pursuant to the Unfunded

The Service has determined that these
final regulations meet the applicable
standards provided in Sections 3(a) and
3(b)(2) of Executive Order 12988.

Drafting Information. These
regulations were drafted by William
Knauer under the guidance of Thomas
H. Boyd, of the Office of Subsistence
Management, Alaska Regional Office,
U.S. Fish and Wildlife Service,
Anchorage, Alaska. Additional guidance
was provided by Peggy Fox, Alaska
State Office, Bureau of Land
Management; Sandy Rabinowitch,
Alaska Regional Office, National Park
Service; Ida Hildebrand, Alaska Area
Office, Bureau of Indian Affairs; and
Ken Thompson, USDA—Forest Service.

List of Subjects
36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and

Reporting and recordkeeping
requirements, Subsistence, Wildlife.

For the reasons set out in the
preamble, Title 36, Part 242, and Title
50, Part 100, of the Code of Federal
Regulations, are amended as set forth
below.

PART —SUBSISTENCE
MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

1. The authority citation for both 36
CFR part 242 and 50 CFR part 100
continues to read as follows:

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

2. Section ____ .24(a)(1) is amended in
the table by removing the entry for
“Unit 11, remainder, Sheep” and adding
a new entry in its place to read as
follows:

andzaltes Alf_t, 2 U_.ISI,.C.t1_502 et seq., t?at recordkeeping requirements, Wildlife. § 24 Customary and traditional use
is rulemaking will not impose a cos determinations.
of $100 million or more in any given 50 CFR Part 100 . o =
year on local or state governments or Administrative practice and @)
private entities. procedure, Alaska, Fish, Public lands, @=**=*
Area Species Determination
11, remainder .... Sheep ......... Residents of the communities and areas of Chisana, Chistochina, Chitina, Copper Center, Gakona,
Glennallen, Gulkana, Kenny Lake, Mentasta Lake, Slana, McCarthy/South Wrangell/South Park, Tazlina
and Tonsina; residents along the Tok Cutoff—Milepost 79-110 (Mentasta Pass), residents along the
Nabesna Road—
* * * * * * *
3. Section .24(a)(1) is amended in the table by removing the entries for “Unit 12, remainder, Moose,” “Unit

12, Sheep,” and “Unit 12, Wolf” and adding three new entries in their place to read as follows:

(a***

(l) * * *
Area Species Determination
* * * * * * *
12, remainder .... Moose ......... Residents of Unit 12 and residents of Dot Lake and Mentasta Lake.
12 i, Sheep ......... Residents of Unit 12 and residents of Chistochina and Mentasta Lake.
12 i, Wolf ............. Residents of Units 6, 9, 10 (Unimak Island only), 11-13 and the residents of Chickaloon and 16-26.
* * * * * * *
* * * * *
4. Section .24(a)(1) is amended in the table by removing the entry for “Unit 26(C), Sheep,” and adding a
new entry in its place to read as follows:
(a) * * *
(l) * X *
Area Species Determination
* * * * * * *
26(C) coreerreeiiene Sheep ......... Residents of Unit 26, Anaktuvuk Pass, Arctic Village, Chalkytsik, Fort Yukon, Point Hope, and Venetie.
* * * * * * *
* * * * *

5. Section .25(k)(6)(iii) is
amended in the table under “Trapping”

by revising the entry for Lynx to read as
follows:

§ .25 Subsistence taking of wildlife.

* * * * *

(k)* * *
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(i) * * *

Harvest limits Open season

Harvest limits Open season

* * * * *
Trapping
* * * * *
Lynx:
No limit ..o Jan. 1-Feb. 15.
* * * * *
* * * * *

6. Section ____.25(k)(7)(iii) is
amended in the table under “Trapping”
by revising the entry for Lynx to read as
follows:

* * * * *

(k) * * *
(i) * * *

* * * * *
Trapping
* * * * *
Lynx:
No limit oo, Dec. 1-Feb. 15.
* * * * *
* * * * *

9. Section ____.25(k)(12)(i) is
amended in the table under “Trapping”
by revising the entry for “Lynx’’ to read
as follows:

* * * * *
(k) * X *x

(i)* * *

Harvest limits Open season

Harvest limits Open season

* * * * *
Trapping
* * * * *
Lynx:
NO limit .o Jan. 1-Feb. 15.
* * * * *
* * * * *

7. Section ___.25(k)(10)(ii) is
amended in the table under “Hunting”
by revising the entry for ““Caribou” to
read as follows:

* * * * *
(k) * X *x

(ii)* * *

Harvest limits Open season

* * * * *
Hunting

* *

Caribou:

Unit 20—Unimak Island Aug. 10-Mar.
only. 1 bull by Federal 31.
registration permit only.

Remainder of Unit 10—
No limit.

* * * * *

July 1-June 30.

* * * * *

8. Section ___.25(k)(11)(i) is
amended in the table under “Trapping”
by revising the entry for ““Lynx” to read
as follows:

(k)* * *

(i)* * *

* * * * *
Trapping
* * * * *
Lynx:
NO limit ..o Dec. 1-Feb. 15.
* * * * *
* * * * *

10. Section ____ .25(K)(13)(iii) is
amended in the table under “Trapping”
by revising the entry for “Lynx’ to read
as follows:

(k)* * *

(i) * * =

Harvest limits Open season

* * * * *
Trapping
* * * * *
Lynx:
No limit oo, Dec. 1-Feb. 15.
* * * * *
* * * * *

11. Section ____.25(K)(15)(iii) is
amended in the table under “Trapping”
by revising the entry for Lynx to read as
follows:

* * * * *
(k) * * *x

(iii) * = =

Harvest limits Open season

by revising the entry for Lynx to read as
follows:

* * * * *
(k) * * *

(i) * * *

Harvest limits Open season

Trapping
* * * * *
Lynx:
Unit 20(A), (B), (D), (E), Dec. 1-Feb. 15.
and (C) east of the
Teklanika River—No
limit.
Unit 20(F) and the re- Nov. 1-Feb. 28.
mainder of 20(C)—No
limit.
* * * * *
* * * * *

13. Section ____.25(k)(22)(ii) is
amended in the table under “Hunting”
by revising the entry for Muskox to read
as follows:

(k)* * *

(“)* * *

Harvest limits Open season

Hunting
Muskox:

Unit 22(D) and (E)—1
bull by Federal reg-
istration permit only.
Federal public lands
are closed to the tak-
ing of muskox except
by Federally-qualified
subsistence users. The
hunt in Unit 22(D) will
be closed when 8 bulls
(one-half from National
Park Service lands and
one-half from Bureau
of Land Management
lands) have been
taken. The hunt in Unit
22(E) will be closed
when 9 bulls have
been taken.

Sept. 1-Jan. 31.

Remainder of Unit 22 ..... No open sea-
son.
* * * * *

* * * * *
Trapping
* * * *
Lynx:
NO limit oo Jan. 1-Feb. 15.
* * * * *
* * * * *

12. Section .25(k)(20)(iii) is
amended in the table under “Trapping”

* * * * *

14. Section .25(k)(23)(iii) is
amended in the table under “Hunting”
by revising the entry for Muskox to read
as follows:

* * * * *

(k) * x %

(23) * K %

(iii) * ok k



Federal Register / Vol. 62, No. 168 / Friday, August 29, 1997 / Rules and Regulations

45727

Harvest limits Open season

* * * *
Hunting

* *

Muskox:

Unit 23 South of
Kotzebue Sound and
west of and including
the Buckland River
drainage—1 bull by
Federal registration
permit only. Federal
public lands are closed
to the taking of
muskox except by
Federally-qualified sub-
sistence users. The
hunt will be closed
when 6 bulls have
been taken.

Remainder of Unit 23 .....

Sept. 1-Jan. 31.

No open sea-
son.
*

* * * *

* * * *

16. Section ____.25(K)(25)(iii) is
amended in the table under “Trapping”
by revising the entry for Lynx to read as
follows:

(k)* * *

(iii) * * *

Harvest limits Open season

* * * * *

15. Section ____.25(k)(24)(iii) is
amended in the table under “Hunting”
by revising the entry for Sheep to read
as follows:

* * * * *

(k) * * *

(24) * X %

(iii) * Kk K

* * * * *
Trapping
* * * * *
Lynx:
NoO limit o, Nov. 1-Feb. 28.
* * * * *
* * * * *

17. Section ____.25(K)(26)(iii) is
amended in the table under ‘““Hunting”
by revising the entry for Sheep to read
as follows:

* * * * *
(k) * X *

(i) * * *

Harvest limits Open season

Harvest limits Open season

* * * * *
Hunting
* * * * *
Sheep:
Unit 24 (Anaktuvuk Pass  July 15-Dec.
residents only)—that 31.

portion within the
Gates of the Arctic Na-
tional Park—commu-
nity harvest quota of
60 sheep, no more
than 10 of which may
be ewes and a daily
possession limit of 3
sheep per person no
more than 1 of which
may be a ewe.

Unit 24 (excluding
Anaktuvuk Pass resi-
dents)—that portion
within the Gates of the
Arctic National Park—3
sheep.

Unit 24—that portion Aug. 10-Sept.
within the Dalton High- 20.
way Corridor Manage-
ment Area; except,

Gates of the Arctic Na-
tional Park—1 ram
with %s curl horn or
larger by Federal reg-
istration permit only.

Remainder of Unit 24—1  Aug. 10-Sept.
ram with 7s curl horn 20.
or larger.

* *

Aug. 1-Apr. 30.

* * *

* * * * *
Hunting
* * * * *
Sheep:
26 (A) and (B) July 15-Dec.
(Anaktuvuk Pass resi- 31.

dents only)—those
portions within the
Gates of the Arctic Na-
tional Park—commu-
nity harvest quota of
60 sheep, no more
than 10 of which may
be ewes and a daily
possession limit of 3
sheep per person no
more than 1 of which
may be a ewe.

Unit 26(A) (excluding
Anaktuvuk Pass resi-
dents)—that portion
within the Gates of the
Arctic National Park—3
sheep.

Unit 26(A)—that portion
west of Howard Pass
and the Etivluk River.

Unit 26(B)—that portion Aug. 10-Sept.
within the Dalton High- 20.
way Corridor Manage-
ment Area—1 ram with
s curl horn or larger
by Federal registration
permit only.

Remainder of Units 26
(A) and (B)—including
the Gates of the Arctic
National Preserve—1
ram with 7s curl horn
or larger.

Aug. 1-Apr. 30.

No open sea-
son.

Aug. 10-Sept.
20.

Harvest limits Open season

Unit 26(C)—3 sheep per
regulatory year; the
Aug. 10-Sept. 20 sea-
son is restricted to 1
ram with 7s curl horn
or larger. A Federal
registration permit is
required for the Oct.
1-Apr. 30 season.

* *

Aug. 10-Sept.
20.

Oct. 1-Apr. 30.

* * * * *
Dated: August 14, 1997.

Thomas H. Boyd,

Acting Chair, Federal Subsistence Board.
Dated: August 18, 1997.

James A. Caplan,

Acting Regional Forester, USDA—Forest
Service.

[FR Doc. 97-22751 Filed 8-28-97; 8:45 am]
BILLING CODE 3410-11-P, 4310-55-P

POSTAL RATE COMMISSION

39 CFR Part 3001
[Docket No. RM97-2; Order No. 1191]

Amendment to Rules Concerning
Evidence Based on Market Research

AGENCY: Postal Rate Commission.
ACTION: Final rule.

SUMMARY: The Commission amends
Rule 31(k) of its rules of practice by
expanding foundation requirements for
market research and making several
editorial improvements. The
amendment’s purpose is to provide
participants with guidance on the type
of supporting information that must
accompany market research
submissions. The amendment will
improve participants’ ability to review
these submissions.

DATES: This rule is effective August 29,
1997.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
Postal Rate Commission, 1333 H Street
NW., Suite 300, Washington, DC 20268—
0001, (202) 789-6820.

SUPPLEMENTARY INFORMATION: On May 2,
1997, the Commission issued a Notice of
Proposed Rulemaking (NPRM)
proposing three substantive changes in
rule 31(k) (39 CFR 3001.31(k)). The
changes addressed market research
submitted (or relied upon) in
Commission proceedings. The NPRM
also proposed several minor editorial
improvements in the rule, including
limited restructuring. See Docket No.
RM97-2, Rule 31(k) Revisions
Concerning Market Research, 62 FR
25578 (May 9, 1997). One substantive
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change reworded some of the existing
foundation requirements for market
research and added several new ones.
Id. at 25582. Another recognized
statistical disclosure limitation (SDL)
methods as a means of protecting
confidential survey data and
information. Id. at 25580. A third
change clarified reviewers’ rights to
obtain survey data. This included
defining “edited data file” as raw data
after appropriate coding, editing for
consistency checks and application of
SDL methodology. Id. at 25581. The
proposed editorial improvements
eliminated citations to outdated
software standards, updated or revised
several terms and headings, and
separated market research rules from
rules for other sample surveys. Id. at
25581.

Commenters’ positions. The
Commission received comments on the
NPRM from United Parcel Service
(UPS), the Commission’s Office of the
Consumer Advocate (OCA), and the
United States Postal Service (Postal
Service or Service). See generally
Comments of UPS in Response to
NPRM, Comments of the OCA to the
Postal Rate Commission, and Comments
of the Postal Service (all filed June 9,
1997). The Newspaper Association of
America (NAA) filed reply comments,
along with a motion for late acceptance,
onJjuly 29, 1997.

The commenters generally support
the Commission’s effort to address
issues related to the growing use of
market research, but differ on the
procedure and conditions under which
data confidentiality should be assured
and on the advisability of proposed
changes relating to reviewers’ access to
microdata. Opposition to contested
elements of the proposal is based
primarily on due process concerns.

In brief, the Postal Service’s position
is that the Commission’s substantive
changes reflect appropriate standards,
and should be adopted with only minor
revision. Postal Service Comments at 1—
2. UPS supports most of the proposed
changes affecting foundation
requirements, with minor modification.
UPS Comments at 2 and 7. However,
UPS urges that SDL techniques be
authorized as an optional, rather than
standard practice. It also asserts that the
availability of SDL should not be used
to deny full access to unedited raw data.
Id. at 3-7.

The OCA also generally supports the
foundation requirements; however, it
opposes the use of SDL methods and the
proposed changes affecting reviewers’
access to data. OCA Comments at 5.
Moreover, the OCA urges that the
Commission reissue the rulemaking and

include all statistical studies within its
scope. Id.

NAA generally agrees with the OCA’s
position. NAA Reply Comments at 1.
Among other things, it specifically notes
that given the size and scope of the
Service’s activities, the potential harm
to private interests, and the Service’s
legal duty to operate in a non-
discriminatory manner, it agrees with
the OCA’s conclusions that due process
concerns require disclosure of Postal
Service market research data, including
access to data files necessary to permit
replication of survey results. Id. at 2.

Commission response. The
Commission is issuing a final rule that
includes, with only minor changes,
revisions to the foundation
requirements for market research and
the editorial improvements. The final
rule does not adopt SDL methods or
define edited data file. The comments
from NAA, UPS and the OCA indicate
that further consideration of these
matters is needed before uniform
standards can be developed for use in
our proceedings. The Commission
considered inviting a further round of
comments, but has determined that the
workload associated with the recent
filing of an omnibus rate case forecloses
pursuing these matters in an
independent docket at this time.
However, the Commission continues to
believe that SDL methods may provide
a useful avenue for resolving concerns
about confidentiality and access. It also
believes that recognizing distinctions
between raw data and edited data files
for market research purposes is a
potentially useful means of addressing
certain access issues.

Part I. Disposition of Proposed
Substantive Changes

A. Revised and Expanded Support for
Market Research in Proposed Rule

31(k)(2)(1)(a)(1)—(7) (39 CFR

3001.31(k)(2)(I)(@)(1)—(7))

Commenters addressing proposed
changes affecting the foundation for
market research submissions generally
support the Commission’s approach.
They also offer several observations and
specific suggestions for improvements.
For example, the Service contends there
is a potential for uneven application of
foundation item 4 (39 CFR
31(k)(2)(i)(@)(4)). Specifically, it claims
that the reference to “‘the effects of
benchmarking” may not reflect current
industry practice. Postal Service
Comments at 4. It also notes that item
4’s reference to ‘‘data comparability over
time” is appropriate only for surveys
repeated on a regular basis, and not for
one-time surveys. Id.

The Commission considers
benchmarking an acceptable survey
practice, but also recognizes that it may
have limited relevance to the market
research submitted in our proceedings.
Since the added burden of submitting
this material may outweigh its benefits,
the phrase “‘and the effects of
benchmarking and revisions” is not
included in the final rule. In response
to the Service’s observation about the
applicability of a data comparability
requirement to a one-time survey, the
Commission has decided against
amending the rule to account for this
distinction. Instead, the sponsor of a
one-time survey can simply
affirmatively indicate, when
appropriate, that the requirement does
not pertain.

The Postal Service also observes that
the phrase “other potential sources of
error” in item 5 is “‘perhaps necessarily,
rather open-ended and vague,” and
acknowledges that consideration of
other sources of error is appropriate at
some level. However, it suggests that the
phrase might foster motions to strike for
failure to address a borderline *‘other
source.” Id at 3. In response to the
Service’s comments, the Commission is
deleting the reference to “other
potential sources of error” in item 5, but
revising item 3 to cover the same point.
As a conforming change, item 5 in the
final rule now ends after “imputation;’.

UPS, consistent with its suggestion
that SDL methods be available as an
option, also suggests that proposed
(a)(5) be revised to read: “An
assessment and supporting explanation
of the effects of the application of any
statistical disclosure limitation methods
used pursuant to section 31(k)(2)(i)(c)
and of editing and imputation and other
potential sources of error on the quality
of the survey estimates.” UPS
Comments at 7 (UPS’s changes
italicized).

The Commission is not including SDL
provisions in the final rule, nor is it
formally adopting them as an option.
Thus, there appears no need to amend
the rule in the manner suggested by
UPS. However, if SDL methods or other
means of protecting confidentiality are
used, the Commission expects, at a
minimum, that the type of supporting
information and data UPS suggests
would be produced under existing rules
without the need for motion practice.

B. Recognition of SDL Methods as a
Means of Balancing Sponsors’ Interests
in Confidentiality and Reviewers’
Interests in Access to Survey Data

As indicated earlier, positions on the
use of SDL techniques vary: the Postal
Service strongly supports a central role
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for them; UPS contends they should be
used only on an optional basis; and the
OCA sees little, if any, place for them in
Commission proceedings. NAA
indicates that it generally endorses the
OCA’s position. The Commission
continues to believe that these
techniques may provide a viable means
of resolving concerns about
confidentiality and survey reliability,
without unduly interfering with
participants’ rights. However,
commenters’ widely-divergent positions
on a rule that adequately provides for
recognizing and preserving these rights
indicates that a consensus is unlikely to
be achieved without considerably more
exploration of this technique and its
ramifications. Thus, the Commission
has determined to issue a final rule on
those aspects of the NPRM that have
broad support, and to exclude the SDL
provisions (and related references) from
the final rule. This does not reflect a
decision on the merits of SDL
procedures, but a conclusion related to
efficient administration of the
Commission’s workload and
management of its resources. Although
SDL methods are not being formally
adopted as a standard, the Commission
encourages participants to familiarize
themselves with these techniques, as
they may provide, on occasion, an
effective means of accommodating
participants’ requests. Moreover,
additional experience with the use of
these techniques on an ad hoc basis may
facilitate the development of a
satisfactory standard in some future
rulemaking.

C. Clarification of Reviewers’ Rights to
Survey Data and Computer Files

Although the Postal Service supports
the proposed revisions clarifying access
to survey data, both UPS and the OCA
oppose them. Consistent with its
position on SDL methods, UPS proposes
adding a provision specifically stating
that a party is not precluded from
obtaining unedited raw data. UPS
Comments at 5. The OCA also suggests
several revisions, including replacing
the “upon request” language with a
provision requiring the Service to
produce all data at the time it files its
request.

Although the Commission is not
formally adopting the proposed
definition, it recently has stated that the
efforts of market research reviewers
should be directed, in the first instance,
at probing the overall reliability of the
survey effort, instead of relying on
techniques designed for microdata
analysis. 62 FR 25581 (citing Docket No.
RM81-1 Final Notice at 13 and PRC Op.
MC95-1, Appendix C). The decision

against adopting a definition of input
data at this time does not alter that
position.

The Commission believes that the
OCA’s suggestion that relevant data be
produced earlier than now required
under the rule is an idea that warrants
additional consideration. However, the
NPRM indicated that the Commission
chose a narrow focus for this
rulemaking. A timing change affecting
production deadlines falls outside the
current docket’s boundaries.

Part Il. Editorial Improvements

The Postal Service is the only
commenter specifically addressing the
editorial improvements identified in the
NPRM. 62 FR 25581. The Service agrees
that specific references to software
standards are no longer necessary, and
supports omitting the footnote in which
they now appear. However, instead of
the Commission’s proposed replacement
of ““magnetic tape” with “a compact
disk” (which appears in the first
sentence of the concluding paragraph
(K)(3)()() (39 CFR 3001.31(K)(3)(1)(D)),
the Service suggests the following
alternative:

Paragraphs (k)(3)(i) (d) and (f) of this
section shall be provided in the form of a
compact disk or other media or method
approved in advance by the Administrative
Office of the Postal Rate Commission.

Postal Service Comments at 8.

As the NPRM indicates, the
Commission had considered a more
general reference. Since the Service’s
proposal preserves various options for
complying with the rule, the
Commission is including it in the final
rule. The Commission further notes that
it welcomes the Service’s continued
cooperation in this area.

No commenter objects to the minor
restructuring of the rule or changing the
heading of rule (k)(2)(ii) from **Sample
surveys” to “*‘Other sample surveys.”
Accordingly, the final rule is unchanged
in these respects.

List of Subjects in 39 CFR Part 3001

Administrative practice and
procedure, Confidential business
information, Freedom of information,
Postal Service, Sunshine Act.

For reasons set forth in the preamble,
39 CFR part 3001 is amended as follows:

PART 3001—RULES OF PRACTICE
AND PROCEDURE

1. The authority citation for part 3001
continues to read as follows:

Authority: 39 U.S.C. 404(b), 3603, 3622—
3624, 3661, 3662.

2. 39 CFR 3001.31(k) is amended as
follows:

3. Redesignate paragraphs (k)(2) (i)
through (iv) as (k)(2) (ii) through (v).

4. Amend redesignated paragraph
(k)(2)(ii) by changing the title from
Sample surveys to Other sample
surveys.

5. Add paragraph (k)(2)(i) to read as
follows:

§3001.31 Evidence.

* * * * *

(k) Introduction and reliance upon
studies and analyses—(1) * * *

2 * * *

(i) Market research. (a) The following
data and information shall be provided:
(1) A clear and detailed description of
the sample, observational, and data
preparation designs, including
definitions of the target population,
sampling frame, units of analysis, and
survey variables;

(2) an explanation of methodology for
the production and analysis of the major
survey estimates and associated
sampling errors;

(3) a presentation of response,
coverage and editing rates, and any
other potential sources of error
associated with the survey’s quality
assurance procedures;

(4) a discussion of data comparability
over time and with other data sources;

(5) an assessment of the effects of
editing and imputation;

(6) identification of applicable
statistical models, when model-based
procedures are employed; and

(7) an explanation of all statistical
tests performed and an appropriate set
of summary statistics summarizing the
results of each test.

* * * * *

6. Revise paragraph (k)(3)(i)(e) to read
as follows:

* * * * *
* * *
S
i * * *

(e) For all source codes,
documentation sufficiently
comprehensive and detailed to satisfy
generally accepted sofitard
documentation standards appropriate to
the type of program and its intended use
in the proceeding.

7. Revise the first sentence of the
concluding text after paragraph
(K)(3)(i)(i) to read as follows:

* * * * *

(k) * * Xx

(3) * * *

i * X %

Ei) * * *

Paragraphs (k)(3)(i)(d) and (f) of this
section shall be provided in the form of
a compact disk or other media or
method approved in advance by the
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Administrative Office of the Postal Rate
Commission. * * *

Dated: August 26, 1997.
Margaret P. Crenshaw,
Secretary.
[FR Doc. 97-23066 Filed 8-28-97; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[LA-39-1-7332a; FRL-5876-3]

Approval and Promulgation of State
Air Quality Plans for Designated
Facilities and Pollutants, Louisiana;
Control of Landfill Gas Emissions
From Existing Municipal Solid Waste
Landfills

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This document approves the
Louisiana State Plan for controlling
landfill gas emissions from existing
municipal solid waste (MSW) landfills.
The plan was submitted to fulfill the
requirements of the Clean Air Act (the
Act). The State Plan establishes
emission limits for existing MSW
landfills, and provides for the
implementation and enforcement of
those limits.

DATES: This action is effective on
October 28, 1997, unless notice is
postmarked by September 29, 1997, that
someone wishes to submit adverse or
critical comments. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments should be
mailed to Thomas H. Diggs, Chief, Air
Planning Section (6PD-L), EPA Region
6, 1445 Ross Avenue, Dallas, Texas
75202-2733. Copies of the State Plan
and other information relevant to this
action are available for inspection
during normal hours at the following
locations:

Environmental Protection Agency,
Region 6, Air Planning Section (6PD—
L), 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202-2733.

Air and Radiation Docket and
Information Center, Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460.

Louisiana Department of Environmental
Quality, Air Quality Program, 7290
Bluebonnet Blvd., Baton Rouge,
Louisiana 70810.

Anyone wishing to review this State
Plan at the EPA office is asked to

contact the person below to schedule an
appointment 24 hours in advance.

FOR FURTHER INFORMATION CONTACT: Lt.
Mick Cote, Air Planning Section (6PD—
L), Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202-2733, telephone (214)
665-7219.

SUPPLEMENTARY INFORMATION:

l. Background

The Act requires that States submit
plans to EPA to implement and enforce
the Emission Guidelines (EG)
promulgated for MSW landfills
pursuant to Section 111(d) of the Act.
Section 111(d) requires that the State
submit the State Plan not later than 9
months after EPA promulgates the EG.
On March 12, 1996, EPA promulgated
the EG as 40 CFR part 60, subpart Cc.
Thus, the State Plans were due no later
than December 12, 1996. The State of
Louisiana submitted its State Plan to
EPA on December 20, 1996.

Under section 111(d) of the Act, the
EPA established procedures whereby
States submit plans to control existing
sources of designated pollutants.
Designated pollutants are defined as
pollutants which are not included on a
list published under section 108(a) of
the Act (i.e., National Ambient Air
Quality Standard pollutants), but to
which a standard of performance for
new sources applies under section 111.
Under section 111(d), emission
standards are to be adopted by the
States and submitted to EPA for
approval. The standards limit the
emissions of designated pollutants from
existing facilities which, if new, would
be subject to the New Source
Performance Standards (NSPS). Such
facilities are called designated facilities.

The procedures under which States
submit these plans to control existing
sources are defined in 40 CFR part 60,
subpart B. According to subpart B, the
States are required to develop plans
within Federal guidelines for the control
of designated pollutants. The EPA
publishes guideline documents for
development of State emission
standards along with the promulgation
of any NSPS for a designated pollutant.
These guidelines apply to designated
pollutants and include information such
as a discussion of the pollutant’s effects,
description of control techniques and
their effectiveness, costs and potential
impacts. Also as guidance for the States,
recommended emission limits and times
for compliance are set forth, and control
equipment which will achieve these
emission limits are identified. The
emission guidelines for landfill gas are
promulgated in 40 CFR part 60. The

final section 111(d) emission standards
and guidelines for landfill gas were
promulgated on March 12, 1995 (61 FR
9905), and codified in the CFR at 40
CFR subparts WWW and Cc,
respectively. The emission guideline’s
specified limits for landfill gas requires
affected facilities to operate a control
system designed to reduce collected
non-methane organic compounds
(NMOC) concentrations by 98 weight-
percent, or reduce the outlet NMOC
concentration to 20 parts per million or
less, using the test methods specified
under 860.754(d).

I1. Analysis of State Submittal

The official procedures for adoption
and submittal of State Plans are codified
in 40 CFR part 60, subpart B. The EPA
promulgated the original provisions on
November 17, 1975, and then amended
them on December 19, 1995, to
incorporate changes specific to solid
waste incineration. These changes,
which were necessary to conform with
the solid waste incineration
requirements under section 129 of the
Act, are not relevant to MSW landfills.
Thus, the procedures described in the
original provisions for adopting and
submitting State Plans still apply to
MSW landfills and are reflected in 40
CFR part 60, subpart B, 8§60.23 through
60.26. Subpart B addresses public
participation, legal authority, emission
standards and other emission
limitations, compliance schedules,
emission inventories, source
surveillance, compliance assurance, and
enforcement requirements, and cross-
references to the MSW landfill EG.

The Louisiana State Plan includes
documentation that all applicable
subpart B requirements have been met.
Please see the evaluation report for a
detailed description of EPA’s analysis of
the Plan’s compliance with the subpart
B requirements.

The Louisiana Department of
Environmental Quality (LDEQ) cross-
referenced both the NSPS and EG to
adopt the requirements of the Federal
rule. The State has ensured, through this
cross-reference process, that all the
applicable requirements of the Federal
rule have been adopted into the State
Plan. The emission limits, reporting and
recordkeeping requirements, and other
aspects of the Federal rule have been
adopted into LAC 33.111.3003B, Table 2,
as part of the AQ 145 State
Implementation Plan revision.

Subpart Cc requires affected existing
landfills to be capable of attaining the
specified level of emissions within 30
months after the State Plan is federally
approved. For compliance schedules for
MSW landfills extending more than 12
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months beyond the date required for
submittal of the plan (December 12,
1996), the compliance schedule must
include legally enforceable increments
of progress towards compliance for that
MSW landfill. Each increment of
progress in 8 60.21(h) of subpart B must
have a compliance date and must be
included as an enforceable date in the
State Plan. As an alternative, the State
must negotiate specific dates for the
increments of progress on a facility by
facility basis, and submit them to the
public participation process. A revision
to Louisiana’s State Plan must be
submitted to EPA once the dates for the
increments of progress are established.
The State Plan may include such
additional increments of progress as
may be necessary to permit close and
effective supervision of progress
towards final compliance.

Louisiana must submit an updated
source inventory once the affected
facilities have reported their design
capacities and NMOC emissions as
required under 40 CFR part 60, subpart
Cc (60.35c). In addition, Title V permit
applications for the affected facilities
are due within one year from the due
date of the design capacity reports.

I11. Final Action

In this final action EPA is
promulgating a revision to the Louisiana
State Plan and the Code of Federal
Regulations, part 62, to adopt the
Louisiana State Plan for the control of
landfill gas from MSW landfills. On
December 20, 1996, the State of
Louisiana submitted to EPA a plan
identifying the existing MSW landfills
in the State and establishing standards
for the control of landfill gas emissions
from these facilities. On January 7, 1997,
the LDEQ transmitted the adopted rule
associated with the earlier plan
submission. The plan entitled:
“Municipal Solid Waste Landfill
Section 111(d) Plan” and LAC
33.111.3003B, Table 2, the cross-reference
to 40 CFR part 60, subparts Cc and
WWW, are the regulatory elements of
the Louisiana 111(d) Plan.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State Plan.
Each request for revision to the State
Plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

IV. Administrative Requirements

A. Executive Order (E.O.) 12866

The Office of Management and Budget
has exempted this regulatory action
from E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. See 5 U.S.C.
603 and 604. Alternatively, EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

State Plan approvals under section
111 of the Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal State Plan approval does not
impose any new requirements, | certify
that it does not have a significant impact
on any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the Act, preparation
of a flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The Act
forbids EPA to base its actions
concerning State Plans on such grounds.
See Union Electric Co. v. U.S. EPA, 427
U.S. 246, 25566 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves preexisting requirements

under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. section 801(a)(1)(A) as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of this rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. section 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 28, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2) of the Act.

List of Subjects in 40 CFR Part 62
Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Methane, Municipal solid
waste landfills, Nonmethane organic
compounds, Reporting and
recordkeeping requirements.

Dated: August 11, 1997.
Jerry Clifford,

Acting Regional Administrator.

40 CFR Part 62, Subpart T, is
amended as follows:

PART 62—[AMENDED]

Subpart T—Louisiana
1. The authority citation for part 62
continues to read as follows:
Authority: 42 U.S.C. 7401-7642.

2. Section 62.4620 is amended by
adding paragraph (b)(4) to read as
follows:

§62.4620 Identification of Plan.
* * * * *
(b) * K *
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(4) Control of landfill gas emissions
from existing municipal solid waste
landfills, submitted on December 9,
1996, and the associated rule adopted
by the State on December 20, 1996 (LAC
33.111.3003B, Table 2).

* * * * *

3. A new center heading consisting of
8§862.4631 and 62.4632 is added to read
as follows:

§62.4931 Identification of sources.

The plan applies to all existing
municipal solid waste landfills with
design capacities greater than 2.5
million megagrams and non-methane
organic emissions greater than 50
megagrams per year as described in 40
CFR part 60, subpart Cc.

§62.4932 Effective date.

The effective date of the portion of the
plan applicable to existing municipal
solid waste landfills is October 28, 1997.
[FR Doc. 97-21814 Filed 8-28-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70
[FRL-5884-6]

Extension of Operating Permits
Program Interim Approvals

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is promulgating
revisions to Appendix A of the
operating permits regulations codified
in part 70 of chapter | of title 40 of the
Code of Federal Regulations. Those
regulations were originally promulgated
onJuly 21, 1992. These revisions to
Appendix A extend up to October 1,
1998 all operating permits program
interim approvals that expire before that
date. This action will allow the program
revisions necessary to correct interim
approval deficiencies to be combined
with program revisions necessary to
implement the revisions to part 70 that
are anticipated to promulgated mid-
summer of 1998.

DATES: The regulatory amendments
announced herein take effect on
September 29, 1997. For those programs
whose interim approval dates are
amended by today’s action, interim
approval will expire on October 1, 1998.
ADDRESSES: Supporting material used in
developing the proposal and final
regulatory revisions is contained in
Docket Number A-93-50. This docket is

available for public inspection and
copying between 8:30 a.m. and 3:30
p.m., Monday through Friday, at the
address listed below. A reasonable fee
may be charged for copying. The
address of the EPA air docket is: EPA
Air Docket, Mail Code 2311, Attention:
Docket Number A—93-50, Room M-
1500, Waterside Mall, 401 M Street SW,
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Roger Powell (telephone 919-541—
5331), Mail Drop 12, United States
Environmental Protection Agency,
Office of Air Quality Planning and
Standards, Information Transfer and
Program Integration Division, Research
Triangle Park, North Carolina 27711.

SUPPLEMENTARY INFORMATION:
I. Background

On August 29, 1994 (59 FR 44460)
and August 31, 1995 (60 FR 45530), EPA
proposed revisions to the part 70
operating permits regulations. Primarily,
the notices proposed changes to the
system for revising permits. A number
of other less detailed proposed changes
were included in the notices.
Altogether, State and local permitting
authorities will have a complicated
package of program revisions to prepare
in response to these changes once
promulgated. The part 70 revisions are
anticipated to take place in mid-summer
of 1998.

Contemporaneous with permitting
authorities revising their programs to
meet the revised part 70, many
programs have been granted interim
approval which will require permitting
authorities to prepare program revisions
to correct those deficiencies identified
in the interim approval notice. The
preamble to the August 31, 1995
proposal noted the concern of many
permitting authorities over having to
revise their programs twice; once to
correct interim approval deficiencies,
and again to address the revisions to
part 70. In the August 1995 preamble,
the Agency proposed that States with
interim approval “* * * should be
allowed to delay the submittal of any
program revisions to address program
deficiencies previously listed in their
notice of interim approval until the
deadline to submit other changes
required by the proposed revisions to
part 70’ (60 FR 45552). Comment was
solicited on this action and on a legal
rationale. The Agency also proposed
“* * *to exercise its discretion under
proposed section 70.4(i)(1)(iv) to
provide States 2 years to submit
program revisions in response to the
proposed part 70 revisions * * * (60
FR 45551).

In combination, these actions could
extend all interim approvals such that
permitting authorities would not have to
submit program revisions addressing
interim approval deficiencies until up to
2 years after part 70 is revised. Six
comments were received on this subject
during the public comment period on
the August 1995 proposal. Five of these
commenters supported either the
extension or efforts to minimize the
burden on permitting authorities, but
none provided a reasonable legal
rationale. One of the commenters
indicated the action is not consistent
with title V.

I1. Discussion

On October 31, 1996 (61 FR 56368),
EPA amended section 70.4(d)(2) to
allow the Administrator to grant the
proposed additional extension to
interim approvals. The Agency does not
believe, however, that the August 31,
1995 blanket proposal to extend all
interim approval program revision
submittal dates until up to 2 years after
part 70 is revised is appropriate.
Program deficiencies that caused
granting of interim approval of
permitting programs vary from a few
problems that can be easily corrected to
complex problems that will require
regulatory changes and, in some cases,
legislative action. Where an undue
burden will be encountered by
developing two program revisions,
combining program revisions and thus
granting a longer time period for
submission of the program revision to
correct interim approval deficiencies is
warranted. Where no such burden will
occur, the Agency encourages
permitting authorities to proceed with
correcting their interim approval
program deficiencies and not wait for
the revised part 70.

To encourage permitting authorities to
proceed with program revisions within
their interim approval timeframes,
rather than wait for the revised part 70,
all interim approvals granted prior to
the date of issuance of a memorandum
announcing EPA’s position on this issue
(memorandum from Lydia N. Wegman
to Regional Division Directors,
“Extension of Interim Approvals of
Operating Permits Programs,” June 13,
1996) were extended in the October
1996 notice by 10 months. The June
1996 memorandum is in the docket for
this action.

The reason for this automatic
extension was that permitting
authorities, upon reading the August
1995 proposed action, may have
delayed their efforts to develop program
revisions to address interim approval
deficiencies because they believed the
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proposed policy to extend interim
approvals until revised part 70 program
revisions are due would be adopted for
all programs. The EPA has been
informed that this was the case in many
States. Approximately 10 months
passed since the August 1995 proposal
until issuance of the memorandum
previously noted. The additional 10-
month extension to all interim
approvals offset any time lost in
permitting authority efforts to develop
program revisions addressing interim
approval deficiencies. This 10-month
extension was not applicable to
application submittal dates for the
second group of sources covered by a
source-category limited interim
approval.t

As noted in the June 1996
memorandum, where the permitting
authority applies for it after part 70 is
revised, EPA may grant a longer
extension to an interim approval so that
the program revision to correct interim
approval program deficiencies may be
combined with the program revision to
meet the revised part 70. Such
extensions will only be granted once per
State and will not be of a duration
which exceeds 2 years after
promulgation of revisions to part 70.
Such a request must be made within 30
days of promulgation of the part 70
revisions. This will make it possible for
EPA to take a single rulemaking action
(if such action is warranted) to adopt
new interim approval deadlines. All
programs with interim approval are
eligible for this longer extension, even if
interim approval was granted after the
June 1996 memorandum.

As required by section 70.4(f)(2),
program revisions addressing interim
approval deficiencies must be submitted
to EPA no later than 6 months prior to
the expiration of the interim approval.
The dates for permitting authorities to
submit their combined program
revisions to address the revised part 70
and the interim approval deficiencies
will be 6 months prior to the interim
approval expiration dates which will be
set through a future rulemaking.

Any longer extension allowing
combining of program revisions to meet

1Several States have been granted source-category
limited interim approvals. Under that type
approval, a subset of the part 70 source population
is to submit permit applications during the first
year of the program. The application submittal
period for the remaining sources begins upon full
approval of the program. The Agency concludes
this second group of sources should still submit
permit applications during a period beginning on
the original expiration date of a State’s interim
approval as opposed to that date extended by 10
months. The other interim approval program
deficiencies, however, will be eligible for the 10-
month extension.

both the revised part 70 and interim
approval deficiencies will occur only
once for a permitting authority and will
be based on the promulgation date of
the revisions to part 70. If only
regulatory changes to a program are
needed to meet the revised part 70, the
extension may be for up to 18 months
after the part 70 revisions. If legislative
changes are needed to a program to meet
the revised part 70, the extension may
be for up to 2 years. As previously
noted, the program revision submittal
date will be 6 months prior to expiration
of the extended interim approval.

111. Rulemaking Action

The June 13, 1996 memorandum and
the October 31, 1996 notice anticipated
promulgation of the part 70 revisions no
later than early 1997. The EPA believes
that the action in this rulemaking notice
is necessary because of further delays in
promulgation of the part 70 revisions.
Due to these delays, a number of interim
approvals will expire before part 70 is
revised, thus denying these agencies the
opportunity to combine program
revisions. The EPA has been informed
that States were relying on the October
31, 1996 notice, which anticipated a
promulgation date of early 1997 for part
70 revisions, and expected to be able to
combine their interim approval
deficiencies with the program revisions
to address the revised part 70. However,
now that the EPA anticipates a mid-
summer 1998 promulgation date for the
part 70 revisions, the Agency estimates
that it may take until October 1, 1998 to
receive all State requests for combining
program revisions and to take the
necessary rulemaking action to grant the
final extension to those interim
approvals. The action in this notice,
therefore, moves all interim approvals
that expire before October 1, 1998 up to
that date. All agencies with interim
approvals prior to October 1, 1998 will,
therefore, be granted interim approval
extensions until that date to have the
opportunity to submit requests to
combine program revisions.

IVV. Administrative Requirements
A. Docket

The docket for this regulatory action
is A—93-50. The docket is an organized
and complete file of all the information
submitted to, or otherwise considered
by, EPA in the development of this
proposed rulemaking. The principal
purposes of the docket are: (1) To allow
interested parties a means to identify
and locate documents so that they can
effectively participate in the rulemaking
process, and (2) to serve as the record
in case of judicial review (except for

interagency review materials). The
docket is available for public inspection
at EPA’s Air Docket, which is listed
under the ADDRESSES section of this
notice.

B. Executive Order (E.O.) 12866

Under E.O. 12866 (58 FR 51735,
October 4, 1993), the Agency must
determine whether each regulatory
action is “significant,” and therefore
subject to the Office of Management and
Budget (OMB) review and the
requirements of the Order. The Order
defines *‘significant’ regulatory action
as one that is likely to lead to a rule that
may:

1. Have an annual effect on the
economy of $100 million or more,
adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.

2. Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency.

3. Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligation of recipients thereof.

4. Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in E.O. 12866.

Pursuant to the terms of E.O. 12866,
it has been determined that this action
is not a “‘significant’ regulatory action
because it does not substantially change
the existing part 70 requirements for
States or sources; requirements which
have already undergone OMB review.
Rather than impose any new
requirements, this action only extends
an existing mechanism. As such, this
action is exempted from OMB review.

C. Regulatory Flexibility Act
Compliance

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Administrator certifies that
this action will not have a significant
economic impact on a substantial
number of small entities. In developing
the original part 70 regulations, the
Agency determined that they would not
have a significant economic impact on
a substantial number of small entities.
Similarly, the same conclusion was
reached in an initial regulatory
flexibility analysis performed in support
of the proposed part 70 revisions (a
subset of which constitutes the action in
this rulemaking notice). This action
does not substantially alter the part 70
regulations as they pertain to small
entities and accordingly will not have a
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significant economic impact on a
substantial number of small entities.

D. Paperwork Reduction Act

The OMB has approved the
information collection requirements
contained in part 70 under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and has
assigned OMB control number 2060—
0243. The Information Collection
Request (ICR) prepared for part 70 is not
affected by the action in this rulemaking
notice because the part 70 ICR
determined burden on a nationwide
basis, assuming all part 70 sources were
included without regard to the approval
status of individual programs. The
action in this rulemaking notice, which
simply provides for an extension of the
interim approval of certain programs,
does not alter the assumptions of the
approved part 70 ICR used in
determining the burden estimate.
Furthermore, this action does not
impose any additional requirements
which would add to the information
collection requirements for sources or
permitting authorities.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to:

Director, Regulatory Information
Division, Office of Policy, Planning,
and Evaluation (2136), U.S.
Environmental Protection Agency,
401 M Street, SW, Washington, DC
20460.

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer for
EPA, 725 17th Street, NW,
Washington, DC 20503.

Include the ICR number in any
correspondence.

E. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with Federal mandates that may result
in expenditures to State, local, and
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any 1 year.

The EPA has determined that the
action in this rulemaking notice does

not contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in the aggregate, or the
private sector, in any 1 year. Although
the part 70 regulations governing State
operating permit programs impose
significant Federal mandates, this action
does not amend the part 70 regulations
in a way that significantly alters the
expenditures resulting from these
mandates. Therefore, the Agency
concludes that it is not required by
section 202 of the UMRA of 1995 to
provide a written statement to
accompany this regulatory action.

F. Submission to Congress and the
General Accounting Office.

Under section 801(a)(1)(A) of the
Administrative Procedures Act (APA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, EPA submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
this Federal Register. This rule is not a
“major rule’” as defined by section
804(2) of the APA as amended.

List of Subjects in 40 CFR Part 70

Environmental protection, air
pollution control, prevention of
significant deterioration, new source
review, fugitive emissions, particulate
matter, volatile organic compounds,
nitrogen dioxide, carbon monoxide,
hydrocarbons, lead, operating permits.

Dated: August 22, 1997.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I, of the Code
of Federal Regulations is amended as set
forth below.

Appendix A of part 70 is amended by
the following:

a. Adding a sentence to the end of
paragraph (a) under Virgin Islands;

b. Revising the third sentence of
paragraph (a) under Texas; and

c. Replacing the end date of each
paragraph with *““October 1, 1998 as
follows: Paragraph (a) of Arkansas,
Colorado, District of Columbia, Florida,
Hawaii, Illinois, lowa, Maryland,
Minnesota, Montana, North Dakota,
Wisconsin, and Wyoming; Paragraphs
(a) through (m), (0), (p), (r) through (w),
(bb), (cc), (ee), (ff), and (hh) of
California; paragraphs (b) and (c) of
Nevada; paragraphs (a) and (e) of
Tennessee; and paragraphs (a) through
(i) of Washington.

Appendix A—to Part 70—Approval
Status of State and Local Operating

Permits Programs

Arkansas
(a) * * * October 1, 1998.

California > * *

(a) * * * October 1, 1998.
(b) * * * October 1, 1998.
(c) * * * October 1, 1998.
(d) * * * October 1, 1998.
(e) * * * October 1, 1998.
(f) * * * October 1, 1998.
(g) * * * October 1, 1998.
(h) * * * October 1, 1998.
(i) * * * October 1, 1998.
(i) * * * October 1, 1998.
(k) * * * October 1, 1998.
() * * * October 1, 1998.
(m) * * * October 1, 1998.

* * * * *

(o) * * * October 1, 1998.
(p) * * * October 1, 1998.

* * * * *

(r)* * * October 1, 1998.
(s) * * * October 1, 1998.
(t) * * * October 1, 1998.
(u) * * * October 1, 1998.
(v) * * * October 1, 1998.
(w) * * * October 1, 1998.
* * * * *
(bb) * * * October 1, 1998.
(cc) * * * October 1, 1998.
* * * * *
(ee) * * * October 1, 1998.
(ff) * * * October 1, 1998.

* * * * *

(hh) * * * QOctober 1, 1998.

Colorado
(@) * * * October 1, 1998.
* * * * *

District of Columbia
(a) * * * October 1, 1998.

* * * * *
Florida

(@) * * * October 1, 1998.
* * * * *
Hawaii

(a) * * * October 1, 1998.
* * * * *
Illinois

(a) * * * October 1, 1998.
* * * * *
lowa

(@) * * * October 1, 1998.
* * * * *
Maryland

(@) * * * October 1, 1998.
* * * * *
Minnesota

(a) * * * October 1, 1998.
* * * * *



Federal Register / Vol. 62, No. 168 / Friday, August 29, 1997 / Rules and Regulations

45735

Montana

(@) * * * October 1, 1998.
* * * * *
Nevada

(b) * * * October 1, 1998.
(c) * * * October 1, 1998.

* * * * *

North Dakota
(@) * * * October 1, 1998.

* * * * *

Tennessee
(@) * * * October 1, 1998.

* * * * *

(e) * * * October 1, 1998.

Texas

(@ * * * Interim approval will expire
October 1, 1998. * * *

* * * * *

Virgin Islands

(@) * * * Interim approval will expire
October 1, 1998.

* * * * *

Washington

(a) * * * October 1, 1998.
(b) * * * October 1, 1998.
(c) * * * October 1, 1998.
(d) * * * October 1, 1998.
(e) * * * October 1, 1998.
(f) * * * October 1, 1998.
(g9) * * * October 1, 1998.
(h) * * * October 1, 1998.
(i) * * * October 1, 1998.

* * * * *
Wisconsin

(a) * * * October 1, 1998.
* * * * *
Wyoming

(@) * * * October 1, 1998.

[FR Doc. 97-23033 Filed 8-28-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300534; FRL-5738-7]

RIN 2070-AB78

Cyromazine; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for combined
residues of cyromazine (N-cyclopropyl-
1,3,5-triazine-2,4,6-triamine) and its
metabolite, melamine (1,3,5-triazine-
2,4,6-triamine) in or on dry bulb onions.

This action is in response to EPA’s
granting of an emergency exemption
under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act authorizing use of the pesticide on
onion seed in California. This regulation
establishes a maximum permissible
level for residues of cyromazine in this
food commodity pursuant to section
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act, as amended by the Food
Quality Protection Act of 1996. The
tolerance will expire and is revoked on
July 31, 1998.

DATES: This regulation is effective
August 29, 1997. Objections and
requests for hearings must be received
by EPA on or before October 28, 1997.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300534],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300534], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300534]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Stephen Schaible, Registration
Division 7505C, Office of Pesticide

Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 308-9362, e-mail:
schaible.stephen@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
a tolerance for combined residues of the
insecticide cyromazine (N-cyclopropyl-
1,3,5-triazine-2,4,6-triamine) and its
metabolite, melamine (1,3,5-triazine-
2,4,6-triamine), in or on dry bulb onions
at 0.3 part per million (ppm). This
tolerance will expire and is revoked on
July 31, 1998. EPA will publish a
document in the Federal Register to
remove the revoked tolerance from the
Code of Federal Regulations.

|. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq . The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) defines
‘“*safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
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infants and children from aggregate
exposure to the pesticide chemical
residue....”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.

1. Emergency Exemption for
Cyromazine on Onion Seed and FFDCA
Tolerances

On February 6, 1997, the California
Environmental Protection Agency,
Department of Pesticide Regulation,
availed itself of the authority to declare
the existence of a crisis situation within
the state, thereby authorizing use under
FIFRA section 18 of cyromazine on
onion seed to control onion maggots
(Delia antiqua). Onion maggots damage
onion plants by tunneling and feeding
on the growing (underground bulbs and
stems; several generations of onion
maggots can mature within a single
season, thereby increasing the
magnitude of losses to growers. The
Applicant claims that resistance to
chlorpyrifos, the most effective
registered alternative control agent, has
developed in the onion maggot.
Utilization of alternative cultural
practices, such as crop rotation, has not
successfully controlled the onion
maggot without the use of chemical
control agents. Onion growers in the
states receiving seed are expected to
experience up to a 36% yield loss
without the use of cyromazine. EPA has
authorized under FIFRA section 18 the
use of cyromazine on onion seed for
control of onion maggot in California.
After having reviewed the submission,

EPA concurs that emergency conditions
exist for this state.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
cyromazine in or on dry bulb onions as
a result of treatment of onion seed. In
doing so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
tolerance under FFDCA section 408(1)(6)
would be consistent with the new safety
standard and with FIFRA section 18.
Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
this tolerance without notice and
opportunity for public comment under
section 408(e), as provided in section
408(1)(6). Although this tolerance will
expire and is revoked on July 31, 1998,
under FFDCA section 408(1)(5), residues
of the pesticide not in excess of the
amounts specified in the tolerance
remaining in or on dry bulb onions after
that date will not be unlawful, provided
the pesticide is applied in a manner that
was lawful under FIFRA. EPA will take
action to revoke this tolerance earlier if
any experience with, scientific data on,
or other relevant information on this
pesticide indicate that the residues are
not safe.

Because this tolerance is being
approved under emergency conditions
EPA has not made any decisions about
whether cyromazine meets EPA’s
registration requirements for use on
onion seed or whether a permanent
tolerance for this use would be
appropriate. Under these circumstances,
EPA does not believe that this tolerance
serves as a basis for registration of
cyromazine by a State for special local
needs under FIFRA section 24(c). Nor
does this tolerance serve as the basis for
any State other than California to use
this pesticide on this crop under section
18 of FIFRA without following all
provisions of section 18 as identified in
40 CFR part 166. For additional
information regarding the emergency
exemption for cyromazine, contact the
Agency’s Registration Division at the
address provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,

developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a *‘safety factor’’) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100 percent
or less of the RfD) is generally
considered acceptable by EPA. EPA
generally uses the RfD to evaluate the
chronic risks posed by pesticide
exposure. For shorter term risks, EPA
calculates a margin of exposure (MOE)
by dividing the estimated human
exposure into the NOEL from the
appropriate animal study. Commonly,
EPA finds MOEs lower than 100 to be
unacceptable. This 100-fold MOE is
based on the same rationale as the 100-
fold uncertainty factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
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assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“‘acute”, “‘short-term”, “intermediate
term”, and “‘chronic” risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all 3 sources
are not typically added because of the
very low probability of this occurring in
most cases, and because the other
conservative assumptions built into the
assessment assure adequate protection
of public health. However, for cases in
which high-end exposure can
reasonably be expected from multiple
sources (e.g. frequent and widespread
homeowner use in a specific
geographical area), multiple high-end
risks will be aggregated and presented
as part of the comprehensive risk
assessment/characterization. Since the
toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment

nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children. The TMRC is a *‘worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of

estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
non-nursing infants less than one year
old was not regionally based.

IV. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of cyromazine and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for a
time-limited tolerance for combined
residues of cyromazine (N-cyclopropyl-
1,3,5-triazine-2,4,6-triamine and its
metabolite, melamine (1,3,5-triazine-
2,4,6-triamine on dry bulb onions at 0.3
ppm. EPA’s assessment of the dietary
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by cyromazine are
discussed below.

1. Acute toxicity. OPP has determined
that an acute dietary risk assessment is
not required for this chemical.

2. Short - and intermediate - term
toxicity. For short- and intermediate-
term MOE calculations, the Agency
recommends use of the systemic NOEL
of 0.75 mg/kg/day from the 6-month dog
feeding study. At the Lowest Effect
Level (LEL) of 7.5 mg/kg/day, there were
changes in hematological parameters.

3. Chronic toxicity. EPA has
established the RfD for cyromazine at
0.0075 milligrams/kilogram/day (mg/kg/
day). This RfD is based on the NOEL of
0.75 mg/kg/day, taken from the 6-month
dog feeding study. Pronounced effects
on hematological parameters were
observed at the LEL of 7.5 mg/kg/day.
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An uncertainty factor of 100 was
applied to account for both interspecies
and intraspecies variability.

4. Carcinogenicity. Cyromazine has
been classified as a Group E (evidence
of non-carcinogenicity for humans)
chemical by the Agency. Melamine, a
metabolite of cyromazine, has been
evaluated by the Carcinogenicity Peer
Review Committee (CPRC). The CPRC
concluded that melamine was not
amenable to classification using the
current Agency guidelines and chose to
describe the weight-of-the-evidence
using a narrative form. Based on
mechanistic evaluation of the only
tumors seen, those that occurred at
exceptionally high doses in the bladder
of male rats, it appears that humans are
not likely to be exposed to doses of
melamine that produce the urinary tract
toxicity that precedes and seems to lead
to the carcinogenic response in rats. The
CPRC concluded that it is unlikely that
melamine exposure would pose a
carcinogenic hazard to humans from
pesticidal usage of cyromazine.

B. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.414) for the combined residues
of cyromazine (N-cyclopropyl-1,3,5-
triazine-2,4,6-triamine) and its
metabolite, melamine (1,3,5-triazine-
2,4,6-triamine), in or on a variety of raw
agricultural commodities. Though
tolerances exist for residues of
cyromazine in or on animal
commodities, there are no animal feed
items associated with the proposed use,
and no secondary residues in meat,
milk, poultry or eggs are expected. Risk
assessments were conducted by EPA to
assess dietary exposures and risks from
cyromazine as follows:

Chronic exposure and risk. Chronic
dietary exposure was calculated
assuming tolerance level residues for
published and proposed uses and
percent of crop treated refinements for
several commodities. While percent of
crop treated refinements were
incorporated into these ARC exposure
estimates, chronic risk is still
overestimated due to the use of
tolerance level residues.

2. From drinking water. Review of
available data indicates that cyromazine
and its metabolite, melamine, are
persistent and mobile. There is no
established Maximum Concentration
Level (MCL) for residues of cyromazine
in drinking water, nor have there been
drinking water Health Advisory Levels
issued for cyromazine. The “Pesticides
in Groundwater Database’ has no
information concerning cyromazine.

Chronic exposure and risk. Because
the Agency lacks sufficient water-
related exposure data to complete a
comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOEL’s) and assumptions about
body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause cyromazine to exceed the
RfD if the tolerance being considered in
this document were granted. The
Agency has therefore concluded that the
potential exposures associated with
cyromazine in water, even at the higher
levels the Agency is considering as a
conservative upper bound, would not
prevent the Agency from determining
that there is a reasonable certainty of no
harm if the tolerance is granted.

3. From non-dietary exposure.
Cyromazine is currently registered for
outdoor use on ornamentals. There are
no lawn or indoor residential uses.

i. Chronic exposure and risk. There
are residential uses of cyromazine and
the Agency acknowledges that there
may be chronic, non-occupational
exposure scenarios. EPA has identified
toxicity endpoints for chronic
residential risk assessment. However, no
acceptable, reliable exposure data to
assess this potential risk are available at
this time. Based on the low percentage
of the RfD occupied by aggregate dietary
exposure and in the best scientific
judgement of the Agency, chronic
exposure from residential uses will not
cause the aggregate risk from
cyromazine to exceed the Agency'’s level
of concern.

ii. Short- and intermediate-term
exposure and risk. There are residential
uses of cyromazine and the Agency
acknowledges that there may be short-
and intermediate-term, non-
occupational exposure scenarios. EPA
has identified toxicity endpoints for
short- and intermediate-term residential
risk assessment. However, no
acceptable, reliable exposure data to

assess these potential risks are available
at this time. Based on the low
percentage of the RfD occupied by
aggregate dietary exposure and in the
best scientific judgement of the Agency,
short- and intermediate-term exposure
from residential uses will not cause the
aggregate risk from cyromazine to
exceed the Agency’s level of concern.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and ‘“‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “‘available
information’ in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency'’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
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a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
cyromazine has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
cyromazine does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that cyromazine has a common
mechanism of toxicity with other
substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Chronic risk. Using the ARC
exposure assumptions described above,
EPA has concluded that aggregate
exposure to cyromazine from food will
utilize 32% of the RfD for the U.S.
population. The major identifiable
subgroup with the highest aggregate
exposure is non-nursing infants less
than 1 year old (discussed below). EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to cyromazine in drinking
water and from non-dietary, non-
occupational exposure, EPA does not
expect the aggregate exposure to exceed
100% of the RfD. EPA concludes that
there is a reasonable certainty that no
harm will result from aggregate
exposure to cyromazine residues.

2. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure.

For short term MOE calculations, the
Agency recommended use of the
systemic NOEL of 0.75 mg/kg/day from
the 6-month dog feeding study.

The Agency typically considers
aggregate MOEs of greater than 100 to be
acceptable. Using ARC exposure
estimates and making conservative
assumptions for exposure from water
and residential routes of exposure, short
term aggregate MOEs were acceptable
for the U.S. and all population groups
evaluated. EPA concludes that there is
reasonable certainty that no harm to the
U.S. population will result from short
term aggregate exposure to cyromazine
residues.

D. Aggregate Cancer Risk for U.S.
Population

Cyromazine has been classified as a
Group E (evidence of non-
carcinogenicity for humans) chemical
by the Agency. No risk assessment for
cancer effects was performed.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children— i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
cyromazine, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a two-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
pesticide exposure during prenatal
development to one or both parents.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability)) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

ii. Developmental toxicity studies. In
the rabbit developmental study, the
maternal (systemic) NOEL was 10 mg/
kg/day, the highest dose tested. In the
rat developmental study, the
developmental NOEL was identified at
300 mg/kg/day, while the maternal
NOEL was 100 mg/kg/day. Although
there were developmental findings at
600 mg/kg/day in rat fetuses, these
findings were not severe effects and
only occurred in the presence of
maternal toxicity.

iii. Reproductive toxicity study. In the
rat reproduction study, the parental
(systemic) and reproductive/
developmental NOELs were both
established at 50 mg/kg/day. A detailed
analysis of the study indicates that
slight pup effects (decreased pup
growth, decreased number of pups per
litter, and increased fetotoxicity)
occurred in the presence of slight
maternal toxicity (body weight loss).

iv. Pre- and post-natal sensitivity. The
results of the rat and rabbit
developmental studies did not
demonstrate any potential for additional
pre-natal sensitivity. In the rat
reproduction study, the parental and
reproductive/developmental NOELs
were both established at 50 mg/kg/day,
which suggests that there is no special
post-natal sensitivity to cyromazine.

v. Conclusion. Based on detailed
analysis of the toxicological data base
for cyromazine, the Agency concludes
that aggregate exposure to cyromazine
resulting from registered uses plus the
emergency exemption use does not
represent an unacceptable pre- or post-
natal risk to infants and children. The
data support use of the standard
uncertainty factor of 100; an additional
uncertainty factor of 10 is not necessary
to be protective of infants and children.

2. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that aggregate exposure to cyromazine
from food will utilize 50% of the RfD for
infants and children. EPA generally has
no concern for exposures below 100%
of the RfD because the RfD represents
the level at or below which daily
aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to cyromazine in drinking
water and from non-dietary, non-
occupational exposure, EPA does not
expect the aggregate exposure to exceed
100% of the RfD. EPA concludes that
there is a reasonable certainty that no
harm will result to infants and children
from aggregate exposure to cyromazine
residues.

3. Short- or intermediate-term risk.
For short term MOE calculations, the
Agency recommended use of the
systemic NOEL of 0.75 mg/kg/day from
the 6-month dog feeding study.

The Agency typically considers
aggregate MOEs of greater than 100 to be
acceptable. Using ARC dietary exposure
estimates and making conservative
assumptions for exposure from water
and residential routes of exposure, short
term aggregate MOEs were acceptable
for all infant and children population
groups evaluated. EPA concludes that
there is a reasonable certainty that no
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harm will result to infants and children
from short term aggregate exposure to
cyromazine residues.

V. Other Considerations

A. Metabolism In Plants and Animals

The nature of the residue in plants is
adequately understood. The residue of
concern is cyromazine (N-cyclopropyl-
1,3,5-triazine-2,4,6-triamine) and its
metabolite, melamine (1,3,5-triazine-
2,4,6-triamine).

B. Analytical Enforcement Methodology

An adequate analytical method,
HPLC/UV method AG-408, has been
validated by the Agency and published
in PAM II.

C. Magnitude of Residues

Residues of cyromazine are not
expected to exceed 0.3 ppm in dry bulb
onions grown from onion seed treated
with cyromazine under the proposed
use.

D. International Residue Limits

There are currently no Codex,
Canadian or Mexican limits for residues
of cyromazine in or on onions.
Therefore, establishment of a time-
limited tolerance will not pose a
concern for international
harmonization.

E. Rotational Crop Restrictions.

Tolerances are not yet established for
sweet corn and radishes as rotational
crops (a decision regarding petition
PP#6F3332 is currently pending with
the Agency). Until such tolerances are
established, rotation to sweet corn and
radishes is not permitted.

V1. Conclusion

Therefore, the tolerance is established
for combined residues of cyromazine
(N-cyclopropyl-1,3,5-triazine-2,4,6-
triamine) and its metabolite, melamine
(1,3,5-triazine-2,4,6-triamine) in dry
bulb onions at 0.3 ppm. In addition to
amending 8§ 180.414 to establishing a
tolerance for use in dry bulb onions,
since the FQPA has eliminated the
distinctions between processed food
and feed commodities, § 180.414 is also
being revised to restructure the existing
tolerances.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural

regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by October 28, 1997,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VI1II. Public Docket

EPA has established a record for this
rulemaking under docket control
number [OPP-300534] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which

does not include any information
claimed as CBI, is available for
inspection from 8:30 am. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7506C), Office of Pesticide
Programs, Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title Il of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104-4). Nor does it require any
prior consultation as specified by
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993), or special considerations as
required by Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
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In addition, since these tolerances and
exemptions that are established under
FFDCA section 408 (1), such as the
tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

X. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a ““major rule’ as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 17, 1997.

James Jones,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.
2. Section 180.414 is revised to read
as follows:

§180.414 Cyromazine; tolerances for
residues.

(a) General. (1) Tolerances are
established for combined residues of the
insecticide cyromazine (N-cyclopropyl-
1,3,5-triazine-2,4,6-triamine) and its
metabolite melamine (1,3,5-triazine-
2,4,6-triamine) in or on the following
food commodities:

. Parts per
Commodity miIIio%
Celery ..oooviiiiiiiieseee e 10.0
Cucurbit vegetables .... 2.0
EQOS oo 0.25
Leafy vegetables (except Bras-

SICA) wevvviiiiiiii e 10.0
Lettuce, head .... 5.0
Mushrooms ....... 10.0
Peppers ......... 4.0
Tomato .... 1.0

(2) Tolerances are established for
residues of the cyromazine metabolite
melamine (1,3,5-triazine-2,4,6-triamine)
in or on the following food
commodities:

Part per mil-

Commodity lion

Fat, poultry (from chicken layer
hens and chicken breeder
hens only)

Meat, poultry (from chicken
layer hens and chicken
breeder hens only)

Meat byproducts (from chicken
layer hens and chicken
breeder hens only)

0.05

0.05

0.05

(3) Tolerances are established for
residues of the insecticide cyromazine
(N-cyclopropyl-1,3,5-triazine-2,4,6-
triamine) in or on the following food
commodities:

Part per mil-

Commodity lion

Fat, poultry (from chicken layer
hens and chicken breeder
hens only)

Meat, poultry (from chicken
layer hens and chicken
breeder hens only)

Meat byproducts (from chicken
layer hens and chicken
breeder hens only)

0.05

0.05

0.05

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for the combined residues of the
insecticide cyromazine (N-cyclopropyl-
1,3,5-triazine-2,4,6-triamine) and its
metabolite, melamine (1,3,5-triazine-
2,4,6-triamine), in connection with use
of the pesticide under section 18
emergency exemption granted by EPA.
The tolerances are specified in the
following table. These tolerances expire
and are revoked on the date specified in
the table.

Commodity Parts per million Expiration/revocation date

ONIoON, dry BUID ..o 0.3 July 31, 1998

(c) Tolerances with regional ENVIRONMENTAL PROTECTION
registrations. Tolerances with regional AGENCY
registration, as defined in § 180.1(n), are Commodit Parts per
established for the combined residues of hd million 40 CFR Part 180
the insecticide cyromazine (N- Mustard, Chinese ........c.ccceevnne. 3.0 [OPP-300532; FRL-5738-5]
cyclopropyl-1,3,5-triazine-2,4,6-

triamine) and its metabolite melamine
(1,3,5-triazine-2,4,6-triamine),
calculated as cyromazine, in or on the
following food commodities:

Parts per

Commodity million

Cabbage, Chinese 3.0

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 97-23098 Filed 8-28-97; 8:45 am]
BILLING CODE 6560-50-F

RIN 2070-AB78

Desmedipham; Pesticide Tolerances
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for the herbicide
desmedipham in or on garden beet roots
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and tops. This action is in response to
EPA’s granting of an emergency
exemption under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act authorizing use of the
pesticide on garden beet roots and tops.
This regulation establishes a maximum
permissible level for residues of
desmedipham in this food commodity
pursuant to section 408(1)(6) of the
Federal Food, Drug, and Cosmetic Act,
as amended by the Food Quality
Protection Act of 1996. The tolerance
will expire and is revoked on August 30,
1998.

DATES: This regulation is effective
August 29, 1997. Objections and
requests for hearings must be received
by EPA on or before October 28, 1997.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300532],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300532], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300532]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Pat Cimino, Registration Division

7505C, Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA,
(703) 308-9357, e-mail:
cimino.pat@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
tolerances for the herbicide
desmedipham, in or on garden beet
roots and tops at 0.2 and 15.0 part per
million (ppm) respectively. These
tolerances will expire and are revoked
on August 30, 1998. EPA will publish a
document in the Federal Register to
remove the revoked tolerances from the
Code of Federal Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq . The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“*safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to ““ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate

exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.

1. Emergency Exemption for
Desmedipham on Garden Beet Roots
and Tops and FFDCA Tolerances

The New York State Department of
Environmental Conservation requested
the use of the herbicide desmedipham
(Betanex 1.3 EC) for postemergence
control of hairy galinsoga, redroot
pigweed, common ragweed, common
lambsquarters, wild mustard, eastern
black nightshade, hairy nightshade and
velvetleaf weeds in red garden beets in
New York. These weeds were controlled
by diethatyl-ethyl (Antor); however, this
product was voluntarily canceled in
1993 and existing stocks have been
exhausted. Alternatives do not provide
effective control and growers will
experience significant economic losses
without the use of desmedipham. After
having reviewed the submission, EPA
concurs that emergency conditions exist
for this state.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
desmedipham in or on garden beet roots
and tops. In doing so, EPA considered
the new safety standard in FFDCA
section 408(b)(2), and EPA decided that
the necessary tolerances under FFDCA
section 408(l)(6) would be consistent
with the new safety standard and with
FIFRA section 18. Consistent with the
need to move quickly on the emergency
exemption in order to address an urgent
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non-routine situation and to ensure that
the resulting food is safe and lawful,
EPA is issuing these tolerances without
notice and opportunity for public
comment under section 408(e), as
provided in section 408(1)(6). Although
these tolerances will expire and are
revoked on August 30, 1998, under
FFDCA section 408(1)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerances remaining in
or on garden beet roots and tops after
that date will not be unlawful, provided
the pesticide is applied in a manner that
was lawful under FIFRA. EPA will take
action to revoke these tolerances earlier
if any experience with, scientific data
on, or other relevant information on this
pesticide indicate that the residues are
not safe.

Because this tolerance is being
approved under emergency conditions
EPA has not made any decisions about
whether desmedipham meets EPA’s
registration requirements for use on
garden beet roots and tops or whether
permanent tolerances for this use would
be appropriate. Under these
circumstances, EPA does not believe
that these tolerances serve as a basis for
registration of desmedipham by a State
for special local needs under FIFRA
section 24(c). Nor do these tolerances
serve as the basis for any State other
than New York to use this pesticide on
this crop under section 18 of FIFRA
without following all provisions of
section 18 as identified in 40 CFR part
166. For additional information
regarding the emergency exemption for
desmedipham, contact the Agency’s
Registration Division at the address
provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)

and doses causing no observed effects
(the “no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ““safety factor’) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk

assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“acute”, “short-term”, ““intermediate
term”, and ‘““‘chronic’ risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all 3 sources
are not typically added because of the
very low probability of this occurring in
most cases, and because the other
conservative assumptions built into the
assessment assure adequate protection
of public health. However, for cases in
which high-end exposure can
reasonably be expected from multiple
sources (e.g. frequent and widespread
homeowner use in a specific
geographical area), multiple high-end
risks will be aggregated and presented
as part of the comprehensive risk
assessment/characterization. Since the
toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this



45744

Federal Register / Vol. 62, No. 168 / Friday, August 29, 1997 / Rules and Regulations

assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
guestion, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children. The TMRC is a “worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most

highly exposed population subgroup
children (1-6 years old) was not
regionally based.

IVV. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of desmedipham and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for
time-limited tolerances for
desmedipham on garden beet roots and
tops at 0.2 and 15.0 ppm respectively.
EPA’s assessment of the dietary
exposures and risks associated with
establishing the tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by desmedipham
are discussed below.

1. Acute toxicity. For acute dietary
risk assessment, the Agency
recommended use of the NOEL of 150
mg/kg/day, based on slight increase in
skeletal variations in developing pups at
the lowest effect level (LEL) of 450 mg/
kg/day, from the developmental study
in rabbits. This NOEL is used to
evaluate the Margin of Exposure (MOE)
from the acute dietary risk to pregnant
women (females 13+ years or older).

2. Short - and intermediate - term
toxicity. No short- or intermediate-term
non-dietary, non-occupational exposure
scenario exists for desmedipham.

3. Chronic toxicity. EPA has
established the RfD for desmedipham at
0.04 milligrams/kilogram/day (mg/kg/
day). This RfD is based on a
reproduction study in rats with a NOEL
of 4 mg/kg/day and an uncertainty
factor of 100. The effects observed at the
LEL of 20 mg/kg/day were significant
increases in splenic weights and
compensatory functioning of the
thyroid.

4. Carcinogenicity. Cancer risks have
not been identified by the Agency.
Desmedipham has been classified as a
Group “E” chemical, no evidence of
carcinogenicity, based on the results
from two acceptable studies with two
species.

B. Exposures and Risks

1. From food and feed uses. A
permanent tolerance of 0.2 ppm has
been previously established (40 CFR
180.353) for negligible residues of the
herbicide desmedipham, in or on sugar
beet roots and tops. Risk assessments
were conducted by EPA to assess
dietary exposures and risks from
desmedipham as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a one day or single exposure. The acute
dietary exposure endpoint of concern
for desmedipham is a slight increase in
skeletal variations in developing pups
which was observed in the rabbit
developmental study. The population
subgroup of concern is females 13+
years old (women of childbearing age).
Acute dietary exposure (food only) was
calculated using the high end exposure
value and TMRC (worst case)
assumptions. Therefore, this risk
assessment is considered conservative.
Despite the potential for acute exposure
to desmedipham in drinking water, EPA
does not expect the aggregate acute
exposure to exceed the Agency’s level of
concern.

ii. Chronic exposure and risk. In
conducting exposure assessments for
this section 18 request, EPA used
tolerance level residues and assumed
that 100% of the crop would be treated
with the pesticide (TMRC worst-case
analysis assumptions, as described
above).

2. From drinking water. Based on
information from the Weed Science
Society Handbook (7th ed., 1994),
desmedipham has the following
environmental fate characteristics: 1)
soluble in water to the extent of 7 mg/

L at 20 C and pH 7; 2) half-life of <1
month in silty loam, sandy loam, and
silty clay loam soils; and 3) exhibits no
appreciable leaching with residues
remaining in the top 2 inches of soil.

No Maximum Concentration Level or
Health Advisory Level has been
established for residues of
desmedipham in drinking water. There
is no entry for desmedipham in the
“Pesticides in Groundwater Database”
(EPA 34-12-92-001, Sept. 1992).

Because the Agency lacks sufficient
water-related exposure data to complete
a comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
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a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOEL’s) and assumptions about
body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause desmedipham to exceed
the RfD if the tolerances being
considered in this document were
granted. The Agency has therefore
concluded that the potential exposures
associated with desmedipham in water,
even at the higher levels the Agency is
considering as a conservative upper
bound, would not prevent the Agency
from determining that there is a
reasonable certainty of no harm if the
tolerances are granted.

3. From non-dietary exposure. Non-
dietary, non-occupational exposure is
not expected because desmedipham is
not registered for indoor or outdoor
residential uses.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency'’s scientific
understanding of this question such that
EPA will be able to develop and apply

scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
desmedipham has a common
mechanism of toxicity with other
substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, desmedipham
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that desmedipham has a
common mechanism of toxicity with
other substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. For the US population
subgroup of concern, pregnant females
(13+ years of age), an MOE value of
375,000 was calculated using the high
end human exposure value of 0.0004
mg/kg/day. The Agency generally
considers MOEs over 100 (food only)
acceptable. This acute dietary (food
only) risk assessment used tolerance
level residues and assumed 100% crop-
treated (TMRC worst-case analysis,
described above).

Despite the potential for risk from
acute exposure to desmedipham in
drinking water, the Agency does not
expect acute aggregate exposure to
exceed its level of concern. EPA
concludes that there is a reasonable
certainty that no harm will result from
acute aggregate exposure to
desmedipham.

2. Chronic risk. Using the TMRC
exposure assumptions described above,
EPA has concluded that aggregate
exposure to desmedipham from food
will utilize less than 1.0% of the RfD for
the U.S. population. Aggregate exposure
to desmedipham from food utilizes less
than 1% of the RfD for all major
identifiable subgroups, including
infants and children. EPA generally has
no concern for exposures below 100%
of the RfD because the RfD represents
the level at or below which daily
aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health.

Despite the potential for exposure to
desmedipham in drinking water and
from non-dietary, non-occupational
exposure, EPA does not expect the
aggregate exposure to exceed 100% of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
result from aggregate exposure to
desmedipham residues.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure. Because no short- or
intermediate-term non-dietary, non-
occupational exposure scenario exists
for desmedipham, a short- or
intermediate-term aggregate risk
assessment is not required.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children— a. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
desmedipham, EPA considered data
from developmental toxicity studies in
the rat and rabbit and a two-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
pesticide exposure during prenatal
development to one or both parents.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
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analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

b. Developmental toxicity studies— i.
Rat developmental toxicity. The
maternal (systemic) NOEL was 100 mg/
kg/day, based on decreased weight gain
at the lowest observed effect level
(LOEL) of 1,000 mg/kg/day. The
developmental (pup) NOEL was 100
mg/kg/day, based on decreased fetal
body weight and increased incidence of
skeletal anomalies at the LOEL of 1,000
mg/kg/day.

ii. Rabbit developmental toxicity. The
maternal (systemic) NOEL was 150 mg/
kg/day, based on decreased weight gain
at the LOEL of 450 mg/kg/day. The
developmental (pup) NOEL was 150
mg/kg/day, based on a slight increase in
skeletal variations at the LEL of 450 mg/
kg/day.

c¢. Reproductive toxicity study— Rat
reproduction toxicity. The maternal
(systemic) NOEL was 4 mg/kg/day,
based on decreased body weight and
hemolytic anemia at the LOEL of 20 mg/
kg/day. The reproductive/
developmental (pup) NOEL was 4 mg/
kg/day, based on decreased pup body
weight and reduced litter size at the LEL
of 20 mg/kg/day.

d. Pre- and post-natal sensitivity. In
the rat and rabbit developmental
studies, both the developmental and
maternal NOELs and LOELs (100 and
1,000 mg/kg/day for rats and 150 and
450 mg/kg/day for rabbits), respectively,
occurred at the same dose levels which
demonstrates that there is no special
pre-natal sensitivity in infants and
children exposed to desmedipham.

In the rat reproductive study, both the
pup and parental NOEL and LOEL of 4
and 20 mg/kg/day, respectively,
occurred at the same dose level which
demonstrates that there is no special
post-natal sensitivity in infants and
children exposed to desmedipham.

e. Conclusion. The Agency concluded
that the developmental and
reproductive findings in rats did not
demonstrate any pre-natal or post-natal
acute risk concerns for infants and
children.

The Agency concluded that the
observed developmental effects in the
rabbit study, a slight increase in skeletal
variations in developing pups, presents
a pre-natal acute risk concern for infants
and children. An acute dietary risk
assessment evaluating margin of
exposure (MOE) for pregnant women
13+ years or older is required when the
Agency determines that there is a pre-
or post- natal acute risk effect of
concern.

2. Acute risk. As described above, the
acute dietary MOE for pregnant women
13+ years old is 375,000 based on the
rabbit developmental NOEL of 150 mg/
kg/day and the high end human
exposure value of 0.0004 mg/kg/day.
This MOE is much higher than the
minimal acceptable MOE of 100 for
acute exposure to food. Despite the
potential for acute exposure to
desmedipham in drinking water, the
Agency does not expect acute aggregate
exposure to exceed its level of concern.
EPA concludes that there is a reasonable
certainty that no harm will result to
infants and children from acute
aggregate exposure to desmedipham.

3. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that aggregate chronic exposure to
desmedipham from food will utilize less
than 1% of the RfD for infants and
children. EPA generally has no concern
for exposures below 100% of the RfD
because the RfD represents the level at
or below which daily aggregate dietary
exposure over a lifetime will not pose
appreciable risks to human health.
Despite the potential for chronic
exposure to desmedipham in drinking
water, EPA does not expect the
aggregate exposure to exceed 100% of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
result to infants and children from
chronic aggregate exposure to
desmedipham residues.

4. Short- or intermediate-term risk.
Because no short- or intermediate-term
non-dietary, non-occupational scenario
exists for desmedipham, a short- or
intermediate-term aggregate risk
assessment is not required.

V. Other Considerations
A. Metabolism In Plants and Animals

The qualitative nature of the
desmedipham residue in plants is
adequately understood. The residue of
concern is desmedipham per se.

B. Analytical Enforcement Methodology

A desmedipham-specific analytical
method (HPLC UV/VIS) is available for
enforcement.

C. Magnitude of Residues

Residues of desmedipham are not
expected to exceed 0.2 ppm in garden
beet roots and 15.0 ppm in garden beet
tops (leaves) as a result of this Section
18 use. Secondary residues of
desmedipham are not expected in
animal commodities as no livestock feed
items are associated with this Section 18
use.

D. International Residue Limits

There are no Codex, Canadian, or
Mexican international residue limits
established for use of desmedipham on
red (garden) beets.

V1. Conclusion

Therefore, the tolerances are
established for desmedipham in garden
beet roots and tops at 0.2 and 15.0 ppm
respectively.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to ““‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by October 28, 1997,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
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of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as

Confidential Business Information (CBI).

Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Docket

EPA has established a record for this
rulemaking under docket control
number [OPP-300532] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7506C), Office of Pesticide
Programs, Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia

address in “ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since these tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408 (d), such as the tolerances in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency has previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance acations published on May 4,
1981 (46 FR 24950), and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

X. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required

information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 13, 1997.

James Jones,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.353 is amended to read
as follows:

a. By designating the existing text as
paragraph (a) and adding a heading.

b. By adding paragraph (b).

c. By adding the headings and
reserving paragraphs (c) and (d).

The added text reads as follows:

§180.353 Desmedipham; tolerances for
residues.

(a) General . * * *

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the herbicide
desmedipham in connection with use of
the pesticide under section 18
emergency exemptions granted by EPA.
The tolerances will expire and are
revoked on the date specified in the
following table:

Expiration/
Commodity Pﬁ{iﬁo%er re\Pocation
date
Garden beet
rootsS ..ocovvvvenens 0.2 8/30/98
Garden beet
tOPS woevreeieene 15.0 8/30/98

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]
[FR Doc. 97-23096 Filed 8-28-97; 8:45 am]
BILLING CODE 6560-50-F
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 180, 185 and 186
[OPP-300542; FRL-5739-8]

RIN 2070-AB78

Paraquat; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for paraquat
(1,1'-dimethyl-4,4'-bipyridinium-ion) in
or on dry peas and mustard seed. This
action is in response to EPA’s granting
of emergency exemptions under section
18 of the Federal Insecticide, Fungicide,
and Rodenticide Act authorizing use of
the pesticide on dry peas in Idaho,
Oregon and Washington, and mustard
seed in Washington. This regulation
establishes maximum permissible levels
for residues of paraquat in these food
commodities pursuant to section
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act, as amended by the Food
Quiality Protection Act of 1996. The
tolerances will expire and are revoked
on November 15, 1998.

DATES: This regulation is effective
August 29, 1997. Objections and
requests for hearings must be received
by EPA on or before October 28, 1997.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300542],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300542], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of

objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1 file format
or ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300542]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Pat Cimino, Registration Division
7505C, Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA,
(703) 308-9357, e-mail:
cimino.pat@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (I)(6), is establishing
tolerances for the herbicide/desiccant/
defoliant paraquat, in or on dry peas at
0.3 parts per million (ppm) and mustard
seed at 5.0 ppm. These tolerances will
expire and are revoked on November 15,
1998. EPA will publish a document in
the Federal Register to remove the
revoked tolerances from the Code of
Federal Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq . The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is

“‘safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to ““ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.

1. Emergency Exemptions for Paraquat
on Dry Peas and Mustard Seed and
FFDCA Tolerances

The Idaho Department of Agriculture
requested a regional emergency
exemption for use of paraquat
dichloride (Gramoxone Plus Herbicide)
for desiccation of weeds infesting green
peas grown for seed and dry peas in
Idaho, Oregon and Washington in
March, 1997. Unusually cold, wet
weather delayed the pea planting season
resulting in late pea emergence and
higher incidence of weed infestations in
fields. Continued moist, cool weather
has contributed to weeds remaining
green at harvest. Weeds plug harvesting
equipment delaying harvest and the
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delays result in downgraded or
unmarketable peas due to shattered
pods, bleached and sloughed seed coats
and sprouting. There are currently no
registered pesticides or alternative
methods of control which can provide
desiccation of weeds and permit harvest
of the crops. After having reviewed the
submission, EPA concurs that
emergency conditions exist for these
states.

The Washington Department of
Agriculture requested a specific
exemption for use of paraquat
(Gramoxone Extra Herbicide) for
desiccation of weeds in mustard seed
grown for processing (condiment). An
early season freeze coupled with
continuous cool, early season growing
conditions stunted this years’ mustard
crop and allowed weeds, predominantly
Russian thistle, to become established in
the crop. Affected growers will be
unable to harvest infested mustard
fields without the use of a desiccant
harvest aid. After having reviewed the
submission, EPA concurs that
emergency conditions exist for this
state.

As part of its assessment of these
emergency exemptions, EPA assessed
the potential risks presented by residues
of paraquat in or on dry peas and
mustard seed. In doing so, EPA
considered the new safety standard in
FFDCA section 408(b)(2), and EPA
decided that the necessary tolerance
under FFDCA section 408(1)(6) would be
consistent with the new safety standard
and with FIFRA section 18. Consistent
with the need to move quickly on the
emergency exemption in order to
address an urgent non-routine situation
and to ensure that the resulting food is
safe and lawful, EPA is issuing this
tolerance without notice and
opportunity for public comment under
section 408(e), as provided in section
408(1)(6). Although these tolerances will
expire and are revoked on Nov 15, 1998,
under FFDCA section 408(1)(5), residues
of the pesticide not in excess of the
amounts specified in the tolerance
remaining in or on dry peas and
mustard seed after that date will not be
unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA. EPA will take action to
revoke this tolerance earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

Because this tolerance is being
approved under emergency conditions
EPA has not made any decisions about
whether paraquat meets EPA’s
registration requirements for use on dry
peas and mustard seed or whether

permanent tolerances for these uses
would be appropriate. Under these
circumstances, EPA does not believe
that these tolerances serve as a basis for
registration of paraquat by a State for
special local needs under FIFRA section
24(c). Nor do these tolerances serve as
the basis for any State other than Idaho,
Oregon, and Washington for dry peas
and Washington for mustard seed to use
this pesticide on these crops under
section 18 of FIFRA without following
all provisions of section 18 as identified
in 40 CFR part 166. For additional
information regarding the emergency
exemption for paraquat, contact the
Agency’s Registration Division at the
address provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the “no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a “safety factor’) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of

the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100 percent
or less of the RfD) is generally
considered acceptable by EPA. EPA
generally uses the RfD to evaluate the
chronic risks posed by pesticide
exposure. For shorter term risks, EPA
calculates a margin of exposure (MOE)
by dividing the estimated human
exposure into the NOEL from the
appropriate animal study. Commonly,
EPA finds MOEs lower than 100 to be
unacceptable. This 100-fold MOE is
based on the same rationale as the 100-
fold uncertainty factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“‘acute,” “‘short-term,” “‘intermediate
term,” and “‘chronic” risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
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applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all three
sources are not typically added because
of the very low probability of this
occurring in most cases, and because the
other conservative assumptions built
into the assessment assure adequate
protection of public health. However,
for cases in which high-end exposure
can reasonably be expected from
multiple sources (e.g. frequent and
widespread homeowner use in a
specific geographical area), multiple
high-end risks will be aggregated and
presented as part of the comprehensive
risk assessment/characterization. Since
the toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.

The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children. The TMRC is a *‘worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
non-nursing infants (less than 1 year
old) was not regionally based.

1V. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of paraquat and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for
time-limited tolerances for paraquat
(1,2'-dimethyl-4,4'-bipyridinium-ion) on
dry peas at 0.3 ppm and mustard seed
at 5.0 ppm. EPA’s assessment of the
dietary exposures and risks associated
with establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as

the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by paraquat are
discussed below.

1. Acute toxicity. Based on the
proposed and existing use patterns and
tolerances and available toxicological
data, there are no acute dietary exposure
endpoints of concern for paraquat.

2. Short - and intermediate - term
toxicity. Short- and intermediate-term
aggregate exposure takes into account
chronic dietary food and water
(considered to be a background
exposure level) plus indoor and outdoor
residential uses. There are no indoor
residential uses of paraquat and based
on the nature of the non-food outdoor
uses, the Agency does not expect
significant exposure from the registered
outdoor residential uses (spot treatment
of vegetation for ornamental crop
production) of paraquat. Therefore, a
short- and intermediate-term aggregate
risk assessment has not been performed.

3. Chronic toxicity. EPA has
established the RfD for paraquat at
0.0045 milligrams/kilogram/day (mg/kg/
day). This RfD is based on a one year
dog feeding study with a NOEL of 15
ppm (0.45 mg/kg/day) and an
uncertainty factor of 100. Chronic
pneumonitis was observed at the next
dose of paraquat tested, 30 ppm (0.93
mg/kg/day, expressed as paraquat
cation).

4. Carcinogenicity. Using its
Guidelines for Carcinogen Risk
Assessment published September 24,
1986 (51 FR 33992), EPA has classified
paraquat as Group “E” for
carcinogenicity (evidence of
noncarcinogenicity for humans.

B. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.205) for the herbicide/
desiccant/defoliant paraquat (1,1'-
dimethyl-4,4'-bipyridinium-ion) , in or
on a variety of plant raw agricultural
commodities ranging from 0.05 ppm in
broccoli to 30 ppm in bean straw, and
animal commaodities ranging from 0.01
ppm (non-detectable residues) in milk
and eggs to 0.30 ppm for cattle kidney.
Risk assessments were conducted by
EPA to assess dietary exposures and
risks from paraquat as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
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a one day or single exposure. Based on
the proposed and existing use patterns
and tolerances and available
toxicological data, there are no acute
dietary exposure endpoints of concern
for paraquat.

ii. Chronic exposure and risk. For the
purpose of assessing potential chronic
dietary exposure from paraquat, EPA
assumed tolerance levels for all uses
and percent of crop treated refinements
for some commaodities to estimate the
Anticipated Residue Contribution (ARC)
from the proposed and existing food
uses of paraquat. The use of percent of
crop treated data for some of the
existing food uses in this analysis
results in a more refined estimate of
exposure than the TMRC.

2. From drinking water. Review of
terrestrial field dissipation data by the
Environmental Fate and Effects Division
indicates that paraquat is persistent and
very soluble in water but has a high
affinity to bind to sediment. As noted in
“Pesticides in Groundwater Database”
(EPA 734-12-92-001, Sept. 1992), 971
wells were sampled in 5 states from
1983 to 1990. Eleven of the 971 wells
exhibited positive hits, up to 0.1 mg/L
(ppm). However, the two wells that
exhibited concentrations at 0.1 mg/L
were in Missouri, with a detection limit
which was also 0.1 mg/L. The next
highest concentration of paraquat was
0.018 mg/L from a well in Virginia,
where the detection limit of the
analytical method was 0.00001 mg/L.
Based on the poor analytical
methodology used, the Agency believes
that the Missouri data are unreliable.
There is no established Maximum
Concentration Level for residues of
paraquat in drinking water. The
following health advisory levels for
paraquat in drinking water have been
established: children (short-term
exposure) 0.1 mg/L; children (longer-
term exposure) 0.05 mg/L; adult
(intermediate-term exposure) 0.2 mg/L;
and adult (lifetime exposure) 0.03 mg/
L.

Because the Agency lacks sufficient
water-related exposure data to complete
a comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOEL'’s) and assumptions about

body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.
While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause paraquat to exceed the RfD
if the tolerance being considered in this
document were granted. The Agency
has therefore concluded that the
potential exposures associated with
paraquat in water, even at the higher
levels the Agency is considering as a
conservative upper bound, would not
prevent the Agency from determining
that there is a reasonable certainty of no
harm if the tolerance is granted.

3. From non-dietary exposure.
Paraquat is registered for use in federal
conservation reserve programs and for
weed control in ornamental crop
production; however, the Agency does
not expect significant exposure from
these registered outdoor non-food uses.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms

increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
paraquat has a common mechanism of
toxicity with other substances or how to
include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
paraquat does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that paraquat has a common
mechanism of toxicity with other
substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. No acute toxicity effect
of concern was identified by the
Agency, so this risk assessment is not
required.

2. Chronic risk. Using the ARC
exposure assumptions described above,
EPA has concluded that aggregate
exposure to paraquat from dietary (food
only) sources will utilize 10 % of the
RfD for the U.S. population. The major
identifiable subgroup with the highest
aggregate exposure is non-nursing
infants less than 1 year old. The chronic
risk for infants and children is
discussed below. EPA generally has no
concern for exposures below 100% of
the RfD because the RfD represents the
level at or below which daily aggregate
dietary exposure over a lifetime will not
pose appreciable risks to human health.
Despite the potential for exposure to
paraquat in drinking water and from
non-dietary, non-occupational exposure,
EPA does not expect the aggregate
exposure to exceed 100% of the RfD.
EPA concludes that there is a reasonable
certainty that no harm will result from
aggregate exposure to paraquat residues.
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3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure. There are no indoor
residential uses for paraquat and based
on the nature of the outdoor non-food
uses, the Agency does not expect
significant exposure from the registered
outdoor residential uses (spot treatment
of vegetation for ornamental crop
production) of paraquat. Therefore, a
short- and intermediate-term aggregate
risk assessment has not been performed.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children. i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
paraquat, EPA considered data from
developmental toxicity studies in the rat
and mouse and a two-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
pesticide exposure during prenatal
development to one or both parents.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability)) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

ii. Developmental toxicity studies— a.
Rats. The maternal NOEL was 1 mg/kg/
day. The maternal LOEL of 5 mg/kg/day
(expressed as paraquat cation) was
based on clinical signs of thin and

hunched appearance, and decreased
body weight gains. Developmental
toxicity was manifested as decreases in
fetal body weight and delayed
ossification in forelimb and hindlimb
digits; the NOEL and LOEL were 1 mg/
kg/day and 5 mg/kg/day, respectively.

b. Mice. The maternal NOEL was 1
mg/kg/day expressed as paraquat
cation). The maternal LOEL of 5 mg/kg/
day was based on a reduction in body
weight gain. The NOEL for
developmental toxicity was also 1 mg/
kg/day. The LOEL of 5 mg/kg/day was
based on partially ossified 4th
sternebrae.

iii. Reproductive toxicity study—Rats.
The NOEL for systemic toxicity in the
adults was 25 ppm (1.25 mg/kg/day).
The LOEL of 75 ppm (3.75 mg/kg/day),
expressed as paraquat cation, was based
on the increased incidence of alveolar
histiocytosis in the parents. The
reproductive/developmental toxicity
NOEL was considered to be > 150 ppm
(7.5 mg/kg/day, expressed as paraquat
cation) at the highest dose tested since
no reproductive effects were presented
in this study.

iv. Pre- and post-natal sensitivity. The
pre- and post-natal toxicology data base
for paraquat is complete with respect to
current toxicological data requirements.

In the rat developmental study, the
maternal (systemic) NOEL and the
developmental NOEL are both 1 mg/kg/
day. The LOELs are 5 mg/kg/day for
both maternal and developmental
effects. The developmental results at 5
mg/kg/day do not indicate any severe
effects compared to the maternal effects
at the LOEL. In the mouse
developmental study, the maternal
(systemic) and developmental NOELs
were established at 1 mg/kg/day with
the LOELSs set at 5 mg/kg/day. The
developmental effects at the LOEL of 5
mg/kg/day do not demonstrate any
special pre-natal sensitivity for infants
and children which would require an
additional safety factor.

In both studies, maternal and
developmental NOEL/LOEL levels and
effects at the LOEL suggest that there is
no increased sensitivity for infants and
children from exposure to paraquat
residues in the diet.

In the rat reproduction study the
parental (systemic) NOEL was 1.25 mg/
kg/day. The pup NOEL was considered
to be > 7.5 mg/kg/day at the highest
dose tested which suggests that there is
no increased post-natal sensitivity to
paraquat.

v. Conclusion. The effects observed in
the mouse and rat developmental
studies and the rat reproductive study
did not demonstrate any special pre- or

post-natal sensitivity for infants and
children.

The Agency concludes that reliable
data support use of the standard 100-
fold uncertainty factor and that an
additional uncertainty factor is not
needed to protect infants and children.

2. Acute risk. No acute effect endpoint
of concern was identified by the Agency
so this risk assessment is not required.

3. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that the percentage of the RfD that will
be utilized from dietary (food only)
exposure to paraquat ranges from 12%
for nursing infants to 31% for non-
nursing infants less than 1 year old. EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Under current
guidelines, the registered residential
uses (weed control in ornamental crop
production) do not fall under a chronic
scenario. Despite the potential for
exposure to paraquat in drinking water
and from non-dietary, non-occupational
exposure, EPA does not expect the
aggregate exposure to exceed 100% of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to paraquat residues.

V. Other Considerations

A. Metabolism In Plants and Animals

The qualitative nature of the residue
in plants and animals has been
determined. The residue of concern is
the parent compound, paraquat, only, as
specified in 40 CFR 180.205.

B. Analytical Enforcement Methodology

Method | of PAM, Vol. Il
(spectrophotometric), is adequate for
tolerance enforcement purposes. In
addition, the Agency concluded that
Method 1B adequately recovers
paraquat cation residues from samples
of potatoes and soybeans treated with
radiolabeled paraquat.

C. Magnitude of Residues

Residues of paraquat are not expected
to exceed 0.3 ppm in/on dry peas and
5.0 ppm in/on mustard seed as a result
of these section 18 uses. For the
purposes of the dried pea section 18
requests only, the Agency is willing to
accept the proposed prohibition for
feeding the pea byproducts. No animal
feed items are associated with the
proposed use on mustard seed.
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D. International Residue Limits

No CODEX, Canadian, and/or
Mexican MRLs/tolerances have been
established for residues of paraquat on
peas or mustard seed.

E. Rotational Crop Restrictions.

As noted in the residue chemistry
chapter of the Paraquat Reregistration
Eligibility Document, no plantback
restrictions or field rotational crop
studies are required.

V1. Conclusion

Therefore, tolerances are established
for paraquat (1,1'-dimethyl-4,4'-
bipyridinium-ion) in/on dry peas at 0.3
ppm and mustard seed at 5.0 ppm in 40
CFR 180.205. In addition, § 180.205 was
restructured in a final rule published in
the Federal Register on May 2, 1997 (62
FR 24045)(FRL-5713-2) to combine the
tolerances for food and feed
commodities and raw agricultural
commidities into the same section. At
that time the food and feed additive
tolerances in §8185.4700 and 186.4700
were combined with the tolerances in
§180.205(a). Therefore, 8§ 185.4700 and
186.4700 are no longer necessary and
are removed in this rule.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by October 28, 1997,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a

statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Docket

EPA has established a record for this
rulemaking under docket control
number [OPP-300542] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7506C), Office of Pesticide
Programs, Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Highway, Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies

in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

This final rule establishes a time
limited tolerance on EPA’s own
initiative, under FFDCA section 408(d).
The Office of Management and Budget
(OMB) has exempted these types of
actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since these tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the time limited
tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

X. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
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Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a ““major rule’ as defined by
5 U.S.C. 804(2).

List of Subjects

40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

40 CFR Part 185

Environmental protection, Food
additives, Pesticides and pests.

40 CFR Part 186

Environmental protection, Animal
feeds, Pesticides and pests.

Dated: August 18, 1997.

James Jones,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I, parts
180, 185, and 186 is amended as
follows:

PART 180—[AMENDED]

1. In part 180:

a. The authority citation for part 180
continues to read as follows:
Authority : 21 U.S.C. 346a and 371.

b. In §180.205, the table in paragraph
(b) is amended by ordering
alphabetically the existing entries, and
by adding alphabetically entries for
“peas, (dry),” and ‘““mustard, seed,” to
read as follows:

§180.205 Paraquat; tolerances for
residues.
* * * * *

(b) * * *

Commodity Parts per million Expiration/Revocation Date
* * * * *
PEAS (ANY) ittt 0.3 November 15, 1998
MUSEArd, SEEU ....ccueiiiiiiii e 5.0 November 15, 1998
* * * * *
* * * * *

PART 185—[AMENDED]

2. In part 185:

a. The authority citation for part 185
continues to read as follows:

Authority : 21 U.S.C. 346a and 348.
§185.4700 [Removed]

b. Section 185.4700 is removed.

PART 186—[AMENDED]

3. In part 186:

a. The authority citation for part 186
continues to read as follows:

Authority : 21 U.S.C. 346a and 348.

§186.4700 [Removed]

b. Section 186.4700 is removed.

[FR Doc. 97-23094 Filed 8-28-97; 8:45 am]
BILLING CODE 6560-50-F

LEGAL SERVICES CORPORATION
45 CFR Part 1602

Procedures for Disclosure of
Information Under the Freedom of
Information Act

AGENCY: Legal Services Corporation.
ACTION: Final rule.

SUMMARY: This final rule makes
technical revisions to the Legal Services
Corporation’s (‘“‘Corporation” or ‘““LSC”)

rule concerning the disclosure of
information under the Freedom of
Information Act by revising the
Corporation’s address and deleting
outdated references to regional offices.
Other minor technical revisions are also
made.

EFFECTIVE DATE: This final rule is
effective on August 29, 1997.

FOR FURTHER INFORMATION CONTACT:
Office of the General Counsel, (202)
336-8817.

SUPPLEMENTARY INFORMATION: Pursuant
to the Freedom of Information Act, the
Corporation is required to publish
current information in the Federal
Register that provides guidance to the
public regarding how to obtain
information about and from the
Corporation. See 5 U.S.C. 552. The
Corporation’s Operations and
Regulations Committee (““Committee’)
of the Corporation’s Board of Directors
(““Board”’) met on July 13, 1997, in Los
Angeles, California, and voted to
recommend technical changes to the
rule so that it would conform to this
FOIA requirement. On July 14, 1997, the
changes were recommended to the
Board, which adopted the revisions and
directed that they be published as final
with an effective date on the date of
publication.

This final rule makes several
technical revisions to the Corporation’s
FOIA regulation to correct inaccurate
and misleading information, so that the

Corporation is in compliance with the
FOIA. The corrections include changing
the Corporation’s address to reflect its
current location and deleting references
to regional offices that no longer exist.
Related stylistic and grammatical
changes are also made. None of the
changes are substantive, and therefore
the changes do not require a public
notice and comment period. The
revisions are effective on the date of
publication.

List of Subjects in 45 CFR Part 1602

Grant programs, Legal services.
For the reasons set forth in the
preamble, LSC amends 45 CFR part

1602 to read as follows:

PART 1602—PROCEDURES FOR
DISCLOSURE OF INFORMATION
UNDER THE FREEDOM OF
INFORMATION ACT

1. The authority citation for part 1602
is revised to read as follows:

Authority: 5 U.S.C. 552 and 42 U.S.C.
2996d(g).

2. Section 1602.4 is revised to read as
follows:

§1602.4 Index of records.

The Corporation will maintain a
current index identifying any matter
within the scope of §1602.5(b) (1)
through (3) which has been issued,
adopted, or promulgated by the
Corporation, and other information
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published or made publicly available.
The index will be maintained and made
available for public inspection and
copying at the Corporation’s office in
Washington, DC. The Corporation will
provide a copy of the index on request,
at a cost not to exceed the direct cost of
duplication.

3. Section 1602.5 is amended by
revising paragraph (a) to read as follows:

§1602.5 Central records room.

(a) The Corporation will maintain a
central records room at its office at 750
First Street, NE. 11th Floor, Washington,
DC 20002—-4250. This room will be
supervised by a Records Officer, and
will be open during regular business
hours of the Corporation for the
convenience of members of the public
in inspecting and copying records made
available pursuant to this part. Certain
records, described in paragraph (b) of
this section, will be regularly
maintained in or in close proximity to
the records room, to facilitate access
thereto by any member of the public.

* * * * *

4. Section 1602.7 is amended by
revising the heading and paragraph (b)
to read as follows:

§1602.7 Use of records room.
* * * * *

(b) The records room will also be
available to any member of the public to
inspect and copy records which are not
regularly maintained in such room. To
obtain such records a person should
present his or her request identifying
the records to the Records Officer.
Because it will sometimes be impossible
to produce these records or copies of
them on short notice, a person who
wishes to use records room facilities to
inspect or copy such records is advised
to arrange a time in advance, by
telephone or letter request made to the
Records Officer. Persons submitting
requests by telephone will be advised by
the Records Officer or another
designated employee whether a written
request would be advisable to aid in the
identification and expeditious
processing of the records sought.
Persons submitting written requests
should identify the records sought in
the manner provided in § 1602.8(b) and
should indicate whether they wish to
use the records room facilities on a
specific date. The Records Officer will
endeavor to advise the requesting party
as promptly as possible if, for any
reason, it may not be possible to make
the records sought available on the date
requested.

5. Section 1602.8 is amended by
revising paragraphs (a) and (b) (4) and
(5) to read as follows:

§1602.8 Availability of records on request.
(a) In addition to the records made
available through the records room, the

Corporation will make such records
available to any person in accordance
with paragraphs (b) and (c) of this
section, unless it is determined that
such records should be withheld and
are exempt from mandatory disclosure
under the FOIA and § 1602.9 of these
regulations.

(b) Requests. * * *

(4) All requests for records under this
section shall be made in writing, with
the envelope and the letter clearly
marked ‘‘Freedom of Information
Request.” All such requests shall be
addressed to the Records Officer at the
address given in §1602.5(a). Any
request not marked and addressed as
specified in this paragraph will be so
marked by Corporation personnel as
soon as it is properly identified, and
forwarded immediately to the Records
Officer. A request improperly addressed
will not be deemed to have been
received for purposes of the time period
set forth in paragraph (c) of this section
until forwarding has been effected. On
receipt of an improperly addressed
request, the Records Officer shall notify
the requesting party of the date on
which the time period commenced to
run.

(5) A person desiring to secure copies
of records by mail should write to the
Records Officer at the address given in
§1602.5(a). The request must identify
the records of which copies are sought
in accordance with the requirements of
this paragraph, and should indicate the
number of copies desired. Fees may be
required to be paid in advance in
accordance with §1602.13. The
requesting party will be advised of the
estimated fee, if any, as promptly as
possible. If a waiver of fees is requested,
the grounds for such request should be
included in the letter.

* * * * *

5. Section 1602.12(a) is revised to

read as follows:

§1602.12 Appeals of denial.

(a) Any person whose written request
has been denied is entitled to appeal the
denial within ninety days by writing to
the President of the Corporation at the
address given in §1602.5(a). The
envelope and letter should be clearly
marked ‘‘Freedom of Information
Appeal.” An appeal need not be in any
particular form, but should adequately
identify the denial, if possible, by
describing the requested record,
identifying the official who issued the
denial, and providing the date on which
the denial was issued.

* * * * *

Dated: August 25, 1997.
Victor M. Fortuno,
General Counsel.
[FR Doc. 97—-23040 Filed 8-28-97; 8:45 am]
BILLING CODE 7050-01-P

LEGAL SERVICES CORPORATION
45 CFR Part 1626

Restrictions on Legal Assistance to
Aliens

AGENCY: Legal Services Corporation.
ACTION: Final rule.

SUMMARY: This final rule revises the
Legal Services Corporation’s
(““Corporation” or ““LSC”’) rule on legal
representation of aliens. The revisions
to this rule are intended to implement
a statutory provision included in the
Corporation’s FY 1997 appropriations
act, which permits the use of a
recipient’s non-LSC funds for legal
assistance to otherwise ineligible aliens
who are the victims of domestic abuse.
DATES: The final rule is effective on
September 29, 1997.

FOR FURTHER INFORMATION CONTACT:
Office of the General Counsel, (202)
336-8817.

SUPPLEMENTARY INFORMATION: Section
504(a)(11) of the LSC appropriations act
for Fiscal Year (“FY”) 1996, Pub. L.
104-134, 110 Stat. 1321 (1996),
prohibits the Corporation from
providing funding to any person or
entity (“‘recipient”) that provides legal
assistance to ineligible aliens.
Subsequent to the publication of an
interim rule to implement this
restriction, Congress passed the
Corporation’s 1997 appropriations act,
Pub. L. 104-208, 110 Stat. 3009 (1996).
That legislation amended the
§504(a)(11) restriction in the FY 1996
appropriations act to permit recipients
to use non-LSC funds to serve indigent
aliens who are victims of domestic
abuse on matters directly related to the
abuse (hereinafter referred to as the
“Kennedy Amendment”). The Kennedy
Amendment became effective on
October 1, 1996, during the comment
period for the interim rule. A number of
comments urged incorporation of the
Kennedy Amendment into the final
regulations, even though the interim
rule understandably made no mention
of the Kennedy Amendment because the
rule was published before enactment of
the Amendment. While the few
comments the Corporation received
made suggestions on how to include the
Amendment into the rule, the general
public was not provided notice of the
Amendment. Accordingly, on April 21,
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1997 (62 FR 19409), the Corporation
published a final rule that included the
Kennedy Amendment provisions as
interim provisions with a request for
comments.

The Corporation received 2 comments
on the Kennedy Amendment interim
provisions, one from an LSC recipient
and one from Ayuda, a public interest
organization which handles cases
relating to immigration, political asylum
and family law matters for foreign-born
individuals residing in the D.C.
Metropolitan area. Both comments
urged the Corporation to interpret the
Kennedy Amendment as broadly as
possible consistent with Congressional
intent. The comments also applauded
the provisions protecting the
confidentiality of Kennedy Amendment
clients. In addition, Ayuda pointed out
some inconsistencies in one of the
interim definitions with the terms of the
Kennedy Amendment.

The Corporation’s Operations and
Regulations Committee of the LSC
Board of Directors held public hearings
in Los Angeles, California, on July 13,
1997, on the Kennedy Amendment
provisions and revised the definition of
“battered or subjected to extreme
cruelty” in response to comments. The
other interim provisions were approved
by the Committee without change. The
Committee recommended that the LSC
Board adopt the provisions as revised by
the Committee, and on July 14, 1997,
the Board adopted the recommended
provisions as final regulations.

A section-by-section discussion of the
Kennedy Amendment provisions is
provided below.

Section 1626.2 Definitions

The Kennedy Amendment uses the
terms ‘“‘spouse’ and ‘“parent” as the
defining relationships in abusive
relationships covered by the
Amendment. The abuser must either be
a spouse or parent, or a member of the
spouse’s or parent’s family residing in
the same household. Ayuda’s comment
advocated a category broader than
“‘spouse’ or “parent” but conceded that
new legislation would be required to
include, for example, a non-spouse
partner, a blood relative other than a
parent, or an individual with whom the
victim has had a dating relationship.
Ayuda did, however, urge the
Corporation to use a broad definition of
what constitutes ““a member of the
spouse’s or parent’s family residing in
the same household.”

“Spouse’ and “‘parent’ are terms of
relationships that are generally
regulated by State law. ““Spouse’’ refers
to either the husband or wife in a
marital relationship and “‘parent”

generally refers to a father or mother by
blood or legal adoption. See Random
House Webster’s College Dictionary at
948 and 1249 (1997). This rule does not
expand the generally recognized legal
meanings of these terms; nor does it
provide definitions for such common
terms. The Board decided that it is
unnecessary to define such common
terms. Recipients should defer to local
law defining ‘‘spouse’ and ““‘parent” or
Federal law where it would apply in a
particular case. For example, if the
recipient assists the victim of abuse to
self-petition for immigrant status under
part 204 of the Immigration and
Nationality Act (“INA”), the
representation may require reference to
the definition of “spouse” in Sec.
101(a)(35) of the INA.

The Board decided to direct recipients
to refer to State protection order statutes
for guidance on the meaning of a
“member of the spouse’s or parent’s
family.” Ayuda pointed out that most
states have protection order statutes that
define ““family members.” Because
protection order statutes would
normally have the same purpose as the
Kennedy Amendment to provide legal
protection against domestic violence, it
is appropriate for recipients to defer to
such laws where available or to other
applicable local law.

Section 1626.2(f) Battered or Subjected
to Extreme Cruelty

The Kennedy Amendment requires
the Corporation to base its definition of
“battered or subjected to extreme
cruelty” on the regulatory definition of
the term promulgated by the
Immigration and Naturalization Service
(““INS’") pursuant to subtitle G of the
Violence Against Women Act of 1994
(“VAWA"), see Pub. L. 103-322, 108
Stat. 1953 (1994). Subtitle G refers to the
section of VAWA that provides
protections for battered immigrant
women and children. Id. For example,
Subtitle G provides authority for abused
women and children to self-petition for
lawful permanent resident status and to
apply for suspension of deportation
proceedings. Rather than include the
language of the INS definition, the LSC
interim rule simply cited to the INS
definition at 8 CFR part 204. See 8 CFR
204.2(c)(1)(vi) and 204.2(e)(1)(vi) (The
definition is found twice in part 204,
once in the regulations governing self-
petitions by spouses and again in the
regulations governing self-petitions by a
child).

Ayuda contended that, by simply
citing to the definition in part 204, the
Corporation was including language that
goes beyond defining the type of abuse
and is inconsistent with or not required

by the Kennedy Amendment. The Board
agreed in part with Ayuda’s specific
recommendations regarding this
definition.

In addition to defining the meaning of
abuse, the INS definition in part 204
includes requirements that an abused
person must meet in order to qualify to
self-petition for immigration status
under part 204. These qualifying
requirements are unrelated to defining
the type of abuse contemplated by the
term “‘battered or subjected to extreme
cruelty.” In addition, for the purposes of
the LSC definition in part 1626, certain
of these qualifying requirements are not
consistent with the Kennedy
Amendment. For example, one
requirement in the INS definition is that
the abuse be committed by a U.S. citizen
or lawful permanent resident spouse or
parent. The Kennedy Amendment does
not require that the spouse or parent be
a U.S. citizen or lawful permanent
resident. In addition, the category of
perpetrators is limited to a spouse or
parent in the INS definition, whereas
the Kennedy Amendment also includes
“‘a member of the spouse’s or parent’s
family residing in the same household
as the alien and the spouse or parent.”

Ayuda urged the Corporation to adopt
a definition that, unlike the INS
definition, does not require that the
abuse must have taken place during the
victim’s marriage to the abuser. The
Board noted that the terms of the
Kennedy Amendment only apply to
spousal abuse that occurs during
marriage. However, the Board decided it
was unnecessary to deal with the issue
in a definition, as the matter is made
clear in §1626.4, the provision setting
out the terms of the Kennedy
Amendment.

The Board adopted a definition that
includes only that language from the
INS definition that defines the type of
abuse and that is consistent with the
terms of the Kennedy Amendment. In
addition, the final definition not only
includes clear acts of violence, such as
rape or forceful detention, it also
clarifies that certain actions may be
considered to be abusive because they
are part of an overall pattern of violence.

Section 1626.2(g) Legal Assistance
Directly Related to the Prevention of, or
Obtaining Relief From, the Battery or
Cruelty

The interim rule’s definition of “legal
assistance directly related to the
prevention of, or obtaining relief from
the battery or cruelty” established a
standard that would include any legal
assistance that would assist an abuse
victim to escape from the abuse,
ameliorate the current effects of the
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abuse, or protect against future abuse.
Ayuda urged that this standard be
broadened to (1) ensure that ““‘protecting
against future abuse” include
representation that would assist the
victim to establish self-sufficiency, (2)
recognize the lingering effects of
domestic violence, and (3) allow
assistance in immigration matters not
covered by VAWA.

The Board did not broaden the
interim rule’s standard. A broader
standard would be inconsistent with the
language and intent of the Kennedy
Amendment, because the Kennedy
Amendment requires a direct nexus to
the abusive situation. Besides, the
standard already includes much of the
type of representation of concern to
Ayuda. Apparently, the interim rule’s
preamble discussion of the scope of
representation was misinterpreted as
being exclusive. It was not meant to be
exclusive; rather, it was intended to
provide a few examples. Although the
preamble mentioned that representation
under VAWA would be allowed, this
was nhot intended to mean that other
representation in immigration matters is
prohibited. Thus, representation under
the INA that would allow an abuse
victim to stabilize immigration status,
facilitate naturalization, or acquire work
authorization would be permitted if the
recipient can show the necessary
connection to abuse. Likewise, as long
as the representation can be justified as
necessary to ‘‘assist victims escape from
an abusive situation, ameliorate the
current effects of the abuse or protect
against future abuse,” allowable
representation would include everyday
domestic and poverty law matters such
as obtaining civil protection orders,
divorce, paternity, child custody, child
and spousal support, housing, public
benefits, employment, abuse and
neglect, juvenile proceedings, and
contempt actions. For example, a
recipient could provide legal assistance
to seek a civil protection order against
the abuser and to terminate the marriage
and the parental rights of the abuser, but
could not provide adoption assistance if
the client remarries and the new spouse,
who is also an ineligible alien, wishes
to adopt the children. Similarly, the
definition would permit the recipient to
use non-LSC funds to provide assistance
to secure housing, medical or income
assistance for the abused spouse and
children, so they would no longer have
to be dependent on the abuser.
However, absent some evidence that
subsequent events were the direct result
of the abuse, it would not, for example,
permit them to challenge an eviction
action by a landlord for non-payment of

rent, sue the agency administering the
medical assistance program for failure to
pay for specific care, or to challenge a
cutoff of public assistance for failure to
meet work requirements.

Section 1626.4 Applicability

Paragraph (a) of this section sets out
the terms of the Kennedy Amendment.
As a threshold matter, the Kennedy
Amendment is not stated as an
exception; rather, it clarifies that the
restriction on alien representation in
504(a)(11) shall not be construed to
prohibit representation of persons who
fall within the terms of the Kennedy
Amendment. Accordingly, the rule
states that the prohibition in the rule
does not apply to applicants for service
who meet the criteria set out in the
Kennedy Amendment. Thus, victims of
abuse under the Kennedy Amendment
may be represented by recipients with
non-LSC funds, provided that the legal
assistance is directly related to the
abuse. Under this analysis, the
immigration status of Kennedy
Amendment clients is essentially
irrelevant, because they may be served
with non-LSC funds regardless of
citizenship or alien status.

One comment stated that the Kennedy
Amendment does not require that the
abuse take place in the United States.
The Board did not agree. The Kennedy
Amendment clearly applies to “‘an alien
who has been battered or subjected to
extreme cruelty in the United States™ or
“whose child has been battered or
subjected to extreme cruelty in the
United States.” [Emphasis added]. No
changes were made to the rule in
response to this comment, as the terms
of §1626.4 already make it clear that the
abuse must occur in the United States.

Paragraph (b) addresses special
confidentiality concerns regarding the
special needs of aliens with respect to
confidentiality of information relating to
immigration status. There is a need to
protect from disclosure information
provided to a recipient by (1) applicants
for service who are rejected or referred
to another legal services provider
because they do not fall within one of
the permitted categories of aliens who
may be served or (2) clients who are
represented using non-LSC funds under
the Kennedy Amendment. In both of
these situations, the information on
alien status contained in intake records
could potentially lead to loss of
employment or educational
opportunities, deportation,
imprisonment or other serious
consequences if disclosed. Fear that
such information might be revealed to
the INS or other law enforcement
agencies, whether or not well-founded,

could discourage those aliens uncertain
of their eligibility for services from
seeking legal assistance for critical legal
needs. The Corporation decided that
part 1626 should explicitly state that
recipients are not required to maintain
records regarding the immigration status
of clients served under the Kennedy
Amendment.

Recipients are also not required to
maintain immigration records for
applicants who are rejected or referred
to other sources of legal assistance.
Section 1626.3 clarifies that normal
intake and referral services are not legal
assistance for the purposes of this part.
In addition, the documentation
requirements in 8§ 1626.6 and 1626.7
specifically do not apply to persons who
receive only intake or referral services.

List of Subjects in 45 CFR Part 1626

Grant programs-law, Legal services.

For the reasons set forth in the
preamble, LSC adopts the interim
regulation at 62 FR 19409 (April 21,
1997) a final, with the following
changes:

PART 1626—RESTRICTIONS ON
LEGAL ASSISTANCE TO ALIENS

1. The authority citation for part 1626
continues to read as follows:

Authority: Pub. L. 104-208, 110 Stat. 1321;
Pub. L. 104-134, 110 Stat. 3009.

2. Section 1626.2 is amended by
revising paragraph (f) to read as follows:

§1626.2 Definitions.

* * * * *

(f) Battered or subjected to extreme
cruelty includes, but is not limited to,
being the victim of any act or threatened
act of violence, including any forceful
detention, which results or threatens to
result in physical or mental injury.
Psychological or sexual abuse or
exploitation, including rape,
molestation, incest (if the victim is a
minor), or forced prostitution shall be
considered acts of violence. Other
abusive actions may also be acts of
violence under certain circumstances,
including acts that, in and of
themselves, may not initially appear
violent but that are a part of an overall
pattern of violence.

* * * * *
Dated: August 25, 1997.
Victor M. Fortuno,
General Counsel.
[FR Doc. 97—-23041 Filed 8-28-97; 8:45 am]
BILLING CODE 7050-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 63
[IB Docket No. 96-261, FCC 97-280]
International Settlement Rates

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: On August 7, 1997, the
Federal Communications Commission
adopted a Report and Order that revises
the Commission’s international
settlement rate benchmarks. The
revisions will move settlement rates
closer to the underlying costs of
providing international termination
services. The Commission took this
action in light of the significant changes
that have occurred in the global
telecommunications market in recent
years. The decision represents one of
the steps in an ongoing effort by the
Commission, many foreign
governments, and multilateral
organizations such as the International
Telecommunication Union (“ITU”’) and
the Organization for Economic
Cooperation and Development
(‘““OECD”) to lower international
telephony costs by reforming the
international accounting rate system.

DATES: Effective: January 1, 1998. The
new information collection
requirements adopted in this Order will
become effective following OMB
approval. The Commission will publish
a document at a later date establishing
the effective date. Written comments by
the public and other agencies on the
proposed information collections are
due October 28, 1997.

ADDRESSES: Federal Communications
Commission, 1919 M Street, NW., Room
222, Washington, DC 20554. For filing
comments on the proposed information
collections contained herein, in
addition to filing comments with the
Secretary, a copy of any comments
should be submitted to Judy Boley,
Federal Communications Commission,
Room 234, 1919 M Street, NW.,
Washington, DC 20554, or via the
Internet to jboley@fcc.gov.

FOR FURTHER INFORMATION CONTACT:
Kathryn O’Brien, Attorney-Advisor, or
John Giusti, Attorney-Advisor, Policy
and Facilities Branch,
Telecommunications Division,
International Bureau, (202) 418-1470.
For additional information concerning
the information collections contained in
this Order contact Judy Boley at 202—
418-0214, or via the Internet at
jboley@fcc.gov.

SUPPLEMENTARY INFORMATION:
Summary of Report and Order

1. On December 19, 1996, the
Commission released a Notice of
Proposed Rulemaking in the Matter of
International Settlement Rates, IB
Docket No. 96—-261, FCC 96484 (61 FR
68702, December 30, 1996). In the
NPRM, the Commission proposed
options for revising international
settlement rate benchmarks that would
move settlement rates closer to the
underlying costs of providing
international termination services. The
NPRM sought comment on several
alternate methods for calculating
benchmark rates in the absence of
reliable data on the costs foreign carriers
incur to terminate international traffic.

2. 0n August 7, 1997, the Commission
adopted a Report and Order in this
proceeding that revised settlement rate
benchmarks. The Commission
concluded that current settlement rates
are in most cases substantially above the
cost that foreign carriers incur to
terminate U.S.-originated traffic. These
inflated settlement rates contribute to
high international calling prices for U.S.
consumers and create the potential for
distortions in the U.S. market for
international services.

3. The Commission adopted revised
settlement rate benchmarks to assist
U.S. international carriers in negotiating
settlement rates that are more closely
related to the costs incurred by foreign
carriers. The benchmarks are calculated
using foreign carriers’ tariffed prices and
information published by the
International Telecommunication
Union. The Commission concluded that
basing benchmarks on foreign carriers’
tariffed prices would more closely
reflect the underlying costs of providing
international termination service than
most current settlement rates, although
they still would result in benchmarks
that are substantially above cost-based
settlement rate levels. The Commission
believes that basing benchmark
settlement rates on the same rates that
foreign carriers charge their own
customers would ensure
nondiscriminatory treatment for U.S.
carriers. In addition, foreign carriers
will be permitted to recover more than
their incremental cost of terminating
international service because the tariffed
rates are for retail services and include
costs that would not be included in
cost-based settlement rates.

4. The Commission adopted four
settlement rate benchmarks: $0.15 for
upper income countries; $0.19 for
upper-middle income countries and
lower-middle income countries; and
$0.23 for lower income countries. The

Commission concluded that these
settlement rate benchmarks will
continue to exceed, usually
substantially, any reasonable estimate of
the level of foreign carriers’ costs. Using
the limited data available to the FCC for
calculating benchmarks, these
benchmarks will substantially reduce
the above-cost excesses in current
settlement rates in a manner that is
reasonable and treats foreign carriers
fairly. The Commission adopted its
proposal in the NPRM to revise and
update the benchmarks periodically as
necessary.

5. The Commission also adopted a
“best practices” rate that will be
enforced as a safeguard when it detects
distortion in the U.S. market for IMTS.
The “‘best practices” rate is closer to a
cost-based level than the settlement rate
benchmarks and can be applied to
prevent market distorting behavior. This
rate will be applied only to the extent
carriers seek authorization to provide
facilities-based service from the United
States to affiliated markets and to
provide private line resale service. In
those cases, the rate will be enforced
only if the Commission detects market
distortion on the route or routes in
question. The rate is based on the
lowest, commercially viable, settlement
rate currently paid by U.S. carriers to an
overseas carrier from a competitive
market. The Commission selected a rate
of $.08, which is the current settlement
rate between the United States and
Sweden. The “*best practice” rate will
apply only in cases of competitive
distortion, and that if an affected carrier
believes such a requirement would
prove unjustified it may follow
established procedures to request an
individualized settlement rate
prescription.

6. The Commission adopted a
transition schedule for compliance with
the settlement rate benchmarks to
balance the competing concerns of
providing time for carriers to make
adjustments and expeditiously reduce
rates to a more cost-based level. The
transition schedule is based primarily
on the categorization of countries used
to calculate the settlement rate
benchmarks, the World Bank, and ITU’s
GNP per capita classifications. The
Commission believes that this
classification scheme provides a
reasonable basis for determining a
country’s ability to transition to a more-
cost based system or settlement rates
without undue disruption to its
telecommunications network. The
Commission also established a separate
category for the “least
telecommunications developed”
countries based on level of teledensity,
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or lines per 100 people, rather than GNP
per capita. The Commission will require
that U.S. carriers negotiate settlement
rates at or below the relevant
benchmarks according to the following
schedule:

Carriers in upper income countries—1
year from implementation of the
Order

Carriers in upper-middle income
countries—2 years from
implementation of the Order

Carriers in lower-middle income
countries—3 years from
implementation of the Order

Carriers in lower income countries—4
years from implementation of the
Order

Carriers in countries with teledensity
(lines per 100) less than 1—5 years
from implementation of the Order

7. The Commission declined to adopt
the proposal to permit additional
flexibility in the application of the
benchmarks beyond the transition
periods for U.S. carriers serving
developing countries that have
committed to introducing competitive
reforms. The Commission believes that
these transition periods adequately
balance the challenges faced by
developing countries in moving to more
cost-based rates.

8. The Commission intends to take the
appropriate enforcement measures that
may be necessary to ensure that U.S.
international carriers satisfy the
benchmark requirements. Initially, the
Commission will identify foreign
carriers that are reluctant to engage in
meaningful progress toward negotiating
settlement rates at or below the relevant
benchmark. The Commission will take
steps to work with the foreign
governments and carriers to achieve the
goal of cost-based rates. If these efforts
are unsuccessful, U.S. international
carriers may file a petition with the
FCC. The Commission can and will
ensure compliance with its settlement
rate benchmarks. Rather than adopt a set
enforcement mechanism, the
Commission will consider individual
circumstances surrounding each carrier-
initiated petition to determine the
appropriate enforcement action to take.
To protect smaller carriers from
reprisals, the Commission emphasized
that it will continue to safeguard U.S.
carriers against discriminatory treatment
by foreign carriers by vigorously
enforcing its international settlements
policy.

9. The Commission will consider, on
a case-by-case basis, grandfathering
settlement rate agreements that were
negotiated prior to the effective date of
this Order. The agreement, however,

must meet the Commission’s public
interest standard of serving the same
goals set forth in this Order and
achieving settlement rates at or below
the relevant benchmark within a
reasonable period of time. The
Commission will reserve the right to
consider alternative approaches to the
settlement rate benchmarks if, in the
future, it finds that meaningful progress
is made in a multilateral forum to
achieve its goals.

10. In the NPRM, the Commission
identified two types of market
distortions that could be created by
above-cost settlement rates—price
squeeze behavior and one-way bypass.
In the Order, the Commission describes
how it will detect and address these
distortions. Price squeeze behavior
potentially could distort competition in
the U.S. market for IMTS by affecting
the ability of other carriers to compete.
The Commission will condition
authorizations to provide international
facilities-based switched or private line
service from the United States to an
affiliated market in order to restrain the
ability of foreign-affiliated carriers to
engage in anticompetitive price squeeze
behavior in the U.S. market. The
Commission adopted a rebuttable
presumption that a carrier’s service
offering has distorted market
performance if any of the carrier’s
tariffed collection rates on the affiliated
route are less than the carrier’s average
variable costs on that route. In order to
prevent one-way bypass of the
accounting rate system, the Commission
will condition the Section 214
authorizations of carriers to provide
switched basic services over
international facilities-based or resold
private lines. The Commission also
adopted a rebuttable presumption that
one-way bypass is occurring if the
percentage of outbound traffic relative
to inbound traffic increases more than
10% in two successive quarterly
measurement periods and it reserves the
right to investigate other shifts in the
inbound/outbound ratio to determine
whether one-way bypass is occurring.

11. To assist in detecting market
distortion, the Commission will amend
§43.61 of its rules to require certain
carriers to file quarterly traffic reports
pursuant to filing criteria adopted in the
Order. In addition, the Commission
intends to monitor closely U.S. carriers’
collection rates to ensure that they
reflect fully all net settlement savings.
U.S. carriers with more than five
percent of the outbound IMTS traffic on
a route will be required to file a report
every six months.

12. In the Notice, the Commission
proposed a condition to carriers’

applications that would balance its
desire to encourage international resale
services and at the same time limit the
potential for one-way bypass. In the
Order, the Commission modified the
proposed condition. The first
modification to the condition will
authorize carriers to provide switched
services over resold international
private lines between the United States
and foreign destination countries on the
condition that settlement rates for at
least 50 percent of the settled U.S.-billed
traffic on the route or routes are at or
below the appropriate benchmark. In
the event that competitive distortions
result on the route in question, i.e.,
carriers are engaging in one-way bypass,
the Commission will take enforcement
action. Such enforcement action may
include a requirement prohibiting
carriers from using their authorizations
to provide switched services over
private lines on that route until
settlement rates for at least 50 percent
of the settled U.S.-billed traffic on the
route are at or below the level of the best
practice rate of $0.08, or revocation of

a carrier’s authorization.

13. The second modification the
Commission made to the proposed
condition would apply it to U.S.
facilities-based carriers’ use of their
authorized private lines for the
provision of switched, basic services.
Carriers will be permitted to use their
authorized facilities-based private lines
to originate or terminate U.S. switched
traffic on the condition that settlement
rates for at least 50 percent of the settled
U.S. billed traffic on the route or routes
in question are at or below the
appropriate benchmark. If market
distortion occurs on the route, i.e.,
carriers are using their authorized
private lines to engage in one-way
bypass of the accounting rate system,
the Commission will take enforcement
action.

14. Final Regulatory Flexibility
Analysis. Pursuant to the Regulatory
Flexibility Act of 1990, 5 U.S.C. 601—
612, the Commission’s Final Regulatory
Flexibility Analysis with respect to the
Order is as follows:

Reason for action: The Commission
issues this Report and Order adopting
changes in the benchmark settlement
rates for international message
telephone service between U.S.
facilities-based carriers and foreign
carriers and related issues. The
Commission believes that its benchmark
rates should be revised to reflect recent
technological improvements, their
associated cost reductions, and the
market structure changes occurring in
the global telecommunications market.
We also believe these revisions, and
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related actions taken here, are necessary
to move settlement rates closer to the
actual costs of providing international
termination services.

Objectives: The objective of this
proceeding is to attain reform in the
international accounting rate system
and thereby help ensure lower
international calling prices for
consumers and protect competition in
the U.S. IMTS market. The Commission
will achieve this objective by revising
its benchmark settlement rates so that
they more closely resemble the
underlying costs of providing
international termination services.

Legal basis: The Report and Order is
adopted pursuant to sections 1, 2, 4(i),
201, 205, 214 and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i),
201, 205, 214, 303(r).

Description, potential impact, and
number of small entities affected: The
Commission has not developed a
definition of small entities applicable to
international common carriers. We
therefore have used as the applicable
definition of small entity the definition
under the Small Business
Administration (SBA) rules applicable
to Communications Services, Not
Elsewhere Classified. This definition
provides that a small entity is expressed
as one with $11.0 million or less in
annual receipts. Based on preliminary
1995 data, at present there are 29
international facilities-based common
carriers that qualify as small entities
pursuant to the SBA’s definition. The
number of small international facilities-
based common carriers has been
growing significantly, and by the end of
1996 that number could increase to
approximately 50. The revised
benchmark rates will apply to all
international facilities-based common
carriers, including small entities, that
enter into an operating agreement with
a foreign carrier that provides for the
payment of settlement rates. We note
that the revised benchmark rates should
result in lower settlement rates for
carriers. This Report and Order also
requires that a foreign carrier’s
settlement rates be at or below the
relevant benchmark as a condition of
Section 214 authorization for that
carrier, or an affiliate, to provide U.S.
international facilities-based services
between the United States and the
affiliated destination country. This
condition will apply to all U.S.
international facilities-based carriers,
including small entities, that are
affiliated with foreign carriers. The
Commission has concluded that this
condition is necessary to prevent

potential anticompetitive distortions in
the IMTS market.

The Order also imposes an additional
requirement on carriers that seek to
provide switched services using resold
or facilities-based private lines. Carriers
must demonstrate that settlement rates
for 50 percent of the settled traffic
between the United States and the
country at the foreign end of the private
line are at or below the relevant
benchmark for that country. The
Commission believes that at most 635
small international carriers, both
facilities-based and resale carriers,
could be affected by this requirement.
The Commission has concluded this
requirement is necessary to prevent
potential anticompetitive distortions in
the IMTS market. We base our estimate
of the number of small entities
potentially affected on the number of
toll carriers filing Telecommunications
Relay Service Fund (TRS) worksheets.
In 1995, 445 toll carriers filed TRS fund
worksheets. We believe that between 50
and 200 carriers failed to file TRS fund
worksheets. We also believe that fewer
than 10 toll carriers were not small
entities (based on the SBA'’s definition
of small entity as one with fewer than
1,500 employees). Thus, at most 635
international carriers would be
classified as small entities. The
Secretary shall send a copy of this
Report and Order to the Chief Counsel
for Advocacy of the Small Business
Administration in accordance with
section 603(a) of the Regulatory
Flexibility Act, Pub. L. 96-354, 94 Stat.
1164, 5 U.S.C. 601, et seq. (1981).

Reporting, recordkeeping and other
compliance requirements: In its Initial
Regulatory Flexibility Analysis the
Commission did not propose any
reporting requirements. The Notice,
however, raised the issues of possible
anticompetitive behavior and market
distortions, and sought comment on
how the Commission’s reporting system
could be modified in order to make
monitoring and enforcement more
effective. To address the concerns of
commenters, the Report and Order
contains certain mechanisms to detect
potential market distortions. In this
regard, the Commission amends its rules
to impose an additional reporting
requirement. Section 43.61 of the
Commission’s rules currently requires
that carriers file annual reports that
include actual traffic and revenue data.
Common carriers subject to the existing
§43.61 requirements will be required to
file traffic reports for each quarter in
which their traffic meets any of the
following thresholds: (i) Their aggregate
U.S.-billed minutes of switched
telephone traffic exceeds 1% of the total

of such minutes of international traffic
for all U.S. carriers (as published in the
most recent § 43.61 traffic data report);
(i) their aggregate foreign-billed
minutes of switched telephone traffic
exceeds 1% of the total of such minutes
of international traffic for all U.S.
carriers; (iii) their aggregate U.S.-billed
minutes of switched telephone traffic
for any country exceeds 2.5% of the
total of such minutes for that country for
all U.S. carriers; or (iv) their aggregate
foreign-billed minutes of switched
telephone traffic for any foreign country
exceeds 2.5% of the total of such
minutes for that country for all U.S.
carriers. Limiting the quarterly filing
requirement to carriers that meet these
criteria will reduce the burden on small
carriers, while enabling us to identify
distortions in the balance of payments.
The Report and Order only imposes an
increase in the frequency with which
the report must be filed. It will contain
the same data that must be included in
the current required annual report.
Thus, the reporting requirement should
not impose a significant economic
burden, and no additional outside
professional skills should be required in
complying with this requirement.

Federal rules which overlap,
duplicate or conflict with the
Commission’s proposal: None.

Any significant alternatives
minimizing impact on small entities and
consistent with stated objectives: The
Notice solicited comments on a variety
of alternative methodologies for
calculating benchmark settlement rates,
but these have no impact on small
entities. The Notice also solicited
comments on enforcement mechanisms
that may be necessary to support U.S.
carriers, including small entities, in
their negotiations with foreign carriers
and in their provision of international
service. We did not receive any
comments on the impact of these
alternatives on small entities.

Comments solicited: Written
comments were requested on the Initial
Regulatory Flexibility Analysis in
accordance with the same filing
deadlines set for comments on the other
issues in the Notice, but we did not
receive any comments.

15. Paperwork Reduction Act. This
Report and Order contains either a
proposed or modified information
collection. The Commission, as part of
its continuing effort to reduce
paperwork burdens, invites the general
public and the Office of Management
and Budget (OMB) to comment on the
information collections contained in
this order, as required by the Paperwork
Reduction Act of 1995, Pub. L. 104-13.
Public and agency comments are due 60
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days from the date of publication of this
decision in the Federal Register.
Comments should address: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Approval Number: 3060—0106.

Title: Section 43.61—Reports of
Overseas Telecommunications Traffic.

Form No.: None.

Type of Review: Revision of existing
collection.

Respondents: U.S. common carriers
providing international
telecommunications services.

Number of Respondents: We estimate
the number of respondents to be 5.
Although the number of respondents is
less than 10, the Commission is unable
to identify specific respondents because
the respondents will vary depending on
whether they carry specified levels of
U.S. international traffic during any
quarterly reporting period. Only those
carriers that meet the reporting criteria
established in the Order will be subject
to the proposed information collection.

Estimated Time Per Response: 160
hours.

Total Annual Burden: 800 hours.

Estimated costs per respondent: None.
Respondents already maintain this data
as part of their normal business
practices.

Needs and Uses: Section 43.61
requires each common carrier that
provides international facilities-based
switched service between the United
States and any foreign country to file an
annual traffic and revenue report. The
annual report includes actual traffic and
revenue data for each service provided
by a common carrier, divided among
service billed in the United States,
service billed outside the United States,
and service transiting the United States.
In this Order we are increasing the filing
frequency in order to detect market
distortion that may occur from the
routing of U.S. international switched,
basic traffic over private lines. Common
carriers subject to the existing §43.51
requirement will be required to file the
quarterly reports, in addition to annual
reports for each quarter reporting period
in which their minutes of switched
telephone traffic meet certain thresholds
established by the Commission.
However, we will require that carriers

file their traffic and revenue data only
for switched facilities-based telephone
services and switched facilities resale

telephone services—not for their other
international services.

We note that this decision imposes an
additional requirement on carriers that
seek to provide switched services using
resold or facilities-based private lines.
Carriers must demonstrate that
settlement rates for at least 50 percent
of the settled traffic between the United
States and the country at the foreign end
of the private line are at or below the
relevant benchmark for that country. We
do not anticipate that this requirement
will impose any additional burden on
carriers as any paperwork burden
associated with this requirement is
sufficiently covered under the currently
approved information collection (OMB
Control No. 3060—0686).

Ordering Clauses

16. Accordingly, it is ordered that,
pursuant to sections 1, 2, 4(i), 201, 205,
214 and 303(r) of the Communications
Act of 1934, as amended, 47 U.S.C. 151,
152, 154(i), 201, 205, 214, 303(r), the
rules, requirements and policies
discussed in this Order are adopted and
parts 43 and 63 of the Commission’s
rules, 47 CFR parts 43 and 63, are
amended.

17. It is further ordered that the rules,
requirements and policies established in
this decision shall take effect on January
1, 1998. The new information collection
requirements adopted in this Order will
become effective following OMB
approval. The Commission will publish
a document at a later date establishing
the effective date.

List of Subjects in 47 CFR Parts 43 and
63

Communications common carriers,
Reporting and recordkeeping
requirements.
Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Parts 43 and 63 of Title 47 of the Code
of Federal Regulations are amended as
follows:

PART 43—REPORTS OF
COMMUNICATION COMMON
CARRIERS AND CERTAIN AFFILIATES

1. The authority citation for part 43
continues to read as follows:

Authority: Sec. 4 of the Communications
Act of 1934, as amended, 47 U.S.C. 154.

2.1n §43.61, paragraphs (b) through
(d) are redesignated as paragraphs (a)(1)

through (a)(3) and new paragraph (b) is
added to read as follows:

§43.61 Reports of international
telecommunications traffic.
* * * * *

(b) Quarterly Traffic Reports. (1) Each
common carrier engaged in providing
inte