GP§

9-3-97
Vol. 62 No. 170
Pages 46431-46664

I

"im
1]

1|||I

'“:“""“lll'
IIIIIIIIIII’
Whyygqamn

A

',|I|II!|i|||I||||II|
[

||||||||||l
Tmm

y
-

J|||\m

i

Wednesday
September 3, 1997

Briefings on how to use the Federal Register

For information on briefings in Washington, DC and
Boston, MA, see the announcement on the inside cover
of this issue.
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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Research Service
7 CFR Part 500

National Arboretum

AGENCY: Agricultural Research Service;
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is establishing a
schedule of fees to be charged for
certain uses of the facilities, grounds,
and services at the United States
National Arboretum (USNA). This rule
reformats and adds a new subpart to 7
CFR part 500. The title of part 500 is
changed to “National Arboretum.” The
current text regarding conduct on USNA
property is designated as subpart A.
New text added as subpart B contains
the fee structures for use of USNA
facilities and services. The USNA will
charge fees for riding its new tram
service, use of the grounds and
facilities, as well as for commercial
photography and cinematography. Fees
generated will be used to defray USNA
expenses or to promote the mission of
the USNA. The public will not be
charged an admission fee for visiting the
USNA.

DATES: Effective September 3, 1997,
except for §8§500.22 and 500.23 which
contain information collection
requirements and will not be effective
until approval by the Office of
Management and Budget. The
Agriculture Department will publish a
document in the Federal Register
announcing the effective date of these
sections.

ADDRESSES: Address all correspondence
to Thomas S. Elias, Director, U.S.
National Arboretum, Beltsville Area,
Agricultural Research Service, 3501
New York Avenue, NE., Washington,
D.C. 20002.

FOR FURTHER INFORMATION CONTACT:
Director, National Arboretum, Beltsville
Area, ARS, 3501 New York Avenue,
NE., Washington, D.C. 20002; (202) 245—
4539,

SUPPLEMENTARY INFORMATION: This rule
was published as a proposed rule for
comment on June 19, 1997 (62 FR
33376). No comments were received.
Accordingly, the proposed rule is
published as the final rule without
changes.

Classification

This rule has been reviewed under
Executive Order 12866, and it has been
determined that it is not a “*significant
regulatory action” rule because it will
not have an annual effect on the
economy of $100 million or more or
adversely and materially affect a sector
of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or Tribal governments or communities.
This rule will not create any serious
inconsistencies or otherwise interfere
with actions taken or planned by
another agency. It will not materially
alter the budgetary impact of
entitlements, grants, user fees, or loan
programs, or the rights and obligations
of recipients thereof, and does not raise
novel legal or policy issues arising out
of legal mandates, the President’s
priorities, or principles set forth in
Executive Order 12866.

Regulatory Flexibility Act

The Department of Agriculture
certifies that this rule will not have a
significant impact on a substantial
number of small entities as defined in
the Regulatory Flexibility Act, Pub. L.
No. 96-354, as amended (5 U.S.C. 601,
et seq.).

Paperwork Reduction Act

In accordance with the Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act of 1995 (44 U.S.C. chapter 35), the
information collection and
recordkeeping requirements that will be
imposed in implementation of this rule
have been submitted to OMB for
approval. Those requirements will not
become effective prior to OMB approval.

Background

Section 890(b) of the Federal
Agriculture Improvement and Reform

Act of 1996, Pub. L. 104-127 (1996 Act),
expands the authorities of the Secretary
of Agriculture to charge reasonable fees
for the use of USNA facilities and
grounds. These new authorities include
the ability to charge fees for temporary
use by individuals or groups of USNA
facilities and grounds in furtherance of
the mission of the USNA. Also,
authority is provided to charge fees for
the use of the USNA for commercial
photography and cinematography. All
rules and regulations noted in 7 CFR
500, subpart A, Conduct on the U.S.
National Arboretum Property, will
apply to individuals or groups granted
approval to use the facilities and
grounds.

Fee Schedule for Tram

The USNA has purchased a 48-
passenger tram (which accommodates 2
wheelchairs) to provide mobile tours
throughout the USNA grounds. This
rule establishes a fee to be charged to all
riders except children under 4 sharing
a seat with an adult. Fee amounts were
determined after a survey of similar
services provided by other Arboreta and
Botanical Gardens. Fees generated will
be used to offset costs or for the
purposes of promoting the mission of
the USNA.

Fee Schedule for Use of Facilities and
Grounds

The USNA will charge a fee for
temporary use by individuals or groups
of USNA facilities and grounds. The
fees have been established based on
actual costs (i.e., electricity, heating,
water, maintenance, security,
scheduling, etc.). Facilities and grounds
are available by reservation at the
discretion of the USNA and may be
available to individuals or groups in
furtherance of the mission of the USNA.
Agency initiatives may be granted first
priority. Reservation requests should be
made as far in advance of the need as
possible to ensure consideration.

Fee Schedule for Use of Facilities and
Grounds for Purposes of Photography or
Cinematography

The USNA will charge a fee for the
use of the facility or grounds for
purposes of commercial photography or
cinematography. The fees have been
established based on comparable
opportunities provided by other
Arboreta and Botanical Gardens across
the nation. Facilities and Grounds are
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available for use for commercial
photography or cinematography at the
discretion of the USNA Director.
Requests for use should be made a
minimum of two weeks in advance of
required date. The USNA does not
intend to charge fees to the press for
photography or cinematography related
to stories concerning the USNA and its
mission or for other noncommercial,
First Amendment activity.

Payment Submission Requirements

Payment for use of the tram will be
made by cash or money order (in U.S.
funds) and is due at the time of ticket
purchase. Fee payments for use of
facilities or grounds or for photography
and cinematography must be made in
advance of services being rendered.
These payments are to be made in the
form of a check or money order. Checks
and money orders are to be made
payable, in U.S. funds, to the U.S.
National Arboretum. The USNA will
provide receipts to requestors for their
records or billing purposes.

List of Subjects in 7 CFR Part 500

Agricultural research,
Cinematography, Federal buildings and
facilities, Government property,
National Arboretum, Photography, User
fees.

For the reasons set out in the
preamble, 7 CFR Part 500 is amended as
set forth below:

PART 500—NATIONAL ARBORETUM

1. The heading for Part 500 is revised
as set forth above.

2. The authority citation for part 500
is revised to read as follows:

Authority: 20 U.S.C. 196; secs. 2, 4, 62 Stat.
281; sec. 103, 63, Stat. 380; sec 205(d), 63
Stat. 389; 40 U.S.C. 3184, 318c, 486(d), 753,
34 FR 6406; 34 FR 7389.

3. Sections 500.1 through 500.15 are
designated as subpart A and a subpart
heading is added, to read as set forth
below:

Subpart A—Conduct on U.S. National
Arboretum Property

4. A new subpart B is added to read
as follows:

Subpart B—Fee Schedule for Certain
Uses of National Arboretum Facilities
and Grounds

Sec.

500.20 Scope.

500.21 Fee schedule for tram.

500.22 Fee schedule for use of facilities and
grounds.

500.23 Fee schedule for photography and
cinematography on grounds.

500.24 Payment of fees.

§500.20 Scope.

The subpart sets forth schedules of
fees for temporary use by individuals or
groups of United States National
Arboretum (USNA) facilities and
grounds for any purpose that is
consistent with the mission of the
USNA. This part also sets forth
schedules of fees for the use of the
USNA for commercial photography and
cinematography. Fees generated will be
used to offset costs of services or for the
purposes of promoting the mission of
the USNA. All rules and regulations
noted in 7 CFR 500, subpart A—

Conduct on the U.S. National
Arboretum Property, will apply to
individuals or groups granted approval
to use the facilities and grounds for the
purposes specified in this subpart.

§500.21 Fee schedule for tram.

The USNA provides tours of the
USNA grounds in a 48-passenger tram
(accommodating 2 wheelchairs) for a fee
as follows: $3.00 per adult; $2.00 per
senior citizen or Friend of the National
Arboretum; $1.00 per child ages 4
through 16. Children under 4 sharing a
seat with an adult will not be charged.

§500.22 Fee schedule for use of facilities
and grounds.

The USNA will charge a fee for
temporary use by individuals or groups
of USNA facilities and grounds.
Facilities and grounds are available by
reservation at the discretion of the
USNA and may be available to
individuals or groups whose purpose is
consistent with the mission of the
USNA. Agency initiatives may be
granted first priority. Non profit
organizations that substantially support
the mission and purpose of the USNA
may be exempted from the requirements
of this part by the Director. Reservation
requests should be made as far in
advance of the need as possible to
ensure consideration. The fees for use of
USNA buildings listed in the following
fee schedule are for times when the
building is open. ““Half Day”’ usage is
defined as 4 hours or less; “Whole Day”’
is defined as more than 4 hours in a day.
For after hours usage of such buildings,
an additional $25/hour will be added
for supervision/security.

Per day charge
Area Includes
Half day Whole day
Auditorium .........c..c.... Basic audience-style set-up for 125 people or classroom set-up for 40-50 people. In- N/A $250
cludes microphone/lectern, screen, projection stand, (2) flip charts (no paper) and (2)
trash cans. Also includes the use of the Kitchen space, Upstairs Conference Room, and
Coat Room.
Extra tables are $10 each
Upstairs Conference (Only if AUITOTIUM IS NOL N USE) ...vviiiiiiitieiiie ittt et sbe e $50 100
Room. Includes use of telephone for local calls. Also includes the use of the Kitchen space and
Coat Room.
Lobby ..o As is (With fUrNItUre iN PIACE) .....oiiiiiiieiie e N/A 100
FUINITUIE TEIMOVEA ... .ttt ettt et e et e st e e e snr e e e snbneesssnneesnneeenns | tessbeeessnsneesnnn 150
Classroom ........cccueeee Standard set-up with 40 chairs. Includes microphone/lectern, screen, projection stand, (2) 50 125
flip charts (no paper) and trash can.
Classroom-Multiple ..... 3 NOUN ML} 5 SESSIONS .eviiiiiiiieiiie et e st e e st e st e e s e e st e e staeeesseeeeastseaestseeesnsseessnsenessnnnes | teeesssseessnienens 225
3 NOUP TIMIt; 10 SESSIONS ...uveiiiiieiieiieee et e et e sttt et e e st ee e sbbe e e sabbeeesbbeeesbseeesnbneessnbeeessnnnees | beeessiseessseeenns 450
Yoshimura Center ....... For use from 10:00 a.m. to 3:30 p.m. weekends Only .........cccooiiiiiiiieiiiiniie e 50 125
Grounds—1-301 peo- | No Public Invited—Patio, Meadow, Triangle, NY Avenue, etc. Cost includes scheduling N/A 500
ple. time, extra mowing, and site preparation..
Guest organization responsible for everything related to their event, including portable toi-
lets.
300-600 people .......... SAME @S @DOVE ...ttt bbbttt N/A 750
Grounds .......cccceeeieeenns Public Invited (i.e., show or sale)—Cost includes scheduling time, extra mowing, and site N/A 750
preparation. Guest organization responsible for everything related to their event, includ-
ing portable toilets..
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Area

Includes

Per day charge

Half day Whole day

Damages

Damages to plants, grounds, facilities or equipment will be assessed on a value based on replacement cost (including

labor) plus 10% (administrative fee).

§500.23 Fee schedule for photography and cinematography on grounds.

The USNA will charge a fee for the use of the facility or grounds for purposes of commercial photography or
cinematography. Facilities and grounds are available for use for commercial photography or cinematography at the
discretion of the USNA Director. Requests for use should be made a minimum of two weeks in advance of the required
date. In addition to the fees listed below, supervision costs of $25.00 per hour will be charged. The USNA Director
may waive fees for photography or cinematography conducted for the purpose of disseminating information to the
public regarding the USNA and its mission or for the purpose of other noncommercial, First Amendment activity.

Per day charge

Category Type Notes
Half day Whole day
Still Photography ......... Individual ................. For personal use only. Includes hand-held | No Charge ........ No Charge
cameras, recorders, small non-commer-
cial tripods.
Commercial ............. Includes all photography which uses pro- | $250 plus Su- $500 plus Supervisor
fessional photographer and/or involves pervisor.

Cinematography .......... Set Preparation

Filming ...ocoooeeeieene
Strike Set .....vveeeenn.
Music Videos ...........
Slide Production .......... | coceevveeiiiee e
Damages .........ccceeueee. All o

receiving a fee for the use or production
of the photography. Note: This includes
5 people or less with carry on (video)
equipment.

Set up sets; no filming performed ...............

Sliding scale based on number of people in
cast and crew and number of pieces of
equipment. 45 people and 6 pieces of
equipment=$1,500. 200 people=$3,900.
Note: 5 people with carry on
equipment=same as still photography.

Take down sets, remove equipment; no
filming.

No sound involved; smaller operation .........

Providing USNA photos/slides for use in
promotions/advertisements. Fee is for
one-time rights.

Damages to plants, grounds, facilities or
equipment will be assessed on a value
based on replacement cost (Including
labor) plus 10% (administrative fee). Half
Day=4 hours or less. Full Day=more
than 4 hours.

$250 plus Supervision
$1,200 to $3,900

$250 plus Supervision

$1,000 plus Supervision
$100 per image to reproduce

§500.24 Payment of fees.

Payment for use of tram will be made
by cash or money order (in U.S. funds)
and is due at the time of ticket purchase.
Fee payments for use of facilities or
grounds or for photography and
cinematography must be made in
advance of services being rendered.
These payments are to the made in the
form of a check or money order. Checks
and money orders are to be made
payable, in U.S. funds, to the “U.S.
National Arboretum.”” The National
Arboretum will provide receipts to
requestors for their records or billing
purposes.

Done at Washington, DC, this 26th day of
August, 1997.

Edward B. Knipling,

Acting Administrator, Agricultural Research
Service.

[FR Doc. 97-23217 Filed 9-2-97; 8:45 am]
BILLING CODE 3410-03-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 7, 10, 148 and 178
[T.D. 97-75]
RIN 1515-AB14

Duty-Free Treatment of Articles
Imported From U.S. Insular
Possessions

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document adopts as a
final rule, with some modifications,
proposed amendments to the Customs
Regulations to clarify and update the
legal requirements and procedures that
apply for purposes of obtaining duty-
free treatment on articles imported from
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insular possessions of the United States
other than Puerto Rico. The final
regulatory amendments include certain
organizational changes to improve the
layout of the regulations and also clarify
and update the personal exemption
provisions applicable to returning
residents.

EFFECTIVE DATE: October 3, 1997.

FOR FURTHER INFORMATION CONTACT:
Monika Rice, Office of Regulations and
Rulings (202—-482-7049).

SUPPLEMENTARY INFORMATION:

Background

OnJuly 27, 1993, Customs published
in the Federal Register (58 FR 40095) a
notice of proposed rulemaking to amend
parts 7, 10 and 148 of the Customs
Regulations (19 CFR parts 7, 10 and 148)
as regards duty-free treatment of articles
imported from insular possessions of
the United States other than Puerto
Rico. The proposed amendments to part
7 included replacement of present 8 7.8
by two new 8§87.2 and 7.3, the latter
section representing an update and
elaboration of the substantive
requirements and procedures for
obtaining duty-free treatment on
products of U.S. insular possessions
under General Note 3(a)(iv) of the
Harmonized Tariff Schedule of the
United States (HTSUS). The proposed
Part 10 amendments involved primarily
the transfer to part 7 of a section of the
regulations dealing with watches and
watch movements from U.S. insular
possessions. The proposed Part 148
amendments involved an updating of
the regulations that implement the
personal duty exemption or reduction
provisions applicable to returning
residents and other persons arriving
from certain U.S. insular possessions or
from Caribbean Basin Initiative (CBI)
beneficiary countries as provided for in
Subchapters IV and XVI of Chapter 98,
HTSUS.

With particular regard to the
requirements and procedures for
obtaining duty-free treatment under
General Note 3(a)(iv), HTSUS, the July
27, 1993, notice pointed out that, as
compared to the regulations
implementing the Generalized System
of Preferences (GSP), set forth as
§8§10.171-10.178, Customs Regulations
(19 CFR 10.171-10.178), and the
regulations implementing the CBI, set
forth as §§10.191-10.198, Customs
Regulations (19 CFR 10.191-10.198),
§7.8 did not reflect all of the provisions
of General Note 3(a)(iv), HTSUS, and
did not provide adequate guidance
concerning the legal effect of those
provisions, particularly as to the
determination of the origin of goods

imported from insular possessions, the
meaning of direct shipment to or from
an insular possession, and the
application of the maximum foreign
materials content limitation. Thus,
subject to variances to reflect a General
Note 3(a)(iv) insular possession context,
the proposed § 7.3 text adopted the
more detailed approach used in the GSP
and CBI regulations in setting forth,
among other things, specific origin
determination language (for example,
“growth or product”, *‘substantially
transformed”, ““new and different article
of commerce’’) applicable to goods from
insular possessions and materials
incorporated in such goods (paragraphs
(b) and (c)) as well as a specific rule
regarding direct shipment to or from an
insular possession (paragraph (e)).

Discussion of Comments

A total of seven comments were
submitted in response to the notice. All
of the commenters generally favored the
proposed regulatory changes,
particularly with regard to the reduced
documentary burden and the inclusion
of the Commonwealth of the Northern
Mariana Islands. However, some
commenters suggested certain changes
to the proposed § 7.3 texts which are
discussed in detail below.

Comment: Several commenters
indicated that the words ‘““may be
eligible” in proposed § 7.3(a) should be
replaced with the words “shall be
eligible.” Otherwise, despite
compliance with the provisions of
General Note 3(a)(iv), HTSUS, Customs
would have impermissible discretion in
allowing duty-free treatment.

Customs response: Customs disagrees.
While goods imported from U.S. insular
possessions which satisfy the
requirements and conditions set forth in
General Note 3(a)(iv), HTSUS, ““are
exempt from duty”’, and even though
proposed §887.3(a) (1) and (2) state
which goods are eligible for duty-free
treatment, documentary requirements
were included in proposed § 7.3(f) for
the specific purpose of demonstrating
that the imported goods meet the
statutory requirements for duty-free
entry. See Maple Leaf Petroleum, Ltd. v.
United States, 25 C.C.P.A. 5, 8,9, T.D.
48976 (1937), for the proposition that it
has long been the sound policy of our
Government that when such grants and
privileges as those involved here were
allowed in customs matters, they were
granted only upon the condition that
there should be a compliance with
regulations to be prescribed by the
Secretary of the Treasury. See also
McDonnell Douglas Corp. v. United
States, 75 Cust. Ct. 6 (1975), C.D. 4604,
and General Note 20, HTSUS.

Accordingly, §7.3(a) should not be
revised by substituting the word “may”’
with “shall.”

Comment: Proposed § 7.3(b)(2)
provides that goods shall be considered
the product of an insular possession if
they ““became a new and different article
of commerce as a result of processing
performed in the insular possession.”
Two comments suggested including “‘a
change in name, character, or use, as a
result of an operation including, but not
limited to, assembly, manufacturing,
and processing, performed in the insular
possession.” It was claimed that such a
revision would clarify that a change in
any one or more of the three criteria is
sufficient to produce a new and
different article of commerce. This
revision would also clarify any
ambiguity concerning the meaning of
the word “processing”, by using the
word “‘operation” and providing three
non-exhaustive examples (i.e.,
assembly, manufacturing, and
processing) to indicate that various
methods can be used to bring about a
substantial transformation.

Customs response: Proposed
§7.3(b)(2) sets forth the basic substantial
transformation rule. Customs does not
believe that specific exemplars are
necessary to establish how a new and
different article of commerce is created
because there are ample court cases and
Customs rulings that explain the
substantial transformation rule.
Therefore, it is the opinion of Customs
that specific exemplars are not
appropriate for § 7.3(b)(2). However, for
the sake of clarity, Customs believes that
the word ““processing’ in § 7.3(b)(2)
should be replaced with the words
“production or manufacture’ which
more closely reflect the terminology
used in General Note 3(a)(iv), HTSUS,
and in proposed § 7.3(c)(2). Section
7.3(b)(2) as set forth below has been
modified accordingly.

Comment: Proposed § 7.3(b) should be
revised to recognize that duty-free
treatment under General Note 3(a)(iv) is
to be afforded to products deemed to be
products of an insular possession
pursuant to U.S. Note 2, Subchapter I,
Chapter 98, HTSUS (under which
products of the United States returned
to the United States after having been
advanced in value or improved in
condition abroad by any process of
manufacture or other means, and
imported articles assembled abroad in
whole or in part from U.S. products, are
to be treated as foreign articles), and
which otherwise meet the requirements
of General Note 3(a)(iv) (but are not
necessarily substantially transformed in
the insular possession). Specifically,
this commenter recommended inclusion
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of the following as a third origin
standard:

(3) The goods were a product of the United
States which were returned to the United
States after having been advanced in value or
improved in condition in an insular
possession, or assembled in an insular
possession, pursuant to U.S. Note 2,
Subchapter Il, Chapter 98, HTSUS.

The commenter argued that this
revision would clarify that goods which
are not “wholly obtained or produced”
or ‘“‘substantially transformed’ may still
become a product of an insular
possession and be eligible for duty-free
treatment under General Note 3(a)(iv),
as determined in Headquarters Ruling
Letter (HRL) 557481 dated September
24, 1993, which reconsidered HRL
556381 dated March 2, 1991. In HRL
556381, Customs ruled that certain
garments, produced on the U.S.
mainland and screen printed or
embroidered in the Virgin Islands using
printing or embroidery materials
produced on the U.S. mainland or
Puerto Rico, were not eligible for duty-
free treatment under General Note
3(a)(iv). Although no foreign-origin
materials were employed in these
operations, Customs held that the
printed or embroidered garments were
not eligible for duty-free treatment
under General Note 3(a)(iv) because
they were not “‘products of”’ the Virgin
Islands and had not undergone a
substantial transformation.

In HRL 557481, Customs reconsidered
HRL 556381 and determined that, under
the facts, the garments in question were
products of the Virgin Islands and thus
eligible for duty-free treatment under
General Note 3(a)(iv). Specifically,
Customs ruled that under 19 CFR
12.130(c) and U.S. Note 2, Subchapter
I, Chapter 98, HTSUS, the U.S. good
returned must be deemed a product of
the non-U.S. jurisdiction in which they
were advanced in value (i.e., the U.S.
Virgin Islands). Because the goods were
a product of the Virgin Islands and
otherwise met the requirements of
General Note 3(a)(iv), they were entitled
to duty-free treatment under that
provision.

Customs response: Customs cannot
agree to the regulatory text change
suggested by this commenter. Pursuant
to T.D. 90-17, paragraph (c) of §12.130,
Customs Regulations (19 CFR 12.130),
supersedes all other provisions of
§12.130 with regard to determining the
origin of textile goods. This position,
however, has not been extended to other
goods on a general basis. See the May
5, 1995, notice of proposed rulemaking
(discussed below in this document
under the Other Changes to the
Regulatory Texts section) in which

Customs noted that it has reconsidered
its previously stated position that U.S.
Note 2(a), Subchapter I, Chapter 98,
HTSUS, has application for general
country of origin purposes. Therefore,
the regulatory text change suggested by
this commenter would have an
impermissibly broad effect since it
would apply to all goods rather than
only to textile goods.

Comment: It was suggested that
§7.3(c)(2), which twice uses the phrase
“new and different article of commerce”
to establish the principle of double
substantial transformation, should be
followed by the phrase “‘that is, one
which underwent a change in name,
character, or use.” This would ensure a
consistent meaning of the term “new
and different article of commerce”
throughout §7.3.

Customs response: Customs disagrees,
for the same reasons stated above in
response to the comment regarding the
use of exemplars to explain the creation
of a new and different article. Customs
also notes that the use of the words
“new and different article of commerce”
in §7.3(c)(2), without further
explanation, is consistent with the
approach used in the GSP and CBI
regulations (see 19 CFR 10.177(a)(2) and
19 CFR 10.195(a), respectively) which
have not given rise to interpretive
problems in this regard.

Comment: General Note 3(a)(iv)(A)
provides for the duty-free entry of goods
from an insular possession containing
foreign material up to 70 percent of their
value, unless they are among the
products not eligible for duty-free entry
under the CBI, in which case duty-free
entry is only allowed if the foreign
materials do not exceed 50 percent of
the value of the goods. General Note
3(a)(iv)(B) sets forth rules for identifying
materials not to be considered as foreign
(specifically, certain duty-free materials)
for purposes of determining whether
goods produced or manufactured in any
such insular possession contain *‘foreign
materials to the value of more than 70
percent”.

One commenter suggested that
§7.3(c)(3), which defines certain
materials which are not considered as
“foreign materials” in determining the
70 percent foreign content limitation, is
contrary to the legislative history of
General Note 3(a)(iv) and its predecessor
provisions and is contrary to
longstanding practice, since it is not
equally applicable to the 50 percent
limitation. This commenter
acknowledged that § 7.3(c)(3) is limited
because General Note 3(a)(iv)(B) only
refers to the ““70 percent” value
mentioned in paragraph (A); however,
notwithstanding the strict language of

paragraph (B), the commenter suggested
that Congress intended that the rule
regarding the use of duty-free foreign
materials be equally applicable to
products to which the 50 percent
limitation applies. The commenter set
forth the following analysis in support
of this position:

Section 3 of the Act of March 3, 1917,
Pub. L. 64-389, 39 Stat. 1133 (1917)
(““the 1917 Act”), accorded duty-free
treatment to products from the U.S.
Virgin Islands as long as the value of the
foreign materials did not exceed 20
percent. In 1950, the 1917 Act was
amended to exclude from ““foreign
material’” any material which could be
entered into the United States free of
duty. Pub. L. 81-766, 64 Stat. 784
(1950). The purpose of the legislation
was to encourage the establishment of
new industries in the U.S. Virgin
Islands, thereby providing increased
employment and revenues. S. Rep. No.
2368, 81st Cong., 2d Sess. 2 (1950). In
1954, the Customs Simplification Act,
Pub. L. 83-768, title 1V, section 401, 68
Stat. 1139 (1954), increased the foreign
content limitation to 50 percent and
continued the treatment of materials as
not “foreign” if they could be entered
into the United States free of duty.

General Headnote 3(a), Tariff
Schedules of the United States (TSUS),
effective August 31, 1963, continued the
50 percent foreign material limitation
and the treatment of a material as not
foreign if the material could be entered
into the United States free of duty.
Section 214 of the Caribbean Basin
Economic Recovery Act (the CBI
statute), Pub. L. 98-67 (1983), amended
General Headnote 3(a), TSUS, by
increasing the foreign materials value
allowable in insular possession goods
from 50 percent to 70 percent. However,
for those goods that were not entitled to
CBI preferential duty treatment, General
Headnote 3(a), TSUS, was further
amended to specify a 50 percent foreign
materials value limitation for such
products. In amending General
Headnote 3(a), TSUS, to include the 70
percent foreign materials value
limitation, Congress stated that it
intended to ‘““maintain the competitive
position of Puerto Rico and the U.S.
insular possessions which might
otherwise be adversely affected by the
Caribbean Basin Initiative.” However,
since CBl-exempt products “‘are
excluded from duty-free treatment . . .,
it is not necessary to increase the foreign
content potential under general
headnote 3(a) as an equalizing measure
for the insular possessions. . . .” H.R.
Rep. No. 266, 98th Cong., 1st Sess. 22
(1983), reprinted in 1983 U.S. Code
Cong. & Admin. News 645, 663.
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Based on the above, this commenter
suggested that under proposed
§7.3(c)(3), materials should also not be
considered foreign materials for
purposes of calculating the 50 percent
foreign materials value limitation (in
addition to the 70 percent value
provision) if the materials may be
entered into the U.S. free of duty.
Therefore, despite the lack of any
reference to the 50 percent value
limitation in paragraph (B) of the
present statutory provision, the only
logical reading of paragraph (B),
consistent with the congressional intent
and longstanding practice, is to include
in 8§ 7.3(c)(3) the 50 percent foreign
materials value reference contained in
paragraph (A) of the statute.

This commenter further suggested
that liberally construing this remedial
statute will carry out the congressional
intent. See Atchison, Topeka and Santa
Fe Railroad Co. v. Buell, 480 U.S. 557,
561 (1987) (with a remedial statute,
Congress adopts a ‘‘standard of liberal
construction in order to accomplish
[Congress’] objects.”); see also United
States v. Carolina Transformer Co., 978
F.2d 832, 838 (4th Cir. 1992) (the
provision of a remedial statute ““‘should
be construed broadly to avoid
frustrating the legislative purpose.”).
Furthermore, where the literal
interpretation of a statute is inconsistent
with the legislative intent, the words of
the statute should give way to the
legislative intent. Florida Department of
Banking v. Board of Governors, 760 F.2d
1135, 1139 (11th Cir. 1985).

Therefore, this commenter suggested
that § 7.3(c)(3) be revised to read as
follows:

(3) In the case of imported goods to which
the 70 percent or 50 percent foreign materials
value limitation applies as set forth in
paragraph (a)(2)(i) of this section, a material
which may be imported into the customs
territory of the United States from a foreign
country and entered free of duty either:

Customs response: Customs agrees
with the commenter’s suggestion to fill
a gap in General Note 3(a)(iv)(B) by
these regulations. Although paragraph
(B) of General Note 3(a)(iv), HTSUS,
clearly states that in regard to the 70
percent value, a material shall not be
considered a ‘““foreign material” if it may
be imported into the United States and
entered free of duty, that statutory
provision does not address whether the
same ‘“‘foreign material’’ definition is
applicable in the case of the 50 percent
value limitation that applies to CBI-
excluded goods under paragraph (A).
However, based on a reading of General
Note 3(a)(iv), HTSUS, and its
predecessor provisions and the
legislative history relating thereto, it

appears that a material which could be
entered into the United States free of
duty has never been intended to be
considered “‘foreign material’’ since the
1950 amendment of the 1917 Act.

As pointed out by the commenter and
for the reasons stated in the comment,
section 214(a) of the CBI statute
amended General Headnote 3(a)(i),
TSUS, by increasing the foreign
materials value limitation from 50
percent to 70 percent for most goods
and by retaining the 50 percent foreign
materials value limitation for articles
not eligible for CBI preferential
treatment. However, while section
214(a) of the CBI statute also amended
General Headnote 3(a)(ii), TSUS, (which
referred to materials not considered
foreign if they could be entered into the
United States free of duty) by replacing
the 50 percent value reference with a
reference to 70 percent value, a
reference to 50 percent value (to cover
CBl-excluded goods) was not retained in
this context for reasons that are not
apparent from a reading of the
applicable legislative history.

The above-mentioned Congressional
intention of maintaining the competitive
viability of the insular possessions is
also consistent with the intent behind
paragraphs (C), (D), and (E) of General
Note 3(a)(iv), HTSUS, which were
added when the GSP and CBI statutes
and the Andean Trade Preference Act
(ATPA) were enacted. The legislative
history of what is now General Note
3(a)(iv)(C), HTSUS, indicates that the
designation of beneficiary developing
countries under section 502 of the GSP
statute (19 U.S.C. 2462) was not
intended to impair any benefits that
insular possessions receive by reason of
(former) General Headnote 3(a), TSUS.
S. Rep. 93-1298, reprinted in 1974 U.S.
Code Cong. Admin. New. 7186, 7352.
“The Committee strongly believes that
the products of U.S. insular possessions
should under no circumstances be
treated less advantageously than those
of foreign countries. To the extent that
such products would be entitled to
better treatment under headnote 3(a),
than under this title, they should
receive treatment under 3(a).” 1d.

If the “foreign material” definition in
General Note 3(a)(iv)(B), HTSUS, is not
applied to the 50 percent value
limitation, the insular possessions will
receive “‘no less favorable” treatment
than CBI countries since the CBI-
excluded goods are dutiable. However,
before the enactment of the CBI, most
goods from the insular possessions,
including the “CBIl-excluded’ goods,
received duty-free treatment if the 50
percent value was satisfied, to which
the ““foreign material’’ definition

applied at that time. Therefore, it would
seem that if Congress had intended to
remove a benefit existing prior to the
CBI, it would have indicated such
intent.

Prior to the amendment of General
Headnote 3(a), TSUS, by section 214 of
the CBI statute, another noteworthy
amendment to this provision was added
by Pub. L. 94-88, title I, section 1, 2, 89
Stat. 433 (1975), which increased the 50
percent foreign materials value
limitation to 70 percent with respect to
watches and watch movements because
of a setback in both production and
employment in the insular possessions.
When this 70 percent value for watches
was inserted into subparagraph (i) of
General Headnote 3(a), subparagraph (ii)
thereof remained the same. Therefore,
for purposes of applying the 50 percent
value then in effect, materials were not
considered foreign if they could be
entered into the United States free of
duty, but no reference was made to the
increased 70 percent value limitation for
watches. However, §7.8(d) of the
Customs Regulations (19 CFR 7.8(d))
was amended to refer both to the 50
percent value and to the 70 percent
value for watches in the context of
determining whether a material was a
foreign material.

Therefore, it is the opinion of
Customs that since the legislative
history of General Note 3(a)(iv), HTSUS,
does not discuss the omission of a
reference to the 50 percent foreign
materials value limitation for CBI-
excluded products from paragraph (B),
and because it is apparent that since
1950 materials were not considered
“foreign materials’ in all respects if
they could be entered into the United
States free of duty, the 50 percent
foreign materials value limitation
should be referred to in § 7.3(c)(3).
Thus, Customs has determined it
appropriate to amend the regulations
not because General Note 3 is
“remedial” legislation which must be
liberally construed, as the commenter
suggested, but rather because a strict
construction of this special exemption
leads Customs to conclude there is an
inadvertent ‘‘gap” in that note which
Congress did not clearly intend to result
in a preclusion of favorable treatment.
See, e.g., United States v. Allen, 163
U.S. 499, 503 (1896) (duty exemptions
must be strictly construed as a general
principle). The omission of the 50
percent value reference appears to have
been an oversight stemming from the
addition of the 70 percent value
reference for watches rather than from a
clear intention to remove a benefit in
existence since 1950. There is also
nothing in the legislative history
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relating to these amendments which
specifically precludes more favorable
treatment for an insular possession good
under General Note 3(a)(iv), HTSUS, as
compared to the GSP, CBI, or ATPA. In
order to reflect this position and also
simplify the text, § 7.3(c)(3) as set forth
below has been modified by removing
the “[I]n the case of * * * clause
which is no longer necessary in this
regulatory context.

Comment: The “‘direct shipment”
standard on goods from U.S. insular
possessions in proposed 8 7.3(e) should
be the same as in the case of the CBI,
GSP, or ATPA, which allow goods to be
transshipped through third countries
under certain conditions. Otherwise,
§7.3(e) is contrary to the statutory
mandate of General Note 3(a)(iv) (C), (D)
and (E), HTSUS, that goods from insular
possessions receive no less favorable
duty treatment than GSP-, CBI-, or
ATPA-eligible articles. The Customs
rationale not to allow exceptions to
direct movement to or from an insular
possession through a foreign territory or
country is not compelling since goods
from all CBI countries may be shipped
to the United States either by water or
air without passing through intervening
countries.

Customs response: Customs agrees
with the commenter on both points.
First, none of the CBI countries are land-
locked and thus shipment to the United
States would not necessarily require
transshipment through a foreign
territory or country. Second, although
General Note 3(a)(iv), HTSUS, is a more
liberal provision than the GSP or CBI
statutes or the ATPA, as already noted
in this comment discussion, General
Note 3(a)(iv) (C), (D) and (E) provide
that, subject to the provisions of
sections 503(b) and 504(c) of the GSP
statute, section 213 of the CBI statute,
and section 204 of the ATPA, goods
imported from an insular possession of
the United States shall receive duty
treatment no less favorable than the
treatment afforded such goods when
they are imported from a beneficiary
country under the GSP, CBI or ATPA.
The GSP and CBI statutes and the ATPA
require that the goods, in order to
receive preferential duty treatment,
meet certain qualifications including
direct shipment from the beneficiary
country into the United States. Sections
10.175 and 10.193 of the Customs
Regulations (19 CFR 10.175 and 10.193)
allow certain exceptions to the direct
movement standard. Therefore, it
appears that not allowing any
exceptions to the strict direct shipment
standard in the case of goods from
insular possessions would be contrary

to General Note 3(a)(iv) (C), (D), and (E),
HTSUS.

Accordingly, §7.3(e) as set forth
below has been modified to include
exceptions to the strict direct shipment
standard and to provide for evidence of
direct shipment. The modified text is
based on the corresponding CBI
regulatory provisions which appear to
be more appropriate in an insular
possession context than are the
corresponding GSP regulations, but no
reference is made to a waiver of
evidence of direct shipment since
simply having provision for not
requiring submission of such evidence
is a less burdensome approach.

Comment: One comment concerned
the use of the Certificate of Origin
(Customs Form 3229) in the case of
goods which incorporate a material
described in General Note 3(a)(iv)(B)(2),
HTSUS, which requires “adequate
documentation * * * to show that the
material has been incorporated into
such goods during the 18-month period
after the date on which such material is
imported into the insular possession.”
The commenter noted that the
Certificate of Origin would require
modification because it does not
currently establish the use of the
material within the 18-month period.
The commenter also suggested that the
district director be given discretion to
waive the Certificate of Origin or to
accept other documentation including a
blanket statement that applies to several
entries, since General Note
3(a)(iv)(B)(2), HTSUS, does not describe
“‘adequate documentation” or
specifically require a Certificate of
Origin with each shipment.

Customs response: Customs disagrees.
While it was recognized in the notice of
proposed rulemaking that the Certificate
of Origin must be revised to reflect all
current legal requirements under
General Note 3(a)(iv), HTSUS, it is
General Note 3(a)(iv)(B)(2), HTSUS, and
not the Certificate of Origin that
specifically establishes the requirement
for submission of adequate
documentation to show that the material
was incorporated into the goods during
the 18-month period after the date on
which it was imported into the insular
possession. While General Note
3(a)(iv)(B)(2), HTSUS, does not define
“‘adequate documentation”, it is the
position of Customs that the use of the
Certificate of Origin with which
importers are already familiar,
combined with the Customs officer’s
verification at the port of shipment,
provide adequate assurance that the
material described in General Note
3(@)(iv)(B)(2), HTSUS, was, in fact,

incorporated in the goods within the
specified 18-month period.

Comment: One comment concerned
proposed § 7.3(g) which, in accordance
with existing law, allows warehouse
withdrawals of goods for shipment to
any insular possession without the
payment of duty, or with a refund of
duty if duties have been paid, but
denies drawback of duties or internal
revenue taxes on goods produced in the
United States and shipped to any
insular possession. This commenter
suggested that § 7.3(g) should include
the restrictions on shipments from
foreign trade zones to insular
possessions as specified in HRL 223828
dated July 1, 1992. That ruling held that
merchandise transferred from a foreign
trade zone for shipment to an insular
possession is dutiable when transferred
from the zone and that shipments from
such a zone to an insular possession do
not meet the exportation requirement of
19 U.S.C. 81c(a).

Customs response: Customs disagrees.
In Rothschild & Co. v. United States, 16
Ct. Cust. App. 422 (1929), it was held
that the term “‘exportation” in section
557, Tariff Act of 1922 (the predecessor
provision of section 557, Tariff Act of
1930), did not include shipments to
Guam. As a result of this determination,
hearings before the Ways and Means
Committee of the House of
Representatives in 1929 resulted in a
recommendation that section 557 be
amended to provide that merchandise
may be withdrawn for shipment to
insular possessions without the
payment of duties. See Mitsubishi
International Corp. v. United States, 55
Cust. Ct. 319, C.D. 2597 (1965).
Accordingly, section 557, Tariff Act of
1930, as amended (19 U.S.C. 1557),
which permits merchandise to be
entered for warehouse and withdrawn
for shipment to Guam and other named
possessions without payment of duties
or, if duties have been paid, with a
refund thereof, was the basis for 19 CFR
7.8(f) (the provision which was the basis
for proposed § 7.3(g)).

The term “‘exportation’ as defined by
§101.1 of the Customs Regulations (19
CFR 101.1), and as interpreted by the
courts, is linked to a foreign country
rather than to the Customs territory of
the United States. Thus, shipments from
the United States to a U.S. insular
possession are not exports. Customs is
of the opinion that there is no need to
repeat this position in the regulatory
provision at issue with respect to
shipments to a U.S. insular possession
from a foreign trade zone located within
the United States.

Comment: General Note 3(a)(iv),
HTSUS, contains provisions (i.e.,
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paragraphs (C), (D) and (E)), which
guarantee no less favorable duty
treatment for goods from the insular
possessions than for goods imported
from GSP, CBI or ATPA beneficiary
countries. It was suggested these
paragraphs should at least be replicated
in the regulations.

Customs response: Customs disagrees.
There is little use in simply duplicating
General Notes 3(a)(iv) (C), (D), and (E),
HTSUS, in the regulations where there
is no need for an interpretation or other
explanation of the statutory provision. It
is clear that the statute, which controls,
requires that goods from insular
possessions be granted no less favorable
duty treatment than goods imported
from GSP, CBI, or ATPA beneficiary
countries and the regulations set forth in
this document reflect that result-
oriented statutory principle.

Comment: One comment questioned
the conclusion in the notice of proposed
rulemaking under the heading
“Regulatory Flexibility Act” that there
is no ““major rule” since a substantial
number of small entities may have
significant economic impacts as a result
of these amendments.

Customs response: The regulatory
amendments will not have a significant
economic impact on a substantial
number of small entities because these
regulations primarily reflect statutory
requirements and administrative
practices that have been in place for
many years for purposes of duty-free
treatment of articles imported from
insular possessions of the United States.

Other Changes to the Regulatory Texts

In addition to the changes to the
proposed regulatory texts discussed
above in connection with the public
comments, Customs has determined that
a number of other changes to the
proposed texts should be reflected in
this final rule document.

Two of these changes involve
proposed 88 7.3 (b)(1) and (c)(1) which
referred, respectively, to goods and
materials that were “wholly obtained or
produced * * * within the meaning of
§102.1(e) of this chapter”. These
provisions were included in the
proposed texts based on, and were
identified in the document as being
subject to final adoption of, an earlier
proposal published in the Federal
Register on September 25, 1991 (56 FR
48448) to set forth, in a new Part 102 of
the Customs Regulations (19 CFR Part
102), uniform rules governing the
determination of the country of origin of
imported merchandise. Subsequently,
on January 3, 1994, Customs published
two documents in the Federal Register.
The first document, published at 59 FR

110, consisted of T.D. 94—-4 which
amended the Customs Regulations on an
interim basis to implement Annex 311
of the North American Free Trade
Agreement (NAFTA); the majority of the
T.D. 94—4 regulatory amendments
involved the adoption of a new Part 102
of the Customs Regulations setting forth
the NAFTA Marking Rules. The second
document published on January 4, 1994
(at 59 FR 141) consisted of a notice of
proposed rulemaking setting forth
proposed amendments to the scope of
interim Part 102, as well as to other
provisions of the Customs Regulations,
in order to establish within Part 102
uniform rules governing the
determination of the country of origin of
imported merchandise. The latter
document replaced the September 25,
1991, uniform origin rules proposal and
thus included, among other things,
proposed conforming changes to the
GSP and CBI regulations involving
appropriate cross-references to the
uniform rules that would be reflected in
the amended Part 102 texts, but no
proposed conforming changes to the
Part 7 insular possession regulations
were included since final action had not
been taken on the regulatory proposals
that are the subject of this document. On
May 5, 1995, Customs published a
document in the Federal Register (60
FR 22312) which set forth proposed
changes to the interim regulatory
amendments contained in T.D. 94—4 and
which republished, with some changes,
the January 4, 1994, uniform origin rule
regulatory proposals, for purposes of
further public comment.

On June 6, 1996, Customs published
in the Federal Register (61 FR 28932)
T.D. 96-48 which adopted as a final
rule, with some modifications, the
NAFTA Marking Rules and other
interim regulatory amendments
published as T.D. 94—4 on January 3,
1994, but which did not adopt as a final
rule the May 5, 1995, proposals
regarding the uniform origin rule
concept (including the proposed
amendments to the GSP and CBI
regulations). The Background portion of
T.D. 96-48 stated (at 61 FR 28933) that
Customs had decided that the proposal
to extend the Part 102 regulations to all
trade ““should remain under
consideration for implementation at a
later date.” In the light of this deferral
of the decision on whether to apply a
uniform method of determining origin
to all trade, it would not be appropriate
in this document to adopt the texts of
887.3 (b)(1) and (c)(1) as proposed.
Accordingly, §87.3 (b)(1) and (c)(1) as
set forth below have been modified to
remove the references to the Part 102

regulation and, similar to the present
GSP and CBI regulatory approach, to
refer instead to goods and materials that
are “‘wholly the growth or product’ of
the insular possession. If in the future
a final decision is taken to adopt the
proposed uniform method of
determining origin for all trade, the
necessary regulatory amendments will
include appropriate changes to the text
of §7.3.

Finally, in order to align on technical
corrections made to the Customs
Regulations in T.D. 95-78 (published in
the Federal Register on September 27,
1995, at 60 FR 50020) to reflect the new
organizational structure of Customs,
§7.3 as set forth below has been
modified by inserting “port director” in
place of each reference to “‘district
director”.

Conclusion

Accordingly, based on the comments
received and the analysis of those
comments as set forth above, and after
further review of this matter, Customs
believes that the proposed regulatory
amendments should be adopted as a
final rule with certain changes thereto
as discussed above and as set forth
below. This document also includes an
appropriate update of the list of
information collection approvals
contained in §178.2 of the Customs
Regulations (19 CFR 178.2).

Executive Order 12866

This document does not meet the
criteria for a “‘significant regulatory
action’ as specified in E.O. 12866.

Regulatory Flexibility Act

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that the
amendments will not have a significant
economic impact on a substantial
number of small entities. The
amendments primarily reflect statutory
requirements and administrative
practices that have been in place for
many years and, thus, any economic
impact arising out of these amendments
would be negligible at best.
Accordingly, they are not subject to the
regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.

Paperwork Reduction Act

The collection of information
contained in this final rule has been
reviewed and approved by the Office of
Management and Budget (OMB) in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1515—
0200. An agency may not conduct or
sponsor, and a person is not required to
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respond to, a collection of information
unless it displays a valid control
number assigned by OMB.

The collection of information in this
final rule is in 8 7.3. This information is
required in connection with claims for
duty-free treatment under General Note
3(a)(iv), HTSUS. This information will
be used by Customs to determine
whether goods imported from insular
possessions are entitled to duty-free
entry under that General Note. The
collection of information is required to
obtain a benefit. The likely respondents
are business organizations including
importers, exporters, and
manufacturers.

The estimated average burden
associated with the collection of
information in this final rule is 11.3
hours per respondent or recordkeeper.
Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
to the U.S. Customs Service, Paperwork
Management Branch, Room 6316, 1301
Constitution Avenue, N.W.,
Washington, D.C. 20229, and to OMB,
Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, D.C. 205083.

Drafting Information

The principal author of this document
was Francis W. Foote, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects
19 CFR Part 7

Customs duties and inspection,
Imports, Insular possessions.

19 CFR Part 10

Customs duties and inspection,
Imports.

19 CFR Part 148

Customs duties and inspection,
Imports, Personal exemptions.

19 CFR Part 178

Administrative practice and
procedure, Exports, Imports, Reporting
and recordkeeping requirements.

Amendments to the Regulations

Accordingly, for the reasons stated in
the preamble, parts 7, 10, 148 and 178,
Customs Regulations (19 CFR parts 7,
10, 148 and 178), are amended as set
forth below:

PART 7—CUSTOMS RELATIONS WITH
INSULAR POSSESSIONS AND
GUANTANAMO BAY NAVAL STATION

1. The authority citation for part 7 is
revised to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 20, Harmonized Tariff Schedule of the
United States), 1623, 1624; 48 U.S.C. 1406i.

2. Sections 7.2 and 7.3 are added to
read as follows:

§7.2 Insular possessions of the United
States other than Puerto Rico.

(a) Insular possessions of the United
States other than Puerto Rico are also
American territory but, because those
insular possessions are outside the
customs territory of the United States,
goods imported therefrom are subject to
the rates of duty set forth in column 1
of the Harmonized Tariff Schedule of
the United States (HTSUS) except as
otherwise provided in § 7.3 or in part
148 of this chapter. The principal such
insular possessions are the U.S. Virgin
Islands, Guam, American Samoa, Wake
Island, Midway Islands, and Johnston
Atoll. Pursuant to section 603(c) of the
Covenant to Establish a Commonwealth
of the Northern Mariana Islands in
Political Union With the United States
of America, Public Law 94-241, 90 Stat.
263, 270, goods imported from the
Commonwealth of the Northern Mariana
Islands are entitled to the same tariff
treatment as imports from Guam and
thus are also subject to the provisions of
§7.3 and of part 148 of this chapter.

(b) Importations into Guam, American
Samoa, Wake Island, Midway Islands,
Johnston Atoll, and the Commonwealth
of the Northern Mariana Islands are not
governed by the Tariff Act of 1930, as
amended, or the regulations contained
in this chapter. The customs
administration of Guam is under the
Government of Guam. The customs
administration of American Samoa is
under the Government of American
Samoa. The customs administration of
Wake Island is under the jurisdiction of
the Department of the Air Force
(General Counsel). The customs
administration of Midway Islands is
under the jurisdiction of the Department
of the Navy. There is no customs
authority on Johnston Atoll, which is
under the operational control of the
Defense Nuclear Agency. The customs
administration of the Commonwealth of
the Northern Mariana Islands is under
the Government of the Commonwealth.

(c) The Secretary of the Treasury
administers the customs laws of the U.S.
Virgin Islands through the United States
Customs Service. The importation of
goods into the U.S. Virgin Islands is
governed by Virgin Islands law;

however, in situations where there is no
applicable Virgin Islands law or no U.S.
law specifically made applicable to the
Virgin Islands, U.S. laws and
regulations shall be used as a guide and
be complied with as nearly as possible.
Tariff classification of, and rates of duty
applicable to, goods imported into the
U.S. Virgin Islands are established by
the Virgin Islands legislature.

§7.3 Duty-free treatment of goods
imported from insular possessions of the
United States other than Puerto Rico.

(a) General. Under the provisions of
General Note 3(a)(iv), Harmonized Tariff
Schedule of the United States (HTSUS),
the following goods may be eligible for
duty-free treatment when imported into
the customs territory of the United
States from an insular possession of the
United States:

(1) Except as provided in Additional
U.S. Note 5 to Chapter 91, HTSUS, and
except as provided in Additional U.S.
Note 2 to Chapter 96, HTSUS, and
except as provided in section 423 of the
Tax Reform Act of 1986, as amended (19
U.S.C. 2703 note), goods which are the
growth or product of any such insular
possession, and goods which were
manufactured or produced in any such
insular possession from materials that
were the growth, product or
manufacture of any such insular
possession or of the customs territory of
the United States, or of both, provided
that such goods:

(i) Do not contain foreign materials
valued at either more than 70 percent of
the total value of the goods or, in the
case of goods described in section
213(b) of the Caribbean Basin Economic
Recovery Act (19 U.S.C. 2703(b)), more
than 50 percent of the total value of the
goods; and

(ii) Come to the customs territory of
the United States directly from any such
insular possession; and

(2) Goods previously imported into
the customs territory of the United
States with payment of all applicable
duties and taxes imposed upon or by
reason of importation, provided that:

(i) The goods were shipped from the
United States directly to the insular
possession and are returned from the
insular possession to the United States
by direct shipment; and

(ii) There was no remission, refund or
drawback of such duties or taxes in
connection with the shipment of the
goods from the United States to the
insular possession.

(b) Origin of goods. For purposes of
this section, goods shall be considered
to be the growth or product of, or
manufactured or produced in, an insular
possession if:
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(1) The goods are wholly the growth
or product of the insular possession; or

(2) The goods became a hew and
different article of commerce as a result
of production or manufacture performed
in the insular possession.

(c) Foreign materials. For purposes of
this section, the term ‘““foreign
materials” covers any material
incorporated in goods described in
paragraph (b)(2) of this section other
than:

(1) A material which was wholly the
growth or product of an insular
possession or of the customs territory of
the United States;

(2) A material which was
substantially transformed in an insular
possession or in the customs territory of
the United States into a new and
different article of commerce which was
then used in an insular possession in
the production or manufacture of a new
and different article which is shipped
directly to the United States; or

(3) A material which may be imported
into the customs territory of the United
States from a foreign country and
entered free of duty either:

(i) At the time the goods which
incorporate the material are entered; or

(ii) At the time the material is
imported into the insular possession,
provided that the material was
incorporated into the goods during the
18-month period after the date on which
the material was imported into the
insular possession.

(d) Foreign materials value limitation.
For purposes of this section, the
determination of whether goods contain
foreign materials valued at more than 70
or 50 percent of the total value of the
goods shall be made based on a
comparison between:

(1) The landed cost of the foreign
materials, consisting of:

(i) The manufacturer’s actual cost for
the materials or, where a material is
provided to the manufacturer without
charge or at less than fair market value,
the sum of all expenses incurred in the
growth, production, or manufacture of
the material, including general
expenses, plus an amount for profit; and

(ii) The cost of transporting those
materials to the insular possession, but
excluding any duties or taxes assessed
on the materials by the insular
possession and any charges which may
accrue after landing; and

(2) The final appraised value of the
goods imported into the customs
territory of the United States, as

determined in accordance with section
402 of the Tariff Act of 1930, as
amended (19 U.S.C. 1401a).

(e) Direct shipment—(1) General. For
purposes of this section, goods shall be
considered to come to the United States
directly from an insular possession, or
to be shipped from the United States
directly to an insular possession and
returned from the insular possession to
the United States by direct shipment,
only if:

(i) The goods proceed directly to or
from the insular possession without
passing through any foreign territory or
country;

(if) The goods proceed to or from the
insular possession through a foreign
territory or country, the goods do not
enter into the commerce of the foreign
territory or country while en route to the
insular possession or the United States,
and the invoices, bills of lading, and
other shipping documents show the
insular possession or the United States
as the final destination; or

(iii) The goods proceed to or from the
insular possession through a foreign
territory or country, the invoices and
other shipping documents do not show
the insular possession or the United
States as the final destination, and the
goods:

(A) Remained under the control of the
customs authority of the foreign
territory or country;

(B) Did not enter into the commerce
of the foreign territory or country except
for the purpose of sale other than at
retail, and the port director is satisfied
that the importation into the insular
possession or the United States results
from the original commercial
transaction between the importer and
the producer or the latter’s sales agent;
and

(C) Were not subjected to operations
in the foreign territory or country other
than loading and unloading and other
activities necessary to preserve the
goods in good condition.

(2) Evidence of direct shipment. The
port director may require that
appropriate shipping papers, invoices,
or other documents be submitted within
60 days of the date of entry as evidence
that the goods were shipped to the
United States directly from an insular
possession or shipped from the United
States directly to an insular possession
and returned from the insular
possession to the United States by direct
shipment within the meaning of
paragraph (e)(1) of this section, and

such evidence of direct shipment shall
be subject to such verification as
deemed necessary by the port director.
Evidence of direct shipment shall not be
required when the port director is
otherwise satisfied, taking into
consideration the kind and value of the
merchandise, that the goods qualify for
duty-free treatment under General Note
3(a)(iv), HTSUS, and paragraph (a) of
this section.

(f) Documentation. (1) When goods
are sought to be admitted free of duty
as provided in paragraph (a)(1) of this
section, there shall be filed with the
entry/entry summary a properly
completed certificate of origin on
Customs Form 3229, signed by the chief
or assistant chief customs officer or
other official responsible for customs
administration at the port of shipment,
showing that the goods comply with the
requirements for duty-free entry set
forth in paragraph (a)(1) of this section.
Except in the case of goods which
incorporate a material described in
paragraph (c)(3)(ii) of this section, a
certificate of origin shall not be required
for any shipment eligible for informal
entry under § 143.21 of this chapter or
in any case where the port director is
otherwise satisfied that the goods
qualify for duty-free treatment under
paragraph (a)(1) of this section.

(2) When goods in a shipment not
eligible for informal entry under
§143.21 of this chapter are sought to be
admitted free of duty as provided in
paragraph (a)(2) of this section, the
following declarations shall be filed
with the entry/entry summary unless
the port director is satisfied by reason of
the nature of the goods or otherwise that
the goods qualify for such duty-free
entry:

(i) A declaration by the shipper in the
insular possession in substantially the
following form:

1, (name) of
(organization) do
hereby declare that to the best of my
knowledge and belief the goods identified
below were sent directly from the United

States on ,19 ,to
(name) of
(organization) on
(insular possession)
via the (name of

carrier) and that the goods remained in said
insular possession until shipped by me
directly to the United States via the

(name of carrier) on

, 19
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Marks Numbers Quantity Description Value
Dated at , this United States (HTSUS)), 1321, 1481, 1484, Guam, the Commonwealth of the
day of ,19. . 1498, 1508, 1623, 1624, 3314. Northern Mariana Islands, or the Virgin
Signature: * * * * * Islands of the United States, not more

(ii) A declaration by the importer in the
United States in substantially the following
form:

I, (name), of
(organization) declare
that the (above) (attached) declaration by the
shipper in the insular possession is true and
correct to the best of my knowledge and
belief, that the goods in question were
previously imported into the customs
territory of the United States and were
shipped to the insular possession from the
United States without remission, refund or
drawback of any duties or taxes paid in
connection with that prior importation, and
that the goods arrived in the United States
directly from the insular possession via the
(name of carrier) on

, 19

(Date)

(Signature)

(9) Warehouse withdrawals;
drawback. Merchandise may be
withdrawn from a bonded warehouse
under section 557 of the Tariff Act of
1930, as amended (19 U.S.C. 1557), for
shipment to any insular possession of
the United States other than Puerto Rico
without payment of duty, or with a
refund of duty if the duties have been
paid, in like manner as for exportation
to foreign countries. No drawback may
be allowed under section 313 of the
Tariff Act of 1930, as amended (19
U.S.C. 1313), on goods manufactured or
produced in the United States and
shipped to any insular possession. No
drawback of internal-revenue tax is
allowable under 19 U.S.C. 1313 on
goods manufactured or produced in the
United States with the use of domestic
tax-paid alcohol and shipped to Wake
Island, Midway Islands or Johnston
Atoll.

3. Section 7.8 and footnote 5 thereto
are removed.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

1. The general authority citation for
part 10 is revised to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 20, Harmonized Tariff Schedule of the

2. Section 10.181 is redesignated as
§7.4, and newly redesignated §7.4 is
amended as follows:

a. Paragraph (b) is amended by adding
the word “‘the”” before the words
“Department of Commerce”.

b. Paragraph (g), second sentence, is
amended by removing the words ‘““Form
ITA-360" and adding, in their place, the
words “Form ITA-361".

c. Paragraph (h) is amended by
removing the word ““Department” and
adding, in its place, the word
“Departments”.

PART 148—PERSONAL
DECLARATIONS AND EXEMPTIONS

1. The authority citation for part 148
continues to read in part as follows:

Authority: 19 U.S.C. 66, 1496, 1498, 1624.
The provisions of this part, except for subpart
C, are also issued under 19 U.S.C. 1202
(General Note 20, Harmonized Tariff
Schedule of the United States);

* * * * *

Sections 148.43, 148.51, 148.63, 148.64,
148.74 also issued under 19 U.S.C. 1321;

* * * * *

§148.2 [Amended]

2. Section 148.2(b), first sentence, is
amended by adding after ““Guam,” the
words ‘‘the Commonwealth of the
Northern Mariana Islands,”.

3. Section 148.12(b)(1)(i) is revised to
read as follows:

§148.12 Oral declarations.
* * * * *

b * * *

1 * X *

(i) The aggregate fair retail value in
the country of acquisition of all
accompanying articles acquired abroad
by him and of alterations and dutiable
repairs made abroad to personal and
household effects taken out and brought
back by him does not exceed:

(A) $400; or

(B) $600 in the case of a direct arrival
from a beneficiary country as defined in
§10.191(b)(1) of this chapter, not more
than $400 of which shall have been
acquired elsewhere than in beneficiary
countries; or

(C) $1,200 in the case of a direct or
indirect arrival from American Samoa,

than $400 of which shall have been
acquired elsewhere than in such
locations except that up to $600 of
which may have been acquired in one
or more beneficiary countries as defined
in §10.191(b)(1) of this chapter;

* * * * *

§148.17 [Amended]

4. Sections 148.17(b) and (c) are
amended by removing the words *“$400
or $800" and adding, in their place, the
words *“$400, $600 or $1,200".

§148.31 [Amended]

5. Section 148.31(a), first sentence, is
amended by adding after ““‘Guam,” the
words ‘“the Commonwealth of the
Northern Mariana Islands,”.

6. Section 148.31(b) is amended by
removing the words ““$400 or $800"’ and
adding, in their place, the words “$400,
$600 or $1,200"".

§148.32 [Amended]

7. Section 148.32(d)(2) is amended by
removing the words ““$400 or $800"’ and
adding, in their place, the words “$400,
$600 or $1,200"".

8. Section 148.33 is amended by
revising paragraphs (a), (b), (d) and (f) to
read as follows:

§148.33 Articles acquired abroad.

(a) Exemption. Each returning
resident is entitled to bring in free of
duty and internal revenue tax under
subheadings 9804.00.65, 9804.00.70 and
9804.00.72, and Chapter 98, U.S. Note 3,
Harmonized Tariff Schedule of the
United States (19 U.S.C. 1202), articles
for his personal or household use which
were purchased or otherwise acquired
abroad merely as an incident of the
foreign journey from which he is
returning, subject to the limitations and
conditions set forth in this section and
8§ 148.34-148.38. The aggregate fair
retail value in the country of acquisition
of such articles for personal and
household use shall not exceed:

(1) $400, and provided that the
articles accompany the returning
resident;

(2) Whether or not the articles
accompany the returning resident, $600
in the case of a direct arrival from a
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beneficiary country as defined in
§10.191(b)(1) of this chapter, not more
than $400 of which shall have been
acquired elsewhere than in beneficiary
countries; or

(3) Whether or not the articles
accompany the returning resident,
$1,200 in the case of a direct or indirect
arrival from American Samoa, Guam,
the Commonwealth of the Northern
Mariana Islands, or the Virgin Islands of
the United States, not more than $400
of which shall have been acquired
elsewhere than in such locations except
that up to $600 of which may have been
acquired in one or more beneficiary
countries as defined in §10.191(b)(1) of
this chapter.

(b) Application to articles of highest
rate of duty. The $400, $600 or $1,200
exemption shall be applied to the
aggregate fair retail value in the country
of acquisition of the articles acquired
abroad which are subject to the highest
rates of duty. If an internal revenue tax
is applicable, it shall be combined with
the duty in determining which rates are
highest.

* * * * *

(d) Tobacco products and alcoholic
beverages. Cigars, cigarettes,
manufactured tobacco, and alcoholic
beverages may be included in the
exemption to which a returning resident
is entitled, with the following limits:

(1) No more than 200 cigarettes and
100 cigars may be included, except that
in the case of American Samoa, Guam,
the Commonwealth of the Northern
Mariana Islands and the Virgin Islands
of the United States the cigarette limit
is 1,000, not more than 200 of which
shall have been acquired elsewhere than
in such locations;

(2) No alcoholic beverages shall be
included in the case of an individual
who has not attained the age of 21; and

(3) No more than 1 liter of alcoholic
beverages may be included, except that:

(i) An individual returning directly or
indirectly from American Samoa, Guam,
the Commonwealth of the Northern
Mariana Islands or the Virgin Islands of
the United States may include in the
exemption not more than 5 liters of
alcoholic beverages, not more than 1
liter of which shall have been acquired
elsewhere than in such locations and
not more than 4 liters of which shall
have been produced elsewhere than in
such locations; and

(ii) An individual returning directly
from a beneficiary country as defined in
§10.191(b)(1) of this chapter may
include in the exemption not more than
2 liters of alcoholic beverages if at least
1 liter is the product of one or more

beneficiary countries.
* * * * *

(f) Remainder not applicable to
subsequent journey. A returning
resident who has received a total
exemption of less than the $400, $600
or $1,200 maximum in connection with
his return from one journey is not
entitled to apply the unused portion of
that maximum amount to articles
acquired abroad on a subsequent
journey.

§148.34 [Amended]

9. Section 148.34(a) is amended by
removing the words ‘“$400 or $800”
wherever they appear and adding, in
their place, the words ““$400, $600 or
$1,200".

10. Section 148.35 is amended by
revising paragraphs (a) and (b) to read
as follows:

§148.35 Length of stay for exemption of
articles acquired abroad.

(a) Required for allowance of $400,
$600 or $1,200 exemption. Except as
otherwise provided in this paragraph or
in paragraph (b) of this section, the
$400, $600 or $1,200 exemption for
articles acquired abroad shall not be
allowed unless the returning resident
has remained beyond the territorial
limits of the United States for a period
of not less than 48 hours. The $400
exemption may be allowed on articles
acquired abroad by a returning resident
arriving directly from Mexico without
regard to the length of time the person
has remained outside the territorial
limits of the United States.

(b) Not required for allowance of
$1,200 exemption on return from Virgin
Islands. The $1,200 exemption
applicable in the case of the arrival of
a returning resident directly or
indirectly from the Virgin Islands of the
United States may be allowed without
regard to the length of time such person
has remained outside the territorial
limits of the United States.

* * * * *

§148.36 [Amended]

11. Section 148.36 is amended by
removing the words ““$400 or $800”
wherever they appear and adding, in
their place, the words ““$400, $600 or
$1,200".

§148.37 [Amended]

12. Section 148.37 is amended by
removing the words ““$400 or $800”
wherever they appear and adding, in
their place, the words *“$400, $600 or
$1,200".

§148.38 [Amended]

13. Section 148.38 is amended by
removing the words “$400 or $800” and
adding, in their place, the words “$400,
$600 or $1,200”.

14. Section 148.51 is amended by
revising paragraph (a)(2) to read as
follows:

§148.51 Special exemption for personal or
household articles.

a * X X

(2) A returning resident who is not
entitled to the $400, $600 or $1,200
exemption for articles acquired abroad
under subheading 9804.00.65,
9804.00.70 or 9804.00.72, HTSUS (see
Subpart D of this part).

* * * * *

§148.64 [Amended]

15. Section 148.64(a), first sentence, is
amended by removing the words
“subheadings 9804.00.30 or
9804.00.70,” and adding, in their place,
the words “‘subheading 9804.00.30,
9804.00.65, 9804.00.70 or 9804.00.72,”.

§148.74 [Amended]

16. Section 148.74(c)(3) is amended
by removing the words “‘subheading
9804.00.65 and 9804.00.70,” and
adding, in their place, the words
“subheading 9804.00.65, 9804.00.70 or
9804.00.72,”.

§148.101 [Amended]

17. In 8148.101, the sixth sentence is
amended by adding after ““‘Guam,” the
words ‘“‘the Commonwealth of the
Northern Mariana Islands,”’; and
example 2 is amended by removing the
figure “$2,900” in the example text and
adding, in its place, the figure “$4,900",
by removing the figure “$800’’ wherever
it appears in the example text and table
and adding, in its place, the figure
“$1,200", by removing the figure
“$1,600’" in the table column headed
“Fair retail value” and adding, in its
place, the figure ““$2,400", by removing
the figure ““$4,100” in the table column
headed “Fair retail value” and adding,
in its place, the figure ““$4,900", and by
removing the figure “$1,00” in the table
column headed “Duty’” and adding, in
its place, the figure “$100".

18. Section 148.102 is amended by
revising paragraphs (a) and (b) to read
as follows:

§148.102 Flat rate of duty.

(a) Generally. The rate of duty on
articles accompanying any person,
including a crewmember, arriving in the
United States (exclusive of duty-free
articles and articles acquired in Canada,
American Samoa, Guam, the
Commonwealth of the Northern Mariana
Islands, or the Virgin Islands of the
United States) shall be 10 percent of the
fair retail value in the country of
acquisition.

(b) American Samoa, Guam, the
Northern Mariana Islands, and the
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Virgin Islands. The rate of duty on
articles accompanying any person,
including a crewmember, arriving in the
United States directly or indirectly from
American Samoa, Guam, the
Commonwealth of the Northern Mariana
Islands or the Virgin Islands of the
United States (exclusive of duty-free
articles), acquired in these locations as
an incident of the person’s physical
presence there, shall be 5 percent of the
fair retail value in the location in which

acquired.
* * * * *
§148.104 [Amended]

19. Section 148.104(c) is amended by
removing the figure “$800” and adding,
in its place, the figure “$1,000".

Subpart K [Amended]

20. The heading to Subpart K is
amended by adding after ““Guam,” the
words ‘‘the Commonwealth of the
Northern Mariana Islands,”.

§148.110 [Amended]

21.In §148.110, the first paragraph is
amended by adding after ““Guam,” the
words ‘‘the Commonwealth of the
Northern Mariana Islands,’”; and the
second paragraph is amended by adding
after ““Guam” the words *, the
Commonwealth of the Northern Mariana
Islands,”.

§148.111 [Amended]

22.1n §148.111, the introductory text
is amended by adding after “Guam,” the
words ‘‘the Commonwealth of the
Northern Mariana Islands,”; and
paragraph (a) is amended by removing

the figure “$800’" and adding, in its
place, the figure ““$1,200".

§148.113 [Amended]

23. Section 148.113(a), first sentence,
is amended by removing the figure
“$800” and adding, in its place, the
figure “$1,200".

PART 178—APPROVAL OF
INFORMATION COLLECTION
REQUIREMENTS

1. The authority citation for part 178
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44
U.S.C. 3501 et seq.

2. Section 178.2 is amended by
adding a new listing to the table in
numerical order to read as follows:

§178.2 Listing of OMB control numbers.

. - OMB con-
19 CFR section Description trol No.
* * * * * *
B 7. 3 e e ettt e e nreeenees Claim for duty-free entry of goods imported from U.S. insular  1515-0055
possessions.
* * * * * *

Approved: May 27, 1997.
George J. Weise,
Commissioner of Customs.
[FR Doc. 97-23308 Filed 9-2—-97; 8:45 am]
BILLING CODE 4820-02—P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs For Use In Animal
Feeds; Pyrantel Tartrate

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug applications (ANADA) filed by
Equi Aid Products, Inc. The ANADA
provides for using pyrantel tartrate Type
A medicated articles to make Type B
medicated feeds used as equine
anthelmintics.

EFFECTIVE DATE: September 3, 1997.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-102), Food and Drug

Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-827-0209.
SUPPLEMENTARY INFORMATION: Equi Aid
Products, Inc., 1517 West Knudsen Dr.,
Phoenix, AZ 85027, filed ANADA 200-
168, which provides for using pyrantel
tartrate Type A medicated articles to
make Type B medicated feeds for horses
for prevention of Strongylus vulgaris
larval infections and control of the
following parasites in horses: (1) Large
strongyles (adults) S. vulgaris, S.
edentatus, Triodontophorus spp.; (2)
small strongyles (adults and fourth-stage
larvae) Cyathostomum spp.,
Cylicocyclus spp., Cylicostephanus spp.,
Cylicodontophorus spp., Poteriostomum
spp.; (3) pinworm (adults and fourth-
stage larvae) Oxyuris equi; and (4)
ascarids (adults and fourth-stage larvae)
Parascaris equorum.

Equi Aid’s ANADA 200-168 is
approved as a generic copy of Pfizer’s
NADA 140-819. The ANADA is
approved as of September 3, 1997 and
21 CFR 558.485(a) is amended to reflect
the approval. The basis for approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen

in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.24(d)(2)(i) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: Secs. 512, 701 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
360b, 371).

2. Section 558.485 is amended by
adding new paragraph (a)(28) to read as
follows:
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§558.485 Pyrantel tartrate.

(a) * * *

(28) To 062240: 48 grams per pound,
paragraph (e)(2) of this section.

* * * * *

Dated: August 22, 1997.
Michael J. Blackwell,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. 97-23245 Filed 9-2-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Fiscal Service

31 CFR Part 344

[Department of the Treasury Circular, Public
Debt Series No. 3-72]

Regulations Governing United States
Treasury Certificates of Indebtedness,
Treasury Notes, and Treasury Bonds—
State and Local Government Series

AGENCY: Bureau of the Public Debt,
Fiscal Service, Treasury.

ACTION: Final rule.

SUMMARY: The Department of the
Treasury (Department or Treasury) is
issuing in final form an amendment to
its regulations governing State and Local
Government Series (SLGS) securities. It
has been brought to the attention of the
Department that the SLGS securities
program can be misused when
subscriptions for SLGS securities are
used as a cost-free interest rate hedge or
option (option) for speculation in open
market securities. This final rule
clarifies that the use of SLGS securities
for option purposes is prohibited. The
purpose of the SLGS securities program
is to assist state and local government
issuers of tax-exempt bonds in meeting
certain Federal tax restrictions, not to
provide a cost-free option.

Treasury is considering first, whether
it would be consistent with the
purposes of the SLGS securities program
to allow SLGS securities to serve as
options if Treasury were appropriately
compensated and second, if the answer
to the first question is affirmative,
whether there is a practical way for the
Department to charge for the use of
SLGS securities as options. Neither
question, however, has yet been
answered. Unless Treasury does
determine that it would be both
advisable and practical to allow SLGS
securities to serve as options if Treasury
is appropriately compensated, the use of
SLGS securities for such purpose will
continue to be an inappropriate use of
SLGS securities.

EFFECTIVE DATE: September 3, 1997.

FOR FURTHER INFORMATION CONTACT:
Howard Stevens, Director, Division of
Special Investments at 304-480-7752,
Jim Kramer-Wilt, Attorney/Adviser,
Office of the Chief Counsel, at 304—480—
5190 or Edward C. Gronseth, Deputy
Chief Counsel, Office of the Chief
Counsel, at 304-480-5192.

SUPPLEMENTARY INFORMATION:

1. Background

The SLGS securities program was
established and is maintained to assist
state and local government issuers in
meeting yield restriction and rebate
requirements applicable to tax-exempt
bonds under the Internal Revenue Code.
On October 28, 1996, the Department
published revised regulations to make
the SLGS securities program a more
flexible and competitive investment
vehicle for issuers. In response to
requests by state and local government
issuers to shorten the minimum time for
subscribing for SLGS securities, the
Treasury revised the regulations to
permit an issuer to subscribe for SLGS
securities up to 60 days prior to their
scheduled issue date and then to cancel
that subscription within five days of
that issue date for subscriptions of $10
million or less and within seven days
for subscriptions of more than $10
million, without penalty. The
regulations also provide that an issuer
canceling a SLGS securities subscription
after that five/seven-day period is not
subject to a monetary penalty, but is
prohibited from subscribing for SLGS
securities for a six month period.

The Department understands that the
ability to cancel a SLGS securities
subscription without a monetary
penalty has led some market
participants to conclude that they can
both subscribe for SLGS securities and
enter into a contract for the purchase of
securities on the open market for the
same defeasance transaction or fund
deposit in order to create a cost-free
option in connection with a defeasance
escrow or fund.

The prices established by the
Treasury for the SLGS securities do not
include the cost of an option. The
Treasury believes it is inappropriate for
government bodies to use the SLGS
securities program to create an option.
Treasury is considering first, whether it
would be consistent with the purposes
of the SLGS securities program to allow
SLGS securities to serve as options if
Treasury were appropriately
compensated and second, if the answer
to the first question is affirmative,
whether there is a practical way for the
Department to charge for the use of

SLGS securities as options. Neither
question, however, has yet been
answered. Unless Treasury does
determine that it would be both
advisable and practical to allow SLGS
securities to serve as options if Treasury
is appropriately compensated, the use of
SLGS securities for options will
continue to be an inappropriate use of
SLGS securities. The Department has
therefore decided to amend the SLGS
securities regulations to clarify that
transactions in which issuers use SLGS
securities to provide a cost-free interest
rate hedge or option are prohibited.

The following examples are
illustrative of certain acceptable and
unacceptable practices:

(1) In order to fund an escrow for an
advance refunding, an issuer
simultaneously enters into a purchase
contract for open market securities and
subscribes for SLGS securities, such that
either purchase is sufficient to pay the
cash flows on the outstanding bonds to
be refunded but together, the purchases
are greatly in excess of the amount
necessary to pay the cash flows. The
issuer plans that, if interest rates decline
during the period between the date of
subscribing for the SLGS securities and
the requested date of issuance of the
SLGS securities, the issuer will enter
into an offsetting agreement to sell the
open market securities and use the bond
proceeds to purchase the SLGS
securities to fund the escrow. If,
however, interest rates do not decline in
that period, the issuer plans to use the
bond proceeds to purchase the open
market securities to fund the escrow and
cancel the SLGS securities subscription.
This arrangement in effect allows the
SLGS securities program to provide a
cost-free option to the issuer, and this
amendment to the regulation clarifies
that such transactions are prohibited.

(2) The existing escrow for an advance
refunding contains open market
securities which produces a negative
arbitrage. In order to reduce or eliminate
this negative arbitrage, the issuer
subscribes for SLGS securities at a yield
higher than the yield on the existing
escrow, but less than the permitted
yield. At the same time, the issuer
agrees to sell the open market securities
in the existing escrow to a third party
and use the proceeds to purchase the
SLGS securities if interest rates decline
between the date of subscribing for the
SLGS securities and the requested date
of issuance of the SLGS securities. The
issuer and the third party further agree
that if interest rates increase during this
period, the issuer will cancel the SLGS
securities subscription. This
arrangement in effect allows the SLGS
securities program to provide a cost-free
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option to the issuer, and this
amendment to the regulation clarifies
that such a transaction is prohibited.

(3) Under the same facts as in
Example 2, except that in this case, the
agreement entered into by the issuer
with a third party to sell the open
market securities in order to obtain
funds to purchase the SLGS securities is
not conditioned upon changes in
interest rates on Treasury securities. No
option is created, and the issuer would
not be prohibited from subscribing for
SLGS securities.

(4) The issuer subscribes for SLGS
securities fifteen days before the
settlement date of its bonds at the
maximum rates on such day, but the
resulting yield in the escrow is less than
the permitted yield. The rates on the
SLGS securities rise over the next few
days, and, within the time periods
permitted for cancellation by these
regulations, the issuer cancels the
earlier subscription and resubscribes at
the higher rates. This transaction is
permissible.

(5) An issuer holds a portfolio of open
market securities in an account that
produces negative arbitrage. In order to
reduce or eliminate this negative
arbitrage, the issuer subscribes for SLGS
securities for purchase in sixty days. At
the same time, the issuer sells an option
to purchase the portfolio of open market
securities. If interest rates increase, the
holder of the option will not exercise its
option and the issuer will cancel the
SLGS securities subscription. On the
other hand, if interest rates decline, the
option holder will exercise the option
and the issuer will use the proceeds to
purchase the SLGS securities. This
arrangement uses the SLGS securities
program to provide the issuer with a
cost-free option and this amendment to
the regulation clarifies that such
transactions are prohibited.

2. Section by Section Summary

Subpart A—General Information

(1) 344.1(f)—This is a new paragraph
titled Impermissible transactions which
applies to all escrows and funds subject
to yield or rebate restrictions. It is
impermissible to subscribe for SLGS
securities for deposit in an escrow or
fund (such as a reserve or construction
fund) if, at any time between the close
of business on the date of subscription
and the close of business on the date of
issue, the amount of SLGS securities
subscribed for, plus the amount of other
securities, if any, already in such escrow
or fund, plus the amount of other
securities the government body has
acquired, or has the right to acquire for
deposit in such escrow or fund, exceeds

the total amount of securities needed for
such escrow or fund. Securities held in
the escrow or fund that are not subject
to an agreement conditioned on changes
in the interest rate on open market
Treasury securities on or prior to the
date of issue of the SLGS securities shall
not be included in such computation.
An adjustment in the initial
subscription amount in accordance with
31 CFR §344.3(b)(3)(ii) will not in and
of itself make the transaction
impermissible.

(2) 344.1(g)—This is the paragraph
formerly numbered 344.1(f) and is
amended to state that the Secretary may
revoke the issuance of any security and
may declare the subscriber ineligible
thereafter to subscribe for SLGS
securities if the subscriber uses SLGS
securities in an impermissible manner
as described in section 344.1(f), if the
Secretary deems such action in the
public interest.

(3) 344.1 (h), (i) & (j)—These
paragraphs are renumbered 344.1 (i), (j)
and (k) respectively.

(4) 344.3(b)(3)(iii)—This paragraph is
amended to read that an interest rate
cannot e changed to a rate that exceeds
the maximum interest rate in the table
that was in effect for a security of
comparable maturity on the date the
initial subscription was submitted,
unless the issuer obtains a higher rate by
canceling and resubscribing in
compliance with the provisions of
344.3(b)(1).

Procedural Requirements

This final rule is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, an
assessment of anticipated benefits, costs
and regulatory alternatives is not
required.

This final rule relates to matters of
public contract. The notice and public
procedures requirements of the
Administrative Procedure Act are
inapplicable, pursuant to 5 U.S.C.
553(a)(2). Since no notice of proposed
rulemaking was required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et. seq.) do not apply.

There are no collections of
information required by this final rule,
and, therefore, no approval pursuant to
the Paperwork Reduction Act is
required.

List of Subjects in 31 CFR part 344

Bonds, Government securities,
Securities.

Dated: August 27, 1997.
Gerald Murphy,
Fiscal Assistant Secretary.

For the reasons set forth in the
preamble, part 344 of Title 31 of the
Code of Federal Regulations is revised
to read as follows:

PART 344—REGULATIONS
GOVERNING UNITED STATES
TREASURY CERTIFICATES OF
INDEBTEDNESS, TREASURY NOTES,
AND TREASURY BONDS—STATE AND
LOCAL GOVERNMENT SERIES

1. The authority citation for part 344
continues to read:

Authority: 26 U.S.C. 141 note; 31 U.S.C.
3102.

2. Section 344.1 is amended by
redesignating paragraphs (f) through (j)
as (g) through (k), adding a new
paragraph (f) and amending paragraph
(9)(3) as follows:

§344.1 General provisions.
* * * * *

(f) Impermissible Transactions. It is
impermissible to subscribe for SLGS
securities for deposit in a defeasance
escrow or fund if, at any time between
the close of business on the date of
subscription and the close of business
on the date of issue, the amount of SLGS
securities subscribed for, plus the
amount of other securities, if any,
already in such escrow or fund, plus the
amount of other securities the
government body has acquired, or has
the right to acquire for deposit in an
escrow or fund, exceeds the total
amount of securities needed to fund
such escrow or fund. Securities held in
the escrow or fund that are not subject
to an agreement conditioned on changes
in the interest rate on open market
Treasury securities on or prior to the
date of issue of the SLGS securities shall
not be included in such computation.
An adjustment in the subscription
amount in accordance with 31 CFR
344.3(b)(3)(ii) will not in and of itself
make the transaction impermissible.

(9) Reservations.

* * * * *

(3) To revoke the issuance of any
security, and to declare the subscriber
ineligible thereafter to subscribe for
securities under this offering if the
Secretary deems such action in the
public interest and if any security is
issued on the basis of an improper
certification, other misrepresentations
(other than as the result of an
inadvertent error) or in an
impermissible transaction as set forth in
§344.1(f).

* * * * *
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3. Section 344.3 is amended by
revising paragraph (b)(3)(iii) to read as
follows:

§344.3 Subscription for purchase.
* * * * *

b * * *

3 * * *

(iii) An interest rate cannot be
changed to a rate that exceeds the
maximum interest rate in the table that
was in effect for a security of
comparable maturity on the date the
initial subscription was submitted,
unless the issuer obtains a higher rate by
canceling and resubscribing in
compliance with the provisions of
§344.3(b)(1).

* * * * *

[FR Doc. 97-23422 Filed 8-29-97; 12:14 pm]
BILLING CODE 4810-39-U

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 311

OSD Privacy Program

AGENCY: Office of the Secretary, DOD.
ACTION: Final rule.

SUMMARY: In accordance with the
Privacy Act of 1974, the Office of the
Secretary of Defense (OSD) exempts a
system of records, DFM&P 26, entitled
Vietnamese Commandos Compensation
Files, from certain provisions of 5 U.S.C.
552a. Exemption is needed to comply
with the prohibition against disclosure
of properly classified portions of this
record system.

DATES: Effective: August 25, 1997.

FOR FURTHER INFORMATION CONTACT: Mr.
David Bosworth at (703) 695-0970.
SUPPLEMENTARY INFORMATION:

The proposed rule was published on
June 25, 1997, at 62 FR 34187. No
comments were received, therefore, the
rule is being adopted as published.
Executive Order 12866. It has been
determined that this Privacy Act rule for
the Department of Defense does not
constitute ‘significant regulatory action’.
Analysis of the rule indicates that it
does not have an annual effect on the
economy of $100 million or more; does
not create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; does not
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; does not raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866.

Regulatory Flexibility Act. It has been
determined that this Privacy Act rule for
the Department of Defense does not
have significant economic impact on a
substantial number of small entities
because it is concerned only with the
administration of Privacy Act systems of
records within the Department of
Defense.

Paperwork Reduction Act. It has been
determined that this Privacy Act rule for
the Department of Defense imposes no
information requirements beyond the
Department of Defense and that the
information collected within the
Department of Defense is necessary and
consistent with 5 U.S.C. 552a, known as
the Privacy Act, and 44 U.S.C. Chapter
35.

The proposed rule was published on
June 25, 1997, at 62 FR 34187. No
comments were received, therefore, the
rule is being adopted as published.

List of Subjects in 32 CFR part 311

Privacy.

Accordingly, 32 CFR part 311 is
amended as follows:

1. The authority citation for 32 CFR
part 311 continues to read as follows:

Authority: Pub.L. 93-579, 88 Stat 1896 (5
U.S.C.552a).

2. Section 311.7 is amended by
adding paragraphs (c)(10)(i) through
(c)(10)(iii) to read as follows:

§ 311.7 Procedures for exemptions.
* * * * *

(c) Specific exemptions. * * *
(10) System identifier and name:

DFEMP 26, Vietnamese Commando
Compensation Files.

(i) Exemption: Information classified
under E.O. 12958, as implemented by
DoD 5200.1-R, may be exempt pursuant
to 5 U.S.C. 552a(k)(1).

(ii) Authority: 5 U.S.C. 552a(k)(1).

(iii) Reasons: From subsection 5
U.S.C. 552a(d) because granting access
to information that is properly classified
pursuant to E.O. 12958, as implemented
by DoD 5200.1-R, may cause damage to

the national security.
Dated: August 28, 1997.

L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense

[FR Doc. 97-23295 Filed 9-2-97; 8:45 am]
BILLING CODE 5000-04-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 151
[CGD 97-015]
RIN 2115-AF43

Antarctic Treaty Environmental
Protection Protocol

AGENCY: Coast Guard.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: On April 14, 1997, the Coast
Guard published a direct final rule (62
FR 18043; CGD 97-015). This direct
final rule notified the public of the
Coast Guard’s intent to establish
regulations to implement the Antarctic
Science, Tourism, and Conservation Act
of 1996. These regulations should guide
U.S. owned and/or operated vessels to
properly prepare for voyages in the
Antarctic. They also harmonize U.S.
regulations with international
standards, and improve preparedness to
respond to a spill. The Coast Guard has
not received an adverse comment, or
notice of intent to submit an adverse
comment, objecting to this rule as
written. Therefore, this rule will go into
effect as scheduled.

DATES: The effective date of the direct
final rule is confirmed as September 30,
1997.

FOR FURTHER INFORMATION CONTACT:
LCDR Ray Perry, Project Manager, Office
of Environmental Standards (G—-MSO),
telephone (202) 267-2714.

Dated: August 22, 1997.
R.C. North,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Marine Safety and
Environmental Protection.

[FR Doc. 97—23348 Filed 8-28-97; 3:15 pm]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IL117-2; FRL 5886-9]

Approval and Promulgation of
Implementation Plans; lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; withdrawal.

SUMMARY: On July 14, 1997 (62 FR
37494), the EPA approved Illinois’ July
14, 1997, submittal of Rate-of-Progress
plans to reduce Volatile Organic
Compounds emissions in the Chicago
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and Metro-East St. Louis areas by 15
percent (%) by November 15, 1996,
contingency plans to reduce VOC
emissions by an additional 3% beyond
the ROP plans, and transportation
control measures for the Metro-East St.
Louis area as revisions to the Illinois
State Implementation Plan (SIP). The
EPA is withdrawing this final rule due
to receipt of adverse comments. In a
subsequent final rule EPA will
summarize and respond to the
comments received and announce final
rulemaking action on these requested
Illinois SIP revisions.

EFFECTIVE DATE: September 3, 1997.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the following location:
U.S. Environmental Protection Agency,
Region 5, Air Programs Branch, 77 West
Jackson Boulevard, Chicago, Illinois
60604.

FOR FURTHER INFORMATION CONTACT:
Mark J. Palermo, Environmental
Protection Specialist, Air Programs
Branch (AR-18J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604. Telephone: (312) 886-6082.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations,
Incorporation by reference, Ozone.

Dated: August 19, 1997.

Michelle D. Jordan,
Acting Regional Administrator.

PART 52—[AMENDED]

Therefore the amendments to 40 CFR
part 52 which added §52.726(p),
§52.726(q), and §52.726(r) are
withdrawn.

[FR Doc. 97-23355 Filed 9-2-97; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket No. 96-61, FCC 97-269]

Denial of Petitions for Reconsideration
of Order Regarding Rate Integration

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this Memorandum Opinion
and Order on Reconsideration, the
Federal Communications Commission
(the “Commission”’) denies certain

petitions for reconsideration because the
Commission determines that there is no
basis for granting the petitions, and
dismisses a motion for partial stay or
request for extension because the
motion is moot. The intended effect of
this action is the denial of petitions for
reconsideration, and dismissal of a
motion for partial stay or request for
extension.

EFFECTIVE DATE: July 30, 1997.

FOR FURTHER INFORMATION CONTACT:
William Bailey, Competitive Pricing
Division, at (202) 418-1520.

SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
(the ““Commission”) denies petitions for
reconsideration of its order entitled,
Policy and Rules Concerning the
Interstate, Interexchange Marketplace,
Implementation of Section 254(g) of the
Communications Act of 1934, as
amended, Report and Order, 61 FR
42558 (1996), 11 FCC Rcd 9564 (1996),
filed by GTE Service Corporation, U.S.
West, Inc., American Mobile Satellite
Carriers Subsidiary Corp. (AMSC), and
IT&E Overseas, Inc. insofar as the
petitions raise issues concerning
implementation of the rate integration
requirements of section 254(g) of the
Communications Act of 1934, as
amended. The Commission defers to a
later decision issues raised in other
petitions for reconsideration of the order
concerning implementation of the
geographic rate averaging requirements
of section 254(g) of the Act. The
Commission’s order denies petitions for
reconsideration filed by GTE Service
Corporation and US West, Inc. because
it determines that Congress intended the
Commission to require rate integration
across affiliates. The Commission’s
order denies the petition for
reconsideration filed by AMSC because
it determines that the service provided
by AMSC is covered by section 254(g)
of the Act. Finally, the Commission
denies the petition for partial
reconsideration filed by IT&E Overseas,
Inc. because it determines that IT&E
Overseas, Inc. has failed to demonstrate
that forbearance is justified so that it can
charge higher rates to subscribers in the
Commonwealth of the Northern Mariana
Islands than in Guam. The Commission
also dismisses as moot the Motion for
Partial Stay or Request for Extension
filed by GTE Service Corporation (GTE).

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 97-23188 Filed 9-2-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 575

[Docket No. 94-30, Notice ]

RIN 2127-AF17

Consumer Information Regulations,

Uniform Tire Quality Grading
Standards

ACTION: Final rule: response to petition
for reconsideration.

SUMMARY: This document responds to a
petition for reconsideration of a final
rule of this agency that amended the
Uniform Tire Quality Grading Standards
to establish a new traction grade of
“AA” and to freeze the base course wear
rate of course monitoring tires used in
treadwear testing at its current value.
The petition asked the agency to
exclude the petitioner from the
applicability of the amended base
course wear rate value until the
mandatory compliance date of the
amendments in the final rule. If that
request is not granted, the petitioner
requested a lead time of 2 years
following publication of the final rule.
This document denies the petition,
and reaffirms NHTSA'’s decision both to
maintain the base course wear rate at its
current value and the mandatory
compliance date specified in the final
rule. Further, in response to a number
of inquiries, this document makes it
clear that manufacturers have the option
of early compliance with the
amendments in the final rule.

DATES: The amendments promulgated in
the final rule of September 9, 1996 (61
FR 47437) become effective March 9,
1998. Optional early compliance with
those amendments was permitted
beginning October 9, 1996.

Any petition for reconsideration of
this rule must be received by NHTSA
not later than October 20, 1997.
ADDRESSES: Petitions for reconsideration
should refer to the docket and notice
numbers noted above for this rule and
be submitted to the Docket Section,
National Highway Traffic Safety
Administration, 400 Seventh Street,
S.W., Room 5109, Washington, DC
20590; telephone (202) 366—4949.
Docket room hours are from 9:30 a.m. to
4:00 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:

For technical issues: Mr. Orron Kee,
Chief, Consumer Program Division,
Office of Planning and Consumer
Programs, National Highway Traffic
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Safety Administration, 400 Seventh
Street S.W., Room 5307, Washington,
DC 20590; telephone (202) 366—0846;
Fax (202) 493-2739.

For legal issues: Mr. Walter Myers,
Office of the Chief Counsel, National
Highway Traffic Safety Administration,
400 Seventh Street S.W., Room 5219,
Washington, DC 20590; telephone (202)
366—2992; Fax (202) 366—3820.

SUPPLEMENTARY INFORMATION:
Background

Section 30123(e) of Title 49, United
States Code requires the establishment
of a uniform system for grading motor
vehicle tires to assist consumers in
making informed choices when
purchasing tires. Pursuant to that
congressional mandate, NHTSA
established the Uniform Tire Quality
Grading Standards (UTQGS) at 49 CFR
§575.104. The UTQGS are applicable to
new pneumatic passenger car tires,
except deep tread, winter-type snow
tires, space saver or temporary-use spare
tires, tires with nominal rim diameters
of 10 to 12 inches, and limited
production tires as defined in
§575.104(c)(2).

The UTQGS require tire
manufacturers and brand name owners
to grade and mark their tires with
respect to the tires’ relative performance
in the areas of treadwear, traction, and
temperature resistance. Treadwear
grades are shown by numbers, such as
100, 160, and 200, while traction and
temperature resistance grades are
indicated by the letters A, B, and C,
with A representing the highest
performance rating and C indicating the
lowest.

NHTSA published a final rule on
September 9, 1996 (61 FR 47437) which
amended the UTQGS to add a top-end
rating of “AA” to the current traction
rating categories and to freeze the base
course wear rate (BCWR) for course
monitoring tires (CMTSs) used in
treadwear testing at its current value of
1.34 mils per thousand miles (MPTM).
The final rule specified an effective date
of March 9, 1998.

The Petition

On October 17, 1996 the Japan
Automobile Tire Manufacturers
Association, Inc. JATMA) submitted a
petition for reconsideration of the final
rule asking that NHTSA exclude tires
introduced into the United States prior
to March 9, 1998 from the freezing of
the BCWR at 1.34, and suggesting that
the new rule be applicable to new tire
lines introduced after the effective date
of March 9, 1998 specified in the final
rule. JATMA argued that revision of the

treadwear grade based on a fixed BCWR
value of 1.34 MPTM for tires
manufactured before March 9, 1998 will
result in 2 different traction grades for
the same type of tire being available on
the market at the same time, which
could be confusing and misleading to
consumers. If NHTSA does not grant
that request, JATMA asked that a lead
time of at least 2 years be provided in
the final rule to give them time for
“explanation to the customers and re-
tooling all the production tire molds.”
Agency Decision

The BCWR, its purpose and how it is
calculated, was discussed at length in
both the Notice of Proposed Rulemaking
(NPRM) of May 24, 1995 (60 FR 27472)
and the final rule of September 9, 1996.
To reiterate briefly, CMTs are specially
designed and built to American Society
for Testing and Materials (ASTM)
standard E1136 to be used as the control
in the treadwear testing of candidate
tires. The BCWR is intended to provide
a common baseline for grading
candidate tires by relating all new CMTs
to the original lot of CMTs. In the past,
each new lot of CMTs was tested against
the previous lot and a new BCWR
calculated for the new lot. NHTSA has
noted, however, that over the years the
BCWRs of successive new lots have
steadily declined which, in turn, has
resulted in significant increases in
treadwear grades. Treadwear grades
have increased to the extent that the
agency believes that they have become
misleading indicators of actual tread life
when compared to tires tested earlier
with higher BCWRs. Based on the belief
that the BCWR calculation is flawed,
NHTSA decided to freeze the BCWR at
its latest value, 1.34 MPTM, to arrest the
inflation in treadwear grades. Other
benefits include elimination of the
expense of testing and calibrating each
new lot of CMTs, reduction in the
procurement and storage of CMTs for
resale, and the environmental benefits
of eliminating at least one test convoy
per year.

The BCWR value has not been
specified in the UTQGS in the past
because, as explained above, the BCWR
has been recalculated for each new lot.
The agency has historically sold CMTs
to tire manufacturers and test
laboratories for their own testing
purposes, each time advising those
purchasers of the BCWR for that lot. The
periodic changing of the BCWR has not
in the past obligated tire manufacturers
to change the treadwear grade of an
existing tire line that was tested at an
earlier time, regardless of the BCWR
value in effect at the time, so long as the
tire design and compounding of that

line remains unchanged. The freezing of
the BCWR does not alter the obligations
of the tire manufacturers. Thus, tires of
the same line but with different
treadwear grades should not appear
simultaneously on store shelves. If that
situation does occur, however, it should
present neither a new nor significant
problem for tire manufacturers and
retailers.

With respect to JATMA's suggestion
that the freezing of the BCWR be
applicable to new tire lines marketed
after the mandatory compliance date of
March 9, 1998, NHTSA points out that,
as explained above, the BCWRs of each
new lot of CMTs in the past has been
recalculated and those BCWRs have
been utilized in the testing of both
CMTs and candidate tires. The current
BCWR value of 1.34 MPTM was
calculated for the latest lot of CMTs
procured and tested in 1995. Thus, that
value would have been assigned to
those CMTs and used by NHTSA,
manufacturers, and test facilities in any
case. The agency’s action in freezing the
BCWR at that value only made that
figure permanent instead of temporary.

In view of the above discussion, the
agency denies JATMA'’s request to delay
the effective date for the freezing of the
BCWR.

With respect to the JATMA's
alternative request to provide a lead
time of 2 years after publication of the
final rule, the agency also addressed this
issue in the final rule, explaining that a
lead time of 18 months

[S]hould permit new labels and brochures
to be prepared and printed in accordance
with the normal business cycle, without
undue scrappage of obsolete material. With
respect to changing tire molds, the agency
notes that since an AA rating is optional, tire
manufacturers have an unlimited time in
which to change molds on qualifying tire
lines, if they decide to rate their tires with
a traction grade of AA at all.

(61 FR at 47441) (emphasis added). The
agency continues to believe that a lead
time of 18 months is ample time in
which to phase in new tire molds for
those manufacturers that want to
develop and market tires with an AA
traction grade and to phase in new tread
labels and point-of-sale brochures
explaining the new AA traction grade.

The agency notes that no one else has
objected to or opposed the 18-month
lead time specified in the final rule as
being inadequate. On the contrary, a
number of tire manufacturers have
expressed an intent to market new tire
lines with AA traction grades before the
March 9, 1998 effective date, and want
to start testing and preparing molds,
tread labels, and advertising campaigns
now. Several, however, expressed
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confusion as to whether the final rule
permitted early compliance.

In reviewing the final rule, NHTSA
recognizes that an ambiguity could
reasonably exist as to the permissibility
of early compliance. In drafting the final
rule, NHTSA was aware of a number of
comments on the NPRM addressing
various difficulties in complying with
the traction proposals and the added
costs involved. To minimize costs and
any compliance difficulties, the agency
specified an effective date of 18 months
so that manufacturers could phase in
compliance in the normal course of
changing tire molds and updating tread
labels, sales brochures, and advertising
materials (see above quote from the final
rule at 61 FR 47441). In addition, in
discussing the cost/benefits of the AA
rating, the agency stated at 61 FR 47442:

The addition of an AA traction grade will
not require any additional testing by
manufacturers. Further, as previously noted,
the assessing of an AA traction grade is
optional for manufacturers. Accordingly, any
costs associated with changing tire molds to
show an AA grade can be phased in at the
manufacturers’ convenience and during the

regular course of reworking the molds for
their tire lines (emphasis added).

In summary, the agency’s action in
freezing the BCWR at 1.34 MPTM was
primarily intended to arrest the
treadwear grade creep that has been
occurring over the past several years.
Since the BCWR for the latest lot of
CMTs, calculated at 1.34 MPTM in
1995, would have been assigned to that
lot and used by NHTSA, manufacturers,
and test facilities in any case, and
because no retesting or regrading is
required as a result of that action, the
agency sees no need to delay the
freezing of the BCWR. Accordingly,
NHTSA denies JATMA'’s request.

With respect to the effective date, the
amendments promulgated by the final
rule permitted but did not require tire
manufacturers to assign an AA traction
grade to their tire lines that demonstrate
traction characteristics higher than
0.54p on wet asphalt and higher than
0.38u on wet concrete. The only
mandatory requirement imposed by the
final rule was an explanation of the AA
grade to be added to the tread label
required by §575.104(d)(1)(i)(B)(2),
along with the required explanation of

the other grading categories. In drafting
the final rule, the agency considered the
preamble language quoted and
emphasized above sufficiently clear to
express the agency’s intent that
manufacturers could phase in, at their
convenience and in the normal course
of business, compliance with the new
labeling requirement and the
preparation of the molds for the tires
they wanted to grade AA for traction. In
view of the uncertainty as to the
permissibility of early compliance
expressed by some manufacturers,
however, NHTSA declares that early
compliance with the provisions of the
final rule is permitted at any time after
30 days following publication of the
final rule in the Federal Register,
namely October 9, 1996 (see DATES
above).

Authority: 49 U.S.C. §§322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

Issued on August 26, 1997.
Ricardo Martinez,
Administrator.
[FR Doc. 97-23315 Filed 9-2-97; 8:45 am]
BILLING CODE 4910-59-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Part 319
[Docket No. 96—006P]

RIN 0583—-AC 09

Beef or Pork With Barbecue Sauce;
Revision of Standard

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule.

SUMMARY: In response to a petition, the
Food Safety and Inspection Service
(FSIS) is proposing to amend the
Federal meat inspection regulations by
removing meat yield requirements for
the standardized products ‘“‘Beef With
Barbecue Sauce’ and “Pork With
Barbecue Sauce.” The petitioner states
that the current product standard,
promulgated in 1952, places producers
of these products at a competitive
disadvantage because producers of other
meat and sauce products do not have a
cooked meat yield requirement or a raw
meat yield requirement. This action
would provide consistent requirements
for most meat and sauce producers.

DATES: Comments must be received on
or before November 3, 1997.

ADDRESSES: Send an original and two
copies of written comments to: FSIS
Docket Clerk, Docket No. 96—006P,
Room 102, Cotton Annex, 300 12th St.,
SW, Washington, DC 20250. All
comments submitted in response to this
proposal will be available for public
inspection in the FSIS Docket Room,
Room 102, Cotton Annex from 8:30 a.m.
to 4:30 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Robert Post, Acting Director, Facilities,
Equipment, Labeling, and Compound
Review Division, Office of Policy,
Program Development and Evaluation,
Food Safety and Inspection Service,
U.S. Department of Agriculture,
Washington, DC 20250; (202) 418—-8900.

SUPPLEMENTARY INFORMATION:
Background

Section 319.312 of the Federal meat
inspection regulations requires that the
products labeled as “‘Beef With
Barbecue Sauce” and ‘“‘Pork With
Barbecue Sauce’ must contain a
minimum of 50 percent cooked meat of
the species identified on the label, that
the cooked meat must be reduced by
cooking to no more than 70 percent of
the weight of the uncooked meat, and if
uncooked meat is used to produce the
product, the product must contain at
least 72 percent meat computed on the
weight of the uncooked meat.

Meat yield requirements were
originally promulgated for certain
standardized products, e.g., :*‘Hash”
(8319.302), “Corned Beef Hash”
(8319.303) and “‘Beef or Pork with
Barbecue Sauce” (8§ 319.312). Other
similar standardized meat and sauce
products, such as ‘“Meat Stews
(8319.304), “‘Beans with Frankfurters in
Sauce, Sauerkraut with Wieners and
Juice, and similar products” (8 319.309),
and ““‘Beef with Gravy and Gravy with
Beef”” (§319.313), do have minimum
meat content requirements, but do not
require specific cooked or uncooked
meat yields.

FSIS has been petitioned by the
American Meat Institute to amend the
Federal meat inspection regulations by
removing a cooked meat yield
requirement and a raw meat yield
requirement for the standardized
products ‘““‘Beef With Barbecue Sauce”
and ““Pork With Barbecue Sauce.” The
petitioner asserts that the product
standard, promulgated in 1952, does not
reflect the conditions of commercial
marketability of beef or pork with
barbecue sauce in that consumers
readily accept such a sauce with a
minimum meat content without regard
to the amount of liquid in the product.
Further, these obsolete requirements
place producers of these products at a
competitive disadvantage with respect
to manufacturers of similar products,
such as “Beef with Gravy’ who do not
have such requirements. FSIS agrees
with the petitioner in both of these
assertions. FSIS further believes that
clarification of this standard will benefit
the public by providing a clearer
standard of identity and that the public
will better understand the standard.

Executive Order 12866

This proposal is considered not
significant and, therefore, has not been
reviewed by the Office of Management
and Budget.

Effect on Small Entities

The Administrator, FSIS, has
determined that this proposal will not
have a significant impact on a
substantial number of small entities.
The proposal would remove obsolete
meat yield requirements and provide
consistent requirements for producers of
most meat and sauce products.

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform.

This rule (1) preempts all State and
local laws and regulations that are
inconsistent with this rule; (2) has not
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

List of Subjects in 9 CFR Part 319

Meat inspection, Standards of identity
or composition.

For the reasons discussed in the
preamble, FSIS is proposing to amend
Part 319 of the Federal meat inspection
regulations (9 CFR Part 319) as follows:

PART 319—DEFINITIONS AND
STANDARDS OF IDENTITY OR
COMPOSITION

1. The authority citation for part 319
would be revised as follows:

Authority: 7 U.S.C. 450, 1901-1906; 21
U.S.C. 601-695; 7 CFR 2.18, 2.53.

2. Section 319. 312 would be

amended to revise the first sentence to
read as follows:

§319.312 Pork with barbecue sauce and
beef with barbecue sauce.

“Pork with Barbecue Sauce’ and
“Beef with Barbecue Sauce” shall
consist of not less than 50 percent
cooked meat of the species specified on
the label. * * *

Done at Washington, DC, on August 26,
1997.

Thomas J. Billy,

Administrator.

[FR Doc. 97-23248 Filed 9-2-97; 8:45 am]
BILLING CODE 3410-DM-P
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DEPARTMENT OF COMMERCE
International Trade Administration
19 CFR Part 351

Countervailing Duties

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of postponement of
public hearing on proposed
countervailing duty regulations and of
opportunity to file post-hearing
comments.

SUMMARY: The Department of Commerce
(““the Department’’) is postponing the
public hearing on the proposed
countervailing duty regulations
previously scheduled for September 9,
1997. The hearing will now be held on
October 17, 1997. The deadline for filing
post-hearing comments is now October
27, 1997.

DATES: A public hearing will be held at
10:00 on October 17, 1997. The deadline
for filing post-hearing comments is
October 27, 1997.

FOR FURTHER INFORMATION CONTACT:
Jennifer A. Yeske at (202) 482-0189.
SUPPLEMENTARY INFORMATION: On
February 26, 1997, the Department
published proposed countervailing duty
regulations containing changes resulting
from the Uruguay Round Agreements
Act (62 FR 8818). We requested and
received written comments from the
public. On July 21, 1997, we announced
that a public hearing would be held on
September 9, 1997 and that the deadline
for submitting post-hearing comments
was September 19, 1997 (62 FR 38948).
We are now postponing the public
hearing and the comment period.

Hearing

The public hearing on the proposed
countervailing duty regulations will
now be held at 10:00 on October 17,
1997, in room 4830 of the Herbert C.
Hoover Building at Pennsylvania
Avenue and 14th Street, N.W.,
Washington, D.C.

Comments (Format and Number of
Copies)

The Department will accept post-
hearing comments regarding any issues
raised at the hearing or in any written
comments previously submitted to the
Department. The deadline for the
submission of post-hearing comments is
now October 27, 1997. Each person
submitting a comment should include
his or her name and address, and give
reasons for any recommendation. To
facilitate their consideration by the

Department, comments regarding the
proposed regulations should be
submitted in the following format: (1)
identify each comment by reference to
the section and/or paragraph of these
proposed regulations to which the
comment pertains;  (2) begin each
comment on a separate page; (3)
concisely state the issue identified and
discussed in the comment; and (4)
provide a brief summary of the
comment (a maximum of 3 sentences)
and label the section “summary of the
comment.”

To simplify the processing and
distribution of the public comments
pertaining to the Department’s proposed
regulations, parties are encouraged to
submit documents in electronic form
accompanied by an original and three
paper copies. All documents filed in
electronic form must be on DOS
formatted 3.5" diskettes, and must be
prepared in either WordPerfect format
or a format that the WordPerfect
program can convert and import into
WordPerfect. If possible, the Department
would appreciate the documents being
filed in either ASCII format or
WordPerfect, and containing generic
codes. The Department would also
appreciate the use of descriptive
filenames.

Dated: August 27, 1997.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 97-23370 Filed 9-2-97; 8:45 am]
BILLING CODE 3510-DS-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[CA-001-PP; FRL-5885-7]

Clean Air Act Proposed Approval of
Title V Operating Permits Program

Revisions; Santa Barbara County Air
Pollution Control District, California

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
arevision to Rule 1301 of Regulation
XIIl, both as a revision to the federally-
approved State Implementation Plan
(SIP) and as a revision to the title V
operating permit program to be adopted
by the Santa Barbara County Air

11f a comment does not pertain to a particular
proposed regulation, please clearly identify the
comment as ‘“‘Other,” followed by a brief
description of the issue to which the comment
pertains; e.g., “‘Other—Infrastructure.”

Pollution Control District (Santa
Barbara, SBCAPCD, or District). The
District submitted this rule to EPA on
August 11, 1997, and is scheduled to
adopt this rule on September 18, 1997,
for the purpose of allowing Department
of Defense facilities to become exempt
from title V of the Clean Air Act permit
requirements, if the source implements
an emission reduction plan that
achieves a minimum reduction of 10
tons per year of 0zone precursors.
Amended Rule 1301 also identifies 9
stationary source designations for title V
purposes that will apply to a DoD
facility that implements an approved
emission reduction plan. It also allows
the exclusion of emissions from tactical
support equipment and infrastructure
building maintenance equipment from
the emissions used to determine if an
operating permit is required under
District Regulation XIII and title V of the
Clean Air Act.

This proposed rule will create
federally-enforceable requirements for
the emission reduction plan with
specific project milestones for DoD
facilities to meet. The actual emission
reduction plan will also be submitted
for incorporation into the SIP in a future
rulemaking.

DATES: Comments on this proposed
action must be received in writing by
October 3, 1997.

ADDRESSES: Comments must be
submitted to John Walser at EPA, AIR—
3, 75 Hawthorne Street, San Francisco,
CA 94105. Copies of the rules and EPA’s
Technical Support Document for the
amended title V program and
prohibitory rule are available for public
inspection during normal business
hours at the following locations:
Permits Office (AIR-3), Air Division,

U.S. Environmental Protection

Agency, Region IX, 75 Hawthorne

Street, San Francisco, CA 94105
Santa Barbara County Air Pollution

Control District, 26 Castilian Drive B—

23, Goleta, CA 93117
California Air Resources Board, 2020 L

Street, Sacramento, CA 95814
FOR FURTHER INFORMATION CONTACT: John
Walser (telephone 415/744-1257),
Permits Office (AIR-3), Air Division,
U.S. Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105.

SUPPLEMENTARY INFORMATION:
l. Background

On November 1, 1995, EPA published
in the Federal Register a final action of
interim approval for Santa Barbara’s
title V operating permits program (60 FR
55460) in accordance with title V of the
Act (as amended in 1990) and 40 CFR
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part 70 (the title V implementing
regulations). The District rules for title
V are contained in Regulation XIII of the
District Rules and Regulations. On
August 15, 1996, Santa Barbara adopted
revisions to Rule 1301, “Part 70
Operating Permits—General
Information” portion of Regulation XIII.
Rule 1301 is part of Regulation XIII.
These revisions apply to any source that
qualifies as a Part 70 source and meets
the requirements for exclusion of
military tactical support and/or
infrastructure building maintenance
equipment at a Department of Defense
facility. In Santa Barbara County, only
Vandenberg Air Force Base (VAFB)
meets these requirements. The revision
enables VAFB to comply with Rule 370,
the District’s prohibitory rule, which
limits the Base’s potential to emit to
below the title V applicability
thresholds and requires VAFB to reduce
its annual emissions rate of ozone
precursors by at least 10 tons through
the ENVVEST initiative. The rule
revision also includes emission
reduction plan requirements and
milestones to be approved by the
District and made federally-enforceable
by the EPA by incorporating the rule
revisions into the SIP for California, if
EPA finds that the planned emission
reductions are real, quantifiable, surplus
and enforceable.

ENVVEST is a pilot project pursuant
to the 1995 Memorandum of Agreement
between the DoD and EPA on
Regulatory Reinvention Projects testing
innovative approaches to environmental
protection. ENVVEST allows EPA and
the DoD to develop new ways to achieve
better overall environmental
performance at lower costs than
expected under existing regulatory
approaches.

The emission reductions will be
achieved through retrofits of equipment
(mostly boilers rated between 2 and 5
MMBtu/hr) currently exempt from the
permitting process. In lieu of obtaining
a Part 70 permit, VAFB will commit to
use its title V permitting funds to
implement an emission reduction plan
to reduce ozone precursors at the base
by at least 10 tons per year by November
15, 2002.

The District is enabling VAFB to
reprogram funds currently targeted
toward title V compliance to this
pollution prevention project by
modifying the definition of stationary
source to enable Department of Defense
(DoD) facilities (i.e., VAFB) to comply
with Rule 370. This proposed rule
change also includes the project
milestones as outlined in the
Vandenberg ENVVEST Final Project
Agreement (FPA). The proposed

changes are consistent with EPA’s
August 2, 1996 Guidance Memorandum
entitled ‘“Major Source Determinations
for Military Installations under the Air
Toxics, New Source Review, and Title V
Operating Permit Programs of the Clean
Air Act (Act)”, signed by John S. Seitz,
Director, Office of Air Quality Planning
and Standards (*‘Military Guidance”).

The proposed changes also enable the
source to exclude emissions from
equipment meeting the EPA definition
of nonroad engines (see 59 FR 31310
dated June 17, 1994) for Department of
Defense (DoD) facilities that are
participating in the EPA/DoD
Environmental Investment (ENVVEST)
pilot project.

Also, the District, the California Air
Resources Board (CARB) and EPA are
working together to “‘parallel process”
this rule revision consistent with the
procedures outlined in 46 FR 44477 on
September 4, 1981. EPA Region IX will
work closely with CARB and the District
as they develop this regulation and
proceed through the rulemaking
process. CARB, the District, and EPA
will process this rule revision at the
same time and jointly review the
comments. EPA will commence its
official 30-day public review of the
proposed SIP approval of Rule 1301
through this document, which is nearly
concurrent with the District’s 30-day
public notice for adoption of the rule.
This parallel processing approach will
involve much earlier involvement of the
EPA in the SIP revision process and
thereby reduce the amount of time for
processing significantly.

11. Proposed Action

The EPA is proposing to approve the
submitted revisions to the District’s
operating permits program and
incorporate the submitted revisions into
the SIP for California. The District
amended the August 15, 1996 adopted
version of Rule 1301 and resubmitted it
on August 11, 1997. The most recent
revisions, scheduled for adoption on
September 18, 1997 by Santa Barbara,
are being made in order to allow VAFB
participation in the EPA/DoD proposed
ENVVEST pilot project and are not
adopted in response to the program
deficiencies identified by EPA in the
final interim approval action (60 FR
55460).

A. Analysis of Submission

The EPA has evaluated the submitted
rule revision and has determined that it
is consistent with 40 CFR part 70, and
the August 2, 1996 Military Guidance
Memorandum. The following is a brief
analysis of the key regulatory revisions
being acted on in today’s proposed

action. (Please refer to the Technical
Support Document for a more detailed
and complete analysis of the
submission.)

1. Definition of Major Stationary Source

As defined in 40 CFR part 70.2, major
source means any stationary source (or
any group of stationary sources that are
located on one or more contiguous or
adjacent properties, and are under
common control of the same person (or
persons under common control))
belonging to a single major industrial
grouping. A stationary source or group
of stationary sources shall be considered
part of a single industrial grouping if all
of the pollutant emitting activities at
such source or group of sources on
contiguous or adjacent properties belong
to the same Major Group (i.e., all have
the same two-digit code) as described in
the Standard Industrial Classification
Manual, 1987.

VAFB is the only DoD facility in
Santa Barbara County that is subject to
the revisions of the stationary source
definition in District Rule 1301. At
present the installation is defined as one
major stationary source. In accordance
with EPA’s Military Guidance
Memorandum and as part of the
ENVVEST pilot project, the proposed
changes allow VAFB to be considered
nine stationary sources and to
demonstrate that actual emissions for
each source (each under separate
common control, not determined to be
support facilities and have different
two-digit SIC codes) are less than 50
percent of the existing major source
threshold. For the purposes of the
ENVVEST pilot project, EPA has
assumed worst case analysis for
threshold levels and that Santa Barbara
County would be bumped-up from
moderate to serious ozone
nonattaniment status, and therefore the
major source threshold level would
drop from 100 tons/year (moderate) to
50 tons/year (serious).

EPA is proposing approval of the title
V operating permit program revisions
submitted to EPA on August 11, 1997,
both as part of the District’s title V
program and into the SIP. These
revisions do not correct the deficiencies
identified in the November 1, 1995 final
interim approval, and hence, do not
impact Santa Barbara’s interim approval
status.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
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relation to relevant statutory and
regulatory requirements.

I11. Administrative Requirements
A. Docket

Copies of Santa Barbara’s submittal
and other information relied upon for
the direct final actions are contained in
docket number CA—001-PP OPS
maintained at the EPA Regional Office.
The docket is an organized and
complete file of all the information
submitted to, or otherwise considered
by, EPA in the development of this
direct final rulemaking. The docket is
available for public inspection at the
location listed under the ADDRESSES
section of this document.

B. Regulatory Flexibility Act

The EPA’s actions under section 502
of the Act do not create any new
requirements, but simply address
revisions to Santa Barbara’s existing
operating permits program that was
submitted to satisfy the requirements of
40 CFR part 70. Because this action does
not impose any new requirements, it
does not have a significant impact on a
substantial number of small entities.

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated costs to state,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated today does not
include a federal mandate that may
result in estimated costs of $100 million
or more to either state, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under state or local law, and imposes no
new federal requirements. Accordingly,
no additional costs to state, local, or
tribal governments, or to the private
sector, result from this action.

D. Executive Order 12866

The Office of Management and Budget
has exempted this action from review
under Executive Order 12866.

List of Subjects

40 CFR Part 52

Environmental protection, air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Sulfur oxides,
Volatile organic compounds.

40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Operating permits, and Reporting and
recordkeeping requirements.

Dated: August 22, 1997.

John Wise,

Regional Administrator.

[FR Doc. 97-23362 Filed 9-2-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[AD-FRL-5887—4]
RIN 2060-AE56

Proposed Revision of Standards of
Performance for Nitrogen Oxide
Emissions From New Fossil-Fuel Fired
Steam Generating Units; Proposed
Revisions to Reporting Requirements
for Standards of Performance for New
Fossil-Fuel Fired Steam Generating
Units; Proposed Rule

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed revision; extension of
public comment period.

SUMMARY: The EPA is announcing the
extension of the public comment period
on the Proposed Revision of Standards
of Performance for Nitrogen Oxide
Emissions From New Fossil-Fuel Fired
Steam Generating Units and the
Proposed Revisions to Reporting
Requirements for Standards of
Performance for New Fossil-Fuel Fired
Steam Generating Units which were
published on July 9, 1997 (62 FR
36947).

DATES: Comments must be received on
or before October 8, 1997.

ADDRESSES: Comments should be
submitted in duplicate to: U.S.
Environmental Protection Agency, The

Air and Radiation Docket and
Information Center (6102), 401 M Street,
SW, Room 1500, Washington, DC 20460.
Attention Docket Number A—92-71. The
docket may be inspected at the above
address between 8:00 a.m. and 5:30
p.m., Eastern time, on weekdays. A
reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT: Mr.
Jim Eddinger [(919) 541-5426],
Combustion Group, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711.
SUPPLEMENTARY INFORMATION: In
response to a request from several
companies and trade groups, the EPA is
extending the public comment period
from September 8, 1997, to October 8,
1997, on the Proposed Revision of
Standards of Performance for Nitrogen
Oxide Emissions From New Fossil-Fuel
Fired Steam Generating Units and the
Proposed Revisions to Reporting
Requirements for Standards of
Performance for New Fossil-Fuel Fired
Steam Generating Units. The EPA agrees
that an extension of the comment period
will provide for more meaningful,
constructive comments on the proposed
revisions to the standards of
performance.

List of Subjects in 40 CFR Part 60
Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.
Dated: August 27, 1997.
Richard Wilson,

Acting Assistant Administrator for Office of
Air and Radiation.

[FR Doc. 97-23360 Filed 9-2-97; 8:45 am]
BILLING CODE 6560-50-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76

[CS Docket No. 95-184; MM Docket No. 92—
260; FCC 97-304]

Telecommunications Services Inside
Wiring; Cable Home Wiring

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission invites
comments on proposed procedures for
the disposition of cable inside wiring
(including both the cable home wiring
within the premises of the individual
subscriber and the home run wiring
dedicated to an individual subscriber’s
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unit) upon termination of service in
multiple dwelling unit (*“MDU”’)
buildings. This Further Notice of
Proposed Rulemaking (“‘Further
NPRM”) contains proposed or modified
information collections subject to the
Paperwork Reduction Act of 1995
(““PRA”’), Public Law 104-13. It has been
submitted to the Office of Management
and Budget (““OMB”’) for review under
section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies are invited to comment on the
proposed or modified information
collections contained in this
proceeding.

DATES: Comments must be submitted on
or before September 25, 1997 and reply
comments must be submitted on or
before October 2, 1997. Written
comments by the public on the
proposed and/or modified information
collections are due September 25, 1997.
Written comments must be submitted by
OMB on the proposed and/or modified
information collections on or before
November 3, 1997.

ADDRESSES: Comments and reply
comments should be sent to Office of
the Secretary, Federal Communications
Commission, 1919 M Street, NW,
Washington, DC 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the FCC Reference
Center, Room 239, Federal
Communications Commission, 1919 M
Street N.W., Washington D.C. 20554.

In addition to filing comments with
the Secretary, a copy of any comments
on the information collections
contained herein should be submitted to
Judy Boley, Federal Communications
Commission, Room 234, 1919 M Street,
NW, Washington, DC 20554, or via the
Internet to jboley@fcc.gov, and to
Timothy Fain, OMB Desk Officer, 10236
NEOB, 725—17th Street, N.W.,
Washington, DC 20503 or via the
Internet to fain__t@al.eop.gov.

FOR FURTHER INFORMATION CONTACT: Rick
Chessen, Cable Services Bureau, (202)
418-7200. For additional information
concerning the information collections
contained in this Further NPRM, contact
Judy Boley at 202-418-0214, or via the
Internet at jboley@fcc.gov.

Paperwork Reduction Act: This
Further NPRM contains either a
proposed or modified information
collection. The Commission, as part of
its continuing effort to reduce
paperwork burdens, invites the general
public and the Office of Management
and Budget (““OMB’’) to comment on the
information collections contained in
this Further NPRM, as required by the
Paperwork Reduction Act of 1995, Pub.

L. 104-13. Public and agency comments
are due at the same time as other
comments on this Further NPRM; OMB
comments are due November 3, 1997.
Comments should address: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (2) the accuracy of
the Commission’s burden estimates; (3)
ways to enhance the quality, utility, and
clarity of the information collected; and
(4) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Approval Number: 3060—-0692.

Title: Home Wiring Provisions.

Type of Review: Revision of an
existing collection.

Respondents: Individuals; Business
and other for-profit entities.

Number of Respondents: 30,000
(20,000 MVPDs and 10,000 MDU
owners).

Estimated Time Per Response: 5
minutes to 30 minutes.

Total Annual Burden to Respondents:
33,928 hours, calculated as follows:
This collection (3060-0692) previously
only contained information collection
requirements concerning the disposition
of cable home wiring. In addition to
those requirements, it now addresses
proposed notification and election
requirements between MDU owners and
all multichannel video programming
distributors (“**“MVPDs”). Pursuant to the
Paperwork Reduction Act, when
modifying or proposing additional
information collection requirements in
an existing collection, agencies are
obligated to put forth the entire
collection for public comment. 47 CFR
§76.802 Disposition of Cable Home
Wiring. In calculating hour burdens for
the disposition of home wiring, we
make the following estimates: There are
approximately 20,000 MVPDs serving
approximately 72 million subscribers in
the United States. The average rate of
churn (subscriber termination) for all
MVPDs is estimated to be 1% per
month, or 12% per year. MVPDs own
the home wiring in 50% of the
occurrences of voluntary subscriber
termination and subscribers already
own the wiring in the other 50% of
occurrences (e.g., where the MVPD has
charged the subscriber for the wiring
upon installation, has treated the wiring
as belonging to the subscriber for tax
purposes, or where state and/or local
law treats cable home wiring as a
fixture). Where MVPDs own the wiring,
we estimate that they intend to actually
remove the wiring 5% of the time, thus

initiating the disclosure requirement.
We believe in most cases that MVPDs
will choose to abandon the home wiring
because the cost and effort required to
remove the wiring generally outweigh
its value. The burden to disclose the
information at the time of termination
will vary depending on the manner of
disclosure, i.e., by telephone, customer
visit or registered mail. Virtually all
voluntary service terminations are done
by telephone. The estimated average
time consumed in the process of the
MVPD’s disclosure and subscriber’s
election is 5 minutes (.083 hours).
Estimated annual number of
occurrences is 72,000,000 x
12%x50%x5%=216,000. Estimated
annual burden for MVPDs is
216,000%.083 hours=17,928 hours. 47
CFR 876.802 also states that to inform
subscribers of per-foot replacement
costs, MVPDs may develop schedules
based on readily available information;
if the MVVPD chooses to develop such
schedules, it must place them in a
public file and make them available for
public inspection during regular
business hours. We estimate that 50% of
MVPDs will develop cost schedules to
place in their public files. Virtually all
subscribers terminate service via
telephone, with few subscribers
anticipated to review cost schedules on
public file. The annual recordkeeping
burden for cost schedules is estimated
to be 0.5 hours per MVPD. Estimated
annual recordkeeping burden is
20,000x50%x0.5 hours=5,000 hours. 47
CFR §76.804 Disposition of Home Run
Wiring. We estimate the burden for
notification and election requirements
for building-by-building and unit-by-
unit disposition of home run wiring as
described below. Note that these
requirements apply only when an
MVPD owns the home run wiring in a
MDU and does not (or will not at the
conclusion of the notice period) have a
legally enforceable right to remain on
the premises against the wishes of the
entity that owns the common areas of
the MDU or have a legally enforceable
right to maintain any particular home
run wire dedicated to a particular unit
on the premises against the MDU
owner’s wishes. For building-by-
building disposition of home run
wiring, the MDU owner gives the MVPD
a minimum of 90 days’ notice that its
access to the entire building will be
terminated. The MVPD then has 30 days
to elect what it will do with the home
run wiring. Where parties negotiate a
price for the wiring and are unable to
agree on a price, the incumbent MVPD
must make another election between
abandonment or removal of the wiring.
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For unit-by-unit disposition of home
run wiring, an MDU owner must notify
the incumbent MVPD of its decision to
permit multiple MVPDs to compete for
the right to use the individual home run
wires dedicated to each unit. The
incumbent MVPD then has 30 days to
elect what it will do with all of its home
run wires dedicated to a subscriber who
chooses an alternative provider’s
service. According to the Statistical
Abstracts of the United States, 1995 at
733 Table No. 1224, over 28 million
people resided in MDUs with three or
more units in 1993. We therefore
estimate there are currently 30 million
MDU residents and that MDUs house an
average of 50 residents, and so we
estimate that there are approximately
600,000 MDUs in the United States. In
many instances, MVPDs may no longer
own the home run wiring or may
continue to have a legally enforceable
right to remain on the premises. Also,
MDU owners may choose not to
undergo the notice and election process.
The Commission therefore estimates
that there will be 10,000 notices and
12,000 elections made on an annual
basis. The larger amount of elections
accounts for instances when parties are
unable to agree on a price for the sale

of home run wiring, therefore
necessitating an additional election. We
assume all notifications and elections
will be in writing and take an average
burden of 30 minutes (0.5 hours) to
prepare. 22,000 notifications and
electionsx0.5 hours=11,000 hours.

Total Annual Cost to Respondents:
$32,000 estimated as follows: For
operation and maintenance costs, we
estimate that 50% of the 20,000
MVPDSs will annually develop cost
schedules. Recordkeeping expenses for
these schedules is estimated to be $1 per
MVPD. 20,000x50%x$1=%$10,000. Also,
annual stationery and postage costs for
home run wiring disposition
notifications and elections are estimated
to be $1 per occurrence. 22,000
notifications and electionsx$1=%$22,000.
There are no estimated capital and start-
up costs.

Needs and Uses: The various
notification and election requirements
in this collection (3060-0692) are set
forth in order to promote competition
and consumer choice by minimizing
any potential disruption in service to a
subscriber switching video providers.
SUPPLEMENTARY INFORMATION: The
following is a synopsis of the
Commission’s Further NPRM in CS
Docket No 95-184 and MM Docket No.
92-260, adopted August 27, 1997 and
released August 28, 1997. The full text
of this document is available for

inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW,
Washington, DC 20554, and may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (202) 857-3800, 2100 M Street,
NW, Washington, DC 20037.

Synopsis
A. Introduction

1. This Further Notice of Proposed
Rulemaking (‘““Further NPRM”’) sets
forth specific proposals for addressing
certain issues raised in the Notice of
Proposed Rulemaking in CS Docket No.
95-184 (“Inside Wiring NPRM”’) and the
First Order on Reconsideration and
Further Notice of Proposed Rulemaking
in MM Docket 92-260 (“‘Cable Home
Wiring Further NPRM”) regarding
potential changes in our telephone and
cable inside wiring rules. The issues
raised in this Further NPRM are
intended to supplement the issues
already discussed in the Inside Wiring
NPRM and the Cable Home Wiring
Further NPRM.

2. We believe that our inside wiring
rules could more effectively promote
competition and consumer choice, but
we believe that the record would benefit
from additional comment on our
specific proposals. We stress that the
Commission intends to act quickly on
these proposals. The proposals herein
are set forth in great detail and generally
are limited to a single issue: the
disposition of cable inside wiring in
multiple dwelling unit buildings
(“MDUs’") upon termination of service.
In addition, our proposals herein are
similar to a proposal first made by the
Independent Cable &
Telecommunications Association
(“ICTA”) in its initial comments in this
proceeding, described more fully by
ICTA in an ex parte letter to the
Commission, and discussed by
interested parties in ex parte letters.
Accordingly, and in light of the
extensive comments and ex parte
meetings and comments received in
response to the Inside Wiring NPRM
and the Cable Home Wiring Further
NPRM, we have set shorter deadlines
than usual for interested parties to file
comments and reply comments. We ask
parties to refrain from filing comments
that are repetitive of their comments
filed in response to the Inside Wiring
NPRM and the Cable Home Wiring
Further NPRM. All such comments will
be considered as part of the record filed
in response to this Further NPRM to the
extent they remain relevant.

3. Section 16(d) of the Cable
Television Consumer Protection and

Competition Act of 1992 (the 1992
Cable Act”), codified at section 624(i) of
the Communications Act, requires the
Commission to ““prescribe rules
concerning the disposition, after a
subscriber to a cable system terminates
service, of any cable installed by the
cable operator within the premises of
such subscriber.” In February 1993, the
Commission issued a Report and Order
implementing section 624(i) (the “Cable
Wiring Order’’). The Cable Wiring Order
provided that when a subscriber
voluntarily terminates cable service, the
operator is required, if it proposes to
remove the wiring, to inform the
subscriber: (1) That he or she may
purchase the wire; and (2) what the per-
foot charge is. If the subscriber declined
to purchase the home wiring, the
operator was required to remove it
within 30 days or make no subsequent
attempt to remove it or to restrict its use.

4. We further provided that the
subscriber may purchase the cable home
wiring inside his or her premises up to
the demarcation point. As in the
telephone context, a demarcation point
generally is the point at which a service
provider’s system wiring ends and the
customer-controlled wiring begins.
From the customer’s point of view, this
point is significant because it defines
the wiring that he or she may own or
control. For purposes of competition,
the demarcation point is significant
because it defines the point where an
alternative service provider may attach
its wiring to the customer’s wiring in
order to provide service.

5. For MDUs with non-‘““loop-
through” wiring, the cable demarcation
point was set at (or about) 12 inches
outside of where the cable wire enters
the subscriber’s individual dwelling
unit. Generally, in a non-loop-through
configuration, each subscriber in an
MDU has a dedicated line (often called
a “home run”) running to his or her
premises from a common “‘feeder line”
or “‘riser cable” that serves as the source
of video programming signals for the
entire MDU. The riser cable typically
runs vertically in a multi-story building
(e.g., up a stairwell) and connects to the
dedicated home run wiring at a “‘tap” or
“multi-tap,” which extracts portions of
the signal strength from the riser and
distributes individual signals to
subscribers. Depending on the size of
the building, the taps are usually
located in a security box (often called a
“lockbox’’) or utility closet located on
each floor, or at a single point in the
basement. Each time the riser cable
encounters a tap, its signal strength
decreases. In addition, the strength of a
signal diminishes as the signal passes
through the coaxial cable. As a result,
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cable wiring often requires periodic
amplification within an MDU to
maintain picture quality. Amplifiers are
installed at periodic intervals along the
riser based upon the number of taps and
the length of coaxial cable within the
MDU. Non-cable video service providers
typically employ a similar inside wiring
scheme, except that many of them (e.g.,
multichannel multipoint distribution
services (“MMDS”), satellite master
antenna services (“SMATV”’) and direct
broadcast satellite (“‘DBS’’) providers)
use wireless technologies to deliver
their signal to an antenna on the roof of
an MDU, and then run their riser cable
down from the roof to the taps and
dedicated home run wires.

6. In January 1996, the Commission
issued the Cable Home Wiring Further
NPRM and the Inside Wiring NPRM. In
the Cable Home Wiring Further NPRM,
among other things, the Commission
clarified that, during the initial
telephone call in which a subscriber
voluntarily terminates cable service, if
the operator owns and intends to
remove the home wiring, it must inform
the subscriber: (1) That the cable
operator owns the home wiring; (2) that
it intends to remove the home wiring;
(3) that the subscriber has a right to
purchase the home wiring; and (4) what
the per-foot replacement cost and total
charge for the wiring would be,
including the replacement cost for any
passive splitters attached to the wiring
on the subscriber’s side of the
demarcation point. Where an operator
fails to adhere to these procedures, it is
deemed to have relinquished
immediately any and all ownership
interests in the home wiring, and thus,
is not entitled to compensation for the
wiring and may make no subsequent
attempt to remove it or restrict its use.

If the cable operator informs the
subscriber of his or her rights and the
subscriber agrees to purchase the
wiring, constructive ownership over the
home wiring will transfer immediately
to the subscriber, who may authorize a
competing service provider to connect
with and use the home wiring. If, on the
other hand, the subscriber declines to
purchase the home wiring, the operator
has seven business days to remove the
wiring or make no subsequent attempt
to remove it or restrict its use.

7. In the Inside Wiring NPRM, we
sought comment on “‘whether and how
our wiring rules can be structured to
promote competition both in the
markets for multichannel video
programming delivery and in the market
for telephony and advanced
telecommunications services.” In
particular, we requested comment on
whether and where the Commission

should establish a common demarcation
point for wireline communications
networks, whether we should continue
to establish demarcation points based
on the services provided over facilities,
or whether we should create
demarcation points based upon the
nature of the facilities ultimately used to
deliver the service (i.e., narrowband
termination facilities or broadband
termination facilities). We noted that we
‘““recognize that numerous other factors
may affect the proper location of the
cable network’s demarcation point, as
well as one’s control over cable inside
wiring and cable service generally.” We
also sought comment on the “‘legal and
practical impediments faced by
telecommunications service providers
in gaining access to subscribers.”

B. The Competitive Landscape

8. The evidence in this proceeding
leads us to conclude that more is
needed to foster the ability of
subscribers who live in MDUs to choose
among competing service providers.
Based on the record evidence, we
believe that one of the primary
competitive problems in MDUs is the
difficulty for some service providers to
obtain access to the property for the
purpose of running additional home run
wires to subscribers’ units. The record
indicates that MDU property owners
often object to the installation of
multiple home run wires in the
hallways of their properties, for reasons
including aesthetics, space limitations,
the avoidance of disruption and
inconvenience, and the potential for
property damage.

9. We believe that property owners’
resistance to the installation of multiple
sets of home run wiring in their
buildings may deny MDU residents the
ability to choose among competing
service providers, thereby contravening
the purposes of the Communications
Act, and particularly section 624(i),
which was intended to promote
consumer choice and competition by
permitting subscribers to avoid the
disruption of having their home wiring
removed upon voluntary termination
and to subsequently utilize that wiring
for an alternative service. We believe
that the impact is substantial. As of
1990, there were almost 31.5 million
MDUs in the United States, comprising
approximately 28% of the nationwide
housing market. Moreover, the trend
between 1980 and 1990 indicates that
the number of MDUs is growing at a
much faster rate than the number of
single family dwellings. Data also shows
that MDUs make up between 32% and
849% of the housing market in cities

with the greatest numbers of households
receiving cable service.

10. The record does not demonstrate
that the current cable home wiring
rules, having been in place for four
years, provide adequate incentives for
MDU property owners to permit the
installation of multiple home run wires.
We believe that disagreement over
ownership and control of the home run
wire substantially tempers competition.
The record indicates that, where the
property owner or subscriber seeks
another video service provider, instead
of responding to competition through
varied and improved service offerings,
the incumbent provider often invokes
its alleged ownership interest in the
home run wiring. Incumbents invoke
written agreements providing for
continued service, perpetual contracts
entered into by the incumbent and
previous owner, easements emanating
from the incumbent’s installation of the
wiring, assertions that the wiring has
not become a fixture and remains the
personal property of the incumbent, or
that the incumbent’s investment in the
wiring has not been recouped, and oral
understandings regarding the ownership
and continued provision of services.
Written agreements are frequently
unclear, often having been
consummated in an era of an accepted
monopoly, and state and local law as to
their meaning is vague. Invoking any of
these reasons, incumbents often refuse
to sell the home run wiring to the new
provider or to cooperate in any
transition. The property owner or
subscriber is frequently left with an
unclear understanding of why another
provider cannot commence service. The
litigation alternative, an option rarely
conducive to generating competition,
while typically not pursued by the
property owner or subscriber, can be
employed aggressively by the
incumbent. The result is to chill the
competitive environment.

C. Disposition of Home Run Wiring

11. We propose to establish
procedures for building-by-building
disposition of the home run wiring
(where the MDU owner decides to
convert the entire building to a new
video service provider) and for unit-by-
unit disposition of the home run wiring
(where an MDU owner is willing to
permit two or more video service
providers to compete for subscribers on
a unit-by-unit basis) where the MDU
owner wants the alternative provider to
be able to use the existing home run
wiring. We believe that these procedural
mechanisms will not create or destroy
any property rights, but will promote
competition and consumer choice by
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bringing order and certainty to the
disposition of the MDU home run
wiring upon termination of service.

12. In today’s marketplace, alternative
video service providers have no timely
and reliable way of ascertaining whether
they will be able to use the existing
home run wiring upon a change in
service. MDU owners are similarly
unsure of their legal rights. Because of
this uncertainty, an MDU owner seeking
to change providers may be confronted
with choosing among: (1) Allowing the
alternative provider to install
duplicative home run wiring before it
knows whether the incumbent will
abandon the existing home run wiring
when it leaves; (2) waiting to see what
the incumbent does with the home run
wiring when it leaves the building,
risking a potential disruption in service
to its residents; (3) staying with the
incumbent provider; or (4) allowing the
alternative provider to use the home run
wiring and risking litigation. The
proposed procedures are intended to
provide all parties sufficient notice and
certainty of whether and how the
existing home run wiring will be made
available to the alternative video service
provider so that a change in service can
occur efficiently. We tentatively
conclude that establishing rules
governing the disposition of the MDU
home run wiring will represent a
substantial step toward increased
competition in the MDU video
programming service marketplace.

13. We propose that the procedural
mechanisms described below would
apply only where the incumbent
provider no longer has an enforceable
legal right to remain on the premises
against the will of the MDU owner. In
other words, these procedures would
not apply where the incumbent provider
has a contractual, statutory or common
law right to maintain its home run
wiring on the property. In the building-
by-building context, the procedures
below would not apply where the
incumbent provider has a legally
enforceable right to maintain its home
run wiring on the premises against the
MDU owner’s wishes and prevent any
third party from using the wiring; in the
unit-by-unit context, the procedures
below would not apply where the
incumbent provider has a legally
enforceable right to keep a particular
home run wire dedicated to a particular
unit (not including the wiring on the
subscriber’s side of the demarcation
point) on the premises against the
property owner’s wishes. We are not
proposing to preempt an incumbent’s
ability to rely upon any rights it may
have under state law. We seek comment
on the impact of this condition on the

efficacy of our proposal, and how any
adverse effects should be addressed. In
particular, we seek comment on
whether the Commission can and
should create any presumptions or other
mechanisms regarding the relative rights
of the parties if the incumbent’s right to
maintain its home run wiring on the
premises is disputed. For example, we
seek comment on a presumption that
the incumbent does not possess an
enforceable legal right to maintain its
home wiring on the premises (and
therefore that our proposed procedures
would apply), unless the incumbent can
adduce a clear contractual or statutory
right to remain.

i. Building-by-Building Disposition of
Home Run Wiring

14. We seek comment on the
following proposal: where the
incumbent service provider owns the
home run wiring in an MDU and does
not (or will not at the conclusion of the
notice period) have a legally enforceable
right to remain on the premises, and the
MDU owner wants to be able to use the
existing home run wiring for service
from another provider, the MDU owner
may give the incumbent service
provider a minimum of 90 days’ notice
that the provider’s access to the entire
building will be terminated. The
incumbent provider would then have 30
days to notify the MDU owner in
writing of its election to do one of the
following for all the home run wiring
inside the MDU: (1) To remove the
wiring and restore the MDU to its prior
condition by the end of the 90-day
notice period; (2) to abandon and not
disable the wiring at the end of the 90-
day notice period; or (3) to sell the
wiring to the MDU owner. If the
incumbent provider elects to remove or
abandon the wiring, and it intends to
terminate service before the end of the
90-day notice period, the incumbent
provider would be required to notify the
MDU owner at the time of this election
of the date on which it intends to
terminate service. If the MDU owner
refuses to purchase the home run
wiring, the alternative video service
provider may purchase it.

15. We are concerned that an
incumbent provider may initially elect
to remove its home run wiring and then
decide to abandon it. Such conduct
could put the alternative service
provider to the unnecessary burden and
expense of installing a second set of
home run wires when the incumbent
has no intention of removing the
existing wiring. We seek comment on
whether to adopt penalties for
incumbent providers that elect to

remove their home run wiring and then
fail to do so.

16. Where the incumbent provider
elects to sell the home run wiring, our
preference is to let the parties negotiate
the price of the wiring. We seek
comment on whether market forces
would provide adequate incentives for
the parties to reach a reasonable price.
If market forces are insufficient, we seek
comment on how a reasonable price
should be established. For instance, we
seek comment on whether: (1) The
Commission should establish broad
guidelines within which negotiations
would occur (e.g., a reasonable price
should be more than a nominal amount
but should not include the incumbent
provider’s lost opportunity costs); (2)
the price should be left to negotiations
between the parties but the Commission
should establish a default price if the
parties cannot reach an agreement; or (3)
the Commission should establish a
general rule or formula for determining
a reasonable price. If parties believe that
the Commission should establish
guidelines, a default price, a general
rule or formula, we seek comment on
the type of guidelines, default price,
general rule or formula that should be
established.

17. We propose that, if the parties
negotiate a price, they would have 30
days from the date of election to
negotiate a price for the home run
wiring. The parties could also negotiate
to purchase additional wiring (e.g., riser
cables) at their option. If the parties are
unable to agree on a price, the
incumbent would be required to elect to
either abandon or remove the wiring
and notify the MDU owner at the time
of this election if and when it intends
to terminate service before the end of
the 90-day notice period. If the
incumbent service provider elects to
abandon its wiring at this point, the
abandonment would become effective at
the end of the 90-day notice period or
upon service termination, whichever
occurs first. Similarly, if the incumbent
elects to remove its wiring and restore
the building to its prior condition, it
would have to do so by the end of the
90-day notice period. If the incumbent
failed to comply with any of the
deadlines established herein, it would
be deemed to have elected to abandon
its home run wiring at the end of the 90-
day notice period.

ii. Unit-by-Unit Disposition of Home
Run Wiring

18. We also seek comment on the
following proposal for unit-by-unit
disposition of home run wiring. Where
the incumbent video service provider
owns the home run wiring in an MDU
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and does not (or will not at the
conclusion of the notice period) have a
legally enforceable right to maintain its
home run wiring on the premises, the
MDU owner may permit multiple
service providers to compete head-to-
head in the building for the right to use
the individual home run wires
dedicated to each unit. We propose that,
where an MDU owner wishes to permit
such head-to-head competition, the
MDU owner must provide at least 60
days’ notice to the incumbent provider
of the owner’s intention to invoke the
following procedure. The incumbent
service provider would then have 30
days to provide the MDU owner with a
written election as to whether, for all of
the incumbent’s home run wires
dedicated to individual subscribers who
may later choose the alternative
provider’s service, it will: (1) remove the
wiring and restore the MDU to its prior
condition; (2) abandon the wiring
without disabling it; or (3) sell the
wiring to the MDU owner. In other
words, the incumbent service provider
would be required to make a single
election for how it will handle the
disposition of individual home run
wires whenever a subscriber wishes to
switch video service providers; that
election would then be implemented
each time an individual subscriber
switches service providers. The
alternative service provider would be
required to make a similar election
within this same 30-day period for any
home run wiring that the alternative
provider subsequently owns (i.e., after
the alternative provider has purchased
the wiring from the current incumbent
provider) and that is solely dedicated to
a subscriber who switches back from the
alternative provider to the incumbent.
We also tentatively conclude that it
would streamline and expedite the
process to permit the alternative service
provider or the MDU owner to act as the
subscriber’s agent in providing notice of
a subscriber’s desire to change services.
We tentatively conclude that
unauthorized changes in service (i.e.,
“slamming’’) are unlikely to occur in
this context; if slamming does occur,
however, we would propose to take
additional steps to protect consumers,
such as requiring proof of agency.

19. As with the proposed building-by-
building procedures, we would prefer to
let the parties negotiate for the sale of
the home run wiring and seek comment
on whether market forces will produce
a reasonable price. If market forces are
not adequate, we seek comment on the
appropriate mechanism for establishing
a reasonable price for the home run
wiring. We propose that, if one or both

of the video service providers elects to
negotiate for the sale of the home run
wiring, the parties have 30 days from
the date of such election to reach an
agreement. During this 30-day
negotiation period, the incumbent, the
MDU owner and/or the new provider
could also work out arrangements for an
up-front lump sum payment in lieu of

a unit-by-unit payment. An up-front
lump sum payment would permit either
service provider to use the home run
wiring to provide service to a subscriber
without the administrative burden of
paying separately for each home run
wire every time a subscriber changes
providers. We also propose that, if the
parties cannot agree on a price, the
incumbent provider would be required
to elect one of the other two options
(i.e., abandonment or removal). If the
incumbent fails to comply with any of
the deadlines established herein, we
propose to treat the home run wiring as
abandoned and permit the alternative
provider to use the home run wiring
immediately to provide service.

20. We propose that, after completion
of this initial process, a provider’s
election would be carried out if and
when the provider is notified either
orally or in writing that a subscriber
wishes to terminate service and that an
alternative service provider intends to
use the existing home run wire to
provide service to that particular
subscriber. At that point, a provider that
has elected to remove its home run
wiring would have seven days to do so
and to restore the building to its prior
condition. We tentatively conclude that
seven days is adequate for removal
because we believe that, unlike in the
building-by-building context, the
provider would only be required to
remove a single home run wire. If the
current service provider has elected to
abandon or sell the wiring, the
abandonment or sale would become
effective seven days from the date it
receives a request for service
termination or upon actual service
termination, whichever occurs first. We
would propose that, if the incumbent
provider intends to terminate service
prior to the end of the seven-day period,
the incumbent would be required to
inform the subscriber or the subscriber’s
agent (whichever is notifying the
incumbent that the subscriber wishes to
terminate service) at the time of the
request for service termination of the
date on which service will be
terminated. In addition, we would
propose to require the incumbent
provider to disconnect the home run
wiring from its lockbox and to leave it
accessible for the new provider by the

end of the seven-day period or within
24 hours of actual service termination,
whichever occurs first.

21. We base the above procedures on
the assumption that the alternative
service provider will have an incentive
to ensure that the incumbent is notified
that the alternative service provider
intends to use the existing home run
wire to provide service. To the extent
this assumption is inaccurate, we seek
comment on how the incumbent’s
election regarding the home run wiring
in the unit-by-unit context should be
triggered efficiently and so as to
minimize disruption of service. If the
subscriber’s service is simply
terminated without any indication that
a competing service provider wishes to
use the home run wiring, the incumbent
service provider would not be required
to carry out its election to sell, remove
or abandon the home run wiring. This
might occur, for instance, where an
MDU tenant is moving out of the
building. In such cases, we do not
believe that it would be appropriate to
require the incumbent to sell, remove or
abandon the home run wiring when it
might have every reasonable expectation
that the next tenant will request its
service. We would propose, however,
that the incumbent provider would be
required to carry out its election with
regard to the home run wiring if and
when it receives notice from a
subsequent tenant (either directly or
through an alternative provider) that the
tenant wishes to use the home run
wiring to receive a competing service.

22. Moreover, we propose that, even
where the incumbent receives a request
for service termination but does not
receive notice that an alternative
provider wishes to use the home run
wiring, the incumbent must follow the
procedures set forth in our cable home
wiring rules—e.g., to offer to sell to the
subscriber any cable home wiring that
the incumbent provider otherwise
intends to remove. First, the required
notice in the unit-by-unit context may
be effected in two stages (i.e., the
subscriber may call to terminate service
and the alternative provider may
separately notify the incumbent that it
wishes to use the home run wiring). We
believe that, in order for the home run
wiring and the home wiring to be
disposed of in a coordinated manner,
our cable home wiring rules must apply
upon any termination of service. In
addition, we believe that subscribers
should have the right to purchase their
home wiring to protect themselves from
unnecessary disruption associated with
removal of home wiring, regardless of
whether they intend to subscribe to an
alternative service.
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iii. Ownership of Home Run Wiring

23. In both the building-by-building
and unit-by-unit approaches, we
propose to give the MDU owner the
initial option to negotiate for ownership
and control of the home run wiring
because the property owner is
responsible for the common areas of a
building, including safety and security
concerns, compliance with building and
electrical codes, maintaining the
aesthetics of the building and balancing
the concerns of all of the residents.
Moreover, vesting ownership of the
home run wiring in the MDU owner, as
opposed to the alternative service
provider, will reduce future transaction
costs since the procedures proposed
herein would not need to be repeated if
service is subsequently switched again.
Nevertheless, we recognize that some
MDU owners may not want to own the
home run wiring in their buildings; we
propose that in such cases the
alternative service provider should be
permitted to purchase the wiring.

24. We do not believe that individual
subscribers would be disadvantaged by
having the MDU owner own the home
run wiring. If a subscriber has the ability
to choose between multiple service
providers in the unit-by-unit context,
the MDU owner has already concluded
that it is willing to permit multiple
service providers on the premises in
order to compete for subscribers. Given
that the MDU owner would have
voluntarily opened its building to
multiple competitors, we do not believe
that the MDU owner would deny a
resident the ability to use the home run
wiring for the resident’s provider of
choice. Furthermore, we believe that, if
the alternative service provider
purchases the home run wiring, that
provider would not be able to act as a
bottleneck and the individual subscriber
would continue to be protected because,
as described herein, the alternative
service provider would also be subject
to these same procedures if and when
the alternative provider’s service is
terminated.

iv. Impact on Incumbent Video Service
Providers

25. We tentatively conclude that cable
operators’ argument that the loss of their
home run wiring eliminates their ability
to provide other telecommunications
services is misplaced. Cable operators’
ability to compete in the telephony
market should be largely unaffected.
The procedures proposed herein apply
where the incumbent has no legally
enforceable right to remain on the
premises and the MDU owner and/or
the individual subscriber has selected

another provider’s package—
notwithstanding the incumbent’s other
telecommunications services. Given
MDU owners’ resistance to the
installation of multiple home run wires,
we tentatively conclude that affording
consumers a choice among various
packages offered by multiple service
providers is better than the current
situation, in which MDU residents often
have no choice at all. Under our
proposal, MDU owners would remain
free to implement the type of multiple-
wire model advocated by the cable
industry by requiring all service
providers to install their own home run
wires.

26. Cable operators also complain that
property owners often act as
‘““‘gatekeepers” in selecting a service
provider and pursue their own interests
rather than the interests of their
residents. While we acknowledge how
these circumstances can exist, we
tentatively conclude that where the real
estate market is competitive, it will
discourage MDU owners from ignoring
their residents’ interests. In addition,
the rules we propose do not grant MDU
owners any additional rights, but simply
establish a procedural mechanism for
MDU owners to enforce rights they
already have. Moreover, in the unit-by-
unit context, the MDU owner would be
expanding its residents’ choices, not
restricting them.

v. Application of Procedural Framework

27. In both the building-by-building
and unit-by-unit contexts, one of our
goals is to promote competition and
consumer choice by minimizing any
potential disruption in service to a
subscriber switching video service
providers. To that end, we have
proposed certain rules herein designed
to give the subscriber reasonable notice
if and when his or her service will be
terminated prior to the end of the
applicable notice period. In addition,
we would propose to adopt a general
rule requiring the parties to cooperate to
ensure as seamless a transition as
possible. We seek comment on whether
it is necessary to promulgate such a
rule, or whether a provider’s desire to
win the subscriber back will compel the
provider to cooperate during the
transition period.

28. We also propose that the above
procedural mechanisms would apply
regardless of the identity of the
incumbent video service provider
involved. While initially this incumbent
would commonly be a cable operator, it
could also be a SMATYV provider, an
MMDS provider, a DBS provider or
others.

vi. Statutory Authority

29. We believe that the Commission
has authority under sections 4(i) and
303(r) of the Communications Act to
establish procedures for the disposition
of MDU home run wiring upon
termination of service. Section 4(i)
permits the Commission to “perform
any and all acts, make such rules and
regulations, and issue such orders, not
inconsistent with this Act, as may be
necessary in the execution of its
functions.” The Commission may
properly take action under section 4(i)
even if such action is not expressly
authorized by the Communications Act,
as long as the action is not expressly
prohibited by the Act and is necessary
to the effective performance of the
Commission’s functions. We propose to
invoke section 4(i) here because the law
does not expressly prohibit the
Commission from adopting procedures
regarding the disposition of home run
wiring and because affording the widest
range of competitive opportunities is
necessary to effectuate the purposes of
the Communications Act.

30. Section 4(i) has been held to
justify various Commission regulations
that were not within explicit grants of
authority. In these cases, the courts
found that the Commission’s regulations
were not inconsistent with the
Communications Act because they did
not contravene an express prohibition or
requirement of the Act, and were
reasonably “necessary and proper’’ for
the execution of the agency’s
enumerated powers. Most recently, in
Mobile Communications Corp. v. FCC,
the United States Court of Appeals for
the District of Columbia Circuit
acknowledged the Commission’s
authority under section 4(i) to regulate
even where the Communications Act
does not explicitly authorize such
action. In that case, the D.C. Circuit held
that the Commission had authority
under 4(i) to require Mtel, which held
a pioneer’s preference, to pay for a
narrowband personal communications
service (“‘PCS”) license, despite the fact
that the Act did not specifically
authorize the Commission to charge a
price for a license granted to a pioneer’s
preference holder. The court denied
Mtel’s argument that the Commission’s
action was inconsistent with the
Communications Act and therefore not
within the Commission’s section 4(i)
power. Mtel argued that Congress’
explicit grant of authority to the
Commission to collect certain fees and
to conduct auctions for specified types
of licenses denied the Commission
authority to impose other fees. The
court found Mtel’s reliance on the
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expressio unius maxim—that the
expression of one is the exclusion of
other—misplaced. According to the
court, “[t]he maxim ‘has little force in
the administrative setting,” where we
defer to an agency’s interpretation of a
statute unless Congress has ‘directly
spoken to the precise question at
issue.””” The court also denied Mtel’s
argument that, in the absence of an
affirmative statutory mandate to support
the payment requirement, the
Commission’s action was not ‘‘necessary
in the execution of [the Commission’s]
functions,” as required by section 4(i).

31. Applying these principles here,
we conclude that the Commission is
authorized under section 4(i) to
establish procedures regarding the
disposition of MDU home run wiring
upon termination of service. First,
establishing rules regarding the
disposition of the home run wiring
upon termination is necessary to the
execution of the Commission’s
functions. As noted above, section
624(i) directs the Commission to
prescribe rules regarding the disposition
of wiring within a subscriber’s premises
in order to promote consumer choice
and competition by permitting
subscribers to avoid the disruption of
having their home wiring removed upon
voluntary termination and to
subsequently utilize that wiring for an
alternative service. We believe that,
under our current rules, we cannot fully
meet those objectives in the MDU
context because, as described above,
MDU owners often will not permit
multiple home run wires to be installed
in their buildings. In order to promote
consumer choice and competition, we
therefore propose to prescribe
additional rules regarding the
disposition of the existing home run
wiring upon termination of service.

32. Further, we propose to premise
our decision to establish procedures
regarding the disposition of home run
wiring in MDUs on the Communications
Act’s fundamental purpose of
“regulating interstate and foreign
commerce in communication by wire
and radio so as to make available, so far
as possible, to all people of the United
States * * * arapid, efficient, Nation-
wide, and world-wide wire and radio
communications service * * *.”
Moreover, we propose to premise our
decision on the pervasive regulatory
structure Congress established regarding
cable communications, the goal of
which is to replicate or encourage
competitive conditions. Section 601 of
the Communications Act states that one
of the purposes of Title VI is to promote
competition in cable communications.
Due to the lack of competitive

alternatives in multichannel video
programming services, Congress has
authorized the Commission to ensure
that basic cable services, including
equipment, are available at reasonable
rates, to ensure that cable programming
service rates are not unreasonable, and
to establish standards whereby cable
operators fulfill customer service
requirements.

33. We believe that establishing
procedures regarding the disposition of
MDU home run wiring will assist the
Commission in discharging its statutory
obligations under section 623(b) and its
overall responsibility to pursue
Congress’ preference for competition
stated in the 1992 Cable Act. Section
623(b) of the Communications Act
requires the Commission to prescribe
rules to ensure that rates for basic cable
service are ‘‘reasonable’” and that such
regulations “‘shall include standards to
establish, on the basis of actual cost, the
price or rate for * * * installation and
lease of equipment used by subscribers
* * *" The regulations authorized by
section 623(b) cover “‘equipment used
by subscribers to receive the basic cable
service tier, including * * * equipment
as is required to access programming
* * * The term “equipment” under
section 623(b) includes cable inside
wiring. This extensive authority seeks to
foster enhanced services to the
subscriber at reasonable prices.

34. We believe that establishing the
above procedures regarding the
disposition of MDU home run wiring is
necessary to fulfill section 623(b)’s
mandate of reasonable basic cable rates.
We believe that these procedures will
provide advance certainty for property
owners, alternative video service
providers and subscribers regarding the
disposition of the home run wiring
when the existing service is terminated,
thereby alleviating current
circumstances that deter the property
owner from considering alternative
service providers and fostering
competition among service providers.
We believe that such competitive choice
will exert a restraining influence on
rates as service providers compete for
the opportunity to serve the entire
building or individual subscribers.

35. Moreover, in the 1992 Cable Act,
Congress specifically embraced a
“[p]reference for competition’ over
regulation in setting rates for cable
services. Fostering competition among
service providers through the adoption
of rules regarding the disposition of
MDU home run wiring is a fundamental
means to ensure that cable service rates
remain ‘“‘reasonable.” The legislative
history of section 623(b) states that
Congress agreed that “[r]ather than

requiring the Commission to adopt a
formula to establish the price for
equipment, the Commission is given the
authority to choose the best method of
accomplishing the goals of this
legislation.” We therefore find that it is
within our scope of authority under the
1992 Cable Act to establish procedural
mechanisms that encourage reasonable
rates through a competitive
environment rather than a regulatory
one.

36. Finally, we believe that our
proposed approach would help to fulfill
Congress’ mandate in the 1996 Act to
“provide for a pro-competitive, de-
regulatory national policy framework
designed to accelerate rapidly private
sector deployment of advanced
telecommunications and information
technologies and services to all
Americans.” We believe that adoption
of the above procedural mechanisms
would enhance competition, fostering
the deployment of innovative
technologies and expanded services.

37. We believe that the above
provisions authorize the Commission
not only to establish regulations
duplicating the behavior of a
competitive market, but to take actions
that prompt the evolution of a true
competitive environment. Based on the
record before us, we find that failing to
establish such procedures would
continue existing barriers to competitive
choice for individuals residing in
MDUs. Individuals residing in MDUs
often are currently limited to receiving
service from only one provider.
Although we recognize that subscriber
choice would be enhanced by the use of
multiple wires, we do not believe that
requiring MDU owners to permit
multiple wires is a viable option at this
point in time. We believe that the
inability of the MDU owner to use the
existing home run wiring deters
consideration of alternative providers,
and that providing certainty with regard
to the disposition of the MDU home run
wiring provides a reasonable means of
increasing choice and promoting
competition.

38. We also conclude that, in
accordance with the second part of
section 4(i), the procedural mechanisms
we are proposing are not inconsistent
with any provision of the law. Nothing
in the language of section 624(i)
prohibits the Commission from adopting
rules concerning wiring outside the
subscriber’s premises. This is not a
circumstance where the general canon
of statutory construction, the “‘specific
governs the general,” applies. The
courts have found this canon applicable
only where there “is an ‘inescapable
conflict’ between the specific provision
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and the general provision.” Section
624(i) does not expressly prohibit the
Commission from adopting rules
affecting home run wiring. Thus, we
tentatively conclude that there is no
“inescapable conflict” between section
624(i) and the procedures discussed
below. To the contrary, as described
above, we believe that the rules we are
proposing will further promote section
624(i)’s underlying purpose of
promoting consumer choice and
competition by permitting subscribers to
use their existing home wiring to
receive an alternative video
programming service. Finally, as the
Mtel court found, the expressio unius
maxim—that the expression of one is
the exclusion of other—** ‘has little force
in the administrative setting,” where we
defer to an agency’s interpretation of a
statute unless Congress has ‘directly
spoken to the precise question at
issue.”” Indeed, the Mtel court stated:
“[W]e think the nature of Congress’s
auction authorization more supports
than undermines the Commission’s
decision here.”

39. While the legislative history of
section 624(i) indicates that Congress
was concerned about the potential for
theft of service and signal leakage, we
believe that the rules we are proposing
would not have an adverse impact on
those concerns. First, we do not believe
that the procedural mechanisms we are
proposing will increase the frequency of
service theft; a provider’s control over
its network security is unaffected by our
rules. Our proposed rules do not give
the MDU owner, the alternative service
provider or the subscriber access to the
incumbent’s riser cable or lockbox.
Second, our proposed rules would not
affect the service provider’s signal
leakage responsibilities. It would remain
the duty of the provider to protect
against signal leakage while it is
providing service, regardless of who
owns the home run wiring in the
building.

40. We also think that cable operator
reliance on the “Joint Use” provision of
the 1996 Act (codified at section
652(d)(2) of the Communications Act) as
evidence of Congress’ intent that cable
operators retain ownership and control
of the home run wiring is misplaced.
Section 652(d)(2) provides generally
that a LEC may obtain permission from
the cable operator to use that part of the
transmission facilities extending from
the last multi-user terminal to the
premises of the end user, and that such
use must be reasonably limited in scope
and duration. Cable operators assert that
this provision invests them with
ownership and control of all cable
wiring outside the subscriber

demarcation point, including the home
run wiring, even after a subscriber
terminates service, as Congress
otherwise would not have established
rules allowing cable operators to set the
terms and conditions for a LEC’s use of
the facilities.

41. We disagree. Notably, section
652(d)(2) is entitled “‘Joint Use,”
indicating Congress” intent for the
provision to govern only the joint use of
the facilities by a cable operator and a
local exchange carrier. It is an exception
to the general prohibition in section
652(c) on joint ventures or partnerships
between cable operators and LECs that
serve the same market area. We believe
that section 652(d)(2) does not constrain
our authority to establish procedures
governing the disposition of the home
run wiring because the provision only
addresses use of the wiring while the
cable operator continues to own or use
the facilities. Here, the procedural
mechanisms would not apply until the
cable operator has no legally enforceable
right to remain on the premises and the
MDU owner and/or subscriber
terminates the operator’s service.

42. Additionally, we believe that had
Congress intended the ““Joint Use”
provision to govern cable wiring, it
would have placed the provision in
section 624, which sets forth the
existing wiring provisions, rather than
in section 652, which concerns
telephone company-cable television
cross-ownership restrictions. We also
agree with alternative video service
providers that Congress would have
enumerated additional types of
potential users of cable operators’
wiring, other than telephone companies,
if it had intended this provision to cover
uses of the wiring other than the limited
situation of wiring being shared
between a LEC and a cable operator.

43. We believe that we have authority
to apply all our cable inside wiring rules
to all MVPDs, and not just to cable
operators. Section 303(r) of the
Communications Act authorizes the
Commission, as required by public
convenience, interest, or necessity, to
promulgate rules and restrictions, not
inconsistent with law, as may be
necessary to carry out the provisions of
the Act. We believe that applying these
rules to over-the-air video service
providers would be in the public
interest. The same competitive concerns
described above exist regardless of
whether a cable operator or some other
video service provider initially installed
a subscriber’s or an MDU'’s inside
wiring. In addition, we believe that
applying our cable home wiring rules to
MVPDs that are radio licensees would
not be inconsistent with section 624(i)

and would further its purposes, since
subscribers could use their existing
inside wiring to receive an alternative
service. Further, for similar reasons to
those discussed above in proposing
procedures for disposition of the home
run wiring in MDUs for cable operators,
such procedures would not be
inconsistent with section 624(i) if
applied to MVPDs that are radio
licensees.

44. In addition, we tentatively
conclude that we have the authority
under sections 201 to 205 of the
Communications Act to extend our
cable inside wiring rules to common
carriers engaged in the transmission of
video programming. We tentatively
conclude that section 4(i) also invests
the Commission with authority to
expand our rules in this manner with
regard to MVPDs that are neither radio
licensees nor common carriers. Again,
we tentatively conclude that the same
competitive concerns are present
regardless of the type of service provider
that initially installs the broadband
inside wiring. In addition, we
tentatively conclude that such an
extension of our rules is necessary in
the execution of our functions and is not
inconsistent with the Communications
Act, as described above. To promote
parity among broadband competitors
and to fulfill the directives of the 1992
Cable Act and the 1996 Act, we propose
to apply our cable inside wiring rules to
all MVPDs.

vii. Constitutional Arguments

45. We tentatively conclude that the
procedural mechanisms we have
proposed do not constitute an
impermissible “taking’” under the Fifth
Amendment. First, there is no forced
taking of the incumbent’s physical
property, since the incumbent has a
reasonable opportunity to remove,
abandon, or sell the wiring. If the
incumbent fails to act within the
reasonable periods set forth and its
wiring is deemed abandoned, it is the
operator’s failure to act, not the
Commission’s rule, that would
extinguish the cable operator’s rights.
The Fifth Amendment cannot be
construed to allow a service provider
with no contractual or other legal right
to remain on a person’s property to
leave its wiring on the property
indefinitely and prohibit the property
owner from using it. In addition, there
can be no taking of the incumbent’s
access rights because the procedures
expressly apply only where the
incumbent does not have a contractual,
statutory or other legal right to maintain
its wiring on the premises. We seek
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comment on these tentative
conclusions.

D. Disposition of Cable Home Wiring

46. We believe that fostering
competitive choice in MDUs requires
the coordinated disposition of two
segments of cable wiring: (1) The home
run wiring from the point where the
wiring becomes devoted to an
individual unit to the cable demarcation
point; and (2) the cable home wiring
from the demarcation point to the
subscriber’s television set or other
customer premises equipment. Without
clear and predictable rules for the
disposition of each of these segments,
an alternative provider’s ability to
convince an MDU owner or individual
subscriber to switch services could be
significantly compromised. The
procedural framework proposed above
addressed the disposition of MDU home
run wiring. Here, we set forth a specific
proposal on how to address certain
issues regarding the disposition of MDU
cable home wiring. We believe that
these rules will promote competition
and consumer choice by providing a
comprehensive and workable
framework for the disposition of MDU
cable wiring.

47. As in the context of home run
wiring, we propose that these home
wiring procedural mechanisms apply
regardless of the identity of the
incumbent video service provider
involved. While initially this incumbent
would commonly be a cable operator, it
could also be a SMATYV provider, an
MMDS provider, a DBS provider or
others. We tentatively conclude that we
have the authority to apply these home
wiring rules to other video service
providers. We request comment on this
proposal.

i. Building-by-Building Disposition of
Home Wiring

48. In the Cable Home Wiring Further
NPRM, we requested comment on,
among other issues, whether, in order to
promote the goals of section 624(i) and
our rules thereunder, the subscriber (on
a non-loop-through wiring
configuration) or the building owner
(with a loop-through wiring
configuration) should be given the
opportunity to purchase the cable home
wiring when the MDU owner terminates
cable service for the entire building.

49. We tentatively conclude that, if
the MDU owner has the legal right,
either by law or by contract, to
terminate the subscriber’s cable service,
the owner terminating service for the
entire building is effectively voluntarily
terminating service on the subscribers’
behalf. We therefore tentatively

conclude that our home wiring rules
would be triggered when an MDU
owner terminates service for the entire
building. We tentatively conclude that
providing the cable operator a single
point of contact (i.e., the MDU owner)
would further the statutory purposes of
minimizing disruption and facilitating
the transfer of service to a competing
video service provider. Because we
believe that it would be impractical and
inefficient for the incumbent provider to
deal with each individual subscriber
regarding the disposition of his or her
cable home wiring when the entire
MDU is switching providers, we
propose to deem the MDU owner to be
acting as the terminating ‘‘subscriber”
for purposes of the disposition of the
cable home wiring within the individual
dwelling unit where the cable home
wiring is not already owned by a
resident. We request comment on this
proposal. Similarly, with regard to bulk
service contracts, we tentatively
conclude that it is logical for the
landlord to be deemed the subscriber,
and thus for the landlord to have the
right to purchase the wiring as provided
in our general rules. We tentatively
conclude, however, that this rule should
not override a bulk service contract that
specifically provides for the disposition
of the wiring upon termination of the
contract.

50. We propose that, when an MDU
owner provides an incumbent provider
with its minimum of 90 days notice that
the incumbent provider’s access to the
entire building will be terminated and
that the MDU owner seeks to use the
home run wiring for another service, the
incumbent provider must, in accordance
with our current home wiring rules, (1)
offer to sell to the MDU owner any
home wiring within the individual
dwelling units which the incumbent
provider owns and intends to remove,
and (2) provide the MDU owner with
the total per-foot replacement cost of
such home wiring. As with the home
run wiring, if the MDU owner declines
to purchase the cable home wiring not
already owned by a resident, the
alternative service provider could elect
to purchase it upon service termination
under our rules.

51. We propose to require that the
MDU owner decide whether it or the
alternative provider will purchase the
cable home wiring and so notify the
incumbent provider no later than 30
days before the termination of access to
the building will become effective. We
propose to modify our current home
wiring rules to allow the incumbent
provider 30 days, rather than the current
seven, to remove all of the cable home
wiring for the entire building. We

believe this is appropriate given the
amount of home wiring that may need
to be removed from an entire building.
We propose that, if the MDU owner and
the alternative service provider decline
to purchase the home wiring, the
incumbent provider would not be
permitted to remove the home wiring
until the date of actual service
termination, i.e., likely 90 days after the
building owner notified the incumbent
that its access to the entire building will
be terminated. Under these
circumstances, we would propose that if
the incumbent provider fails to remove
the home wiring within 30 days of
actual service termination, it could
make no subsequent attempt to remove
the wiring or restrict its use. We request
comment on this proposal.

ii. Unit-by-Unit Disposition of Home
Wiring

52. In the unit-by-unit context, we
propose to continue to apply our rules
permitting terminating subscribers (or
their agents) to purchase the cable home
wiring up to a point approximately 12
inches outside their individual units.
We continue to believe that this is
consistent with the purposes of section
624(i) to promote consumer choice and
competition by permitting subscribers to
avoid the disruption of having their
home wiring removed upon voluntary
termination and to subsequently utilize
that wiring for an alternative service.
We do, however, propose to modify our
rules in two ways. First, as discussed
below, we propose to permit the MDU
owner or the alternative service
provider to purchase the cable home
wiring within each unit if the subscriber
declines, provided that the building
owner timely notifies the incumbent
provider that it or the alternative
provider wants to purchase the home
wiring whenever a subscriber declines.
Second, we propose to change the time
in which an incumbent provider must
remove the home wiring or make no
further effort to use it or restrict its use
from seven business days to seven
calendar days after the individual
subscriber terminates service. We
believe that this minor change is
sufficient time for removal of a single
unit’s cable home wiring, and will avoid
customer confusion by having the time
permitted for the provider to remove the
home wiring within the individual unit
run concurrently with the time
permitted for the provider to remove,
sell or abandon the home run wiring
outside the unit.

53. In the Cable Home Wiring Further
NPRM, we requested comment on
whether the premises owner should
have the right to purchase the cable
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home wiring when a subscriber who
voluntarily terminates cable service
does not own the premises and elects
not to purchase the wiring. We
tentatively conclude that an MDU
owner should be permitted to purchase
the wiring within an individual
dwelling unit based on the per-foot
replacement cost if the individual
subscriber declines to do so. This
approach would preserve the current
subscriber’s rights, and still allow the
building owner to act on behalf of future
tenants, thus promoting competition
and consumer choice. As with the home
run wiring, if the MDU owner declines
to purchase the cable home wiring, the
alternative service provider would be
permitted to purchase it. Except with
respect to the building-by-building
procedure described above, we would
not require that the building owner or
the alternative provider have the
opportunity to purchase the wiring
before the subscriber has the
opportunity to do so because we believe
that Congress intended for section 624(i)
to promote individual subscriber choice
whenever possible. Our preference is
therefore for the subscriber to control its
own home wiring, and only when that
is not reasonable or efficient, for the
building owner or alternative provider
to control it.

54. We propose that the MDU owner
should notify the incumbent provider of
its election to purchase or to allow the
alternative provider to purchase the
home wiring at the same time as the
MDU owner provides the incumbent
provider with 60 days notice that it
intends to allow head-to-head
competition within its building. Thus,
the MDU owner would be required to
inform the incumbent provider one time
for the entire building. If the MDU
owner fails to provide the incumbent
with such notice, the incumbent would
be under no obligation to sell the home
wiring to the MDU owner or the
alternative provider when an individual
subscriber terminates and declines to
purchase the wiring. We request
comment on this proposal.

E. Alternatives to Procedural
Framework

55. In some cases, there may be room
in the molding or conduit for an
alternative service provider to install its
home run wiring without interfering
with the incumbent’s wiring. We
propose to permit the alternative service
provider to install its wiring within the
existing molding or conduit, even over
the incumbent provider’s objection,
where there is room in the molding or
conduit and the MDU owner does not
object. We seek comment on whether

and how to allow compensation for the
alternative service provider’s use of the
molding or conduit. We tentatively
conclude that such a rule would
promote competition and consumer
choice and would not constitute a
taking of the incumbent provider’s
private property without just
compensation under the Fifth
Amendment. We seek comment on
these tentative conclusions. We also
seek comment on whether and how this
rule would apply in the situation where
an incumbent provider has an exclusive
contractual right to occupy the molding
or conduit.

56. Several commenters also point out
that the current cable demarcation point
can be physically inaccessible. We
tentatively conclude that where the
cable demarcation point is truly
physically inaccessible to an alternative
service provider (e.g., embedded in
brick, metal conduit or cinder blocks,
not simply within hallway molding), the
demarcation point should be moved
back to the point at which it first
becomes physically accessible. We seek
comment on this tentative conclusion
and on how to define “physically
inaccessible.” We also seek comment on
the percentage of installations in which
the demarcation point would be deemed
physically inaccessible. Finally, we seek
comment on our authority to adopt, and
any other legal implications of, this
proposed modification.

57. We also seek comment on whether
we should adopt a rule requiring video
service providers to transfer to the MDU
owner upon installation ownership of
the home wiring and home run wiring
installed in MDUs under contracts
entered into on or after the effective date
of any rules we may adopt. Such a rule
might increase competition and
consumer choice in future installations
by permitting MDU owners to control
access to the home run wiring from the
start. We seek comment on the
appropriate mechanism for effecting
such a transfer, whether the price for the
wiring should be regulated or left to
private negotiations, and whether and
how our rules should address the issue
of an MDU owner that does not want to
own the home run wiring in its
building. In addition, we seek comment
on our authority to adopt, and any other
legal implications of, such a rule.

58. Finally, we seek comment on any
other proposals to promote MVPD
competition and consumer choice in
MDUs that have not already been
previously raised and commented on in
the Inside Wiring NPRM and the Cable
Home Wiring Further NPRM. In
particular, we ask commenters to

address the legal, policy and practical
implications of any such proposals.

Initial Regulatory Flexibility Act
Analysis

59. As required by section 603 of the
Regulatory Flexibility Act, 5 U.S.C.
8603, (“RFA™), the Commission has
prepared an Initial Regulatory
Flexibility Analysis (“IRFA”) of the
expected significant impact on small
entities by the policies and rules
proposed in this Further NPRM. Written
public comments are requested on the
IRFA. These comments must be filed in
accordance with the same filing
procedures as other comments in this
proceeding, but they must have a
separate and distinct heading
designating them as responses to the
IRFA. The Secretary shall send a copy
of the Further NPRM, including the
IRFA to the Chief Counsel for Advocacy
of the Small Business Administration in
accordance with section 603(a) of the
RFA.

Need for Action and Objectives of the
Proposed Rules

60. This Further NPRM proposes to
supplement the cable home wiring rules
with new procedural mechanisms to
provide certainty regarding the use of
MDU home run wiring upon
termination of existing service. In
addition, we propose to expand our
cable inside wiring rules to apply to all
MVPDs in order to promote parity
among competitors.

Legal Basis

61. This Further NPRM is adopted
pursuant to sections 1, 4(i), 201-205,
303, 623, 624, and 632 of the
Communications Act of 1934, as
amended, 47 U.S.C. 88151, 154(i), 201-
205, 303, 543, 544 and 552.

Description and Estimate of the Number
of Small Entities Impacted

62. The RFA directs the Commission
to provide a description of and, where
feasible, an estimate of the number of
small entities that will be affected by the
proposed rules. The RFA defines the
term “small entity” as having the same
meaning as the terms *‘small business,”
“*small organization,” and “‘small
governmental jurisdiction,” and the
same meaning as the term “small
business concern’ under section 3 of
the Small Business Act. Under the
Small Business Act, a ‘“‘small business
concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (“‘SBA”’). The rules we
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propose in this Further NPRM will
affect MVPDs and MDU owners.

63. Small MVPDs: SBA has developed
a definition of a small entity for cable
and other pay television services, which
includes all such companies generating
$11 million or less in annual receipts.
This definition includes cable system
operators, closed circuit television
services, direct broadcast satellite
services, multipoint distribution
systems, satellite master antenna
systems and subscription television
services. According to the Bureau of the
Census, there were 1423 such cable and
other pay television services generating
less than $11 million in revenue that
were in operation for at least one year
at the end of 1992. We will address each
service individually to provide a more
succinct estimate of small entities.

64. Cable Systems: The Commission
has developed its own definition of a
small cable company for the purposes of
rate regulation. Under the Commission’s
rules, a “small cable company” is one
serving fewer than 400,000 subscribers
nationwide. Based on our most recent
information, we estimate that there were
1439 cable operators that qualified as
small cable companies at the end of
1995. Since then, some of those
companies may have grown to serve
over 400,000 subscribers, and others
may have been involved in transactions
that caused them to be combined with
other cable operators. Consequently, we
estimate that there are fewer than 1439
small entity cable system operators that
may be affected by the decisions and
rules proposed in this Further NPRM.

65. The Communications Act also
contains a definition of a small cable
system operator, which is ““a cable
operator that, directly or through an
affiliate, serves in the aggregate fewer
than 1% of all subscribers in the United
States and is not affiliated with any
entity or entities whose gross annual
revenues in the aggregate exceed
$250,000,000.” The Commission has
determined that there are 61,700,000
subscribers in the United States.
Therefore, we found that an operator
serving fewer than 617,000 subscribers
shall be deemed a small operator if its
annual revenues, when combined with
the total annual revenues of all of its
affiliates, do not exceed $250 million in
the aggregate. Based on available data,
we find that the number of cable
operators serving 617,000 subscribers or
less totals 1450. Although it seems
certain that some of these cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000, we are unable at this time
to estimate with greater precision the
number of cable system operators that

would qualify as small cable operators
under the definition in the
Communications Act.

66. MMDS: The Commission refined
the definition of “small entity” for the
auction of MMDS as an entity that
together with its affiliates has average
gross annual revenues that are not more
than $40 million for the preceding three
calendar years. This definition of a
small entity in the context of the
Commission’s Report and Order
concerning MMDS auctions has been
approved by the SBA.

67. The Commission completed its
MMDS auction in March 1996 for
authorizations in 493 basic trading areas
(“BTAs”). Of 67 winning bidders, 61
qualified as small entities. Five bidders
indicated that they were minority-
owned and four winners indicated that
they were women-owned businesses.
MMDS is an especially competitive
service, with approximately 1573
previously authorized and proposed
MMDS facilities. Information available
to us indicates that no MMDS facility
generates revenue in excess of $11
million annually. We tentatively
conclude that there are approximately
1634 small MMDS providers as defined
by the SBA and the Commission’s
auction rules.

68. ITFS: There are presently 1,989
licensed educational ITFS stations and
97 licensed commercial ITFS stations.
Educational institutions are included in
the definition of a small business.
However, we do not collect annual
revenue data for ITFS licensees and are
unable to ascertain how many of the 97
commercial stations would be
categorized as small under the SBA
definition. Thus, we tentatively
conclude that at least 1,989 ITFS
licensees are small businesses.

69. DBS: There are presently nine
DBS licensees, some of which are not
currently in operation. The Commission
does not collect annual revenue data for
DBS and, therefore, is unable to
ascertain the number of small DBS
licensees that could be impacted by
these proposed rules. Although DBS
service requires a great investment of
capital for operation, we acknowledge
that there are several new entrants in
this field that may not yet have
generated $11 million in annual
receipts, and therefore may be
categorized as a small business, if
independently owned and operated.

70. HSD: The market for HSD service
is difficult to quantify. Indeed, the
service itself bears little resemblance to
other multichannel video service
providers. HSD owners have access to
more than 265 channels of programming
placed on C-band satellites by

programmers for receipt and
distribution by video service providers,
of which 115 channels are scrambled
and approximately 150 are
unscrambled. HSD owners can watch
unscrambled channels without paying a
subscription fee. To receive scrambled
channels, however, an HSD owner must
purchase an integrated receiver-decoder
from an equipment dealer and pay a
subscription fee to an HSD
programming packager. Thus, HSD
users include: (1) Viewers who
subscribe to a packaged programming
service, which affords them access to
most of the same programming provided
to subscribers of other video service
providers; (2) viewers who receive only
non-subscription programming; and (3)
viewers who receive satellite
programming services illegally without
subscribing. Because scrambled
packages of programming are most
specifically intended for retail
consumers, these are the services most
relevant to this discussion.

71. According to the most recently
available information, there are
approximately 30 program packagers
nationwide offering packages of
scrambled programming to retail
consumers. These program packagers
provide subscriptions to approximately
2,314,900 subscribers nationwide. This
is an average of about 77,163 subscribers
per program packager. This is
substantially smaller than the 400,000
subscribers used in the Commission’s
definition of a small MSO. Furthermore,
because this an average, it is likely that
some program packagers may be
substantially smaller.

72. OVS: The Commission has
certified nine open video system
(““OVS”) operators. Because these
services were introduced so recently
and only one operator is currently
offering programming to our knowledge,
little financial information is available.
Bell Atlantic (certified for operation in
Dover) and Metropolitan Fiber Systems
(“MFS,” certified for operation in
Boston and New York) have sufficient
revenues to assure us that they do not
qualify as small business entities. Two
other operators, Residential
Communications Network (“RCN,”
certified for operation in New York) and
RCN/BETG (certified for operation in
Boston), are MFS affiliates and thus also
fail to qualify as small business
concerns. However, Digital Broadcasting
Open Video Systems (a general
partnership certified for operation in
southern California), Urban
Communications Transport Corp. (a
corporation certified for operation in
New York and Westchester), and
Microwave Satellite Technologies, Inc.
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(a corporation owned solely by Frank T.
Matarazzo and certified for operation in
New York) are either just beginning or
have not yet started operations.
Accordingly, we tentatively conclude
that three OVS licensees may qualify as
small business concerns.

73. SMATVSs: Industry sources
estimate that approximately 5200
SMATYV operators were providing
service as of December 1995. Other
estimates indicate that SMATV
operators serve approximately 1.05
million residential subscribers as of
September 1996. The ten largest
SMATYV operators together pass 815,740
units. If we assume that these SMATV
operators serve 50% of the units passed,
the ten largest SMATYV operators serve
approximately 40% of the total number
of SMATYV subscribers. Because these
operators are not rate regulated, they are
not required to file financial data with
the Commission. Furthermore, we are
not aware of any privately published
financial information regarding these
operators. Based on the estimated
number of operators and the estimated
number of units served by the largest
ten SMATVs, we tentatively conclude
that a substantial number of SMATV
operators qualify as small entities.

74. LMDS: Unlike the above pay
television services, LMDS technology
and spectrum allocation will allow
licensees to provide wireless telephony,
data, and/or video services. An LMDS
provider is not limited in the number of
potential applications that will be
available for this service. Therefore, the
definition of a small LMDS entity may
be applicable to both cable and other
pay television (SIC 4841) and/or
radiotelephone communications
companies (SIC 4812). The SBA
definition for cable and other pay
services is defined above. A small
radiotelephone entity is one with 1500
employees or less. For the purposes of
this proceeding, we include only an
estimate of LMDS video service
providers. The vast majority of LMDS
entities providing video distribution
could be small businesses under the
SBA’s definition of cable and pay
television (SIC 4841). However, in the
LMDS Second Report and Order, we
defined a small LMDS provider as an
entity that, together with affiliates and
attributable investors, has average gross
revenues for the three preceding
calendar years of less than $40 million.
We have not yet received approval by
the SBA for this definition.

75. There is only one company,
CellularVision, that is currently
providing LMDS video services.
Although the Commission does not
collect data on annual receipts, we

assume that CellularVision is a small
business under both the SBA definition
and our proposed auction rules. We
tentatively conclude that a majority of
the potential LMDS licensees will be
small entities, as that term is defined by
the SBA.

76. MDU Operators: The SBA has
developed definitions of small entities
for operators of nonresidential
buildings, apartment buildings and
dwellings other than apartment
buildings, which include all such
companies generating $5 million or less
in revenue annually. According to the
Census Bureau, there were 26,960
operators of nonresidential buildings
generating less than $5 million in
revenue that were in operation for at
least one year at the end of 1992. Also
according to the Census Bureau, there
were 39,903 operators of apartment
dwellings generating less than $5
million in revenue that were in
operation for at least one year at the end
of 1992. The Census Bureau provides no
separate data regarding operators of
dwellings other than apartment
buildings, and we are unable at this
time to estimate the number of such
operators that would qualify as small
entities.

Reporting, Recordkeeping, and Other
Compliance Requirements

77. The Further NPRM proposes rules
to require that, upon termination of
existing service, the MDU operator must
provide the incumbent service provider
with notice of termination of the
incumbent’s access to the building or of
the owner’s wish to permit head-to-head
competition for individual home run
wires. The MDU operator would have
the option of either purchasing the
wiring or allowing the alternative
provider to purchase it. The incumbent
service provider would be required to
elect to sell, remove or abandon its
home run wiring and would have to
complete its sales negotiations or
remove its wiring within the time
schedule provided herein or be deemed
to have abandoned its wiring. The
Commission’s inside wiring rules would
also be expanded to apply to all MVPDs.

78. The Further NPRM requests
comment on the adoption of penalties
for incumbent MVPDs that elect to
remove their MDU home run wiring
upon termination of service and then
fail to do so. Incumbent providers may
choose to maintain records to prove
their compliance with the rules
regarding disposition of home run
wiring, but we do not believe that they
will need additional professional skills
to maintain such records and we

propose no requirement for such
recordkeeping.

79. The Further NPRM proposes a
rule requiring video service providers to
transfer ownership of MDU home run
wiring to the MDU owner upon
installation. Video service providers
may choose to maintain records of the
home run wiring subject to such a rule,
but we do not believe that they will
need additional professional skills to
maintain such records and we propose
no requirement for such recordkeeping.

Steps Taken to Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered:
None. However, any significant
alternatives presented in the comments
will be considered.

Federal Rules That May Duplicate,
Overlap, or Conflict with the Proposed
Rules: None.

Paperwork Reduction Act of 1995
Analysis

80. The requirements proposed in this
Further NPRM have been analyzed with
respect to the Paperwork Reduction Act
of 1995 (the **1995 Act”’) and would
impose new and modified information
collection requirements on the public.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public to
take this opportunity to comment on the
proposed information collection
requirements contained in this Further
NPRM, as required by the 1995 Act.
Public comments are due September 25,
1997. Comments should address: (1)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information would have practical
utility; (2) the accuracy of the
Commission’s burden estimates; (3)
ways to enhance the quality, utility, and
clarity of the information collected; and
(4) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

81. Written comments by the public
on the proposed new and modified
information collection requirements are
due September 25, 1997. Comments
should be submitted to Judy Boley,
Federal Communications Commission,
Room 234, 1919 M Street, N.W.,
Washington, D.C. 20554, or via the
Internet to jboley@fcc.gov. For
additional information on the proposed
information collection requirements,
contact Judy Boley at 202—418-0214 or
via the Internet at the above address.
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Procedural Provisions

82. Ex parte Rules—*‘Permit-but-
Disclose” Proceeding. This proceeding
will be treated as a ““permit-but-
disclose” proceeding subject to the
“permit-but-disclose” requirements
under section 1.1206(b) of the rules. 47
CFR 1.1206(b), as revised. Ex parte
presentations are permissible if
disclosed in accordance with
Commission rules, except during the
Sunshine Agenda period when
presentations, ex parte or otherwise, are
generally prohibited. Persons making
oral ex parte presentations are reminded
that a memorandum summarizing a
presentation must contain a summary of
the substance of the presentation and
not merely a listing of the subjects
discussed. More than a one or two
sentence description of the views and
arguments presented is generally
required. See 47 CFR 1.1206(b)(2), as
revised. Additional rules pertaining to
oral and written presentations are set
forth in section 1.1206(b).

83. Filing of Comments and Reply
Comments. Pursuant to applicable
procedures set forth in Sections 1.415
and 1.419 of the Commission’s Rules, 47
CFR 1.415 and 1.419, interested parties
may file comments on or before
September 25, 1997 and reply
comments on or before October 2, 1997.
To file formally in this proceeding, you
must file an original plus four copies of
all comments, reply comments, and
supporting comments. If you want each
Commissioner to receive a personal
copy of your comments and reply
comments, you must file an original
plus nine copies. You should send
comments and reply comments to Office
of the Secretary, Federal
Communications Commission, 1919 M
Street, N.W., Washington, D.C. 20554.
Comments and reply comments will be
available for public inspection during
regular business hours in the FCC
Reference Center, Room 239, Federal
Communications Commission, 1919 M
Street N.W., Washington D.C. 20554.

84. Written comments by the public
on the proposed and/or modified
information collections are due
September 25, 1997. Written comments
must be submitted by the Office of
Management and Budget (‘““OMB™’) on
the proposed and/or modified
information collections on or before
November 3, 1997. In addition to filing
comments with the Secretary, a copy of
any comments on the information
collections contained herein should be
submitted to Judy Boley, Federal
Communications Commission, Room
234, 1919 M Street, N.W., Washington,
DC 20554, or via the Internet to

jboley@fcc.gov and to Timothy Fain,
OMB Desk Officer, 10236 NEOB, 725—
17th Street, N.W., Washington, DC
20503 or via the Internet to
fain__t@al.eop.gov.

Ordering Clauses

85. It is ordered that, pursuant to
sections 1, 4(i), 201-205, 303, 623, 624
and 632 of the Communications Act of
1934, as amended, 47 U.S.C. 88151,
154(i), 201-205, 303, 543, 544 and 552,
notice is hereby given of proposed
amendments to Part 76, in accordance
with the proposals, discussions and
statements of issues in this Further
Notice of Proposed Rulemaking, and
that comment is sought regarding such
proposals, discussions and statements of
issues.

86. It is further ordered that the
Commission shall send a copy of this
Further Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 76
Cable television.

Federal Communications Commission
William F. Caton,
Acting Secretary.

Proposed Rule Changes

Part 76 of title 47 of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 76—CABLE TELEVISION
SERVICE

1. The authority citation for Part 76
would continue to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 303, 303a, 307, 308, 309, 312, 315,
317, 325, 503, 521, 522, 531, 532, 533, 534,
535, 536, 537, 543, 544, 5444, 545, 548, 552,
554, 556, 558, 560, 561, 571, 572, 573.

2. Section 76.5 is proposed to be
amended by revising paragraph (mm)(2)
to read as follows:

§76.5 Definitions.
* * * * *

(mm) * Kk x

(2) For new and existing multiple
dwelling unit installations with non-
loop-through wiring configurations, the
demarcation point shall be a point at or
about twelve inches outside of where
the cable wire enters the subscriber’s
dwelling unit, or, where the wire is
physically inaccessible at such point, as
close as practicable thereto so as to
permit access to the cable home wiring.
* * * * *

3. Section 76.802 is proposed to be
amended by revising paragraph (a) and

paragraph (g) by removing the word
“business”, and by adding new
paragraphs (1), (m) and (n) to read as
follows:

§76.802 Disposition of cable home wiring.

(a) (1) Upon voluntary termination of
cable service by a subscriber in a single
unit dwelling, a cable operator shall not
remove the cable home wiring unless it
gives the subscriber the opportunity to
purchase the wiring at the replacement
cost, and the subscriber declines. If the
subscriber declines to purchase the
cable home wiring, the cable system
operator must then remove the cable
home wiring within seven days of the
subscriber’s decision, under normal
operating conditions, or make no
subsequent attempt to remove it or to
restrict its use.

(2) Upon voluntary termination of
cable service by an individual
subscriber in a multiple dwelling unit
building, a cable operator shall not
remove the cable home wiring unless it
gives the subscriber the opportunity to
purchase the wiring at the replacement
cost, the subscriber declines, and the
owner of the multiple dwelling unit
building’s common areas (referred to
herein as the “MDU owner”’) has not
previously elected to purchase or have
the alternative MVPD purchase the
cable home wiring when a subscriber
declines, as provided in paragraph (1)
hereof. If the subscriber declines to
purchase the cable home wiring, and,
the MDU owner has not elected to
purchase or have the alternative MVPD
purchase the cable home wiring, the
cable system operator must then remove
the cable home wiring within seven
days of the subscriber’s decision, under
normal operating conditions, or make
no subsequent attempt to remove it or
to restrict its use.

(3) Upon voluntary termination of
cable service for an entire multiple
dwelling unit building by the MDU
owner, a cable operator shall not remove
the cable home wiring unless it gives
the MDU owner the opportunity to
purchase the wiring at the replacement
cost, and the MDU owner declines
either to purchase the wiring or to allow
the alternative MVPD to purchase the
wiring. If the MDU owner declines to
purchase or have the alternative MVPD
purchase the cable home wiring, the
cable system operator must then remove
the cable home wiring no later than 30
days, under normal operating
conditions, after it is notified of the
MDU owner’s decision, or make no
subsequent attempt to remove it or to
restrict its use.

(4) The cost of the cable home wiring
is to be based on the replacement cost
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per foot of the wiring on the subscriber’s
side of the demarcation point multiplied
by the length in feet of such wiring, and
the replacement cost of any passive
splitters located on the subscriber’s side
of the demarcation point.

* * * * *

(I) If a subscriber who is not the
owner of the premises terminates
service and declines to purchase the
cable home wiring under this section,
the owner of the multiple dwelling unit
building’s common areas (referred to
herein as the “MDU owner’’) may
purchase it under the same terms and
conditions provided in subsection (a)
hereof, provided that the MDU owner
notified the cable system operator of its
desire to purchase the cable home
wiring in the event the subscriber
declines. Such notification must occur
no later than the time at which the MDU
owner provides the incumbent MVPD
60 days’ notice of the MDU owner’s
intention to invoke the procedure set
forth in Section 76.804(b).

(m) Where an entire multiple
dwelling unit building is switching
service providers, the MDU owner shall
be permitted to exercise the rights of
individual subscribers for purposes of
the disposition of the cable home wiring
under this section. If the MDU owner
declines to purchase the cable home
wiring, the MDU owner may allow the
alternative provider to purchase it upon
service termination under this section.

(n) This section shall apply to all
multichannel video programming
distributors, as that term is defined in
Section 602(13) of the Communications
Act, 47 U.S.C. §522(13), in the same
manner as it applies to cable operators.

4. Section 76.804 is proposed to be
added to read as follows:

§76.804 Disposition of home run wiring.
(a) Building-by-building disposition of
home run wiring: (1) Where an MVPD
owns the home run wiring in a multiple
dwelling unit building (“MDU”) and
does not (or will not at the conclusion
of the notice period) have a legally
enforceable right to remain on the
premises against the wishes of the entity
that owns the common areas of the
MDU (*‘the MDU owner’’), the MDU
owner may give the MVPD a minimum
of 90 days’ notice that its access to the
entire building will be terminated. The
MVPD will then have 30 days to elect,
for all the home run wiring inside the
MDU building: (i) To remove the wiring
and restore the MDU building to its
prior condition by the end of the 90-day
notice period; (ii) to abandon and not
disable the wiring at the end of the 90-
day notice period; or (iii) to sell the
wiring to the MDU building owner. If

the incumbent provider elects to remove
or abandon the wiring, and it intends to
terminate service before the end of the
90-day notice period, the incumbent
provider shall notify the MDU owner at
the time of this election of the date on
which it intends to terminate service. If
the MDU owner refuses to purchase the
home run wiring, an alternative
provider that has been authorized to
provide service to the MDU by the MDU
owner may hegotiate to purchase the
wiring. For purposes of this section,
“home run wiring” shall refer to the
wiring from the point at which the
MVPD’s wiring becomes devoted to an
individual subscriber to the
demarcation point.

(2) If the parties negotiate a price for
the home run wiring, they shall have 30
days from the date of election to
negotiate a price. If the parties are
unable to agree on a price, the
incumbent must elect one of the other
two options (i.e., abandonment or
removal) and notify the MDU owner at
the time of this election if and when it
intends to terminate service before the
end of the 90-day notice period. If the
incumbent service provider elects to
abandon its wiring at this point, the
abandonment shall become effective at
the end of the 90-day notice period or
upon service termination, whichever
occurs first. If the incumbent elects to
remove its wiring and restore the
building to its prior condition, it must
do so by the end of the 90-day notice
period. If the incumbent fails to comply
with any of the deadlines established
herein, it shall be deemed to have
elected to abandon its home run wiring
at the end of the 90-day notice period.

(b) Unit-by-unit disposition of home
run wiring: (1) Where an MVPD owns
the home run wiring in an MDU and
does not (or will not at the conclusion
of the notice period) have a legally
enforceable right to maintain any
particular home run wire dedicated to a
particular unit on the premises against
the MDU owner’s wishes, an MDU
owner may permit multiple MVPDs to
compete for the right to use the
individual home run wires dedicated to
each unit. The MDU owner must
provide 60 days’ notice to the
incumbent MVPD of the MDU owner’s
intention to invoke this procedure. The
incumbent MVPD will then have 30
days to provide a single written election
to the MDU owner and the competing
MVPD(s) whether, for each and every
one of its home run wires dedicated to
a subscriber who chooses an alternative
provider’s service, the incumbent MVPD
will:

(i) Remove the wiring and restore the
MDU building to its prior condition;

(i) Abandon the wiring without
disabling it; or

(iii) sell the wiring to the MDU owner.
If the MDU owner refuses to purchase
the home run wiring, the alternative
provider may purchase it. The
alternative provider(s) will be required
to make a similar election within this
30-day period for each home run wire
solely dedicated to a subscriber who
switches back from the alternative
provider to the incumbent MVPD.

(2) When an existing MVPD is
notified either orally or in writing that
a subscriber wishes to terminate service
and that another service provider
intends to use the existing home run
wire to provide service to that particular
subscriber, an existing provider that has
elected to remove its home run wiring
will have seven days to remove its home
run wiring and restore the building to
its prior condition. If the existing
provider has elected to abandon or sell
the wiring, the abandonment or sale will
become effective seven days from the
date it received the request for service
termination or upon actual service
termination, whichever occurs first. If
the incumbent provider intends to
terminate service prior to the end of the
seven-day period, the incumbent shall
inform the party requesting service
termination, at the time of such request,
of the date on which service will be
terminated. The incumbent provider
shall make the home run wiring
accessible to the alternative provider by
the end of the seven-day period or
within 24 hours of actual service
termination, whichever occurs first.

(3) If the incumbent provider fails to
comply with any of the deadlines
established herein, the home run wiring
shall be considered abandoned and the
alternative provider shall be permitted
to use the home run wiring immediately
to provide service. The alternative
provider or the MDU owner may act as
the subscriber’s agent in providing
notice of a subscriber’s desire to change
services. If a subscriber’s service is
terminated without notifying the
incumbent provider that the subscriber
wishes to use the home run wiring to
receive an alternative service, the
incumbent provider will not be required
to carry out its election to sell, remove
or abandon the home run wiring; the
incumbent provider will be required to
carry out its election, however, if and
when it receives notice that a subscriber
wishes to use the home run wiring to
receive an alternative service. Section
76.802 of our rules regarding the
disposition of cable home wiring will
apply where a subscriber’s service is
terminated without notifying the
incumbent provider that the subscriber
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wishes to use the home run wiring to
receive an alternative service.

(4) The parties shall cooperate to
ensure as seamless a transition as
possible for the subscriber.

(5) Section 76.802 of our rules
regarding the disposition of cable home
wiring will continue to apply to the
wiring on the subscriber’s side of the
cable demarcation point.

5. Section 76.805 is proposed to be
added to read as follows:

§76.805 Access to molding and conduits

An multichannel video service
provider (“MVPD”’) shall be permitted
to install one or more home run wires
in an existing molding or conduit
where:

(a) Sufficient space is present to
permit the installation;

(b) The installation will not interfere
with the ability of an existing MVPD to
provide service; and

(c) The owner of the multiple
dwelling unit building does not object
to such installation.

[FR Doc. 97-23303 Filed 9-2-97; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[WT Docket No. 97-153, RM—8584, RM—
8623, RM-8680, RM-8734; FCC 97-239]

Amendments to Part 90 Private Land
Mobile Radio Service Rules

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission has released
a Notice of Proposed Rule Making that
proposes several amendments to the
part 90 Private Land Mobile Radio
Services rules. This action was initiated
in response to petitions for rulemaking
concerning eliminating certain
frequency coordination requirements in
the Business Radio Service, the
transmission of safety alerting signals on
Radiolocation Service frequencies, and
modifying construction and loading
requirements for private, non-
Specialized Mobile Radio systems
operating in the 800 and 900 MHz
bands. The proposed rules will reduce
the regulatory burden on licensees, and
will promote more efficient and flexible
use of the private land mobile radio
frequency spectrum. Additionally,
comments are requested on potential
interference problems resulting from
shared use of the 216-217 MHz band
under parts 90 and 95 of the rules.

DATES: Comments are due October 3,
1997. Reply comments are due October
17,1997.

FOR FURTHER INFORMATION CONTACT:
Gene Thomson, Policy and Rules
Branch, Public Safety and Private
Wireless Division, Wireless
Telecommunicatioons Bureau, (202)
418-0680.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making (Notice), WT
Docket No. 97-153, FCC 97-239,
adopted July 2, 1997, and released
August 25, 1997. The full text of this
Notice is available for inspection and
copying during normal business hours
in the FCC Reference Center, Room 246,
1919 M Street NW., Washington, D.C.
The complete text may be purchased
from the Commission’s copy contractor,
ITS, Inc., 1231 20th St. NW.,
Washington, DC. 20036, telephone (202)
857-3800.

Summary of Notice of Proposed Rule
Making

1. The Commission has released a
Notice of Proposed Rule Making that
proposes several amendments to part 90
of the rules concerning the Private Land
Mobile Radio (PLMR) Services.

2. In response to a Petition for Rule
Making filed by the Council of
Independent Communications
Suppliers, (RM-8623), the Notice
proposes the elimination of frequency
coordination requirements for five low-
power frequencies in the Business Radio
Service.

3. In response to a Petition for Rule
Making filed by the Radio Association
Defending Airwave Rights, (RM-8734),
the Notice proposes to permit the
transmission of safety alerting signals in
the 24.05-24.25 GHz band in the
Radiolocation Service. The Notice also
proposes to extend use of 24.05-24.25
GHz band frequencies to permit traffic
light control by emergency vehicles.

4. In response to a Petition for Rule
Making filed by the Alliance of 800/900
MHz Licensees, (RM-8584), the Notice
proposes to modify the construction
requirements for private, non-
Specialized Mobile Radio systems
operating in the 800 and 900 MHz
bands. The Notice declines to also
change the mobile loading and reporting
requirements for 800 and 900 MHz non-
SMR systems.

5. As requested in a Petition for Rule
Making filed jointly by the Industrial
Telecommunications Association and
the Council of Independent
Communications Suppliers, (RM-8680),
the Notice declines to amend the part 90
and part 13 rules to establish a PLMR

Services Radio Maintainers License and
to require persons installing and
servicing land mobile radio equipment
to have such a license.

6. Additionally, the Notice requests
comments on potential interference
problems resulting from shared use of
the 216-217 MHz band under parts 90
and 95 of the rules.

List of Subjects in 47 CFR Part 90

Communications equipment, Radio.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Part 90 of Title 47 of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

1. The authority citation for part 90
continues to read as follows:

Authority: Secs. 4, 303, and 332, 48 Stat.
1066, 1082, as amended: 47 U.S.C. 154, 303,
and 332, unless otherwise noted.

2. Section 90.17 is proposed to be
amended by revising paragraph (e)(4) to
read as follows:

§90.17 Local Government Radio Service.
* * * * *

(e) * * *

(4) A licensee of a radio station in this
service may operate radio units for the
purpose of determining distance,
direction, speed, or position by means
of a radiolocation device on any
frequency available for radiolocation
purposes without additional
authorization from the Commission,
provided type accepted equipment or
equipment authorized pursuant to
§890.203(b)(4) and (b)(5) is used, and
all other rule provisions are satisfied. A
licensee in this service may also
operate, subject to all of the foregoing
conditions and on a secondary basis,
radio units at fixed locations and in
emergency vehicles that transmit on the
frequency 24.10 GHz, both unmodulated
continuous wave radio signals and
modulated FM digital signals for the
purpose of alerting motorists to
hazardous driving conditions or the
presence of an emergency vehicle.
Unattended and continuous operation of
such transmitters will be permitted.
Additionally, licensees may utilize type
accepted equipment operating in the
24.20-24.25 GHz portion of the 24.05—
24.25 GHz band for traffic light control
purposes without additional
authorization and on a secondary basis.
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3. Section 90.19 is proposed to be
amended by revising paragraph (g)(6) to
read as follows:

8§90.19 Police Radio Service.
* * * * *
* * *

(6) A licensee of a radio station in this
service may operate radio units for the
purpose of determining distance,
direction, speed, or position by means
of a radiolocation device on any
frequency available for radiolocation
purposes without additional
authorization from the Commission,
provided type accepted equipment or
equipment authorized pursuant to
§890.203(b)(4) and (b)(5) is used, and
all other rule provisions are satisfied. A
licensee in this service may also
operate, subject to all of the foregoing
conditions and on a secondary basis,
radio units at fixed locations and in
emergency vehicles that transmit on the
frequency 24.10 GHz, both unmodulated
continuous wave radio signals and
modulated FM digital signals for the
purpose of alerting motorists to
hazardous driving conditions or the
presence of an emergency vehicle.
Unattended and continuous operation of
such transmitters will be permitted.
Additionally, licensees may utilize type
accepted equipment operating in the
24.20-24.25 GHz portion of the 24.05—
24.25 GHz band for traffic light control
purposes without additional
authorization and on a secondary basis.

4. Section 90.21 is proposed to be
amended by revising paragraph (e)(4) to
read as follows:

§90.21 Fire Radio Service.
* * * * *

(e) * * *

(4) A licensee of a radio station in this
service may operate radio units for the
purpose of determining distance,
direction, speed, or position by means
of a radiolocation device on any
frequency available for radiolocation
purposes without additional
authorization from the Commission,
provided type accepted equipment or
equipment authorized pursuant to
§890.203 (b)(4) and (b)(5) is used, and
all other rule provisions are satisfied. A
licensee in this service may also
operate, subject to all of the foregoing
conditions and on a secondary basis,
radio units at fixed locations and in
emergency vehicles that transmit on the
frequency 24.10 GHz, both unmodulated
continuous wave radio signals and
modulated FM digital signals for the
purpose of alerting motorists to
hazardous driving conditions or the
presence of an emergency vehicle.
Unattended and continuous operation of

such transmitters will be permitted.
Additionally, licensees may utilize type
accepted equipment operating in the
24.20-24.25 GHz portion of the 24.05-
24.25 GHz band for traffic light control
purposes without additional
authorization and on a secondary basis.

5. Section 90.23 is proposed to be
amended by revising paragraph (e)(3) to
read as follows:

890.23 Highway Maintenance Radio
Service.
* * * * *

(e) * X *

(3) A licensee of a radio station in this
service may operate radio units for the
purpose of determining distance,
direction, speed, or position by means
of a radiolocation device on any
frequency available for radiolocation
purposes without additional
authorization from the Commission,
provided type accepted equipment or
equipment authorized pursuant to
§890.203 (b)(4) and (b)(5) is used, and
all other rule provisions are satisfied. A
licensee in this service may also
operate, subject to all of the foregoing
conditions and on a secondary basis,
radio units at fixed locations and in
emergency vehicles that transmit on the
frequency 24.10 GHz, both unmodulated
continuous wave radio signals and
modulated FM digital signals for the
purpose of alerting motorists to
hazardous driving conditions or the
presence of an emergency vehicle.
Unattended and continuous operation of
such transmitters will be permitted.
Additionally, licensees may utilize type
accepted equipment operating in the
24.20-24.25 GHz portion of the 24.05—
24.25 GHz band for traffic light control
purposes without additional
authorization and on a secondary basis.

6. Section 90.25 is proposed to be
amended by revising paragraph (e)(3) to
read as follows:

§90.25 Forestry-Conservation Radio
Service.
* * * * *

(e) * X *

(3) A licensee of a radio station in this
service may operate radio units for the
purpose of determining distance,
direction, speed, or position by means
of a radiolocation device on any
frequency available for radiolocation
purposes without additional
authorization from the Commission,
provided type accepted equipment or
equipment authorized pursuant to
§890.203 (b)(4) and (b)(5) is used, and
all other rule provisions are satisfied. A
licensee in this service may also
operate, subject to all of the foregoing
conditions and on a secondary basis,

radio units at fixed locations and in
emergency vehicles that transmit on the
frequency 24.10 GHz, both unmodulated
continuous wave radio signals and
modulated FM digital signals for the
purpose of alerting motorists to
hazardous driving conditions or the
presence of an emergency vehicle.
Unattended and continuous operation of
such transmitters will be permitted.
Additionally, licensees may utilize type
accepted equipment operating in the
24.20-24.25 GHz portion of the 24.05—
24.25 GHz band for traffic light control
purposes without additional
authorization and on a secondary basis.
* * * * *

7. Section 90.27 is proposed to be
amended by adding paragraph (d) to
read as follows:

§90.27 Emergency Medical Radio Service.
* * * * *

(d) Additional frequencies available.
A licensee of a radio station in this
service may operate a radio unit in an
emergency vehicle without additional
authorization from the Commission and
on a secondary basis, that transmits on
the frequency 24.10 GHz both an
unmodulated continuous wave radio
signal and a modulated FM digital
signal for the purpose of alerting
motorists to the presence of the
emergency vehicle. Continuous
operation of such transmitters will be
permitted. Additionally, licensees may
utilize equipment operating in the
24.20-24.25 GHz portion of the 24.05—
24.25 GHz band for traffic light control
purposes without additional
authorization and on a secondary basis.
The licensee must utilize type accepted
equipment or equipment authorized
pursuant to 88 90.203 (b)(4) and (b)(5),
and satisfy all other rule provisions.

8. Section 90.53 is proposed to be
amended by adding paragraph (c)(2) to
read as follows:

890.53 Frequencies available.
* * * * *
C * * *

(2) A licensee of a radio station in this
service may operate a radio unit in an
emergency vehicle without additional
authorization from the Commission and
on a secondary basis, that transmits on
the frequency 24.10 GHz both an
unmodulated continuous wave radio
signal and a modulated FM digital
signal for the purpose of alerting
motorists to the presence of the
emergency vehicle. Continuous
operation of such transmitters will be
permitted. Additionally, licensees may
utilize equipment operating in the
24.20-24.25 GHz portion of the 24.05—
24.25 GHz band for traffic light control
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purposes without additional
authorization and on a secondary basis.
The licensee must utilize type accepted
equipment or equipment authorized
pursuant to 88 90.203 (b)(4) and (b)(5),
and satisfy all other rule provisions.
* * * * *

9. Section 90.103 is proposed to be
amended by revising paragraph (c)(22)
to read as follows:

§90.103 Radiolocation Service.
* * * * *

(C) * * *

(22) For frequencies 2455 MHz,
10,525 MHz, and 24,125 MHz, only
unmodulated, continuous wave (NON)
emission shall be employed. The
frequency 24.10 GHz, and frequencies in
the 24.20-24.25 GHZ band may use
NON emission along with an ancillary
FM digital emission. The frequency
24.10 GHz will be used for the purpose
of alerting motorists of hazardous
driving conditions and the presence of
emergency vehicles. Frequencies in the
24.20-24.25 MHz band may be used in
emergency vehicles for traffic signal
control. Equipment operating on 24.10
GHz or in the 24.20-24.25 GHz band
must keep the deviation of the FM
digital signal within + 5 MHz.
Equipment operating on these
frequencies must have a frequency
stability of at least 2000 ppm and are
exempt from the requirements of
§§90.403(c), 90.403(f), and 90.429.

* * * * *

10. Section 90.175 is proposed to be
amended by revising paragraph (i)(5) to
read as follows:

§90.175 Frequency coordination
requirements.
* * * * *

i * X *

(5) Applications in the Industrial/
Business Pool requesting a frequency
designated for itinerant operations, and
applications requesting operation on
154.570 MHz, 154.600 MHz, 151.820
MHz, 151.880 MHz, and 151.940 MHz.
* * * * *

11. Section 90.633 is proposed to be
amended by revising paragraphs (c) and
(d) to read as follows:

§90.633 Conventional systems sharing
and construction requirements.
* * * * *

(c) Except as provided in §90.629,
licensees of conventional systems must
place their authorized stations in
operation not later than one year after
the date of grant of the system license.

(d) If a station is not placed in
operation within one year, except as
provided in §90.629, the license cancels
automatically. For purposes of this

section, a base station is not considered
to be in operation unless at least one
associated mobile station is also in
operation.
* * * * *

12. Section 90.651 is proposed to be
amended by revising paragraph (c) to
read as follows:

§90.651 Supplemental reports required of
licensees authorized under this subpart.
* * * * *

(c) Licensees of conventional systems
must report the number of mobile units
placed in operation within twelve
months of the date of the grant of their
license. Such reports shall be filed
within 30 days from that date.

* * * * *

[FR Doc. 97-23301 Filed 9-2-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[1.D. 082797A]
RIN 0648-AJ55

Fisheries of the Northeastern United
States; Amendment 10 to the Summer
Flounder, Scup, and Black Sea Bass
Fishery Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of an
amendment to a fishery management
plan and request for comments.

SUMMARY: NMFS issues this notice to
advise the public that the Mid-Atlantic
Fishery Management Council (Council)
has submitted Amendment 10 to the
Fishery Management Plan for the
Summer Flounder, Scup and Black Sea
Bass Fisheries (FMP) for Secretarial
review and is requesting comments from
the public. Amendment 10 proposes
new regulations for the summer
flounder fishery and would also modify
a number of summer flounder
regulations implemented under
Amendment 2 and later amendments to
the FMP. Copies of Amendment 10 may
be obtained from the Council (see
ADDRESSES).

DATES: Comments must be received on
or before November 3, 1997.
ADDRESSES: Send comments to Andrew
A. Rosenberg, Ph.D., Regional
Administrator, NMFS, Northeast
Regional Office, 1 Blackburn Drive,

Gloucester, MA 01930-3799. Mark the
outside of the envelope “Comments on
Amendment 10 to the Summer Flounder
Plan.”

Copies of Amendment 10, the
environmental assessment and the
regulatory impact review are available
from David R. Keifer, Executive
Director, Mid-Atlantic Fishery
Management Council, Room 2115
Federal Building, 300 S. New Street,
Dover, DE 19904-6790.

FOR FURTHER INFORMATION CONTACT:
Regina L. Spallone, Fishery Policy
Analyst, 508-281-9221.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) (16 U.S.C. 1801
et seq.) requires that each fishery
management council submit any fishery
management plan or plan amendment it
prepares to NMFS for review and
approval, disapproval, or partial
approval. The Magnuson-Stevens Act
also requires that NMFS, upon receiving
the plan or amendment, immediately
make a preliminary evaluation of the
amendment and, if it is sufficient to
warrant continued review, publish a
notice that the plan or amendment is
available for public review and
comment. NMFS will consider the
public comments in determining
whether to approve the plan or
amendment.

Amendment 10 proposes new
regulations for summer flounder and
would also modify a number of existing
summer flounder regulations.
Amendment 10, if approved, would:
Modify the commercial minimum mesh
regulations, continue the moratorium on
entry of additional commercial vessels,
modify the vessel replacement criteria,
remove provisions that pertain to the
expiration of the moratorium permit,
establish a de minimus status for states,
allow Federally permitted charter/party
vessels issued a permit by their state to
possess fillets less than the minimum
size, and prohibit transfer of summer
flounder at sea. Because Amendment 10
has been prepared by both the Council
and the Atlantic States Marine Fisheries
Commission (Commission), there is an
additional management measure in the
amendment that would be implemented
by the Commission as part of its
interstate management process. This
measure would require that states
document all summer flounder
commercial landings in their state.

Amendment 10 reevaluated the state-
by-state commercial quota allocation
system implemented by Amendment 2.
After receiving and considering public
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comments, the Council voted to
maintain the current allocation system.

The transmit date for Amendment 10
is August 27, 1997. A proposed rule that
would implement the amendment may
be published in the Federal Register
within 15 days of the transmit date,
following an evaluation by NMFS under
the procedures of the Magnuson-Stevens
Act. Public comments on the proposed
rule must be received by the end of the
comment period on Amendment 10,
which is November 3, 1997 in order to
be considered in the decision
concerning approval or disapproval of
the amendment.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 27, 1997.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-23280 Filed 9-2—-97; 8:45 am]
BILLING CODE 3510-22—F
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Federal Register

Vol. 62, No. 170
Wednesday, September 3, 1997

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Office of the Secretary

National Commission on Small Farms;
Meetings

AGENCY: Office of the Secretary, USDA.

ACTION: Notice of public meeting.
Correction; In the Federal Register of
August 28, 1997, on page 45617 in the
3rd column, in the 11th line, ““1:00
p.m.” is corrected to read “9:00 a.m.”

SUMMARY: The USDA National
Commission on Small Farms published
a document in the Federal Register, FR
doc. 97-22976 on page 45617. This
notice serves as a correction to the
meeting time:

Correction; In the Federal Register of
August 28, 1997, on page 45617 in the
3rd column, in the 11th line, ““1:00
p-m.” is corrected to read ‘“9:00 a.m.”

FOR FURTHER INFORMATION CONTACT:
Jennifer Yezak Molen, Director, National
Commission on Small Farms, at the
address above or at (202) 690-0648 or
(202) 690-0673. The fax number is (202)
720-0596.

PLACE, DATE AND TIME OF MEETING: The
Commission’s third public meeting is
September 10 and 11 at the Jefferson
Auditorium, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW, Washington, D.C. The
meeting is open to the public. On
September 10, the Commission will
meet from 9:00 p.m. to 5:00 p.m. to hear
public testimony. On September 11, the
Commission will meet from 8:00 a.m. to
5:00 p.m. to conduct Commission
business.

Pearlie S. Reed,

Acting Assistant Secretary for
Administration.

[FR Doc. 97-23458 Filed 9-2-97; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 97—-053N]

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 and
the Office of Management and Budget
(OMB) regulations, this notice
announces the Food Safety and
Inspection Service’s (FSIS) intention to
request an extension for and revision to
a currently approved information
collection package regarding ante-
mortem and post-mortem inspection.

DATES: Comments on this notice must be
received on or before November 3, 1997.
ADDITIONAL INFORMATION OR COMMENTS:
Contact Lee Puricelli, Paperwork
Specialist, Food Safety and Inspection
Service, USDA, 300 12th Street SW,
Washington, DC 20250-3700, (202) 720—
0346.

SUPPLEMENTARY INFORMATION:

Title: Ante-Mortem and Post-Mortem
Inspection.

OMB Number: 0583—-0090.

Expiration Date of Approval:
November 30, 1997.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: FSIS has been delegated the
authority to exercise the functions of the
Secretary as provided in the Federal
Meat Inspection Act (FMIA) (21 U.S.C.
601 et seq.) and the Poultry Products
Inspection Act (PPIA) (21 U.S.C. 451 et
seq.). These statutes mandate that FSIS
protect the public by ensuring that meat
and poultry products are safe,
wholesome, unadulterated, and
properly labeled and packaged.

FSIS is requesting an extension and
revision to the information collection
package addressing meat and poultry
paperwork and recordkeeping
requirements regarding ante-mortem
and post-mortem inspection. Such
information collections are necessary to
ensure that meat and poultry products
are wholesome and unadulterated.

FSIS permits poultry establishments
to operate under the Streamlined
Inspection System (SIS), the New Line
Speed (NELS) Inspection System, or the
New Turkey Inspection (NTI) System.
These systems are post-mortem
inspection systems that have enabled
the poultry industry to increase their
daily production. To operate under SIS
for broilers and Cornish game hens,
establishments must request and receive
approval from the Agency.
Establishments operating under NELS
and NTI must develop and maintain a
partial quality control(PQC) programs.
There are information collection
requirements associated with the
request, approval, and daily operations
of these systems. FSIS program
employees review the records relating to
the systems operation at least three
times a week to verify regulatory
compliance.

Meat and poultry establishments
wishing to slaughter animals treated
with experimental biological products,
drugs or chemicals must provide certain
information and supporting data for
review by the Agency before approval
may be granted. Also, persons or entities
wishing to obtain specimens of
diseased, condemned or inedible
material must submit information to
FSIS.

Because of the continued need for
these information collection activities,
FSIS is requesting OMB extension for
and revision of the Information
Collection Request covering information
collection activities related to these
requirements.

Estimate of Burden: The public
reporting burden for this collection of
information is estimated to average
.0216572 hours per response.

Respondents: Meat and poultry
establishments.

Estimated Number of Respondents:
1,114.

Estimated Number of Responses per
Respondent: 817.20466.

Estimated Total Annual Burden on
Respondents: 19,716 hours.

Copies of this information collection
assessment and comments can be
obtained from Lee Puricelli, Paperwork
Specialist, Food Safety and Inspection
Service, USDA, 300 12th Street SW,
Room 109, Washington, DC 20250
3700, (202) 720-0346.

Comments are invited on: (a) whether
the proposed collection of information
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is necessary for the proper performance
of FSIS’s functions, including whether
the information will have practical
utility; (b) the accuracy of FSIS’ estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through use of appropriate automated,
electronic, mechanical, or other
technological collection techniques, or
other forms of information technology.
All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
Dated: August 26, 1997.
Thomas J. Billy,
Administrator.
[FR Doc. 97-23249 Filed 9-2-97; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Forest Service

Combining a Currently Approved
Information Collection With New
Information Collections

AGENCY: Forest Service, USDA.

ACTION: Notice of intent; request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service announces its intent to
extend one information collection and
combine it with two new information
collections. Authorization for
information collection, FS—2400-8—
Forest Products Free Use Permit (OMB
Number 0596-0095) expires October 31,
1997. It is this information collection
under which the Forest Service intends
to combine two new information
collections: FS—2400-1—Forest Products
Removal Permit and Cash Receipt and
FS—2400-4—Forest Products Sale Permit
and Cash Receipt.

The collected information is
necessary to ensure that applicants meet
the requirements of the forest products
removal program; that permittees
obtaining free use of forest products
qualify for the free-use program; that
applicants purchasing permits non-
competitively to harvest forest products
do not exceed the authorized limitin a
fiscal year; and that permittees can be
identified in the field by Forest Service
compliance personnel.

DATES: Comments must be received in
writing on or before November 3, 1997.

ADDRESSES: All comments should be
addressed to: Director, Forest
Management (MAIL STOP 1105), Forest
Service, USDA, PO Box 96090,
Washington, DC 20090-6090.

FOR FURTHER INFORMATION CONTACT:

Jim Naylor, Forest Management Staff, at
(202) 205-0858.

SUPPLEMENTARY INFORMATION:

Background

Under 16 U.S.C. 551, individuals and
other Federal agencies planning to
remove forest products from the
National Forests must obtain a permit.
To obtain a permit, applicants must
meet the criteria at 36 CFR 223.1, 223.2,
and 223.5 through 223.13 under which
free use or sale of timber or forest
products is authorized. Upon receiving
a permit, the permittee must comply
with the terms of the permit at 36 CFR
261.6 that designate the forest products
that can be harvested and under what
conditions, such as limiting harvest to a
designated area or permitting harvest of
only specifically designated material.

For over 20 years, Forest Service
Regional offices have been issuing
Forest Product Removal Permits, with
each Region developing its own Forest
Product Removal Permit form and
policies. To ensure more consistent
management of the forest products
programs, the Forest Service has
developed two new national permit
forms to replace regional forms: FS—
2400-1—Forest Products Removal Permit
and Cash Receipt to sell timber
products, such as fuelwood, or forest
products, such as Christmas trees and
pine cones, and FS—2400—4—Forest
Products Sale Permit and Cash Receipt
to sell timber products, such as
sawtimber or fuelwood.

When applying for forest products
removal permits, applicants, depending
on what timber or forest products they
intend to remove, must answer
guestions on one or more of the
following forms:

Form FS—2400-1-Forest Products Removal
Permit and Cash Receipt is new and will
implement regulations at 36 CFR 223.1 and
223.2 governing the sale of forest products,
such as Christmas trees or pinecones;

Form FS—2400-4—Forest Products Sale
Permit and Cash Receipt is new and will be
used to sell timber products, such as
sawtimber, or forest products, such as
fuelwood; and

Form FS—2400-4—Forest Products Free Use
Permit is an existing form that will be
extended. It is used to allow free use of
timber or forest products (36 CFR 223.5
through 223.13).

Each form implements different
regulations and has different provisions
for compliance, but all three forms

collect similar information from the
applicant for related purposes.
Therefore, the Forest Service intends to
combine the three information
collections under one authorization
number, OMB No. 0596—-0095, which
currently covers only FS—2400-8—Forest
Products Free Use Permit. OMB
authorization of FS-2400-8 expires
October 31, 1997. The Forest Service is
requesting an extension of this
information collection.

The Forest Service will use the
information collected on these three
forms to ensure that permittees
obtaining free use of timber or forest
products qualify for the free-use
program and do not receive product
value in excess of the $20 amount that
District Rangers or $100 amount that
Forest Supervisors are authorized to
approved in a fiscal year (36 CFR 223.8);
to ensure that applicants purchasing
permits non-competitively to harvest
timber or forest products do not exceed
the authorized $10,000 limit in a fiscal
year (16 U.S.C. 472(a)); and to ensure
that permittees can be identified in the
field by Forest Service compliance
personnel.

An applicant is not restricted to one
permit. An applicant may apply for as
many product removal permits as they
deem necessary to meet their needs. For
example, an applicant may obtain free
use of a timber product, such as
firewood, using FS—2400-8—Forest
Products Free Use Permit and still
purchase a Christmas tree using FS—
2400-1-Forest Product Removal Permit
and Cash Receipt.

Data gathered in these information
collections are not available from other
sources.

Description of Information Collection

The following describes the
information collection to be extended
and combined with two new
information collections: FS—-2400-1—
Forest Products Removal Permit and
Cash Receipt and FS—2400-1-Forest
Products Removal Permit and Cash
Receipt and FS—-2400-4—Forest Products
Sale Permit and Cash Receipt.
Descriptions of these information
collections follow the description of FS—
2400-8.

Title: FS—2400-8—Forest Products
Free Use Permit.

OMB Number: 0596-0095.

Expiration Date of Approval: October
31, 1997.

Type of Request: Extend this
information collection and combine
with FS-2400-1 and FS-2400-4.

Abstract: The agency uses the
collected data to ensure that applicants
meet the criteria for free use of timber
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or forest products authorized by
regulations at 36 CFR 223.5 through
223.13 and that permittees comply with
the regulations and terms of the permit.

Individuals usually request permits in
person at the Forest Service office
issuing the permit. Forest Service
personnel ask applicants to respond to
questions that include their name,
address, and identification number. The
identification number can be a tax
identification number, social security
number, drivers license number, or
other unique number identifying the
applicant. Forest Service personnel
enter the information onto the
computerized permit database for easy
retrieval for subsequent requests for
permits by the same individual. The
information also is entered onto a hard
copy of a permit. The applicant signs
and dates the permit. Forest Service
personnel issuing the permit discuss the
terms and conditions of the permit with
the applicant. Permittees may be
required to maintain a product removal
record on the permit form.

Data gathered in this information
collection are not available from other
sources.

Estimate of Burden: 8 minutes.

Type of Respondents: Individuals.

Estimated Number of Respondents:
24,000.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 1,195 hours.

Description of Information Collection

The following describes a new
information collection that will be
combined with FS—-2400-8—Forest
Products Free Use Permit (OMB Number
0596-0095):

Title: FS—2400-4—Forest Products
Sale Permit and Cash Receipt.

OMB Number: New.

Expiration Date of Approval: New.

Type of Request: The following
describes a new collection requirement
and has not received approval by the
Office of Management and Budget.

Abstract: The agency will use the
collected data to ensure that applicants,
seeking to remove timber or forest
products from National Forest System
lands, meet the criteria under which
sale of timber or forest products is
authorized by the regulations at 36 CFR
223.88 and to ensure that permittees
comply with regulations and terms of
the permit at 36 CFR 261.6.

Individuals and persons representing
small businesses usually request
permits in person in the Forest Service
office issuing the permit. Forest Service
personnel will ask applicants to respond
to questions that include their name,

address, and tax identification number.
Forest Service personnel will enter the
information onto the computerized
permit database, where the information
will be maintained for easy retrieval for
subsequent requests for permits by the
same individual. The information also
will be entered onto a hard copy of a
permit. The applicant will sign and date
the permit. Forest Service personnel
issuing the permit will discuss the terms
and conditions of the permit with the
applicant.

Data gathered in this information
collection are not available from other
sources.

Estimate of Burden: 8 minutes.

Type of Respondents: Individuals and
small businesses.

Estimated Number of Respondents:
2500.

Estimated Number of Responses per
Respondent: 1.5.

Estimated Total Annual Burden on
Respondents: 190 hours.

Description of Information Collection

The following describes a new
information collection that will be
combined with FS—-2400-8—Forest
Products Free Use Permit (OMB Number
0596-0095):

Title: FS—2400-1—Forest Products
Removal Permit and Cash Receipt.

OMB Number: New.

Expiration Date of Approval: New.

Type of Request: The following
describes a new collection and has not
received approval from the Office of
Management and Budget.

Abstract: The agency will use the
collected data to ensure that applicants
meet the criteria under which the sale
of timber or forest products is
authorized by the regulations at 36 CFR
223.88 and to ensure that permittees
comply with regulations and terms of
the permit at 36 CFR 261.6.

Individuals and persons representing
small businesses usually request
permits in person in the Forest Service
office issuing the permit. The
information collected includes the
applicant’s name, address, and
identification number. The
identification number can be a tax
identification number, social secu