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Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO

Access, a service of the United States Government Printing

Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page |l or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 927
[Docket No. FV97-927-1 FIR]
Winter Pears Grown in Oregon and

Washington; Increased Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting, as
a final rule, without change, the
provisions of an interim final rule
which increased the assessment rate
established for the Winter Pear Control
Committee (Committee) under
Marketing Order No. 927 for the 1997—
98, and subsequent fiscal periods. The
Committee is responsible for local
administration of the marketing order
which regulates the handling of winter
pears grown in Oregon and Washington.
Authorization to assess winter pear
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The 1997-98 fiscal period began July 1
and ends June 30. The assessment rate
will continue in effect indefinitely
unless modified, suspended, or
terminated. The marketing order was
amended recently and California was
removed from the production area.
EFFECTIVE DATE: January 20, 1998.

FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Northwest
Marketing Field Office, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW Third Avenue, Room 369, Portland,
OR 97204; telephone: (503) 326-2724,
Fax: (503) 326-7440, or George J.
Kelhart, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Room
2525-S, P.O. Box 96456, Washington,

DC 20090-6456; telephone: (202) 720—-
2491, Fax: (202) 205-6632. Small
businesses may request information on
compliance with this regulation by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 927, both as amended (7
CFR part 927; 62 FR 60999, November
14, 1997), regulating the handling of
winter pears grown in Oregon and
Washington, hereinafter referred to as
the “order.” The marketing agreement
and order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”
Effective November 17, 1997, the
marketing agreement and order were
amended by removing the State of
California from the production area. The
production area now covers the States of
Oregon and Washington.

The Department of Agriculture is
issuing this rule in conformance with
Executive Order 12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, winter pear handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable winter pears
beginning July 1, 1997, and continuing
until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any

district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule continues in effect an
assessment rate established for the
Committee for the 1997-98, and
subsequent fiscal periods of $0.44 per
standard box of winter pears.

The order provides authority for the
Committee, with the approval of the
Department, to formulate an annual
budget of expenses and collect
assessments from handlers to administer
the program. The members of the
Committee are producers and handlers
of winter pears. They are familiar with
the Committee’s needs and with the
costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

For the 199697 and subsequent fiscal
periods, the Committee recommended,
and the Department approved, an
assessment rate that would continue in
effect from fiscal period to fiscal period
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other information
available to the Secretary.

The Committee met on May 30, 1997,
and unanimously recommended 1997—
98 expenditures of $8,066,790 and an
assessment rate of $0.44 per standard
box of winter pears. In comparison, last
year’s budgeted expenditures were
$5,502,979. The assessment rate of $0.44
is $0.035 more than the rate previously
in effect. The Committee discussed
alternatives to this rule, including
alternative expenditure levels, but
decided that an assessment rate of less
than $0.44 would not generate the
income necessary to administer the
program with an adequate reserve. An
assessment rate of more than $0.44
would have resulted in a reserve that
exceeded the level the Committee
believes is necessary to administer the
program.

The assessment rate recommended by
the Committee was derived by dividing
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anticipated expenses by expected
shipments of winter pears. Applying the
$0.44 per standard box rate of
assessment to the Committee’s
17,310,000 standard box shipment
estimate should provide $7,616,400 in
assessment income. Income derived
from handler assessments, along with
interest income and funds from the
Committee’s authorized reserve, will be
adequate to cover budgeted expenses.
Funds in the reserve (approximately
$268,000) will be kept within the
maximum permitted by the order (one
fiscal period’s expenses; § 927.42).

Major expenditures recommended by
the Committee for the 1997-98 include
$7,010,550 for paid advertising,
$346,200 for improvement of winter
pears (production research), $161,549
for salaries, and $75,000 for industry
development. Budgeted expenses for
these items in 1996-97 were $4,674,675,
$249,316, $154,387, and $75,000,
respectively.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1997-98 budget was
approved by the Department on August
25, 1997, and those for subsequent fiscal
periods will be reviewed and, as
appropriate, approved by the
Department.

A final rule amending the order was
published in the Federal Register on
November 14, 1997 (62 FR 60999). One
of the amendments removed California
from the production area effective
November 17, 1997. The removal of
California from the order is expected to
have minimal effect on the Committee’s
anticipated revenue from assessments,
and on expenses. Shipments of winter
pears from California averaged 548,691
standard boxes or approximately four

percent of the total winter pear
shipments during the prior five year
period. Assessments on shipments of
winter pears from Oregon and
Washington, along with interest income
and funds from the Committee’s
authorized reserve, will be adequate to
meet Committee expenses.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

Since the interim final rule was
issued, the Department has received
new figures on the number of producers
and handlers in the production area.
There are now approximately 1,700
producers of winter pears in the
production area and approximately 93
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000 and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of winter
pear producers and handlers may be
classified as small entities.

This rule continues in effect an
increased assessment rate established
for the Committee and collected from
handlers for the 1997-98, and
subsequent fiscal periods. The
Committee unanimously recommended
1997-98 expenditures of $8,066,790,
and an assessment rate of $0.44 per
standard box of winter pears. The
assessment rate of $0.44 is $0.035 more
than the rate previously in effect. Winter
pear shipments for the year are
estimated at 17,310,000 standard boxes,
which should provide $7,616,400 in
assessment income. Income derived
from handler assessments on shipments
of winter pears from Oregon and
Washington, along with interest income
and funds from the Committee’s
authorized reserve, will be adequate to
cover budgeted expenses. Funds in the
reserve (approximately $268,000) will
be kept within the maximum permitted

by the order (one fiscal period’s
expenses; § 927.42).

The Committee discussed alternatives
to this rule, including alternative
expenditure levels. Lower assessment
rates were considered, but not
recommended because they would not
generate the income necessary to
administer the program with an
adequate reserve. An assessment rate of
more than $0.44 would have resulted in
a reserve that exceeded the level the
Committee believes is necessary to
administer the program.

Major expenditures recommended by
the Committee for the 1997-98 include
$7,010,550 for paid advertising,
$346,200 for improvement of winter
pears (production research), $161,549
for salaries, and $75,000 for industry
development. Budgeted expenses for
these items in 199697 were $4,674,675,
$249,316, $154,387, and $75,000,
respectively. The increase in paid
advertising is needed to help the
industry market this season’s crop,
which is significantly larger than last
year’s crop. A lower level of funding for
paid advertising was ruled out by the
Committee because it felt that a more
aggressive advertising program was
needed this season to market the large
crop. The increased level for production
research provides funds for current and
anticipated research in 1997-98. The
increase in salaries provides funds for
staff salary adjustments.

Recent price information indicates
that the grower price for the 1997-98
season will range between $4.82 and
$11.81 per standard box of winter pears.
Therefore, the estimated assessment
revenue for the 1997-98 fiscal period as
a percentage of total grower revenue
will range between 4 and 9 percent.

This action will increase the
assessment obligation imposed on
handlers. While this rule will impose
some additional costs on handlers, the
costs are minimal and in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed on to producers. However, these
costs will be offset by the benefits
derived by the operation of the
marketing order. In addition, the
Committee’s meeting was widely
publicized throughout the winter pear
industry and all interested persons were
invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the May 30, 1997, meeting
was a public meeting and all entities,
both large and small, were able to
express views on this issue.

This action will not impose any
additional reporting or recordkeeping
requirements on either small or large



Federal Register / Vol. 62, No. 244 / Friday, December 19, 1997 / Rules and Regulations

66497

winter pear handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

The interim final rule concerning this
action was published in the Federal
Register (62 FR 44202) on August 20,
1997, and requested comments to be
received by September 21, 1997. A copy
of the interim final rule was also made
available on the Internet by the U.S.
Government Printing Office. No
comments were received.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 927

Marketing agreements, Pears,
Reporting and recordkeeping
requirements.

PART 927—WINTER PEARS GROWN
IN OREGON AND WASHINGTON

Accordingly, the interim final rule
amending 7 CFR part 927 which was
published at 62 FR 44202 on August 20,
1997, is adopted as a final rule without
change.

Dated: December 15, 1997.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 97-33168 Filed 12-18-97; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 948
[Docket No. FV97-948-1 FIR]
Irish Potatoes Grown in Colorado;

Change in Handling Regulation for
Area No. 2

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of an interim final rule
which changed the size requirement

from a 2 inch minimum diameter or 4
ounce minimum weight to a 1%s inch
minimum diameter for Centennial
Russet variety potatoes grown in Area
No. 2 of Colorado. The size requirement
for Centennial Russets had been larger
than the requirement for similar long
varieties. The change recognized the
similarity among all long varieties and
provided potato handlers with more
marketing flexibility, growers with
increased returns, and consumers with
a greater supply of potatoes.

EFFECTIVE DATE: January 20, 1998.

FOR FURTHER INFORMATION CONTACT:
Dennis L. West, Northwest Marketing
Field Office, Marketing Order
Administration Branch, F&V, AMS,
USDA, 1220 SW Third Avenue, room
369, Portland, Oregon 97204; telephone:
(503) 326-2724, Fax: (503) 326-7440, or
Anne M. Dec, Marketing Order
Administration Branch, F&V, AMS,
USDA, room 2525-S, P.O. Box 96456,

Washington, DC 20090-6456; telephone:

(202) 720-2491, Fax: (202) 205-6632.
Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 97 and Marketing Order No. 948 (7
CFR part 948), both as amended,
regulating the handling of Irish potatoes
grown in Colorado. The marketing
agreement and order are authorized by
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the
“Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A

handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after date of the entry
of the ruling.

The interim rule relaxed the size
requirement for Centennial Russet
variety potatoes grown in Area No. 2
from the current 2 inch minimum
diameter or 4-ounce minimum weight to
a 17s inch minimum diameter with no
minimum weight option. This change
enabled handlers to market a larger
portion of the crop in fresh market
outlets and improved the marketing of
Colorado potatoes. Further, all Russet
varieties are now required to meet the
same size specifications.

Section 948.22 (7 CFR 948.22)
authorizes the issuance of regulations
for grade, size, quality, maturity, and
pack for any variety or varieties of
potatoes grown in different portions of
the production area during any period.

Section 948.4 of the order defines the
counties included in Area No. 2, which
is commonly known as the San Luis
Valley. The Colorado Potato
Administrative Committee, San Luis
Valley Office (Area No. 2) (Committee),
is the agency responsible for local
administration of the Federal marketing
order in Area No. 2.

Size regulations for potatoes grown in
Area No. 2 are currently in effect under
§948.386. Centennial Russet variety
potatoes had to be 2 inches minimum
diameter or 4 ounces minimum weight.
Other long varieties, which include
other Russet varieties, had to be 17s
inch minimum diameter with no
minimum weight option. The interim
final rule amended that section by
removing the weight requirement option
for Centennial Russets and reducing the
minimum diameter requirement for
Centennial Russets to 1%s inches. Thus,
all Russet varieties are now required to
meet the same minimum diameter. The
Committee unanimously recommended
this change at its August 21, 1997,
meeting.

When the previous size regulations
were established, the Centennial Russet
was the dominant variety in the San
Luis Valley (Area No. 2), accounting for
approximately 65-75 percent of the
crop. The other major Russet variety
grown in the San Luis Valley was the
Russet Burbank, a slimmer potato which
was required to meet the 17 inch
minimum diameter. Today, the Russet
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Burbank has been phased out
completely and the Centennial Russet
accounts for less than 10 percent of the
crop. The Burbank and the Centennial
have been replaced by other varieties,
including new Russet varieties which
have the same bulky features as the
Centennial.

The new varieties, however, were
required only to meet the 175 inch
minimum diameter, not the 2 inch
minimum diameter or 4 ounce
minimum weight requirements that
Centennial Russets were required to
meet. The industry was concerned that
Centennial Russets could be
misrepresented as one of the new Russet
varieties, so as to comply only with the
smaller size requirement. The interim
final rule, by establishing the same size
requirements for all Russet varieties,
eliminated that possibility.

Reducing the size requirement
allowed handlers to market a larger
portion of the Centennial Russet crop in
fresh outlets. That change improved the
marketing of Colorado potatoes and
increased returns to producers.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

There are approximately 118 handlers
of Colorado Area 2 potatoes who are
subject to regulation under the
marketing order and approximately 280
producers of Colorado potatoes in the
regulated area. Small agricultural
service firms have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $500,000. The majority of potato
producers and handlers regulated under
the marketing agreement and order may
be classified as small entities.

Section 948.22 of the order authorizes
the issuance of handling regulations for
potatoes grown in Colorado. The interim
final rule relaxed the size requirement
for Centennial Russet variety potatoes
grown in Area No. 2 from a 2 inch
minimum diameter or 4-ounce
minimum weight to a 1%s minimum
diameter with no weight option. This
change enabled handlers to market a
larger portion of the crop in fresh
market outlets and improved the
marketing of Colorado potatoes. There is
no available information detailing how
many potatoes this relaxation allowed to
be marketed which could not have been
marketed prior to this action.

The rule also eliminated a potential
compliance problem, as all Russet
varieties are now required to meet the
same size specifications. Other Russet
varieties were required only to meet the
smaller size regulation of 17 inch
diameter. Because some of the new
Russet varieties with characteristics
very similar to Centennials faced the
smaller size requirement and have
surpassed Centennials in popularity,
there was a possibility that Centennials
could have been misrepresented as one
of the new Russet varieties.

The only viable alternative to
reducing the size requirement for
Centennials was to increase the size
requirement for all other long potatoes,
including all other Russets. The
Committee surveyed 270 growers from
Area No. 2 concerning the grade and
size regulation. Both options for
equalizing the size regulations for all
long potatoes were included in the
survey. The participating growers
rejected increasing the size
requirements for all other long potatoes,
which would have reduced the number
of Colorado potatoes on the market, in
favor of the size requirement reduction
established by the interim final rule.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
potato handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sectors. In addition, the Department has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

Further, the Committee’s meeting was
widely publicized throughout the
Colorado potato industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations. Like all
Committee meetings, the August 21,
1997, meeting was a public meeting and
all entities, both large and small, were
able to express their views on this issue.
The Committee itself is composed of 12
members, of which 5 are handlers and
7 are producers, the majority of whom
are small entities.

Also, the Committee surveyed 270
producers in Area No. 2, the majority of
whom are small entities, concerning
regulation during the 1997-98 potato
shipping season. This rule reflects the
outcome of that survey of
predominantly small growers.

An interim final rule concerning this
action was published in the Federal
Register on September 26, 1997 (62 FR
50479). Copies of the rule were mailed
or sent via facsimile to all Committee

members and Area 2 potato producers
and handlers. Finally, the rule was
made available through the Internet by
the Office of the Federal Register. A 60-
day comment period was provided. No
comments were received.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that this
rule, as hereinafter set forth, will tend
to effectuate the declared policy of the
Act.

List of Subjects in 7 CFR Part 948

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

PART 948—IRISH POTATOES GROWN
IN COLORADO

Accordingly, the interim final rule
amending 7 CFR part 948 which was
published at 62 FR 50479 on September
26, 1997, is adopted as a final rule
without change.

Dated: December 15, 1997.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 97-33167 Filed 12—-18-97; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-13-AD; Amendment 39—
10258; AD 97-26-15]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company Models 1900, 1900C,
and 1900D Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Raytheon Aircraft
Company (Raytheon) Models 1900,
1900C, and 1900D airplanes (formerly
referred to as Beech Models 1900,
1900C, and 1900D airplanes). This AD
requires lubricating the main landing
gear actuator rod ends and eventually
replacing these rod ends with Teflon-
lined rod ends. The AD results from
reports of in-flight separations of the rod
end that attaches the actuator to the arm
of the main landing gear drag brace
assembly on two of the affected
airplanes caused by excessive friction in
the rod end bearing. The actions



Federal Register / Vol. 62, No. 244 / Friday, December 19, 1997 / Rules and Regulations

66499

specified by this AD are intended to
prevent actuator rod end failure caused
by excessive friction in the rod end
bearing, which could result in the
inability to lower the main landing gear
or result in landing gear collapse during
landing.

DATES: Effective January 25, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 25,
1998.

ADDRESSES: Service information that
applies to this AD may be obtained from
the Raytheon Aircraft Company, P.O.
Box 85, Wichita, Kansas 67201-0085.
This information may also be examined
at the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-13—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Steven E. Potter, Aerospace Engineer,
Wichita Aircraft Certification Office,
FAA, 1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone (316) 946—-4124; facsimile
(316) 946-4407.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain Raytheon Models 1900,
1900C, and 1900D airplanes was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on July 23, 1997 (62 FR 39492). The
NPRM proposed to require lubricating
the actuator rod ends of the P/N 114—
380041-11 (or FAA-approved
equivalent part number) main landing
gear actuators in accordance with
Raytheon Safety Communiqué 1900—
128, dated October 25, 1996. The
proposed AD would also require
eventually replacing the rod ends of the
P/N 114-380041-11 (or FAA-approved
equivalent part number) main landing
gear actuators with Teflon-lined rod
ends, P/N M81935/1-8K (or FAA-
approved equivalent part number).
Accomplishment of this proposed
replacement would be in accordance
with Raytheon Mandatory Service
Bulletin No. 2730, Issued: November,
1996.

Raytheon Models 1900, 1900C, and
1900D airplanes could have main
landing gear actuators installed that
have Parts Manufacturer Approval

(PMA). For those airplanes having PMA
parts that are equivalent (PMA by
equivalency) to those referenced in the
proposed AD, the phrase ““‘or FAA-
approved equivalent part number”’
means that the proposed actions, if
followed by a final rule, would also
apply to airplanes with PMA by
equivalency actuators installed.

The NPRM resulted from reports of
in-flight separations of the rod end that
attaches the actuator to the arm of the
main landing gear drag brace assembly
on two of the affected airplanes caused
by excessive friction in the rod end
bearing.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the two
comments received from one
commenter. No comments have been
received regarding the FAA's estimate of
the cost impact upon the public.

Comment No. 1: Language Change in
the AD

The commenter requests that the FAA
add the following language to paragraph
(b) of the proposed AD:

Installation of P/N M81935/1-8K (or FAA-
approved equivalent part) rod end constitutes
terminating action to the lubricating
requirements of provision (a) of this AD.

The commenter feels that adding this
language to paragraph (b) of this AD will
eliminate the need for the language in
paragraph (a)(1) and (a)(2) of this AD.

The FAA partially agrees. The FAA
believes that language similar to that
proposed by the commenter could
replace paragraph (a)(1) of the proposed
AD, which currently reads:

This lubrication is not needed on airplanes
that have P/N M81935/1-8K (or FAA-
approved equivalent part number) main
landing gear actuator rod ends installed, as
required by paragraph (b) of this AD.

However, paragraph (a)(2) states that the
operator may accomplish the
installation at any time prior to 600
hours time-in-service (TIS). The FAA
feels that this paragraph is necessary as
it provides information and clarification
necessary for persons who might want
to accomplish the installation at a
regular maintenance interval, and
would prefer to accomplish the
installation and not accomplish the
lubrication requirements of the AD. The
FAA will replace the language of
paragraph (a)(1) with language similar to
that requested by the commenter.
Paragraph (a)(1) of the final rule has
been changed accordingly.

Comment No. 2: Wrong reference to
Raytheon Safety Communiqué 1900-128

The commenter states that Raytheon
Safety Communiqué 1900-128 was
incorrectly referenced in the proposed
AD as Raytheon Safety Communiqué
1900-28. The commenter requests that
the proposed AD be changed to reflect
the correct reference to this service
information.

The FAA concurs and will change the
final rule accordingly.

The FAA'’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for the
changes described above and minor
editorial corrections. The FAA has
determined that these changes and
minor corrections will not change the
meaning of the AD and will not add any
additional burden upon the public than
was already proposed.

Cost Impact

The FAA estimates that 507 airplanes
in the U.S. registry would be affected by
this AD, that it would take
approximately 4 workhours per airplane
(2 workhours per actuator with 2
actuators per airplane) to accomplish
the required installation, and that the
average labor rate is approximately $60
an hour. Parts cost approximately $233
per airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$239,811, or $473 per airplane. These
figures are based on the presumption
that no owner/operator of the affected
airplanes has incorporated the required
installation.

Raytheon has informed the FAA that
approximately 609 actuator rod ends
have been shipped from the Raytheon
Aircraft Authorized Service Center. This
is enough to equip approximately 300 of
the affected airplanes (two main landing
gear actuators per airplane). Presuming
that these actuator rod ends were
incorporated on the affected airplanes
(two per airplane), this would reduce
the cost impact of this AD by $141,900
from $239,811 to $97,911.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
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not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

97-26-15 Raytheon Aircraft Company:
Amendment 39-10258; Docket No. 97—
CE-13-AD.

Applicability: The following model and
serial number airplanes, certificated in any
category, that are equipped with at least one
part number (P/N) 114-380041-11 (or FAA-
approved equivalent part number) main
landing gear actuator:

Model Serial numbers
1900 ......... UA-2 and UA-3.
1900C ...... UB-1 through UB-74, and UC-1
through UC-174.
1900C (C- | UD-1 through UD-6.
12)).
1900D ...... UE-1 through UE-249 and UE-
252.

Note 1: The airplanes affected by this AD
could have main landing gear actuators
installed that have Parts Manufacturer
Approval (PMA). For those airplanes having
PMA parts that are equivalent (PMA by
equivalency) to those referenced in this AD,

the phrase “‘or FAA-approved equivalent part
number’” means that this AD applies to
airplanes with PMA by equivalency main
landing gear actuators installed.

Note 2: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the installation, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent actuator rod end failure caused
by excessive friction in the rod end bearing,
which could result in the inability to lower
the main landing gear or result in landing
gear collapse during landing, accomplish the
following:

(a) Upon accumulating 1,200 hours time-
in-service (TIS) on each P/N 114-380041-11
(or FAA-approved equivalent part number)
main landing gear actuator or within the next
100 hours TIS after the effective date of this
AD, whichever occurs later, lubricate the
actuator rod ends in accordance with
Raytheon Safety Communiqué 1900-128,
dated October 25, 1996.

(1) Installation of P/N M81935/1-8K (or
FAA-approved equivalent part number) main
landing gear actuator rod ends constitutes
terminating action to the lubricating
requirements of paragraph (a) of this AD.

(2) Installing the P/N M81935/1-8K (or
FAA-approved equivalent part number) main
landing gear actuator rod ends may be
accomplished at any time prior to the next
600 hours TIS, at which time they must be
installed (see paragraph (b) of this AD).

(b) Within the next 600 hours TIS after the
effective date of this AD, install Teflon-lined
main landing gear actuator rod ends, P/N
M81935/1-8K (or FAA-approved equivalent
part number), in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of Raytheon Mandatory Service
Bulletin No. 2730, Issued: November, 1996.

(c) As of the effective date of this AD, no
person may install a P/N 114-380041-11 (or
FAA-approved equivalent part number) main
landing gear actuator without replacing the
rod ends with P/N M81935/1-8K (or FAA-
approved equivalent part number). Installing
these Teflon-lined rod ends re-identifies the
main landing gear actuator as P/N 114—
380041-13.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be

approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(f) The lubrication required by this AD
shall be done in accordance with Raytheon
Safety Communiqué 1900-128, dated
October 25, 1996. The installation required
by this AD shall be done in accordance with
Raytheon Mandatory Service Bulletin No.
2730, Issued: November, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from the
Raytheon Aircraft Company, P.O. Box 85,
Wichita, Kansas 67201-0085. Copies may be
inspected at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(9) This amendment (39-10258) becomes
effective on January 25, 1998.

Issued in Kansas City, Missouri, on
December 10, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-32994 Filed 12-18-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-NM-140-AD; Amendment
39-10254; AD 97-26-11]

RIN 2120-AA64
Airworthiness Directives; Aerospatiale

Model ATR42-200, —300, and —320
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Aerospatiale Model
ATR42-200, —300, and —320 series
airplanes, that requires an inspection to
detect corrosion of the rear spars of the
wings, and corrective actions, if
necessary. This amendment is prompted
by issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by this AD are
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intended to detect and correct possible
corrosion on the rear spars of the wings,
which could result in reduced structural
integrity of the wings.

DATES: Effective January 23, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 23,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse, Cedex 03,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Aerospatiale
Model ATR42-200, —300, —320 series
airplanes was published in the Federal
Register on October 01, 1997 (62 FR
51388). That action proposed to require
an inspection to detect corrosion of the
rear spars of the wings, and corrective
actions, if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

Request to Withdraw the Proposal

The Direction Générale de I’ Aviation
Civile (DGAC) has no technical
objection to the proposal, but requests
that the FAA withdraw it because
French airworthiness directive 95-127—
062(B) was issued against a target set of
airplanes, and was intended to evaluate
and quantify the problems with
corrosion in the area of the wing spars.
The results of the inspection enabled
the manufacturer to define long term
actions and revise the airplane
maintenance program (known as the
Maintenance Review Board or MRB), to
include the necessary inspections and
corrective actions. The commenter
further states that the revised MRB has
been implemented by U.S. operators,

and that an AD mandating these same
actions is not required.

The FAA does not concur with the
commenter’s request to withdraw the
proposal. The MRB document
referenced by the commenter is not
mandatory for U.S. operators. Therefore,
the issuance of this AD is the only
means available to the FAA to require
changes in the maintenance of the
airplane which are related to an unsafe
condition. The “Compliance” provision
of this AD states that compliance is
required as indicated, “‘unless
accomplished previously.” Therefore, if
an operator has adopted and complied
with MRB provisions that describe the
inspection required by this AD, it may
take credit for prior accomplishment of
those actions.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 16 Model
ATR42-200, —300, and —320 series
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 24 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be
$23,040, or $1,440 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic

impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-26-11 Aerospatiale: Amendment 39—
10254. Docket 95-NM-140-AD.

Applicability: Model ATR42-200, -300,
and -320 series airplanes, as listed in
Aerospatiale Service Bulletin ATR42-57—
0044, dated May 30, 1995, or Revision 1,
dated June 28, 1995; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct corrosion on the rear
spars of the wings, which could result in
reduced structural integrity of the wing,
accomplish the following:

(a) Within 60 days after the effective date
of this AD, perform a one-time detailed
visual inspection to detect corrosion of the
rear spars of the wings, in accordance with
Aerospatiale Service Bulletin ATR42-57—
0044, dated May 30, 1995, or Revision 1,
dated June 28, 1995.
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(1) If no corrosion is detected, prior to
further flight, apply a protective compound
to the areas specified in the service bulletin,
in accordance with the service bulletin.

(2) If any corrosion is detected, prior to
further flight, repair it in accordance with a
method approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be

used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Aerospatiale Service Bulletin ATR42—
57-0044, dated May 30, 1995; or Aerospatiale
Service Bulletin ATR42-57-0044, Revision 1,
dated June 28, 1995; which contain the
specified effective pages.

. . Revision level Date shown on
Service bulletin referenced and date Page No shown on page page
ATR42-57-0044, May 30, 1995 .....c.coceiiierrieienieienie et May 30, 1995.
ATR42-57-0044, Revision 1, June 28, 1995 June 28, 1995.
May 30, 1995.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Aerospatiale, 316 Route de Bayonne,
31060 Toulouse, Cedex 03, France. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 95-127—
063(B), dated August 2, 1995.

(e) This amendment becomes effective on
January 23, 1998.

Issued in Renton, Washington, on
December 11, 1997.

Gilbert L. Thompson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-32999 Filed 12—-18-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 93—ANE-08; Amendment 39—
10260; AD 97-26-17]

RIN 2120-AA64

Airworthiness Directives; Teledyne
Continental Motors 10-360, TSIO-360,
LTSIO-360, 10-520, LIO-520, TSIO-
520, LTSIO-520 Series, and Rolls-
Royce plc 10-360 and TSIO-360 Series
Reciprocating Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Teledyne
Continental Motors (TCM) 10-520 and

TSI0-520 series reciprocating engines,
that currently requires ultrasonic
inspection for subsurface fatigue cracks
in crankshafts installed in TCM 10-520
and TSI10-520 series engines and
replacement of the crankshaft if a crack
is found. This amendment adds a
requirement to remove crankshafts
manufactured using the airmelt process
and replace them with crankshafts
manufactured using the vacuum arc
remelt (VAR) process, incorporates new
ultrasonic inspection criteria in the AD,
adds engine series TCM 10-360, TSIO-
360, LTSIO-360, 10-520, LIO-520,
TSI0-520, LTSIO-520 and Rolls-Royce,
plc 10-360 and TSI0-360 to the
applicability, and revises the economic
impact analysis. This amendment is
prompted by reports of crankshaft
failures due to subsurface fatigue
cracking on engines that had been
inspected in accordance with the
current AD. The actions specified by
this AD are intended to prevent
crankshaft failure and subsequent
engine failure.

DATES: Effective January 23, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 23,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Teledyne Continental Motors, P.O.
Box 90, Mobile, AL 36601; telephone
(334) 438-3411. This information may
be examined at the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, 12 New England Executive
Park, Burlington, MA 01803-5299; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jerry
Robinette, Aerospace Engineer, Atlanta
Aircraft Certification Office, FAA, Small
Airplane Directorate, Campus Building,
1701 Columbia Ave., Suite 2-160,
College Park, GA 30337-2748;
telephone (404) 305-7371, fax (404)
305-7348.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
add an airworthiness directive (AD),
applicable to certain Teledyne
Continental Motors (TCM) 10-360,
TSI10-360, LTSI0-360, 10-520 and
TSIO-520 series reciprocating engines
was published as a supplemental notice
of proposed rulemaking (SNPRM) in the
Federal Register on August 24, 1995 (60
FR 43995). That proposal would have
superseded AD 87-23-08, Amendment
39-5735 (52 FR 41937, October 30,
1987), which currently requires
ultrasonic inspection of TCM 10-520
and TSIO-520 series engines for sub-
surface fatigue cracks in the crankshaft
and replacement of the crankshaft, if a
crack is found. The proposed AD would
have retained the ultrasonic inspection,
but would have required the removal of
crankshafts manufactured using the
airmelt process and required
replacement with crankshafts that were
manufactured using the vacuum arc
remelt (VAR) process. The proposed AD
would have also expanded the affected
population of engines to add the TCM
10-360, TSIO-360 and LTSIO-360
series engines to the 10-520 and TSIO-
520 series engines affected by AD 87—
23-08. That proposal was prompted by
reports of crankshaft failures due to
subsurface fatigue cracking on engines
that had been inspected in accordance
with AD 87-23-08. That condition, if
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not corrected, could result in crankshaft
failure and subsequent engine failure.

Since the issuance of that SNPRM,
TCM has revised and improved the
ultrasonic test procedure and the
Federal Aviation Administration (FAA)
determined that the proposed AD
should reference this new procedure. In
addition, the FAA has also determined
that TCM L10-520 and LTSIO-520 and
Rolls-Royce, plc 10-360 and TSI0-360
series engines are affected and should
be included in this proposal as they are
identical in design and manufacturing
process. The number of Rolls-Royce, plc
engines that were added was small,
estimated to be 500 worldwide. The
added TCM engines were affected only
by the repetitive ultrasonic inspection
requirements, as they already have VAR
crankshafts.

Since those changes expanded the
scope of the originally proposed rule,
the FAA determined that it was
necessary to reopen the comment period
to provide additional opportunity for
public comment. On March 12, 1997,
the FAA issued a second SNPRM ( 62
FR 15133, March 31, 1997).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to all
comments received from these three
notices: 41 to the original NPRM, 26 to
the SNPRM, and 4 to the second
SNPRM.

One group of commenters state that
the AD should be withdrawn, since the
listed price of the replacement part is
not believed to be accurate nor will it
be available for a sustained period of
time. The FAA concurs in part. Since
the original issuance of the NPRM, the
cost of the exchange crankshaft has
increased from $2,222 to $2,599 and the
cost analysis has been corrected to
reflect this new price. This price
assumes the customer exchanges an
airmelt crankshaft for a VAR crankshaft.
However, some commenters have stated
that the price of the crankshaft is $7,000
or higher, but this is based on the
outright purchase price without an
exchange crankshaft (actual TCM List
Outright prices currently range from
$7,407 to $8,979). The cost analysis is
based on the exchange price because the
applicability of this action is limited to
registered owners of the specified TCM
engine models, and it is assumed these
owners have crankshafts installed in
their engines.

One group of commenters state that
the AD should be withdrawn, since the
data used for the NPRM is invalid and
the handling of the data is not
statistically correct. The FAA does not
concur. The data used to justify the AD

is valid; as stated previously, it is
derived from crankshaft failures where
the failure mode was determined by
engineering evaluation of numerous
failure events, which included reviews
of engine operating histories, analytical
engine teardowns, and laboratory
analyses of the failed crankshafts. The
FAA participated in many of these
investigative activities.

One commenter (ARSA) presented
data from repair stations which they
insist is the only valid data. Their data
is derived from ultrasonic inspection of
airmelt and VAR crankshafts and shows
29 airmelt removals out of 3,821
crankshafts inspected and 3 VAR
removals out of 488 crankshafts
inspected. They then conclude that
statistically there is no difference in the
two types of crankshafts. Their
statistical comparison of the number
they found to the number they
inspected is invalid. The comparison
must be made to the total population.

A better comparison is to combine
their inspection data with the FAA/
TCM failure data. This is still not
completely accurate but it includes all
the data currently available. When this
is done, there are 77 airmelt “‘events”
out of an initial population of 23,000
and 7 VAR “events” out of an initial
population of 35,800; this comparison
showed an airmelt to VAR “‘event” rate
of 17 to 1. An “event” is either
crankshaft removal per ARSA data or
crankshaft failure per FAA/TCM data.
When the one set of ARSA data is
combined with the latest FAA/TCM
data (the latest data includes failures for
1993 through 1996), there are 89 airmelt
“events”. There were no VAR
subsurface fatigue failures for 1993
through 1996. The population of the
engines has changed since this process
was initiated and continues to change,
literally each day, which makes failure
rate comparisons extremely difficult, if
not impossible, to accurately calculate;
the airmelt population is now estimated
at 10,100. The FAA has determined that
the failure rate is high enough to
warrant an AD.

One group of commenters state that
the AD should be withdrawn, since they
operate 10-12 of these engines with no
failures to date. The commenters’
justification is that in complying with
the AD there is no increase in aviation
safety but expenses and operating costs
will increase. The FAA does not concur.
These five comments were all identical
but with different signatures. No
technical justification was given for not
publishing the AD. The FAA is aware of
the costs this AD will impose on
operators, but has determined that an
unsafe condition exists which must be

addressed by performing the actions
required by this AD. These actions are
necessary to return the affected engines
to the level of safety established at the
time the engine design was type
certified by the FAA.

One group of commenters state that
the AD should be withdrawn, since
unreported propeller strikes have
contaminated the data and cannot be
eliminated; therefore, the data is
invalid. The FAA does not concur. The
history of the engines for each data
point was evaluated to eliminate any
data from propeller strikes and
improper operation; however, there is
the remote possibility that some of the
failures were due to a propeller strike or
improper operation. There is no way to
be 100% sure that all failures due to
propeller strikes and improper
operation were eliminated from the
data. The data, however, is reliable
enough that the FAA feels that the AD
is warranted.

One group of commenters state that
the AD should be withdrawn, since the
FAA did not use the service difficulty
reports (SDR) database to validate the
findings of the AD; therefore, the data is
not valid. The FAA does not concur. As
stated in the SNPRM, the SDR database
does not identify cracks as being
subsurface fatigue cracks or originating
from some other source, nor does it
easily identify airmelt versus VAR. This
information may not have been
available at the time the “M” or “D”’
report was submitted. The FAA requires
the submission of “M” or ‘D"’ reports in
certain cases and certainly encourages
submittal of all pertinent findings. The
SDR database may be used to determine
if a particular part/engine is
experiencing a problem; however, it
may not be possible to determine the
exact nature of the problem. Using data
sources other than the SDR database
does not invalidate the FAA’s
determination that an AD is warranted.

One commenter states that the AD
should be made applicable to engines
installed on single-engine aircraft only,
since with twin-engine aircraft the
second engine is available. The FAA
does not concur. Although the second
engine is available, the accident/
incident data shows that a high
percentage of engine out incidents
involving twin-engine aircraft result in
off airport landings/crashes. For this
reason, engines installed on twins
should remain in the AD.

One commenter states that TCM
should identify VAR crankshafts on the
propeller flange instead of on the cheek,
as this would allow the identification of
VAR crankshafts without separating the
case halves. The FAA does not concur.
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If the crankshaft has had an ultrasonic
inspection in accordance with TCM
Service Bulletin M87-5, Revision 1, or
AD 87-23-08, the heat code, the letter
“V” (only if it is a VAR crankshaft) and
the letter ““U” will be vibroetched on the
propeller flange. If the “V”" is missing
then it is an airmelt crankshaft. In
addition, this AD requires compliance at
overhaul or whenever the crankshaft is
removed from the engine so that the
internal marking will be visible. Of
course, any new crankshaft purchased
from TCM will be VAR, and even if
TCM started to mark them now there is
still over a decade of production which
have no marking on the exterior.

One commenter states that the 10-360
series engines should be removed from
the AD’s applicability, as verbal contact
with their members (800 total, 225 using
the 10-360 engine) indicate no
problems. The commenter believes that
the failures are associated with ground
strikes and improper operation of
engines with under 1,200 hours total
time. The FAA does not concur. The
issue of propeller strikes and improper
operation has been previously
addressed. The FAA data shows that 5
of the 8 I0/TSIO-360 airmelt crankshaft
failures occurred on 10-360 engines (the
data from ARSA does not differentiate
between 360 and 520 series engines). Of
the five 10-360 failures, two had more
than 1,200 hours total time.

One group of commenters state that
the AD should be withdrawn, since the
time in service of the engines are not
accurately represented in FAA data
because TCM rebuilt engines are
included in data. Engines with serial
numbers (S/Ns) lower than 300000 are
reserved by TCM for rebuilt engines.
The FAA does not concur. The FAA
agrees that many of the engines listed
are rebuilt by TCM, where the time in
service of the crankshaft cannot be
accurately determined, but the
crankshaft would be considered high
time. However, there are other engines
listed which are “first run’ with low
time in service failures. The data
supports the FAA’s position that the
failures are random and time in service
is not the determining factor.

One group of commenters state that
the AD should be withdrawn, since
there will be a loss of revenue to the
repair stations, overhaulers, etc. Some
commenters state that TCM is replacing
the crankshafts in rebuilt engines at no
charge to the customer, thereby
reducing the potential for overhauls.
The commenters state that they have
lost numerous overhauls because their
customers have elected to buy a TCM
rebuilt engine instead of paying for an
overhaul. The commenters consider this

an unfair business practice and feel that
the FAA is furthering this scheme by
issuing an AD.

The FAA disagrees. The commenters
ignore the FAA’s determination that an
unsafe condition is likely to exist or
develop on engines of this type design.
The FAA recognizes that competition
affects the profitability of entities
engaged in the aviation industry, but
denies any scheme to aid one
competitor over another. That the
original manufacturer of these engines
has elected to compete in the overhaul
market does not affect the FAA’s
determination that an unsafe condition
exists or the need for this AD to address
that safety issue.

One commenter states that the cost is
shown as an annual amount but should
have been shown as a total amount. The
commenter believes this economic
analysis is unprecedented and irregular
and undermines the confidence of the
aviation general public in the
rulemaking process. The FAA does not
concur. The FAA normally shows costs
on an annual basis when compliance
with an AD will be extended over a long
time frame. The total costs are generally
shown, but in this case, as stated in the
SNPRM, “The FAA estimates that
approximately 10% of the affected
engines will be overhauled each year”;
thus it should be clear that it will take
approximately 10 years before all the
affected engines are in compliance. The
total cost is easily derived by
multiplying the annual cost estimate by
10. This issue was avoided in the
second SNPRM by showing both annual
and total costs.

Two commenters state that the cost
estimate is too low, as a big cost in
procuring a new crankshaft is not stated;
i.e., the shipping/freight cost, which
should be included in the cost estimate
for this AD. The FAA concurs. Since the
FAA’s cost estimate of a replacement
crankshaft is based on an “‘exchange”
part, the FAA concurs that the costs of
shipping are appropriately included as
direct cost of the replacement part.
Shipping costs will vary widely
however, and the FAA has no
reasonable means to estimate those
costs. Therefore, the FAA will use the
commenters’ estimate of $100 for
shipping costs and adjust the cost
analysis accordingly.

One commenter states that the AD
should be withdrawn, since the
economic impact does not include the
cost to remove the engine and propeller
from the airplane and to reinstall them.
The FAA does not concur. The AD is to
be accomplished at overhaul or
whenever the crankcase is separated.
Since the engine and propeller, in either

case, must be removed anyway, there
will be no additional expense to
remove/reinstall the engine and
propeller in order to comply with the
AD.

One commenter states that the FAA
should acquire more data about the
currently required ultrasonic inspection
before issuing the AD. The commenter
questions whether any of the engines
that failed that were listed in the TCM
data had undergone the required
ultrasonic inspection. The FAA does not
concur. Of the failures listed in the
FAA/TCM data, 22 airmelt and 1 VAR
had been inspected one or more times
in accordance with AD 87-23-08 and/
or TCM SB M87-5, or M87-5, Revision
1. All of the crankshafts in the data
provided by ARSA (29 airmelt and 3
VAR) were removed from service
because they failed the ultrasonic
inspection.

One group of commenters state that
the AD should be withdrawn, since the
data on which the FAA’s determination
that an unsafe condition exists was not
available to the commenter for review.
The FAA does not concur. The
commenters have filed a number of
comments with the AD docket file that
indicate a careful review of available
data from a number of sources,
including the docket file. The FAA
denies that the information available in
the docket file is inadequate to warrant
AD action. While some information
cannot be included in the public docket
file due to the proprietary nature of the
information, the FAA has placed in the
docket a summary of the data on which
it bases its determination that an unsafe
condition exists, that the unsafe
condition is likely to exist or develop on
other products of the same type design,
and that this AD is necessary to address
this safety concern.

One commenter states that in Note 2
of the proposed AD, reference was made
to the term magnaflux; the commenter
correctly points out that magnaflux is a
registered trademark and should not be
used in this context. The generic
terminology magnetic particle
inspection should be used instead. The
FAA concurs and has revised this final
rule accordingly.

Two commenters state that the AD
should be withdrawn, since the FAA
has failed to address comments made to
the previous NPRM and SNPRM. The
FAA does not concur. The purpose of
the SNPRM is to continue the fact
gathering process. For clarity, certain
comments were partially addressed in
the SNPRMSs; however, all comments
have been addressed in the processing
of this final rule.
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One commenter states that the AD
should be withdrawn, since the FAA
has not substantiated the inclusion of
the Rolls-Royce, plc engines which are
not US type certificated. The FAA does
not concur. The FAA stated in the
second SNPRM that the Rolls-Royce, plc
engines are identical in design and
manufacturing process, which
substantiates their inclusion. It is true
that there is no US type certificate for
these engines; however, these engines
are accepted for use on US type
certificated airplanes, and several are
installed on US registered aircraft.
Therefore, TCM service information and
FAA ADs apply to these engines.

One commenter states that the AD
should be withdrawn, since a number of
alternatives to AD action already exist
and they have been shown to be as
effective as an AD. The alternatives
include the current TCM service
information, special TCM pricing,
strong sales of TCM rebuilt engines and
attrition of older airmelt crankshafts.
The FAA does not concur. There was
TCM service information prior to the
initial issuance of the original NPRM
and that did not affect the failure rate.
The special TCM pricing has helped but
is not enough to warrant no AD action.
Strong sales of TCM rebuilt engines and
attrition of older crankshafts certainly
help the situation, but, again, are not
sufficient to warrant no AD action. The
data reflects the need for the AD and
does not show that the alternatives
presented are as effective as an AD.

One commenter states that the AD
should be withdrawn since the SNPRM
mandates a standard maintenance
practice which is in conflict with FAA
internal guidance on the issuance of
ADs. The FAA does not concur. The
problem here is not a maintenance
procedure, but a manufacturing process,
and it affects all the affected engines
regardless of who is performing the
maintenance, or the quality of
maintenance. The FAA has determined
that an unsafe condition exists or can
develop on these crankshafts. It is
therefore incumbent on the FAA to
issue an AD.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will not
increase the scope of the AD.

The FAA estimates that 10,100
engines are installed on aircraft of U. S.
registry and will need to have the
crankshaft replaced, that it will take
approximately 1 work hour per engine
to determine the type of crankshaft

installed and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $2,599 and
shipping will cost approximately $100.
Based on these figures, the cost impact
of replacing crankshafts on U. S.
operators is estimated to be $27,865,900
over a 10-year period or $2,786,590
annually.

The FAA further estimates that 59,300
engines with VAR crankshafts installed
would require ultrasonic inspections
and the estimated cost of performing an
ultrasonic inspection is $200. The FAA
estimates that approximately 10%, or
5,930 engines, would need to be
overhauled annually, so the estimated
total cost impact for ultrasonic
inspections is $1,186,000 annually.

Therefore, the FAA estimates the total
cost impact of the AD to be $27,865,900
over a 10-year period, plus an additional
$1,186,000 annually for the repetitive
ultrasonic inspections.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air Transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-5735 (52 FR
41937, October 30, 1987) and by adding
a new airworthiness directive,
Amendment 39-10260, to read as
follows:

97-26-17 Teledyne Continental Motors
and Rolls-Royce, plc: Amendment 39—
10260. Docket 93—ANE-08. Supersedes
AD 87-23-08, Amendment 39-5735.

Applicability: Teledyne Continental
Motors (TCM) 10-360, LTSIO-360, TSIO—
360, 10-520, L10-520, LTSIO-520 and
TSI0-520 series reciprocating engines built
on or prior to December 31, 1980; rebuilt
TCM 10-360, LTSIO-360, TSIO-360, 10-520,
LIO-520, LTSIO-520 and TSIO-520 series
reciprocating engines with serial numbers
lower than those listed in TCM Critical
Service Bulletin (SB) No. CSB96-8, dated
June 25, 1996; TCM factory overhauled |0—
360, LTSIO-360, TSIO-360, 10-520, LIO-
520, LTSIO-520 and TSIO-520 series
reciprocating engines with serial number of
901203H and lower; and Rolls-Royce, plc 10—
360 and TSIO-360 series reciprocating
engines with any serial number. These
engines are installed on but not limited to the
following aircraft: Raytheon (formerly Beech)
models 95-C55, 95-C55A, D55, D55A, E55,
E55A, 58, 58A, 58P, 58PA, 58TC, 58TCA,
S35, V35, V35A, V35B, E33A, E33C, 35—
C33A, 36, A36, F33A, F33C and A36TC;
Bellanca model 17-30A; Cessna models
172XP, A185, A188, T188C, 206, T206, 207,
T207, 210, T210, P210, 310R, T310P, T310Q,
T310R, 320D, 320E, 320F, 336, 337, T337,
P337, 340, 401, 402, 414 and T41B/C;
Colemill conversion of Commander 500A;
Goodyear Airship Blimp 22; Maule Model
M-4-210, M—4-210C, M—4-210S, M—4-210T,
and M-5-210C; Mooney model M20-K;
Navion model H; Pierre Robin HR 100; The
New Piper Aircraft, Inc. (formerly Piper
Aircraft Company) models PA28-201T,
PA28R-201T, PA28RT-201T, PA34-200T
and PA34-220T; Prinair Dehavilland Heron;
Reims models FR172, F337 and FT337; and
Swift Museum Foundation, Inc. models GC—
1A and GC-1B equipped with the 10-360
engine.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (d)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
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condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent crankshaft failure and
subsequent engine failure, accomplish the
following:

(a) At the next engine overhaul, or
whenever the crankshaft is next removed
from the engine, after the effective date of
this AD, whichever occurs first, determine if
the crankshaft was manufactured using the
airmelt or vacuum arc remelt (VAR) process
in accordance with the identification
procedure described in TCM Critical SB No.
CSB96-8, dated June 25, 1996. If the
crankshaft was manufactured using the
airmelt process or if the manufacturing
process is unknown, remove the crankshaft
from service and replace with a serviceable
crankshaft manufactured using the VAR
process.

(b) For all TCM 10-360, LTSIO-360, TSIO-
360, 10-520, 10-520, LTSIO-520 and TSIO—
520 and Rolls-Royce, plc 10-360 and TSIO-
360 engine models that have VAR
crankshafts installed, regardless of serial
number; at the next and every subsequent
crankshaft removal from the engine case or
installation of a replacement crankshaft, prior
to crankshaft installation in the engine,
conduct an ultrasonic inspection of the
crankshaft in accordance with the procedures
specified in TCM Mandatory SB No. MSB96—
10, dated August 15, 1996, and, if necessary,
replace with a serviceable part.

Note 2: Accomplishment of the ultrasonic
inspection required by this AD does not
fulfill any requirements for magnetic particle
inspection or any other inspections specified
in TCM or Rolls-Royce, plc overhaul
manuals.

(c) The ultrasonic inspection of the
crankshaft must be performed by a non-
destructive test (NDT) ultrasonic (UT) Level
Il inspector who is qualified under the
guidelines established by the American
Society of Nondestructive Testing or MIL—
STD-410 or FAA-approved equivalent, or
must be trained by TCM personnel or their
designated representative on how to
accomplish and conduct this inspection
procedure. The person approving the engine
for return to service is required to verify that
the UT inspection was accomplished in
accordance with the requirements of this
paragraph.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office. Operators shall
submit their requests through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta Aircraft Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Atlanta
Aircraft Certification Office.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR

21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(f) The actions required by this AD shall be
done in accordance with the following TCM
service documents:

Document No. Pages Date
CSB96-8 ........... 1-6 | June 25, 1996.
Total pages: 6.
MSB96-10 ........ 1-3 | August 15, 1996.
Total pages: 3.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Teledyne Continental Motors, P.O. Box
90, Mobile, AL 36601; telephone (334) 438—
3411. Copies may be inspected at the FAA,
New England Region, Office of the Assistant
Chief Counsel, 12 New England Executive
Park, Burlington, MA,; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

(9) This amendment becomes effective on
January 23, 1998.

Issued in Burlington, Massachusetts, on
December 12, 1997.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 97-33142 Filed 12-18-97; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-SW-50-AD; Amendment
39-10261; AD 97-26-18]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model SA-360C Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Eurocopter France Model
SA-360C helicopters. This action
requires replacement of the main gear
box (MGB) input bevel pinion (bevel
pinion). This amendment is prompted
by service reports of bevel pinion
fatigue cracking. This condition, if not
corrected, could result in failure of the
MGB and a subsequent forced landing.
DATES: Effective January 5, 1998.
Comments for inclusion in the Rules
Docket must be received on or before
January 20, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation

Administration (FAA), Office of
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 97-SW-50-
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Mr.
Shep Blackman, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5296, (817) 222-5961.
SUPPLEMENTARY INFORMATION: The
Direction Generale De L’Aviation
(DGAC), which is the airworthiness
authority for France, recently notified
the FAA that an unsafe condition may
exist on Eurocopter France Model SA-
360C helicopters with MGB, part
number (P/N) 360A32-2000—all dash
numbers, installed. The DGAC advises
that replacement of the MGB bevel
pinion, P/N 360A32-1021-20, is
necessary at 1,000 hours time-in-service
(TIS) intervals to prevent fatigue
cracking of the bevel pinion, failure of
the MGB, and a subsequent forced
landing.

Eurocopter France has issued Service
Bulletin No. 01.35, dated January 14,
1997, which specifies replacement of
the MGB bevel pinion at 1,000 hour TIS
intervals. The DGAC classified this
service bulletin as mandatory and
issued DGAC AD 97-027-041(B), dated
February 12, 1997, in order to assure the
continued airworthiness of these
helicopters in France.

This helicopter model is
manufactured in France and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Eurocopter France
Model SA-360C helicopters of the same
type design registered in the United
States, this AD is being issued to
prevent bevel pinion fatigue cracking,
failure of the MGB, and a subsequent
forced landing. This AD requires
replacement of the bevel pinion at
specified TIS intervals.

None of the Eurocopter France Model
SA-360C helicopters affected by this
AD action are on the U.S. Register. All



Federal Register / Vol. 62, No. 244 / Friday, December 19, 1997 / Rules and Regulations

66507

helicopters included in the applicability
of this rule are currently operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject helicopters are
imported and placed on the U.S.
Register in the future.

Should an affected helicopter be
imported and placed on the U.S.
Register, it will require approximately
8.5 work hours to accomplish the
required actions, at an average labor rate
of $60 per work hour. Required parts
will cost $17,000 per helicopter for each
replacement. Based on these figures, the
cost impact of this AD will be $17,510
per helicopter for each MGB bevel
pinion replacement.

Since this AD action does not affect
any helicopter that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, notice
and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 97-SW-50-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that notice
and prior public comment are
unnecessary in promulgating this
regulation and therefore, it can be
issued immediately to correct an unsafe
condition in aircraft since none of these
model helicopters are registered in the
United States, and that it is not a
“significant regulatory action’” under
Executive Order 12866. It has been
determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

97-26-18 Eurocopter France: Amendment
39-10261. Docket No. 97-SW-50-AD.

Applicability: Model SA-360C helicopters
with main gearbox (MGB), part number (P/N)
360A32-2000—all dash numbers, installed,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking of the MGB
bevel pinion, failure of the MGB, and a
subsequent forced landing, accomplish the
following:

(a) Before further flight, and thereafter at
intervals not to exceed 1,000 hours time-in-
service (TIS), replace the MGB bevel pinion,
P/N 360A32-1021-20, on MGBs that have
accumulated 900 or more hours TIS since
first installed on any helicopter or since the
last MGB overhaul.

(b) On or before the accumulation of 1,000
hours TIS, and thereafter at intervals not to
exceed 1,000 hours TIS, replace the bevel
pinion, P/N 360A32-1021-20, on MGBs that
have accumulated less than 900 hours TIS
since first installed on any helicopter or since
the last MGB overhaul. This AD revises the
Airworthiness Limitations section of the
maintenance manual by establishing a new
retirement life for the bevel pinion, P/N
360A32-1021-20, of 1,000 hours TIS.

Note 2: Eurocopter France Mandatory
Service Bulletin No. 01.35, dated January 14,
1997, contains additional information
concerning the subject of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, FAA, Rotorcraft Directorate.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
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of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(e) This amendment becomes effective on
January 5, 1998.

Note 4: The subject of this AD is addressed
in Direction Generale de L’Aviation Civile
(France) AD 97-027-041(B), dated February
12, 1997.

Issued in Fort Worth, Texas, on December
12, 1997.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 97-33145 Filed 12-18-97; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 90—CE-28-AD; Amendment 39—
10259 AD 97-26-16]

RIN 2120-AA64
Airworthiness Directives; Cessna

Aircraft Company Models 402C and
414A Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
Airworthiness Directive (AD) 85-13-03
R2, which currently requires
repetitively inspecting the engine mount
beams for cracks on certain Cessna
Aircraft Company (Cessna) Models 402C
and 414A airplanes, and replacing any
cracked beams. This AD requires
incorporating engine mount kits that
will eliminate the need for the repetitive
inspection requirement of AD 85-13-03
R2. This AD results from the Federal
Aviation Administration’s policy on
aging commuter-class aircraft, which is
to eliminate or, in certain instances,
reduce the number of certain repetitive
short-interval inspections when
improved parts or modifications are
available. The actions specified by this
AD are intended to prevent failure of the
engine mount beam caused by fatigue
cracks, which could result in loss of the
engine with consequent loss of the
airplane.

DATES: Effective February 2, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 2,
1998.

ADDRESSES: Service information that
applies to this AD may be obtained from
the Cessna Aircraft Company, Product

Support, P.O. Box 7706, Wichita,
Kansas 67277, telephone (316) 941—
7550; facsimile (316) 942—9006. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 90—-CE-28-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
David L. Ostrodka, Aerospace Engineer,
FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas
67209; telephone (316) 946—4129;
facsimile (316) 946-4407.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

AD 85-13-03 R2, Amendment 39—
5147, currently requires repetitively
inspecting the engine mount beams for
cracks on certain Cessna Aircraft
Company (Cessna) Models 402C and
414A airplanes, and replacing any
cracked beams. On August 9, 1990 (55
FR 32442), a proposal to amend part 39
of the Federal Aviation Regulations (14
CFR part 39) to include an AD that
would supersede AD 85-13—-03 R2 was
published in the Federal Register as a
notice of proposed rulemaking (NPRM).
This NPRM proposed to supersede AD
85-13-03 R2 with a new AD that would
have retained the repetitive inspections
initially, and would have required
eventual modification of the engine
mount beams upon the accumulation of
a certain amount of usage time on the
airplane, as terminating action for the
repetitive inspections.

Interested persons were afforded an
opportunity to participate in the making
of this amendment. One comment was
received regarding the NPRM and no
comments were received regarding the
FAA’s determination of the cost to the
public.

Cessna recommended a change to the
original NPRM to account for airplanes
that may have Cessna Kit SK414-19
incorporated without Cessna Kit
SK414-17 ever being incorporated.
Cessna stated that, as written, the NPRM
would not require the 9,600 hour time-
in-service (TIS) repetitive radiographic
inspections for these airplanes.

The FAA concurred and determined
that any AD action on this issue should
require mandatory incorporation of the
two appropriate Cessna SK414-19—*
kits (five different kits) and then
repetitive radiographic inspections at
9,600-hour TIS intervals on all

airplanes. This would assure that all
airplanes are covered by the repetitive
radiographic inspections.

The FAA re-examined this issue and
determined that the actions proposed in
the original NPRM were still valid safety
issues, but that the engine mount beams
should be modified at a certain time
period for all airplanes instead of
relying on repetitive inspections to
detect cracks until each airplane
accumulates a certain amount of hours
TIS.

Since the comment period for the
original NPRM had closed and revision
of the NPRM to require engine beam
modification at a certain period of time
for all of the affected Cessna Model
402C and 414A airplanes proposed
actions that went beyond the scope of
what was already proposed, the FAA
issued a supplemental NPRM (62 FR
39490, July 23, 1997) to allow additional
time for the public to comment.

Interested persons were again
afforded an opportunity to participate in
the making of this amendment. Due
consideration has been given to the
comments received on the supplemental
NPRM.

Comment No. 1: Change of Compliance
Time

One commenter states that the
compliance time of “within the next 100
hours time-in-service (TIS) after the
effective date of this AD” is unrealistic
for airplane owners/operators that have
the Cessna Kit SK414-17 incorporated
on their airplanes. The commenter
states that a more realistic time would
be to coincide with the next 1,600-hour
engine overhaul.

The FAA concurs that this would be
a more realistic compliance time for
these owners/operators with these kits
incorporated on their airplanes. In
addition, the FAA has determined a
more realistic compliance time for those
owners/operators not having the Cessna
Kit SK414-17 incorporated on their
airplanes would be at 200 hours TIS to
coincide with the inspections currently
required by AD 85-13-03 R2. The final
rule has been changed accordingly.

Comment No. 2: The Cost Estimate is
Too Low

Two commenters state that the FAA’s
estimate of the cost impact on the public
is too low by a factor of two or more.
One of these commenters presented an
example of the cost impact for a specific
design configuration, which includes
adding multiple Kits to both engines.
This example also includes 30 hours of
labor for engine removal. The
commenters request that the FAA re-
examine the cost estimate and then
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change it to more accurately reflect the
actual costs of accomplishing the AD.

The FAA has re-examined the cost
impact upon the public and has
determined that the proposed cost
impact in the NPRM is low. The FAA
will change the cost impact estimate to
reflect the configuration of
incorporating multiple kits on each
engine. Since the FAA is changing the
compliance time to coincide with the
next engine overhaul or scheduled
inspection, the 30 workhours necessary
to remove the engines will not be part
of the cost impact estimate.

Comment No. 3: Parts Availability

One commenter questions whether
parts are available for all of the affected
airplanes. According to the commenter’s
research, only 10 owners/operators of
the affected airplanes could comply
with the proposed AD. The commenter
states that a large portion of the 583
affected airplanes that haven’t already
incorporated the kits would be
grounded waiting on parts if the AD
would become effective as proposed.
With this in mind, the commenter
recommends that the FAA allow the
owners/operators of the affected
airplanes to continue to repetitively
inspect their airplanes until cracks are
found.

The FAA concurs that parts
availability for all airplanes could
initially be a problem. If parts are not
available, Cessna will manufacture these
parts as ordered. With this in mind, the
FAA has determined that repetitive
inspections may continue if parts are
not available provided the parts have
been ordered from the manufacturer and
any cracked engine mount beam is
either repaired or replaced, as
applicable. The final rule will be
changed to provide for repetitive
inspections in the event parts are not
available.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the AD as proposed in the supplemental
NPRM, except for the changes described
above and minor editorial corrections.
The FAA has determined that these
minor corrections will not change the
meaning of the AD and will not add any
additional burden upon the public than
was already proposed.

The FAA’s Aging Commuter Aircraft
Policy

The actions of this AD are consistent
with the FAA’s aging commuter aircraft

policy, which briefly states that, when
a modification exists that could
eliminate or reduce the number of
required critical inspections, the
modification should be incorporated.
This policy is based on the FAA'’s
determination that reliance on critical
repetitive inspections on airplanes
utilized in commuter service carries an
unnecessary safety risk when a design
change exists that could eliminate or, in
certain instances, reduce the number of
those critical inspections. In
determining what inspections are
critical, the FAA considers (1) the safety
consequences of the airplane if the
known problem is not detected by the
inspection; (2) the reliability of the
inspection such as the probability of not
detecting the known problem; (3)
whether the inspection area is difficult
to access; and (4) the possibility of
damage to an adjacent structure as a
result of the problem.

Cost Impact

The FAA estimates that 681 airplanes
in the U.S. registry will be affected by
this AD. The initial radiographic
inspection will take approximately 10
workhours per airplane to accomplish at
an average labor rate of $60 per hour.
Based on these figures, the total cost
impact of this initial radiographic
inspection on U.S. operators is
estimated to be $408,600, or $600 per
airplane. These figures do not take into
account the cost of repetitive
inspections. The FAA has no way of
determining the number of repetitive
inspections each owner/operator will
incur over the life of the airplane.

Labor and parts vary per affected
airplane. The following cost estimate
would be for airplanes needing one
SK414-19-1A and one SK414-19-3A
kit per engine. The FAA estimates 17
workhours per airplane to install these
kits at $60 per hour. Parts would cost
approximately $2,250 per airplane (two
SK414-19-1A Kits at $474 each; and
two SK414-19-3A Kits at $651 each).
Based on these figures (using the above
kit configurations on every affected
airplane), the total cost impact of the
modification on U.S. operators is
estimated to be $2,226,870, or $3,270
per airplane. This figure is based on the
presumption that no affected airplane
owner/operator has incorporated the
modification. Costs for removing the
engines are not included in the cost
since the FAA is adjusting the
compliance times to coincide with
regularly scheduled engine overhauls or
already required inspections.

Cessna has informed the FAA that Kits
have been sold to accommodate
approximately 98 of the affected

airplanes. Presuming that each set of
parts is incorporated on the affected
airplanes, the cost impact of the
modification would be reduced
$320,460 from $2,226,870 to $1,906,410.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
85-13-03 R2, Amendment 39-5147, and
by adding a new AD to read as follows:
97-26-16 Cessna Aircraft Company:

Amendment 39-10259; Docket No. 90—
CE-28-AD.

Applicability: Airplanes with the following
model and serial number designations,
certificated in any category:
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Model Serial Nos.
402C ......... 402C0001 through 402C0808.
414A ......... 414A0001 through 414A1206.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent failure of the engine mount
beam caused by fatigue cracks, which could
result in loss of the engine with consequent
loss of the airplane, accomplish the
following:

(a) For airplanes with Cessna Kit SK414—
17 incorporated, within the next 1,600 hours
time-in-service (TIS) after the effective date
of this AD (to coincide with the next engine
overhaul), incorporate Cessna Kit SK414-19—
1, and one of the following, as applicable, in
accordance with the instructions to Service
Kit SK414-19B, Revised: March 4, 1986:

(1) Cessna Kit SK414-19-2: All of the
affected Models 402C and 414A airplanes
that are equipped with propeller
unfeathering accumulators;

(2) Cessna Kit SK414-19-3: Model 402C
airplanes, serial numbers 402C0001 through
402C0468; and Model 414A airplanes, serial
numbers 414A0001 through 414A0646;

(3) Cessna Kit SK414-19-5: Model 402C
airplanes, serial numbers 402C0469 through
402C0808; and Model 414A airplanes, serial
numbers 414A0647 through 414A1206.

(b) For airplanes without Cessna Kit
SK414-17 incorporated, within the next 200
hours time-in-service (TIS) after the effective
date of this AD (to coincide with the next
inspection that would have been required by
AD 85-13-03 R2, which is superseded by
this AD), incorporate Cessna Kit SK414-19—
1, and one of the following, as applicable, in
accordance with the instructions to Service
Kit SK414-19B, Revised: March 4, 1986:

(1) Cessna Kit SK414-19-2: All of the
affected Models 402C and 414A airplanes
that are equipped with propeller
unfeathering accumulators;

(2) Cessna Kit SK414-19-4: Model 402C
airplanes, serial numbers 402C0001 through
402C0468; and Model 414A airplanes, serial
numbers 414A0001 through 414A0646;

(3) Cessna Kit SK414-19-5: Model 402C
airplanes, serial numbers 402C0469 through
402C0808; and Model 414A airplanes, serial
numbers 414A0647 through 414A1206.

(c) Within 9,600 hours TIS after the
modification required by paragraph (a) or (b)
of this AD, as applicable, and thereafter at
intervals not to exceed 9,600 hours TIS,

inspect, using radiographic methods, the
engine mount beams for cracks in accordance
with the ACCOMPLISHMENT
INSTRUCTIONS section of Attachment to
Service Bulletin MEB85-3, Revised—August
23, 1985, as referenced in Cessna Service
Bulletin MEB85-3, Revision 2, dated October
23, 1987.

(1) If any crack is found in the left side
(vertical portion) of the left engine beam of
either nacelle, prior to further flight, obtain
a repair scheme from the manufacturer
through the FAA, Wichita Aircraft
Certification Office (ACO), at the address
specified in paragraph (g) of this AD, and
then incorporate this repair scheme.

(2) If cracks are found in the top
(horizontal portion) of the engine beam and
the total length of the cracks is less than 1.75
inches, prior to further flight, stop drill each
end of each crack using a 0.098-inch drill bit.

(3) If cracks are found in the top
(horizontal portion) of the engine beam and
the total length of the cracks is equal to or
greater than 1.75 inches, but less than 2.75
inches, prior to further flight, obtain a repair
scheme from the manufacturer through the
FAA, Wichita Aircraft Certification Office
(ACO), at the address specified in paragraph
(9) of this AD, and then incorporate this
repair scheme.

(4) If cracks are found in the top
(horizontal portion) of the engine beam and
the total length of the cracks is equal to or
greater than 2.75 inches, prior to further
flight, replace the engine beam with a part
number specified in the instructions to
Service Kit SK414-19B, Revised: March 4,
1986.

(d) If parts for any of the engine beam
modifications required by paragraphs (a) and
(b) of this AD have been ordered from the
manufacturer but are not available,
accomplish the following in accordance with
the ACCOMPLISHMENT INSTRUCTIONS
section of Attachment to Service Bulletin
MEB85-3, Revised—August 23, 1985, as
referenced in Cessna Service Bulletin
MEB85-3, Revision 2, dated October 23,
1987:

(1) For airplanes with Cessna Kit SK414—
17 incorporated, within the next 1,600 hours
time-in-service (TIS) after the effective date
of this AD (to coincide with the next engine
overhaul); and thereafter at intervals not to
exceed 1,600 hours TIS; provided no
provision specified in paragraph (e) of this
AD occurs, inspect the engine mount beams
using radiographic methods.

(2) For airplanes without Cessna Kit
SK414-17 incorporated, within the next 200
hours time-in-service (TIS) after the effective
date of this AD (to coincide with next
inspection that would have been required by
AD 85-13-03 R2, which is superseded by
this AD); and thereafter at intervals not to
exceed 200 hours TIS; provided no provision
specified in paragraph (e) of this AD occurs,
fluorescent penetrant inspect the engine
mount beams.

(e) If any one of the following occurs
during any of the inspections required by
paragraph (d) of this AD, prior to further
flight, accomplish the specified actions:

(1) If parts become available, terminate the
repetitive inspections specified in paragraph

(d) of this AD, incorporate the modification
kits as required by paragraph (a) or (b) of this
AD, and inspect the engine mount beams as
specified in paragraph (c) of this AD;

(2) If any crack is found in the left side
(vertical portion) of the left engine beam of
either nacelle, obtain a repair scheme from
the manufacturer through the FAA, Wichita
ACO, at the address specified in paragraph
(9) of this AD, incorporate this repair scheme,
and continue the repetitive inspections
required by paragraph (d) of this AD;

(3) If cracks are found in the top
(horizontal portion) of the engine beam and
the total length of the cracks is less than 1.75
inches, stop drill each end of each crack
using a 0.098-inch drill bit, and continue the
repetitive inspections required by paragraph
(d) of this AD;

(4) If cracks are found in the top
(horizontal portion) of the engine beam and
the total length of the cracks is equal to or
greater than 1.75 inches, but less than 2.75
inches, obtain a repair scheme from the
manufacturer through the FAA, Wichita
ACO, at the address specified in paragraph
(g) of this AD, incorporate this repair scheme,
and continue the repetitive inspections
required by paragraph (d) of this AD; or

(5) If cracks are found in the top
(horizontal portion) of the engine beam and
the total length of the cracks is equal to or
greater than 2.75 inches, replace the engine
beam with a part number specified in the
instructions to Service Kit SK414-19B,
Revised: March 4, 1986, and inspect the
engine mount beams as specified in
paragraph (c) of this AD.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita ACO,
1801 Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209.

(1) The request shall be forwarded through
an appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Wichita ACO.

(2) Alternative methods of compliance
approved in accordance with AD 85-13-03
R2 (superseded by this action) are not
considered approved as alternative methods
of compliance with this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(h) The modifications required by this AD
shall be done in accordance with Service Kit
SK414-19B, Revised: March 4, 1986. The
inspections required by this AD shall be done
in accordance with Attachment to Service
Bulletin MEB85-3, Revised—August 23,
1985, as referenced in Cessna Service
Bulletin MEB85-3, Revision 2, dated October
23, 1987. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from the Cessna Aircraft Company, Product
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Support, P.O. Box 7706, Wichita, Kansas
67277. Copies may be inspected at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri, or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

(i) This amendment (39-10259) becomes
effective on February 2, 1998.

Issued in Kansas City, Missouri, on
December 10, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-32993 Filed 12-18-97; 8:45 am)]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-140-AD; Amendment
39-10253; AD 97-26-10]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Model Hawker 1000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Raytheon Model
Hawker 1000 series airplanes, that
requires modifying the aft core cowl
nozzles of the engine nacelles. This
amendment is prompted by a report
indicating that the sealant on the core
cowl nozzles may extend higher than
the forward flange of the core cowl
nozzles, which could result in contact
between the cowl sealant surface and
the lever of the engine mechanical over-
speed control system. The actions
specified by this AD are intended to
prevent such contact, which could
cause the over-speed system to function
improperly and consequent engine
structural failure.

DATES: Effective January 23, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 23,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Raytheon Aircraft Company,
Manager, Service Engineering, Hawker
Customer Support Department, P.O. Box
85, Wichita, Kansas 67201-0085. This
information may be examined at the
Federal Aviation Administration (FAA),

Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Small Airplane Directorate, Wichita
Aircraft Certification Office, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Randy Griffith, Aerospace Engineer,
Systems and Propulsion Branch, ACE-
116W, FAA, Small Airplane Directorate,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas
67209; telephone (316) 946-4145; fax
(316) 946-4407.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Raytheon
Model Hawker 1000 series airplanes
was published in the Federal Register
on October 1, 1997 (62 FR 51385). That
action proposed to require modifying
the aft core cowl nozzles of the engine
nacelles.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal.

Change to Cost Impact Information

The FAA has determined that 48
airplanes, rather than 14 airplanes (as
stated in the cost impact paragraph of
the proposal), will be affected by this
AD. The FAA has revised the cost
impact information, below, to reflect
this change.

Conclusion

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
significantly increase the economic
burden on any operator nor increase the
scope of the AD.

Cost Impact

There are approximately 52 Model
Hawker 1000 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 48 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 4 work
hours per airplane to accomplish the
required actions, and that the average

labor rate is $60 per work hour.
Required parts will be provided by the
manufacturer at no cost to operators.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $11,520, or $240 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-26-10 Raytheon Aircraft Company
(Formerly Raytheon Aircraft
Corporation; Beech Aircraft
Corporation; Raytheon Corporate Jets,
Inc.; British Aerospace, PLC;
deHavilland; Hawker Siddeley):
Amendment 39-10253. Docket 97-NM-
140-AD.

Applicability: Model Hawker 1000 series
airplanes; serial numbers 258151, 258159,
and 259003 through 259052 inclusive;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

To prevent contact between the cowl
sealant surface and the lever of the engine
mechanical over-speed control system, which
could cause the over-speed system to
function improperly and consequent engine
structural failure; accomplish the following:

(a) Within 150 flight hours or 3 months
after the effective date of this AD, whichever
occurs first, modify the aft core cowl nozzles
of the left- and right-hand engine nacelles in
accordance with Raytheon Service Bulletin
SB.71-48-25F021B, dated May 20, 1997.

Note 2: The Raytheon service bulletin
references Nordam Hawker 1000 Service
Bulletin PW300 71-9, dated April 29, 1995,
as the appropriate source of service
information for accomplishment of the
modification.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Wichita
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Wichita ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The modification shall be done in
accordance with Raytheon Service Bulletin
SB.71-48-25F021B, dated May 20, 1997.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Raytheon Aircraft Company, Manager,
Service Engineering, Hawker Customer
Support Department, P.O. Box 85, Wichita,
Kansas 67201-0085. Copies may be inspected
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small Airplane
Directorate, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
January 23, 1998.

Issued in Renton, Washington, on
December 11, 1997.

Gilbert L. Thompson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-32998 Filed 12-18-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM—-46—AD; Amendment
39-10249; AD 97-26-06]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica, S.A.
(EMBRAER) Model EMB-120 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all EMBRAER Model
EMB-120 series airplanes, that requires
revising the Airplane Flight Manual
(AFM) to include requirements for
activation of the ice protection systems,
and to add information regarding
operation in icing conditions. This
amendment also requires installing an
ice detector system and revising the
AFM to include procedures for testing
system integrity. This amendment is
prompted by reports indicating that
flightcrews experienced difficulties
controlling the airplane during (or
following) flight in normal icing
conditions, when the ice protection
system either was not activated when
ice began to accumulate on the airplane,
or the ice protection system was never
activated. These difficulties may have
occurred because the flightcrews did not
recognize that a significant enough

amount of ice had formed on the
airplane to require activation of the
deicing equipment. The actions
specified by this AD are intended to
ensure that the flightcrew is able to
recognize the formation of significant
ice accretion and take appropriate
action; such formation of ice could
result in reduced controllability of the
airplane in normal icing conditions.
DATES: Effective January 23, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 23,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from EMBRAER, Empresa Brasileira De
Aeronautica S/A, Sao Jose Dos Campos,
Brazil. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small
Airplane Directorate, Atlanta Aircraft
Certification Office, Campus Building,
1701 Columbia Avenue, suite 2—160,
College Park, Georgia; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Carla Worthey, Aerospace Engineer,
Systems and Flight Test Branch, ACE—
116A, FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
Campus Building, 1701 Columbia
Avenue, suite 2-160, College Park,
Georgia 30337-2748; telephone (770)
703-6062; fax (770) 703—-6097.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all EMBRAER
Model EMB-120 series airplanes was
published in the Federal Register on
May 13, 1997 (62 FR 26258). That action
proposed to require revising the
Airplane Flight Manual (AFM) to
include requirements for activation of
the ice protection systems, and to add
information regarding operation in icing
conditions. That action also proposed to
require installing an ice detector system
and revising the AFM to include
procedures for testing system integrity.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Several commenters support the
FAA'’s intent to revise the FAA-
approved AFM procedures for flight in
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icing conditions and/or to require
installation of an ice detector system.

Compliance Time To Install Ice
Detector

Two commenters request additional
time to install the ice detector system.
One of the commenters states that the
manufacturers of the ice detector
installations (Grimes for the cockpit
indications, and Rosemount Aerospace
for the ice detector) will not have kits
available for all U.S. operators until the
end of January 1998, although at least
120 kits were available on October 31,
1997. The other commenter states that 6
months is an unreasonable schedule for
retrofitting their fleet of aircraft and
requests a 24-month compliance time.
Another commenter requests additional
time to provide operators the
opportunity to consider other options of
ice detection and flightcrew response to
such conditions, as proposed under the
FAA'’s Inflight Aircraft Icing Plan. The
commenter did not request a specific
period of time for the extension.

The FAA concurs that the compliance
time can be extended somewhat, since
parts will not be available for all aircraft
early enough to allow completion
within 6 months. The FAA finds that,
once parts are available, operators must
comply with the AD prior to the next
icing season. Therefore, paragraph (b) of
the final rule has been revised to specify
a compliance time of 10 months after
the effective date of the AD. The FAA
does not consider that this extension
will adversely affect safety. If an
operator obtains FAA design and
installation approval for an alternative
to the ice detector, the operator may
request approval of an alternative
method of compliance in accordance
with paragraph (c) of the final rule.

Master Minimum Equipment List
(MMEL) Requirements

One commenter requests that any ice
detection equipment installed on an
aircraft must be operational prior to
dispatch into known or forecasted icing
conditions. Two other commenters
request that the MMEL grant relief for
dispatch with inoperative ice detector
equipment.

The FAA acknowledges the
commenters’ requests. However, MMEL
requirements are determined by the
FAA Flight Operations Evaluation
Board (FOEB). The FOEB has
determined that it is permissible to
dispatch with an inoperative ice
detection system provided that all ice
protection systems are turned on (except
leading edge deicing during takeoff) and
AFM limitations and normal procedures
for operating in icing conditions are

complied with whenever operating in
visible moisture at temperatures below
10 degrees Centigrade (50 degrees
Fahrenheit). Revision 5c of the MMEL
for EMBRAER Model EMB-120 series
airplanes, dated October 9, 1997,
incorporated this relief.

Additional Analysis

One commenter states that flight
control difficulties of the airplanes in
icing conditions were reported and
known as far back as 1989, but action
is only being taken now. The
commenter requests that additional
analysis be conducted on the previous
icing events, and the proposal be
revised based on the results of that
analysis. The commenter believes that
the proposed AD tends to fall short of
what is required to preclude subsequent
reports of aircraft control problems on
Model EMB-120 series airplanes.

The FAA does not concur that
additional analysis is required. The
initial certification test data for flight
into known icing approval indicate that
Model EMB-120 series airplanes meet
all of the certification requirements
specified in Appendix C of part 25
(“Airworthiness Standards: Transport
Category Airplanes”) of the Federal
Aviation Regulations (14 CFR part 25),
provided the ice protection systems are
activated properly. In addition,
available information concerning the
roll upset event history of the EMB-120
has been analyzed thoroughly by the
FAA; the Centro Tecnico Aeroespacial
(CTA), which is the airworthiness
authority for Brazil; and the airplane
manufacturer. That analysis indicates
that the flightcrews did not activate the
de-ice boots prior to the roll upset
events. Based on this analysis, the FAA
has determined that sufficient data exist
to require that an AD be issued to
ensure that the flightcrew is able to
recognize the formation of significant
ice accretion and take appropriate
action.

Another commenter requests that roll
upset, tailplane icing, and
uncommanded roll and/or pitch studies
be completed prior to issuing the final
rule. The commenter also suggests that
additional research should be done
regarding the location of ice detectors
on the airframe.

The FAA does not concur that
additional research is needed. Roll
upset, tailplane icing, and
uncommanded roll and/or pitch studies
have been completed, as suggested by
the commenter.

Further review of the event history
revealed occurrences of controllable
departures from normal flight in icing
conditions after loss in airspeed when

the ice protection systems of the lifting
and control surfaces were not activated.
Additionally, operational experience
and flight testing conducted by the
manufacturer indicate that maintaining
proper airspeeds and the additional
action of activating the ice protection
system at the first detection of airframe
icing will eliminate future occurrences
of roll upset events.

The FAA finds that supplementing
appropriate visual cues for icing with
dependable detection and annunciation
of encountering icing conditions by an
ice detector will ensure flightcrew
recognition of icing conditions. In
addition, the revision of the FAA-
approved AFM, as required by this final
rule, will help to ensure activation of
the ice protection system, regardless of
whether detection of icing is from visual
cues or the ice detector, and will require
appropriate minimum operating speeds.

The FAA finds that additional
research need not be done regarding the
location of ice detectors. The FAA and
CTA have already conducted a thorough
review of that issue, including analysis
of flight test data that show that the
proposed location of the ice detector
will provide early and consistent
indication of ice accretion on the
airframe.

“Bridging”’ Phenomenon

Several commenters express concern
that the FAA proposal to mandate use
of the deicing equipment at the first sign
of ice accretion, rather than delaying
until ¥4- to ¥2-inch ice has accumulated,
could result in ice forming the shape of
an inflated boot, which would make
further attempts to de-ice difficult.
These commenters request that this
phenomenon, commonly referred to as
“bridging,” be addressed in terms of its
validity prior to mandating the change
to the AFM procedures. Another
commenter noted that, even though the
manufacturer already issued Revision
43, dated April 23, 1996, of the AFM to
indicate the ice protection systems
should be activated with the first sign of
ice accretion, some operators continue
to caution pilots about “prematurely”
activating the de-ice boots because of
the “bridging’ concern.

The FAA does not concur that it is
necessary to withdraw the proposal
until “bridging” is addressed further.
The FAA is aware that the “bridging”
condition continues to influence the
attitudes of many pilots and operators
with respect to the use of de-ice boots.
However, prior to approving Revision
43 of the AFM, the FAA and CTA, along
with the manufacturer, investigated
activating the de-ice boots at the first
sign of ice to determine whether
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“bridging” of the de-ice boots was a
concern. It was noted that the de-ice
system is controlled by a timer that
inflates the de-ice boots in a three-
minute cycle in “light” mode and in a
one-minute cycle in “heavy’” mode.
Since there are approximately three
minutes when the boots are deflated in
the “light” cycle, it is likely that
inflation cycles have already been
occurring in service with less than the
earlier recommended ¥a- to ¥2-inch ice
accumulation, with no documented
indication of “bridging.”

The FAA was not able to find
documented evidence of “‘bridging”
occurring on the airplane. The National
Transportation Safety Board (NTSB)
also noted in its response to the
proposed rule that it “** * * knows of
no documented evidence of ‘bridging’
occurring on current generation
turbopropeller airplanes.” Moreover, de-
icing system technology has improved
over the years by using higher pressures,
smaller chambers, more rapid inflation
and deflation, and greater coverage of
the leading edge, which have increased
the system’s ability to shed smaller
accretions.

Unsafe Condition

Two commenters state that the Model
EMB-120 series airplane has completed
extensive testing in icing conditions and
was found to have no adverse flight
characteristics associated with ice
accreted on the aircraft. Additionally, it
was found to perform well within
established safety parameters. This
testing included natural icing tests
within icing conditions specified in
Appendix C of part 25 of the Federal
Aviation Regulations (14 CFR part 25) as
part of the original icing certification,
testing of ice contaminated tailplane
stall characteristics, and subsequent
investigations of susceptibility to roll
control anomalies following flight in
supercooled large droplet icing
conditions. One commenter states that
the airplane was properly certified for
flight into known or forecast icing
conditions in 1985, and remains in
complete compliance with current icing
requirements and all FAA policies,
practices, and procedures.

Two commenters state that all turbo-
prop aircraft are tested to the same
criteria, and that if the EMB-120
requires an ice detector, then all turbo-
prop aircraft should be required to
install a detector. Another commenter
states that the justification given for the
AD to “enable the flight crew to more
accurately determine the need to
activate the ice protection systems on
the airplane and to take appropriate
action” is insufficient reason to

distinguish Model EMB-120 series
airplanes from other airplane models.

Another commenter notes that
another aircraft type with an ice
detector system installed experienced a
recent accident (Roselawn, Indiana)
where icing conditions were determined
to be a contributing cause. The
commenter states that after the
Roselawn accident, the FAA, in
conjunction with the Brazilian aviation
certification authorities, conducted an
extensive review of the Model EMB-120
series airplanes and concluded that the
aircraft was safe to fly in inadvertent
icing environments without adverse
handling or flight characteristics.

The FAA infers that these
commenters request the FAA withdraw
the notice of proposed rulemaking
(NPRM), since they believe that an
unsafe condition has not been
established. The FAA acknowledges the
previous testing and results. However, a
review of the service history of Model
EMB-120 series airplanes reveals that
there have been several roll upset events
in icing conditions, that the flightcrews
did not activate the de-ice system prior
to the events, and that they did not
maintain proper airspeed. This indicates
the flightcrews were either unaware of
the ice accretion or underestimated the
depth of ice accreted and the resultant
loss in airplane performance, and
delayed activation of the de-ice system
too long. As stated in the NPRM, it is
this lack of recognition of icing
conditions, and the consequent failure
to deploy the ice protection systems,
rather than the performance of the
airplane once this system is activated,
that constitute the unsafe condition
addressed by this AD. In this regard, the
service history of the Model EMB-120 is
significantly different from that of other
turbo-prop aircraft. The requirements of
the final rule will increase the level of
pilot awareness, ensure appropriate
flightcrew actions, and increase the
operational level of safety over that
which currently exists.

As further information is obtained,
the FAA may consider addressing the
question of requiring an ice detector to
supplement visual icing cues for all
commercial air transports as a part of
future rulemaking actions.

Flightcrew Training

Several commenters request that crew
training be instituted to increase pilot
awareness of the criticality of aircraft
performance degradation during an
icing encounter, in lieu of the proposed
rule to mandate installation of an ice
detector.

One of these commenters states that
the installation of an ice detector is not

necessary, is overly burdensome, and
that proper training of the flightcrews to
the visual cues associated with ice
formation on the propeller spinner is
the best solution.

Another commenter, the
manufacturer, states that the FAA’s
review of the icing related incidents
cited in the proposed rule revealed that
pilot indecision (as to when to activate
the aircraft’s de-ice system), and the
lack of appreciation of the criticality of
aircraft performance degradation during
an icing encounter were the basic causes
of the reported icing occurrences. The
manufacturer concludes that, in
addition to mandating immediate
activation of the de-ice system,
improved pilot training and recurrent
training is needed to ensure that the
information gained in recent years about
icing is passed along to line pilots.

A third commenter agrees with the
proposed requirement to install an ice
detection system, but notes that pilots
have been trained for years to operate
the de-ice boots only after ¥a- to ¥2-inch
of ice has accumulated on the wings.
The commenter states that the pilots
need to be provided training to unlearn
old habits and to emphasize the new
icing procedures.

The FAA does not concur that
substituting training for installation of
an ice detector is an adequate solution
to address the unsafe condition.
However, the FAA supports the
development of advisory materials and
periodic training to increase awareness
of the potential for aircraft performance
degradation during an icing encounter,
including ensuring that flightcrews are
aware of the visual icing cues available
to determine if the aircraft is in severe
icing conditions. The FAA
acknowledges that pilot indecision as to
when to activate the de-ice system may
have been a factor in the roll upset
events. Training to ensure that
flightcrews activate the ice protection
systems at the first sign of ice
accumulation will help address this
issue. Part 121 (“‘Certification and
Operations: Domestic, Flag, and
Supplemental Air Carriers and
Commercial Operators of Large
Aircraft”) of the Federal Aviation
Regulations (14 CFR part 121), and part
135 ("’ Air Taxi Operators and
Commercial Operators,”) of the Federal
Aviation Regulations (14 CFR part 135),
require that appropriate training
concerning limitations such as those
contained in this AD are incorporated
into air carriers’ training programs.

However, based on the roll upset
event history of Model EMB-120 series
airplanes, the FAA considers that the
use of advisory materials and training
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alone are not adequate to address the
subject unsafe condition. Therefore, the
FAA has determined that installation of
an ice detection system is necessary to
achieve an acceptable operational level
of safety.

Auvailability of Adequate Visual Cues

Several commenters request that the
requirement for an ice detection system
be removed from the proposal because
the visual cues of ice accumulation
already provide notification of icing
conditions. One of the commenters
further states that the ice detector is
simply another indicator of the presence
of ice, and that it does not have the
ability to measure ice or alert the crews
to icing environments beyond the
capability of the de-ice system.

The manufacturer states that the
FAA'’s brief discussion of the icing
related incidents in the NPRM indicates
that the natural visual cues of icing
accretions are unsatisfactory or
insufficient, thus necessitating the
installation of the additional means of
ice detection. The manufacturer
disagrees with this conclusion because
a review of the icing related incidents
cited in the NPRM indicates that the
common contributing factor to the icing
related incidents was a lack of crew
attentiveness, rather than a lack of
availability of visual cues.

One commenter wrote that there is a
definite difference in the visual pattern
of ice buildup on the propeller spinner
between supercooled large droplet
(SLD) and ““normal’ ice buildup. The
commenter concludes that the
installation of an ice detector system is
not the best option for dealing with ice
on the aircraft.

Another commenter states that the
visual cues for detecting icing
conditions and operating de-icing
equipment are inadequate and must be
researched further.

The FAA does not concur with the
request to remove the requirement for
an ice detection system. The FAA
acknowledges that natural icing testing
conducted during the initial
certification indicated that the visual
cues for ice detection were adequate.
Later testing revealed that the visual
cues in freezing drizzle were adequate
to provide identification of possible
severe icing conditions. Nevertheless, a
review of service history reveals that in
several roll upset events in icing
conditions, the flightcrew did not
activate the de-ice system, and
subsequently allowed the airspeed to
decrease prior to the roll upset event.
The fact that the flightcrews did not
activate the de-ice system indicates that
the flightcrews were either unaware of

the ice accretion or underestimated the
depth of ice accreted, and delayed
activation of the de-ice system too long.

The FAA acknowledges the fact that
the ice detector system does not have
the ability to measure the amount of ice
or to alert crews when icing
environments are beyond the capability
of the de-ice system. The FAA concurs
that the visual cues associated with the
SLD icing conditions, including ice on
the propeller spinner farther aft than
normally observed, are adequate to
indicate severe icing conditions.
Additionally, the FAA finds that the roll
control characteristics testing in SLD
conditions has shown that once the
flightcrews are alerted that they are in
icing conditions and activate the de-ice
system, the handling characteristics are
adequate to allow the crews to safely
exit the severe icing conditions.
Therefore, an adequate level of safety
will be provided by alerting the crew
that they are in icing conditions and
requiring them to immediately activate
the de-ice system. (Since the crew will
be alerted to the presence of icing
conditions, they will be able to monitor
the aircraft for the visual cues associated
with severe icing conditions, in
accordance with the procedures
currently provided in the FAA-
approved AFM, and take appropriate
action.)

The FAA does not concur that further
research is warranted before issuance of
the final rule. The visual cues available
for detecting ice accumulation have
already been defined for both Appendix
C of part 25 of the Federal Aviation
Regulations (14 CFR part 25), and SLD
icing conditions; further research is
unlikely to improve these available
cues. However, the roll upset events
indicate that flightcrews relying on
these visual cues are not consistently
activating the de-ice system at the
proper time. Therefore, installation of
an ice detection system which provides
early and active annunciation to the
flightcrew that they are in icing
conditions, in conjunction with
continuous flightcrew monitoring of the
visual cues available, is necessary to
provide an acceptable level of safety.

Installation of Ice Evidence Probe

One commenter indicates that it
disagrees with the need to install an ice
detection system. However, if the FAA
requires some additional means other
than visual cues to assist the crews in
identifying icing conditions, the
commenter suggests installing an ice
evidence probe similar to the probe
installed on Aerospatiale Model ATR
series airplanes instead of an ice
detector. Such a probe would indicate

the first sign of ice on the airframe and
would also be the last location to have
ice sublimate from the airframe. The
commenter states that the installation of
this type of probe would require a
minimum amount of time to install, and
would take less time to train flightcrews
in its operation than the proposed ice
detection system.

The FAA does not concur that an ice
evidence probe should be required to be
installed in lieu of an ice detector. The
FAA finds that the service histories of
Model EMB-120 series airplanes and
Aerospatiale Model ATR series
airplanes warrant different approaches
to satisfy an acceptable level of safety.
An ice evidence probe is a passive
device that would provide another
visual indication of ice accretion, but
would require the flightcrew to monitor
and assess the appearance of the probe
in order to be effective. Conversely, the
ice detection system is an active system
that provides an amber light on the
multiple alarm panel, an aural warning
system chime, and illumination of the
master caution light. These multiple
indications provide early and active
notification to the flightcrew that they
are in icing conditions. The ice
detection system also provides a high
level of pilot awareness without
constant monitoring, and will increase
the level of safety over the installation
of a passive system such as an ice
evidence probe. Consequently, the FAA
has determined that the service history
of Model EMB-120 series airplanes
warrants installation of an ice detector
to meet an acceptable level of safety.

Proposed Ice Detection System

One commenter states that ice
detection equipment installed on an
aircraft must have the capability of
detecting all types and severity of ice
accretions, as specified in Appendix C
of part 25 of the Federal Aviation
Regulations (14 CFR part 25), as well as
those types and severities of ice
accretions outside the scope of
Appendix C. The commenter further
states that such a system must also have
the capability to differentiate between
the two conditions and annunciate to
the flightcrew which condition is being
encountered. Additionally, the
commenter states that monitoring of
icing conditions should be conducted at
all times during a flight. The commenter
also states that any ice detection
equipment installed on an aircraft
should be considered an aid to
flightcrew recognition and should not
be considered a primary ice detection
method.

The FAA does not concur with the
commenter’s suggestion that ice
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detection equipment must have the
capability to differentiate between the
severity and types of ice accretion. The
intent of this AD is to ensure that the
flightcrew is able to recognize the
formation of ice accretion and to take
appropriate action. It is unnecessary to
provide an ice detector that is capable
of distinguishing between icing
conditions that are defined in Appendix
C and those icing conditions that are not
defined in Appendix C in order to
accomplish this intent.

The FAA has determined that the
combination of early ice detection and
the additional visual cues associated
with severe icing conditions are
adequate to determine if severe icing
conditions have been encountered and
should be exited. Additionally, the roll
control characteristics testing of the
Model EMB-120 series airplane in SLD
conditions conducted in early 1996 has
shown that once the flightcrew activates
the de-ice system, the handling
characteristics are adequate to allow the
airplane to safely exit the severe icing
conditions. The installation of an ice
detection system, as required by the
final rule, will provide a clear
annunication of the presence of ice that
will alert the flightcrew to monitor the
aircraft for ice accumulation. The
flightcrew will then be responsible for
determining whether the visual cues
associated with severe icing conditions
are present and for taking appropriate
action in accordance with procedures
currently provided in the FAA-
approved AFM. The FAA finds that
reliance on the flightcrew to make this
determination, in conjunction with the
installation of an ice detection system,
will provide an adequate level of safety.

The FAA concurs that the flightcrew
has the primary responsibility for
monitoring the icing conditions and for
taking appropriate action. The FAA also
concurs that the ice detection system
required by the final rule is an aid to the
flightcrew for early recognition of icing
conditions. The FAA considers the
definition of a “primary’’ ice detection
system as one that is sufficiently reliable
to serve as the sole source of
information for flightcrew recognition of
icing conditions. Primary systems do
not require the flightcrew to monitor the
icing conditions to determine if the ice
protection equipment should be
activated; the FAA does not consider
the ice detection system required by the
final rule as a “‘primary’’ system. Ice
accumulation is signaled by either
illumination of the “ICE CONDITION”
light on the multiple alarm panel, or by
flightcrew observation of other visual
cues.

Installation of Ice Detector

One commenter states that
compliance with § 25.1419 of the
Federal Aviation Regulations (14 CFR
25.1419) concerning ice protection
requirements is optional. The
commenter also states that the FAA can
only mandate operational limitations on
the aircraft based on whether or not
these requirements have been met. The
commenter further states that such
limitations could be so stringent that it
would not be economical to operate the
airplane in scheduled operations.
Additionally, the commenter states that
the need to install ice detection systems
on the aircraft should be determined
solely by the operator.

The FAA does not concur. As
described in the NPRM, this AD is based
on the FAA'’s finding that an unsafe
condition exists on Model EMB-120
series airplanes, not that the type design
does not comply with 14 CFR 25.1419.
The FAA has determined that the
operating limitations prescribed in this
AD are necessary to address the
identified unsafe condition. Therefore,
the FAA is fully authorized under 49
U.S.C. 44701 and 14 CFR part 39 to
impose these limitations by AD. The
FAA considers these limitations to be
highly cost effective, and the commenter
has provided no information to the
contrary.

Regarding the applicability of 14 CFR
25.1419, although the commenter is
correct that compliance with this
section is optional, the decision to
comply is made only by applicants for
type certificates (in this case,
EMBRAER), and changes to those
certificates, rather than by individual
operators. EMBRAER chose to show
compliance with 14 CFR 25.1419, and
the Model EMB-120 is therefore
permitted to operate in icing conditions.

Any operator that does not wish
approval to operate into known or
forecast icing conditions may request
approval of an alternative method of
compliance with the requirements of
this AD in accordance with the
provisions stated in paragraph (c) of the
final rule.

Conflict With FAA's Inflight Aircraft
Icing Plan

One commenter requests that the
proposed rule be withdrawn because the
FAA'’s Inflight Aircraft Icing Plan
contains a task to consider a regulation
to install ice detectors, aerodynamic
performance monitors, or other means
to warn flightcrews of ice accumulation
on critical surfaces. Therefore, the
commenter concludes that the proposed

rule is in conflict with the FAA’s
Inflight Aircraft Icing Plan.

The FAA does not concur that the
proposed rule conflicts with the FAA’s
Inflight Aircraft Icing Plan. As the
commenter stated, the icing plan does
identify a task to consider a regulation
to require ice detectors. However, in the
case of Model EMB-120 series
airplanes, the FAA has identified an
unsafe condition and has determined
that installation of an ice detector is
warranted. The potential for future
adoption of a regulation to require an
ice detector neither negates nor conflicts
with the need to correct the existing
unsafe condition.

AFM Procedures

One commenter requests that the FAA
revise paragraph (a)(2) of the NPRM
which currently requires revision of the
. . . Normal Procedures Section of the
AFM by removing any icing procedures
that contradict the procedures specified
in (a)(1) and (a)(3) of this AD. . . .’ The
commenter requests that the FAA
specify which portions of the Normal
Procedures Section of the AFM should
be revised rather than leaving this open
to interpretation by individual
operators.

One commenter requests that the FAA
compare the recently proposed AFM
changes in NPRM Docket Number 97—
NM-46—AD to those AFM changes
mandated by AD 96—09-24, amendment
39-9600 (61 FR 20677, May 7, 1996), as
some of the procedures appear to
conflict with one another. In particular,
the commenter is concerned that the
procedure in AD 96-09-24 indicates
that flaps should be left wherever they
are, whereas the current proposed rule
indicates that flaps must be left up.

One commenter states that there is
presently no guidance to many
flightcrews to operate their deicing
equipment at the first sign of ice
accretions. The commenter further
states that this guidance must first be
evaluated for its validity and
subsequently generated for flightcrew
use.

Another commenter states that all
temperature references and limitations
specified in the proposed rule should be
referenced in terms of Indicated Outside
Air Temperature.

Two commenters request that the
FAA review the language of the
proposed AD specified in paragraph
(a)(1) to validate whether continuous
ignition should be used for extended
periods of time. The current proposal is
for a new limitation to require “Turn on

. . Ignition Switches . . . When
atmospheric or ground icing conditions
exist.”” One of the commenters states
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that operation of the ignition system on
the ground while taxiing may mask
other engine or fuel control problems. In
addition, one commenter requests that
the FAA review the language of the
proposed AD to validate whether
deicing equipment should be operated
on the ground for extended periods of
time.

One commenter notes that there is
currently no guidance provided in the
AFM concerning when to use the heavy
or light modes of operation of the ice
protection system.

One commenter questioned paragraph
(2)(3) of the proposed AD, which states:
“Daily Checks of the Ice Protection
System, add the following: Ice Detector
System Test Button (if
installed) * * * Press. Check normal
test sequence.” The commenter states
that system reliability on similar aircraft
do not require daily tests of this system,
and that the system should be checked
prior to dispatch into known or forecast
icing conditions.

The FAA concurs that clarification is
necessary to specify which portions of
the Normal Procedures Section of the
AFM should be revised. Since the
issuance of the NPRM, the manufacturer
has advised the FAA of new, revised
procedures of the AFM. Therefore, the
FAA has clarified and combined the
requirements of paragraphs (a)(2) and
(a)(3) of the proposal into a new
paragraph (a)(2) of this final rule. The
new paragraph (a)(2) of the final rule
includes complete information to be
incorporated into the AFM under the
Normal Procedures Section for
“*Operation in Icing Conditions for
Flying into Icing Conditions.” However,
it should be noted that this information
does not replace or revise any of the
current AFM information provided
under the subsequent section of the
AFM regarding severe icing conditions.

The FAA does not concur that
procedures specified in AD 96-09-24
conflict with the procedure of this final
rule. AD 96—09-24 required revising the
AFM to provide the flightcrew with
recognition cues for severe icing
conditions and procedures for exiting
from severe icing conditions, and to
limit or prohibit the use of various flight
control devices, including flaps, in
those severe icing conditions. The
Limitations and Normal Procedures
changes included in this final rule
ensure that the flightcrew will be
advised of when to operate the ice
protection system during any icing
condition. Therefore, the FAA finds that
the change to AFM procedures do not
conflict with the earlier AD
requirements.

The FAA does not concur that
operators (flightcrews) have not been
provided guidance to operate the
deicing equipment at the first sign of ice
accretion. The FAA has approved
Revision 43 of the AFM, dated April 23,
1996. This revision included a change
in the Normal Procedures section for
flight in icing conditions to indicate that
wing and tail leading edges, engine air
inlet, and windshield ice protection
systems should be turned on at the first
sign of ice formation. The originally
approved AFM suggested a delay in
activation of the wing and tail de-ice
boots until ¥1- to ¥2-inch ice had
accumulated. However, the FAA
recognizes that not all EMB-120
operators incorporated this change in
procedures into their Operators
Manuals. Therefore, the final rule
requires that this procedure be added to
the Limitations Section of the FAA-
approved AFM, as well as in the Normal
Procedures Section. As previously
stated, Federal Aviation Regulations
require that all operating limitations
such as those specified in this AD be
incorporated into air carriers’ training
programs and operators’ manuals. In
addition, as explained previously, the
FAA has already determined the
validity of the revised procedure to
activate the ice protection systems at the
first sign of ice accumulation, and has
determined that this change is required
in order to provide an adequate level of
safety.

The FAA concurs that the
temperature references specified in the
final rule should be Indicated Outside
Air Temperature, and has revised the
final rule accordingly.

The FAA does not concur that
continuous ignition should not be used
for extended periods of time or that the
operation of the ignition system on the
ground while taxiing may mask other
engine or fuel control problems. The
FAA has reviewed information
indicating that CTA, EMBRAER, and
Pratt & Whitney have reviewed
operation of continuous ignition, and
the results indicate that extended use of
continuous ignition does not have a
detrimental effect on the operation of
the engine, although it may decrease the
life of the igniters. That information also
indicated that engine or fuel control
problems are diagnosed by monitoring
other parameters available for the
flightcrew. In addition, the FAA has
reviewed the language of the AD
concerning the extended operation of
deicing equipment on the ground. The
FAA has determined that operation of
the deicing equipment for extended
periods on the ground will not result in

any adverse operating characteristics of
the deicing equipment.

The FAA concurs that there is
currently no guidance in the AFM
regarding when, or under what
conditions, to use the light or heavy
modes of the ice protection system.
However, the EMBRAER Operators
Manual recommends that the pilot
assess the severity and rate of accretion
of ice and select the appropriate mode
using pilot judgment. Paragraph (a)(2) of
the final rule has been revised to
provide that guidance by adding the
following procedures in the Normal
Procedures Section of the FAA-
approved AFM under Operation in Icing
Conditions for Flying into Normal Icing
Conditions: “Visually evaluate the
severity of the ice encounter and the
rate of accretion and select light or
heavy mode (1 minute or 3 minute
cycle) based on this evaluation.”

The FAA concurs that the ice
protection system is required to be
checked only once a day prior to
dispatch into known or forecast icing
conditions. The AFM change required
by paragraph (a) of the final rule adds
the ice detection system under *‘Daily
Checks of the Ice Protection System.”
Both the CTA and the FAA interpret
this AFM guidance to mean that the
daily checks of the ice protection system
must be performed once a day before
operation into known or forecast icing
conditions, rather than before every
flight into icing. To further clarify this
procedure, the final rule has been
revised to add the following procedures
of the AFM under “‘Daily Checks of the
Ice Protection System:” “The following
tests must be performed prior to the first
flight of the day for which known or
forecast icing conditions are
anticipated.”

Minimum Airspeed in Icing Conditions

A number of commenters question the
validity of the minimum airspeed
specified in paragraph (a)(3) of the
proposed AD that would require
addition of the following: “Operation in
Icing Conditions for Flying Into Normal
Icing Conditions: Airspeed * * * 160
KIAS Minimum. If buffet onset occurs,
increase airspeed.”

One commenter states that buffet
onset is dangerously close to the
recommended minimum operating
speed in icing conditions and should
not be considered a prerequisite for
speed additives. The commenter further
states that the recommended minimum
speed in icing lacks empirical data to
substantiate its usage, and that any
recommended minimum speeds must be
scientifically determined.
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Another commenter agrees that
setting a clear 160-knot minimum
airspeed in icing conditions will
provide an immediate improvement in
safety and should be implemented.
However, the commenter questions
whether the language provided in the
proposed AD establishes appropriate
speeds for all conditions (i.e., all flap
settings and phases of flight) as
proposed in the National Transportation
Safety Board’s Safety Recommendation
A-97-31. The commenter also notes
that further tests may show that a higher
minimum airspeed is required to
provide an adequate safety margin.

Several commenters also questioned
the adequacy of the revised approach
procedure specified in paragraph (a)(3)
of the proposed AD which states:
“Operation in Icing Conditions for
Flying Into Normal Icing Conditions:
Approach procedure: Increase approach
speeds (according to flap setting) by 10
KIAS until landing is assured.”

One commenter recommends the
establishment of minimum operating
speeds for each flap configuration to
include no flaps, regardless of whether
or not the aircraft is operating in icing
conditions. With flaps up, the
commenter recommends the use of
1.4Vs @ 30° bank; for approach
procedures, the commenter
recommends the use of 1.3Vs @ 30°
bank. The commenter further
recommends that climb procedures in
the AFM be revised to reflect the higher
speeds required with ice accumulation.

Another commenter asks what
approach speed should be utilized since
an approach speed has not been defined
by the manufacturer.

The FAA concurs that clarification of
the justification of the minimum
airspeed specified in paragraph (a) of
the proposal is necessary. The 160-knot
minimum speed was defined by
EMBRAER as the recommended holding
speed for icing conditions during the
original icing certification. The
simulated ice shapes on unprotected
surfaces used for the handling qualities
and stall testing prior to icing approval
were defined using the leading edge
impingement criteria associated with
this speed. These tests demonstrated
that the aircraft can be maneuvered at
this speed (160 KIAS) up to 30° of bank
angle, the normal maximum bank angle
for holding, with an adequate stall
margin to the buffeting boundary, stick
shaker, and stick pusher with these ice
shapes on the aircraft. In addition,
natural icing tests were conducted at
this speed and ice shapes accumulated
were recorded and compared to the
simulated ice shapes to determine their
validity. These tests demonstrate that

the airplane meets the requirements
specified in part 25 of the Federal
Aviation Regulations (14 CFR part 25)
during flight in icing conditions,
provided the ice protection systems are
properly activated. The flight tests also
demonstrated that there is a minimum
airspeed margin of at least 15 knots
indicated airspeed (KIAS) in turns and
20 KIAS in level flight between the
initial buffeting with ice on the
unprotected surfaces, and the minimum
recommended airspeed of 160 KIAS.
Therefore, the FAA has determined that
the recommended minimum speed with
flaps up of 160 KIAS in icing conditions
has not only been scientifically
determined, but also has been validated
by certification flight tests and has
shown adequate margin to buffet
boundary and to stall. Consequently, the
FAA has determined that the procedure
in the proposed rule that stated “If
buffet onset occurs, increase airspeed”
is not necessary, and has been removed
from the final rule.

The FAA concurs that appropriate
speeds for flap settings and phases of
flight following flight in icing
conditions should be provided in the
final rule. The proposed AD provided a
change to the Normal Procedures
Section of the AFM that stated: “When
flying into known or forecast icing
conditions, proceed as follows:
AIRSPEED * * * 160 KIAS MINIMUM.
If buffet onset occurs, increase
airspeed.” The FAA recognizes that this
proposed change does not clearly
indicate that this is the minimum speed
for the flaps up, gear up configuration
only. The FAA also acknowledges that,
without clarification, some operators
may be led to believe this is the
minimum speed for all gear and flap
configurations, even though additional
proposed information states: **Approach
procedure: Increase approach speeds
(according to flap setting) by 10 KIAS
until landing is assured.”

Therefore, the FAA has revised the
wording in paragraph (a) of this AD to
clarify the procedures for flying into
known or forecast icing conditions,
approach and landing procedures, and
go-around procedures.

The FAA has determined that this
revised information will provide
adequate information regarding
minimum speeds to be used for all
configurations after a continuous
maximum icing encounter, which has
been determined to provide the most
severe ice accumulation on the airplane.
The FAA has further determined that no
change to the normal takeoff speeds is
necessary as ice accumulation during
this phase of flight with the ice
protection system operating should have

no impact on the flight characteristics of
the airplane, provided the takeoff is
accomplished with a properly de-iced
aircraft.

The FAA does not concur with the
commenter’s recommendations for
revision of in-flight minimum operating
speeds. Those speeds are established by
FAA regulations as V2 speed for takeoff,
a minimum speed of 1.25Vs to meet
final takeoff climb requirements in the
cruise configuration, and a climb speed
established in connection with normal
landing procedures, but not exceeding
1.5Vsto meet approach climb gradient
requirements. Landing speed is required
to be not less than 1.3Vsor the
minimum control speed. These speeds,
and their associated maneuver margins
to stall warning, are in part defined by
assuming an engine failure.
Consideration is also given to ensuring
adequate maneuver and stall warning
margins as the wing trailing edge flaps
are retracted or extended. Experience
has shown these minimum speeds to be
acceptable. Increasing the minimum
operating speeds to those suggested
would improve maneuver and stall
warning margins beyond accepted
levels. Moreover, use of the suggested
higher flaps extended minimum
operational speeds would significantly
increase takeoff and landing field length
requirements, and unnecessarily
adversely affect the operating economics
of the airplane. However, under the
provisions of paragraph (c) of the final
rule, the FAA may consider requests for
approval of an alternative method of
compliance if sufficient data are
submitted to substantiate that such a
design change would provide an
acceptable level of safety.

The FAA concurs that the
recommended approach speeds for
operations in non-icing conditions are
not clearly defined in the current FAA-
approved AFM. Consequently, the final
rule has been revised to include the
following information in the Approach
Checklist for Operation in Non-icing
Conditions: “Minimum Airspeed * * *
Appropriate to Flap Position. Gear Up/
Flaps 0, Minimum Recommended
Airspeed 150 KIAS. Gear Up/Flaps 15,
Minimum Recommended Airspeed 130
KIAS.” The requirements of the final
rule to increase approach speeds by 10
KIAS following flight in icing
conditions would, therefore, give
minimum approach speeds of 160 KIAS
and 140 KIAS for flaps 0 and 15,
respectively.

Incorporation of AFM Changes Into
Operators Manuals

Several commenters expressed
concern that the NPRM does not specify
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how the changes to the Normal
Procedures Section of the FAA-
approved AFM will be implemented in
operator flight manuals and training
programs. This concern stems from the
fact that although EMBRAER issued
revision number 43 to the Normal
Procedures Section of its AFM in April
1996 to require activating the de-ice
boots ‘“at the first sign of ice formation,”
this new icing procedure has not yet
been implemented by several operators.

The FAA acknowledges that the final
rule does not specify how changes to the
Normal Procedures Section of the AFM
should be implemented in operator
flight manuals and training programs.
FAA Order 8400.10 recognizes that
operators may rewrite these AFM
procedures to tailor them to the
operators’ operation and to make them
more suitable for flightcrew use in
operation under parts 121 and 135 of
the Federal Aviation Regulations (14
CFR parts 121 and 135). However, the
FAA has chartered a team to review the
process being used to transfer
information in the manufacturer’s
flightcrew operating documents,
including AFM’s, to operators’
documents. The team will make
recommendations to revise the current
process, which could lead to a higher
level of safety. However, this issue is
beyond the scope of this rulemaking,
and no change has been made to the
final rule.

Cost Impact Information

Two commenters state that the cost of
retrofit will be substantially higher than
the estimated cost in the NPRM if
aircraft down time and canceled/
rescheduled equipment are considered.

One commenter requests an
explanation as to why a complete cost-
benefit analysis is unnecessary and
redundant. This commenter states that
the explanation given in the NPRM
relates to FAA’s position not to consider
additional costs of accomplishment of
the AD after a determination has been
made by the FAA that an unsafe
condition exists in a product.
Nevertheless, the commenter believes a
cost-benefit analysis should be used to
determine if a rule should be adopted in
the first place.

The FAA acknowledges the concerns
of the commenters of the cost of retrofit
required by this final rule. The FAA
recognizes that, in accomplishing the
requirements of any AD, operators may
incur other costs in addition to the
“direct” costs that are estimated in the
cost impact. However, the FAA makes
every effort to consider all other costs
(such as downtime and canceled/
rescheduled equipment, etc.) to

operators in establishing the terms of
compliance in a AD. For example, the
FAA generally establishes AD
compliance times that coincide with
most operators’ maintenance schedules,
unless safety considerations dictate
more urgent corrective action. The FAA
also frequently revises AD’s when
commenters identify less costly
alternatives to address the unsafe
condition.

Finally, since the issuance of the
NPRM, EMBRAER has issued Service
Bulletin No. 120-30-0027, dated May 9,
1997, which describes procedures for
installation of an ice detector that will
enable the flightcrew to more accurately
determine the need to activate the ice
protection systems on the airplane and
to take appropriate action. The service
bulletin includes specific costs for the
installation of the ice detector. Those
figures have enabled the FAA to provide
a more realistic estimate in the cost
impact section of the final rule.

The FAA does not concur that further
discussion is necessary to explain why
a complete cost-benefit analysis is
unnecessary and redundant, since those
reasons were stated in the NPRM.
Further, the FAA does not concur that
a cost-benefit analysis should be used to
determine if a rule should be adopted in
the first place. Once an unsafe condition
is identified, as in this case, it must be
corrected regardless of cost. When the
FAA has determined what actions are
necessary to correct an unsafe
condition, the FAA is obligated to
require that those actions be
accomplished. This obligation arises
from the statutory requirement that the
FAA, not aircraft operators, determines
the minimum required safety standards
for civil aircraft. Therefore, it would be
inappropriate in issuing AD’s for the
FAA to engage in the same kind of
balancing of costs and benefits as when
it is considering regulations to improve
an already high level of safety. If an
operator has an alternative method of
compliance that would ease the
economic burden for the operator, as
well as provide an acceptable level of
safety, the operator may request
approval of that alternative method of
compliance, as provided by paragraph
(c) of the final rule.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden

on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 282
EMBRAER Model EMB-120 series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
220 airplanes of U.S. registry will be
affected by this AD.

The FAA estimates that it will take
approximately 1 work hour per airplane
to accomplish the AFM revisions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $13,200, or $60 per
airplane.

The FAA estimates that it will take
approximately 47 work hours per
airplane to accomplish the proposed
installation, and that the average labor
rate is $60 per work hour. Required
parts will cost approximately $13,054
per airplane. Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $3,492,280,
or $15,874 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“*significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-26-06 Empresa Brasileira de
Aeronautica, S.A., (EMBRAER):
Amendment 39-10249. Docket 97-NM—
46-AD.

Applicability: All Model EMB-120 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that the flightcrew is able to
recognize the formation of significant ice
accretion, which could result in reduced
controllability of the airplane in normal icing
conditions, accomplish the following:

(a) Within 30 days after the effective date
of this AD, accomplish paragraphs (a)(1) and
(@)(2) of this AD.

(1) Revise the Limitations Section of the
FAA-approved Airplane Flight Manual
(AFM) to include the following requirements
for activation of the ice protection systems.
This may be accomplished by inserting a
copy of this AD in the AFM.

“TURN ON ICE PROTECTION SYSTEM
and IGNITION SWITCHES AS FOLLOWS:

« AOA, TAT, SLIP, ENGINE AIR INLET,
and IGNITION SWITCHES:

—When atmospheric or ground icing
conditions exist.
e PROPELLER:

—When atmospheric or ground icing
conditions exist, OR

—At the first sign of ice formation anywhere
on the aircraft.

WING and TAIL LEADING EDGES, and
WINDSHIELD:

—At the first sign of ice formation anywhere
on the aircraft.

Note: On takeoff, delay activation of the
wing and tail leading edge de-ice systems
until reaching the final segment speed.

Note: Atmospheric icing conditions exist
when:

—Indicated Outside Air Temperature (OAT)
during ground operations or Total Air
Temperature (TAT) in flight is 10 degrees
C or below; and

—Visible moisture in any form is present
(such as clouds, fog with visibility of one
mile or less, rain, snow, sleet, or ice
crystals).

Note: Ground icing conditions exist when:

—Indicated OAT during ground operations is
10 degrees C or below; and

—Surface snow, standing water, or slush is
present on the ramps, taxiways, or
runways.

Note: For Operation in Atmospheric Icing
Conditions:

—Follow the procedures in the Normal
Procedures Section under Operation in
Icing Conditions.”

(2) Revise the Normal Procedures Section
of the FAA-approved Airplane Flight Manual
(AFM) to include the following additional
and revised information regarding operation
in icing conditions. This may be
accomplished by inserting a copy of this AD
in the AFM.

“Under DAILY CHECKS of the Ice
Protection System, add the following:

The following tests must be performed
prior to the first flight of the day for which
known or forecast icing conditions are
anticipated.

Ice Detector System TEST Button (if
installed) ........cccoovviiiniciii PRESS

Check normal test sequence.

Under APPROACH Checklist, add the
following:

Minimum Airspeed........... APPROPRIATE TO
FLAP POSITION (See Table Below)

Minimum Recommended

Gear/Flap Airspeed

150 KIAS
130 KIAS

Under OPERATION IN ICING
CONDITIONS for FLYING INTO ICING
CONDITION, replace the current AFM
section information for normal icing
conditions with the following:

—During flight, monitoring for icing
conditions should start whenever the
indicated outside air temperature is near or
below freezing or when operating into icing
conditions, as specified in the Limitations
Section of this manual.

—When operating in icing conditions, the
front windwhield corners (unheated areas),
propeller spinners, and wing leading edges
will provide good visual cues of ice
accretion.

—For airplanes equipped with an ice
between system, icing conditions will also

be indicated by the illumination of the ICE
CONDITION light on the multiple alarm
panel.

—When atmospheric or ground icing
conditions exist, proceed as follows:

AOA, TAT, SLIP, and ENGINE AIR

AIRSPEED (Flaps and Gear UP) ....... 160 KIAS
MINIMUM
—When atmospheric or ground icing
conditions exist, OR
—At the first sing of ice formation any where
on the aircraft, proceed as follows:
PROPELLER Deicing Switch..........cccceoue.... ON

Select NORM mode if indicated OAT is
above —10° C (14° F) or COLD mode if
indicated OAT is below —10° C (14° F).
—At the first sign of ice formation anywhere

on the aircraft, proceed as follows:
WINDSHIELD .....ccooiiiiieiiiieieseeeeeee e ON
WING and TAIL LEADING EDGE............... ON
Visually evaluate the severity of the ice
encounter and the rate of accretion and select
light or heavy mode (1 minute or 3 minute
cycle) based on this evaluation.

Note: On takeoff, delay activation of the
wing and tail leading edge de-ice systems
until reaching the final segment speed.

Note: The minimum NH required for
proper operation of the pneumatic deicing
system is 80%. At lower NH values, the
pneumatic deicing system may not totally
inflate, and the associated failure lights on
the overhead panel may illuminate. If this
occurs, increase NH.

Holding configuration:

Landing Gear LeVer..........ccoevvveniiniieennennns UP
Flap Selector Lever ....

5% MINIMUM

Increase Np as required to eliminate
propeller vibrations.

Approach and Landing procedure:
Increase approach and landing speeds,
according to the following flap settings, until
landing is assured. Reduce airspeed to cross
runway threshold (50 ft) at Vrer.

Flaps 15—Increase Speed by 10 KIAS
(130+10)

Flaps 25—Increase Speed by 10 KIAS
(Vrerz5+10)

Flaps 45—Increase Speed by 5 KIAS
(VRreFa5+5)

Go-Around procedure:

Reduce values from Maximum Landing
Weight Approach Climb Limited charts by:
1500 Ibs. for PW 118 Engines
1544 Ibs. for PW 118A and 118B Engines
Flaps 15—Increase approach climb speed by

10 KIAS (V2>+10); Decrease approach
climb gradient by:

3.0% for PW 118 Engines

2.9% for PW 118A and 118B Engines
Flaps 25—Increase landing climb speed by

10 KIAS (VREF25+10)
Flaps 45—Increase landing climb speed by 5
KIAS (VREF+5)
CAUTION: The ice protection systems must
be turned on immediately (except leading
edge de-icers during takeoff) when the ICE
CONDITION light illuminates on the
multiple alarm panel or when any ice
accretion is detected by visual observation or
other cues.
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CAUTION: Do not interrupt the automatic
sequence of operation of the leading edge de-
ice boots once it is turned ON. The system
should be turned OFF only after leaving the
icing conditions and after the protected
surfaces of the wing are free of ice.

(b) Within 10 months after the effective
date of this AD, install an ice detector in
accordance with EMBRAER Service Bulletin
No.: 120-30-0027, dated May 9, 1997.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Operations Inspector, who may add
comments and then send it to the Manager,
Atlanta ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The installation of the ice detector shall
be done in accordance with EMBRAER
Service Bulletin No. 120-30-0027, dated
May 9, 1997. This incorporation by reference
was approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from EMBRAER, Empresa Brasileira De
Aeronautica S/A, Sao Jose Dos Campos,
Brazil. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
January 23, 1998.

Issued in Renton, Washington, on
December 11, 1997.
Gilbert L. Thompson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-33000 Filed 12—-18-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 4

[T.D. 98-3]

RIN 1515—AC27

Addition of Hong Kong to the List of

Nations Entitled to Special Tonnage
Tax Exemption

AGENCY: U.S. Customs Service,
Department of the Treasury.
ACTION: Final rule.

SUMMARY: Pursuant to information
provided by the Department of State, the

United States Customs Service has
found that Hong Kong does not impose
or levy any discriminating duties of
tonnage or imposts upon vessels wholly
belonging to citizens of the United
States, or upon the produce,
manufactures, or merchandise imported
in these vessels from the United States
or any foreign country and that,
accordingly, vessels of Hong Kong are
exempt from the payment of special
tonnage taxes and light money in ports
of the United States. This document
amends the Customs Regulations by
adding Hong Kong to the list of nations
whose vessels are exempt from the
payment of any higher tonnage duties
than are applicable to vessels of the
United States and from the payment of
light money.

EFFECTIVE DATE: The amendment to the
19 CFR 4.22 is effective on December
19, 1997. The exemption from special
tonnage tax and light money for vessels
registered in Hong Kong became
effective on July 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Craig Clark, Entry and Carrier Rulings
Branch (202) 927-2320.

SUPPLEMENTARY INFORMATION:
Background

Generally, the United States imposes
regular and special tonnage taxes, and a
duty of a specified amount per ton
denominated “light money”’, on all
foreign vessels which enter United
States ports (46 U.S.C. App. 121 and
128). Vessels of a foreign nation,
however, may be exempted from the
payment of such special tonnage taxes
and light money upon presentation of
satisfactory proof that no discriminatory
duties of tonnage or impost are imposed
by that foreign nation on United States
vessels or their cargoes (46 U.S.C. App.
141). The list of nations whose vessels
have been found to be reciprocally
exempt from the payment of any higher
tonnage duties than are applicable to
vessels of the United States and from
the payment of light money is found at
§4.22, Customs Regulations (19 CFR
4.22). Nations granted these commercial
privileges that subsequently impose
discriminatory duties are subject to
retaliatory suspension of the
commercial privileges (46 U.S.C. App.
141 and 142).

Treatment of Hong Kong

OnJuly 1, 1997, Hong Kong became
a Special Administrative Region of the
People’s Republic of China. Before that
date, vessels from Hong Kong had an
exemption from special tonnage tax by
virtue of Hong Kong’s status as a British
colony.

The Department of State has
requested that Customs add Hong Kong
to the list of nations under §4.22 in
order that vessels from Hong Kong
receive the same treatment as they did
prior to July 1, 1997. In addition, the
Department of State has submitted
information regarding the absence of
discriminatory duties of tonnage or
impost imposed on U.S. vessels in the
ports of Hong Kong.

The Department of State’s request is
consistent with the terms of section 2 of
the Act of October 5, 1992, referred to
as the United States-Hong Kong Policy
Act (Pub. L. 102-383, 106 Stat. 1448)
codified in title 22, United States Code,
section 5701, et seq., which embodies
the policy of the United States
applicable to dealing with Hong Kong
following reversion, including trade and
commerce matters. That law
demonstrates that dealings with Hong
Kong after June 30, 1997, are to be
conducted without change until and
unless the Administration (the
President) makes a determination that
different treatment is warranted.

Finding

Based on the request and information
submitted by the Department of State,
and based on 22 U.S.C. 5701, et seq., in
order that vessels from Hong Kong
remain exempt from the payment of
special tonnage tax following reversion,
the Customs Service has determined
that Hong Kong should be added to the
list of nations contained in 19 CFR 4.22,
effective July 1, 1997. The Customs
Regulations are amended accordingly.

Inapplicability of Public Notice and
Delayed Effective Date Requirements,
the Regulatory Flexibility Act, and
Executive Order 12866

Because this amendment merely
implements a statutory requirement and
confers a benefit upon the public,
pursuant to 5 U.S.C. 553(b)(B), notice
and public procedure are unnecessary;
further, for the same reasons, good cause
exists for dispensing with a delayed
effective date under 5 U.S.C. 553(d)(1)
and (3). Since this document is not
subject to the notice and public
procedure requirements of 5 U.S.C. 553,
it is not subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Furthermore, this amendment
does not meet the criteria for a
“significant regulatory action” as
specified in Executive Order 12866.

List of Subjects in 19 CFR Part 4

Cargo vessels, Customs duties and
inspection, Maritime carriers, Vessels.
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Amendment to the Regulations

Part 4, Customs Regulations (19 CFR
part 4), is amended as set forth below.

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

1. The general authority for Part 4 and
relevant specific authority continue to
read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1431, 1433, 1434, 1624; 46 U.S.C. App. 3, 91.

* * * * *

Section 4.22 also issued under 46
U.S.C. App. 121, 128, 141;
*

* * * *

§4.22 [Amended]

2. Section 4.22 is amended by adding
“*Hong Kong” in appropriate
alphabetical order.

Dated: December 15, 1997
Harold M. Singer,

Chief, Regulations Branch.
[FR Doc. 97-33169 Filed 12-18-97; 8:45 am)]
BILLING CODE 4820-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 211

[Docket No. 94N-0421]

Revocation of Regulation on Positron
Emission Tomography Drug Products

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; revocation.

SUMMARY: The Food and Drug
Administration (FDA) is revoking a
regulation on positron emission
tomography (PET) radiopharmaceutical
drug products. The regulation permits
FDA to approve requests from
manufacturers of PET drugs for
exceptions or alternatives to provisions
of the current good manufacturing
practice (CGMP) regulations. FDA is
taking this action in accordance with
provisions of the Food and Drug
Administration Modernization Act of
1997 (Modernization Act). Elsewhere in
this issue of the Federal Register, FDA
is publishing a notice revoking two
notices concerning certain guidance
documents on PET drugs and the
guidance documents to which the
notices relate.

EFFECTIVE DATE: December 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Brian L. Pendleton, Center for Drug
Evaluation and Research (HFD-7), Food

and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-594—
5649.

SUPPLEMENTARY INFORMATION: On
November 21, 1997, President Clinton
signed into law the Food and Drug
Administration Modernization Act of
1997 (Pub. L. 105-115). Section
121(c)(1)(A) of the Modernization Act
directs FDA to develop appropriate
procedures for the approval of PET
drugs as well as CGMP requirements for
such drugs, taking into account any
relevant differences between not-for-
profit institutions that compound PET
drugs and commercial manufacturers.
FDA is to establish these procedures
and requirements not later than 2 years
after the date of enactment. In doing so,
the agency must consult with patient
advocacy groups, professional
associations, manufacturers, and
persons licensed to make or use PET
drugs.

Under section 121(c)(2) of the
Modernization Act, FDA cannot require
the submission of new drug applications
or abbreviated new drug applications for
compounded PET drugs that are not
adulterated under section 501(a)(2)(C) of
the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 351(a)(2)(C)) for a period
of 4 years after the date of enactment,
or 2 years after the date that the agency
adopts special approval procedures and
CGMP requirements for PET drugs,
whichever is longer.

Section 121(d) of the Modernization
Act requires FDA, within 30 days of
enactment, to publish in the Federal
Register a notice terminating the
application of FDA'’s final rule,
published in the Federal Register of
April 22,1997 (62 FR 19493), permitting
the agency to approve requests from
manufacturers of PET drug products for
exceptions or alternatives to provisions
of FDA’s CGMP regulations (21 CFR
211.1(d)). FDA already has received one
such request for an exception or
alternative to the CGMP requirements
for PET drugs in the form of a citizen
petition submitted by Case Western
Reserve University (CWRU) (Docket No.
97P-0198/CP1). As required by the
Modernization Act, the final rule on
exceptions and alternatives is hereby
revoked, which also renders the CWRU
citizen petition moot. The information
and views presented in the CWRU
citizen petition will be considered as a
part of the rulemaking proceeding to
establish appropriate CGMP
requirements for PET drugs under
section 121(c)(1)(A)(ii) of the
Modernization Act.

Section 121(d) of the Modernization
Act also directs FDA to terminate the

application of two notices concerning
certain guidance documents on PET
drugs. Elsewhere in this issue of the
Federal Register, FDA is publishing a
notice revoking these two notices and
the guidance documents to which the
notices relate.

The revocation of the final rule on
CGMP exceptions or alternatives for
PET drugs is effective December 21,
1997.

In accordance with section
121(c)(1)(A) of the Modernization Act,
FDA intends to begin the development
of new PET drug approval procedures
and CGMP requirements immediately
and will obtain appropriate public input
during this process.

List of Subjects in 21 CFR Part 211

Drugs, Labeling, Laboratories,
Packaging and containers.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 211 is
amended as follows:

PART 211—CURRENT GOOD
MANUFACTURING PRACTICE FOR
FINISHED PHARMACEUTICALS

1. The authority citation for 21 CFR
part 211 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 355,
356, 357, 360b, 371, 374.

§211.1 [Amended]

2. Section 211.1 Scope is amended by
removing paragraph (d).

Dated: December 16, 1997.
William B. Schultz,
Deputy Commissioner for Policy.
[FR Doc. 97-33187 Filed 12-18-97; 8:45 am)]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Decoquinate and Bacitracin
Zinc

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Alpharma Inc. The ANADA provides for
using approved decoquinate and
bacitracin zinc Type A medicated
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articles to make Type C medicated
broiler chicken feeds used for
prevention of coccidiosis, increased rate
of weight gain, and improved feed
efficiency.

EFFECTIVE DATE: December 19, 1997.

FOR FURTHER INFORMATION CONTACT:
Jeffrey M. Gilbert, Center for Veterinary
Medicine (HFV-128), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1602.

SUPPLEMENTARY INFORMATION: Alpharma
Inc., One Executive Dr., P.O. Box 1399,
Fort Lee, NJ 07024, is sponsor of
ANADA 200-213 that provides for
combining approved decoquinate and
bacitracin zinc Type A medicated
articles to make Type C medicated feeds
for broilers containing decoquinate 27.2
grams per ton (g/t) and bacitracin zinc
10 to 50 g/t. The Type C medicated feed
is used as an aid in the prevention of
coccidiosis caused by Eimeria tenella, E.
necatrix, E. acervulina, E. brunetti, E.
mivati, and E. maxima; and for
increased rate of weight gain; and
improved feed efficiency.

ANADA 200-213, filed by Alpharma
Inc., is approved as a generic copy of
Rhone Poulenc’s NADA 45-348. The
ANADA is approved as of September
19, 1997, and the regulations are
amended in the table in 21 CFR
558.195(d) to reflect the approval. The
basis for approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.195 [Amended]

2. Section 558.195 Decoquinate is
amended in the table in paragraph (d),
in the entry for ““27.2 (0.003 pct)”, in the
second column, in the entry for
“Bacitracin 10 to 50", under the column
“Limitations” by removing “No.
000061 and adding in its place “Nos.
046573 and 011716™".

Dated: December 8, 1997.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 97-33095 Filed 12—-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 175
[DoD Instruction 4165.67]
RIN 0790-AF62

Revitalizing Base Closure
Communities and Community
Assistance

AGENCY: Department of Defense, Office
of the Deputy Under Secretary of
Defense (Industrial Affairs and
Installations).

ACTION: Final rule.

SUMMARY: This rule establishes
procedures for implementing section
2837 of the National Defense
Authorization Act for FY96 concerning
the Federal Agency leaseback of
property transferred to Local
Redevelopment Authorities (LRAS) at
installations approved for closure or
realignment, and informs communities
affected by base closure of these
procedures.

EFFECTIVE DATE: December 19, 1997.
FOR FURTHER INFORMATION CONTACT:
Jennifer Atkin, Base Closure and
Community Reinvestment Office, 400
Army-Navy Drive, Suite 200, Arlington,
VA 22202, telephone (703) 604—2400.

SUPPLEMENTARY INFORMATION:

Regulatory History and Background
Information

DoD published a proposed rule on
February 21, 1997 (62 FR 7966)
implementing section 2837 of the
National Defense Authorization Act for
FY96 (Pub. L. 104-106). Public

comments were accepted until April 22,
1997. This final rule addresses the
comments received on the proposed
rule.

Discussion of Public Comments

During the public comment period,
the Department received over 40 public
comments from 14 sources, including
numerous LRAs. The comments are
summarized generically below. Changes
that have been made to the rule in
response to public comments are noted.
The comments fall into eight broad
categories including:

Federal Tenant Procurement Authority

Many comments requested that the
rule revise the provisions regarding
what services a Federal tenant may pay
for and how the services can be
obtained. Examples include: (1) The
rule should authorize LRAS to charge
Federal leaseback tenants a Common
Area Maintenance Fee; (2) the rule
should authorize Federal tenants to sole
source for “‘landlord” services; and, (3)
the rule should require Federal tenants
to pay for services if the Agency paid for
the services when it owned the property
(note: this would only apply to existing
Federal tenants rather than agencies
relocating to the site).

Response: The Federal Government
cannot pay for municipal services that
are provided by a locality to its
population using tax revenues. Doing so
would, in effect, result in a taxing of the
Federal Government. But, as evidenced
by numerous Supreme Court Cases
interpreting the Supremacy Clause of
Article VI of the United States
Constitution, States cannot tax the
Federal Government. With respect to
other services, Federal tenants can only
pay for those services that are a
requirement of the Federal Government.
Paying a Common Area Maintenance
Fee could result in the Federal tenant
paying for services that are above and
beyond what is needed to use the
property being leased. For those services
that are necessary, the leaseback
authority does not remove the Federal
Government’s responsibility to abide by
existing procurement laws. As a result,
such services must be acquired using
existing procurement laws and
regulations. In some circumstances, a
sole source contract may be allowable.

Leaseback Transfer Approval/Rejection
Authority

Out of concern that prospective
Federal tenants will reject an LRA’s
request for a leaseback transfer with
virtually no justification, some
comments requested that the rule
establish criteria that would have to be
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met for a Federal Agency to reject a
leaseback in favor of property
ownership. Other comments suggested
that an arbitration or grievance process
be established or that the General
Services Administration (GSA) should
be assigned the task of approving
leaseback requests.

Response: The Federal Property and
Administrative Services Act of 1949
gives Federal Departments and Agencies
priority on the use of base closure and
realignment property. This “right of first
refusal’ to obtain ownership of property
is unchanged by the leaseback authority.
As aresult, DoD does not have the legal
authority to require a Federal
Department or Agency to give up the
right of ownership in favor of a
leasehold interest. However, if a
leaseback is requested by an LRA, the
Department urges Federal Agencies to
give serious consideration to leasing the
property from the LRA instead of
pursuing ownership through a Federal-
to-Federal transfer.

Process For Securing Another Federal
Tenant

The proposed rule specified that if the
Federal Tenant no longer requires use of
the property before the expiration of the
lease term, the remainder of the term
may be satisfied by the same or another
Federal Agency for a similar use. The
rule stated that GSA would assist in
identifying interest in the property.
Comments raised by the public
requested that this process be clarified
to include how GSA will screen for
another user and how long GSA will
have to secure another tenant.

Response: Section 175.7(k)(10(vi) has
been amended to provide more
guidance on how a replacement tenant
would be identified by GSA. The rule
also stipulates that GSA would have
only 60 days in which to find a new
tenant.

Valuation and Consideration

Numerous public comments
addressed the issue of determining
value for the leaseback property and
setting the level of consideration. The
comments included: (1) The value of
leaseback property should be set at zero;
(2) consideration for the leaseback
property should not be due until after
the Federal tenant vacates; (3)
consideration for leaseback property
should be set at zero; and, (4) the rule
should define how value will be
determined for a stand-alone leaseback.

Response: The leaseback authority
requires the Department to determine
the fair market value of the property
before transfer. As a result, the value of
the leaseback property cannot be preset

through regulation. The rule does allow,
however, for flexibility with respect to
payment terms. Consideration can be in
cash or in kind, and can be paid up
front, over time, or when the Federal
tenant vacates the property, as long as
the amount of consideration (or formula
for determining the amount of
consideration) and the schedule for
payment are agreed upon before the
property is transferred. The value of
leaseback property being transferred
under an Economic Development
Conveyance (EDC) will be determined
in accordance with existing EDC
valuation procedures. Property being
conveyed as a stand-alone leaseback
will be valued based on the proposed
reuse.

Federal Tenant Improvements

Several LRAs expressed concern that
the proposed rule allows a Federal
tenant to repair, improve, and maintain
the property at its expense without the
approval of the LRA. The comments
stated that without requiring a Federal
tenant to consult with the LRA,
alterations made to the property could
be inconsistent with the community’s
plans for ultimate use of the property.

Response: The Department agrees
with the comments that were submitted
and has revised the rule to require
Federal tenants to consult with the LRA
before making repairs and
improvements.

Insurance

A few comments requested that the
rule require Federal tenants to obtain
insurance for property leased back from
an LRA in the same way that LRASs are
required to have insurance for property
leased from DoD.

Response: Requiring Federal tenants
to obtain insurance is unnecessary
because the Federal Government is self
insured.

Leaseback Compatibility With Other
Conveyance Regulations

Comments received from another
Federal Agency raised concerns that a
leaseback transfer may be incompatible
with a public benefit transfer (PBT)
when the leaseback property is located
within the PBT property. For example,
for leaseback property located within or
adjacent to property being conveyed via
a PBT, the public benefit grantee may
not be the LRA—the recipient of the
leaseback property. In addition, if
leaseback property is located within or
adjacent to PBT property, the Federal
Agency’s use of the property may be
incompatible with the public benefit use
(e.g. obstructing airspace near a public
airport). The comment recommended

that the rule require the Military
Departments to consult with the Federal
sponsoring Agency if the property to be
transferred under the leaseback
authority is within or adjacent to PBT
property.

Response: Property needed by another
Federal Department or Agency is either
transferred using the Federal-to-Federal
transfer process or it is transferred to an
LRA and then leased back to the Federal
entity under the leaseback authority.
The use of the property is the same
regardless of the transfer method. The
Department does not consult with
Federal sponsoring Agencies when
using a Federal-to-Federal transfer, so
the rule has not been changed to require
consultation when using a leaseback. In
some cases use of a leaseback transfer
rather than a Federal-to-Federal transfer
could actually be more beneficial if the
property is located within or adjacent to
PBT property because the leaseback rule
allows the property to be transferred to
another entity (e.g. an airport authority)
and provides a guarantee on the future
use of the property.

Legality of a Lease/Leaseback
Arrangement

One comment stated that, contrary to
the provisions of § 175.7(k)(7) of the
proposed rule, it is legally impossible to
have a leaseback without first deeding
the property to the LRA. The letter
stated that if a Federal Agency needs
access to the property before a deed can
be issued, the Military Department can
allow the Agency access without first
going through a leasback transaction.
The letter also stated that non-DoD
Federal agencies would refuse to enter
into lease/leaseback arrangement.

Response: The Department’s legal
counsel indicates that a lease in
furtherance of conveyance/leaseback
transaction is allowable if a deed
transfer cannot yet be accomplished.
But, the Department acknowledges that
in some circumstances other options
may be available to provide a Federal
Agency access to the property including
the use of a permit.

Statement of Determination and
Certifications

Executive Order 12866, ‘‘Regulatory
Planning and Review”

It has been determined that this rule
is not a significant regulatory action as
defined under section 3(f)(1) through
3(f)(4) of Executive Order 12866.

Public Law 95-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been determined that this rule
will not have a significant economic
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impact on a substantial number of small
entities.

Public Law 104-13, ““Paperwork
Reduction Act of 1995” (44 U.S.C.
Chapter 35)

It has been certified that this rule does
not impose any reporting or
recordkeeping requirements.

List of Subjects in 32 CFR Part 175
Community development,
Government employees, Military
personnel, Surplus Government
property.
Accordingly, 32 CFR part 175 is
amended to read as follows:

PART 175—[AMENDED]

1. The authority citation for 32 CFR
part 175 continues to read as follows:

Authority: 10 U.S.C. 2687 note.

2. Section 175.3 is amended by
adding a new paragraph (l) to read as
follows:

§175.3 Definitions.

* * * * *

(I) Similar use. A use that is
comparable to or essentially the same as
the use under the original lease.

3. Section 175.4, §175.5, and §175.6
are revised to read as follows:

§175.4 Policy.

It is DoD policy to help communities
impacted by base closures and
realignments achieve rapid economic
recovery through effective reuse of the
assets of closing and realigning bases-
more quickly, more efficiently, and in
ways based on local market conditions
and locally developed reuse plans. This
will be accomplished by quickly
ensuring that communities and the
Military Departments communicate
effectively and work together to
accomplish mutual goals of quick
property disposal and rapid job
generation. This regulation does not
create any rights of remedies and may
not be relied upon by any person,
organization, or other entity to allege a
denial of any rights or remedies other
than those provided by Title XXIX of
Public Law 103-160, Public Law 103—
421, or Title XXVII of Public Law 104—-
106.

§175.5 Responsibilities.

(a) The Deputy Under Secretary of
Defense (Industrial Affairs and
Installations), after coordination with
the General Counsel of the Department
of Defense and other officials as
appropriate, may issue guidance
through the publication of a Manual or
other such document necessary to
implement laws, Directives and
Instructions on the retention or disposal
of real and personal property at closing
or realigning bases.

(b) The Heads of the DoD Components
shall ensure compliance with this part
and guidance issued by the Assistant
Secretary of Defense for Economic
Security and the Deputy Under
Secretary of Defense (Industrial Affairs
and Installations) on revitalizing base
closure communities.

§175.6 Delegations of au;horit%. .
(a) The authority provided by sections

202 and 203 of the Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C. 483 and 484) for the
utilization and disposal of excess and
surplus property at closing and
realigning bases has been delegated by
the Administrator, GSA, to the Secretary
of Defense by delegations dated March
1, 1989; October 9, 1990; September 13,
1991; and, September 1, 1995.1
Authority under these delegations has
been previously delegated to the
Secretaries of the Military Departments,

who may delegate this authority further.
(b) Authorities delegated to the

Deputy Under Secretary of Defense
(Industrial Affairs and Installations) 2 by
§174.5 of this chapter are hereby
redelegated to the Secretaries of the
Military Departments, unless otherwise
provided within this part or other DoD
Directive, Instruction, Manual, or
Regulation. These authorities may be

delegated further.
4. Section 175.7 is amended by

revising paragraph (a)(13)(i) and
paragraph (d)(3)(i), by reserving
paragraph (j) and by adding paragraph
(k) to read as follows:

§175.7 Procedures.

a) * X *

13) * X *

gi) In unusual circumstances,
extensions beyond six months can be
granted by the Deputy Under Secretary
of Defense (Industrial Affairs and
Installations).

* * * * *
d * * *
3 * * *
i) In the event there is no LRA

recognized by DoD and/or if a
redevelopment plan is not received from
the LRA within 15 months from the
determination of surplus under
paragraph (a)(13) of this section, (unless
an extension of time has been granted

1 Available from the Base Closure and
Community Reinvestment Office, 400 Army Navy
Drive, Suite 200, Arlington, VA 22202, email:
“base__reuse@acg.osd.mil”

2 A Deputy Secretary of Defense memorandum of
May 15, 1996, “OUSD (Acquisition and
Technology) Reorganization” disestablished the
office of the Assistant Secretary of Defense for
Economic Security and established the office of the
Deputy Under Secretary of Defense (Industrial
Affairs and Installations). Copies are available from
the Base Closure and Community Reinvestment
Office, 400 Army Navy Drive, Suite 200, Arlington,
VA 22202, email: “‘base__reuse@acg.osd.mil”’

by the Deputy Under Secretary of
Defense (Industrial Affairs and
Installations)), the applicable Military
Department shall proceed with the
disposal of property under applicable
property disposal and environmental
laws and regulations.

* * * * *

(k) Leaseback of real property at base
closure and realignment sites. (1)
Section 2905(b)(4)(c) of Public Law 101—
510, 10 U.S.C. 2687 note (BRAC 1990),
as added by section 2837 of Public Law
104-106, gives the Secretary of Defense
the authority to transfer real property
that is still needed by a Federal
Department or Agency to an LRA
provided the LRA agrees to lease the
property back to the Federal Department
or Agency in accordance with all
statutory and regulatory guidance. The
purpose of this authority, hereinafter
referred to as a “‘leaseback,” is to enable
the LRA to obtain ownership of the
property pursuant to the BRAC process
while still ensuring that the Federal
need for use of the property is

accommodated. )
(2) Subject to BRAC 1990 and this

part, the decision whether to transfer
property pursuant to a leaseback rests
with the relevant military department.
However, a military department may
only transfer property via a leaseback if
the Federal entity that needs the
property agrees to the leaseback
arrangement.

(3) If for any reason property cannot
be transferred pursuant to a leaseback
(e.g., the relevant Federal Agency
prefers ownership, the LRA and the
Federal entity cannot agree on terms of
the lease, or the military department
determines that a leaseback would not
be in the Federal interest), such
property shall remain in Federal
ownership unless and until the relevant
landholding entity determines that it is
surplus pursuant to the Federal Property
Management Regulations.

(4) If a building or structure is
proposed for transfer under this
authority, that which is leased back to
the Federal Department or Agency may
be all or a portion of that building or
structure.

(5) The leaseback authority may be

used at all installations approved for
closure or realignment under BRAC

1990.
(6) Transfers under this authority

must be to an LRA.

(7) Transfers under this authority may
be by lease in furtherance of conveyance
or deed. A lease in furtherance of
conveyance is appropriate only in those
circumstances where deed transfer
cannot be accomplished because the
requirements of the Comprehensive
Environmental Response,
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Compensation, and Liability Act
(CERCLA) (42 U.S.C. 9601, et seq.) for
such transfer have not been met. The
lease in furtherance of conveyance or
accompanying contract shall include a
provision stating that the LRA agrees to
take title to the property when
requirements for the transfer have been
satisfied.

(8) The leaseback authority can be
used to transfer property that is needed
either by existing Federal tenants or by
Federal Departments or Agencies
desiring to locate onto the property after
operational closure. The Military
Department that is closing or realigning
the installation may not transfer
property to an LRA under this authority
and lease it back unless:

(i) The Military Department is acting
in an Executive Agent capacity on
behalf of a Defense Agency that certifies
that a leaseback is in the interest of that
Defense Agency; or,

(ii) The Secretary of the Military
Department certifies that a leaseback is
in the best interest of the Military
Department and that use of the property
by the Military Department is consistent
with the obligation to close or realign
the installation in accordance with the
recommendations of the Defense Base
Closure and Realignment Commission.

(9) Property eligible for a leaseback is
not surplus because it is still needed by
a Federal entity. However,
notwithstanding that the property is not
surplus and that the LRA would not
otherwise have to include such property
in its redevelopment plan, the LRA
should include the proposed leaseback
of property in its redevelopment plan,
taking into account the planned Federal
use of such property.

(10) The terms of the LRA’s lease to
the Federal entity should afford the
Federal Department or Agency rights as
close to those associated with
ownership of the property as is
practicable. The requirements of the
General Services Acquisition Regulation
(GSAR) (48 CFR Part 570) are not
applicable to the lease, but provisions in
the GSAR may be used to the extent
they are consistent with this part. The
terms of the lease are negotiable subject
to the following:

(i) The lease shall be for a term of no
more than 50 years, but may provide for
options for renewal or extension of the
term at the request of the Federal
Department or Agency concerned. The
lease term should be based on the needs
of the Federal entity.

(ii) The lease, or any renewals or
extensions thereof, shall not require
rental payments.

(iii) The lease shall not require the
Federal Government to pay the LRA or

other local government entity for
municipal services including fire and
police protection.

(iv) The Federal Department or
Agency concerned may be responsible
for services such as janitorial, grounds
keeping, utilities, capital maintenance,
and other services normally provided by
a landlord. Acquisition of such services
by the Federal Department or Agency is
to be accomplished through the use of
Federal Acquisition Regulation
procedures or otherwise in accordance
with applicable statutory and regulatory
requirements.

(v) The lease shall include a provision
prohibiting the LRA from transferring
fee title to another entity during the
term of the lease, other than one of the
political jurisdictions that comprise the
LRA, without the written consent of the
Federal Department or Agency
occupying the leaseback property.

(vi) The lease shall include a
provision specifying that if the Federal
Department or Agency concerned no
longer needs the property before the
expiration of the term of the lease, the
remainder of the lease term may be
satisfied by the same or another Federal
Department or Agency that needs
property for a similar use.

(A) Prior to exercising this option, the
Federal tenant shall consult with the
LRA concerned or other property owner
if the property has been conveyed by the
LRA to another entity in accordance
with §175.7(k)(10)(v) of this part.

(B) If the Federal tenant decides to
exercise this option after consulting
with the LRA or other property owner,
it shall notify the appropriate General
Services Administration regional office
that the property is available for use by
a Federal Department or Agency. The
General Services Administration
regional office shall have 60 days from
the date of notification in which to
identify a Federal Department or
Agency to serve out the term of the lease
and to notify the LRA or other property
owner of the new tenant. If the regional
office does not notify the LRA or other
property owner of a new tenant within
60 days from the date of notification, the
property is available for use by the LRA
or other property owner.

(C) If the Federal tenant decides not
to exercise this option after consulting
with the LRA or other property owner,
the property is available for use by the
LRA or other property owner.

(vii) The terms of the lease shall
provide that the Federal Department or
Agency may repair and improve the
property at its expense after
consultation with the LRA.

(11) Conveyance to an LRA under this
authority shall be in one of the
following ways:

(i) Lease back property that will be
conveyed under an Economic
Development Conveyance (EDC) shall
be conveyed as part of the EDC in
accordance with the existing EDC
procedures and 8§ 175.7(k)(11)(ii)(B)(4).
The LRA shall submit the following in
addition to the application requirements
outlined in §175.7(e)(5):

(A) A description of the parcel or
parcels the LRA proposes to have
transferred to it and then to lease back
to a Federal Department or Agency;

(B) A written statement signed by an
authorized representative of the Federal
entity that it agrees to accept a leaseback
of the property; and,

(C) A statement explaining why a
leaseback is necessary for the long-term
economic redevelopment of the
installation property.

(ii) Leaseback property not associated
with property to be conveyed under an
EDC shall be conveyed in accordance
with the following procedures:

(A) As soon as possible after the
LRA'’s submission of its redevelopment
plan to the DoD and HUD, the LRA shall
submit a request for a leaseback to the
Military department. The Military
Department may impose additional
requirements as necessary, but at a
minimum, the request shall contain the
following:

(1) A description of the parcel or
parcels the LRA proposes to have
transferred to it and then to lease back
to a Federal Department or Agency;

(2) A written statement signed by an
authorized representative of the Federal
entity that it agrees to accept a leaseback
of the property; and,

(3) A statement explaining why a
leaseback is necessary for the long-term
economic redevelopment of the
installation property.

(B) The transfer may be for
consideration at or below the estimated
present fair market value. In those
instances in which the property is
conveyed for consideration below the
estimated present fair market value, the
Military Department shall prepare a
written explanation of why the
estimated present fair market value was
not obtained.

(1) In arural area, the transfer shall
comply with §175.7(f)(5).

(2) Payment may be in cash or in-
kind.

(3) The Military Department shall
determine the estimated present fair
market value of the property before
transfer under this authority.

(4) The exact amount of
consideration, or the formula to be used
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to determine that consideration, as well
as the schedule for payment of
consideration must be agreed upon in
writing before transfer under this
authority.

Dated: December 15, 1997.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-33109 Filed 12-18-97; 8:45 am]
BILLING CODE 5000-04-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

41 CFR Parts 51-2, 51-4, and 51-6
Miscellaneous Amendments to
Committee Regulations

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Final rule.

SUMMARY: The Committee is changing
five sections of its regulations to clarify
them and improve the efficiency of
operation of the Committee’s Javits-
Wagner-O’Day (JWOD) Program. The
changes are necessary to clarify and
expand earlier regulation changes and to
eliminate unnecessary regulatory
language.

EFFECTIVE DATE: January 20, 1998.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Gateway 3, Suite 310,
1215 Jefferson Davis Highway,
Arlington, Virginia 22202-4302.

FOR FURTHER INFORMATION CONTACT: G.
John Heyer (703) 603-0665. Copies of
this notice will be made available on
request in computer diskette format.
SUPPLEMENTARY INFORMATION: The
Committee is amending § 51-2.4 of its
regulations to clarify further that its
authorizing statute, the JWOD Act, 41
U.S.C. 46—48c, treats addition of
commodities and services to the
Procurement List and the establishment
by the Committee of a fair market price
as two separate functions and applies
the requirement for notice and comment
rulemaking only to the addition
function. This area was first addressed
in 1994 (59 FR 59338, Nov. 16, 1994)
with the removal of fair market price
from the list of suitability criteria for
Procurement List additions, in
accordance with a 1992 court decision,
McGregor Printing Corporation v. Kemp,
802 F. Supp. 519, 527 (D.D.C), rev’d on
other grounds, 20 F.3d 1188 (D.C. Cir.
1994). The amendment states that the
Committee does not consider comments

on proposed fair market prices for
commodities and services proposed for
addition to the Procurement List to be
pertinent to a suitability determination.
Accordingly, they will not be addressed
when the Committee makes an addition
decision. This amendment will not
affect the ability of Government and
other appropriate parties to comment on
proposed fair market prices and price
changes in connection with the
Committee’s fair market pricing process.
The Committee is also removing
paragraph 51-2.4(a)(4)(C) of its
regulations to eliminate one of two
essentially redundant statements in
§51-2.4 to the effect that the Committee
considers pertinent comments when
making its addition decisions.

The Committee also amended
paragraphs (b)(6) and (c)(1) of §51-4.3
of its regulations in 1994 (59 FR 59343)
to allow the acceptance of State
certifications of blindness or other
severe disabilities as documentation of
disability, in addition to reports by
individual health professionals. Many of
these certifications, however, are done
by health professionals at local
governmental bodies, such as public
schools. The new amendment to this
section will allow acceptance of these
certifications.

Paragraph (c) of §51-4.4 of the
Committee’s regulations permits
nonprofit agencies participating in the
JWOD Program to subcontract a portion
of the process for providing a
commodity on the Procurement List.
The amendment will extend this
permission to services on the
Procurement List, and would specify
how the Committee will oversee routine
subcontracting of a part of the
production process.

Paragraph (c) of §51-6.12 of the
Committee’s regulations requires
Government contracting activities to
provide a 90-day notice when changing
the scope of work of a service on the
Procurement List. The amendment will
make it clear that this notice
requirement also applies to situations
where the contracting activity converts
a service to performance by Government
personnel.

Prior to the 1991 revision of the
Committee’s regulations (56 FR 48974,
Sept. 26, 1991), the matters contained in
current parts 51-5 and 51-6 were in a
single part 51-5, which had a disputes
provision applicable to the entire part of
the Committee’s regulations. The
amendment clarifies the disputes
provision, 8§ 51-6.14, to state its
applicability to both parts 51-5 and 51—
6.

Public Comments on the Proposed Rule

The Committee published the
proposed rule in the Federal Register of
September 26, 1997 (62 FR 50547). One
comment was received, from counsel for
a manufacturer which is objecting to a
recently proposed addition to the
Procurement List. The comment
addressed only the proposed changes to
41 CFR 51-2.4, which contains the
Committee’s criteria for making
additions to the Procurement List. No
comments were received on the other
proposed regulatory changes announced
by the Committee at that time.

As noted above, the changes to 41
CFR 51-2.4 were intended to emphasize
the Committee’s conclusion that its
authorizing statute treats the
Committee’s addition of commodities
and services to the Procurement List
and its establishment of fair market
prices for these commodities and
services as two separate Committee
functions. The statutory requirement for
notice and comment rulemaking, in the
Committee’s view, applies only to the
first of these functions.

The commenter challenged the
Committee’s conclusion that the holding
cited from the 1992 McGregor decision
in support of the Committee’s view was
not reversed by the 1994 appeals court
decision. While unable to point to
specific language in the later decision
reversing the lower court’s holding, the
commenter indicated that the holding
was reversed “‘by implication’ because
the later decision discussed the
Committee’s shortcomings on its fair
market price determination in the
rulemaking at issue. If the appeals court
did not intend to reverse the lower
court’s holding, the commenter argued,
this discussion would be a mere waste
of space in the appeals court’s opinion.

The McGregor appellate decision set
aside the Committee’s rulemaking, and
reversed the lower court, because the
appellate court concluded that the
Committee’s rulemaking record did not
support the Committee’s conclusions
and the Committee did not adequately
explain the basis for its conclusions.
The regulation stating the Committee’s
criteria for Procurement List additions
which was in effect when the contested
rulemaking took place included fair
market price among the criteria.
Accordingly, the discussion cited by the
commenter from the appellate court
opinion noted the shortcomings in the
Committee’s administrative record and
Federal Register notice which pertained
to the Committee’s explanation of its
rationale for deciding that the pricing
criterion had been met, as a part of its
longer discussion of the Committee’s
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shortcomings in documenting and
explaining its conclusions on all the
addition criteria. Because the regulation
made fair market price an addition
criterion, and thus subject to the
rulemaking requirement, the appellate
court did not have to address the lower
court’s holding that pricing
determinations are reserved to the
Committee alone because the JWOD Act
makes price determinations a separate
function from additions to the
Procurement List.

The Committee’s 1994 regulatory
change (59 FR 59338, Nov. 16, 1994)
removed fair market price from the
addition criteria to restore the
separation of functions established by
the JWOD Act. The current revisions to
41 CFR 51-2.4 merely make the
separation clearer, in light of subsequent
failures by commenting parties, notably
this commenter, to see the distinction.
The Committee does not believe that the
current revision to this regulation, and
the 1994 revision, which the commenter
also challenged, are legally improper, as
the commenter claimed.

The commenter also objected to the
Committee’s reliance on the lower court
opinion in McGregor on the grounds
that the McGregor decisions did not
address a situation in which a
commenter made specific allegations
about information supporting proposed
prices submitted for Committee
consideration by central nonprofit
agencies. Because McGregor did not
address this situation, the commenter
claims that it cannot be used as a basis
for excluding comments on a proposed
addition merely because they concern
pricing issues.

The Committee does not believe that
the commenter’s claim on this point is
relevant to the Committee’s legal
authority to revise 41 CFR 51-2.4 as it
did in 1994 and is doing now. As noted
below, the Committee does not intend to
ignore significant comments on its fair
market prices. It will consider them in
connection with the process for
establishing a fair market price, not in
connection with the rulemaking process
required for a Procurement List
addition.

The commenter also advanced several
legal and policy arguments for his
position that comments on a fair market
price must be addressed in connection
with a Procurement List addition. The
commenter claimed that a fair market
price is set before the corresponding
addition decision is made, so if the
price is incorrect, the addition would be
legally defective unless the price is
corrected. The commenter also claimed
that a correct fair market price is the
only restraint on addition to the

Procurement List of commodities and
services on which little direct labor is
performed by people with severe
disabilities, and that it would do no
good for a commenter to question a fair
market price after the decision is made,
because the Government would contract
for the commodity or service and the
price could not be corrected. The
commenter indicated that resolving
these price questions at the time of
addition would not be unduly
burdensome for the Committee staff.

The Committee does not agree with
the commenter’s contention that a fair
market price is established before a
commodity or service is added to the
Procurement List. While a proposed fair
market price is calculated in accordance
with the Committee’s pricing policies,
and the nonprofit agency agrees to
produce at that price, before the
proposal is sent to the Committee for an
addition decision, the Committee must
make the actual pricing decision once it
has made its addition decision. The
Committee may exercise its discretion to
reject the proposed price and set
another which falls within its pricing
guidelines. The addition decision
function, including the rulemaking
requirement, precedes the pricing
function in the JWOD Act, and the
Committee’s decision format was
revised in 1994 to be consistent with the
statute.

The Committee also disagrees with
the commenter’s contention that a fair
market price ensures that sufficient
qualifying direct labor is being
performed by the nonprofit agency.
Direct labor was a separate addition
criterion from fair market price before
the 1994 regulatory revision, and the
two had to be independently satisfied
before a commodity or service could be
added to the Procurement List. Direct
labor remains an addition criterion
since the removal of fair market price
from the criteria list.

The commenter’s contention that fair
market price cannot be changed after a
Procurement List addition is made is
not consistent with either the
Committee’s pricing policy or its
practice in the pricing area. The
Committee has a long history of making
price changes as appropriate, including
changes made as a result of informed
comments. The very document in which
the commenter made his comments on
this rulemaking also contains
information submitted to demonstrate to
the Committee that some of its prices
are not correct, and this document
supplements earlier and more detailed
information on that same subject which
the Committee staff is analyzing with a

view toward correcting the prices at
issue if appropriate.

The burden on the Committee staff of
reviewing comments on prices as part of
an addition would not greatly exceed
the burden of considering them as part
of the pricing process. The Committee
believes, however, that it would not be
appropriate to burden the addition
process with a matter more logically
belonging to the pricing process. As
indicated above, there is now no
statutory or regulatory requirement to
confuse these two processes as the
commenter would have the Committee
do.

Finally, the commenter claimed that
the Committee must allow comments on
fair market price *‘at some point in the
process.” That point is the pricing
process, which includes both the
establishment of an initial fair market
price and changes in the price. As
indicated above, the Committee will
entertain significant comments on
specific prices from affected parties in
connection with that process. The
Committee will not, however, allow
commenters to use the addition process
to raise issues not covered by the
addition criteria, or to delay the
addition process with larger policy
questions such as the nature of a fair
market price, as has occurred in the
past.

Regulatory Flexibility Act

| certify that this revision of the
Committee regulations will not have a
significant economic impact on a
substantial number of small entities
because the revision clarifies program
policies and does not essentially change
the impact of the regulations on small
entities.

Paperwork Reduction Act

The Paperwork Reduction Act does
not apply to this rule because it contains
no new information collection or
recordkeeping requirements as defined
in that Act and its regulations.

Executive Order No. 12866

The Committee has been exempted
from the regulatory review requirements
of the Executive Order by the Office of
Information and Regulatory Affairs.
Additionally, the rule is not a
significant regulatory action as defined
in the Executive Order.

List of Subjects
41 CFR Part 51-2

Organization and functions
(Government agencies).
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41 CFR Part 51-4

Reporting and recordkeeping
requirements.

41 CFR Part 51-6

Government procurement,
Handicapped.

For the reasons set out in the
preamble, Parts 51-2, 51-4, and 51-6 of
Title 41, Chapter 51 of the Code of
Federal Regulations are amended as
follows:

1. The authority citation for Parts 51—
2,514, and 51-6 continues to read as
follows:

Authority: 41 U.S.C. 46-48c.

PART 51-2—COMMITTEE FOR
PURCHASE FROM PEOPLE WHO ARE
BLIND OR SEVERELY DISABLED

2. Section 51-2.4 is amended by
removing paragraph (a)(4)(C) and adding
a sentence to paragraph (b), to read as
follows:

§51-2.4 Determination of suitability.
* * * * *

(b) * * * Because the Committee’s
authority to establish fair market prices
is separate from its authority to
determine the suitability of a
commodity or service for addition to the
Procurement List, the Committee does
not consider comments on proposed fair
market prices for commodities and
services proposed for addition to the
Procurement List to be pertinent to a
suitability determination.

PART 51-4—NONPROFIT AGENCIES

3. Section 51-4.3 is amended by
revising paragraphs (b)(6) and (c)(1), to
read as follows:

§51-4.3 Maintaining qualification.
* * * * *
b) * * *

(6) Maintain a file for each blind
individual performing direct labor
which contains a written report
reflecting visual acuity and field of
vision of each eye, with best correction,
signed by a person licensed to make
such an evaluation, or a certification of
blindness by a State or local
governmental entity.

* * * * *
C) * * *

(1) A written report signed by a
licensed physician, psychiatrist, or
qualified psychologist, reflecting the
nature and extent of the disability or
disabilities that cause such person to
qualify as a person with a severe
disability, or a certification of the
disability or disabilities by a State or

local governmental entity.
* * * * *

4. Section 51-4.4 is amended by
revising paragraph (c), to read as
follows:

§51-4.4 Subcontracting.

* * * * *

(c) Nonprofit agencies may
subcontract a portion of the process for
producing a commodity or providing a
service on the Procurement List
provided that the portion of the process
retained by the prime nonprofit agency
generates employment for persons who
are blind or have other severe
disabilities. Subcontracting intended to
be a routine part of the production of a
commodity or provision of a service
shall be identified to the Committee at
the time the commodity or service is
proposed for addition to the
Procurement List and any significant
changes in the extent of subcontracting
must be approved in advance by the
Committee.

* * * * *

PART 51-6—PROCUREMENT
PROCEDURES

5. Section 51-6.12 is amended by
revising paragraph (c), to read as
follows:

§51-6.12 Specification changes and
similar actions.
* * * * *

(c) For services on the Procurement
List, the contracting activity shall notify
the nonprofit agency furnishing the
service and the central nonprofit agency
concerned at least 90 days prior to the
date that any changes in the statement
of work or other conditions of
performance will be required, including
assumption of performance of the
service by the contracting activity.

* * * * *

6. Section 51-6.14 is revised to read
as follows:

§51-6.14 Disputes.

Disputes between a nonprofit agency
and a contracting activity arising out of
matters covered by parts 51-5 and 51—
6 of this chapter shall be resolved,
where possible, by the contracting
activity and the nonprofit agency, with
assistance from the appropriate central
nonprofit agency. Disputes which
cannot be resolved by these parties shall
be referred to the Committee for
resolution.

Dated: December 16, 1997.
Beverly L. Milkman,
Executive Director.
[FR Doc. 97-33200 Filed 12-18-97; 8:45 am]
BILLING CODE 6353-01-P

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Institute of Museum and Library
Services

45 CFR Chapter Xl, Subchapter E

Change of Code of Federal
Regulations Subchapter Heading To
Reflect New Name of Institute

AGENCY: Institute of Museum and
Library Services (IMLS), NFAH.

ACTION: Final rule.

SUMMARY: This final rule implements
The Museum and Library Services Act
of 1996, which expanded the functions
of the existing Institute of Museum
Services to create The Institute of
Museum and Library Services (the
“Institute’), by amending the title of the
Institute of Museum Services
regulations to reflect the new name of
the agency.

DATES: This final rule is effective
December 19, 1997.

FOR FURTHER INFORMATION CONTACT:

Mary Ann Bittner, Director of
Legislative and Public Affairs, Institute
of Museum and Library Services, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20405. Telephone:
(202) 606-8536.

SUPPLEMENTARY INFORMATION: The
Museum and Library Services Act of
1996 (the “Act”), set forth at 20 U.S.C.
961 et seq., expanded the functions of
the existing Institute of Museum
Services to create The Institute of
Museum and Library Services. This rule
implements the Act, by amending the
title of the Institute of Museum Services
regulations to reflect the new name of
the agency.

The Institute of Museum and Library
Services considers this rule to be a
technical amendment which is exempt
from notice-and-comment under 5
U.S.C. 533(b)(3)(A). This ruleis not a
significant rule for purposes of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget. As required by the
Regulatory Flexibility Act, the Institute
certifies that these regulatory
amendments will not have a significant
impact on small business entities.

For the reasons stated in the preamble
and under the authority of 20 U.S.C. 961
et seq., the Institute of Museum and
Library Services amends 45 CFR,
Chapter XI, Subchapter E as follows:

1. Revise the heading for Subchapter
E to read as follows:
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SUBCHAPTER E—INSTITUTE OF MUSEUM
AND LIBRARY SERVICES

Dated: December 16, 1997.
Mary Ann Bittner,
Federal Register Officer.
[FR Doc. 97-33214 Filed 12—-18-97; 8:45 am]
BILLING CODE 7036-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 96-218; RM-8912]

Radio Broadcasting Services;
Windsor, NY

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Vixon Valley Broadcasting,
allots Channel 294A to Windsor, NY, as
the community’s first local aural
transmission service. See 61 FR 58361,
November 14, 1996. Channel 294A can
be allotted to Windsor with a site
restriction of 11.6 kilometers (7.2 miles)
east, at coordinates 42—03-04 North
Latitude and 75-30-18 West Longitude,
to avoid a short-spacing to Station
WHCD, Channel 295B, Auburn, NY.
Canadian concurrence in the allotment
has been received since Windsor is
located within 320 kilometers (200
miles) of the U.S.-Canadian border.
With this action, this proceeding is
terminated.

EFFECTIVE DATE: January 26, 1998. A
filing window for Channel 294A at
Windsor, NY, will not be opened at this
time. Instead, the issue of opening a
filing window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 96-218,
adopted December 3, 1997, and released
December 12, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,

Inc., (202) 857-3800, 1231 20th Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New York, is
amended by adding Windsor, Channel
294A.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-33184 Filed 12-18-97; 8:45 am]

BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, on its own
motion, editorially amends the Table of
FM Allotments to specify the actual
classes of channels allotted to various
communities. The changes in channel
classifications have been authorized in
response to applications filed by
licensees and permittees operating on
these channels. This action is taken
pursuant to Revision of Section
73.3573(a)(1) of the Commission’s Rules
Concerning the Lower Classification of
an FM Allotment, 4 FCC Rcd 2413
(1989), and the Amendment of the
Commission’s Rules to permit FM
Channel and Class Modifications
[Upgrades] by Applications, 8 FCC Rcd
4735 (1993).

EFFECTIVE DATE: December 19, 1997.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, adopted December 3, 1997,

and released December 12, 1997. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Service,
Inc., 1231 20th Street, NW, Washington,
DC. 20036, (202) 857-3800, facsimile
(202) 857-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Arizona, is amended
by removing Channel 231C and adding
Channel 231C1 at Safford.

3. Section 73.202(b), the Table of FM
Allotments under Kansas, is amended
by removing Channel 286C1 and adding
Channel 286C2 at Liberal.

4. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by removing Channel 296C2
and adding Channel 296C3 at Durant
and by removing Channel 245C1 and
adding Channel 245C at Enid.

5. Section 73.202(b), the Table of FM
Allotments under Oregon, is amended
by removing Channel 266A and adding
Channel 266C3 at Sutherlin.

6. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 231C and adding
Channel 231C1 at Beaumont, by
removing Channel 248C and adding
Channel 248C1 at Beaumont, and by
removing Channel 283C and adding
Channel 283C1 at Orange.

7. Section 73.202(b), the Table of FM
Allotments under Washington, is
amended by removing Channel 256A
and adding Channel 256C3 at Walla
Walla.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-33186 Filed 12-18-97; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 600

[Docket No. 961030300-7238-04; I.D.
120996A]

RIN 0648—-AJ30

Magnuson-Stevens Act Provisions;
Essential Fish Habitat (EFH)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim final rule; request for
comments.

SUMMARY: NMFS issues this interim
final rule to implement the essential fish
habitat (EFH) provisions of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). This rule
establishes guidelines to assist the
Regional Fishery Management Councils
(Councils) and the Secretary of
Commerce (Secretary) in the description
and identification of EFH in fishery
management plans (FMPs), including
identification of adverse impacts from
both fishing and non-fishing activities
on EFH, and identification of actions
required to conserve and enhance EFH.
The regulations also detail procedures
the Secretary (acting through NMFS),
other Federal agencies, state agencies,
and the Councils will use to coordinate,
consult, or provide recommendations on
Federal and state activities that may
adversely affect EFH. The intended
effect of the rule is to promote the
protection, conservation, and
enhancement of EFH.

DATES: Effective on January 20, 1998.
Comments must be received no later
than February 17, 1998.

ADDRESSES: Requests for copies of the
Environmental Assessment (EA) should
be sent to the Director, Office of Habitat
Conservation, Attention: EFH, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910-3282. (see SUPPLEMENTARY
INFORMATION). These documents are also
available via the NMFS Office of Habitat
Conservation Internet website at: http:/
/kingfish.ssp.nmfs.gov/rschreib/
habitat.html or by contacting one of the
regional NMFS Offices:

Northeast Regional Office, Attention:
Habitat and Protected Resources
Division, One Blackburn Drive,
Gloucester, MA 01930-2298; 978/281—
9328.

Southeast Regional Office, Attention:
Habitat Conservation Division, 9721

Executive Center Drive North, St.
Petersburg, FL 33702—-2432; 813/570—
5317.

Southwest Regional Office, Attention:
Habitat Conservation Division, 501 West
Ocean Blvd., Suite 4200, Long Beach,
CA 90802-4213; 562/980-4041.

Northwest Regional Office, Attention:
Habitat Conservation Branch, 525 N.E.
Oregon St., Suite 500, Portland, OR
97232-2737; 503/230-5421.

Alaska Regional Office, Attention:
Protected Resources Management
Division, 709 West 9th Street, Federal
Bldg., Room 461, P.O. Box 21668,
Juneau, AK 99802-1668; 907/586—7235.

FOR FURTHER INFORMATION CONTACT: Lee
Crockett, NMFS, 301/713-2325.
SUPPLEMENTARY INFORMATION: This
rulemaking is required by the
Magnuson-Stevens Act (16 U.S.C. 1801
et seq.) as reauthorized by the
Sustainable Fisheries Act, signed into
law on October 11, 1996. Details
concerning the justification for and
development of this interim final rule
were provided in the proposed rule (62
FR 19723, April 23, 1997) and will not
be repeated here. In the proposed rule,
the guidelines to the Councils for
amending FMPs and the regulations
outlining the processes for coordinating
and consulting with, and providing
recommendations to, the appropriate
Federal and state agencies were
combined within one subpart. For
increased clarity and easier access for
agencies involved in coordination or
consultation, the interim final
regulations separate the guidelines from
the coordination, consultation, and
recommendation procedures. The
former is in subpart J and the latter is
in subpart K of 50 CFR part 600. Both
subparts are being issued together
because of the importance for all
affected parties to understand the
implications of an area being identified
as EFH.

Overview of EFH FMP Amendment
Guidelines

The themes of sustainability and risk-
averse management are prevalent
throughout the Magnuson-Stevens Act,
both in the management of fishing
practices (e.g., reduction of bycatch and
overfishing and consideration of
ecological factors in determining
optimum yield [OY]) and in the
protection of habitats (i.e., prevention of
direct and indirect losses of habitats,
including EFH). Management of fishing
practices and habitat protection are both
necessary to ensure long-term
productivity of our Nation’s fisheries.
Mitigation of EFH losses and
degradation will supplement the

traditional management of marine
fisheries. Councils and managers will be
able to address a broader range of
impacts that may be contributing to the
reduction of fisheries resources.
Habitats that have been severely altered
or impacted may be unable to support
populations adequately to maintain
sustainable fisheries. Councils should
recognize that fishery resources are
dependent on healthy ecosystems; and
that actions that alter the ecological
structure and/or functions within the
system can disturb the health or
integrity of an ecosystem. Excess
disturbance, including over-harvesting
of key components (e.g., managed
species) can alter ecosystems and
reduce their productive capacity. Even
though traditional fishery management
and FMPs have been mostly based on
yields of single-species or multi-species
stocks, these regulations encourage a
broader, ecosystem approach to meet
the EFH requirements of the Magnuson-
Stevens Act. Councils should strive to
understand the ecological roles (e.g.,
prey, competitors, trophic links within
food webs, nutrient transfer between
ecosystems, etc.) played by managed
species within their ecosystems. They
should protect, conserve, and enhance
adequate quantities of EFH to support a
fish population that is capable of
fulfilling all of those other contributions
that the managed species makes to
maintaining a healthy ecosystem as well
as supporting a sustainable fishery.

Councils must identify in FMPs the
habitats used by all life history stages of
each managed species in their fishery
management units (FMUSs). Habitats that
are necessary to the species for
spawning, breeding, feeding, or growth
to maturity will be described and
identified as EFH. These habitats must
be described in narratives (text and
tables) and identified geographically (in
text and maps) in the FMP. Mapping of
EFH maximizes the ease with which the
information can be shared with the
public, affected parties, and Federal and
state agencies to facilitate conservation
and consultation. EFH that is judged to
be particularly important to the long-
term productivity of populations of one
or more managed species, or to be
particularly vulnerable to degradation,
should be identified as ‘‘habitat areas of
particular concern” (HAPC) to help
provide additional focus for
conservation efforts. After describing
and identifying EFH, Councils must
assess the potential adverse effects of all
fishing-equipment types on EFH and
must include management measures
that minimize adverse effects, to the
extent practicable, in FMPs. Councils
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are also directed to examine non-fishing
sources of adverse impacts that may
affect the quantity or quality of EFH and
to consider actions to reduce or
eliminate the effects. Councils are
directed to identify proactive means to
further the conservation and
enhancement of EFH.

Overview of Coordination,
Consultation, and Recommendation
Regulations

This regulation establishes procedures
for implementing the coordination,
consultation, and recommendation
requirements of the Magnuson-Stevens
Act. NMFS will coordinate with other
Federal and state action agencies by
providing them with descriptions and
maps of EFH, as well as information on
ways to conserve and enhance EFH. The
regulations allow Federal agencies to
use existing consultation/environmental
review procedures or the procedures
outlined in the regulation to fulfill their
requirement to consult with NMFS on
actions that may adversely affect EFH.
Consultations may be conducted at a
programmatic and/or project-specific
level. In cases where effects from an
action will be minimal, both
individually and cumulatively, a
General Concurrence (GC) procedure
has been developed to simplify the
Federal consultation requirements.
Consultation on Federal actions may be
conducted under Abbreviated or
Expanded Consultation, depending on
the severity of the threat to EFH. NMFS
anticipates that a majority of Federal
actions with the potential for adverse
effects on EFH may be addressed
through the abbreviated consultation
process or the General Concurrence
process. Coordination between NMFS
and the Councils is encouraged in the
identification of threats to EFH and the
development of appropriate EFH
conservation recommendations to
Federal or state agencies. When NMFS
or a Council provides EFH conservation
recommendations to a Federal agency,
that agency must respond in writing
within 30 days. If the action agency’s
decisions differ from NMFS’
conservation recommendations, further
review of the decision may be continued
by the two agencies, as detailed in the
regulations.

Related Documents

Other related documents that led to
this interim final rule were referenced
in the proposed rule. The Technical
Assistance Manual that was released for
public comment concurrent with the
proposed rule received very little public
comment. This was in part due to the
very technical nature of the document.

Therefore, NMFS will maintain this
information as internal technical
guidance, and as such, is not making it
available for public comment again.

Comments and Responses

Six regional public meetings and
numerous briefings were held during
the comment period to explain the
proposed rule and solicit public
comments from all interested parties.
Fishery and non-fishery representatives
attended the public meetings and were
included in briefings. Comments were
received in writing from 6 Regional
Fishery Management Councils, 3
Interstate Marine Fishery Commissions,
8 Federal agencies, 22 state agencies, 13
fishery groups, 49 conservation/
environmental groups, 60 non-fishing
industry groups, 11 other non-
governmental organizations, 11
academicians, 1 local government, and
40 individuals.

1. Comments Asking for Additional
Time to Comment

Comments: Several commenters
requested that, given the complex
nature of the proposed regulations,
additional time should be granted for
public comment.

Response: NMFS agrees that, because
the EFH rule outlines a new program,
additional public comment is desirable.
However, because it is critical that these
guidelines be available to the Councils
and to the Secretary as soon as possible
so that EFH FMP amendments can be
developed and submitted to the
Secretary in time to meet the statutory
deadline of October 11, 1998, NMFS is
issuing this rule as an interim final rule
to provide necessary certainty to
conduct this work. NMFS will also
consider additional comments received
during the comment period on this
interim final rule before issuing the final
rule. NMFS is particularly interested in
receiving comments on those sections of
the interim final rule that have been
changed in response to comments and
any new information not previously
submitted.

2. Comments in Favor of Protection of
Fish Habitats

Comments: Most of the commenters
supported the concept of protecting fish
habitats as a means to support fisheries,
sustain ecosystems, or preserve
aesthetics, some in spite of the fact that
they were wary of the approach outlined
in the proposed rule because of
potential adverse impacts on their
activities. Numerous groups and
individuals expressed concern that the
habitat conservation approach set forth
in the proposed rule was a dilution of

the previously presented ecosystem
approach from the Framework for the
Description and Identification of EFH
(62 FR 1306, January 9, 1997)
(Framework) and feared that it would be
weakened further in the interim final
rule under pressure from non-fishing
interests. Many commenters pointed out
that marine fisheries belong to all
Americans, not just to certain
industries.

Response: NMFS believes that EFH
must be conserved and enhanced to
prevent future depletions of managed
species and to restore many presently
overfished stocks. Measures detailed in
these regulations are necessary to ensure
that adverse impacts from both fishing
and non-fishing will be adequately
addressed in accordance with the
requirements of the Magnuson-Stevens
Act. The regulations were developed by
NMFS to provide the Councils with
guidance that is both feasible and
scientifically defensible. Although the
guidelines vary superficially from the
Framework, they are not fundamentally
different. Additional input from
Councils and the public, and
discussions with other Federal agencies,
were used to make the program
workable. NMFS will continue to work
with all parties to protect both quantity
and quality of these habitats in a
streamlined and efficient manner.
NMFS has worked to insure that an
ecologically sound approach was
developed to protect, conserve, and
enhance EFH to support sustainable
fisheries and the ecosystems that
support them in accordance with the
mandate set by Congress.

3. Comments on the Interpretation of
EFH

Comments: Some industry groups
commented that linking EFH to the
amount of habitat necessary to support
a healthy ecosystem exceeds the
authority granted to NMFS under the
Magnuson-Stevens Act. Additionally,
they criticized this linkage as vague and
overly broad. Some fishing interests
expressed concern that ecosystem
considerations might interfere with the
focus on maintaining fishing
production. Other commenters
supported the linkage to healthy
ecosystems, but asked that a healthy
ecosystem be more clearly defined.
Some commenters suggested that
healthy ecosystems should be defined
by species composition and abundance,
presence of key interactions, and habitat
persistence.

Response: In the proposed rule,
NMFS linked EFH to the amount of
habitat required to support a sustainable
fishery and healthy ecosystem. In the
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interim final rule, NMFS clarified this
linkage to be the habitat required to
support a sustainable fishery and the
managed species’ contribution to a
healthy ecosystem.

The Magnuson-Stevens Act provides
authority for the link between EFH and
the managed species’ contribution to a
healthy ecosystem in a number of
places. Ecosystem themes are common
in the definitions of “‘fishery resources,”
‘“‘conservation and management,” and
“optimum.” These definitions link
protection of the marine environment to
managing fisheries. Specifying that
Councils should address the
degradation and loss of EFH from both
fishing and through conservation and
enhancement measures further reflects
support for more ecologically-based
management of marine fisheries. In
addition to its present emphasis on
ecological components of management,
the Magnuson-Stevens Act, in section
406, calls for the establishment of an
advisory panel to analyze the extent to
which ecosystem principles are being
applied, and to recommend to the
Secretary and Congress ways to expand
the application of ecosystem principles
in fishery conservation and management
in the future.

Although the implementation of
ecosystem management varies among
the agencies and organizations that have
adopted it, there are common elements
among the approaches. Ecosystem
management encourages sustainable
resource use that is achieved through
goal setting and the use of ecological
precepts and understanding to achieve
those goals; recognition that different
processes occur at different temporal
and spatial scales and must be
addressed appropriately; recognition of
the complexity and integration of
ecosystems; recognition of humans as
active components in ecosystems;
recognition of the uncertainties inherent
in management and the need to make
risk-averse decisions; and the need for
adaptive management (Christensen et
al., 1996; Grumbine, 1997; Hancock,
1993). This regulation embraces those
concepts and urges Councils to seek
environmental sustainability in fishery
management of living marine and
anadromous resources, within the
current statutorily-prescribed fishery
management framework (i.e.,
management by FMPs).

Linking EFH to healthy ecosystems
will improve conserving and enhancing
the habitats of all living marine
resources which depend on the same
marine ecosystem. Applying an
ecosystem approach to the conservation
and enhancement of EFH will require
NMFS and the Councils to consider the

inter-relationships between and among
species managed under the Magnuson-
Stevens Act, the Marine Mammal
Protection Act, and the Endangered
Species Act (ESA). Carrying out the
habitat conservation mandates of these
laws independently is inefficient,
because the interrelationships between
species are not considered. Concerns
expressed by fishing interests that
focusing on the ecosystem will divert
attention from promoting sustainable
fisheries are unfounded since
sustainable resource use must be
grounded in a sustained ecosystem.

In response to comments requesting
clarification, this interim final rule
provides additional guidance by listing
the general attributes of a healthy
ecosystem in a definition. The linkage
between a healthy ecosystem and EFH
has been clarified to mean the habitat
required to support a sustainable fishery
and the managed species contribution to
a healthy ecosystem.

Comments: Many comments, mainly
from conservation groups, opposed
linking EFH to fisheries in the definition
and throughout the proposed rule. In
particular, they wanted the quantity of
EFH to be linked to the support of fish
populations rather than to fisheries
production. Conversely, some Councils’
comments suggested that NMFS link
EFH to a quantifiable fishery term such
as maximum sustainable yield (MSY) or
OY. One Council urged NMFS to clarify
that the term sustainable fishery means
the level necessary to maintain at least
the current production. Other
commenters supported the linkage of
EFH to sustainable fisheries, but were
unclear about the meaning of target
production goal as used in the proposed
rule. One asked that the time period
over which sustainable should apply be
better defined. Some non-fishing
commenters criticized the linkage to
sustainable fisheries as vague and too
broad.

Response: The Magnuson-Stevens Act
mandates that EFH requirements be
incorporated into FMPs. It also
explicitly states that one of its purposes
is to provide for the preparation and
implementation of FMPs that will
achieve and maintain on a continuing
basis, the OY from each fishery. The
definition of optimum states that the
yield from a fishery should provide the
greatest national benefit. This benefit
includes food production and
recreational opportunities, and takes
into account protection of marine
ecosystems. This is the basis for long-
term sustainable fisheries. Therefore,
NMFS continues to maintain that
linking EFH to sustainable fisheries is
appropriate and based on the

Magnuson-Stevens Act. Because
managed species are integral parts of the
ecosystems that support them,
consideration of ecosystem processes
are equally important, as expressed in
the rule.

In managing a fishery under their
jurisdiction, Councils limit the quantity
of fish that can be harvested by fishers
from a population or stock. These limits
or yields, usually expressed as MSY or
QY, are based on estimates of the total
population (or stock) size and the ability
of the population to sustain itself when
subjected to some level of fishing
pressure. When considering the EFH
requirements of a managed species,
Councils must describe and identify
enough habitat to support the total
population, not just the individual fish
that are removed by fishing (the
fisheries production). “Target
production goal” was intended to
portray this concept in the proposed
rule; but, because commenters confused
biological production with fisheries
production, NMFS has modified this
wording. The interim final rule states
that FMPs should identify enough EFH
to support a population adequate to
maintain a sustainable fishery and the
managed species’ contributions to a
healthy ecosystem. If the current stock
size supports the long-term potential
yield of the fishery then EFH should be
adequate to support that population and
its contribution to a healthy ecosystem.
If the current stock size is lower than
that (i.e., overfished), then EFH may
need to be bigger or annually enlarged
to support a larger spawning stock if
habitat is limiting.

Comments: Some commenters stated
that including “biological properties”
and “‘biological communities™ in the
interpretation of “‘waters” and
“substrate’” was an inappropriate
expansion of the Magnuson-Stevens
Act. Other commenters criticized NMFS
for including “chemical properties” in
the interpretation of ““waters” because
other agencies have greater expertise in,
and jurisdiction over, water quality
issues.

Response: NMFS disagrees with these
comments and did not change the rule.
“Biological properties” and ““biological
communities” are fundamental aspects
of habitat and have long been
recognized as such by the scientific and
technical communities. The fact that an
area is aquatic or contains a specific
physical structure may not necessarily
make it fish habitat. Fish species require
waters with, among other things,
appropriate biological properties and
chemical properties (e.g., prey, nutrient
sources, salinities, dissolved oxygen
concentrations, and pH) to meet their
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physiological/habitat requirements.
Substrata also must often have certain
biological communities (typically
sessile organisms) before they function
as fish habitat. For example, it is the
presence of seagrasses (associated
biological community) that provides
appropriate settlement habitat for post-
larval queen conch, not just the
underlying coarse grain sand.

NMFS and other NOAA offices have
considerable expertise and state-of-the-
art scientific facilities to assess and
evaluate water quality issues. The fact
that NMFS does not have statutory
authority for regulation of water quality
makes it no less important in the
research and management of resources
under NMFS’ jurisdiction.

Comments: Some commenters
objected to the inclusion of “‘structures
underlying the waters” in the
interpretation of *‘substrate.” Others
supported the inclusion of “‘structures,”
but questioned whether the owners of
structures that are identified as EFH
would be required to maintain them as
EFH. Several commenters, primarily
dive groups, recreational fishers, and oil
industry representatives, applauded the
inclusion of artificial reefs as structures,
and further stressed the importance of
offshore oil platforms as artificial reefs
and potential EFH. One commenter
pointed out that artificial reefs, if
inappropriately established, have the
potential to adversely impact EFH.

Response: NMFS included “‘structures
underlying the waters” in its
interpretation of substrate to clarify that
structures such as artificial reefs, jetties,
and shipwrecks may be considered EFH
if they provide essential habitat for a
managed species. This should not be
interpreted to mean that all such
structures are EFH. Only those
structures that meet the criteria outlined
in these guidelines and identified as
such in an FMP are EFH. If a structure
is identified as EFH, the Secretary is
required to comment on any state or
Federal action that may have an adverse
impact on such habitat. Activities, such
as routine maintenance, that do not
require a state or Federal permit or
license would not require consultation.
If a state or Federal agency is involved
in creating or modifying an artificial reef
in, or affecting, EFH, NMFS will be
required to comment on ways to
minimize or mitigate any adverse
impacts to the EFH.

Comment: Some commenters were
opposed to interpreting ‘‘spawning,
breeding, feeding, or growth to
maturity” to cover a species’ full life
cycle. Other commenters supported it.

Response: The Magnuson-Stevens Act
established this definition for EFH.

NMFS recognizes that some may
interpret spawning, breeding, and
growth to maturity to exclude key life
stages, (e.g., mature adults). However,
all immature life stages grow to maturity
and all mature adults feed, spawn, and/
or breed. Therefore, it is appropriate to
interpret this phrase to cover the entire
life cycle.

Comments: Some commenters
criticized the definition of EFH in the
proposed rule for allowing historic or
degraded habitat to be identified as EFH
“if the loss of that habitat has
contributed to reduced yields for the
species and it is feasible to restore the
lost habitat.” Other commenters
criticized NMFS for allowing degraded
or inaccessible habitat to be identified
as EFH. The commenters argued that
these provisions exceed NMFS’
statutory authority. Port authorities in
particular are concerned that facilities
on dry land may be identified as EFH.

Response: These provisions were
included in the proposed rule because
the restoration of historic, degraded, or
inaccessible habitat, where
technologically and economically
feasible, may be necessary to meet the
rule’s stated goal of ensuring the
production necessary for some species
to support a sustainable fishery and
contribute to a healthy ecosystem. This
interim final rule continues to allow the
identification of historic or degraded
habitat as EFH but further clarifies that
“historic habitat”” must currently be an
aquatic area before it can be identified
as EFH and that restoration must be
technologically and economically
feasible. Therefore, dry land could not
be identified as EFH.

4. Comments Requesting Definition of
Other Terms in the Interim Final Rule

Comment: Several commenters
suggested that the interim final rule
contain a definition of “‘adverse
impact.”

Response: NMFS agrees and has
included a definition in the rule.

Comment: Several commenters
suggested that a definition for critical
habitat” is necessary.

Response: NMFS disagrees that a
definition is necessary but has modified
the rule to clarify that “critical habitat”
relates to species that are listed as
threatened or endangered under the
ESA.

Comment: Some commenters
suggested that the acronym “FMU”
needs to be defined.

Response: The acronym FMU is
already defined in 50 CFR 600.10,
which contains the definitions for all of
part 600. The EFH provisions contained
in this interim final rule will become

subparts of part 600 and as such are
subject to those definitions.

Comment: Several commenters
suggested that the terms ““high value
habitat” and “‘ecosystem scale’” need to
be defined in the interim final rule.

Response: NMFS disagrees that these
terms need to be defined in the rule
since they may be interpreted from the
contexts in which they are used in the
rule.

5. Comments on the Purpose and Scope
of the Rule

Comments: Several commenters
criticized NMFS for not requiring
Councils to describe and identify EFH
for all fish species inhabiting the
geographic jurisdiction of a Council,
and suggested that such a limitation is
not supported by the Magnuson-Stevens
Act. Other commenters suggested that
EFH be described and identified for all
major fisheries, even those not in an
FMP. They stated that Councils should
be able to describe and identify EFH of
non-managed species in order to protect
habitats that are affected by fishing for
a managed species. Others suggested
that as soon as EFH is identified in a
proposed FMP, management measures
and consultations should begin without
waiting for final approval of the FMP.

Response: NMFS continues to
maintain that the Magnuson-Stevens
Act requires Councils to describe and
identify EFH for only those species
managed under an FMP. According to
section 303(a)(7) of the Magnuson-
Stevens Act, EFH provisions are
required components of an FMP.
Therefore, it is appropriate to describe
and identify EFH only for those species
managed in the FMP. However, the
Magnuson-Stevens Act does not
preclude Councils from identifying
habitat of a fishery resource under its
authority. Section 305(b)(3) describes
the Councils’ commenting
responsibilities for activities that may
affect such habitat. In the rule, NMFS
points out that Councils have the option
to describe and identify habitats (not
EFH) and institute management
measures to protect species (and their
habitats) that are not managed under
FMPs. This is currently done by some
Councils. However, the habitats of
species not managed under a Federal
FMP would not be considered EFH for
the purposes of consultation.

EFH consultation and management
measures can not be implemented until
FMPs include an EFH provision.
Consultation and management measures
would have no statutory basis without
the EFH provisions in an FMP.

Comments: Several commenters
questioned whether EFH would be
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identified in state waters. Many
commenters urged NMFS to do so;
others opposed it. Commenters urged
NMFS to clearly state that management
actions regarding fishing impacts only
apply to species managed by Councils
in Federal waters. While some
commenters pointed out that NMFS
cannot regulate fishing in state waters,
others asked that fishing be regulated in
state waters as well as Federal waters.
Three commenters suggested that the
Submerged Lands Act, in combination
with the Magnuson-Stevens Act, would
allow NMFS to assert jurisdiction over
state waters, and that the rule should
explain how states’ authority over their
waters and submerged lands will be
affected by this rule. Some suggested
that fishing regulations be closely
coordinated with state management
agencies to ensure consistency in
habitat protection. The commenters who
stated that EFH should not be identified
in state waters, further asserted that
NMEFS should not provide comments on
Federal and state activities that take
place in state waters.

Response: The Magnuson-Stevens Act
requires Councils to describe and
identify EFH based on all life stages of
the managed species, with no
limitations placed on the geographic
location of EFH. Therefore, EFH may be
in state or Federal waters depending on
the biological requirements of the
species. Regarding actions that occur in
state waters that may adversely affect
EFH, the Magnuson-Stevens Act
provides authority for NMFS to provide
EFH conservation recommendations,
not regulate.

With few exceptions, direct NMFS
regulatory authority applies only to
Federal waters, the exclusive economic
zone (EEZ). Generally, without
appropriate preemptive procedures,
NMFS can not implement management
measures for state waters. However,
many species targeted in Federal
fisheries spend part of their life cycle in
state waters and may be impacted by
fishing activities that are managed by a
state. Effective management of marine
resources that cross jurisdictional
boundaries requires coordination
between management entities, and
NMPFS has added additional language to
the interim final rule to emphasize such
arrangements. Adverse impacts to EFH
that result from state-managed fisheries
will be addressed through conservation
recommendations to the appropriate
state agency. Failure to consult or
comment on activities adversely
affecting all habitats would be a failure
to carry out the legislative mandate to
protect EFH for all life history stages.

Comments: Several commenters
recommended that the EFH mandate
should be applied beyond U.S.
territorial waters. They argue that many
of the species managed under the
Magnuson-Stevens Act range beyond
U.S. territorial waters, e.g., New
England groundfish and Alaska salmon
are found in Canadian waters and the
high seas. The highly migratory species
that are managed under Secretarial
FMPs range into international waters
and the waters of other nations. The
basic question raised in the comments is
whether NMFS and the Councils can
identify EFH for those species in the
territorial waters of another country or
in international waters.

Response: The EFH provisions under
the Magnuson-Stevens Act do not direct
the Councils to include waters beyond
the jurisdiction of the U.S. Since
provisions in statutes are not presumed
to apply extraterritorially, NMFS has
determined that waters beyond the
United States’ EEZ are not to be
identified as EFH. Therefore, NMFS will
not regulate fishing beyond the EEZ,
and Federal consultation will not be
required. However, Councils may
describe, identify, and promote
protection of habitats for managed
species in waters beyond the EEZ. The
Secretary will use such information in
discussions with Federal agencies
involved in international actions,
including negotiations with foreign
nations.

Comment: One Federal agency
commented that the Great Lakes should
be added to the EFH program. Other
commenters suggested that
interjurisdictional fisheries be added to
the program.

Response: In order for an area, like the
Great Lakes, to be identified as EFH, it
must provide essential habitat for a
species managed under the Magnuson-
Stevens Act. Similarly, an
interjurisdictional fishery must be at
least partially managed under the
Magnuson-Stevens Act for the EFH
mandate to apply.

Comment: Commenters asked
whether EFH would be described and
identified in waters under the
jurisdiction of tribes or native
corporations.

Response: NMFS intends that tribal
and native corporation waters be treated
the same as state waters for the purposes
of describing and identifying EFH (i.e.,
EFH may be identified in those waters
if the habitat is essential for a managed
species). However, tribes and native
corporations are not required to consult
with NMFS on actions that do not
require Federal or state authorization or
action. Tribal and native corporation

actions, including activities carried out
through Federal financial assistance and
under permits or licenses issued by
Federal or state governments, will
require the appropriate procedures for
consultation and/or recommendations
as set forth in subpart K.

Comment: Commenters voiced
concern that this regulation would affect
the rights of private landowners to
manage their own property.

Response: Private landowners have no
new responsibilities to consult with
NMFS on private land activities as a
result of the Magnuson-Stevens Act or
this interim final rule. No consultation
is required unless an activity may have
an adverse impact on EFH and it
requires a Federal or state action, such
as permitting or licensing. Those
Federal or state actions will trigger the
consultation and/or recommendation
requirements of section 305(b)(2—4) of
the Magnuson-Stevens Act. EFH
coordination, consultation, and
recommendation procedures are
detailed in this interim final rule and
will be added to part 600 as new
subpart, K. Use of existing consultation
procedures to minimize adverse impacts
to EFH is strongly advocated in the rule.

Comment: One organization suggested
that EFH should be expanded beyond
aquatic areas to include riparian areas
and hydrological basins.

Response: The statutory definition of
EFH limits it to “waters”; therefore,
terrestrial areas may not be identified as
EFH. However, there is not a similar
legal limit on Federal or state activities
that may adversely impact EFH. The
only criteria is that the activity may
have an adverse impact on EFH, with no
limits on where the activity is located.
An adverse effect on EFH should be
reasonably foreseeable for the action to
require consultation. Therefore, NMFS
may comment on Federal or state
actions which take place within riparian
areas or hydrological basins if they may
have a reasonably foreseeable adverse
impact on EFH. In this rule, NMFS has
confined EFH to include only aquatic
habitat because the Magnuson-Stevens
Act definition of EFH limits it to
“waters.” However, NMFS believes that
areas important to a sustainable fishery
necessarily include riparian and upland
areas, as well as aquatic areas,
particularly in the case of anadromous
species. Areas that NMFS considers
important are illustrated in the critical
habitat designation for Snake River
chinook.

Comment: One commenter expressed
concern that those areas not identified
as EFH will be subject to greater threat
of disturbance because they will be
thought of as expendable.
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Response: The Fish and Wildlife
Coordination Act (FWCA) provides a
directive to Federal agencies to consult
with NMFS when waters of the United
States may be modified by activities
requiring a Federal permit or license.
The FWCA will continue to allow the
Secretary to comment on Federal
activities that may adversely affect
living marine resources and their
habitat, even if such habitat is not
identified as EFH.

6. Comments on Mandatory Contents of
Fishery Management Plans

Comments: Some non-fishing
industry commenters argued that NMFS
has exceeded the authority granted by
the Magnuson-Stevens Act by including
mandatory provisions in the EFH
guidelines. They argue that Congress
intended the guidelines to be voluntary.
Other commenters argued that
proposing discretionary components
that “should” be included in an FMP
will expose the Councils and NMFS to
third-party suits. They stated that the
guidelines need to be far less
prescriptive to guard against such suits.
Conversely, other commenters argued
that NMFS should change many of the
discretionary components of FMPs in
the proposed rule to mandatory
components in the interim final rule.

Response: The Magnuson-Stevens Act
directs the Secretary to “establish by
regulation guidelines to assist Councils”
in carrying out the EFH mandate. The
mandatory components specified in the
rule reflect requirements of the
Magnuson-Stevens Act, or are logical
extensions of it. Since receiving these
comments, NMFS has reviewed the use
of each term (i.e., must, should, may,
etc.) to ensure that the requirements of
the Magnuson-Stevens Act are reflected
in the interim final rule. NMFS will
continue to maintain a mixture of
voluntary (may), strongly suggested
(should), and mandatory (must)
components to inform Councils of the
elements needed in an EFH amendment
to receive Secretarial approval.

7. Comments on Description and
Identification of EFH in Fishery
Management Plans

Comment: A commenter criticized
NMEFS for not providing tighter, less
vague standards for the description and
identification of EFH.

Response: The guidelines contained
in this rule apply to all regions of the
United States, including the Caribbean
and western Pacific territories, and will
be used to amend 39 different FMPs
covering over 400 species. Because of
this diversity of regional needs, the
guidelines need to be flexible, while

providing consistent guidance to ensure
that amendments meet equivalent
standards.

Comments: Many commenters
suggested other types of information
that should be included in describing
and identifying EFH. These include: (1)
Sensitive life stages; (2) reproductive
and dispersal patterns; (3) information
generated from spatial, temporal, and
fishing gear experiments; (4) historical
information for each data level; (5)
carrying capacity, habitat availability,
quality, and utilization; and (6)
spawning structures and structural
complexity.

Response: NMFS concurs that this
information may be useful. The lists of
information types were intended to be
instructive, not exhaustive. The interim
final rule has been modified to provide
more flexibility with regard to the data
used.

8. Comments on the Sources and
Quality of Information Used

Comment: Several comments,
particularly from state agencies, stressed
the need to involve states and use state
agency data in satisfying the EFH
requirements of the Magnuson-Stevens
Act. Several commenters urged NMFS
to cooperate with states in gathering
information, developing FMP
amendments, and funding restoration.

Response: NMFS agrees, and is
already collaborating with the states in
many activities. For example, NMFS is
coordinating with the state fisheries
agencies and the three interstate
fisheries commissions to gather the best
available information for use in the EFH
amendments. NMFS is also working
with state coastal zone programs to
coordinate EFH efforts with approved
coastal management plans. These
interactions with states are facilitated by
the fact that Council members represent
each state under the Council’s
jurisdiction, and many resource agency
experts also serve on various Council
committees and panels, including
habitat committees and advisory panels.
All Council activities are open to the
public, which affords further
opportunities for cooperation. Subpart J
of the interim final rule has been further
modified to emphasize coordination
between states, interstate commissions,
and Councils in the development of
EFH FMP provisions.

Comment: Several commenters
suggested that ‘‘best available
information” might preclude NMFS and
the Councils from using local
knowledge and log books as sources of
information to describe and identify
EFH.

Response: Section 305(b)(1)(B) of the
Magnuson-Stevens Act requires NMFS
to consult with participants in the
fishery before submitting its
recommendations and information to
the Councils to assist in the description
and identification of EFH. This
indicates Congress’ intent to use
information from fishers. NMFS intends
for Councils to use the best available
information, including local knowledge
and log books, to describe and identify
EFH. However, all information should
be evaluated with regard to the
reliability of the information and its
source.

9. Comments on the Four-Level
Approach for Gathering and Organizing
EFH Data

Comments: Many commenters
expressed concern about the four-level
approach to gathering and organizing
data for the description and
identification of EFH. Some expressed
concern that there is no incentive for
Councils to move beyond level 1
information (i.e., presence/absence
information) and that Councils would
identify all habitats occupied by
managed species as EFH to ensure the
greatest amount of protection. Other
commenters suggested that there should
be a rebuttable presumption that all
habitat is EFH if data from levels 2
through 4 are used to refine the
identification of EFH. Finally, some
commenters criticized NMFS for
allowing the identification of EFH to be
based on production rates by habitat
type, because it restricts the goal of the
Magnuson-Stevens Act to promote the
protection of EFH.

Response: The four-level approach
provides a logical method to gather and
organize data for the identification of
EFH. There is a natural incentive to
gather and use information from
progressively higher levels, because this
will enable NMFS and the Councils to
target their habitat conservation efforts
to ensure that the most productive
habitats receive greater attention. The
rule has been modified to reinforce this
intention. Councils are required to
demonstrate that the best scientific
information available was used in the
identification of EFH. NMFS also
disagrees with the comment that linking
EFH to production will not promote the
protection of EFH. Clearly linking EFH
to biological production, and advocating
research to quantify these relationships,
will increase awareness of the
importance of habitat to sustainable
fisheries and will likely lead to greater
emphasis on protecting EFH. NMFS did
not create a rebuttable presumption that
all habitat identified by levels 2 through
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4 information is EFH because it could
lead to an overly broad area being
identified as EFH without adequate
scientific justification. NMFS’ use of the
four levels of information is a means of
organizing the available data for the
identification of EFH. This data will be
considered in determining the extent of
EFH.

Comment: One commenter suggested
that NMFS require Councils to submit a
schedule detailing when higher levels of
information will be developed.

Response: Periodic updates are
required for EFH amendments.
Amendments should include an
assessment of the information needed to
improve the description and
identification of EFH. The research
needs identified in an FMP should
include a schedule for meeting those
needs.

10. Comments on Criteria for EFH
Determinations

Comments: Several commenters
questioned the role of Council judgment
when there is only level 1 information
available. Others asked for additional
guidance on how to interpret level 1
information.

Response: The role of Councils is to
evaluate information and use the EFH
determination criteria in the interim
final rule to identify EFH and the
measures required to conserve it.
Councils will need to evaluate all
available information, according to its
merit, and use best scientific judgement
in arriving at their decisions.
Demonstration that this identification is
based on the best scientific information
available will be necessary to attain
Secretarial approval of an EFH
amendment. Additional clarification on
how to interpret level 1 information to
identify EFH has been added to the
interim final rule.

Comments: Comments from
conservation groups, many fishing
groups, and most individual
commenters fully supported a
“precautionary approach’ and
encouraged expansion of these
provisions. A few commenters urged
that all habitats be designated EFH and
that those people who impact the
habitat should be responsible for
proving that their activities are not
decreasing the habitat’s capacity to
support fish populations. Many
comments, primarily from non-fishing
industry interests, criticized NMFS for
establishing a “‘risk-averse” process for
identifying EFH that they claim will
result in most aquatic areas being
identified as EFH. Of particular concern
is the guidance in the proposed rule that
if only species distribution information

is available, EFH should be everywhere
a species is found. Also of concern is a
provision which states that, if a species
is overfished, all habitats used by the
species, plus certain historic habitats,
should be considered EFH. The
commenters believed that these
provisions will result in most, if not all,
habitats being identified as EFH and
that this is not the intent of the
Magnuson-Stevens Act.

Response: The ‘“‘risk-averse” approach
to describing and identifying EFH was
advocated in the proposed regulation
because of the uncertainty inherent in
much of our knowledge of habitat-
productivity relationships. Care should
be exercised in the face of inadequate
information or overfished stocks to
guard against habitat losses or
alterations that may prove significant to
the long-term productivity of the
species. The rule continues to endorse
these risk-averse approaches, but
clarifies that Councils should use
information from all available levels to
make best scientific judgments on how
to describe and identify EFH. Presence/
absence data should be used to
delineate the geographic range of the
species. Habitat-specific information on
density, reproduction, and growth
should be used to identify EFH within
that range. If only presence/absence
information are available on a managed
species, these data should be evaluated
to identify those areas most commonly
used by the species as EFH. The rule
also clarifies that, for overfished species,
all habitats currently used, and certain
historic habitats, should be identified as
EFH only if habitat loss or degradation
may be contributing to the species’
being identified as overfished.

11. Comments on the Relationship
Between EFH and Critical Habitat

Comments: Some commenters
criticized the proposed rule for stating
that EFH will always be greater than or
equal to “critical habitat.” One
commenter noted that some critical
habitat can include upland habitats and
therefore this linkage is not consistent
with the statutory definition of EFH.
Others stated that EFH should not be
described and identified for species
listed under the ESA. One commenter
guestioned why NMFS is allowing
fishing on endangered species. Some
commenters supported EFH being equal
to or greater than critical habitat because
it will promote the recovery of
endangered species.

Response: NMFS maintains that it is
appropriate to state that EFH will
always be greater than or equal to
critical habitat, as defined under ESA.
The interim final rule includes a minor

modification to the language that helps
distinguish between critical habitat and
EFH and to reiterate that EFH is aquatic
only. EFH includes habitats for all life
history stages of a species, while for
some anadromous salmonids listed
under ESA, adult marine habitats have
not been identified as critical habitat.
NMFS does recognize that critical
habitat may contain terrestrial areas and
has modified the interim final rule to
clarify that those areas may not be
considered EFH.

NMES and the Councils do not allow
directed fishing on listed species but
EFH requirements are still necessary if
the species are covered by an FMP.
Certain stocks of west coast salmon are
currently part of the management unit of
an FMP. Specific runs of those stocks
are listed as threatened or endangered
under the ESA. Even though certain
runs of a larger stock are listed under
the ESA, the Magnuson-Stevens Act still
requires Councils to describe, identify,
and consider actions to conserve and
enhance EFH for the species. This does
not mean that directed fishing will be
allowed on the listed runs.

12. Comments on Inclusion of
Mariculture and Indirect Fishing Effects

Comments: NMFS received comments
suggesting that fishing activities should
include all components of the activity
(e.g., anchoring, refueling). Some
commenters requested that mariculture
be considered a fishing activity.

Response: As fishing is defined in
section 3(4) of the Magnuson-Stevens
Act it includes “harvesting of fish.”
Commercial fishing, in the same section,
means “fishing in which the fish
harvested, either in whole or in part, are
intended to enter commerce or enter
commerce through sale, barter or trade.”
NMFS agrees that mariculture is
included within these definitions
because the fish harvested enter
commerce. The interim final rule was
not changed, because mariculture was
already considered to be part of
commercial fishing. Under these
regulations Councils would be required
to assess the impacts of mariculture
activities and minimize any adverse
effects that impact EFH within their
jurisdiction. The indirect effects of
fishing activities should also be
considered, when evaluating adverse
impacts from fishing, as well as when
analyzing cumulative impacts on EFH.

In the rule, NMFS has used the term
“fishing equipment” to replace the term
“fishing gear,” that was used in the
proposed rule. Fishing equipment is
used to portray the intention to more
broadly consider impacts from fishing-
related activities when assessing
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adverse impacts on EFH. Councils
should assess impacts of different
fishing gears, fishing techniques,
equipment, and practices used in
mariculture, and other factors, as
appropriate.

13. Comments on Fishing Gear
(Equipment) Assessment

Comments: In addition to completing
an assessment of fishing gear,
commenters requested that Councils
rank gear based on the severity of
impacts to specific habitats. Some
argued that recreational fishing impacts
should be excluded from such
assessment.

Response: The effects of fishing
practices or gear types is habitat-
dependent. NMFS has modified the rule
to direct that during the assessment of
fishing equipment (gear) impacts, the
relative effect of different equipment
types or techniques on different habitat
types should be assessed. This will help
the Councils focus research and
management efforts on those habitats
that require the most attention.
Assessments and subsequent research
should be conducted on all types of
fishing impacts, including recreational
and commercial fishing equipment or
practices, however relative impacts
should be prioritized and management
and research should address needs
accordingly.

NMPFS also emphasizes in the rule
that the fishing equipment assessment
should be conducted periodically with
subsequent review or revision. As new
equipment is developed, techniques are
changed, or additional research is
conducted, new information on effects
on EFH will be developed. Language has
been added to the rule to clarify that
Councils should assess all new
information regarding EFH, including
new assessments of fishing equipment
impacts, to determine when an
amendment needs to be updated. EFH
amendments are to be reviewed and
revised as appropriate, but at least once
every 5 years. New information
regarding equipment effects on EFH
should be incorporated as available into
any updates of EFH amendments.

Comments: Commenters suggested
that technology, such as the use of
remotely operated vehicles, should be
an acceptable alternative to research
closure areas in assessing the effects of
gear. One Council asked that it be able
to base assessments on operational
characteristics of gear in their specific
area rather than inference from studies
in other areas.

Response: The rule recommends
‘“‘consideration of the establishment of
research closure areas and other

measures’’ to assess the effects of fishing
equipment on EFH. It does not restrict
Councils from considering any options.
Councils should use the most
appropriate measures to assess impacts.
Councils, however, should not discount
some methods or tools because they
may be time-consuming or require
management action, if they are the most
appropriate method to use. All relevant
research should be considered when
assessing impacts of fishing gear on
EFH, including research that has been
conducted in other, biogeographically
similar areas.

Comment: Several commenters
expressed concern that there is no
requirement to conduct a cumulative
impacts assessment of fishing impacts,
as there is for non-fishing impacts.

Response: NMFS assumed that all
forms of adverse impacts, including
those from fishing, were included as
cumulative impacts on EFH. However,
NMFS has modified the rule to further
clarify this intent. Impacts of fishing
and non-fishing activities should be
considered when a cumulative impacts
analysis is conducted. This may be
particularly important where fishing
gear of one fishery impacts the habitat
of another fishery. Furthermore,
cumulative impacts analysis should
consider synergistic effects of both
fishing and non-fishing impacts on
habitat, and should give additional
consideration to cumulative impacts
affecting HAPC.

Comment: Commenters stated that
adverse impacts from fishing should be
demonstrated scientifically.

Response: National standard 2
requires that conservation and
management measures be based upon
the best scientific information available.
Councils should, however, take into
consideration information available
through other valid sources. If scientific
information is limited, the best available
information should be considered for
assessing adverse impacts of fishing
equipment on habitats. This information
should be weighed, based on the quality
of information, and considered
appropriately in the development of
EFH conservation and management
decisions.

14. Comments on the Threshold That
Requires Councils To Regulate Fishing
Activities That Adversely Impact EFH

Comments: The proposed rule
required Councils to act to mitigate or
minimize any adverse effect from
fishing, to the extent practicable, if there
is evidence that a fishing practice is
having “‘substantial’” adverse effect on
EFH. Many comments from
environmental and fishing groups

criticized the proposed rule for using
“substantial’’ to characterize adverse
impacts that would require a Council to
regulate damaging fishing practices.
They claimed this was a higher
threshold than intended in the
Magnuson-Stevens Act. Under the
Magnuson-Stevens Act, Councils are
required to “minimize to the extent
practicable adverse effects on such
habitat caused by fishing.” Many of the
commenters maintain that this *“*higher
threshold,” is so high that Councils will
never act to control a damaging fishing
practice, nor will research be conducted
to assess less understood impacts from
fishing. Commenters, additionally,
suggested that the burden to prove they
are in fact causing no impact should be
placed on those wishing to exploit the
public resource.

Response: The language of the
proposed rule was not meant to raise the
threshold of damage from fishing
impacts higher than that intended in the
statute. The language was intended to
provide guidance to assist Councils in
determining when they are required to
take action on a fishing impact. NMFS
believes that the intent of the
Magnuson-Stevens Act is to regulate
fishing gears or techniques that reduce
an essential habitat’s capacity to support
marine resources, not practices that
produce inconsequential changes in the
habitat. Therefore, NMFS continues to
support this concept but has deleted the
word “‘substantial’” from the rule and
added new language to clarify this
concept. Impacts from fishing practices
that justify the implementation of
management actions should be
“identifiable” (i.e., both more than
minimal and not temporary in nature).

Comments: Commenters stated that
the inclusion of a formal cost-benefit
analysis to determine whether it is
practicable to impose management
restrictions on a damaging fishing
activity goes beyond the statute. Costs to
industry and costs to the environment
cannot be directly compared because
they are measured differently.
Commenters pointed out that the
legislative history indicates that while
the term ““to the extent practicable” was
intended to allow for the consideration
of costs; it was not a requirement that
the benefits justify the costs.
Commenters suggested that the long-
term costs to the ecosystem and long-
term benefits to the fishery and all
potential users (since this is a public
resource) must be weighed and that
short-term cost to the fishers is only one
of many factors that must be considered.

Response: NMFS agrees that the
Magnuson-Stevens Act does not require
a formal cost/benefit analysis or a
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demonstration that the benefits of
minimizing adverse impacts justifies the
costs to fishers. In considering
management measures, Councils should
evaluate the long-term benefits to the
habitat and the managed species
(including long-term benefits to the
fishery), as well as short-term economic
consequences to the fishery. This
provision is intended to simply focus
Council attention on costs and benefits
consistent with national standard 7,
which requires consideration of costs
and benefits in the development of
conservation and management
measures. Further, Executive Order
(E.O.) 12866 requires NMFS to regulate
in the most cost effective manner to
achieve the regulatory objective. The
rule has additional clarifying language
to avoid the interpretation that a formal
cost/benefit analysis must be completed
before taking action.

Comment: Several commenters urged
that immediate management measures
should be taken as precautionary
measures against further EFH
degradation, rather than waiting for
Councils to identify and describe EFH,
and assess gear impacts on EFH. Many
commenters identified specific gear
types that should be immediately
banned or restricted.

Response: Councils must know what
types and locations of habitats
constitute EFH before they will be able
to act to prevent, minimize, or mitigate
adverse impacts from either fishing or
non-fishing activities on EFH. Banning
a gear type to protect EFH before it is
identified, in an FMP and without
assessment of adverse impacts, is
contrary to the Magnuson-Stevens Act.
The interim final rule presents a logical
progression for description and
identification of EFH, identification of
adverse impacts to EFH, and
development of management,
conservation, or enhancement measures,
as appropriate.

15. Comments Objecting to Listing of
Specific Fishing Gears/Diving as Fishing
Impacts

Comment: Commenters opposed the
listing of diving or specific fishing gears
as potentially causing adverse impacts
that would require fishing restrictions.
Dive groups commented that
commercial diving should be
distinguished from recreational diving,
or that diving should not be listed at all.
Commenters suggested that anchoring
on artificial reefs was as damaging as
the other examples listed and that it
should also be included in the list of
potential restrictions.

Response: The intent of this language
was to provide the Councils with some

examples of typical activities that have
the potential to adversely affect diverse
types of EFH (e.g., careless divers and
snorkelers have been widely
documented to cause adverse effects on
coral reef habitats). However, NMFS
agrees that it is more appropriate to
address these considerations in a
broader manner. As a result, the
language in the interim final rule was
modified to present general options that
Councils should consider in
determining appropriate management
measures. These general options are
illustrative only, many activities may
result in habitat-specific impacts.
Councils should examine all practices
that may contribute to EFH degradation
and act to minimize the impacts as
appropriate.

16. Comments on Marine Fishery
Reserves as Options for Managing
Adverse Effects From Fishing

Comment: Many commenters,
primarily individuals, fishing groups,
and conservation groups, requested that
language be added to the interim final
rule to clarify that Councils are not
restricted from considering closed areas
(Marine Protected Areas, Marine Fishery
Reserves, No-Take Zones, or Research
Closure Areas) as management tools for
protection of habitats and habitat
functions and for enhancing recovery of
overfished species, as well as for
conducting research. Commenters felt
that a statement in the preamble of the
proposed rule which stated, “NMFS has
clarified that the intent [of the
regulation] is not to preclude fishing in
areas identified as EFH,” could be
interpreted to mean that fishing or
specific fishing gears would never be
restricted in any area. Commenters
indicated that establishment of such
zones is supportive of a precautionary
approach to habitat conservation where
there is uncertainty on the extent and
degree of impacts that occur from
fishing. They suggested that early
establishment of such zones could
protect areas and stocks from further
impacts while additional information is
gathered. Additional commenters
suggested that NOAA’s National Marine
Sanctuaries and National Estuarine
Research Reserves and the
Environmental Protection Agency’s
National Estuary Program provide sites
that should be utilized for research
areas. These areas are the focus of
current research efforts and many have
extensive databases on habitat types and
usage within the reserve areas.

Response: The interim final rule
continues to advocate research closures
areas and other measures, as
appropriate, to evaluate the impact of

fishing equipment and techniques on
EFH. The regulations continue to
encourage Councils to consider time/
area closures as management tools for
minimizing impacts of fishing gears on
EFH. The language in the preamble of
the proposed rule, “* * * that the
intent [of the regulation] is not to
preclude fishing in areas identified as
EFH,” was intended to confirm that
identification of an area as EFH did not
automatically bring restrictions on
fishing in the area. NMFS altered the
language in the interim final rule to
clarify that Councils are encouraged to
consider marine protected areas as
management tools for habitat
conservation as well as management of
fishing practices. Currently established
Federal and state research areas (e.g.,
National Marine Sanctuaries or
Estuarine Research Reserves) should be
evaluated as logical locations for
additional studies.

17. Comments on the Statutory
Authority To Address Adverse Impacts
on EFH From Non-Fishing Activities

Comments: Many commenters,
primarily non-fishing industry groups,
did not agree that the Magnuson-
Stevens Act provided NMFS or the
Councils the statutory authority to
comment and make recommendations
on non-fishing activities. They proposed
that the sections regarding identification
of adverse impacts from non-fishing
activities and consultation be deleted in
their entirety.

Response: NMFS disagrees for a
number of reasons. First, one of the
stated purposes of the Magnuson-
Stevens Act is to promote the protection
of EFH through the review of projects
conducted under Federal permits,
licenses, or other authorities that affect,
or have the potential to affect, such
habitat. These projects would include
non-fishing activities. Second, the
Magnuson-Stevens Act, in section
303(a)(7), requires that FMPs identify
conservation and enhancement
measures for EFH. These measures are
not limited by statute to addressing only
fishing activities. A necessary first step
to identifying conservation and
enhancement measures is to identify
adverse impacts that will require
conservation and enhancement
measures to adequately promote the
protection of EFH. Therefore, a logical
extension of the Magnuson-Stevens Act
requirement to identify conservation
and enhancement measures is the
consideration of adverse impacts from
non-fishing activities that would
necessitate the use of such measures.
Third, the requirements for
coordination, consultation, and
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recommendations relate directly to non-
fishing actions. The Magnuson-Stevens
Act requires that other Federal agencies
consult with the Secretary and then
consider and respond in writing to the
Secretary’s EFH conservation
recommendations regarding actions that
may adversely impact EFH. These
actions will be non-fishing actions.
Therefore, the EFH amendments must
include consideration of adverse
impacts from non-fishing activities to
aid NMFS and the Councils when they
are consulting/commenting on actions
that may adversely impact EFH.

18. Comments on Different Levels of
Scrutiny of Non-Fishing Impacts

Comment: Many non-fishing interests
commented that their impacts on EFH
were being held to a higher standard
than adverse impacts from fishing,
because NMFS does not have to
determine whether it is practicable to
minimize or mitigate the adverse impact
before providing a recommendation.
The commenters were also concerned
that too much emphasis is placed on
non-fishing adverse impacts on EFH.

Response: Non-fishing and fishing
impacts are held to two different levels
of scrutiny because of legal differences
in how the impacts are addressed.
Fishing impacts, as required by the
Magnuson-Stevens Act, must be
minimized to the extent practicable by
implementing conservation and
management measures. For non-fishing
activities, NMFS is required to provide
EFH conservation recommendations to
action agencies for all actions that may
have an adverse impact on EFH. NMFS
and the Councils control fishing
activities through regulation, whereas
recommendations by NMFS and the
Councils on non-fishing activities are
advisory. The action agency then
considers NMFS’ recommendations
according to its statutory requirements.
The emphasis placed on non-fishing in
the coordination, consultation, and
recommendation process will depend
on the level of impact from each.

19. Comments on the Identification of
Specific Industries With Potential
Adverse Effects on EFH

Comments: Many commenters
objected to their particular industries or
activities being highlighted in the
proposed rule as having potential
adverse effects on EFH. Many pointed
out that non-fishing activities do not
always adversely impact fish habitat.
Some forest industry groups pointed out
that they are involved in restoration of
anadromous fish habitats. Oil and gas
industry commenters pointed out that
oil platforms have been documented as

artificial reefs that support fish
populations and therefore produce
positive effects on fisheries, not adverse
effects.

Response: NMFS acknowledges that
many industries take certain actions
specifically to improve fish habitat even
if other activities conducted by the
industry may adversely affect fish
habitat. Therefore, NMFS agrees that the
language of the rule should be more
generic and that the types of activities
that have been demonstrated to have
potentially adverse effects on EFH
should be highlighted for the Councils
in the interim final rule rather than
identifying the industries that may
engage in these activities. NMFS revised
this section to clarify that its intent is to
avoid, minimize, or compensate for
adverse impacts on EFH. The rule
avoids singling out specific industries
just because they have the potential to
adversely impact EFH.

20. Comments on Cumulative Impacts
Analysis

Comments: Several commenters were
concerned that the relationship between
the required analysis of cumulative
impacts and EFH was not clearly
specified. Many cited an ecological risk
assessment as a lengthy, expensive
procedure that would tell little about
EFH. Some commenters asked NMFS to
provide criteria for conducting an
ecological risk assessment.

Response: NMFS has clarified the
cumulative impacts analysis
requirements in the rule. Cumulative
impacts analysis is intended to monitor
the effect on EFH of the incremental
impacts, occurring within a watershed
or marine ecosystem context, that may
result from individually minor but
collectively significant actions. The
assessment of ecological risks is
intended in a generic sense to examine
actions occurring within the watershed
or marine ecosystem that adversely
affect the ecological structure or
function of EFH. The assessment should
specifically consider the habitat
variables, previously noted while
describing and identifying EFH, that
control or limit a managed species’ use
of a habitat. It should consider the
effects of all impacts that affect either
the quantity or quality of EFH. The term
“‘ecological risk assessment” was not
meant to be interpreted in the stricter
toxicological sense. NMFS will continue
to develop further criteria for
conducting an ecological risk
assessment.

21. Comments on Mapping of
Cumulative Impacts Analysis

Comments: Some commenters
thought the requirement to map adverse
impacts should be discretionary. Others
thought it should be deleted altogether.

Response: NMFS disagrees and
considers mapping of the impacts to be
one of the most important ways to
analyze the data and to easily share the
information with other resource
management agencies and the public. It
is also an efficient way to track
cumulative effects over time and detect
when effects are reaching threshold
limits. The rule has been revised to
clarify that the mapping requirements
are strongly encouraged.

22. Comments on the Options for
Conservation and Enhancement of EFH

Comments: Several commenters were
concerned about the broad examples
given in this section. They
recommended that FMPs address site-
specific activities because an activity
might adversely impact EFH under
certain conditions and not under others.
Other commenters expressed concern
that statements suggesting that certain
activities (such as diversion of fresh
water) always produce adverse effects
did not reflect their regional
perspective. There were many
comments about the examples used and
questions over whether these were the
best or even proper examples. There
were many suggestions of different
examples to include in the rule. Several
commenters were concerned that NMFS
was mandating best management
practices for non-fishing activities.

Response: NMFS recognizes that this
section did not provide the clarity that
it intended, and that the listing of
examples, while not meant to be
exhaustive, needs modification. The
section has been revised in the interim
final rule to clarify that the intent of the
section is to provide examples of
proactive and reactive measures to
conserve and enhance EFH. The
revisions focus on avoiding,
minimizing, or compensating for
impacts on EFH derived from activities
both inside and outside of EFH and the
need for Councils to provide
recommendations to address those
impacts. The management measures
listed in this section are intended to be
optional. Certain actions may have
positive or negative impacts on EFH
depending on the location and the
purpose of the action. The effect of
actions should be judged within the
context of watershed planning and/or by
ecosystem considerations.
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Comment: One commenter expressed
concern that habitat creation was listed
as an option to conserve and enhance
EFH.

Response: The Magnuson-Stevens Act
requires NMFS and the Councils to
conserve and enhance EFH. NMFS
believes that, under certain
circumstances, habitat creation is a
viable means to enhance EFH on a
watershed basis.

Comment: One commenter criticized
NMFS for not encouraging proactive
measures to conserve and enhance EFH.

Response: NMFS modified the rule to
include language stating that the
Councils and NMFS will provide
information on ways to improve
ongoing Federal operations.

23. Comments on the Treatment of Prey
Species Under the Proposed Rule

Comments: Several commenters asked
that the proposed rule be modified to
require that EFH be described and
identified for all prey species.
Numerous commenters stated that
habitat for forage species should be
included in an ecosystem approach, and
mapped as well. Other commenters,
against the inclusion of prey, stated that
loss of prey should not categorically be
considered an adverse impact because
the fishery decline could be due to other
factors such as overfishing, rather than
loss of prey. Inclusion of threats to prey,
they commented, exceeds the scope of
the statute. Commenters concerned with
anadromous species stated that
predators should be considered if prey
are included. They stated that this
reflects more of an ecosystem approach
and could take into consideration the
effects of pinniped predation on the
fishery. One Council asked NMFS to
clarify that Councils may not place
harvest limits on prey species unless the
prey species is managed under an FMP.

Response: NMFS continues to
maintain that describing and identifying
separate EFH for prey species not
included in an FMU is beyond the scope
of the Magnuson-Stevens Act. However,
NMFS recognizes the importance of
prey to the managed species. The
statutory definition of EFH includes
“feeding” as an ecological function of
EFH necessary to a species. Therefore,
presence of adequate prey is one of the
biological properties that can make a
habitat essential. It is appropriate to
consider loss of prey as an adverse
impact to a managed species’ EFH
because the species would not be able
to use the habitat for feeding. Therefore,
the rule requires Councils to identify
prey species for managed species in the
FMU and the habitats of major prey
species. Councils must address threats

to the prey species and its habitat if
there is evidence that such adverse
effects may lead to a decline in the prey
species population and by extension
reduce the quality of a managed species’
EFH. These threats should be covered
under the adverse effects section of the
EFH amendment.

A requirement to describe and
identify EFH for predators is not
authorized by statute, and therefore, not
included in the rule. In identifying EFH
through an ecosystem approach,
however, NMFS does suggest that
Councils consider the extent to which
the managed species is prey for other
managed and non-managed species or
marine mammals in determining the
habitat necessary to support a
sustainable fishery and the managed
species’ contribution to a healthy
ecosystem. Predators of managed
species need to be considered a source
of natural mortality inherent in the
ecosystem. The MMPA does include
provisions which address the
interactions between marine mammals
and other species. NMFS is able to
address these interactions through that
statute.

24. Comments on Vulnerable Habitats
(Habitat Areas of Particular Concern)

Comment: Some commenters asked
for a definition of ““‘vulnerable habitat”
and wanted to know how broad this
category may be. Other commenters
supported the identification of
vulnerable habitats or prioritizing
actions in ““areas of special concern”
and suggested that important habitats be
ranked. Some commenters asked for
guidance in determining whether a
habitat type is vulnerable. They asked
that impacts analyses consider both
fishing and non-fishing impacts as
human-induced degradation in
vulnerable habitats. Some commenters
thought that an additional level of
habitat delineation, as envisioned with
the identification of vulnerable habitats
would add confusion, and thought that
this was beyond the scope of the statute.

Response: Comments on the
Framework indicated a need for
prioritizing the habitats and
determining which should be given
greatest attention in the coordination
and consultation process when little is
known about a species’ distribution.
The vulnerable habitat provision was
added to the proposed rule to address
these concerns. After consideration of
comments on the proposed rule, NMFS
has refined this concept to include
ecological function of the habitat along
with considerations of vulnerability. In
the rule, NMFS renamed vulnerable
habitats as ‘““habitat areas of particular

concern” (HAPC). In determining
HAPCSs, Councils should consider
ecological value of a type or area of
EFH, its susceptibility to perturbation
from both anthropogenic (human-
caused) sources and natural stressors,
and whether it is currently stressed or
rare. HAPC criteria are outlined in the
interim final rule. NMFS will elaborate
on these criteria in internal technical
guidance.

These HAPCs can be used to focus the
conservation, enhancement,
management, and research efforts of
NMFS and the Councils, as well as the
consultation requirements of the Federal
action agencies and EFH conservation
recommendations. These areas should
be a primary focus to provide insight
into relationships between key habitat
characteristics and ecological
productivity or sustainability and the
ways in which human activity adversely
affects such habitat and its contribution
to population productivity.

25. Comments on Research Needs and
FMP Amendments and Updates

Comment: Commenters suggested
annual reviews of research needs and
assessments of progress towards
meeting those needs. Other commenters
were concerned that reviewing EFH
sections of FMPs at least once every 5
years is too long.

Response: The proposed rule states
that reviews of EFH sections of FMPs
must be completed as recommended by
the Secretary, at least once every 5
years. NMFS considers this amount of
time appropriate and has maintained it
in the rule. Councils are strongly
encouraged to include interim reviews
of EFH information needs during annual
reviews of Stock Assessment and
Fishery Evaluation (SAFE) reports.
NMFS will work to develop an
appropriate format for future SAFE
reports to address the requirements
under the Magnuson-Stevens Act EFH
mandate.

Comment: One Council commented
that Councils should have the option of
including a framework adjustment
mechanism in the EFH amendment to
allow for more timely changes in
management measures.

Response: NMFS agrees that
framework amendments may be an
appropriate way to institute
management measures to conserve and
enhance EFH.

Comments: Commenters called for
incentives to encourage research to
address gear effects and management
measures to minimize adverse impacts.
They suggested that a schedule be
established under which the Councils or
industry will be obliged to conduct the
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necessary research that will indicate the
extent, if any, of impacts caused by
fishing sectors. As written, there is no
incentive to conduct further research.
They feel there is a disincentive,
because findings of impacts could be
used to restrict a fishery.

Response: To address this concern the
interim final rule specifies that, as part
of a Council’s assessment of impacts
caused by fishing, a schedule should be
developed detailing the Council’s plan
to collect any missing information.
Regular reporting of progress toward
meeting these research goals will
provide added incentive for Councils to
conduct added research. A standardized
schedule for all FMPs would not be
useful since existing data and research
needs regarding each fishery’s impacts
to different habitats vary greatly both
within and among regions.

Comments: Some commenters asked
that research needs be categorized and
that cost estimates be included in FMPs.
Many commenters stressed that gear
effects research is needed.

Response: In developing research
recommendations in FMPs, the interim
final rule encourages Councils to
prioritize research needs. The interim
final rule does not require cost
estimates; however, Councils may
include budget information if they
choose. Fishing gear-effects research
should be considered, along with
research on habitat utilization, habitat
availability, and adverse impacts from
non-fishing activities. Research should
be conducted on all types of fishing
impacts, including recreational and
commercial fishing equipment or
practices, however relative impacts
should be prioritized and research
should address needs accordingly.

26. Comments on Development and
Review of NMFS EFH Recommendations
to Councils

Comments: Many commenters stated
that a public process must be available
for participation in the development
and review of EFH recommendations.
They sought participation outside of the
Council process. They want all
stakeholders to be involved in the
development of recommendations.
Some state resource agencies
commented that, prior to approval of
recommendations, public meetings
should be held in each state. Some
commenters suggested that conservation
groups should be specifically listed as
interested parties, and some
commenters suggested that any
potentially impacted party should be
contacted so that they could review the
recommendations.

Response: The proposed rule stated
that the NMFS draft recommendation
will be made available for public
review. The interim final rule continues
to suggest that the public review process
be coordinated with Council meetings
in order to accommodate those user
groups most closely associated with the
regulation. Stakeholders that have not
previously been involved in the Council
process are not precluded from
participating. Where appropriate,
additional meetings outside the Council
process may be held. Individual
meetings in every state may not be
practicable, but where feasible, should
be considered, as is standard practice
with many Council proceedings.
Contacting individual stakeholders to
extend the review process is not
practicable. It is incumbent upon
stakeholders to take the initiative and
become involved in the EFH process.

Comment: One commenter criticized
NMPFS for establishing a standard of
“best available scientific information”
for NMFS EFH conservation
recommendations to Councils. The
commenter pointed out that this
standard is stricter than that established
in §600.815(a)(2)(i).

Response: NMFS agrees and has
modified the rule to allow other
appropriate information to be used.
However, NMFS will evaluate the
quality of information in determining if
it is appropriate to use.

27. Comments on Authority To Issue the
Coordination, Consultation, and
Recommendation Section

Comment: Many non-fishing industry
representatives doubted the Agency’s
legal authority to issue regulations for
the consultation process, including the
requirements that Federal action
agencies prepare EFH Assessments or
participate in a dispute resolution
process.

Response: First, NMFS does have
authority to issue the coordination,
consultation, and recommendation
regulations. Section 305(d) of the
Magnuson-Stevens Act gives the
Secretary the authority to issue
regulations to carry out any provision of
the Act. This rulemaking authority
applies directly to the EFH
coordination, consultation, and
recommendation provisions of the
Magnuson-Stevens Act.

The provision calling for dispute
resolution has been retitled *“further
review” in the interim final rule to
clarify that a formal dispute resolution
is not envisioned. Further review is not
required each time agencies disagree. It
is an option available to reach
agreement only if both agencies so

choose. Information in an EFH
Assessment is needed to allow NMFS to
fulfill its requirement to provide EFH
conservation recommendations to a
Federal or state action agency. Thus, the
requirements calling for EFH
Assessments and further review are
mechanisms to improve the efficiency of
the consultative process.

28. Comments on the Inclusion of
Coordination, Consultation, and
Recommendation Procedures

Comments: Many comments from
non-fishing industries suggested that
NMFS develop the consultation
regulations at a later time. Some
suggested that the EFH guidelines to
Councils and the regulations detailing
the coordination, consultation, and
recommendation procedures should be
published separately.

Response: Within section 305(b), the
Magnuson-Stevens Act requires
Councils to amend FMPs in order to
describe, identify, conserve, and
enhance EFH, and requires Federal
action agencies to consult with NMFS if
their actions may adversely affect EFH
identified in FMPs. Developing the
consultation regulations at a later date
would be neither efficient for
implementing the Magnuson-Stevens
Act, nor clear to the public. Including
the consultation provisions in this
rulemaking allows the public and
affected parties to fully understand the
significance and effect of an area being
identified as EFH in an FMP.
Description and identification of EFH
does not automatically require increased
management measures (for fishing) or
consultation (for non-fishing) except
when Federal or state actions may
adversely impact the quality or quantity
of EFH. In those cases, it is important
for the Councils and the action agency
to understand completely the
procedures involved. Therefore, NMFS
considers it necessary for the
development of the two sections to
proceed in parallel. Moreover, between
completion of this interim final rule and
before the first required consultations,
NMFS and the Councils will need to
develop memoranda or other
agreements with Federal and state
agencies on how to work within or
modify existing consultation procedures
and in developing general concurrences,
consistent with the rule. The Councils
and NMFS will also need to establish
procedures to coordinate sharing of
information, tracking of projects, and
development of conservation
recommendations. NMFS does
acknowledge that the coordination,
consultation, and recommendation
provisions for action agencies and
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guidelines to the Councils may be
clearer and better presented by
assigning them to separate subparts (J
and K) of 50 CFR part 600.

29. Comments on Use of Existing
Consultation/Environmental Review
Procedures

Comments: Many non-fishing groups
and one government agency commented
that the proposed consultation process
was burdensome and duplicative
because it did not recognize existing
procedures that may fulfill the
Magnuson-Stevens Act mandate that
Federal action agencies must consult
with NMFS on actions that may
adversely impact EFH.

Response: The coordination,
consultation, and recommendation
procedures in the proposed and interim
final rules reflect the Magnuson-Stevens
Act’s mandate. The proposed rule
included a provision that EFH
consultation may be consolidated with
other existing consultation and
environmental review processes. To
clarify that it is NMFS’ intention to use
existing processes whenever
appropriate, the interim final rule
contains language strongly encouraging
the use of existing consultation and
environmental review processes to
fulfill the EFH consultation
requirements. The procedures will not
be duplicative because only one review
process will be used.

Existing Federal statutes such as the
FWCA, ESA, and National
Environmental Policy Act (NEPA)
already require consultation or
coordination between NMFS and other
Federal agencies. Therefore, the need for
Federal agencies to evaluate the effects
of their actions on fish and fish habitat
is not a new requirement imposed by
the Magnuson-Stevens Act. As required
by section 305(b)(1)(D) of the
Magnuson-Stevens Act, NMFS will
coordinate with, and provide
information to, other Federal agencies
on conservation and enhancement of
EFH. This will include distribution of
maps, tables and narrative descriptions
of EFH. The EFH FMP amendments,
which will be widely available at all
NMFS Regional offices (see ADDRESSES),
the NMFS Office of Habitat
Conservation, Council offices, and other
locations such as the World Wide Web,
will provide additional information to
assist Federal agencies in the
assessment of their actions. FMPs will
describe EFH and identify those
characteristics of EFH that control or
limit the habitat’s use by a managed
species. Action agencies can use this
information to determine if, and how,
an action will affect EFH. Thus, EFH

consultation should not be burdensome,
since it will use readily available
information that may be incorporated
into the same processes that are
currently invoked to satisfy existing
review requirements.

Comments: Several industry groups
commented that the EFH coordination,
consultation, and recommendation
process will mean additional
restrictions on non-fishing industry
activities and will not result in any
benefit to EFH.

Response: The coordination,
consultation, and recommendation
process itself will not automatically
impose additional restrictions, because
NMFS’ and the Councils’ EFH
conservation recommendations are non-
binding. However, one of the purposes
of the Magnuson-Stevens Act is to
promote the protection of EFH in the
review of projects that require Federal
or state action. Accordingly, Federal and
state action agencies must give NMFS’
and the Councils’ comments and EFH
conservation recommendations due
weight in their decision-making process.
After consideration, Federal or state
action agencies may recommend
modifications of any actions with
adverse effects on EFH, in order to
conserve EFH. Benefits to EFH will
depend on the extent to which these
recommendations are followed.

Comments: Many environmental
groups commented that NMFS’
recommendations should be mandatory
and that NMFS should be able to either
stop a project based on adverse effects
on EFH or postpone it pending
completion of consultation.

Response: The Magnuson-Stevens Act
does not provide such authority.
Therefore, NMFS’ EFH conservation
recommendations are not mandatory,
and NMFS has no authority to stop a
project based on adverse effects on EFH.

Comment: One environmental group
suggested that NMFS EFH conservation
recommendations contain performance
criteria.

Response: Where appropriate, NMFS
EFH conservation recommendations
will contain performance criteria.

Comments: Several agencies and
many industry representatives
commented that actions covered by
other consultation procedures should be
exempt from EFH consultation or
covered by a General Concurrence.
Many industry groups or resource
management programs requested a
blanket exemption for their activities.

Response: A purpose of the
Magnuson-Stevens Act is ‘‘to promote
the protection of essential fish habitat in
the review of projects conducted under
Federal permits, licenses, or other

authorities that affect or have the
potential to affect such habitat.” The
Magnuson-Stevens Act does not provide
exemptions from its consultation
requirements in section 305(b)(2).
Therefore, NMFS has no authority to
exempt any actions from the
consultation requirement. Existing
environmental consultation procedures
do not necessarily “promote” the
protection of EFH. The rule is
sufficiently flexible to consolidate EFH
requirements with those environmental
review procedures that do promote EFH,
or that are modified to conform to the
EFH consultation requirements. To
address programs or groups of actions
that have minimal adverse effects on
EFH, the interim final rule allows NMFS
to issue a General Concurrence rather
than review each of these actions
separately.

Comment: One Council commented
that the Coastal Zone Management Act
(CZMA) consistency process be cited as
an existing environmental review that
may be used to evaluate adverse impacts
from Federal activities.

Response: The CZMA consistency
process is a state-run program which
would not be appropriate for NMFS to
use to evaluate Federal actions.
However, NMFS recognizes that state
CZM programs may be helpful in
learning of, and providing
recommendations on, state actions that
may adversely impact EFH, and has
included this in the rule. Moreover,
through joint permitting processes used
by many Federal agencies, NMFS
attends monthly permit review meetings
along with state CZM representatives.
NMFS encourages exchanges of this
type.

Comment: Four commenters would
prefer that the consultation procedures
focus on only those activities with the
potential for the most significant
impacts.

Response: NMFS agrees that effective
coordination, consultation, and
recommendation will require
prioritization of efforts. The three-tiered
consultation process (GCs, abbreviated
consultation, and expanded
consultation) is intended to focus effort
on those activities with the greatest
potential to adversely affect EFH. If
HAPCs are identified in an FMP, NMFS
and the appropriate Council may use
these as areas to further focus the
consultation procedures.

Comments: Several environmental
groups commented that states should be
subject to the same consultation
requirement as Federal agencies. Those
commenters also asked for more details
on state roles in the consultation
process.
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Response: The Magnuson-Stevens Act
does not require that states consult with
the Secretary. NMFS and the Councils
are required to provide EFH
conservation recommendations to states
on activities that may adversely affect
EFH. This is why the rule suggests
establishing formal agreements with
states to inform NMFS and the Councils
of such activities. The Secretary and the
state may also enter into agreements to
promote the protection of EFH.

Comment: One Council commented
that NMFS should keep a record of
Federal and state actions for which it
provides recommendations.

Response: NMFS agrees and plans to
establish a system to track the
disposition of its recommendations.

Comment: One commenter asked
whether it was NMFS’ responsibility to
develop agreements with states to
facilitate providing recommendations
on state actions that may adversely
impact EFH.

Response: It is NMFS’ responsibility
to develop such agreements.

Comment: One commenter stated that
NMPFS should separate the consultation
functions from the recommendation
functions.

Response: The requirement in the
Magnuson-Stevens Act for Federal
agencies to consult with NMFS is
immediately followed by the provisions
that Councils and NMFS provide
recommendations to Federal action
agencies. The two are also linked
because consultation is the main way
NMFS receives information about
actions that may adversely affect EFH.
NMFS must provide EFH conservation
recommendations for these actions.
Congress clearly intended that these
activities be linked; therefore, NMFS
continues to link the requirements in
the rule.

30. Comments Regarding Federal
Actions Requiring Consultation

Comment: Many state and Federal
agencies and several non-fishing
industries questioned when EFH
consultations would begin, whether
ongoing or delegated Federal actions
require consultation, and to what extent
Federal funding may trigger
consultation.

Response: No consultation is required
until the Secretary has approved an
FMP amendment identifying EFH. The
Councils are required to submit these
amendments to the Secretary by October
11, 1998. Once EFH is identified,
completed actions such as issued
permits do not require consultation.
Permit renewals, modifications, or
reviews are a Federal action that could
result in further consultation. Delegated

programs will require consultation at
the time of delegation or renewal of
delegation. All Federal funding for
programs that may have an adverse
effect on EFH will trigger consultation.
NMFS encourages agencies funding
programs that may adversely affect EFH
to initiate programmatic consultation to
evaluate their programs. Once funds are
dispersed to a non-Federal entity, they
are no longer considered Federal funds.
Therefore, non-Federal entities
receiving Federal funds for certain
actions are not required to consult on
these actions.

Comments: Several commenters
expressed concern about requiring EFH
consultation for actions not actually
occurring in EFH.

Response: The Magnuson-Stevens Act
requires consultation for all actions that
may adversely affect EFH, and it does
not distinguish between actions in EFH
and actions outside EFH. Any
reasonable attempt to encourage the
conservation of EFH must take into
account actions that occur outside of
EFH when those actions may have an
adverse effect on EFH. Therefore, EFH
consultation is required on any Federal
action that may adversely affect EFH,
regardless of its location. An adverse
effect on EFH must be reasonably
foreseeable before consultation is
required.

31. Comments Regarding Participation
in the Consultation Process

Comments: Several individuals and
non-fishing interests expressed concern
that the rule allowed no clear role for
applicants, private landowners, or the
conservation community in the
consultation process. Those commenters
urged more opportunities for public
participation.

Response: NMFS’ coordination,
consultation, and recommendation
procedures include opportunities for
public involvement, and all Council
meetings are open to the public. Most
existing environmental review
processes, which can be used to satisfy
the EFH consultation requirements,
already include opportunities for
applicants and the public to participate,
(e.g., permit reviews under the Clean
Water Act section 404 program).
Additionally, § 600.905(c)(2) of the rule
allows a designated non-Federal
representative of a Federal action
agency to participate in consultation or
preparation of an EFH Assessment. This
non-Federal representative could be an
applicant or landowner.

Comment: A few commenters
requested that the rule clarify the role of
Councils in the EFH coordination,

consultation, and recommendation
process.

Response: The Magnuson-Stevens Act
does not require Federal action agencies
to consult with Councils on actions that
may adversely affect EFH. However, the
Act authorizes Councils to provide
comments and recommendations on
Federal or state activities that may affect
fish habitat, including EFH, and
requires Councils to comment and
provide recommendations if the activity
may affect anadromous fish habitat.
NMFS included a specific section on
coordination between the Councils and
NMFS in the interim final rule. The
Councils are viewed as integral partners
in the entire EFH process. Councils will
have a significant role in describing and
identifying EFH, in considering threats
to EFH, and in selecting conservation
measures to enhance EFH. The rule
encourages the establishment of
agreements between the Secretary and
appropriate Council(s) to facilitate
provision of Council EFH conservation
recommendations to Federal and state
agencies.

Comment: Several non-fishing
industry groups were concerned that the
Councils might institute their own,
completely different consultation
process. Those commenters urged that
NMFS should be the only point of
contact.

Response: The Magnuson-Stevens Act
does not require Federal agencies to
consult with the Councils, although
Federal agencies are required to respond
to Council comments and
recommendations. NMFS and the
Councils will be developing agreements
to minimize duplication when dealing
with action agencies, but Councils will
have the ability to act on their own.

32. Comments on the Determination of
Adverse Impact

Comments: Several commenters asked
that the rule clarify who determines
adverse effects.

Response: The action agency is
responsible for making an initial
determination of whether its activity is
going to have an adverse effect on EFH.
If NMFS becomes aware of an action
that appears to have an adverse effect,
and the action agency has not initiated
consultation, NMFS may advise the
action agency of its concerns and
request the initiation of consultation. If
the action agency does not initiate
consultation, NMFS still has the
responsibility to provide EFH
conservation recommendations to
which the action agency must respond
within 30 days of receipt. The rule
contains additional language to clarify
this process.
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33. Comments on the Use or
Development of General Concurrences
(GCs)

Comments: Several commenters felt
the criteria for GCs were ambiguous.

Response: The wide range of actions
that may affect EFH makes it impossible
to implement more specific criteria for
GCs. GCs, established for actions that
cause no greater than minimal adverse
impact on EFH, will be developed on a
case-by-case basis in response to
specific programs, activities, habitats,
species, and areas. GCs developed for
actions that affect HAPCs should be
subject to a higher level of scrutiny. GCs
will be developed through a public
process to allow participation by all
interested parties.

Comment: Several Councils believe
that GCs should not restrict them from
commenting on activities.

Response: GCs are agreements
between Federal action agencies and
NMFS. Each GC will be developed in
coordination with the Councils to
improve agreement on which activities
have minimal impacts both individually
and cumulatively. The informal Council
role in developing each GC is separate
from the Councils’ authority to provide
comments and recommendations to
Federal and state action agencies and
will not restrict Councils from
commenting on any action that may
affect EFH.

Comments: Several commenters
suggested that NMFS should track all
activities covered by GCs.

Response: NMFS will ask each
Federal action agency to track activities
they authorize that are covered by a GC.
Tracking and providing information to
NMFS may be a GC requirement. NMFS
may maintain its own tracking system
for specific issues that warrant special
attention based on geography, habitat
types, species, or other factors.

Comment: An interstate commission
commented that the rule should require
that GCs be reviewed every 5 years. The
commission also suggested that NMFS
clarify that GCs it initiates will be
subject to public review before issuance.

Response: The rule states that NMFS
will periodically review and revise its
findings of general concurrence, as
appropriate. It is NMFS’ intent to
conduct this review at least once every
5 years. The rule also requires that GC
tracking information be made available
to the public annually. Such
information will allow the public to
review GCs prior to NMFS’ review and
revision. Additionally, the rule states
that NMFS will provide an opportunity
for public review prior to the issuance
of a GC, even those initiated by NMFS.

34. Comments on the Use of
Appropriate Level of Consultation

Comment: Several Federal agencies
requested clarification on what triggers
the expanded consultation. They sought
guidance on whether the action agency
or NMFS can initiate expanded
consultation.

Response: The rule has been clarified
to address this comment. Expanded
consultation is appropriate when a
proposed action may have substantial
adverse impacts on EFH. The action
agency determines the appropriate level
of consultation. However, if NMFS feels
that a proposed action will have
substantial effects on EFH and its
concerns are not receiving proper
consideration, NMFS may request
expanded consultation.

35. Comments on EFH Assessments

Comments: Some commenters
supported the standard of “‘best
scientific information” that is mandated
in the Federal consultation and EFH
Assessment section of the rule. They felt
that all portions of the EFH rule should
specify the same standard.

Response: NMFS applies the best
scientific information standard
throughout the rule. When describing
and identifying EFH, Councils should
seek the broadest possible information
base, since the data are widely scattered
among various state and Federal
agencies, university or private
researchers, and diverse fishery
participants. Best professional judgment
will be required to properly weigh all
data collected regarding habitat usage
for the various life history stages of the
managed species. With respect to
assessing the effects of both fishing and
non-fishing activities on EFH, the rule
states that the best scientific information
available should be used, but that other
appropriate sources of information may
also be considered. This standard is
appropriate and consistent with
national standard 2 that requires all
FMP conservation and management
measures to be based on the best
scientific information available. EFH
Assessments during Federal
consultation should also be based on
best scientific information available. An
action agency’s conclusions regarding
the potential adverse impact of an
action on EFH should be well supported
by relevant research, when available.
Conclusions that are contrary to the
readily available information will not be
considered adequate assessment of
adverse effects.

Comment: One commenter was
concerned that an EFH Assessment
would be required for actions with any

adverse impact on EFH and suggested
that NMFS establish a threshold level of
adverse impact, preferably the NEPA
significance threshold, for when such an
assessment would be required.

Response: The Magnuson-Stevens Act
requires Federal action agencies to
consult with NMFS on any action that
may adversely affect EFH. The
requirement for an EFH Assessment is a
mechanism to improve the efficiency of
the consultation process. The level of
detail in the EFH Assessment should be
commensurate with the potential
impact. If the action’s impacts will be
minimal, then it may qualify for a GC
and no EFH Assessment would be
required.

Comment: One commenter criticized
NMFS for allowing the use of a
completed EFH Assessment for other
similar actions because of temporal and
spatial differences in adverse impacts
on EFH.

Response: The rule states that
completed EFH Assessments may be
used for other actions only if the
proposed action involves similar
impacts to EFH in the same geographic
area or a similar ecological setting.

36. Comments on the Establishment of
Timelines in the Consultation,
Recommendation, and Response
Processes

Comment: Several commenters sought
clarification on timelines for NMFS
action in consultation process. Some
commenters were concerned that the
consultation process would slow
projects. Others expressed concern that
NMFS would delay projects while
preparing their recommendations.

Response: The timelines presented in
the proposed rule have been clarified in
this rule. If an existing process is used
to meet the EFH consultation
requirement, NMFS will work within
that procedure’s specified timelines,
assuming that NMFS receives timely
notification of the action. NMFS has
clearly established timelines for
preparation and submission of its
recommendations during consultation.
For example, the interim final rule
requires NMFS to respond to Federal
action agencies within 30 days during
abbreviated consultation and within 60
days during expanded consultation.
Those timelines may be adjusted based
on mutual agreement between the action
agency and NMFS (e.g., a compressed
schedule for special situations).

Comment: Several commenters
suggested that NMFS should not extend
the time for the consultation process
without concurrence from the Federal
action agency.
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Response: That has always been
NMFS’s intent and the rule has been
modified to clarify that intent.

Comment: One commenter suggested
that NMFS extend the time required for
a Federal action agency to respond to a
NMFS recommendation from 30 to 90
days.

Response: The deadline for Federal
agency response is established in the
Magnuson-Stevens Act and can not be
extended by regulation.

Comment: One commenter stated that
the rule should clarify that if NMFS
does not respond to a Federal action
agency’s request for consultation, the
action agency may proceed with the
action.

Response: The rule states that Federal
action agencies will have fulfilled their
consultation requirement after submittal
of a complete EFH Assessment to
NMFS. The Magnuson-Stevens Act
requires Federal agencies to consult
with NMFS and NMFS is required to
provide recommendations as part of that
consultation. Federal agencies and
NMFS will follow the requirements of
the statute and the rule.

37. Comments on Supplemental
Consultation

Comment: Three commenters want
supplemental consultation deleted from
the interim final rule.

Response: NMFS reconsidered the
entire consultation process during its
analysis of comments received on the
proposed rule. The Agency concluded
that supplemental consultation is an
important element of the EFH rule. A
Federal action agency must reinitiate
consultation with NMFS if the agency
substantially revises its plans for an
action in a manner that may adversely
affect EFH or if new information
becomes available that affects the basis
for NMFS’ EFH conservation
recommendations. This rule clarifies the
language on supplemental consultation.

38. Comments on NMFS’ EFH
Conservation and Enhancement
Recommendations

Comments: Comments from several
industry interests and one Federal
agency urged NMFS not to recommend
measures that are impracticable, too
costly, or beyond the action agency’s
authority.

Response: NMFS will use scientific
assessments of impacts on EFH as the
basis for conservation
recommendations. NMFS agrees that its
recommendations should be practical
and cost-effective, but it is not NMFS’
statutory responsibility to conduct a
benefit/cost analysis or to do a public
interest test. NMFS expects that action

agencies will make their own decisions
about the practicality and economic
aspects of the EFH conservation
recommendations as part of their review
of proposed actions. NMFS will not
make recommendations that are beyond
the action agency’s authority.

39. Comment on Federal Action Agency
Response to NMFS EFH
Recommendations

Comment: One commenter stated that
NMFS has no statutory authority to
require Federal action agencies to
provide the scientific justification for
disagreeing with a NMFS EFH
conservation recommendation.

Response: As stated previously,
section 305(d) of the Magnuson-Stevens
Act gives the Secretary authority to
issue regulations to carry out any
provision of this Act. Therefore, NMFS
has the authority to issue regulations
detailing how Federal action agencies
should respond to NMFS’ EFH
recommendations. The requirement to
provide scientific justification applies to
disagreements over the anticipated
adverse effects of the proposed action
and elaborates on the requirements of
section 305(b)(4)(B) of the Magnuson-
Stevens Act that a Federal agency
explain its reasons for disagreeing with
the NMFS EFH conservation
recommendation. Federal action
agencies may also include discussions
of non-scientific issues (e.g., lack of
legal authority to carry out the
recommendation or economic in
feasibility) in their response.

40. Comments Regarding the
Interpretation of Anadromous

Comments: Several commenters were
confused by the use of the term
““anadromous fishery resource’ in the
rule and how such species and their
habitat are covered by the EFH mandate.

Response: NMFS included this
section in the rule to clarify the meaning
of the term *‘anadromous fishery
resource under a Council’s authority,”
as it applies to a Council’s commenting
responsibilities under section
305(b)(3)(B) of the Magnuson-Stevens
Act. Anadromous fish are treated
differently from other fishery resources
in the Magnuson-Stevens Act. Section 3
of the Magnuson-Stevens Act defines
““anadromous species’ as ‘‘fish which
spawn in fresh or estuarine waters of the
United States and which migrate to
ocean waters.” It further defines
“fishery resources” as ““‘any fishery, any
stock of fish, any species of fish, and
any habitat of fish.”” In §600.930(c)(4) of
this interim final rule, ‘‘an anadromous
fishery resource under a Council’s
authority” is described as an

anadromous species that inhabits waters
under the Council’s authority at some
time during its life. Although EFH is
identified only for species managed
under an FMP, the Magnuson-Stevens
Act requires Councils to comment on
any activity that is likely to
substantially affect the habitat of an
anadromous fishery resource under its
authority.

41. Comments on Extending the
Deadline for Councils To Submit FMP
Amendments to the Secretary

Comments: Several commenters asked
NMFS to extend the deadline for
Councils to submit EFH FMP
amendments to the Secretary one year
beyond the October 11, 1998 deadline.

Response: The Sustainable Fisheries
Act, Pub. L. 104-297, requires that each
Council submit to the Secretary
amendments to each of their FMPs to
comply with the amendments of the Act
by October 11, 1998. The Secretary does
not have the authority to extend this
statutory deadline through regulation.

42. Comment on How the NMFS
National Habitat Plan Relates to
Implementation of the EFH Mandate

Comment: One Council commented
that the rule should discuss the
relationship between the NMFS
National Habitat Plan (NHP) and the
EFH mandate of the Magnuson-Stevens
Act.

Response: The major themes of the
NHP: better integrate habitat and fishery
management; promote habitat
restoration as a routine part of fisheries
and habitat management; expand habitat
conservation to assess and manage
habitat degradation on a watershed
scale; expand understanding of the
interrelationships between habitat
quality and quantity and the healthy of
fisheries, are woven throughout the rule.

43. Comments on Consistency With
Coastal Zone Management Plans

Comments: Several state agencies
commented concerning consistency
with their states’ federally approved
Coastal Zone Management Programs
(CZMP). There was general agreement
that the intent of the rule was consistent
with CZMPs. Several of the state
agencies cautioned that the FMP
amendments and their site-specific
actions that result from compliance with
these regulations would require further
review for consistency.

Response: NMFS agrees with this
analysis. These regulations guide the
Councils in amending FMPs, and detail
procedures for NMFS, the Councils, and
Federal and state action agencies to use
in meeting the EFH requirements of the



Federal Register / Vol. 62, No. 244 / Friday, December 19, 1997 / Rules and Regulations

66547

Magnuson-Stevens Act. Analysis of the
effects of specific EFH amendments to
FMPs at this time would be purely
speculative; they are not reasonably
foreseeable. EFH amendments to FMPs
will be submitted to state coastal zone
agencies. CZMP consistency will be
determined for each FMP EFH section,
as is required for all Federal FMPs.

44. Comments on the EA Prepared for
the Rulemaking

Comments: Some non-fishing
industry commenters questioned the
preparation of an EA, rather than an
Environmental Impact Statement (EIS),
and the finding of no significant impact.

Response: In compliance with NEPA,
NMFS prepared an EA for the
regulations implementing EFH
requirements of the Magnuson-Stevens
Act. The environmental review process
led to the conclusion that this action
will not have a significant effect on the
human environment. The rule provides
guidelines to the Councils to assist them
in developing EFH sections in FMPs.
The rule itself does not establish any
new regulatory jurisdiction for NMFS or
the Councils over these habitats, but it
does provide procedures for NMFS, the
Councils, and Federal and state action
agencies to use in coordinating,
consulting, and providing
recommendations on actions that may
adversely affect EFH. NEPA
documentation will be undertaken for
each EFH FMP amendment, as is
currently done, to fully address FMP-
specific effects of EFH implementation.
Therefore, an EIS is not required by
section 102(2)(C) of NEPA or its
implementing regulations.

45. Comments on NMFS’ Determination
of Significance for the Purposes of E.O.
12866

Comments: One commenter disagreed
with NMFS’s determination that the
rule is not significant for purposes of
E.O. 12866 because NMFS did not
consider whether the proposed rule was
duplicative or inconsistent with existing
regulations, and interfered with actions
by other agencies. Another commenter
did not give the basis for its
disagreement.

Response: NMFS continues to believe
that the rule does not meet any of the
criteria for a significant regulatory
action established in E.O. 12866,
including those mentioned in the
comment. This rule establishes
procedures for coordination,
consultation, and recommendations to
other agencies on actions that may
adversely affect EFH. The consultations
will be fit into existing procedures
whenever possible, and when this is not

possible, will be fit into the other
agency'’s time frame for decision-
making. The EFH conservation
recommendations are not mandatory,
but will be part of the action agency’s
decision-making process. Therefore, the
rule does not meet E.O. 12866’s
requirements for significance.

46. Comments on NMFS’ Regulatory
Flexibility Act Determination

Comments: One commenter agreed
with NMFS that no regulatory flexibility
analysis needs to be prepared now, but
that regulations affecting EFH will be
subject to the analysis. Other
commenters disagreed with NMFS’
conclusion that the rule would not have
a significant economic impact on a
substantial number of small entities
engaged in non-fishing activities and
requested that NMFS prepare a
regulatory flexibility analysis.

Response: NMFS does not have
mandatory authority over non-fishing
interests. NMFS provides EFH
conservation recommendations to a
Federal or state action agency if their
action may adversely affect EFH. The
action agency considers the
recommendation in its decision-making
process and decides for itself whether it
will impose any requirements on the
entity seeking a permit or license and
assess any economic impact on small
entities. Additionally, the consultation
process itself should not impose any
additional burdens on small businesses
engaged in non-fishing activities
because the Federal action agency will
most likely use existing consultation/
environmental review procedures. If
there are no existing consultation
procedures, then the procedures in the
rule must be used by the Federal
agency. The information requested in
the rule is material that the action
agency already will need to make its
decision on issuing a permit or license.
Therefore, there will be no additional
burden on small businesses engaged in
non-fishing activities.

47. Comments on NMFS’ determination
That a Federalism Assessment is not
Required

Comments: Commenters expressed
the opinion that NMFS’ determination
is incorrect that this rule does not
include policies with federalism
implications requiring preparation of a
Federalism Assessment. This rule does
not contain policies that have a
substantial direct effect on the states, on
the relationship between the National
government and the states, or on the
distribution of power or responsibilities
among the various levels of government.
Some commenters stated that while EFH

conservation recommendations are not
mandatory, the states will be pressured
to comply with the recommendations.
One commenter stated that the process
to guide the agencies is mandatory and
therefore raises federalism issues. Other
commenters raised the concern that
because EFH may be identified in state
waters, and many adverse impacts may
occur there, a federalism assessment
should be prepared.

Response: NMFS disagrees with the
commenters and continues to take the
position that the rule does not contain
policies that have federalism
implications sufficient to warrant
preparation of a Federalism Assessment.
States are not required to consult with
NMFS on their actions that may
adversely affect EFH. As stated in the
Classification section of the rule, NMFS
EFH conservation recommendations are
not mandatory, and states are not
required to undertake action in any way
not of their own choosing.

48. Comments on NMFS Compliance
With the Paperwork Reduction Act

Comments: Two commenters
expressed their opinion that NMFS has
not complied with the Paperwork
Reduction Act (PRA) because the rule
neither displays an Office of
Management and Budget (OMB) control
number nor states that the rule is not
subject to OMB review. They stated that
the proposed rule is clearly a collection
of information subject to the PRA. They
claim that this will be a big burden on
many entities.

Response: Commenters correctly state
that the PRA requires OMB approval
before NMFS may require a collection of
information. However, they overlook the
regulatory definition of information in 5
CFR 1320.3(h)(4) stating that
information does not generally include
“facts or opinions submitted in response
to general solicitations of comments
from the public published in the
Federal Register * * * regardless of the
form * * *” The rule clearly fits the
regulatory exemption for information
and therefore is not subject to OMB
approval. As such, it does not need
either an OMB control number or a
statement that the rule is not a
collection of information.

49. Comments on Compliance With the
ESA

Comments: Two commenters stated
they think that promulgation of the rule
is an action that may affect listed
species, requiring consultation under
section 7(a)(2) of the ESA.

Response: NMFS complied with the
ESA by requesting the U.S. Fish and
Wildlife Service (FWS) and NMFS’
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office that handles ESA issues to concur
with its determination that the proposed
activity is not likely to adversely affect
listed species. Both responded to NMFS
stating their concurrence that the EFH
rule is not likely to adversely affect
listed species.

Changes From the Proposed Rule

The proposed rule contained
guidelines to the Councils and
procedures addressing the requirements
to coordinate, consult, and recommend
under the EFH provisions of the
Magnuson-Stevens Act. The guidelines
to the Councils will be in part 600
subpart J, but NMFS has determined
that the regulations on coordination,
consultation, and recommendation
should be moved to a separate subpart,
K. This provides easier access to the
regulations, clarification of purpose, and
still maintains their proximity to
subpart J so that the implications of EFH
designation are readily apparent. This is
not a substantive change from the
proposed rule.

NMPFS reorganized parts of the
coordination, consultation, and
recommendation procedures by
addressing use of existing procedures
before the regulatory requirements for
GCs, and abbreviated and expanded
consultation. The use of existing
procedures section includes more detail.
NMFS reordered this section and
expanded it in response to commenter’s
concerns that consultation could be
duplicative with existing consultation/
environmental review procedures.

Changes made are technical or
administrative in nature and clarify
intent or otherwise enhance
administration of the EFH process.
These changes are listed in the order
that they appear in the regulations;
grammatical or other minor changes are
not detailed. Unless otherwise
discussed, the rationale for why changes
were made from the proposed rule is
contained in the Comments and
Response section.

In §600.10, “aquatic” was added to
the interpretation of historically used
areas of EFH.

In §600.10, “the managed species’
contribution to”” was added to denote
that the healthy ecosystem is the local
ecosystem in which the managed
species participates.

In §600.805, references to the
consultation procedures required by the
Magnuson-Stevens Act have been
removed since these regulations have
been separated into a new subpart as
noted above.

In §600.805, a new paragraph was
added to describe the geographic scope
of EFH and clarify the relationship of

the regulations to Federal waters, state
waters, and extraterritorial waters.

Section §600.810 was changed to add
“Definitions and Word Usage” for terms
specific to this subpart; subsequent
sections were renumbered.

Section 600.815 was renumbered from
§600.810.

In §600.815, paragraph (a)(2)(i)(B),
the phrase ““the habitat requirements by
life stage, and the distribution and
characteristics of those habitats” was
added to be consistent with later
sections regarding information on the
habitat; the phase “‘but not limited to”
was added to emphasize that this list is
intended to be illustrative not
exhaustive; ‘“‘or formerly occupied’ was
added to correct the language to agree
with the definition of EFH.

In §600.815, paragraph (a)(2)(i)(C),
“should’” was substituted for “will be”
to emphasize that Councils should use
information from all levels that are
available.

In §600.815, paragraph (a)(2)(i)(C)(2),
“relative densities’”” was changed to
‘“density or relative abundance” as more
scientifically acceptable language;
‘““gear’” was changed to “methods” to
include different techniques using the
same gear.

In §600.815, paragraph (a)(2)(ii)(A),
the phrase “erring on the side of
inclusiveness” was deleted because it is
redundant with the concept of
identifying EFH in a “‘risk-averse
fashion.” Wording has been changed to
clarify that Level 1 information *‘should
be used to identify the geographic
range” of a species, Levels 2—4
information should be used to identify
EFH within that range. If only Level 1
data exist, appropriate analyses should
be used to identify EFH based on
utilization of habitats. The sentence,
“Councils must demonstrate that the
identification of EFH is based on the
best scientific information available,
consistent with national standard 2"
was added to clarify that Councils must
use all available information to focus
their identification of EFH.

In §600.815, paragraph (a)(2)(ii)(B),
references to populations recovering
from “‘declines’” were removed in favor
of the terms *‘overfished” or “‘rebuilding
the fishery,” which are more commonly
used fishery management terms. NMFS
added the phase “‘and habitat loss or
degradation may be contributing to the
species being identified as overfished”
to clarify that habitat limitations should
be considered when identifying historic
habitat as EFH. ““Once the fishery is no
longer considered overfished, the EFH
identification should be reviewed, and
the FMP amended, as appropriate’ was

added to clarify the dynamic nature of
EFH identification.

In §600.815, paragraph (a)(2)(ii)(C),
*‘aquatic areas” has been added to
clarify that the statutory definition
limits EFH to aquatic portions of
“critical habitat.”

In §600.815, paragraphs (a)(2)(ii)(D)
and (E), the phrase *‘a sustainable
fishery and the managed species’
contribution to a healthy ecosystem”
replaced ‘‘target production goal.”

In §600.815, paragraph (a)(2)(ii)(E),
the listing of ecological roles to be
considered in determining EFH has
been removed, these ecological factors
are considered broadly in the national
standards. Councils should address
these needs on a case-by-case basis.

In §600.815, paragraph (a)(2)(ii)(F),
“‘aquatic” is added to qualify “degraded
or inaccessible habitat” to clarify that
this is not intended to be dry land.

In §600.815, paragraphs (a)(3), (a)(4),
and (a)(5), have been reordered to
strengthen the connections between
EFH identification and description and
the management of fishing activities that
may adversely affect EFH as suggested
by commenters. Non-fishing activities
are addressed under § 600.815(a)(5).

In §600.815, paragraph (a)(3)(ii), the
phrase “fishing equipment” has
replaced “*fishing gear” to encompass all
sources of fishing-related adverse
impacts to EFH; the wording clarifies
that “best scientific data”” should be
used but that other “appropriate
information sources” should be
considered. The wording also clarifies
for the Councils that gear assessments
should include effects on all EFH types
potentially impacted (especially HAPC)
and Councils should evaluate relative
impacts.

In §600.815, paragraph (a)(3)(iii),
“identifiable” replaces ‘‘substantial.”
The phrase “and cumulative impacts
analysis” clarifies that fishing impacts
should be included in an analysis of
cumulative impacts on EFH.

In §600.815, paragraph (a)(3)(iv)
clarifies that consideration should be
given to long- and short-term benefits
and costs to both EFH and the fishery
when assessing management actions.
“EFH” is substituted for “‘the marine
ecosystem’” to improve consistency with
the Magnuson-Stevens Act.

In §600.815, paragraph (a)(4)(i) is
retitled ““Fishing equipment
restrictions.” NMFS replaced the list of
mixed general and specific examples of
fishing types with more general
examples of potential gear restrictions.

In §600.815, paragraph (a)(4)(ii),
wording was added to clarify that
“marine protected areas” can be used
for management of adverse effects on
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EFH, as well as research on fishing
equipment impacts; especially in HAPC.

In §600.815, paragraph (a)(5) is a
consolidation of § 600.810 (a)(3)
paragraphs (i) and (ii) from the proposed
rule.

In §600.815, paragraph (a)(5),
illustrative examples of “‘activities
which can adversely affect EFH”” were
made more consistent so that broad
actions, not industries potentially
causing those actions, were highlighted.
The phrases, “‘actions that contribute to
non-point source pollution and
sedimentation” and ““introduction of
potentially hazardous materials’ were
added for clarity in place of *“‘runoff”
and “placement of contaminated
material.”” The mapping provisions
specific to this section were moved from
the Cumulative Impacts Analysis
section of the proposed rule.

Section 600.815, paragraph (a)(6)(i),
clarifies that fishing effects as well as
non-fishing impacts on EFH should be
subject to cumulative impacts analysis,
separately and in concert. NMFS added
the term “feasible” to emphasize that a
cumulative impacts analysis may not be
possible because of technological or
other limitations. NMFS replaced the
phrase “‘natural stresses’” with “natural
adverse impacts’”. NMFS changed the
wording to avoid misinterpretation of
“ecological risk assessment” as a
formalized toxicological test.

In §600.815, paragraph (a)(6)(ii) was
split out from the cumulative impacts
section to emphasize cumulative
impacts from fishing and to highlight
that HAPCs should be examined for
cumulative effects.

In §600.815, paragraph (a)(6)(iii)
splits the mapping of cumulative
impacts into a separate paragraph.

In §600.815, paragraph (a)(6)(iv)
“‘Research needs,” was added to
emphasize that Councils should pursue
research efforts geared to understand
ecosystem and watershed effects on fish
populations and incorporate them into
their protection of EFH if they are
unable to conduct cumulative impacts
analyses.

In §600.815, paragraph (a)(7) was
renumbered from paragraph (a)(3)(iv)
and reordered. NMFS modified the
language to emphasize that the preferred
approach to EFH conservation should be
to avoid, minimize, or compensate for
adverse effects on EFH from specific
actions to focus EFH conservation
efforts. NMFS added “especially in
habitat areas of particular concern.”

In §600.815, paragraphs (a)(7)(ii)(A),
(B), (C), and (D) have been renumbered
from paragraphs (a)(3)(iv)(A-F) of the
proposed rule reflecting the
incorporation of the wording from

paragraph (a)(7)(ii)(A) (proposed rule)
into the previous paragraph mentioned,
and titles were generally modified for
grammatical consistency. Language was
added to clarify that conservation
measures presented in these paragraphs
are illustrative of measures that
Councils may consider to proactively or
reactively address past or present
adverse effects to conserve and enhance
EFH.

In §600.815, paragraph (a)(7)(iii)(A)
has been retitled ““Enhancement of
rivers, streams, and coastal areas.”
Paragraph (a)(3)(iv)(C) from the
proposed rule has been incorporated
into this paragraph. The phrase
“modification of operating procedures
for dikes and levees’ was added to
clarify that removal is not always the
preferred option for providing fish
passage. The final sentence in the
paragraph was added to emphasize
governmental planning in watershed
management.

In §600.815, paragraph (a)(7)(iii)(B),
“and quantity’’ has been added to the
title; and “providing appropriate in-
stream flow’” has been added to reflect
general options to apply to all regions.

In §600.815, paragraph (a)(7)(iii)(C),
“subsequent watershed” was deleted
from the title. Specific examples have
been replaced by more general examples
of watershed-scale conservation and
enhancement options.

In §600.815, paragraph (a)(7)(iii)(D),
the example has been deleted since it
may be only regionally applicable;
‘“(converting non-EFH to EFH)’’ was
added for clarity; “and degraded’ has
been added to clarify that such areas
may be appropriate for enhancement
through habitat creation; ‘“‘conversion”
was included as a synonym for
‘““creation;” “‘within an ecosystem
context’” has been added for clarity.

In §600.815, paragraph (a)(8), “and
their habitat” has been added to better
explain how prey species should be
addressed. Language was added to
explain why adverse impacts to prey
and prey habitat may be adverse
impacts to EFH.

In §600.815, paragraph (a)(9) has been
renumbered from paragraph (a)(7) of the
proposed rule and retitled
“Identification of habitat areas of
particular concern;” language has been
included to denote that HAPC might
include not only those areas especially
vulnerable to degradation, but those that
provide important ecological functions
for one or more managed species; the
paragraphs have been renumbered after
the inclusion of paragraph (i), The
importance of the ecological function
provided by the habitat.

In §600.815, paragraph (a)(10) has
been renumbered from paragraph (a)(8)
of the proposed rule; “cumulative
impacts from fishing,” “priority,” *‘and
a schedule for obtaining that
information” have been added;
“equipment” replaced “‘gear;”
“maintaining a sustainable fishery and
the managed species’ contribution to a
healthy ecosystem” replaces “‘reaching
target long-term production levels.” All
of these changes were made to ensure
that this section is consistent with other
parts of the rule.

In §600.815, paragraph (a)(11) has
been renumbered from paragraph (a)(9)
of the proposed rule; “including an
update of the equipment assessment
originally conducted pursuant to
paragraph (a)(3)(ii) of this section” has
been added, as has been “This
information should be reviewed as part
of the annual Stock Assessment and
Fishery Evaluation (SAFE) report
prepared pursuant to § 600.315(e)”” and
“‘complete.”

In §600.815, paragraph (c), language
has been added to clarify that NMFS
EFH FMP recommendations may
include “‘other appropriate
information.” Language was added to
acknowledge differences between
Council procedures in preparing FMPs
and to assure the flexibility to work
within each process.

In §600.815, paragraph (d) has been
added to encourage coordination with
other fishery management authorities.

The consultation, coordination, and
recommendation provisions in the
proposed rule have been separated out
into a new subpart K of part 600.

Sections 600.905, 600.915, 600.920,
600.925, and 600.930 have been
reorganized from the proposed rule’s
§600.815 to provide better access and
understanding to the provisions. Each of
the provisions that applies to a different
part of the Magnuson-Stevens Act has
been separated into a different section to
highlight the different requirements in
response to many commenters who
failed to recognize the distinctions
between coordination, consultation, and
commenting (or providing
recommendations) and the entities
involved in each process.

Section 600.905 has been added to
clarify the intent of these provisions in
promoting the protection of EFH in the
review of Federal and state actions that
may adversely affect EFH.

Section 600.905(c) has been revised
adding language to emphasize
cooperation between Councils and
NMEFS in all phases of EFH
implementation. The clarification that
“NMFS and the Councils also have the
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authority to act independently.” has
been added.

Section 600.910 has been added for
definitions and word usage that apply to
this subpart.

Section 600.915 has been renumbered
and expanded to provide the details of
the coordination between NMFS and
other action agencies and to indicate
that NMFS will take a proactive
approach in promoting the conservation
of EFH.

Section 600.920 has been revised to
combine all sections of the Federal
agency consultation provisions in a
more organized fashion. The proposed
rule recommended incorporation of EFH
consultations with other existing
environmental reviews, but this was
overlooked by some commenters. These
sections clarify the details of
appropriate consultation and emphasize
that NMFS’ preference is for
consultations to occur within existing
consultation/environmental review
procedures, whenever possible.

Section 600.920, paragraphs (a) (1)
and (2) were added to provide specific
information on which Federal actions
require consultation, and the use of
programmatic consultation.

In §600.920, paragraph (d), language
has been added to clarify that “other
appropriate sources of information may
also be considered” when evaluating the
effects of a proposed action on EFH.

In §600.920, paragraph (f)(1),
“minimal’ has been changed to ‘““no
more” than minimal.

Section 600.920, paragraph (f)(2)(ii)
clarifies the requirements for tracking
actions included in General
Concurrences.

Section 600.920, paragraph (f)(2)(iv)
explains that in HAPC, activities will be
held to a greater level of scrutiny before
being granted a General Concurrence.

In §600.920, paragraph (f)(4), “if
appropriate” has been added.

Section 600.920, paragraph (g)(1) has
been rewritten to improve clarity.

Section §600.920, paragraph
(9)(2)(iv), has been moved from the
Additional information section.

In §600.920, paragraph (g)(3)(iv),
“particularly when an action is non-
water dependent” has been added to
emphasize alternatives when an action
is not water dependent.

In §600.920, paragraph (h)(1) contains
additional criteria to determine when
abbreviated consultation is appropriate.

In §600.920, paragraph (h)(2), ‘“must”
was changed to “‘should” and language
was added to clarify when notification
should be sent to a Council.

In §600.920, paragraph (h)(5),
language on combining EFH
Assessments with other environmental

reviews was deleted because the same
concept is included in § 600.920(e)(2).

In §600.920, paragraph (i)(1) contains
additional explanation of the intent of
expanded consultation and criteria to
determine when expanded consultation
is appropriate.

In §600.920, paragraph (i)(3) provides
additional clarification regarding NMFS’
response to Federal agencies during
expanded consultation.

In §600.920, paragraph (i)(4) clarifies
that there is flexibility in the schedules
for consultation; “‘or emergency
situation’ has been added, and the
NMFS deadline has been changed from
90 to 60 days.

In §600.920, paragraph (i)(5), ‘“must”
has been changed to ‘‘should.”

Section 600.920, paragraph (j)(2) has
been retitled *“Further review of
decisions inconsistent with NMFS or
Council recommendations’ from
“Dispute resolution;” language has been
added to describe actions available in
the case when an action agency’s
decision is inconsistent with NMFS or
the Council’s EFH conservation
recommendations.

Section 600.920, paragraph (j)(1) has
been rewritten to improve clarity.

In §600.925, paragraph (c), “use
existing coordination procedures under
statutes such as the Coastal Zone
Management Act or establish new’” and
other language has been added to
further encourage the use of existing
procedures to coordinate with state
agencies, and to encourage sharing
information with states.

In §600.925, paragraph (a), language
has been added stating that NMFS will
not make recommendations beyond a
Federal agency’s authority.

In §600.925, paragraph (b) has been
added to clarify the relationship
between Federal consultation and
providing EFH conservation
recommendation to Federal agencies.

Classification

The Assistant Administrator for
Fisheries (AA), NMFS, has determined
that this interim final rule is consistent
with the Magnuson-Stevens Act and
other applicable laws.

NMFS prepared an EA for this interim
final rule, and the AA concluded that
there will be no significant impact on
the human environment as a result of
this rule. The regulations contain
guidelines to the Councils for amending
FMPs in accordance with the EFH
requirements of the Magnuson-Stevens
Act, and procedures to be used by
NMFS, the Councils, and Federal and
state action agencies to satisfy the
coordination, consultation, and
recommendation requirements of the

Magnuson-Stevens Act. Any specific
effects on the human environment will
be addressed in NEPA documents
prepared for individual FMP provisions
that are prepared pursuant to this rule.
A copy of the EA is available from
NMFS (see ADDRESSES).

This interim final rule has been
determined to be not significant for the
purposes of E.O. 12866. Each EFH
amendment to an existing FMP and all
new FMPs will contain detailed
analyses of the benefits and costs of the
management programs under
consideration, to ensure compliance
with E.O. 12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities. NMFS
received comments regarding this
certification. As addressed earlier,
NMFS’ consideration of these comments
did not cause it to change its
determination regarding the
certification. This rule establishes
guidelines for Councils to identify and
describe EFH, including adverse
impacts, and conservation and
enhancement measures. The regulations
require that the Councils conduct
assessments of the effects of fishing on
EFH within their jurisdiction. The
Magnuson-Stevens Act requires the
Councils to examine their existing FMPs
and all future FMPs and amend them as
required to comply with the EFH
guidelines in this rule. These guidelines
are intended to provide direction on
compliance with the EFH provisions
and in themselves, do not have the force
of law. Should Councils establish
regulations on fishing as a result of the
guidelines and the assessment of fishing
equipment, that action may affect small
entities and could be subject to the
requirement to prepare a Regulatory
Flexibility analysis at the time they are
proposed. Any future effects on small
entities that may eventually result from
amendments to FMPs to bring them into
compliance with the Magnuson-Stevens
Act would be speculative at this time.
Finally, the consultation procedures
establish a process for NMFS to provide
conservation recommendations to
Federal and state action agencies.
However, because compliance with
NMFS recommendations is not
mandatory, any effects on small
businesses would be speculative. As a
result, a regulatory flexibility analysis
was not prepared.

For the purposes of E.O. 12612, the
AA has determined that this interim
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final rule does not include policies that
have federalism implications sufficient
to warrant preparation of a Federalism
Assessment. This rule establishes
procedures for coordination between the
states and NMFS or the Councils in
situations where state action may
adversely impact EFH. The rule states
that, in such circumstances, NMFS or
the Councils would furnish the state
with EFH recommendations. NMFS EFH
conservation recommendations are not
mandatory, and the states are not
required to expend funds in a way not
of their own choosing.
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Dated: December 15, 1997.

David L. Evans,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons stated in the
preamble, the National Marine Fisheries
Service amends 50 CFR part 600 as
follows:

PART 600—[AMENDED]

1. The authority citation for part 600
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. Section 600.10 is amended by
adding the definition for “Essential fish
habitat”, in alphabetical order, to read
as follows:

§600.10 Definitions.
* * * * *

Essential fish habitat (EFH) means
those waters and substrate necessary to
fish for spawning, breeding, feeding, or
growth to maturity. For the purpose of

interpreting the definition of essential
fish habitat: Waters include aquatic
areas and their associated physical,
chemical, and biological properties that
are used by fish and may include
aquatic areas historically used by fish
where appropriate; substrate includes
sediment, hard bottom, structures
underlying the waters, and associated
biological communities; necessary
means the habitat required to support a
sustainable fishery and the managed
species’ contribution to a healthy
ecosystem; and ‘“‘spawning, breeding,
feeding, or growth to maturity” covers a
species’ full life cycle.
* * * * *

3. New subparts J and K are added to

part 600 to read as follows:
* * * * *

Subpart J—Essential Fish Habitat (EFH)

600.805 Purpose and scope.

600.810 Definitions and word usage.

600.815 Contents of Fishery Management
Plans.

Subpart K—EFH Coordination,

Consultation, and Recommendations

600.905 Purpose, scope, and NMFS/Council
cooperation.

600.910 Definitions and word usage.

600.915 Coordination for the conservation
and enhancement of EFH.

600.920 Federal agency consultation with
the Secretary.

600.925 NMFS EFH conservation
recommendations to Federal and state
agencies.

600.930 Council comments and
recommendations to Federal and state
agencies.

Subpart J—Essential Fish Habitat
(EFH)

§600.805 Purpose and scope.

(a) Purpose. This subpart provides
guidelines for Councils and the
Secretary to use in adding the required
provision on EFH to an FMP, i.e.,
description and identification of
essential fish habitat (EFH), adverse
impacts on EFH (including minimizing,
to the extent practicable, adverse
impacts from fishing), and actions to
conserve and enhance EFH.

(b) Scope—(1) Species covered. An
EFH provision in an FMP must include
all fish species in the FMU. A Council
may describe, identify, and protect the
habitat of species not in an FMU;
however, such habitat may not be
considered EFH for the purposes of
sections 303(a)(7) and 305(b) of the
Magnuson-Stevens Act.

(2) Geographic. EFH may be described
and identified in waters of the United
States, as defined in 33 CFR 328.3 and
the exclusive economic zone, as defined
in §600.10. Councils may describe,

identify, and protect habitats of
managed species beyond the exclusive
economic zone; however, such habitat
may not be considered EFH for the
purposes of section 303(a)(7) and 305(b)
of the Magnuson-Stevens Act. Activities
that may adversely impact such habitat
can be addressed through any process
conducted in accordance with
international agreements between the
United States and the foreign nation(s)
undertaking or authorizing the action.

§600.810 Definitions and word usage.

(a) Definitions. In addition to the
definitions in the Magnuson-Stevens
Act and §600.10, the terms in this
subpart have the following meanings:

Adverse effect means any impact
which reduces quality and/or quantity
of EFH. Adverse effects may include
direct (e.g., contamination or physical
disruption), indirect (e.g., loss of prey,
or reduction in species’ fecundity), site-
specific or habitat-wide impacts,
including individual, cumulative, or
synergistic consequences of actions.

Council includes the Secretary, as
applicable, when preparing Secretarial
FMPs or amendments under sections
304(c) and (g) of the Magnuson-Stevens
Act.

Ecosystem means communities of
organisms interacting with one another
and with the chemical and physical
factors making up their environment.

Habitat areas of particular concern
means those areas of EFH identified
pursuant to § 600.815(a)(9).

Healthy ecosystem means an
ecosystem where ecological productive
capacity is maintained, diversity of the
flora and fauna is preserved, and the
ecosystem retains the ability to regulate
itself. Such an ecosystem should be
similar to comparable, undisturbed,
ecosystems with regard to standing
crop, productivity, nutrient dynamics,
trophic structure, species richness,
stability, resilience, contamination
levels, and the frequency of diseased
organisms.

Overfished means any stock or stock
complex, the status of which is reported
as overfished by the Secretary pursuant
to §304(e)(1) of the Magnuson-Stevens
Act.

(b) Word usage. The terms “must”,
“shall”’, “should”, “may”, “may not”,
“will”’, “could”, and ‘“‘can’, are used in
the same manner as in § 600.305(c).

§600.815 Contents of Fishery
Management Plans.

(a) Mandatory contents—(1) Habitat
requirements by life history stage. FMPs
must describe EFH in text and with
tables that provide information on the
biological requirements for each life
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history stage of the species. These tables
should summarize all available
information on environmental and
habitat variables that control or limit
distribution, abundance, reproduction,
growth, survival, and productivity of the
managed species. Information in the
tables should be supported with
citations.

(2) Description and identification of
EFH—(i) Information requirements. (A)
An initial inventory of available
environmental and fisheries data
sources relevant to the managed species
should be used in describing and
identifying EFH. This inventory should
also help to identify major species-
specific habitat data gaps. Deficits in
data availability (i.e., accessibility and
application of the data) and in data
quality (including considerations of
scale and resolution; relevance; and
potential biases in collection and
interpretation) should be identified.

(B) To identify EFH, basic information
is needed on current and historic stock
size, the geographic range of the
managed species, the habitat
requirements by life history stage, and
the distribution and characteristics of
those habitats. Information is also
required on the temporal and spatial
distribution of each major life history
stage (defined by developmental and
functional shifts). Since EFH should be
identified for each major life history
stage, data should be collected on, but
not limited to, the distribution, density,
growth, mortality, and production of
each stage within all habitats occupied,
or formerly occupied, by the species.
These data should be obtained from the
best available information, including
peer-reviewed literature, data reports
and “‘gray” literature, data files of
government resource agencies, and any
other sources of quality information.

(C) The following approach should be
used to gather and organize the data
necessary for identifying EFH.
Information from all levels should be
used to identify EFH. The goal of this
procedure is to include as many levels
of analysis as possible within the
constraints of the available data.
Councils should strive to obtain data
sufficient to describe habitat at the
highest level of detail (i.e., Level 4).

(1) Level 1: Presence/absence
distribution data are available for some
or all portions of the geographic range
of the species. At this level, only
presence/absence data are available to
describe the distribution of a species (or
life history stage) in relation to potential
habitats. Care should be taken to ensure
that all potential habitats have been
sampled adequately. In the event that
distribution data are available for only

portions of the geographic area occupied
by a particular life history stage of a
species, EFH can be inferred on the
basis of distributions among habitats
where the species has been found and
on information about its habitat
requirements and behavior.

(2) Level 2: Habitat-related densities
of the species are available. At this
level, quantitative data (i.e., density or
relative abundance) are available for the
habitats occupied by a species or life
history stage. Because the efficiency of
sampling methods is often affected by
habitat characteristics, strict quality
assurance criteria should be used to
ensure that density estimates are
comparable among methods and
habitats. Density data should reflect
habitat utilization, and the degree that a
habitat is utilized is assumed to be
indicative of habitat value. When
assessing habitat value on the basis of
fish densities in this manner, temporal
changes in habitat availability and
utilization should be considered.

(3) Level 3: Growth, reproduction, or
survival rates within habitats are
available. At this level, data are
available on habitat-related growth,
reproduction, and/or survival by life
history stage. The habitats contributing
the most to productivity should be those
that support the highest growth,
reproduction, and survival of the
species (or life history stage).

(4) Level 4: Production rates by
habitat are available. At this level, data
are available that directly relate the
production rates of a species or life
history stage to habitat type, quantity,
quality, and location. Essential habitats
are those necessary to maintain fish
production consistent with a sustainable
fishery and the managed species’
contribution to a healthy ecosystem.

(ii) EFH determination. (A) The
information obtained through the
analysis in paragraph (a)(2)(i) of this
section will allow Councils to assess the
relative value of habitats. Councils
should interpret this information in a
risk-averse fashion, to ensure adequate
areas are protected as EFH of managed
species. Level 1 information, if
available, should be used to identify the
geographic range of the species. Level 2
through 4 information, if available,
should be used to identify the habitats
valued most highly within the
geographic range of the species. If only
Level 1 information is available,
presence/absence data should be
evaluated (e.g., using a frequency of
occurrence or other appropriate
analysis) to identify those habitat areas
most commonly used by the species.
Avreas so identified should be
considered essential for the species.

However, habitats of intermediate and
low value may also be essential,
depending on the health of the fish
population and the ecosystem. Councils
must demonstrate that the best scientific
information available was used in the
identification of EFH, consistent with
national standard 2, but other data may
also be used for the identification.

(B) If a species is overfished, and
habitat loss or degradation may be
contributing to the species being
identified as overfished, all habitats
currently used by the species should be
considered essential in addition to
certain historic habitats that are
necessary to support rebuilding the
fishery and for which restoration is
technologically and economically
feasible. Once the fishery is no longer
considered overfished, the EFH
identification should be reviewed, and
the FMP amended, if appropriate.

(C) EFH will always be greater than or
equal to aquatic areas that have been
identified as “critical habitat” for any
managed species listed as threatened or
endangered under the Endangered
Species Act.

(D) Where a stock of a species is
considered to be healthy, then EFH for
the species should be a subset of all
existing habitat for the species.

(E) Ecological relationships among
species and between the species and
their habitat require, where possible,
that an ecosystem approach be used in
determining the EFH of a managed
species or species assemblage. The
extent of the EFH should be based on
the judgment of the Secretary and the
appropriate Council(s) regarding the
quantity and quality of habitat that is
necessary to maintain a sustainable
fishery and the managed species’
contribution to a healthy ecosystem.

(F) If degraded or inaccessible aquatic
habitat has contributed to the reduced
yields of a species or assemblage, and in
the judgment of the Secretary and the
appropriate Council(s), the degraded
conditions can be reversed through such
actions as improved fish passage
techniques (for fish blockages),
improved water quality or quantity
measures (removal of contaminants or
increasing flows), and similar measures
that are technologically and
economically feasible, then EFH should
include those habitats that would be
essential to the species to obtain
increased yields.

(iii) EFH Mapping Requirements. The
general distribution and geographic
limits of EFH for each life history stage
should be presented in FMPs in the
form of maps. Ultimately, these data
should be incorporated into a
geographic information system (GIS) to
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facilitate analysis and presentation.
These maps may be presented as fixed
in time and space, but they should
encompass all appropriate temporal and
spatial variability in the distribution of
EFH. If the geographic boundaries of
EFH change seasonally, annually, or
decadally, these changing distributions
need to be represented in the maps.
Different types of EFH should be
identified on maps along with areas
used by different life history stages of
the species. The type of information
used to identify EFH should be included
in map legends, and more detailed and
informative maps should be produced
as more complete information about
population responses (e.g., growth,
survival, or reproductive rates) to
habitat characteristics becomes
available. Where the present
distribution or stock size of a species or
life history stage is different from the
historical distribution or stock size, then
maps of historical habitat boundaries
should be included in the FMP, if
known. The EFH maps are a means to
visually present the EFH described in
the FMP. If the maps identifying EFH
and the information in the description
of EFH differ, the description is
ultimately determinative of the limits of
EFH.

(3) Fishing activities that may
adversely affect EFH. (i) Adverse effects
from fishing may include physical,
chemical, or biological alterations of the
substrate, and loss of, or injury to,
benthic organisms, prey species and
their habitat, and other components of
the ecosystem.

(ii) FMPs must include management
measures that minimize adverse effects
on EFH from fishing, to the extent
practicable, and identify conservation
and enhancement measures. The FMP
must contain an assessment of the
potential adverse effects of all fishing
equipment types used in waters
described as EFH. This assessment
should consider the relative impacts of
all fishing equipment types used in EFH
on different types of habitat found
within EFH. Special consideration
should be given to equipment types that
will affect habitat areas of particular
concern. In completing this assessment,
Councils should use the best scientific
information available, as well as other
appropriate information sources, as
available. Included in this assessment
should be consideration of the
establishment of research closure areas
and other measures to evaluate the
impact of any fishing activity that
physically alters EFH.

(iii) Councils must act to prevent,
mitigate, or minimize any adverse
effects from fishing, to the extent

practicable, if there is evidence that a
fishing practice is having an identifiable
adverse effect on EFH, based on the
assessment conducted pursuant to
paragraph (a)(3)(ii) of this section and/
or the cumulative impacts analysis
conducted pursuant to paragraph
(a)(6)(ii) of this section.

(iv) In determining whether it is
practicable to minimize an adverse
effect from fishing, Councils should
consider whether, and to what extent,
the fishing activity is adversely
impacting EFH, including the fishery;
the nature and extent of the adverse
effect on EFH; and whether the
management measures are practicable,
taking into consideration the long and
short-term costs as well as benefits to
the fishery and its EFH, along with other
appropriate factors, consistent with
national standard 7.

(4) Options for managing adverse
effects from fishing. Fishery
management options may include, but
are not limited to:

(i) Fishing equipment restrictions.
These options may include, but are not
limited to: Seasonal and area
restrictions on the use of specified
equipment; equipment modifications to
allow escapement of particular species
or particular life stages (e.g., juveniles);
prohibitions on the use of explosives
and chemicals; prohibitions on
anchoring or setting equipment in
sensitive areas; and prohibitions on
fishing activities that cause significant
physical damage in EFH.

(i) Time/area closures. These actions
may include, but are not limited to:
Closing areas to all fishing or specific
equipment types during spawning,
migration, foraging, and nursery
activities; and designating zones for use
as marine protected areas to limit
adverse effects of fishing practices on
certain vulnerable or rare areas/species/
life history stages, such as those areas
designated as habitat areas of particular
concern.

(iii) Harvest limits. These actions may
include, but are not limited to, limits on
the take of species that provide
structural habitat for other species
assemblages or communities, and limits
on the take of prey species.

(5) Identification of Non-fishing
related activities that may adversely
affect EFH. FMPs must identify
activities that have the potential to
adversely affect EFH quantity or quality,
or both. Broad categories of activities
which can adversely affect EFH include,
but are not limited to: Dredging, fill,
excavation, mining, impoundment,
discharge, water diversions, thermal
additions, actions that contribute to
non-point source pollution and

sedimentation, introduction of
potentially hazardous materials,
introduction of exotic species, and the
conversion of aquatic habitat that may
eliminate, diminish, or disrupt the
functions of EFH. An FMP should
describe the EFH most likely to be
adversely affected by these or other
activities. For each activity, the FMP
should describe known and potential
adverse impacts to EFH. The
descriptions should explain the
mechanisms or processes that may
cause the adverse effects and how these
may affect habitat function. A GIS or
other mapping system should be used to
support analyses of data. Maps
geographically depicting impacts
identified in this paragraph should be
included in an FMP.

(6) Cumulative impacts analysis—(i)
Analysis. To the extent feasible and
practicable, FMPs should analyze how
fishing and non-fishing activities
influence habitat function on an
ecosystem or watershed scale. This
analysis should describe the ecosystem
or watershed, the dependence of the
managed species on the ecosystem or
watershed, especially EFH; and how
fishing and non-fishing activities,
individually or in combination, impact
EFH and the managed species, and how
the loss of EFH may affect the
ecosystem. An assessment of the
cumulative and synergistic effects of
multiple threats, including the effects of
natural stresses (such as storm damage
or climate-based environmental shifts),
and an assessment of the ecological
risks resulting from the impact of those
threats on the managed species’ habitat
should also be included. For the
purposes of this analysis, cumulative
impacts are impacts on the environment
that result from the incremental impact
of an action when added to other past,
present, and reasonably foreseeable
future actions, regardless of who
undertakes such actions. Cumulative
impacts can result from individually
minor, but collectively significant
actions taking place over a period of
time.

(ii) Cumulative impacts from fishing.
In addressing the impacts of fishing on
EFH, Councils should also consider the
cumulative impacts of multiple fishing
practices and non-fishing activities on
EFH, especially, on habitat areas of
particular concern. Habitats that are
particularly vulnerable to specific
fishing equipment types should be
identified for possible designation as
habitat areas of particular concern.

(iii) Mapping cumulative impacts. A
GIS or other mapping system should be
used to support analyses of data. Maps
depicting data documenting cumulative
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impacts identified in this paragraph
should be included in an FMP.

(iv) Research needs. If completion of
these analyses is not feasible or
practicable for every ecosystem or
watershed within an area identified as
EFH, Councils should, in consultation
with NMFS, identify in the FMP priority
research areas to allow these analyses to
be completed. Councils should include
a schedule for completing such
research. Such schedule of priority
research areas should be combined with
the research needs identified pursuant
to paragraph (a)(10) of this section.

(7) Conservation and enhancement—
(i) Contents of FMPs. FMPs must
describe options to avoid, minimize, or
compensate for the adverse effects
identified pursuant to paragraphs (a) (5)
and (6) of this section and promote the
conservation and enhancement of EFH,
especially in habitat areas of particular
concern.

(ii) General conservation and
enhancement recommendations.
Generally, non-water dependent actions
should not be located in EFH if such
actions may have adverse impacts on
EFH. Activities that may result in
significant adverse affects on EFH,
should be avoided where less
environmentally harmful alternatives
are available. If there are no alternatives,
the impacts of these actions should be
minimized. Environmentally sound
engineering and management practices
should be employed for all actions
which may adversely affect EFH.
Disposal or spillage of any material
(dredge material, sludge, industrial
waste, or other potentially harmful
materials) which would destroy or
degrade EFH should be avoided. If
avoidance or minimization is not
possible, or will not adequately protect
EFH, compensatory mitigation to
conserve and enhance EFH should be
recommended. FMPs may recommend
proactive measures to conserve or
enhance EFH. When developing
proactive measures, Councils may
develop a priority ranking of the
recommendations to assist Federal and
state agencies undertaking such
measures.

(iii) Conservation and enhancement
options. FMPs should provide a variety
of options to conserve or enhance EFH,
which may include, but are not limited
to:

(A) Enhancement of rivers, streams,
and coastal areas. EFH located in, or
influenced by, rivers, streams, and
coastal areas may be enhanced by
reestablishing endemic trees or other
appropriate native vegetation on
adjacent riparian areas; restoring natural
bottom characteristics; removing

unsuitable material from areas affected
by human activities; or adding gravel or
substrate to stream areas to promote
spawning. Adverse effects stemming
from upland areas that influence EFH
may be avoided or minimized by
employing measures such as, but not
limited to, erosion control, road
stabilization, upgrading culverts,
removal or modification of operating
procedures of dikes or levees to allow
for fish passage, structural and
operation measures at dams for fish
passage and habitat protection, or
improvement of watershed
management. Initiation of Federal, state,
or local government planning processes
to restore watersheds associated with
such rivers, streams, or coastal areas
may also be recommended.

(B) Water quality and quantity. This
category of options may include use of
best land management practices for
ensuring compliance with water quality
standards at state and Federal levels,
improved treatment of sewage, proper
disposal of waste materials, and
providing appropriate in-stream flow.

(C) Watershed analysis and planning.
This may include encouraging local and
state efforts to minimize destruction/
degradation of wetlands, restore and
maintain the ecological health of
watersheds, and encourage restoration
of native species. Any analysis of
options should consider natural
variability in weather or climatic
conditions.

(D) Habitat creation. Under
appropriate conditions, habitat creation
(converting non-EFH to EFH) may be
considered as a means of replacing lost
or degraded EFH. However, habitat
conversion at the expense of other
naturally functioning systems must be
justified within an ecosystem context.

(8) Prey species. Loss of prey is an
adverse effect on EFH and a managed
species, because one component of EFH
is that it be necessary for feeding.
Therefore, actions that reduce the
availability of a major prey species,
either through direct harm or capture, or
through adverse impacts to the prey
species’ habitat that are known to cause
a reduction in the population of the
prey species may be considered adverse
effects on a managed species and its
EFH. FMPs should identify the major
prey species for the species in the FMU
and generally describe the location of
prey species’ habitat. Actions that cause
a reduction of the prey species
population, including where there exists
evidence that adverse effects to habitat
of prey species is causing a decline in
the availability of the prey species,
should also be described and identified.
Adverse effects on prey species and

their habitats may result from fishing
and non-fishing activities.

(9) Identification of habitat areas of
particular concern. FMPs should
identify habitat areas of particular
concern within EFH. In determining
whether a type, or area of EFH is a
habitat area of particular concern, one or
more of the following criteria must be
met:

(i) The importance of the ecological
function provided by the habitat.

(ii) The extent to which the habitat is
sensitive to human-induced
environmental degradation.

(iii) Whether, and to what extent,
development activities are, or will be,
stressing the habitat type.

(iv) The rarity of the habitat type.

(10) Research and information needs.
Each FMP should contain
recommendations, preferably in priority
order, for research efforts that the
Councils and NMFS view as necessary
for carrying out their EFH management
mandate. The need for additional
research is to make available sufficient
information to support a higher level of
description and identification of EFH
under paragraph (a)(2)(i) of this section.
Additional research may also be
necessary to identify and evaluate actual
and potential adverse effects on EFH,
including, but not limited to, direct
physical alteration; impaired habitat
quality/functions; cumulative impacts
from fishing; or indirect adverse effects
such as sea level rise, global warming
and climate shifts; and non-equipment
related fishery impacts. The Magnuson-
Stevens Act specifically identifies the
effects of fishing as a concern. The need
for additional research on the effects of
fishing equipment on EFH and a
schedule for obtaining that information
should be included in this section of the
FMP. If an adverse effect on EFH is
identified and determined to be an
impediment to maintaining a
sustainable fishery and the managed
species’ contribution to a healthy
ecosystem, then the research needed to
quantify and mitigate that effect should
be identified in this section.

(11) Review and revision of EFH
components of FMPs. Councils and
NMFS should periodically review the
EFH components of FMPs, including an
update of the equipment assessment
originally conducted pursuant to
paragraph (a)(3)(ii) of this section. Each

EFH FMP amendment should include a
provision requiring review and update
of EFH information and preparation of
a revised FMP amendment if new
information becomes available. The
schedule for this review should be
based on an assessment of both the
existing data and expectations when
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new data will become available. This
information should be reviewed as part
of the annual Stock Assessment and
Fishery Evaluation (SAFE) report
prepared pursuant to § 600.315(e). A
complete review of information should
be conducted as recommended by the
Secretary, but at least once every 5
years.

(b) Optional components. An FMP
may include a description and
identification of the habitat of species
under the authority of the Council, even
if not contained in the FMU. However,
such habitat may not be EFH. This
subpart does not change a Council’s
ability to implement management
measures for a managed species for the
protection of another species.

(c) Development of EFH
recommendations. After reviewing the
best available scientific information, as
well as other appropriate information,
and in consultation with the Councils,
participants in the fishery, interstate
commissions, Federal agencies, state
agencies, and other interested parties,
NMFS will develop written
recommendations for the identification
of EFH for each FMP. In recognition of
the different approaches to FMP
development taken by each Council, the
NMFS EFH recommendations may
constitute a review of a draft EFH
document developed by a Council, or
may include suggestions for a draft EFH
FMP amendment and may precede the
Council’s development of such
documents, as appropriate. In both
cases, prior to submitting a written EFH
identification recommendation to a
Council for an FMP, the draft
recommendation will be made available
for public review and at least one public
meeting will be held. NMFS will work
with the affected Council(s) to conduct
this review in association with
scheduled public Council meetings
whenever possible. The review may be
conducted at a meeting of the Council
committee responsible for habitat issues
or as a part of a full Council meeting.
After receiving public comment, NMFS
will revise its draft recommendations, as
appropriate, and forward a final written
recommendation and comments to the
Council(s).

(d) Relationship to other fishery
management authorities. Councils are
encouraged to coordinate with state and
interstate fishery management agencies
where Federal fisheries affect state and
interstate managed fisheries or where
state or interstate fishery regulations
affect the management of Federal
fisheries. Where a state or interstate
fishing activity adversely impacts EFH,
NMFS will consider that action to be an
adverse effect on EFH pursuant to

paragraph (a)(5) of this section and will
provide EFH conservation
recommendations to the appropriate
state or interstate fishery management
agency on that activity.

Subpart K—EFH Coordination,
Consultation, and Recommendations

§600.905 Purpose and scope and NMFS/
Council cooperation.

(a) Purpose. These procedures address
the coordination, consultation, and
recommendation requirements of
sections 305(b)(1)(D) and 305(b)(2—4) of
the Magnuson-Stevens Act. The purpose
of these procedures is to promote the
protection of EFH in the review of
Federal and state actions that may
adversely affect EFH.

(b) Scope. Section 305(b)(1)(D) of the
Magnuson-Stevens Act requires the
Secretary to coordinate with, and
provide information to, other Federal
agencies regarding the conservation and
enhancement of EFH. Section 305(b)(2)
requires all Federal agencies to consult
with the Secretary on all actions, or
proposed actions, authorized, funded, or
undertaken by the agency, that may
adversely affect EFH. Sections 305(b) (3)
and (4) direct the Secretary and the
Councils to provide comments and EFH
conservation recommendations to
Federal or state agencies on actions that
affect EFH. Such recommendations may
include measures to avoid, minimize,
mitigate, or otherwise offset adverse
effects on EFH resulting from actions or
proposed actions authorized, funded, or
undertaken by that agency. Section
305(b)(4)(B) requires Federal agencies to
respond in writing to such comments.
The following procedures for
coordination, consultation, and
recommendations allow all parties
involved to understand and implement
the requirements of the Magnuson-
Stevens Act.

(c) Cooperation between Councils and
NMFS. The Councils and NMFS should
cooperate as closely as possible to
identify actions that may adversely
affect EFH, to develop comments and
EFH conservation recommendations to
Federal and state agencies, and to
provide EFH information to Federal or
state agencies. The Secretary will seek
to develop agreements with each
Council to facilitate sharing information
on actions that may adversely affect
EFH and in coordinating Council and
NMFS comments and recommendations
on those actions. However, NMFS and
the Councils also have the authority to
act independently.

§600.910 Definitions and word usage.

(a) Definitions. In addition to the
definitions in the Magnuson-Stevens
Act and §600.10, the terms in this
subpart have the following meanings:

Adverse effect means any impact
which reduces quality and/or quantity
of EFH. Adverse effects may include
direct (e.g., contamination or physical
disruption), indirect (e.g., loss of prey,
reduction in species’ fecundity), site-
specific or habitatwide impacts,
including individual, cumulative, or
synergistic consequences of actions.

Council includes the Secretary, as
applicable, when preparing FMPs or
amendments under section 304 (c) and
(g) of the Magnuson-Stevens Act; and
when commenting and making
recommendations under the authority of
section 305(b)(3) of the Magnuson-
Stevens Act to any Federal or state
agency on actions that may affect the
habitat of fishery resources managed
under such FMPs.

Federal action means any action
authorized, funded, or undertaken, or
proposed to be authorized, funded, or
undertaken by a Federal agency.

Habitat areas of particular concern
means those areas of EFH identified
pursuant to § 600.815(a)(9).

State action means any action
authorized, funded, or undertaken, or
proposed to be authorized, funded, or
undertaken by a state agency.

(b) Word usage. The terms “‘must”’,
“shall”’, “should”, “may”, ““may not”,
“will”, “could”, and ““can”’, are used in
the same manner as in § 600.305(c).

§600.915 Coordination for the
conservation and enhancement of EFH.

To further the conservation and
enhancement of EFH in accordance with
section 305(b)(1)(D) of the Magnuson-
Stevens Act, NMFS will compile and
make available to other Federal and
state agencies, information on the
locations of EFH, including maps and/
or narrative descriptions. NMFS will
also provide information on ways to
improve ongoing Federal operations to
promote the conservation and
enhancement of EFH. Federal and state
agencies empowered to authorize, fund,
or undertake actions that may adversely
affect EFH are encouraged to contact
NMFS and the Councils to become
familiar with areas designated as EFH,
and potential threats to EFH, as well as
opportunities to promote the
conservation and enhancement of such
habitat.

§600.920 Federal agency consultation
with the Secretary.

(a) Consultation generally—(1)
Actions requiring consultation. Pursuant
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to section 305(b)(2) of the Magnuson-
Stevens Act, Federal agencies must
consult with NMFS regarding any of
their actions authorized, funded, or
undertaken, or proposed to be
authorized, funded, or undertaken that
may adversely affect EFH. EFH
consultation is not required for
completed actions, e.g., issued permits.
Consultation is required for renewals,
reviews, or substantial revisions of
actions. Consultation on Federal
programs delegated to non-Federal
entities is required at the time of
delegation, review, and renewal of the
delegation. EFH consultation is required
for any Federal funding of actions that
may adversely affect EFH. NMFS and
Federal agencies responsible for funding
actions that may adversely affect EFH
should consult on a programmatic level,
if appropriate, with respect to these
actions.

(2) Appropriate level of consultation.
(i) NMFS and other Federal agencies
may conduct consultation at either a
programmatic or project-specific level.
Federal actions may be evaluated at a
programmatic level if sufficient
information is available to develop EFH
conservation recommendations and
address all reasonably foreseeable
adverse effects to EFH. Project-specific
consultations are more appropriate
when critical decisions are made at the
project implementation stage, or when
sufficiently detailed information for the
development of EFH conservation
recommendations does not exist at the
programmatic level.

(i) If, after a Federal agency requests
programmatic consultation, NMFS
determines that all concerns about
adverse effects on EFH can be addressed
at a programmatic level, NMFS will
develop EFH conservation
recommendations that cover all projects
implemented under that program, and
no further EFH consultation will be
required. Alternatively, NMFS may
determine that project-specific
consultation is needed for part or all of
the program’s activities, in which case
NMFS may develop some EFH
conservation recommendations at a
programmatic level, but will also
recommend that project-specific
consultation will be needed to complete
the EFH consultation requirements.
NMFS may also determine that
programmatic consultation is not
appropriate, in which case all EFH
conservation recommendations will be
deferred to project-specific
consultations.

(b) Designation of lead agency. If more
than one Federal agency is responsible
for a Federal action, the consultation
requirements of sections 305(b)(2—4) of

the Magnuson-Stevens Act may be
fulfilled through a lead agency. The lead
agency must notify NMFS in writing
that it is representing one or more
additional agencies.

(c) Designation of non-Federal
representative. A Federal agency may
designate a non-Federal representative
to conduct an abbreviated consultation
or prepare an EFH Assessment by giving
written notice of such designation to
NMPFS. If a non-Federal representative is
used, the Federal action agency remains
ultimately responsible for compliance
with sections 305(b)(2) and 305(b)(4) of
the Magnuson-Stevens Act.

(d) Best available information. The
Federal action agency and NMFS must
use the best scientific information
available regarding the effects of the
proposed action on EFH. Other
appropriate sources of information may
also be considered.

(e) Use of existing consultation/
environmental review procedures—(1)
Criteria. Consultation and commenting
under sections 305(b)(2) and 305(b)(4) of
the Magnuson-Stevens Act should be
consolidated, where appropriate, with
interagency consultation, coordination,
and environmental review procedures
required by other statutes, such as the
National Environmental Policy Act
(NEPA), Fish and Wildlife Coordination
Act, Clean Water Act, Endangered
Species Act (ESA), and Federal Power
Act. The consultation requirements of
section 305(b)(2) of the Magnuson-
Stevens Act can be satisfied using
existing or modified procedures
required by other statutes if such
processes meet the following criteria:

(i) The existing process must provide
NMFS with timely notification of
actions that may adversely affect EFH.
The Federal action agency should notify
NMFS according to the same timeframes
for notification (or for public comment)
as in the existing process. However,
NMFS should have at least 60 days
notice prior to a final decision on an
action, or at least 90 days if the action
would result in substantial adverse
impacts. NMFS and the action agency
may agree to use shorter timeframes if
they allow sufficient time for NMFS to
develop EFH conservation
recommendations.

(ii) Notification must include an
assessment of the impacts of the
proposed action on EFH that meets the
requirements for EFH Assessments
contained in paragraph (g) of this
section. If the EFH Assessment is
contained in another document, that
section of the document must be clearly
identified as the EFH Assessment.

(iii) NMFS must have made a finding
pursuant to paragraph (e)(3) of this

section that the existing process satisfies
the requirements of section 305(b)(2) of
the Magnuson-Stevens Act.

(2) EFH conservation
recommendation requirements. If an
existing consultation process is used to
fulfill the EFH consultation
requirements, then the comment
deadline for that process should apply
to the submittal of NMFS conservation
recommendations under section
305(b)(4)(A) of the Magnuson-Stevens
Act, unless a different deadline is
agreed to by NMFS and the Federal
agency. The Federal agency must
respond to these recommendations
within 30 days pursuant to section
305(b)(4)(B) of the Magnuson-Stevens
Act. NMFS may request the further
review of any Federal agency decision
that is inconsistent with a NMFS EFH
recommendation, in accordance with
paragraph (j)(2) of this section. If NMFS
EFH conservation recommendations are
combined with other NMFS or NOAA
comments on a Federal action, such as
NOAA comments on a draft
Environmental Impact Statement, the
EFH conservation recommendations
shall be clearly identified as such (e.g.,
a section in the comment letter entitled
“EFH conservation recommendations”)
and a response pursuant to section
305(b)(4)(B) of the Magnuson-Stevens
Act is required for only the identified
portion of the comments.

(3) NMFS finding. A Federal agency
with an existing consultation process
should contact NMFS at the appropriate
level (regional offices for regional
processes, headquarters office for
national processes) to discuss how the
existing process, with or without
modifications, can be used to satisfy the
EFH consultation requirements. If, at the
conclusion of these discussions, NMFS
determines that the existing process
meets the criteria of paragraph (e)(1) of
this section, NMFS will make a finding
that the existing or modified process can
satisfy the EFH consultation
requirements of the Magnuson-Stevens
Act. If NMFS does not make such a
finding, or if there are no existing
consultation processes relevant to the
Federal agency’s actions, the action
agency and NMFS should follow the
consultation process in the following
sections.

(f) General Concurrence—(1) Purpose.
The General Concurrence process
identifies specific types of Federal
actions that may adversely affect EFH,
but for which no further consultation is
generally required because NMFS has
determined, through an analysis of that
type of action, that it will likely result
in no more than minimal adverse effects
individually and cumulatively. General
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Concurrences may be national or
regional in scope.

(2) Criteria. (i) For Federal actions to
qualify for General Concurrence, NMFS
must determine, after consultation with
the appropriate Council(s), that the
actions meet all of the following criteria:

(A) The actions must be similar in
nature and similar in their impact on
EFH.

(B) The actions must not cause greater
than minimal adverse effects on EFH
when implemented individually.

(C) The actions must not cause greater
than minimal cumulative adverse effects
on EFH.

(ii) Actions qualifying for General
Concurrence must be tracked to ensure
that their cumulative effects are no more
than minimal. In most cases, tracking
will be the responsibility of the Federal
action agency, but NMFS also may agree
to track actions for which General
Concurrence has been authorized.
Tracking should include numbers of
actions, amount of habitat adversely
affected, type of habitat adversely
affected, and the baseline against which
the action will be tracked. The agency
responsible for tracking such actions
should make the information available
to NMFS, the Councils, and to the
public on an annual basis.

(iii) Categories of Federal actions may
also qualify for General Concurrence if
they are modified by appropriate
conditions that ensure the actions will
meet the criteria in paragraph (f)(2)(i) of
this section. For example, NMFS may
provide General Concurrence for
additional actions contingent upon
project size limitations, seasonal
restrictions, or other conditions.

(iv) If a General Concurrence is
developed for actions affecting habitat
areas of particular concern, the General
Concurrence should be subject to a
higher level of scrutiny than a General
Concurrence not involving a habitat area
of particular concern.

(3) General Concurrence
development. A Federal agency may
request a General Concurrence for a
category of its actions by providing
NMFS with a written description of the
nature and approximate number of the
proposed actions, an analysis of the
effects of the actions on EFH and
associated species and their life history
stages, including cumulative effects, and
the Federal agency’s conclusions
regarding the magnitude of such effects.
If NMFS agrees that the actions fit the
criteria in paragraph (f)(2) of this
section, NMFS, after consultation with
the appropriate Council(s), will provide
the Federal agency with a written
statement of General Concurrence that
further consultation is not required, and

that preparation of EFH Assessments for
individual actions subject to the General
Concurrence is not necessary. If NMFS
does not agree that the actions fit the
criteria in paragraph (f)(2) of this
section, NMFS will notify the Federal
agency that a General Concurrence will
not be issued and that abbreviated or
expanded consultation will be required.
If NMFS identifies specific types of
Federal actions that may meet the
requirements for a General Concurrence,
NMFS may initiate and complete a
General Concurrence.

(4) Notification and further
consultation. NMFS may request
notification for actions covered under a
General Concurrence if NMFS
concludes there are circumstances
under which such actions could result
in more than a minimal impact on EFH,
or if it determines that there is not a
process in place to adequately assess the
cumulative impacts of actions covered
under the General Concurrence. NMFS
may require further consultation for
these actions on a case-by case basis.
Each General Concurrence should
establish specific procedures for further
consultation, if appropriate.

(5) Public review. Prior to providing
any Federal agency with a written
statement of General Concurrence for a
category of Federal actions, NMFS will
provide an opportunity for public
review through the appropriate
Council(s), or other reasonable
opportunity for public review.

(6) Revisions. NMFS will periodically
review and revise its findings of General
Concurrence, as appropriate.

(9) EFH Assessments—(1) Preparation
requirement. For any Federal action that
may adversely affect EFH, except for
those activities covered by a General
Concurrence, Federal agencies must
provide NMFS with a written
assessment of the effects of that action
on EFH. Federal agencies may
incorporate an EFH Assessment into
documents prepared for other purposes
such as ESA Biological Assessments
pursuant to 50 CFR part 402 or NEPA
documents and public notices pursuant
to 40 CFR part 1500. If an EFH
Assessment is contained in another
document, it must include all of the
information required in paragraph (9)(2)
of this section and be clearly identified
as an EFH Assessment. The procedure
for combining an EFH consultation with
other consultation of environmental
reviews is set forth in paragraph (e) of
this section.

(2) Mandatory contents. The
assessment must contain:

(i) A description of the proposed
action.

(i) An analysis of the effects,
including cumulative effects, of the
proposed action on EFH, the managed
species, and associated species, such as
major prey species, including affected
life history stages.

(iii) The Federal agency’s views
regarding the effects of the action on
EFH.

(iv) Proposed mitigation, if applicable.

(3) Additional information. If
appropriate, the assessment should also
include:

(i) The results of an on-site inspection
to evaluate the habitat and the site-
specific effects of the project.

(i) The views of recognized experts
on the habitat or species that may be
affected.

(iii) A review of pertinent literature
and related information.

(iv) An analysis of alternatives to the
proposed action. Such analysis should
include alternatives that could avoid or
minimize adverse effects on EFH,
particularly when an action is non-
water dependent.

(v) Other relevant information.

(4) Incorporation by reference. The
assessment may incorporate by
reference a completed EFH Assessment
prepared for a similar action,
supplemented with any relevant new
project specific information, provided
the proposed action involves similar
impacts to EFH in the same geographic
area or a similar ecological setting. It
may also incorporate by reference other
relevant environmental assessment
documents. These documents must be
provided to NMFS with an EFH
Assessment.

(h) Abbreviated consultation
procedures—(1) Purpose and criteria.
Abbreviated consultation allows NMFS
to quickly determine whether, and to
what degree, a Federal action may
adversely affect EFH. Federal actions
that may adversely affect EFH should be
addressed through the abbreviated
consultation procedures when those
actions do not qualify for a General
Concurrence, but do not have the
potential to cause substantial adverse
effects on EFH. For example, the
abbreviated consultation procedures
should be used when the adverse
effect(s) of an action or proposed action
could be alleviated through minor
modifications.

(2) Notification by agency. The
Federal agency should notify NMFS
and, if NMFS so requests, the
appropriate Council(s), in writing as
early as practicable regarding proposed
actions that may adversely affect EFH.
Notification will facilitate discussion of
measures to conserve the habitat. Such
early consultation should occur during
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pre-application planning for projects
subject to a Federal permit or license,
and during preliminary planning for
projects to be funded or undertaken
directly by a Federal agency.

(3) Submittal of EFH Assessment. The
Federal agency must submit a
completed EFH Assessment, prepared in
accordance with paragraph (g) of this
section, to NMFS for review. Federal
agencies will have fulfilled their
consultation requirement under
paragraph (a) of this section after
notification and submittal of a complete
EFH Assessment.

(4) NMFS response to Federal agency.
NMFS must respond in writing as to
whether it concurs with the findings of
the EFH Assessment. If NMFS believes
that the proposed action may result in
substantial adverse effects on EFH, or
that additional analysis is needed to
accurately assess the effects of the
proposed action, NMFS will request that
the Federal agency initiate expanded
consultation. Such request will explain
why NMFS believes expanded
consultation is needed and will specify
any new information needed. If
additional consultation is not necessary,
NMFS will respond by commenting and
recommending measures that may be
taken to conserve EFH, pursuant to
section 305(b)(4)(A) of the Magnuson-
Stevens Act. NMFS will send a copy of
its response to the appropriate Council.

(5) Timing. The Federal action agency
must submit its complete EFH
Assessment to NMFS as soon as
practicable, but NMFS must receive it at
least 60 days prior to a final decision on
the action. NMFS must respond in
writing within 30 days. NMFS and the
Federal action agency may agree to use
a compressed schedule in cases where
regulatory approvals or emergency
situations cannot accommodate 30 days
for consultation, or to conduct
consultation earlier in the planning
cycle for proposed actions with lengthy
approval processes.

(i) Expanded consultation
procedures—(1) Purpose and criteria.
Expanded consultation allows
maximum opportunity for NMFS and
the Federal agency to work together in
the review of the action’s impacts on
EFH and the development of EFH
conservation recommendations.
Expanded consultation procedures must
be used for Federal actions that would
result in substantial adverse effects to
EFH. Federal agencies are encouraged to
contact NMFS at the earliest
opportunity to discuss whether the
adverse effect of a proposed action
makes expanded consultation
appropriate.

(2) Initiation. Expanded consultation
begins when NMFS receives from the
Federal agency an EFH Assessment
completed in accordance with
paragraph (g) of this section and a
written request for expanded
consultation. Federal action agencies are
encouraged to provide in the EFH
Assessment the additional information
identified under paragraph (g)(3) of this
section. Subject to NMFS’s approval,
any request for expanded consultation
may encompass a number of similar
individual actions within a given
geographic area.

(3) NMFS response to Federal agency.
NMFS will:

(i) Review the EFH Assessment, any
additional information furnished by the
Federal agency, and other relevant
information.

(i) Conduct a site visit, if appropriate,
to assess the quality of the habitat and
to clarify the impacts of the Federal
agency action. Such a site visit should
be coordinated with the Federal agency
and appropriate Council(s), if feasible.

(iii) Coordinate its review of the
proposed action with the appropriate
Council(s).

(iv) Discuss EFH conservation
recommendations with the Federal
agency and provide recommendations to
the Federal action agency, pursuant to
section 305(b)(4)(A) of the Magnuson-
Stevens Act. NMFS will also provide a
copy of the recommendations to the
appropriate Council(s).

(4) Timing. The Federal action agency
must submit its complete EFH
Assessment to NMFS as soon as
practicable, but at least 90 days prior to
a final decision on the action. NMFS
must respond within 60 days of
submittal of a complete EFH
Assessment unless consultation is
extended by agreement between NMFS
and the Federal action agency. NMFS
and Federal action agencies may agree
to use a compressed schedule in cases
where regulatory approvals or
emergency situations cannot
accommodate a 60-day consultation
period.

(5) Extension of consultation. If NMFS
determines that additional data or
analysis would provide better
information for development of EFH
conservation recommendations, NMFS
may request additional time for
expanded consultation. If NMFS and the
Federal action agency agree to an
extension, the Federal action agency
should provide the additional
information to NMFS, to the extent
practicable. If NMFS and the Federal
action agency do not agree to extend
consultation, NMFS must provide EFH
conservation recommendations to the

Federal action agency using the best
scientific information available to
NMES.

(j) Responsibilities of Federal action
agency following receipt of EFH
conservation recommendations—(1)
Federal action agency response. As
required by section 305(b)(4)(B) of the
Magnuson-Stevens Act, the Federal
action agency must provide a detailed
response in writing to NMFS and the
appropriate Council within 30 days after
receiving an EFH conservation
recommendation. Such a response must
be provided at least 10 days prior to
final approval of the action, if a decision
by the Federal agency is required in
fewer than 30 days. The response must
include a description of measures
proposed by the agency for avoiding,
mitigating, or offsetting the impact of
the activity on EFH. In the case of a
response that is inconsistent with NMFS
conservation recommendations, the
Federal action agency must explain its
reasons for not following the
recommendations, including the
scientific justification for any
disagreements with NMFS over the
anticipated effects of the proposed
action and the measures needed to
avoid, minimize, mitigate, or offset such
effects.

(2) Further review of decisions
inconsistent with NMFS or Council
recommendations. If a Federal action
agency decision is inconsistent with a
NMFS EFH conservation
recommendation, the Assistant
Administrator for Fisheries may request
a meeting with the head of the Federal
action agency, as well as any other
agencies involved, to discuss the
proposed action and opportunities for
resolving any disagreements. If a
Federal action agency decision is also
inconsistent with a Council
recommendation made pursuant to
section 305(b)(3) of the Magnuson-
Stevens Act, the Council may request
that the Assistant Administrator initiate
further review of the Federal agency’s
decision and involve the Council in any
interagency discussion to resolve
disagreements with the Federal agency.
The Assistant Administrator will make
every effort to accommodate such a
request. Memoranda of agreement or
other written procedures will be
developed to further define such review
processes with Federal action agencies.

(k) Supplemental consultation. A
Federal action agency must reinitiate
consultation with NMFS if the agency
substantially revises its plans for an
action in a manner that may adversely
affect EFH or if new information
becomes available that affects the basis
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for NMFS’ EFH conservation
recommendations.

§600.925 NMFS EFH conservation
recommendations to Federal and state
agencies.

(a) General. Under section 305(b)(4) of
the Magnuson-Stevens Act, NMFS is
required to provide EFH conservation
recommendations to Federal and state
agencies for actions that would
adversely affect EFH. NMFS EFH
conservation recommendations will not
suggest that state or Federal agencies
take actions beyond their statutory
authority.

(b) Recommendations to Federal
agencies. For Federal actions, EFH
conservation recommendations will be
provided to Federal action agencies as
part of EFH consultations conducted
pursuant to § 600.920. These
recommendations fulfill the
requirements of section 305(b)(4)(A) of
the Magnuson-Stevens Act. If NMFS
becomes aware of a Federal action that
would adversely affect EFH, but for
which a Federal agency has not
completed an EFH consultation, NMFS
may request that the Federal agency
initiate EFH consultation or NMFS will
provide EFH conservation
recommendations based on the
information available. NMFS will
provide a copy of such recommendation
to the appropriate Council(s).

(c) Recommendations to state
agencies—(1) Establishment of

procedures. Each NMFS Region should
use existing coordination procedures
under statutes such as the Coastal Zone
Management Act or establish new
procedures to identify state actions that
may adversely affect EFH, and for
determining the most appropriate
method for providing EFH conservation
recommendations to the state agency.
NMFS will provide a copy of such
recommendation to the appropriate
Council(s).

(2) Coordination with states on
recommendations to Federal agencies.
When an action that would adversely
affect EFH requires authorization or
funding by both Federal and state
agencies, NMFS will provide the
appropriate state agencies with copies of
EFH conservation recommendations
developed as part of the Federal
consultation procedures in § 600.920.
NMFS will also seek agreements on
sharing information and copies of
recommendations with Federal or state
agencies conducting similar
consultation and recommendation
processes to ensure coordination of such
efforts.

§600.930 Council comments and
recommendations to Federal and state
agencies.

(a) Establishment of procedures. Each
Council should establish procedures for
reviewing Federal or state actions that
may adversely affect the EFH of a
species managed under its authority.

Each Council may receive information
on actions of concern by methods such
as: Directing Council staff to track
proposed actions; recommending that
the Council’s habitat committee identify
actions of concern; or entering into an
agreement with NMFS to have the
appropriate Regional Administrator
notify the Council of actions that may
adversely impact EFH. Federal and state
actions often follow specific timetables
which may not coincide with Council
meetings. Therefore, Councils should
consider establishing abbreviated
procedures for the development of
Council recommendations.

(b) Early involvement. Councils
should provide comments and
recommendations on proposed state and
Federal actions of concern as early as
practicable in project planning to ensure
thorough consideration of Council
concerns by the action agency. Copies of
Council comments and
recommendations should be provided to
NMFS.

(c) Anadromous fishery resources. For
the purposes of the commenting
requirement of section 305(b)(3)(B) of
the Magnuson-Stevens Act, an
“‘anadromous fishery resource under a
Council’s authority’ is an anadromous
species that inhabits waters under the
Council’s authority at some time during
its life cycle.

[FR Doc. 97-33133 Filed 12—-15-97; 4:58 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-107-AD]

RIN 2120-AA64

Airworthiness Directives; Alexander

Schleicher Segelflugzeugbau Model
ASK-21 Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Alexander Schleicher Segelflugzeugbau
(Alexander Schleicher) Model ASK-21
sailplanes. The proposed AD would
require replacing any tow release cable
assembly that does not have a swivel-
type end with a cable assembly that
does have a swivel-type end. The
proposed AD is the result of mandatory
continuing airworthiness information
(MCAI) issued by the airworthiness
authority for Germany. The actions
specified by the proposed AD are
intended to prevent the inability to
release the tow rope because of the
design of the cable assembly, which
could result in loss of control of the
sailplane during towing operations.
DATES: Comments must be received on
or before January 19, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97—CE—
107-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Alexander Schleicher Segelflugzeugbau,
6416 Poppenhausen, Wasserkuppe,
Federal Republic of Germany;

telephone: 49.6658.890 or 49.6658.8920;
facsimile: 49.6658.8923 or
49.6658.8940. This information also
may be examined at the Rules Docket at
the address above.

FOR FURTHER INFORMATION CONTACT: Mr.
J. Mike Kiesov, Project Officer,
Sailplanes/Gliders, Small Airplane
Directorate, Aircraft Certification
Service, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106; telephone
(816) 426-6932; facsimile (816) 426—
2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-CE-107-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-107—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified the FAA that an
unsafe condition may exist on certain
Alexander Schleicher Model ASK-21
sailplanes. The LBA reports that service
difficulty reports indicate that the tow
release cable creates loops over time.
The loops are relatively short and lead
to strong bending loads on the cable,
mainly at the binding clamp. The
original design of the tow release cable
does not consist of a swivel-type end.

This condition, if not corrected, could
result in the inability to release the tow
rope with consequent loss of control of
the sailplane during towing operations.

Relevant Service Information

Alexander Schleicher has issued
Technical Note No. 10, dated October
10, 1983, which specifies procedures for
replacing any tow release cable
assembly that does not have a swivel-
type end with a tow release cable
assembly that does have a swivel-type
end.

The LBA classified this service
bulletin as mandatory and issued
German AD No. 84-2, dated January 13,
1984, in order to assure the continued
airworthiness of these sailplanes in
Germany.

The FAA’s Determination

This sailplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the LBA; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Alexander Schleicher
Model ASK-21 sailplanes of the same
type design registered in the United
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States, the FAA is proposing AD action.
The proposed AD would require
replacing any tow release cable
assembly that does not have a swivel-
type end with a tow release cable
assembly that does have a swivel-type
end. Accomplishment of the proposed
installation would be in accordance
with the technical note previously
referenced.

Cost Impact

The FAA estimates that 30 sailplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 2 workhours per
sailplane to accomplish the proposed
replacement, and that the average labor
rate is approximately $60 an hour. Parts
cost approximately $20 per sailplane.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $4,200, or
$140 per sailplane.

Compliance Time of the Proposed AD

Although the loops that form in the
cable assembly would only occur during
flight over time and the bending loads
are related to sailplane operation, the
FAA has no basis to determine the
approximate number of hours time-in-
service (TIS) when the unsafe condition
is likely to occur. For example, the
loops could form in the tow release
cable assembly on a sailplane with 10
hours TIS, but not form until 500 hours
TIS on another sailplane. For this
reason, the FAA has determined that a
compliance based on calendar time
should be utilized in the proposed AD
in order to assure that the unsafe
condition is addressed on all sailplanes
in a reasonable time period.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory

Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Alexander Schleicher Segelflugzeugbau:
Docket No. 97-CE-107-AD.

Applicability: Model ASK-21 sailplanes,
serial numbers 21-001 through 21-196,
certificated in any category, that are
equipped with a tow release cable assembly
that does not have a swivel-type end.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 3
calendar months after the effective date of
this AD, unless already accomplished.

To prevent the inability to release the tow
rope because of the design of the cable
assembly, which could result in loss of
control of the sailplane during towing
operations, accomplish the following:

(a) Replace any tow release cable assembly
that does not have a swivel-type end with a
tow release cable assembly that does have a
swivel-type end in accordance with
Alexander Schleicher Technical Note No. 10,
dated October 10, 1983.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane

to a location where the requirements of this
AD can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) Questions or technical information
related to Alexander Schleicher Technical
Note No. 10, dated October 10, 1983, should
be directed to Alexander Schleicher
Segelflugzeugbau, 6416 Poppenhausen,
Wasserkuppe, Federal Republic of Germany;
telephone: 49.6658.890 or 49.6658.8920;
facsimile: 49.6658.8923 or 49.6658.8940.
This service information may be examined at
the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City.

Note 3: The subject of this AD is addressed
in German AD No. 84-2, dated January 13,
1984.

Issued in Kansas City, Missouri, on
December 11, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-33144 Filed 12-18-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97—-CE-46—-AD]

RIN 2120-AA64

Airworthiness Directives; Pilatus

Aircraft Ltd. Models PC-12 and PC-12/
45 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain Pilatus
Aircraft Ltd. (Pilatus) Models PC-12 and
PC-12/45 airplanes. The proposed
action would require installing
aluminum bonding bushings over
certain screws in certain fuel tank
underwing access panels. Several
reports from the field revealing fuel tank
access panels insufficiently electrically
bonded to the airframe prompted this
proposed AD. The actions specified by
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the proposed AD are intended to
prevent electrical arcing in the fuel
tanks and detonation of the fuel-air
mixture, which can be created by poor
electrical bonding of fuel tank
underwing access panels, and if not
corrected, could result in a fire on the
airplane.
DATES: Comments must be received on
or before February 20, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97—CE—46—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Pilatus Aircraft Ltd., CH-6370 Stans,
Switzerland; telephone +41-41-6196—
233; facsimile +41-41-6103-351. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Roman Gabrys, Project Officer, FAA,
Small Airplane Directorate, Aircraft
Certification Service, 1201 Walnut, suite
900, Kansas City, Missouri 64106;
telephone (816) 426—6934; facsimile
(816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped

postcard on which the following
statement is made: ‘““Comments to
Docket No. 97-CE-46-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-46—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Federal Office for Civil Aviation
(FOCA), which is the airworthiness
authority for Switzerland, recently
notified the FAA that an unsafe
condition may exist on certain Pilatus
Model PC-12 and PC-12/45 airplanes.
FOCA reports that during routine
inspections of some of these airplanes,
the inspectors found that the underwing
access panels to the fuel tank were not
sufficiently electrically bonded to the
airframe. These conditions, if not
corrected, could result in detonation of
the airplane’s fuel tanks by electrical
arcing through the fuel-air mixture.

Relevant Service Information

Pilatus Aircraft Ltd. has issued service
bulletin (SB) No. 57-001, dated
February 28, 1997 which specifies
procedures for installing aluminum
bonded bushings over the screws to the
underwing fuel tank access panels to
assure a positive electrical bonding to
the airframe structure.

The FAA’s Determination

This airplane model is manufactured
in Switzerland and is type certificated
for operation in the United States under
the provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
FOCA has kept the FAA informed of the
situation described above. The FAA has
examined the findings of FOCA,
reviewed all available information
including the service information
referenced above, and determined that
AD action is necessary for products of
this type design that are certificated for
operation in the United States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Pilatus Models PC-12
and PC-12/45 airplanes of the same
type design registered in the United
States, the proposed AD would require

installing aluminum bonding bushes
over the screws in the fuel tank
underwing access panels.
Accomplishment of the proposed action
would be in accordance with Pilatus
Service Bulletin No. 57-001, dated
February 28, 1997.

Cost Impact

The FAA estimates that 40 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 6 work hours per
airplane to accomplish the proposed
action, and that the average labor rate is
approximately $60 an hour. Parts would
be provided at no cost by the
manufacturer. Based on these figures,
the total cost impact of the proposed AD
on U.S. operators is estimated to be
$14,400, or $360 per airplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Pilatus Aircraft Ltd.: Docket No. 97—-CE—
46—-AD.

Applicability: Model PC-12 and PC-12/45
airplanes (serial numbers MSN 001 through
MSN 168), certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished.

To prevent electrical arcing in the fuel
tanks and detonation of the fuel-air mixture,
which can be created by poor electrical
bonding of fuel tank underwing access
panels, and if not corrected, could result in
a fire on the airplane, accomplish the
following:

(a) Install aluminum bonding bushings
onto the screws for certain fuel tank
underwing access panels in accordance with
Part A and Part B of the Accomplishment
Instructions in Pilatus Aircraft LTD PC12
Service Bulletin No. 57-001, dated February
28, 1997.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, Aircraft Certification Service,
1201 Walnut, suite 900, Kansas City,
Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) All persons affected by this directive
may obtain copies of the document referred

to herein upon request to Pilatus Aircraft
Ltd., CH-6370 Stans, Switzerland; or may
examine this document at the FAA, Central
Region, Office of the Regional Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Issued in Kansas City, Missouri, on
December 11, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-33143 Filed 12-18-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-CE-101-AD]
RIN 2120-AA64

Airworthiness Directives; Alexander
Schleicher Segelflugzeugbau Model
ASW-19 Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Alexander Schleicher Segelflugzeugbau
(Alexander Schleicher) Model ASW-19
sailplanes. The proposed AD would
require modifying the inspection hole
cover in the fuselage area. The proposed
AD is the result of mandatory
continuing airworthiness information
(MCA) issued by the airworthiness
authority for Germany. The actions
specified by the proposed AD are
intended to prevent loss of aileron and
flap control caused by an inspection
hole cover entering the fuselage, which
could result in loss of control of the
sailplane.
DATES: Comments must be received on
or before January 19, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE—
101-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Alexander Schleicher Segelflugzeugbau,
6416 Poppenhausen, Wasserkuppe,
Federal Republic of Germany. This
information also may be examined at
the Rules Docket at the address above.

FOR FURTHER INFORMATION CONTACT: Mr.
J. Mike Kiesov, Project Officer,
Sailplanes/Gliders, Small Airplane
Directorate, Aircraft Certification
Service, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106; telephone
(816) 426-6932; facsimile (816) 426—
2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 97-CE-101-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-101-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified the FAA that an
unsafe condition may exist on certain
Alexander Schleicher Model ASW-19
sailplanes. The LBA reports that an
inspection hole cover entered the
fuselage area on a Model ASW-20
sailplane and jammed the aileron and
flap controls.
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The Model ASW-19 sailplanes are of
a similar design to that of the ASW-20
sailplanes, so the condition is likely to
exist or develop on certain Model ASW-
19 sailplanes. The Model ASW-20
sailplanes are not type certificated for
operation in the United States.

This condition, if not corrected, could
result in loss of aileron and flap control
with consequent loss of control of the
sailplane.

Relevant Service Information

Alexander Schleicher has issued
Technical Note No. 7, September 11,
1978, which specifies procedures for
modifying the inspection hole cover in
the fuselage area. This service bulletin
also specifies taping the inspection hole
cover before the modification to assure
that it doesn’t enter the fuselage, and
taping the inspection hole after the
modification to reduce noise and rattle
and improve the aerodynamics.

The LBA classified this service
bulletin as mandatory and issued
German AD No. 78-303, dated
November 13, 1978, in order to assure
the continued airworthiness of these
sailplanes in Germany.

The FAA'’s Determination

This sailplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the LBA; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in certain Alexander Schleicher
Models ASW-19 sailplanes of the same
type design registered in the United
States, the FAA is proposing AD action.
The proposed AD would require
modifying the inspection hole cover in
the fuselage area. Accomplishment of
the proposed installation would be in
accordance with the technical note
previously referenced.

Cost Impact

The FAA estimates that 30 sailplanes
in the U.S. registry would be affected by

the proposed AD, that it would take
approximately 3 workhours per
sailplane to accomplish the proposed
modification, and that the average labor
rate is approximately $60 an hour. Parts
cost approximately $40 per sailplane.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $6,600, or
$220 per sailplane.

Differences Between German AD, the
Technical Note, and This Proposed AD

Alexander Schleicher Technical Note
No. 7 specifies taping the inspection
hole cover prior to each flight before the
modification to assure that it doesn’t
enter the fuselage, and taping the
inspection hole after the modification to
reduce noise and rattle and improve the
aerodynamics.

German AD No. 78-303, dated
November 13, 1978, requires taping the
inspection hole cover prior to each
flight until the modification is
accomplished at the next annual
inspection.

The FAA does not have service
history to require taping the inspection
hole cover prior to each flight before
accomplishment of the modification.
Instead the FAA has determined that 6
calendar months is a reasonable time
period for the affected sailplane owners/
operators to have the inspection hole
cover modified. In addition, although
the FAA believes that taping the
inspection hole cover after the
modification to reduce noise and rattle
and improve the aerodynamics is a good
idea, there is nothing unsafe about the
sailplanes if not accomplished. The
FAA is including a note in the proposed
AD to recommend this action.

Compliance Time of the Proposed AD

Although the inspection hole cover
would only enter the fuselage and jam
the aileron and flap controls during
flight, this unsafe condition is not a
result of the number of times the
sailplane is operated. The chance of this
situation occurring is the same for a
sailplane with 10 hours time-in-service
(TIS) as it would be for a sailplane with
500 hours TIS. For this reason, the FAA
has determined that a compliance based
on calendar time should be utilized in
the proposed AD in order to assure that
the unsafe condition is addressed on all
sailplanes in a reasonable time period.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the

various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Alexander Schleicher Segelflugzeugbau:
Docket No. 97-CE-101-AD.

Applicability: Model ASW-19 sailplanes,
serial numbers 19001 through 19232,
certificated in any category.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.
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Compliance: Required within the next 6
calendar months after the effective date of
this AD, unless already accomplished.

To prevent loss of aileron and flap control
caused by an inspection hole cover entering
the fuselage, which could result in loss of
control of the sailplane, accomplish the
following:

(a) Modify the inspection hole cover in the
fuselage area in accordance with the
Instructions: section of Alexander Schleicher
Technical Note No. 7, dated September 11,
1978.

Note 2: Alexander Schleicher Technical
Note No. 7 specifies taping the inspection
hole cover after the modification to reduce
noise and rattle and improve the
aerodynamics. Although this action does not
address the unsafe condition specified in this
AD, the FAA recommends taping the
inspection hole cover after accomplishing the
modification required by paragraph (a) of this
AD.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) Questions or technical information
related to Alexander Schleicher Technical
Note No. 7, dated September 11, 1978,
should be directed to Alexander Schleicher
Segelflugzeugbau, 6416 Poppenhausen,
Wasserkuppe, Federal Republic of Germany;
telephone: 49.6658.890 or 49.6658.8920;
facsimile: 49.6658.8923 or 49.6658.8940.
This service information may be examined at
the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City.

Note 4: The subject of this AD is addressed
in German AD No. 78-303, dated November
13, 1978.

Issued in Kansas City, Missouri, on
December 11, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-33141 Filed 12-18-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-74—-AD]

RIN 2120-AA64

Airworthiness Directives; AlliedSignal
Aerospace Bendix/King Model KSA
470 Autopilot Servo Actuators, Part
Numbers 065-0076—-10 Through 065—
0076-15

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
AlliedSignal Aerospace Bendix/King
Model KSA 470 autopilot servo
actuators, part numbers 065-0076—10
through 065-0076-15, that are installed
on aircraft. The proposed AD would
require replacing the autopilot servo
actuator with a modified actuator. The
proposed AD is the result of two reports
of the affected autopilot servo actuators
containing loose roll pins within the
servo housing. Loose roll pins could fall
out, become lodged in the output shaft
clutch mechanism, and prevent this
mechanism from disengaging. The
actions specified by the proposed AD
are intended to prevent such an
occurrence, which could result in
increased effort by the pilot to control
the aircraft and possible loss of control
of the affected flight control axis.

DATES: Comments must be received on
or before February 19, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE-74—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
AlliedSignal Aerospace, Commercial
Avionics Systems, 400 N. Rogers Road,
Olathe, Kansas 66062—1212. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Joel Ligon, Aerospace Engineer, Wichita
Aircraft Certification Office, FAA, 1801
Airport Road, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946-4138; facsimile (316) 946—4407.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-CE-74—-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-74—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

AlliedSignal Aerospace recently
advised the FAA that an unsafe
condition may exist on certain Bendix/
King Model KSA 470 autopilot servo
actuators, part numbers 065-0076-10
through 065-0076-15, that are installed
on aircraft. AlliedSignal reports two
incidents where the roll pins within the
servo housing became loose on the
affected autopilot servo actuators. An
analysis of the design of the affected
servo actuators reveals that the roll pin
holes are larger than that recommended
by the roll pin specification.

Loose roll pins could fall out and
become lodged in the output shaft
clutch mechanism, which would
prevent this mechanism from
disengaging. This condition, if not
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corrected in a timely manner, could
result in increased effort by the pilot to
control the aircraft and possible loss of
control of the affected flight control
axis.

Relevant Service Information

AlliedSignal Aerospace has issued
Bendix/King Service Bulletin No. SB
KSA 470-3, dated May 1997. This
service bulletin references a factory
modification (Mod 3) that, when

incorporated, corrects the servo actuator
roll pin condition described above. This
service bulletin lists the following
aircraft that the affected AlliedSignal
Aerospace Bendix King Model KSA 470
actuators are installed in:

Aircraft Type FD/AP System KSA ﬁlzo Part Location
Raytheon 400 SErES .......cccceieiiiieriiiiesee e KFC 400 ....cooeiiiieeriiee e 065-0076-11 | Yaw axis.
065-0076-15 | Roll axis.
Raytheon 200 series KFC 400 .... 065-0076-11 | Yaw axis.
Raytheon 300 series KFC 400 .... 065-0076-15 | Yaw axis.
Raytheon 350 series KFC 400 .... 065-0076-15 | Yaw axis.
Dassault Falcon 20 KFC 400 ...cooiiiiiiiieeeieeee 065-0076-15 | Pitch axis.
065-0076-15 | Roll axis.
Fairchild C26A/C26B ........cc.ooiuieiiieiieiiiesie e 065-0076-11 | Yaw axis.
Fairchild SA227-AC/AT/BC/CC/DC .. 065-0076-15 | Roll axis.
Learfet SLA e 065-0076-12 | Pitch axis.
065-0076-14 | Yaw axis.
065-0076-15 | Roll axis.
Lockheed S—2 Tracker .........ccccooviiiiiiiiiiiinieeiec e KFC 325 .. 065-0076-10 | Special.
Piper 400LS and PA—42—1000 .......cccccceeriuiaiieiieaiieeieesiee e KFC 400 ...ooooiiiiieiieeiieeeee 065-0076-15 | Yaw axis.

The FAA'’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
including the service information
previously referenced, the FAA has
determined that AD action should be
taken to prevent the servo actuator roll
pins from becoming loose; falling out;
becoming lodged in the output shaft
clutch mechanism; and preventing this
mechanism from disengaging, which
could result in increased effort by the
pilot to control the aircraft and possible
loss of control of the affected flight
control axis.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in AlliedSignal Aerospace
Bendix/King Model KSA 470 autopilot
servo actuators, part numbers 065—
0076-10 through 065-0076-15, that are
installed on aircraft, the FAA is
proposing an AD. The proposed AD
would require replacing the autopilot
servo actuator with an actuator
incorporating Mod 3. Accomplishment
of the proposed modifications would be
required in accordance with the
applicable maintenance manual.

Cost Impact

The FAA estimates that 500 of the
affected servo actuators could be
installed on aircraft in the U.S. registry.
The proposed replacement would take
approximately 2 workhours per airplane
to accomplish, at an average labor rate
of approximately $60 an hour. Servo
actuators with Mod 3 incorporated cost

$2,350. Based on these figures, the total
cost impact of the proposed AD on U.S.

operators is estimated to be $1,235,000,
or $2,470 per aircraft. These figures are
based on the presumption that no
owner/operator of the affected aircraft
has accomplished the proposed
replacement.

AlliedSignal has informed the FAA
that costs of the required labor and
modification of the servo actuators on

affected aircraft may be recovered under

an AlliedSignal conditional warranty
program. Information regarding
warranty claims associated with this
action can be obtained directly from
AlliedSignal at the address included in
the ADDRESSES section of the proposed
AD.

Regulatory Impact
The regulations proposed herein

would not have substantial direct effects

on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the

various levels of government. Therefore,

in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the

preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44

FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant

economic impact, positive or negative,

on a substantial number of small entities

under the criteria of the Regulatory

Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Alliedsignal Aerospace: Docket No. 97—
CE-74-AD.

Applicability: Bendix/King Model KSA 470
Autopilot Servo Actuators; part numbers
065-0076-10 through 065-0076-15; serial
numbers 0001 through 3081, that are
installed on, but not limited to, the following
aircraft, certificated in any category:

Note 1: This subject is addressed in
AlliedSignal Bendix/King Service Bulletin
No. SB KSA 470-3, dated May 1997. This
service bulletin references serial number
3082. Regardless of this reference, serial
number 3082 is not affected by this AD.
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Aircraft type FD/AP system KSA ;\1]?)0 Part Location
Raytheon 400 SEerieS .....cccccccveeviieeeiiieeesieee e KFC 400 .ottt ree e e 065-0076-11 | Yaw axis.
065—-0076-15 | Roll axis.
Raytheon 200 Series KFC 400 065-0076-11 | Yaw axis.
Raytheon 300 Series KFC 400 065-0076-15 | Yaw axis.
Raytheon 350 Series ... | KFC 400 065-0076-15 | Yaw axis.
Dassault Falcon 20 ........ccccooceeiiiiiieeniiee e, KFC 400 065-0076-15 | Pitch axis.
065-0076-15 | Roll axis.
Fairchild C26A/C26B ........ccccceeeeviiiiiiieee e, KFC 400 065-0076-11 | Yaw axis.
Fairchild SA227-AC/AT/BC/CC/DC ... ... | KFC 400 065-0076-15 | Roll axis.
Learjet LA ..o KFC 3100 065—-0076-12 | Pitch axis.
065-0076-14 | Yaw axis.
065—-0076-15 | Roll axis.
Lockheed S-2 Tracker ................ KFC 325 065-0076-10 | Special.
Piper 400LS and PA-42-1000 KFC 400 065—-0076-15 | Yaw axis.

Note 2: This AD applies to each aircraft
identified in the preceding applicability
provision that incorporates one of the
affected actuators, regardless of whether it
has been modified, altered, or repaired in the
area subject to the requirements of this AD.
For aircraft that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent the servo actuator roll pins
from becoming loose; falling out; becoming
lodged in the output shaft clutch mechanism;
and preventing this mechanism from
disengaging, which could result in increased
effort by the pilot to control the aircraft and
possible loss of control of the affected flight
control axis, accomplish the following:

(a) Replace the autopilot servo actuator
with an actuator that incorporates Mod 3 in
accordance with the applicable maintenance
manual. This modification changes the size
of the servo actuator roll pin holes to assure
that the pins do not become loose and fall
out.

(b) As of the effective date of this AD, no
person may install, on aircraft, one of the
affected servo actuators that does not
incorporate Mod 3.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(e) All persons affected by this directive
may obtain copies of the documents referred
to herein upon request to AlliedSignal
Aerospace, Technical Publications,
Department 65-70, P.O. Box 52170, Phoenix,
Arizona 85072-2170; or may examine these
documents at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
December 10, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-33146 Filed 12-18-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-109-AD]

RIN 2120-AA64

Airworthiness Directives; Alexander

Schleicher Segelflugzeugbau Model
ASK-21 Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Alexander Schleicher Segelflugzeugbau
(Alexander Schleicher) Model ASK-21
sailplanes that do not have a certain
automatic elevator connection installed.
The proposed AD would require drilling
a drainage hole in the elevator pushrod,
inspecting the elevator pushrod for
corrosion damage, and replacing any
elevator pushrod if a certain amount of
corrosion damage is found. The

proposed AD is the result of mandatory
continuing airworthiness information
(MCAI) issued by the airworthiness
authority for Germany. The actions
specified by the proposed AD are
intended to prevent failure of the
elevator pushrod caused by corrosion
damage, which could result in loss of
control of the sailplane.
DATES: Comments must be received on
or before January 19, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97—-CE—
109-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Alexander Schleicher Segelflugzeugbau,
6416 Poppenhausen, Wasserkuppe,
Federal Republic of Germany. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
J. Mike Kiesov, Project Officer,
Sailplanes/Gliders, Small Airplane
Directorate, Aircraft Certification
Service, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106; telephone
(816) 426-6932; facsimile (816) 426—
2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
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action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-CE-109-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-109-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on certain
Alexander Schleicher Model ASK-21
sailplanes that do not have an automatic
elevator connection installed in
accordance with Alexander Schleicher
Technical Note No. 11, dated December
20, 1983. The LBA reports several cases
where the elevator pushrods are heavily
corroded.

This condition, if not corrected, could
cause corrosion damage to the elevator
pushrod and result in failure of the
elevator pushrod with consequent loss
of control of the sailplane.

Relevant Service Information

Alexander Schleicher has issued
Technical Note No. 26, dated July 1,
1993, which specifies procedures for the
following:

—Drilling a drainage hole in the
elevator pushrod; and

—Inspecting the elevator pushrod for
corrosion damage.

The LBA classified this service
bulletin as mandatory and issued
German AD No. 93-186, dated
September 15, 1993, in order to assure
the continued airworthiness of these
sailplanes in Germany.

The FAA’s Determination

This sailplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the LBA; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Alexander Schleicher
Model ASK-21 sailplanes of the same
type design registered in the United
States sailplanes that do not have a
certain automatic elevator connection
installed, the FAA is proposing AD
action. The proposed AD would require
drilling a drainage hole in the elevator
pushrod, inspecting the elevator
pushrod for corrosion damage, and
replacing any elevator pushrod if a
certain amount of corrosion damage is
found. Accomplishment of the proposed
installation would be in accordance
with the service bulletin previously
referenced.

Cost Impact

The FAA estimates that 30 sailplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 1 workhour per sailplane
to accomplish the proposed elevator
pushrod drainage hole drilling and
elevator pushrod inspection, and that
the average labor rate is approximately
$60 an hour. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be $1,800,
or $60 per sailplane.

Compliance Time of the Proposed AD

The unsafe condition specified by the
proposed AD is caused by corrosion.
Corrosion can occur regardless of
whether the sailplane is in operation or
is in storage. Therefore, to assure that
the unsafe condition specified in the
proposed AD does not go undetected for
a long period of time, the compliance
time is presented in calendar time
instead of hours time-in-service (TIS).

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Alexander Schleicher Segelflugzeugbau:
Docket No. 97-CE-109-AD.

Applicability: Model ASK-21 sailplanes,
serial numbers 21-001 through 21-205,
certificated in any category, that do not have
an automatic elevator connection installed in
accordance with Alexander Schleicher
Technical Note No. 11, dated December 20,
1983.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
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or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent failure of the elevator pushrod
caused by corrosion damage, which could
result in loss of control of the sailplane,
accomplish the following:

(a) Within the next 3 calendar months after
the effective date of this AD, drill a drainage
hole in the elevator pushrod in accordance
with Alexander Schleicher Technical Note
No. 26, dated July 1, 1993.

(b) Within the next 3 calendar months after
the effective date of this AD, inspect the
elevator pushrod for corrosion damage in
accordance with Alexander Schleicher
Technical Note No. 26, dated July 1, 1993.

(1) If no corrosion damage is found or
corrosion damage is found that does not
exceed the amount specified in the service
bulletin, prior to further flight after the
inspection required by paragraph (b) of this
AD, apply a corrosion agent as described in
the service bulletin.

(2) If corrosion damage is found that
exceeds the amount specified in the service
bulletin, prior to further flight after the
inspection required by paragraph (b) of this
AD, replace the elevator pushrod in
accordance with the maintenance manual,
and apply a corrosion agent as described in
the service bulletin.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) Questions or technical information
related to Alexander Schleicher Technical
Note No. 26, dated July 1, 1993, should be
directed to Alexander Schleicher
Segelflugzeugbau, 6416 Poppenhausen,
Wasserkuppe, Federal Republic of Germany;
telephone: 49.6658.890 or 49.6658.8920;
facsimile: 49.6658.8923 or 49.6658.8940.
This service information may be examined at
the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City.

Note 3: The subject of this AD is addressed
in German AD No. 93-186, dated September
15, 1993.

Issued in Kansas City, Missouri, on
December 11, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-33147 Filed 12-18-97; 8:45 am]
BILLING CODE 4910-13-U

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1 and 33

Proposed Rulemaking Permitting
Future-Style Margining of Commodity
Options

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (““Commission”) is
proposing the repeal of Commission
Regulation 33.4(a)(2) which requires the
full upfront payment of commodity
option premiums. The effect of the
repeal would be to permit the futures-
style margining of commodity options
traded on regulated futures exchanges.
Futures-style margining offers several
potential benefits over the current
margining system, including the
possibility for more efficient cash flows
across markets. The Commission is
publishing notice of the proposed
rulemaking and requesting public
comment.

DATES: Comments on the proposed
rulemaking must be received by
February 2, 1998.

ADDRESSES: Comments should be
mailed to Jean A. Webb, Secretary,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW, Washington, D.C.
20581, transmitted by facsimile to (202)
418-5521; or transmitted electronically
to (secretary@cftc.gov).

FOR FURTHER INFORMATION CONTACT:
Thomas Smith, Attorney, Division of
Trading and Markets, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW,
Washington, DC 20581. Telephone (202)
418-5495.

SUPPLEMENTARY INFORMATION:
l. Introduction

The Commission is proposing the
repeal of Commission Regulation
33.4(a)(2). Regulation 33.4(a)(2) requires
that, when a commodity option is
purchased, each clearing member must

pay to the clearinghouse, each member
must pay to the clearing member, and
each option customer must pay to the
futures commission merchant (**FCM”’)
the full option premium.1 The
Commission is considering repealing
this regulation in order to permit the
“futures-style margining’” of commodity
options.

A futures-style margining system for
options would include two components:
Original margin, set according to the
underlying risk, and variation margin,
reflecting the daily change in the value
of the option premium. Consistent with
the current treatment of futures
positions, long and short option
positions would be marked-to-market,
and gains and losses would be paid and
collected daily. Futures-style margining
may benefit market participants by
improving cash flow in futures and
options markets generally, thereby
increasing liquidity and efficiency.

11. Background

A. Option Pilot Program

In 1981 the Commission instituted a
pilot program for exchange-traded
options on non-agricultural futures
contracts. 46 FR 54500 (November 3,
1981). Concurrently, the Commission
adopted Part 33 of its regulations,
including the full-payment-of-premium
requirement of Regulation 33.4(a)(2).

In approving the pilot program, the
Commission was cognizant of the
history of fraudulent practices
associated with the offer and sale of
commodity options to the general
public. In this connection, the
Commission proceeded cautiously by,
among other things, prohibiting the
margining of option premiums. The
Commission viewed the full payment of
option premiums “‘as essential to the
protection of option purchasers who
otherwise could reasonably expect that
an initial payment of margin on an
option contract constituted the full

1Regulation 33.4 in pertinent part states:

Sec. 33.4 Designation as a contract market for the
trading of commodity options.

The Commission may designate any board of
trade * * * as a contract market for the trading of
options on contracts of sale for future delivery
* * *when the applicant complies with and
carries out the requirements of the Act (as provided
in 833.2), these relations, and the following
conditions and requirements with respect to the
commodity option for which the designation is
sought:

(a) Such board of trade * * *

(2) Provides that the clearing organization must
receive from each of its clearing members, that each
clearing member must receive from each other
person for whom its clears commodity option
transactions, and that each futures commission
merchant must receive from each of its option
customers, the full amount of each option premium
at the time the option is purchased.
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extent of their obligations on the
option.” 46 FR 54504.

The pilot program was made
permanent effective August 1, 1986. 51
FR 17464 (May 13, 1986). Subsequently,
the Commission approved trading of
options involving agricultural futures
contracts and options involving non-
agricultural physicals on designated
contract markets. 52 FR 777 (January 9,
1987). The proposed futures-style
margining would apply to each of these
exchange-traded commodity option
categories.

B. Previous Commission Considerations
of Futures-Style Margining of
Commodity Options

In June 1982 the Coffee, Sugar &
Cocoa Exchange, Inc. (*“CSCE”’)
petitioned the Commission to repeal
Regulation 33.4(a)(2). The Commission
denied CSCE’s petition, but resolved to
reconsider margining of option
premiums “after the Commission and
industry ha[d] gained some experience
with the trading of options under the
pilot program.” 2

The following year, the Commission
solicited comments concerning “[t]he
advantages and disadvantages of
permitting margining of option
premiums paid by floor traders.” 48 FR
10857, 10858 (March 15, 1983). After
considering comments made in
response to the Federal Register release,
the Commission published a “Notice of
Proposed Rulemaking” in which it
proposed to allow contract markets to
adopt rules permitting their members to
make a deposit with respect to option
premium. 49 FR 8937 (March 9, 1984).
However, the intervening circumstances
of the margin default in the gold futures
option market on the Commodity
Exchange, Inc. raised concerns about
option margining which caused the
Commission to defer further
consideration of futures-style
margining.3

In July 1988 the Chicago Board of
Trade (““CBT”’) and the Chicago

2 Letter dated July 2, 1982, from Jane K. Stuckey,
Secretary, Commodity Futures Trading
Commission, to Bennett J. Corn, President, CSCE.

3 See Report on Volume Investors Corporation,
Division of Trading and Markets, July 1986.

Mercantile Exchange filed separate
petitions with the Commission
requesting repeal of Regulation
33.4(a)(2). The petitioners noted that, as
a result of a study of the October 1987
market break, the President’s Working
Group on Financial Markets
recommended that market participants
and regulators study the potential for
improving liquidity through the use of
futures-style margining of options.4 The
petitions were published, and the public
was invited to file written comments. 54
FR 11233 (March 17, 1989). The
Commission received numerous
comments supporting and opposing the
proposal. Futures exchanges and futures
clearing organizations favored it.
Securities exchanges and securities
clearing organizations opposed it. FCMs
and introducing brokers (*“IBs”)
expressed varying views, with some in
support and some in opposition. With a
few exceptions, commenters from the
agricultural industry generally opposed
the proposal. The Commission took no
further action on the petitions.

Since 1988, a great deal of experience
has been gained with option trading in
numerous products. Industry officials
have continued to indicate to the
Commission that implementation of
futures-style margining might be
beneficial. The Commission notes that
futures-style margining has been in
place at the London International
Financial Futures and Options
Exchange (“‘LIFFE”) for over ten years.
Moreover, LIFFE contracts executed in
Chicago pursuant to the CBT/LIFFE link
have been subject to futures-style
margining since May 1997 with no
adverse consequences.

111. Comparison of Option Margining
Systems

Under the current “stock-style”
option margining system, the option
buyer or “long” must pay the entire
premium when the transaction is
initiated. No further payments are
required. The premium is credited to
the account of the option seller or

4 Interim Report of the Working Group on
Financial Markets, submitted to the President of the
United States, May 1988.

“short,” who must keep it posted as
margin. The option seller also must put
up risk margin to cover potential
adverse market moves in his obligation.
If the option increases in value, the
short must deposit additional funds into
the account. These funds, however, are
not transferred to the long, who must
exercise or offset the option in order to
realize any increase in its value. By
contrast, if the option value decreases,
the short may withdraw any excess
funds from its account.

Under the proposed ‘““futures-style”
margining system, both the long and
short position holders would post risk-
based original margin upon entering
into their option positions. During the
life of the option, the option value
would be marked-to-market daily. Any
increase in value would result in a
credit to the long option holder’s
account and a corresponding debit
against the short’s account. Conversely,
any decrease in value would result in a
credit to the short’s account and a
corresponding debit to the long’s
account. Thus the cash flows in option
contracts would be symmetric, as is the
case for futures. The change in the
margin system, however, would not
alter the fundamental nature of each
party’s overall obligation. A long’s
potential for loss would remain limited
to the full option premium and
transaction costs. As is the case now, a
short’s potential for loss would not be
so limited.

The difference between the current
stock-style margining system and the
proposed futures-style margining system
are illustrated by the following
examples. In each example assume that
an at-the-money call option with an
exercise price of 270 and sixty days to
expiration is purchased for a premium
of $5,000. Further assume that the
minimum price tick in both the futures
and the option is $500.

Example 1: Option Value Decreases

At expiration the futures price has fallen
below the exercise price, and the option
expires out-of-the-money. Under both stock-
style and futures-style margining, the long’s
loss is limited to the $5,000 option premium.
Only the timing of the payments differs.
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Long Short

Stock-Style Margining

Day 1—Pays full premium of $5,000 Day 1—Posts full $5,000 premium received from long plus initial mar-
in.
Day 2-59—May withdraw amount equal to decrease in value of option
position since day of purchase. Total amount withdrawn may not ex-
ceed $5,000 premium.

Day 60—Option expires valueless. Initial margin is returned.

Day 2-59—Pays no additional funds

Day 60—Option expires valueless. Nothing is returned

e Margining

Day 1—Posts initial margin
Day 2-59—Pays aggregate variation of $5,000

Day 1—Posts initial margin.

Day 2-59—cCollects aggregate settlement variation settlement of
$5,000.

Day 60—Option expires valueless. Initial margin is returned.

Day 60—Option expires valueless. Initial margin is returned

Example 2: Option Value Increases

By expiration the futures price has risen above the exercise price to 285. The option is in the money by 15 points, and the
premium is $7,500 ($500 X 15 points) per contract. Under both systems, the long’s profits are the same. Again, only the timing
of the payments differs.

Long Short

Stock-Style Margining

Day 1—Pays full premium of $5,000 Day 1—Posts full $5,000 premium received from long plus initial mar-
gin.

Day 2-59—Posts additional funds equal to the increase in value of op-
tion position over the life of the option.

Day 60—Liquidates position by buying the option for $7,500 for a loss

of $2,500. Total margin payments are returned.

Day 2-59—Collects nothing over life of option

Day 60—Liquidates position by selling the option for $7,500 for a gain
of $2,500.

Futures-Style Margining

Day 1—Posts initial Margin ...
Day 2-59—Over life of option collects pays aggregate settlement vari-
ation of $2,500..

Day 60—Liquidates position. Initial margin is returned. ............ccccceeenneee.

Day 1—Posts initial margin.

Day 2-59—Over life of option pays aggregate settlement variation of
$2,500.

Day 60—Liquidates position. Initial margin is returned.

The long also may choose to exercise the in-the-money call instead of liquidating the option position. Exercising a futures-style
option is analogous to taking delivery on a futures position. In order to receive a cash commodity by taking delivery on a futures
contract, the long must pay the settlement price of the futures contract prevailing at the time of delivery. Similarly, in order to
obtain a futures position by exercising an option, the long must pay the settlement of the option prevailing at the time of exercise.
In other words, the long must pay the full premium marked-to-market on the day of exercise. Under a futures-style margining system,
this payment is offset by the variation payments received by the long during the life of the option. The difference between this

procedure and the exercise of stock-style options are demonstrated in a final example.

Example 3: Exercise of

In-The-Money Option.

As in Example 2, the futures price has risen to 285 by expiration. The long option holder decides to exercise the call.

Long

Short

Stock-Style Margining

Exercises option

Receives long futures position at strike price of 270. Futures position is
marked-to-market by the clearinghouse, and the long is credited
$7,500 ((285-270)X $500.

Option is exercised.

Receives short futures position at strike price of 270. Futures position
is marked-to-market market by the clearinghouse, and short is deb-
ited $7,500.

Futures-Styl

e Margining

Exercises option

Clearinghouse debits account for premium settlement price of $7,500 ..

Receives long futures position at option strike price of 270. Futures po-
sition is marked-to-market by the clearinghouse, and the long is cred-
ited with $7,500 ((285-270)X $500.

Option position is closed through exercise, but risk margin is retained
until the futures position is offset.

Option is exercised.

Clearinghouse credits short with $7,500 settlement of premium.

Receives short futures position at option price of 270. Futures position
is marked-to-market by the clearinghouse, and the short is debited
$7,500.

Option position is closed through exercise, but risk marign is retained

until the futures position is offset.

1V. Potential Benefits and Costs of
Futures-Style Margining

A. Potential Benefits

Futures-style margining of options
could enhance financial integrity and

market liquidity by providing for more
efficient cash flows across markets.
Currently, certain spread or risk neutral
positions can give rise to substantial
funds requirements due to asymmetrical
cash flows. The problem arises, for

example, where a short futures position
is hedged with a long call option. If the
price of the futures position increases,
the value of the call also increases.
However, the trader cannot apply the
increased option value toward the



66572

Federal Register / Vol.

62, No. 244 / Friday, December 19,

1997 / Proposed Rules

corresponding loss in the futures
position.5 Instead, the trader must put
up funds to pay the futures variation
requirement. Similar cash flow
shortages can arise for traders holding
arbitrage positions such as conversions,
reverse conversions, and box spreads.
Such problems may be particularly
acute when there are major market
moves.

With futures-style margining of
options, these asymmetrical cash flows
could be reduced. Each increase in an
option position’s value (long or short)
would result in a related variation
payment which would be accessible to
the option trader. The trader could in
turn use the option gains to contribute
to margin payments on other positions
with losses.

Futures-style margining also may
reduce financing requirements for
market participants and, thus, financing
risk for FCMs and clearinghouses.
Under the current margining system,
financing risk is created because long
option equity cannot be used to make
variation margin payments on short
option or futures positions. Moreover,
financing based on option equity may
not be readily available to market
participants because banks may be
reluctant to provide such financing.
Futures-style margining of options, with
its variation pay and collect feature,
would reduce the need for market
participants to borrow against their long
option equity. Thus, FCMs no longer
would be exposed to the resulting credit
risk beyond their control.

Market liquidity may increase under a
futures-style margining system for two
reasons. First, the ability of traders to
participate in option markets could be
less dependent on their ability to obtain
financing. Second, the incentive for
early exercise of options could be
reduced. Under the present system, an
option purchaser can realize increases
in the value of an option only by
offsetting or exercising that option.
Thus, some long option holders may
choose to exercise their options early in
order to obtain the option profits. This
possibility of early exercise may act as
a disincentive to writing options due to
the uncertainty it creates. The daily pay
and collect feature of the futures-style
system could reduce the incentive for
early exercise.

5 Of course, the trader may obtain the excess
funds by exercising or offsetting the option, but this
would eliminate the original hedge strategy or
require reestablishing the option with the potential
for a less favorable price and additional transaction
costs.

B. Potential Costs

Futures-style margining would
increase leverage in the option markets.
A long would be required to put up a
smaller initial payment to purchase a
given option than he or she would
under the current system. This would
introduce a risk of default that does not
exist today. The Commission notes,
however, that futures and short options
currently may be margined. It is
anomalous that long options, which
entail less risk, are subject to a more
stringent standard. Under futures-style
margining, the total risk of a long option
would still be fixed at the time of
purchase. Moreover, FCMs would
remain free to require an initial payment
equal to the value of the option
premium.

Over the years, the Commission has
brought enforcement actions involving
the fraudulent offer and sale of options
on exchange-traded futures contracts to
unsophisticated retail customers.
Futures-style margining may provide
unscrupulous individuals with an
additional opportunity to mislead
unsophisticated option customers. Such
customers may not fully understand that
they are liable for the full premium
payment if the market moves against
their option position. In addition, less
well-capitalized customers could be
persuaded to invest since the initial
margin would be lower than currently
required. Institution of futures-style
margining would require efforts to
educate market participants. Of course,
consistent with Commission Regulation
1.55, full and accurate disclosure of
potential liability also would be
necessary at the time an option position
was entered in order to ensure investor
protection. The Commission welcomes
comments on what measures might be
appropriate to address these concerns.

Implementation of futures-style
margining would alter option pricing
which could adversely affect certain
market participants. Option premiums
potentially would be higher under a
futures-style margining system because
shorts likely would demand a higher
price to compensate for the loss of
interest income on the full premium and
longs would be willing to pay a higher
price because they would be gaining
such interest income. Some market
participants believe that this could
affect various trading strategies by
potentially diminishing the usefulness
of certain option writing strategies.

Implementation of futures-style
margining might also create issues for
participants in the securities markets.
To the extent the latter retained the
current system, customer confusion

could result.s In addition, certain
intermarket strategies such as “‘buy-
write”” might be less useful because
option grantors would not receive the
full option premium upfront.

Finally, there could be costs to the
industry in making a transition to
futures-style margining. FCMs would
have to adjust their risk management
systems to address the increased
leverage and altered cash flow features.
Moreover, insofar as small retail firms
currently only handle long option
positions, such firms would have to
install risk management systems if they
planned to allow margining of
premiums. In addition, if all exchanges
were not ready or willing to switch from
stock-style option margining to futures-
style margining at the same time, FCMs
might incur operational costs in order to
maintain multiple option margining
systems and to comply with different
disclosure requirements for different
exchanges. Furthermore, even if all
exchanges introduced futures-style
margining simultaneously, there would
be a necessary transition period during
which exchanges and market
participants would be required to deal
with both margining systems.

In addition, because of the impact of
the futures-style margining on option
pricing, only a newly-issued option
series could be margined in the
proposed manner. Any previously
issued option series would require
margining under the existing stock-style
system. Thus, a change to futures-style
margining would necessitate the
maintenance of a two-tiered margining
system for a period of time.

VI. Proposed Regulatory Changes

A. Repeal of Commission Regulation
33.4(a)(2)

The Commission believes that futures-
style margining could provide
substantial benefits to the marketplace
and that steps are available to minimize
the potential costs. Accordingly, the
Commission is proposing to delete
Regulation 33.4(a)(2) which requires full
payment of the option premium at the
time of purchase. This would not
impose future-style margining on the
industry but would merely make it
available. Any exchange or
clearinghouse that wished to implement
it would be required to submit
appropriate rule changes to the
Commission pursuant to Section

6In May 1996 the Board of Governors of the
Federal Reserve amended Regulation T to allow
securities exchanges to adopt, pursuant to
Securities and Exchange Commission approval,
rules permitting the margining of options on
securities. 61 FR 20386 (May 6, 1996). To date, no
exchange has submitted such a rule.
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5a(a)(12)(A) of the Act and Commission
Regulation 1.41. The Commission
would review any such proposal to
ensure that adequate safeguards were in
place. In particular, the Commission
would reemphasize the need to use
systems and procedures that took into
account the unique risk characteristics
of options. Moreover, as previously
mentioned, exchange margin
requirements are minimums. Any FCM
would remain free to collect the full
premium at the time of purchase just as
it is currently free to collect more than
the exchange minimum margin on
futures positions.

B. Amendment of Commission
Regulations 1.55 and 33.7

The Commission is proposing several
amendments to the language of the
generic futures and option risk
disclosure statement set forth in
Appendix A of Commission Regulation
1.55(c) and the more detailed domestic
exchange-traded option disclosure
statement set forth in Regulation 33.7.
The proposed amendments would
inform potential investors that option
transactions may be subject to either a
stock-style or futures-style margining
system. The proposed amendments
would not relieve an FCM or IB from
any other disclosure obligation it may
have under applicable law.

C. Technical Amendments

Implementation of futures-style
margining will require changes to other
Commission requirements to provide for
appropriate accounting treatment of
options. See, Financial and Segregation
Interpretation No. 8, Comm. Fut. L.
Rep., (CCH) 17118 (August 12, 1982),
relating to the proper accounting,
segregation and net capital treatment of
options, and Commission Regulation
1.17 relating to minimum financial
requirements for FCMs and IBs. The
Commission requests comments on the
appropriate technical amendments to
these provisions. The Commission also
request comments on any other
technical changes to its regulatory
requirements.

VII. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
that agencies, in proposing rules,
consider the impact on small
businesses. The rules discussed herein
will affect FCMs and IBs. The
Commission has already established
certain definitions of ““small entities” to
be used by the Commission in
evaluating the impact of its rules on

such small entities in accordance with
the RFA. FCMs have been determined
not to be small entities under the RFA.

With respect to IBs, the Commission
has stated that it is appropriate to
evaluate within the context of a
particular rule proposal whether some
or all IBs should be considered to be
small entities and, if so, to analyze that
economic impact on such entities at that
time. The proposed rule amendments
would not require any IB to alter its
current method of doing business as
FCMS have the responsibility of
administering customer funds. Further,
these rule amendments, as proposed
should, impose no additional burden or
requirements on IBs and, thus, if
adopted would not have a significant
economic impact on a substantial
number of IBs.

Therefore, the Chairperson, on behalf
of the Commission, hereby certifies
pursuant to 5 U.S.C. 605(b), that the
action taken herein would not have a
significant economic impact on a
substantial number of small entities.
The Commission nonetheless invites
comments from any person or entity
which believes that the proposal would
have a significant impact on its
operations.

B. Paperwork Reduction Act

The Paperwork Reduction Act of
19957 imposes certain requirements on
federal agencies (including the
Commission) in connection with their
conducting or sponsoring any collection
of information as defined by the
Paperwork Reduction Act.

While proposed Rule 1.55 has no
burden, the group of rules (3038—-0024),
which Rule 1.55 is a part, has the
following burden:

Average burden hours per response:
128.

Number of Respondents: 3,148.

Frequency of responses: 36.

While proposed Rule 33.7 has no
burden, the group of rules (3038-0007),
which Rule 33.7 is a part, has the
following burden:

Average burden hours per response:
50.57.

Number of Respondents: 190,422.

Frequency of responses: 1,111.

Copies of the OMB approved
information collection package
associated with these rules may be
obtained from Desk Officer, CFTC,
Office of Management and Budget,
Room 10202, NEOB, Washington DC
20503, (202) 395-7340.

7Pub. L. 104-13 (May 13, 1995).

List of Subjects
17 CFR Part 1

Commodity Futures, Domestic
exchange-traded commodity option
transactions.

17 CFR Part 33

Commodity Futures, Domestic
exchange-traded commodity option
transactions.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, sections 2(a)(1), 4b, 4c, and
8a thereof, 7 U.S.C. 2a, 6b, 6¢, and 12a,
the Commission hereby proposes to
amend Chapter | of Title 17 of the Code
of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 2a 4, 4a, 6, 6a,
6b, 6¢, 6d, 6e, 6f, 6g, 6h, 6i, 6], 6k, 61, 6m,
6n, 60, 6p, 7, 7a, 7b, 9, 12, 12a, 12c, 13a, 13a—
-, 16, 164, 19, 21, 23, 24.

2. Section 1.55(c) is amended by
revising section 3 of Appendix A to read
as follows: 8

Appendix A to CFTC Rule 1.55(c)—
Generic Risk Disclosure Statement

Risk Disclosure Statement for Futures and
Options

* * * * *

Options

3. Variable degree of risk.

Transactions in options carry a high degree
of risk. Purchasers and sellers of options
should familiarize themselves with the type
of option (i.e. put or call) which they
contemplate trading and the associated risks.
You should calculate the extent to which the
value of the options must increase for your
position to become profitable, taking into
account the premium and all transaction
costs.

The purchaser of options may offset or
exercise the options or allow the options to
expire. The exercise of an option results
either in a cash settlement or in the
purchaser acquiring or delivering the
underlying interest. If the option is on a
future, the purchaser will acquire a futures
position with associated liabilities for margin
(see the section on Futures above). If the
purchased options expire worthless, you will
suffer a total loss of your investment which
will consist of the option premium plus
transaction costs. If you are contemplating
purchasing deep-out-of-the-money options,
you should be aware that the chance of such
options becoming profitable ordinarily is
remote.

8The Commission will republish the entire
appendix in the final rule.
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Selling (“writing” or ‘“‘granting’’) an option
generally entails considerably greater risk
than purchasing options. Although the
premium received by the seller is fixed, the
seller may sustain a loss well in excess of
that amount. The seller will be liable for
additional margin to maintain the position if
the market moves unfavorably. The seller
will also be exposed to the risk of the
purchaser exercising the option, and the
seller will be obligated to either settle the
option in cash or to acquire or deliver the
underlying interest. If the option is on a
future, the seller will acquire a position in a
future with associated liabilities for margin
(see the section on Futures above). If the
position is “‘covered” by the seller holding a
corresponding position in the underlying
interest or a future or another option, the risk
may be reduced. If the option is not covered,
the risk of loss can be unlimited.

Certain exchanges, domestic and foreign,
permit deferred payment of the option
premium, exposing the purchaser to liability
for margin payments not exceeding the
amount of the premium. The purchaser is
still subject to the risk of losing the premium
and transaction costs. When the option is
exercised or expires, the purchaser is
responsible for any unpaid premium
outstanding at that time.

* * * * *

PART 33—REGULATION OF
DOMESTIC EXCHANGE TRADED
COMMODITY OPTION TRANSACTIONS

3. The authority citation for Part 33
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4, 6, 6a, 6b, 6c,
6d, 6e, 6f, 6g, 6h, 6i, 6j, 6k, 61, 6m, 6N, 60,
7,7a,7b,8,9,11, 12a, 12¢, 133, 13a-1, 13b,
19, and 21.

8§33.4 [Amended]

4. Section 33.4 is amended by
removing and reserving paragraphs
@)(2).

5. The disclosure statement in
paragraph (b) of §33.7 is amended by
revising the text preceding paragraph (1)
and paragraph (2)(v), (4) and (5) to read
as follows:

§33.7 Disclosure.

* * * * *

(b) The disclosure statement must
read as follows:

OPTION DISCLOSURE STATEMENT

BECAUSE OF THE VOLATILE NATURE
OF THE COMMODITIES MARKETS, THE
PURCHASE AND GRANTING OF
COMMODITY OPTIONS INVOLVE A HIGH
DEGREE OF RISK. COMMODITY OPTION
TRANSACTIONS ARE NOT SUITABLE FOR
MANY MEMBERS OF THE PUBLIC. SUCH
TRANSACTIONS SHOULD BE ENTERED
INTO ONLY BY PERSONS WHO HAVE
READ AND UNDERSTOOD THIS
DISCLOSURE STATEMENT AND WHO
UNDERSTAND THE NATURE AND EXTENT
OF THEIR RIGHTS AND OBLIGATIONS
AND OF THE RISKS INVOLVED IN THE

OPTION TRANSACTIONS COVERED BY
THIS DISCLOSURE STATEMENT.

BOTH THE PURCHASER AND THE
GRANTOR SHOULD KNOW WHETHER THE
PARTICULAR OPTION IN WHICH THEY
CONTEMPLATE TRADING IS AN OPTION
WHICH, IF EXERCISED, RESULTS IN THE
ESTABLISHMENT OF A FUTURES
CONTRACT (AN “OPTION ON A FUTURES
CONTRACT”) OR RESULTS IN THE
MAKING OR TAKING OF DELIVERY OF
THE ACTUAL COMMODITY UNDERLYING
THE OPTION (AN “OPTION ON A
PHYSICAL COMMODITY”). BOTH THE
PURCHASER AND THE GRANTOR OF AN
OPTION ON A PHYSICAL COMMODITY
SHOULD BE AWARE THAT, IN CERTAIN
CASES, THE DELIVERY OF THE ACTUAL
COMMODITY UNDERLYING THE OPTION
MAY NOT BE REQUIRED AND THAT, IF
THE OPTION IS EXERCISED, THE
OBLIGATIONS OF THE PURCHASER AND
GRANTOR WILL BE SETTLED IN CASH.

BOTH THE PURCHASER AND THE
GRANTOR SHOULD KNOW WHETHER THE
PARTICULAR OPTION IN WHICH THEY
CONTEMPLATE TRADING IS SUBJECT TO
A “STOCK-STYLE” OR “FUTURES-STYLE”
SYSTEM OF MARGINING. UNDER A
STOCK-STYLE MARGINING SYSTEM, A
PURCHASER IS REQUIRED TO PAY THE
FULL PURCHASE PRICE OF THE OPTION
AT THE INITIATION OF THE
TRANSACTION. THE PURCHASER HAS NO
FURTHER OBLIGATION ON THE OPTION
POSITION. UNDER A FUTURES-STYLE
MARGINING SYSTEM, THE PURCHASER
DEPOSITS INITIAL MARGIN AND MAY BE
REQUIRED TO DEPOSIT ADDITIONAL
MARGIN IF THE MARKET MOVES
AGAINST THE OPTION POSITION. THE
PURCHASER’S TOTAL MARGIN
OBLIGATION, HOWEVER, WILL NOT
EXCEED THE ORIGINAL OPTION
PREMIUM. IF THE PURCHASER OR
GRANTOR DOES NOT UNDERSTAND HOW
OPTIONS ARE MARGINED UNDER A
STOCK-STYLE OR FUTURES-STYLE
MARGINING SYSTEM, HE OR SHE SHOULD
REQUEST AN EXPLANATION FROM THE
FUTURES COMMISSION MERCHANT
(“FCM”) OR INTRODUCING BROKER (*IB”).

A PERSON SHOULD NOT PURCHASE
ANY COMMODITY OPTION UNLESS HE OR
SHE IS ABLE TO SUSTAIN A TOTAL LOSS
OF THE PREMIUM AND TRANSACTION
COSTS OF PURCHASING THE OPTION. A
PERSON SHOULD NOT GRANT ANY
COMMODITY OPTION UNLESS HE OR SHE
IS ABLE TO MEET ADDITIONAL CALLS
FOR MARGIN WHEN THE MARKET MOVES
AGAINST HIS OR HER POSITION AND, IN
SUCH CIRCUMSTANCES, TO SUSTAIN A
VERY LARGE FINANCIAL LOSS.

A PERSON WHO PURCHASES AN
OPTION SUBJECT TO STOCK-STYLE
MARGINING SHOULD BE AWARE THAT,
IN ORDER TO REALIZE ANY VALUE FROM
THE OPTION, IT WILL BE NECESSARY
EITHER TO OFFSET THE OPTION
POSITION OR TO EXERCISE THE OPTION.
OPTIONS SUBJECT TO FUTURES-STYLE
MARGINING ARE MARKED-TO-MARKET,
AND GAINS AND LOSSES ARE PAID AND
COLLECTED DAILY. IF AN OPTION
PURCHASER DOES NOT UNDERSTAND

HOW TO OFFSET OR EXERCISE AN
OPTION, THE PURCHASER SHOULD
REQUEST AN EXPLANATION FROM THE
FCM OR IB. CUSTOMERS SHOULD BE
AWARE THAT IN A NUMBER OF
CIRCUMSTANCES, SOME OF WHICH WILL
BE DESCRIBED IN THIS DISCLOSURE
STATEMENT, IT MAY BE DIFFICULT OR
IMPOSSIBLE TO OFFSET AN EXISTING
OPTION POSITION ON AN EXCHANGE.

THE GRANTOR OF AN OPTION SHOULD
BE AWARE THAT, IN MOST CASES, A
COMMODITY OPTION MAY BE EXERCISED
AT ANY TIME FROM THE TIME IT IS
GRANTED UNTIL IT EXPIRES. THE
PURCHASER OF AN OPTION SHOULD BE
AWARE THAT SOME OPTION CONTRACTS
MAY PROVIDE ONLY A LIMITED PERIOD
OF TIME FOR EXERCISE OF THE OPTION.

THE PURCHASER OF A PUT OR CALL
SUBJECT TO STOCK-STYLE OR FUTURES-
STYLE MARGINING IS SUBJECT TO THE
RISK OF LOSING THE ENTIRE PURCHASE
PRICE OF THE OPTION—THAT IS, THE
PREMIUM CHARGED FOR THE OPTION
PLUS ALL TRANSACTION COSTS.

THE COMMODITY FUTURES TRADING
COMMISSION REQUIRES THAT ALL
CUSTOMERS RECEIVE AND
ACKNOWLEDGE RECEIPT OF A COPY OF
THIS DISCLOSURE STATEMENT BUT
DOES NOT INTEND THIS STATEMENT AS
A RECOMMENDATION OR ENDORSEMENT
OF EXCHANGE-TRADED COMMODITY
OPTIONS.

* * * * *

(2) * ok *

(v) An explanation and understanding of
the option margining system.

* * * * *

(4) Margin requirements. An individual
should know and understand whether the
option he or she is contemplating trading is
subject to a stock-style or futures-style system
of margining. Stock-style margining requires
the purchaser to pay the full option premium
at the time of purchase. The purchaser has
no further financial obligations, and the risk
of loss is limited to the purchase price and
transaction costs. Futures-style margining
requires the purchaser to pay initial margin
only at the time of purchase. The option
position is marked-to-market, and gains and
losses are collected and paid daily. The
purchaser’s risk of loss is limited to the
initial option premium and transaction costs.

An individual granting options under
either a stock-style or futures-style system of
margining should understand that he or she
may be required to pay additional margin in
the case of adverse market movements.

(5) Profit potential of an option position.
An option customer should carefully
calculate the price which the underlying
futures contract or underlying physical
commodity would have to reach for the
option position to become profitable. Under
a stock-style margining system, this price
would include the amount by which the
underlying futures contract or underlying
physical commodity would have to rise
above or fall below the strike price to cover
the sum of the premium and all other costs
incurred in entering into and exercising or
closing (offsetting) the commodity option
position. Under a future-style margining
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system, option positions would be marked-
to-market, and gains and losses would be
paid and collected daily, and an option
position would become profitable once the
variation margin collected exceeded the cost
of entering the contract position.

Also, an option customer should be aware
of the risk that the futures price prevailing at
the opening of the next trading day may be
substantially different from the futures price
which prevailed when the option was
exercised. Similarly, for options on physicals
that are cash settled, the physicals price
prevailing at the time the option is exercised
may differ substantially from the cash
settlement price that is determined at a later
time. Thus, if a customer does not cover the
position against the possibility of underlying
commodity price change, the realized price
upon option exercise may differ substantially
from that which existed at the time of
exercise.

* * * * *

Issued in Washington, D.C., on this 15th
day of December, 1997, by the Commodity
Futures Trading Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-33125 Filed 12-18-97; 8:45 am)]
BILLING CODE 6351-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG-105163-97]
RIN 1545-AV15

Certain Investment Income

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to the
treatment of certain investment income
under the qualifying income provisions
of section 7704(d) and the application of
the passive activity loss rules to
publicly traded partnerships. The
regulations would affect the
classification of certain partnerships for
federal tax purposes and would also
affect the passive activity loss
limitations with respect to items
attributable to publicly traded
partnerships. This document also
contains a notice of public hearing on
these proposed regulations.

DATES: Written comments must be
received by March 19, 1998. Requests to
speak (with outlines of oral comments)
at a public hearing scheduled for April
28, 1998, at 10 a.m., must be received
by April 7, 1998.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-105163-97),

room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. In the
alternative, submissions may be hand
delivered between the hours of 8 a.m.
and 5 p.m. to: CC:DOM:CORP:R (REG-
105163-97), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue NW., Washington, DC.
Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the “Tax Regs’’ option of
the IRS Home Page, or by submitting
comments directly to the IRS Internet
site at: http://www.irs.ustreas.gov/prod/
tax__regs/comments.html. The public
hearing will be held in Room 2615,
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Christopher
Kelley, (202) 622—-3080; concerning
submissions and the hearing,
Evangelista Lee, (202) 622-7190 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:
Introduction

This document proposes to add
§1.7704-3 to the Income Tax
Regulations (26 CFR part 1) relating to
the definition of qualifying income for
publicly traded partnerships under
section 7704(d) of the Internal Revenue
Code (Code). This document also
proposes to amend § 1.469-10 of the
Income Tax Regulations relating to the
application of section 469 of the Code
to publicly traded partnerships.

Explanation of Provisions
Qualifying Income

Section 7704 of the Code provides
that a publicly traded partnership is
generally treated as a corporation for
federal tax purposes unless 90 percent
or more of the gross income of the
partnership consists of qualifying
income. Section 7704(d) defines
qualifying income to include certain
types of passive investment income,
such as interest, dividends, real
property rents, and income that would
qualify under the regulated investment
company provisions in section 851(b)(2)
or the real estate investment trust
provisions in section 856(c)(2). Since
section 7704 was enacted, however,
several new types of financial
instruments have been developed that
generate passive-type investment
income similar to interest and
dividends. The preamble to the
regulations under § 1.7704-1, issued
December 4, 1995, (regarding the
definition of public trading) requested
comments from the public on the

definition of qualifying income for
investment partnerships and other
partnerships engaged in various types of
securities transactions.

In response to comments received, the
proposed regulations provide that
qualifying income for purposes of
section 7704(c) includes income from
holding annuities, income from notional
principal contracts (as defined in
§1.446-3), and other substantially
similar income from ordinary and
routine investments to the extent
determined by the Commissioner.
Qualifying income, however, includes
income from a notional principal
contract only if the property, income, or
cash flow that measures the amounts to
which the partnership is entitled under
the contract would give rise to
qualifying income if held or received
directly by the partnership. The
proposed regulations also confirm that
capital gain from the sale of stock is
qualifying income, regardless of
whether the stock pays dividends. The
proposed regulations also provide that
qualifying income (as defined in the
proposed regulations) does not include
income derived in the ordinary course
of a trade or business by a broker,
dealer, or market maker. Income derived
by traders and investors can be
qualifying income under the proposed
regulations. The proposed regulations,
including the trade or business
restriction, are consistent with the
legislative history of section 7704,
which indicates that the exception for
passive investment income was
intended to distinguish between
partnerships engaged in investment
activities and those partnerships
engaged in active business activities that
are more typically conducted in
corporate form. See H.R. Rep. No. 391
(Part 2), 100th Cong., 1st Sess. 1066—69
(House Report). The IRS also requests
comments on the appropriate way to
determine how gains should be
measured for purposes of determining
whether 90 percent or more of the
partnership’s gross income is qualifying
income when a partnership makes a
mixed straddle account election under
§1.1092(b)-4T. The IRS believes that
use of the daily mark-to-market method
provided for by § 1.1092(b)-4T would
be inconsistent with the congressional
purpose behind section 7704.

Passive Activity Loss Rules

Section 469(a) generally provides that
if for any taxable year the taxpayer is an
individual, estate, trust, closely held C
corporation, or personal service
corporation, neither the passive activity
loss nor the passive activity credit for
the taxable year is allowed. Section
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469(k) provides that section 469 applies
separately with respect to items
attributable to each publicly traded
partnership. Section 469(k)(2) defines a
publicly traded partnership in the same
manner as section 7704(b). The
legislative history of section 469(k)
indicates that the term publicly traded
partnership has the same meaning for
purposes of section 469(k) as it does for
purposes of section 7704. See H.R. Rep.
No. 495, 100th Cong., 1st Sess. 952-53
(1987) (Conference Report). In addition,
Notice 88—75 (1988-2 C.B. 386)
provided the same guidance on the
definition of a publicly traded
partnership for purposes of both
sections 469(k) and 7704.

The recently issued regulations under
§1.7704-1, however, define a publicly
traded partnership only for purposes of
section 7704. The proposed regulations
implement the legislative history of
section 469(K) by providing that the
definition of a publicly traded
partnership for purposes of section
469(K) is the same as the definition of
publicly traded partnership under
section 7704.

Proposed Effective Date

These regulations are proposed to
apply for taxable years of a partnership
beginning on or after the date the final
regulations are published in the Federal
Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulations
do not impose a collection of
information on small entities, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (preferably a signed
original and eight (8) copies) that are
submitted timely to the IRS. All
comments will be available for public
inspection and copying.

A public hearing has been scheduled
for Tuesday, April 28, 1998, at 10 a.m.,

in Room 2615, Internal Revenue
Building, 1111 Constitution Avenue
NW., Washington, DC. Because of access
restrictions, visitors will not be
admitted beyond the Internal Revenue
Building lobby more than 15 minutes
before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons that wish
to present oral comments at the hearing
must submit timely written comments
(preferably a signed original and eight
(8) copies) by March 19, 1998 and
submit an outline of the topics to be
discussed and the time to be devoted to
each topic by April 7, 1998.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information: The principal
author of these regulations is
Christopher Kelley, Office of Chief
Counsel (Passthroughs and Special
Industries). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *.

Par. 2. Section 1.469-10 is revised to
read as follows:

§1.469-10 Application of section 469 to
publicly traded partnerships.

(a) [Reserved].

(b) Publicly traded partnership—(1) In
general. For purposes of section 469(k),
a partnership is a publicly traded
partnership only if the partnership is a
publicly traded partnership as defined
in §1.7704-1.

(2) Effective date. This section applies
for taxable years of a partnership
beginning on or after the date final
regulations are published in the Federal
Register.

Par. 3. Section 1.7704-3 is added to
read as follows:

§1.7704-3 Qualifying income.

(a) Certain investment income—(1) In
general. For purposes of section

7704(d)(1), qualifying income includes
capital gain from the sale of stock,
income from holding annuities, income
from notional principal contracts (as
defined in §1.446-3), and other
substantially similar income from
ordinary and routine investments to the
extent determined by the Commissioner.
Income from a notional principal
contract is included in qualifying
income only if the property, income, or
cash flow that measures the amounts to
which the partnership is entitled under
the contract would give rise to
qualifying income if held or received
directly by the partnership.

(2) Limitations. Qualifying income as
defined in paragraph (a)(1) of this
section does not include income derived
in the ordinary course of a trade or
business. For purposes of the preceding
sentence, income derived from an asset
with respect to which the partnership is
a broker, market maker, or dealer is
treated as income derived in the
ordinary course of a trade or business;
income derived from an asset with
respect to which the taxpayer is a trader
or investor is not treated as income
derived in the ordinary course of a trade
or business.

(b) Effective date. This section applies
for taxable years of a partnership
beginning on or after the date final
regulations are published in the Federal
Register.

Michael P. Dolan,

Acting Commissioner of Internal Revenue.
[FR Doc. 97-33105 Filed 12-18-97; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[TX 61-1-7270: FRL-5937-4]

Approval and Promulgation of State
Implementation Plans (SIP) for Texas:

Accelerated Vehicle Retirement (AVR)
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to
disapprove the SIP revision submitted
by the State of Texas for the Accelerated
Vehicle Retirement (AVR) program
which allows stationary sources to
purchase Emission Reduction Credits
(ERCs) through a vehicle scrappage
program. For areas which face relatively
high stationary source control costs,
Mobile Emission Reduction Credits
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(MERC:s) offer stationary sources
another option to achieve required
emission reductions through early
retirement and scrappage of motor
vehicles which fail mandated emissions
testing. The EPA is proposing
disapproval because the State’s AVR SIP
revision uses a vehicle emission testing
method from a vehicle Inspection and
Maintenance (/M) program that has
changed since the ARV SIP was
submitted. This action is being taken
under sections 110 and 182 of the Clean
Air Act, as amended in 1990 (the Act).
DATES: Comments must be received on
or before January 20, 1998.

ADDRESSES: Written comments on this
action should be addressed to Mr.
Thomas H. Diggs, Chief, Air Planning
Section, at the EPA Region 6 Office
listed. Copies of the documents relevant
to this action area available for public
inspection during normal business
hours at the following locations. Persons
interested in examining these
documents should make an
appointment with the appropriate office
at least 24 hours before the visiting
day.Environmental Protection Agency,
Region 6, Air Planning Section (6PD-L),
1445 Ross Avenue, suite 700, Dallas,
Texas 75202—-2733.Texas Natural
Resource Conservation Commission,
12100 Park 35 Circle, Austin, Texas
78711-3087.

FOR FURTHER INFORMATION CONTACT: Ms.
Sandra Rennie, Air Planning Section
(6PD-L), EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202-2733,
telephone (214) 665-7367.
SUPPLEMENTARY INFORMATION:

|. Background

The Act broadly encourages, and in
Title | of the Act, mandates, States to
develop and facilitate market-based
approaches for achieving the
environmental goals of the Act for
attainment and maintenance of the
National Ambient Air Quality
Standards, and to meet associated
emission reduction milestones. The
Agency has developed comprehensive
guidance and rules (as required by the
Act) for States and individual sources to
follow in designing and adopting such
programs for inclusion in SIPs. The
Economic Incentive Program (EIP) Rules
(April 7,1994, 59 FR 16690-16717)
provide a broad framework for the
development and use of a wide variety
of incentive strategies for stationary,
area, and/or mobile sources. One such
approach is the generation and trading
of ERCs, which historically have been
allowed under guidance provided in the
1986 Emission Trading Policy
Statement. In certain areas where

emission control costs for stationary
sources may be high relative to mobile
source control costs, creating EIPs
which allow for the trading of emission
reduction credits from mobile sources to
stationary sources can be beneficial.

On October 31, 1994, the State of
Texas submitted revisions to the SIP
making changes to the Texas
Administrative Code (30 TAC), Chapter
114: Control of Air Pollution from Motor
Vehicles. In this revision, section
114.29, Accelerated Vehicle Retirement
Program, was added to the Code. The
new section provides specific
requirements for the purchase,
screening, and processing of scrappage
vehicles, so that all emission reductions
generated through AVR are creditable,
enforceable, surplus, quantifiable, and
permanent. The scrappage program
requires all potential vehicles to get an
“IM240” emission test at an 1/M testing
facility.

The AVR program was planned when
the State was intending to implement an
I/M program which utilized the IM240
emission test in a centralized, test-only
setting. The I/M program was designed,
developed, and began operation in
January 1995, before being halted by the
Governor and the Texas Legislature.

However, various states, including
Texas, desired greater flexibility in
implementing their I/M programs. On
September 18, 1995, EPA revised and
finalized 1/M rules that gave states much
greater flexibility in implementing I/M
programs. One element of the I/M
flexibility amendments included a
provision for a new low enhanced
performance standard that would allow
for less stringent I/M programs if overall
air quality goals were met. In addition,
on November 28, 1995, President
Clinton signed the National Highway
System Designation Act of 1995
(NHSDA) which allowed even greater
flexibility in I/M programs for states,
especially in the area of emission
reduction estimates.

In response to this additional
flexibility, the State of Texas, in a letter
dated March 12, 1996, submitted its
revised I/M program to the Region 6
office within the submission deadlines
contained in the NHSDA. The EPA
granted conditional interim approval
(July 11, 1997, 62 FR 37138) of the
revised Texas I/M plan. As a result, the
State has implemented a decentralized
testing network which allows for both
test-and-repair and test-only stations,
and includes remote sensing. Testing
stations administer a two-speed idle
test. This program is referred to as the
Texas Motorist Choice Program. With
the IM240 test no longer available, the
tailpipe emission measurements needed

for AVR calculations as outlined in
section 114.29 of 30 TAC 114 cannot be
obtained. The EPA believes this is a
significant deficiency which prohibits
approval of the SIP under section 110 of
the Act.

I1. Evaluation of Accelerated Vehicle
Retriement (AVR) SIP

Several key program elements in EIP
rules must generally be included in any
MERC program to ensure that the EIP
principles and requirements are met.
One of the elements calls for credible,
workable, replicable procedures for
quantifying emissions and/or emission-
related parameters.

In the State’s submittal, emission
reductions in grams/vehicle/year for
each vehicle are calculated using
tailpipe emissions, evaporative
emissions, vehicle replacement
emissions, and vehicle miles traveled.
Tailpipe emissions are measured by
using the IM240 test. The MERCs are
calculated in tons/year from the
emission reductions from all vehicles in
a scrappage program.

The owner of a scrappage vehicle
must obtain an IM240 vehicle emission
certificate at a testing facility showing
that the vehicle has failed the mandated
emissions test prior to the sale of the
vehicle to a scrappage program. A
motorist must submit the vehicle to an
emissions test according to specific
procedures outlined in the SIP. In the
Texas Motorist Choice I/M program,
which is in operation, the test stations
offer only the idle test. The IM240 test
is not an option. Consequently, tailpipe
emissions can no longer be quantified
according to the procedure outlined in
the SIP. This prevents the State from
satisfying the program element for
obtaining credible emissions data.

In summary, the Texas AVR SIP
submittal does not reflect current
programs which are necessary to
implement the scrappage program as
designed. Based on the analysis, EPA
cannot approve the Texas AVR SIP.

I11. Proposed Action

The EPA proposes to disapprove the
Texas AVR SIP under sections 110 and
182 since the State failed to update
elements of the AVR SIP submitted
October 31, 1994. The AVR SIP
submittal represents vehicle emission
testing for vehicle scrappage using an I/
M loaded mode transient emission test
(IM240). The Texas Legislature halted
the operation of that particular program,
and has since chosen to implement a
different I/M program, the Texas
Motorist Choice Program, which
requires a two-speed idle test. This test
has not been shown to be equivalent to
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the IM240 test. Consequently, the AVR
SIP is not applicable to current
programs as submitted.

This revision is not required by the
Act. Therefore, this proposed
disapproval action does not impose
sanctions for failure to meet Act
requirements.

The EPA is soliciting public comment
on the proposed action discussed in this
document or on other relevant matters.
These comments will be considered
before taking final action. Interested
parties may participate in the Federal
rule making procedure by submitting
written comments to the EPA Regional
office listed in the Addresses section of
this document.

Nothing in today’s action should be
construed as permitting, allowing, or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

The Regional Administrator’s
decision to approve or disapprove the
AVR SIP revision will be based on
whether it meets the requirements of
section 110(a)(2)(A)—(K) and part D of
the Act, as amended, and EPA
regulations in 40 CFR part 51.

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. See 5 U.S.C.
603 and 604. Alternatively, EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

The EPA’s proposed disapproval of
the State request under sections 110 and
301, and subchapter I, part D of the Act
does not affect any existing
requirements applicable to small
entities. Any preexisting Federal
requirements remain in place after this
proposed disapproval. Federal
disapproval of the State submittal does
not affect its State-enforceability.
Moreover, the EPA’s disapproval of the
submittal does not impose any new
Federal requirements. Therefore, the

EPA certifies that this proposed
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing requirements, nor
does it impose any new Federal
requirements.

C. Unfunded Mandates Act

Under section 202 of the Unfunded
Mandate Reform Act of 1995, signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local or tribal governments in aggregate;
or to the private sector, of $100 million
or more. Under section 205, EPA must
select the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

The EPA has determined that the
proposed disapproval action does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action does
not impose new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or
private sector, result from this action.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Ozone, Volatile

organic compounds.
Dated: December 10, 1997.
Lynda F. Carroll,

Acting Deputy Regional Administrator,
Region VI.

[FR Doc. 97-33222 Filed 12-18-97; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

[CA-004-BU; FRL-5937-5]

Designation of Areas for Air Quality
Planning Purposes; State of California;

Redesignation of the San Francisco
Bay Area to Nonattainment for Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On May 22, 1995, EPA
redesignated the San Francisco Bay

Area (Bay Area) from moderate
nonattainment for the federal 1-hour
ozone standard to attainment (60 FR
27028). The redesignation became
effective on June 21, 1995. Two days
later, the Bay Area experienced its first
violation of the federal 1-hour ozone
standard as an attainment area. There
have been a total of 43 exceedances and
17 violations of the standard since
redesignation. The Clean Air Act (CAA
or Act) provides that EPA may at any
time notify the Governor that available
air quality information indicates that the
designation of an area within the State
should be revised. EPA must consider
the response from the Governor as well
as public comment on the proposed
redesignation before finalizing its
action.

On August 21, 1997, EPA sent a letter
to the Governor of California notifying
him of the Agency’s intent to
redesignate the Bay Area from
attainment to nonattainment of the
federal 1-hour ozone standard. In
today’s action, EPA is proposing to
redesignate the Bay Area as a
nonattainment area for ozone.

DATES: Comments on this proposed
action must be received in writing by
February 17, 1998. Comments should be
addressed to the contact listed below.

ADDRESSES: EPA’s technical support
document and other supporting
documentation for the proposal are
contained in the docket for this
rulemaking. A copy of this document
and the technical support document are
also available in the air programs
section of EPA Region IX’s website,
http://www.epa.gov/region09. The
docket is available for inspection during
normal business hours at EPA Region
IX, Planning Office, Air Division, 17th
Floor, 75 Hawthorne Street, San
Francisco, California 94105. (415) 744-
1288.

FOR FURTHER INFORMATION CONTACT:
Dave Jesson, Planning Office (AIR-2),
Air Division, EPA Region IX, 75
Hawthorne Street, San Francisco, CA
94105, (415) 744-1288.

SUPPLEMENTARY INFORMATION:
l. Background
A. Original Designation

The Bay Area was originally
designated under section 107 of the
1977 CAA as nonattainment for ozone
on March 3, 1978 (40 CFR 81.305). The
Bay Area consists of the following
counties: Alameda, Contra Costa, Marin,
Napa, San Francisco, San Mateo, Santa
Clara, Solano (part), and Sonoma (part).
Following the 1990 amendments to the
Act, the area was classified by operation
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of law, under section 181(a), as a
“moderate’” nonattainment area. (56 FR
56694, November 6, 1991).

B. Redesignation to Attainment

On November 12, 1993, after three
years without any violations of the
federal ozone standard according to
quality assured ambient air quality data
from the official monitoring network* of
the Bay Area Air Quality Management
District (Bay Area, District, or
BAAQMD), the California Air Resources
Board (CARB) submitted to EPA for
approval a maintenance plan and a
request to redesignate the Bay Area
0zone nonattainment area to attainment.
On September 28, 1994, EPA proposed
to approve the State of California’s
submittal (59 FR 49361). On May 22,
1995, EPA published the final rule
redesignating the Bay Area to
attainment for ozone (60 FR 27028). The
redesignation to attainment became
effective on June 21, 1995.

C. Violations of the Ozone Standard
After Redesignation

Despite implementation of most of the
measures in the Bay Area’s maintenance
plan, the Bay Area’s monitoring
network 2 has recorded 46 exceedances
(43 since the redesignation to
attainment in June 1995) and 17
violations of the federal 1-hour ozone
standard over the 3-year period 1994—
1996.3

1There were no monitored violations of the
federal ozone standard at the District’s official State
and Local Air Monitoring Station (SLAMS) network
monitors. There were, however, two violations at
special purpose monitors (SPMs) that were
established for research purposes. EPA was aware
of these violations at the time it redesignated the
area to attainment. However, EPA excluded these
data because the monitors were not part of the
official monitoring network and were not intended
to monitor ambient air quality for federal
compliance purposes. For policy reasons, EPA did
not want to discourage the Bay Area, or other areas,
from establishing monitors for research purposes.
EPA has since determined that all quality assured
data that meet the requirements of 40 CFR 58.14,
with the exception of fine particulate matter data
(PM-2.5), must be considered for any regulatory
purpose, including an ozone redesignation action.
(August 22, 1997 memorandum entitled, “Agency
Policy on the Use of Special Purpose Monitoring
Data,” from John Seitz, Director of the Office of Air
Quality Planning and Standards, to Air Division
Directors, EPA Regions I-X) While EPA has
determined that the SPMs data should have been
considered in the 1995 redesignation action, the
Agency is not basing today’s proposed action on
these data. Today’s action is based on the 17
violations recorded during 1995 and 1996.

2 Air quality in the Bay Area is monitored by the
District’s State and Local Air Monitoring Station
(SLAMS) network, which comprises 24 monitoring
stations. All data must be quality assured.

3As required by section 175A of the Act, the Bay
Area maintenance plan contains contingency
measures that should be designed to correct any
violation of the standard occurring after
redesignation to attainment. The Bay Area

An exceedance of the 1-hour ozone
standard occurs when the hourly
average 0zone concentration at a given
monitoring site is greater than or equal
to .125 ppm. A violation of the standard
occurs when the expected number of
days per calendar year with maximum
hourly average ozone concentrations
above 0.12 ppm is greater than one. 40
CFR part 50.9. The average number of
days is calculated for a 3-year period. 40
CFR part 50, appendix H. This 3-year
period was established to reduce the
impact of yearly fluctuations in ozone
levels. Table 1 lists both the
exceedances and the 3-year average
number of days over the 1-hour ozone
standard for each SLAMS monitoring
site in the Bay Area for the period 1994—
1996.

TABLE 1.—AVERAGE NUMBER OF
EXCEEDANCES FOR THE OZONE
SLAMS NETWORK 1994-1996

O\tl)gﬁjr(\e/gd Average
Monitoring site g;ﬁgtner egggzgggés
standard per year

Livermore ........... 17 5.7
Oakland .............. 0 0.0
San Leandro ...... 3 1.0
Fremont ....... 2 0.7
Hayward ... 2 0.7
Concord ............. 4 1.3
Richmond ........... 0 0.0
Bethel Island 2 0.7
Pittsburg ...... 0 0.0
San Rafael .. 0 0.0
Napa 1 0.3
San Francisco .... 0 0.0
Redwood City .... 1 0.3
Gilroy ..oovvviiienne. 1 0.3
San Jose (4th

Street) ............. 1 0.3
Los Gatos .......... 5 1.7
Mountain View ... 0 0.0
San Jose (W.

San Carlos) .... 0 0.0
San Jose (Pied-

mont) .............. 3 1.0
San Martin 2 0.7
Fairfield .... 1 0.3
Vallejo ...... 1 0.3
Santa Rosa . 0 0.0
Sonoma .............. 0 0.0

Source: AIRS/AQS.

D. Petitions to the Administrator

EPA has received two petitions
requesting that the Administrator
redesignate the Bay Area to

maintenance plan contains six equipment-specific
NOXx controls and several improvements to the
federally mandated Basic Inspection and
Maintenance Program (I/M). While the District is
continuing to implement the contingency measures
in its maintenance plan, the remaining emission
reductions to be gained from these measures total
1.2 tons per day in NOx reductions and almost no
reductions of Volatile Organic Compounds (VOCs).

nonattainment with the federal 1-hour
ozone standard. On March 31, 1997, the
Sierra Club and Communities for a
Better Environment requested that EPA
withdraw the 1995 redesignation action,
or alternatively redesignate the area to
nonattainment. The Sierra Club also
requested that EPA issue a section
110(k)(5) SIP call based on the
inadequacy of the current SIP.4 On July
14,1997, U.S. Congressman Gary Condit
and a coalition of federal, state and local
elected officials and public interest and
industry groups from downwind areas
(primarily the San Joaquin Valley) also
requested that EPA withdraw the 1995
redesignation to attainment, or
alternatively redesignate the area to
nonattainment and issue a SIP call.

E. Applicable Statutory Provisions

Section 107(d)(3) of the Act gives the
Administrator the authority to
redesignate areas. Under this provision,
the Administrator may “‘(O)n the basis
of air quality data, planning and control
considerations, or any other air quality-
related considerations the Administrator
deems appropriate, * * * at any time
notify the Governor of any State that
available information indicates that the
designation of any area * * * should be
revised.” Section 107(d)(3)(A). The
Governor then has 120 days to submit
the redesignation, as the Governor
considers appropriate. Section
107(d)(3)(B). The Administrator must
promulgate the redesignation within
120 days of the Governor’s response.
The Administrator may make any
modifications to the Governor’s
redesignation which she deems
necessary, but must notify the Governor
of such changes 60 days before
promulgating a final redesignation. If
the Governor does not submit the
redesignation, the Administrator shall
promulgate the redesignation which she
deems appropriate. Section 107(d)(3)(C).
EPA notified the Governor of California
by letter dated August 21, 1997, that
EPA believes that, based on air quality
data, the Bay Area should be
redesignated to nonattainment.> The

4A SIP call is a determination under section
110(k)(5) of the Clean Air Act that the SIP is
inadequate and must be revised.

5This letter is available to the public as part of
the docket for this rulemaking action. While EPA
indicated in this letter that the Bay Area would be
classified as ““moderate,”” the Agency has
determined that a moderate classification is not
necessary under subpart 1 of the Act. (See
discussion at II.A.) Furthermore, the planning
requirement to prepare a modeling plan for the 8-
hour ozone standard will no longer be required as
the District is already engaged in such an exercise
with the California Air Resources Board and
downwind air districts.
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Governor must respond to this letter by
December 19, 1997.

F. Proposed Action

In today’s document, EPA proposes to
redesignate the San Francisco Bay Area
to nonattainment for the 1-hour ozone
NAAQS because ozone levels have
violated the federal standard 17 times
over the three year period 1994-1996.
Today'’s action further proposes to
require the Bay Area to develop and
submit a SIP revision designed to
demonstrate attainment of the 1-hour
ozone NAAQS by November 15, 1999.
Finally, today’s action proposes an
amendment to 40 CFR parts 52 and 81
to reflect the change in designation.
These actions are proposed in
accordance with sections 107(d), 110,
and 172 of the CAA.

I1. Applicable Plan Requirements
A. Clean Air Act Provisions

The classifications and attainment
dates for areas classified nonattainment
under the 1990 amendments to the Act
are contained in section 181(a). The
provisions for new designations to
nonattainment are found in subsection
(b)(1). This subsection provides that
areas that were attainment or
unclassifiable at the time of the 1990
amendments and are subsequently
redesignated to nonattainment are to be
classified according to the table in
section 181(a)(1). This language
contains no reference to areas that were
designated nonattainment as a result of
the 1990 amendments.

For areas that were designated
attainment or unclassifiable following
the 1990 amendments, this section
further provides that such areas are
subject to the same requirements of
section 110 and subparts 1 and 2 of the
Act as areas designated nonattainment
pursuant to the 1990 amendments. In
addition, these areas are given an
extension of all fixed date deadlines
equal to the length of time between
November 15, 1990, and the date the
area is redesignated.

Although section 181(b)(1) deals with
designations to nonattainment occurring
after the initial round of classifications
under the 1990 amendments, it does not
address areas, such as the Bay Area, that
were designated nonattainment under
the amendments, redesignated to
attainment, and that subsequently fall
out of attainment and are redesignated
back to nonattainment. Because this
provision does not, on its face, apply to
areas like the Bay Area, EPA believes
that it has discretion to determine
whether such areas should fall under
subpart 2 of the Act when they are

redesignated to nonattainment, or
should only be subject to the more
general provisions of subpart 1.

EPA believes the latter is the
appropriate result for a number of
reasons. First, the plain language of
section 181(b)(1) of the statute applies
only to areas designated attainment
under section 107(d)(4) and excludes
areas like the Bay Area. Second, it is
logical to grant the generous extension
of deadlines to areas that have never
been nonattainment and must devise
their first nonattainment area SIPs.
Conversely, an area that was previously
designated as nonattainment has already
done much of this work and should not
need this lengthy time period to
complete its planning process.
Moreover, areas such as the Bay Area
generally will have already
implemented the section 181
requirements applicable to their
previous classification (moderate,
serious, severe or extreme). Assuming
that these requirements continue to be
implemented, placing the area back into
the section 181 scheme would do little
to bring the area back into attainment.
On the other hand, placing the area
under section 172 provides the
flexibility for the area to identify a new
mix of measures that, when combined
with those already implemented under
section 181, will bring the area back into
attainment. Finally, sections 172(a)(1)
and (2) contain express statements that
they do not apply to nonattainment
areas that are specifically covered by
other provisions of part D of the Act,
thereby demonstrating that the Act
contemplates that some areas will fall
under subpart 1, rather than subpart 2.
See sections 172(a)(1)(C) and (a)(2)(D).
For these reasons, EPA believes the best
interpretation of the Act is that it
intentionally excludes areas like the Bay
Area from section 181 and places them
under section 172.

B. Section 172 Requirements

General nonattainment plan
requirements are contained in section
172(c). Section 172(b) requires the Bay
Area plan to meet the “applicable”
requirements of section 172(c). For
reasons set forth below, we believe that
some of the section 172(c) requirements
have already been satisfied and
therefore need not be part of the plan
revisions the Bay Area would be
required to submit under this proposed
action. A table containing the proposed
submittals and submittal dates is
located at the end of section I1.D. below.

Section 172(c)(1) requires that the
plan provide for implementation of all
reasonably available control measures
(RACM) as expeditiously as practicable,

including emission reductions from
existing sources through adoption of
reasonably available control technology
(RACT). This provision is applicable to
the Bay Area only to the extent that it
has not already been complied with.
EPA believes that the Bay Area
implemented all VOC RACT and most,
if not all, oxides of nitrogen (NOx)
RACT measures prior to being
redesignated to attainment in 1995.6 60
FR 27028.

As required by section 172(c)(1), the
plan must provide for attainment.
Generally, new modeling is required in
order to demonstrate that a plan will
indeed provide for attainment. During
the stakeholder process that preceded
the Agency’s decision to propose
redesignation EPA heard two points
made fairly consistently by all those
involved. First, all parties agreed on the
importance of a new field study and
modeling effort in order to better
understand the ozone problem in the
Bay Area, as well as its effects on
downwind areas. Second, the parties
agreed that it would be impossible to
conduct a new field study and modeling
effort for a short term plan, particularly
in light of the fact that the Bay Area will
be required to undertake such an effort
for the new 8-hour standard if
designated nonattainment for the 8-hour
standard.

In response to public input, EPA is
proposing to require an assessment,
employing available modeling
information, of the level of emission
reductions needed to attain the 1-hour
ozone NAAQS. The assessment should
take into account the meteorological
conditions and ambient concentrations
associated with the ozone violations in
1995 and 1996, and should be based on
likely control measures for reducing
VOC and NOyx emissions. This work may
include previous photochemical
modeling that was based on Bay Area’s
1989 field study, the 1990 modeling
analysis done for the San Joaquin
Valley, modeling conducted for Bay
Area’s SIP attainment demonstration

6The Bay Area requested and received a NOx
waiver pursuant to section 182(f) of the Act. 60 FR
27028, May 22, 1995. The waiver was based on 3
years of clean ambient air quality data showing that
ozone attainment was achieved without application
of the section 182(f) NOx control requirements.
Since the waivers only apply to nonattainment
areas, they remain in effect only during the period
before redesignation of the area to attainment under
section 107(d)(3). Thus, when the Bay Area’s
redesignation to attainment became effective on
June 21, 1995, precursor emissions, like NOy, were
addressed, as appropriate, under terms of the Bay
Area maintenance plan. It is clear, upon final
redesignation of the Bay Area to nonattainment
based on subsequent violations of the ozone
NAAQS, that the basis for granting the original NOx
waiver no longer exists.
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that was based on the Empirical Kinetic
Modeling Approach [EKMA], and any
other work that will lend insight into
the nature of the ozone problem in the
Bay Area. It may be appropriate to form
a committee made up of representatives
with technical modeling expertise from
the BAAQMD, CARB, and EPA to
review the analysis. EPA recommends
that the committee also include
technical staff from downwind districts.
EPA is proposing that this assessment
be submitted on May 1, 1998.

Section 172(c)(2) contains the
requirement for reasonable further
progress (RFP). RFP is defined as “‘such
annual incremental reductions in
emissions * * * as are required by this
part or may reasonably be required by
the Administrator for the purpose of
ensuring attainment * * * by the
applicable date.” Section 171(1).
Because EPA is not proposing to require
submission of adopted measures until
September 1998, the Agency believes
that the RFP requirement would be
satisfied if all required emission
reductions occur by 1999, the proposed
attainment year.

Under section 172(c)(3) the Bay Area
must submit a comprehensive, accurate,
and current inventory of actual
emissions from all sources. To address
this requirement, EPA proposes that the
Bay Area must submit a current and
complete baseline annual average and
summer weekday and weekend day 7
emissions inventory for VOC, NOy, and
carbon monoxide (CO). This submittal
would be due on May 1, 1998.

Section 172(c)(4) requires the area to
identify and quantify emissions that
will be allowed from new major sources
or major modifications in urban
enterprise zones identified by the
Administrator in consultation with the
Secretary of Housing and Urban
Development under section 173(a)(1)(B)
of the Act. No such zones have been
identified in the Bay Area
nonattainment area. Thus, no
submission is required for this plan.
Were such zones to be identified, a
growth allowance would have to be
included in the SIP to ensure that
emission increases from new sources in
the urban enterprize zones would not
interfere with attainment.

Section 172(c)(5) requires submittal of
a new source review (NSR) program
consistent with section 173 of the Act.
While the Bay Area does have a SIP-
approved NSR program, it is out of date
and does not meet current statutory

7EPA Guidance Document #EPA-450-4-91-014,
entitled ““Preparation of Emissions for CO and
Ozone Precursors for Air Quality Modeling,”
Volume I, May 1991.

requirements.8 The Bay Area has
submitted a revised new source review
rule designed to meet the requirements
of the 1990 amendments to the Act. EPA
will act on this rule and the NSR
requirement in separate rulemaking.
Based on the Bay Area’s design value of
.138 ppm, EPA believes that the NSR
program should, by analogy, meet the
requirements applicable to a moderate
area. Thus, we are proposing that the
NSR permitting requirements,
applicability thresholds, and offset
ratios be set at the same levels that
apply to moderate ozone nonattainment
areas under sections 182(a)(2)(C) and
182(b)(5).

Section 172(c)(6) requires enforceable
emission limitations and other control
measures, means or techniques,
necessary to provide for attainment by
the applicable date. We are proposing
that the Bay Area submit by September
1, 1998, adopted regulations (and/or
enforceable commitments to adopt and
implement control measures in
regulatory form by specified dates)
sufficient to attain the 1-hour ozone
NAAQS by November 15, 1999. Section
172(c)(6) allows the Bay Area to identify
and adopt a mix of measures that best
meets the needs of the area.

Section 172(c)(7) requires that
nonattainment plans meet the general
SIP requirements of section 110(a)(2).

Section 172(c)(8) allows the District to
apply to the Administrator to use
equivalent modeling, emission
inventory, and planning procedures.

Under section 172(c)(9), a plan must
contain contingency measures that go
into effect if the area fails to make RFP
or fails to attain the standard. The Bay
Area plan will need to contain
contingency measures that go into effect
if the area is unable to attain the 1-hour
ozone NAAQS by the attainment date.
As discussed above, the short
attainment period for the Bay Area
means that failure to make RFP and
failure to attain are equivalent.

C. Applicable Attainment Date

Section 172(a)(2) governs attainment
dates for nonattainment areas that fall
under section 172. This section provides
that the attainment date for an area
designated nonattainment shall be as
expeditiously as practicable, but no later
than 5 years from the date the area is
designated nonattainment. Thus, the
Administrator may set the attainment
date at any point up to 5 years based on
an assessment of what is “‘as
expeditiously as practicable.”

Because the Bay Area’s emissions
appear to be on a downward trend based

8See 54 FR 11866 (March 19, 1982).

on currently available information,® and
because the area was attaining the
standard as recently as 1994, EPA
believes that the Bay Area should be
able to identify and implement
measures that will bring it back into
attainment fairly quickly. Thus, EPA is
proposing to set the Bay Area’s
attainment deadline as November 15,
1999. This is the date by which the area
would have had to attain if it had been
bumped up to a “serious” classification
rather than being redesignated to
attainment. As discussed above, the Bay
Area recorded 43 exceedances and 17
violations of the standard from June 21,
1995 (the date on which the area was
redesignated to attainment) and
November 15, 1996, the attainment
deadline for moderate ozone
nonattainment areas. These violations
far exceed those recorded during the
same time frame by other moderate
ozone nonattainment areas which EPA
is proposing to bump up to serious for
failure to attain by November 15, 1996.

EPA proposes to make the
determination as to whether the area has
attained based on monitoring data from
the years 1997, 1998 and 1999. During
this time frame, EPA will be reviewing
1997-1999 monitoring data for the
entire country to determine whether
areas are violating the new NAAQS.
Areas that violate the 8-hour standard
but attain the 1-hour standard prior to
designation under the new standard will
be eligible for classification as a
“transitional’”’ area when designated
nonattainment for the new 8-hour
NAAQS.10 If the Bay Area attains the 1-
hour standard by 1999 and meets the
requirements for transitional areas, it
may take advantage of this status and
avoid certain enumerated requirements
under the new NAAQS.

In the event that the Bay Area does
not meet the 1999 attainment date, it
may, in the future, be eligible for up to
two 1-year extensions of this date if it
were to meet the requirements of section
172(a)(2)(C).

EPA is particularly interested in
receiving public comment on the
proposed November 15, 1999 attainment
deadline. The Agency has received
preliminary input from the District
indicating that it believes a later date
should be chosen. EPA solicits comment
from all interested parties on this issue.

D. Schedule for Plan Submissions

The schedule for plan submissions is
governed by section 172(b). This section

9“Bay Area Emission Inventory Projections:
1980-2002,” provided by the Bay Area to EPA May
1997.

1062 FR 38426, July 18, 1997.
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provides that the Administrator must
establish a schedule for each area to
submit a plan or plan revision that
meets the applicable requirements of
sections 172(c) and 110(a)(2). The
schedule must, at a minimum, require
submission of the attainment plan no
later than three years after designation
to nonattainment. EPA is proposing two
separate submittal dates for elements of
the Bay Area plan that are designed to
achieve the November 15, 1999
attainment date. These submittals will
be due on May 1, 1998 and September
1, 1998. The contents of these
submittals are discussed in section I1.B.
above.

SCHEDULE OF SUBMITTAL OF REVI-
SIONS TO THE STATE IMPLEMENTA-
TION PLAN FOR OZONE FOR THE
SAN FRANCISCO BAY AREA

Action/SIP submittal Date

Current and complete baseline
annual average and summer
weekday and weekend day
emissions inventory for volatile
organic compounds (VOC), ni-
trogen oxides (NOx), and car-
bon monoxide

Assessment, employing available
modeling information, of the
level of emission reductions
needed to attain the current 1-
hour ozone National Ambient
Air Quality Standard (NAAQS).
This assessment should take
into account the meteorologi-
cal conditions and ambient
concentrations associated with
the violations of the ozone
NAAQS in the period 1995-6,
and should be based on likely
control measures for reducing
VOC and NOx emissions

Adopted regulations and/or con-
trol measures, with enforce-
able commitments to adopt
and implement the control
measures in regulatory form
by specified dates, sufficient to
meet reasonable further
progress and attain the 1-hour
NAAQS expeditiously

5-1-98

5-1-98

9-1-98

I11. Administrative Requirements
A. Executive Order (E.O.) 12866

Under E.O. 12866, (58 FR 51735,
October 4, 1993), EPA is required to
determine whether today’s proposal is a
“significant regulatory action’ within
the meaning of the E.O., and therefore
should be subject to OMB review,
economic analysis, and the
requirements of the E.O. See E.O. 12866,
§6(a)(3). The E.O. defines, in §3(f), a
“*significant regulatory action” as a
regulatory action that is likely to result

in a rule that may meet at least one of
four criteria identified in section 3(f),
including,

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

EPA has determined that the
redesignation to nonattainment
proposed today, as well as the
establishment of SIP submittal
schedules, would result in none of the
effects identified in E.O. 12866 8 3(f).
Under section 107(d)(3) of the Act,
redesignations to nonattainment are
based upon air quality considerations.
The finding, based on air quality data,
that the Bay Area is not attaining the
ozone NAAQS and should be
redesignated to nonattainment does not,
in and of itself, impose any new
requirements on any sectors of the
economy. Similarly, the establishment
of new SIP submittal schedules merely
establishes the dates by which SIPs
must be submitted, and does not
adversely affect entities.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 601 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

A redesignation to nonattainment
under section 107(d)(3), and the
establishment of a SIP submittal
schedule for a reclassified area, do not,
in and of themselves, directly impose
any new requirements on small entities.
See Mid-Tex Electric Cooperative, Inc. v.
FERC, 773 F.2d 327 (D.C. Cir. 1985)
(agency’s certification need only
consider the rule’s impact on entities
subject to the requirements of the rule).
Instead, this rulemaking simply

proposes to make a factual
determination and to establish a
schedule to require the State to submit
SIP revisions, and does not propose to
directly regulate any entities. Because
EPA is proposing to apply the same
permitting applicability thresholds and
offset ratios applicable to moderate
areas, no additional sources will be
subject to these requirements as a result
of EPA’s action. Therefore, pursuant to
5 U.S.C. 605(b), EPA certifies that
today’s proposed action does not have a
significant impact on a substantial
number of small entities within the
meaning of those terms for RFA
purposes.

C. Unfunded Mandates Reform Act

Title 1l of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, when EPA promulgates “any
general notice of proposed rulemaking
that is likely to result in promulgation
of any rule that includes any Federal
mandate that may result in the
expenditures by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more”
in any one year. A “‘Federal mandate”
is defined, under section 101 of UMRA,
as a provision that “‘would impose an
enforceable duty’” upon the private
sector or State, local, or tribal
governments,” with certain exceptions
not here relevant. Under section 203 of
UMRA, EPA must develop a small
government agency plan before EPA
“establish[es] any regulatory
requirements that might significantly or
uniquely affect small governments.”
Under section 204 of UMRA, EPA is
required to develop a process to
facilitate input by elected officers of
State, local, and tribal governments for
EPA’s “regulatory proposals” that
contain significant Federal
intergovernmental mandates. Under
section 205 of UMRA, before EPA
promulgates ““any rule for which a
written statement is required under
[UMRA sec.] 202", EPA must identify
and consider a reasonable number of
regulatory alternatives and either adopt
the least costly, most cost-effective or
least burdensome alternative that
achieves the objectives of the rule, or
explain why a different alternative was
selected.

EPA has concluded that this proposed
rule is not likely to result in the
promulgation of any Federal mandate
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that may result in expenditures of $100
million or more for State, local or tribal
governments in the aggregate, or for the
private sector, in any one year. It is
questionable whether a redesignation
would constitute a federal mandate in
any case. The obligation for the state to
revise its State Implementation Plan that
arises out of a redesignation is not
legally enforceable and at most is a
condition for continued receipt of
federal highway funds. Therefore, it
does not appear that such an action
creates any enforceable duty within the
meaning of section 421(5)(a)(i) of UMRA
(2 U.S.C. 658(5)(a)(i)), and if it does the
duty would appear to fall within the
exception for a condition of Federal
assistance under section 421(5)(a)(i)(l) of
UMRA (2 U.S.C. 658(5)(a)(i)(1)).

Even if a redesignation were
considered a Federal mandate, the
anticipated costs resulting from the
mandate would not exceed $100 million
to either the private sector or state, local
and tribal governments. Redesignation
of an area to nonattainment does not, in
itself, impose any mandates or costs on
the private sector, and thus, there is no
private sector mandate within the
meaning of section 421(7) of UMRA (2
U.S.C. 658(7)). The only cost resulting
from the redesignation itself is the cost
to the State of California of developing,
adopting and submitting any necessary
SIP revision. Because that cost will not
exceed $100 million, this proposal (if it
is a federal mandate at all) is not subject
to the requirements of sections 202 and
205 of UMRA (2 U.S.C. 1532 and 1535).
EPA has also determined that this
proposal would not result in regulatory
requirements that might significantly or
uniquely affect small governments
because only the State would take any
action as result of today’s rule, and thus
the requirements of section 203 (2
U.S.C. 1533) do not apply.

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
oxides, Ozone, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 11, 1997.

Felicia Marcus,

Regional Administrator, Region IX.

[FR Doc. 97-33225 Filed 12-18-97; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

RIN 1018-AE36

Endangered and Threatened Wildlife
and Plants; Notice of Public Hearing
and Reopening of Comment Period on
Proposed Endangered Status for Three
Aquatic Snails, and Proposed
Threatened Status for Three Aquatic
Snails in the Mobile River Basin of
Alabama

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; notice of public
hearing and reopening of comment
period.

SUMMARY: The Fish and Wildlife Service
(Service), pursuant to the Endangered
Species Act of 1973, as amended (Act),
provides notice of a public hearing on
the proposed endangered status for the
cylindrical lioplax (Lioplax
cyclostomaformis), flat pebblesnail
(Lepyrium showalteri), and plicate
rocksnail (Leptoxis plicata); and the
proposed threatened status for the
painted rocksnail (Leptoxis taeniata),
round rocksnail (Leptoxis ampla), and
lacy elimia (Elimia crenatella). The
Service also announces the reopening of
the comment period for these actions.
The public hearing and the reopening of
the comment period will allow
additional comments on this proposal to
be submitted from all interested parties.

DATES: The public hearing will be held
from 7 to 10 p.m. on Tuesday, January
13, 1998, in Birmingham, Alabama. The
comment period now closes on January
23, 1998. Any comments received by the
closing date will be considered in the
final decision on this proposal.

ADDRESSES: The public hearing will be
held at the Dwight Beeson Hall
Auditorium on the campus of Samford
University, 800 Lakeshore Drive,
Birmingham, Alabama 35229. Written
comments and materials concerning the
proposal may be submitted at the
hearing or sent directly to the Field
Supervisor, U.S. Fish and Wildlife
Service, 6578 Dogwood View Parkway,
Jackson, Mississippi 39213. Comments
and materials received will be available
for public inspection, by appointment,
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT: Paul
Hartfield (see ADDRESSES section), 601/
965-4900, extension 25.

SUPPLEMENTARY INFORMATION:
Background

The six aquatic snail species are
endemic to portions of the Mobile River
Basin, Alabama. The cylindrical lioplax,
flat pebblesnail, and round rocksnail are
found in the Cahaba River drainage; the
lacy elimia and painted rocksnail are in
the Coosa River drainage; and the
plicate rocksnail is in the Black Warrior
River drainage. All six species have
disappeared from 90 percent or more of
their historic range. Known populations
are restricted to small portions of stream
drainages. The past decline of the snails
is attributed to impoundment, habitat
fragmentation, and water quality
degradation. Current threats include the
gradual and cumulative effects of
sedimentation and nutrification
originating from nonpoint sources on
the snails’ localized and isolated stream
refugia.

On October 17, 1997, the Service
published a rule proposing endangered
status for the cylindrical lioplax, flat
pebblesnail, and plicate rocksnail; and
threatened status for the painted
rocksnail, round rocksnail, and lacy
elimia in the Federal Register (62 FR
54020-54028. Section 4(b)(5)(E) of the
Act (16 U.S.C. 1531 et seq.) requires that
a public hearing be held if it is
requested within 45 days of the
publication of the proposed rule. A
public hearing request by Gorham &
Waldrep, P.C., was received within the
allotted time period. The Service has
scheduled a public hearing in
Birmingham, Alabama on Tuesday,
January 13, 1998, at Samford
University’s Dwight Beeson Hall
Auditorium from 7:00 to 10:00 p.m.

Oral and written comments will be
accepted and treated equally. Parties
wishing to make statements for the
record should bring a copy of their
statements to the hearing. Oral
statements may be limited in length, if
the number of parties present at the
hearing necessitates such a limitation.
There are no limits to the length of
written comments or materials
submitted at the hearing or mailed to
the Service. Legal notices announcing
the date, time, and location of the
hearing are being published in
newspapers concurrently with this
Federal Register notice. The comment
period on the proposal was initially
closed on December 16, 1997. To
accommodate the hearing, the public
comment period is reopened upon
publication of this notice. Written
comments may now be submitted until
January 23, 1998, to the Service office in
the ADDRESSES section.
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Author: The primary author of this
notice is Paul Hartfield (see ADDRESSES
section).

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: December 11, 1997.
H. Dale Hall,

Acting Regional Director, Fish and Wildlife
Service.

[FR Doc. 97-33140 Filed 12-18-97; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 226

[Docket No. 971124276-7276-01; 1.D. No.
110797B]

RIN 0648—-AH88

Designated Critical Habitat; Green and
Hawksbill Sea Turtles

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Proposed rule; request for
comments; and notice of public
hearings.

SUMMARY: NMFS proposes to designate
critical habitat pursuant to the
Endangered Species Act of 1973 (ESA)
for the threatened green turtle (Chelonia
mydas) to include waters extending
seaward 3 nautical miles (nm) [5.6
kilometers(km)] from the mean high
water line of Culebra Island, Puerto Rico
(see Figure 1), and for the endangered
hawksbill turtle (Eretmochelys
imbricata) to include waters extending
seaward 3 nm (5.6 km) from the mean
high water line of Mona and Monito
Islands, Puerto Rico (see Figure 2). The
designation of critical habitat provides
explicit notice to Federal agencies and
to the public that these areas and
features are vital to the conservation of
the species.

DATES: Comments must be received on
or before February 17, 1998.

The public hearings on this proposed
action are scheduled from 7 p.m. to 9
p.m. as follows:

1. Monday, January 26, 1998—Eugene
Francis Conference Room, Physics
Building, University of Puerto Rico at
Mayaguez, Palmeras Road, Mayaguez,
Puerto Rico.

2. Tuesday, January 27, 1998—Puerto
Rico Department of Natural and
Environmental Resources, Central Office
Auditorium, Munoz Rivera Avenue (Bus
Stop 3%2), Puerta Tierra, Puerto Rico.

3. Thursday, January 29, 1998—
Center for Multiple Use, Williamson
Street, Culebra, Puerto Rico.
ADDRESSES: Comments and requests for
a copy of the environmental assessment
(EA) for this proposed rule should be
addressed to Barbara Schroeder,
National Sea Turtle Coordinator, Office
of Protected Resources, NMFS, 1315
East-West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Michelle Rogers, 301-713-1401 or
Bridget Mansfield, 813-570-5312.

SUPPLEMENTARY INFORMATION:

Background

On February 14, 1997, NMFS
announced the receipt of a petition
presenting substantial information to
warrant a review (62 FR 6934) to
designate critical habitat for green
(Chelonia mydas) and hawksbill
(Eretmochelys imbricata) turtles to
include all coastal waters surrounding
the islands of the Culebra archipelago.
At that time, NMFS also requested
additional information concerning other
areas in the U.S. Caribbean where the
designation of critical habitat for listed
sea turtles may be warranted.

Upon further review, NMFS has
determined that substantial information
exists to warrant the designation of
critical habitat for green and hawksbill
turtles in the Caribbean. Therefore,
NMFS proposes to designate critical
habitat for the threatened green turtle to
include coastal waters surrounding
Culebra Island, Puerto Rico, and for the
endangered hawksbill turtle to include
coastal waters surrounding Mona and
Monito Islands, Puerto Rico (see
Proposed Critical Habitat; Geographic
Extent section of this notice). This
designation of critical habitat for the
hawksbill turtle complements the U.S.
Fish and Wildlife Service (USFWS)
action which designated critical habitat
for this species to include all areas of
beachfront on the west, south, and east
sides of Mona Island, as well as certain
nesting beaches on Culebra, Cayo Norte,
and Culebrita in the Culebra archipelago

(47 FR 27295, June 24, 1982).
In accordance with the July 18, 1977,

Memorandum of Understanding
between NMFS and the USFWS, NMFS
was given responsibility for sea turtles
while in the marine environment. Such
responsibility includes proposing and
designating critical habitat. The
designation of critical habitat for sea
turtles while on land is the jurisdiction
of the USFWS; therefore, this rule

includes only marine areas.
Green and hawksbill turtles are

largely restricted to tropical and
subtropical waters. Once abundant

throughout the Caribbean, green and
hawksbill turtle populations have
diminished to the point where they may
likely be extirpated from this area. The
green turtle is listed as threatened under
the ESA, except for the Florida and
Pacific coast of Mexico breeding
populations, which are listed as
endangered. The hawksbill turtle is
listed as endangered throughout its
range.

Additionally, green and hawksbill
turtles, as well as other marine turtle
species, are protected internationally
under the Convention on International
Trade in Endangered Species of Wild
Fauna and Flora (CITES). Without these
protections, it is highly unlikely that
either species, traditionally highly
prized in the Caribbean for their flesh,
fat, eggs, and shell, would exist today.

The extensive seagrass beds of the
Culebra archipelago support a large
juvenile population of green turtles.
Researchers estimate that over 150
juvenile green turtles are resident on
Culebra seagrass beds at any given time.
Additionally, a small population of
adult green turtles have been
documented in these waters (Collazo et
al., 1992).

On November 10, 1993, the USFWS
designated Culebra seagrass beds as
Resource Category 1, recognizing these
seagrasses as critical foraging habitat for
juvenile green turtles (USFWS, 1993).
The USFWS mitigation policy classifies
habitats into different resource
categories according to their importance
on a national or ecoregional scale. This
classification provides guidance to the
USFWS, NMFS, action agencies, and
private developers that mitigation may
be necessary if impacts to these habitats
are anticipated. Resource Category 1
designation recognizes the habitat as
unique and irreplaceable on a national
or ecoregional level and states that loss
of the habitat is not acceptable.

Green turtles nest sporadically on
Puerto Rico’s beaches. Green turtle nests
have been observed on the main island
of Puerto Rico, as well as on Mona and
Vieques Islands, and have been reported
periodically on Culebra Island (Bacon et
al., 1984; Carr, 1978; Pritchard and
Stubbs, 1981). The natal beaches of
Culebra’s juvenile green turtles and the
location of their nesting beaches are
unknown.

The coastal waters of Culebra provide
habitat for hawksbill and leatherback
turtles as well. Hawksbill turtles forage
extensively on the nearby reefs, and
both hawksbills and leatherbacks use
Culebra’s coastal waters to access
nesting beaches. Culebra and St. Croix
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beaches have the greatest density of
leatherback nests within U.S. waters.

Mona and Monito Islands are
uninhabited natural reserves managed
by the Puerto Rico Department of
Natural and Environmental Resources.
The waters surrounding Mona Island are
one of the few known remaining
locations in the Caribbean where
hawksbill turtles occur with
considerable density (Diez and van
Dam, 1996). Researchers have shown
that the large juvenile population of
hawksbill turtles around Mona and
Monito are long term residents,
exhibiting strong site fidelity for periods
of at least several years (Diez, 1996).
Mona Island supports the largest
population of nesting hawksbill turtles
in the U.S. Caribbean. During the most
recent nesting season, a record 354 nests
and 288 false crawls were recorded from
July 31, 1996, to January 17, 1997 (Diez,
1996).

Additionally, the waters surrounding
Mona Island support a small green turtle
population, which possibly is surviving
only because of Mona’s remoteness and
the full-time presence of Puerto Rico
Department of Natural and
Environmental Resources fisheries/
wildlife enforcement personnel. Limited
green turtle nesting still occurs on Mona
Island.

Use of the term “‘essential habitat”
within this Notice refers to critical
habitat as defined by the ESA and
should not be confused with the
requirement to describe and identify
Essential Fish Habitat (EFH) pursuant to
the Magnuson-Stevens Fishery
Conservation and Management Act, 16
U.S.C. 1801 et sec.

Definition of Critical Habitat

Critical habitat is defined in section
3(5)(A) of the ESA as ‘(i) the specific
areas within the geographical area
occupied by the species * * * on which
are found those physical or biological
features (I) essential to the conservation
of the species and (1) which may
require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by the species * * *
upon a determination by the Secretary
that such areas are essential for the
conservation of the species.” (see 16
U.S.C. 1532(5)(A)). The term
‘‘conservation,” as defined in section
3(3) of the ESA, means “* * * to use
and the use of all methods and
procedures which are necessary to bring
any endangered species or threatened
species to the point at which the
measures provided pursuant to this Act
are no longer necessary.” (see 16 U.S.C.
1532(3)).

In designating critical habitat, NMFS
must consider the requirements of the
species, including: (1) Space for
individual and population growth, and
for normal behavior; (2) food, water, air,
light, minerals, or other nutritional or
physiological requirements; (3) cover or
shelter; (4) sites for breeding,
reproduction, or rearing of offspring;
and, generally, (5) habitats that are
protected from disturbance or are
representative of the historic
geographical and ecological
distributions of the species (see 50 CFR
424.12(b)).

In addition to these factors, NMFS
must focus on and list the known
physical and biological features
(primary constituent elements) within
the designated area(s) that are essential
to the conservation of the species and
that may require special management
considerations or protection. These
essential features may include, but are
not limited to, breeding/nesting areas,
food resources, water quality and
guantity, and vegetation and soil types
(see 50 CFR 424.12(b)).

Consideration of Economic,
Environmental and Other Factors

The economic, environmental, and
other impacts of a critical habitat
designation have been considered and
evaluated. NMFS identified present and
anticipated activities that (1) may
adversely modify the areas being
considered for designation and/or (2)
may be affected by a designation. An
area may be excluded from a critical
habitat designation if NMFS determines
that the overall benefits of exclusion
outweigh the benefits of designation,
unless the exclusion will result in the
extinction of the species (see 16 U.S.C.
1533(b)(2)).

The impacts considered in this
analysis are only those incremental
impacts specifically resulting from a
critical habitat designation, above the
economic and other impacts attributable
to listing the species or resulting from
other authorities. Since listing a species
under the ESA provides significant
protection to a species’ habitat, in many
cases the economic and other impacts
resulting from the critical habitat
designation, over and above the impacts
of the listing itself, are minimal (see
Significance of Designating Critical
Habitat section of this proposed rule). In
general, the designation of critical
habitat highlights geographical areas of
concern and reinforces the substantive
protection resulting from the listing
itself.

Impacts attributable to listing include
those resulting from the “‘take”
prohibitions contained in section 9 of

the ESA and associated regulations.
“Take,” as defined in the ESA means to
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or
to attempt to engage in any such
conduct (see 16 U.S.C. 1532(19)). Harm
can occur through destruction or
modification of habitat (whether or not
designated as critical) that significantly
impairs essential behaviors, including
breeding, feeding, or sheltering.

Significance of Designating Critical
Habitat

The designation of critical habitat
does not, in and of itself, restrict human
activities within an area or mandate any
specific management or recovery action.
A critical habitat designation
contributes to species conservation
primarily by identifying critically
important areas and by describing the
features within those areas that are
essential to the species, thus alerting
public and private entities to the area’s
importance. Under the ESA, the only
regulatory impact of a critical habitat
designation is through the provisions of
section 7. Section 7 applies only to
actions with Federal involvement (e.g.,
authorized, funded, conducted), and
does not affect exclusively state or
private activities.

Under the section 7 provisions, a
designation of critical habitat would
require Federal agencies to ensure that
any action they authorize, fund, or carry
out is not likely to adversely modify or
destroy the designated critical habitat.
Activities that adversely modify or
destroy critical habitat are defined as
those actions that “appreciably
diminish the value of critical habitat for
both the survival and recovery” of the
species (see 50 CFR 402.02). Regardless
of a critical habitat designation, Federal
agencies must ensure that their actions
are not likely to jeopardize the
continued existence of the listed
species. Activities that jeopardize a
species are defined as those actions that
“reasonably would be expected, directly
or indirectly, to reduce appreciably the
likelihood of both the survival and
recovery” of the species (see 50 CFR
402.02). Using these definitions,
activities that destroy or adversely
modify critical habitat may also be
likely to jeopardize the species.
Therefore, the protection provided by a
critical habitat designation generally
duplicates the protection provided
under the section 7 jeopardy provision.

A designation of critical habitat, in
addition to emphasizing and alerting
public and private entities to the critical
importance of said habitat to listed
species, provides a clear indication to
Federal agencies regarding when section
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7 consultation is required, particularly
in cases where the action would not
result in direct mortality, injury, or
harm to individuals of a listed species
(e.g., an action occurring within the
critical area when a migratory species is
not present). The critical habitat
designation, describing the essential
features of the habitat, also assists
Federal action agencies in determining
which activities conducted outside the
designated area are subject to section 7
(i.e., activities that may affect essential
features of the designated area). For
example, discharge of sewage or
disposal of waste material, or
construction activities that could lead to
soil erosion and increased
sedimentation in waters in or adjacent
to a critical habitat area may affect an
essential feature of the designated
habitat (water quality) and would be
subject to the provisions of section 7 of
the ESA.

A critical habitat designation will also
assist Federal agencies in planning
future actions since the designation
establishes, in advance, those habitats
that will be given special consideration
during section 7 consultations. With a
designation of critical habitat, potential
conflicts between projects and
endangered or threatened species can be
identified and possibly avoided early in
the agency’s planning process.

Another indirect benefit of a critical
habitat designation is that it helps focus
Federal, state, and private conservation
and management efforts in such areas.
Management efforts may address special
considerations needed in critical habitat
areas, including conservation
regulations to restrict private as well as
Federal activities. The economic and
other impacts of these actions would be
considered at the time of those proposed
regulations and, therefore, are not
considered in the critical habitat
designation process. Other Federal,
state, and local laws or regulations, such
as zoning or wetlands protection, may
also provide special protection for
critical habitat areas.

Process for Designating Critical Habitat

Developing a proposal for critical
habitat designation involves three main
considerations. First, the biological
needs of the species are evaluated and
habitat areas and features that are
essential to the conservation of the
species are identified. If alternative
areas exist that would provide for the
conservation of the species, such
alternatives are also identified. Second,
the need for special management
considerations or protection of the
area(s) or features are evaluated. Finally,
the probable economic and other

impacts of designating these essential
areas as ‘‘critical habitat” are evaluated.
After considering the requirements of
the species, the need for special
management, and the impacts of the
designation, the proposed critical
habitat designation is published in the
Federal Register for comment. The final
critical habitat designation, considering
comments on the proposal and impacts
assessment, is published within one
year of the proposed rule. Final critical
habitat designations may be revised,
using the same process, as new
information becomes available.

A description of the critical habitat,
need for special management, impacts
of designating critical habitat, and the
proposed action are described in the
following sections for green and
hawksbill sea turtles.

Critical Habitat of the Green Turtle

Biological information for listed green
turtles can be found in the Recovery
Plan for U.S. Population of Atlantic
Green Turtle (NMFS and USFWS, 1991),
the most recent green turtle status
review (NMFS in prep.), and the
Federal Register notices of proposed
and final listing determination (see 40
FR 21982, May 20, 1975; 43 FR 32800,
July 28, 1978). These documents
include information on the status of the
species, its life history characteristics
and habitat requirements, as well as
projects, activities and other factors
affecting the species.

While the precise space requirements
for populations of green turtles are
unknown, globally this species is
primarily restricted to tropical and
subtropical waters. In U.S. Atlantic and
Gulf of Mexico waters, green turtles are
found from Massachusetts to Texas and
in the U.S. Virgin Islands and Puerto
Rico. Caribbean populations of green
turtles have diminished significantly
from historical levels, primarily due to
the directed turtle fishery that existed
prior to their listing under the ESA.
Additionally, researchers have
documented that habitat loss is a
primary factor slowing the recovery of
the species throughout its range.
Degradation of seagrass beds has slowed
recovery of green turtles in the
Caribbean due to reduced carrying
capacity of seagrass meadows (Williams,
1988). Therefore, the extent of habitat
required for foraging green turtles is
likely to be increasing due to the
reduced productivity of remaining
seagrass beds.

Seagrasses are the principal dietary
component of juvenile and adult green
turtles throughout the Wider Caribbean
region (Bjorndal, 1995). The seagrass
beds of Culebra consist primarily of

turtle grass (Thalassia testudinum).
While seagrasses are distributed
throughout temperate and tropical
latitudes, turtle grass beds are a tropical
phenomenon. In the Caribbean, turtle
grass beds consist primarily of turtle
grass, but may include other species of
seagrass such as manatee grass
(Syringodium filiforme), shoal grass
(Halodule wrightii), and sea vine
(Halophila decipiens), as well as several
species of algae including green algae of
the genera Halimeda, Caulerpa, and
Udotea.

The natal beaches of Culebra’s
juvenile green turtles have not yet been
identified. After emerging from nests on
natal beaches, post-hatchlings may
move into offshore convergence zones
for an undetermined length of time
(Carr, 1986). Upon reaching
approximately 25 to 35 cm carapace
length, juvenile green turtles enter
benthic feeding grounds in relatively
shallow, protected waters (Collazo et al.,
1992).

The importance of the Culebra
archipelago as green turtle
developmental habitat has been well
documented. Researchers have
established that Culebra coastal waters
support juvenile and subadult green
turtle populations and have confirmed
the presence of a small population of
adults (Collazo et al., 1992). These
findings, together with information
obtained from studies conducted in the
U.S. Virgin Islands, have reaffirmed the
importance of developmental habitats
throughout the eastern portion of the
Puerto Rican Bank (Collazo et al., 1992).
Additionally, the coral reefs and other
topographic features within these waters
provide green turtles with shelter during
interforaging periods that serve as refuge
from predators.

Culebra seagrasses provide foraging
habitat for many valuable species. In
addition to green turtles, the
commercially important queen conch
(Strombus gigas) and coral reef bony
fishes (Class Osteichthyes), such as
parrotfish (Sparisoma spp.), grunts
(Haemulon spp.), porgies or sea breams
(Archosargus rhomboidalis), and others,
utilize this important habitat. Culebra’s
seagrass beds also provide habitat for
the endangered west Indian manatee
(Trichechus manatus) and several
species of cartilaginous fishes (Class
Chondrichthyes). Additionally, seagrass
beds beneficially modify the physical,
chemical, and geological properties of
coastal areas. They provide nutrients,
primary energy, and habitats that help
sustain coastal fisheries resources while
enhancing biological diversity and
wildlife (Vicente and Tallevast, 1992).
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Critical Habitat of the Hawksbill Turtle

Biological information for listed
hawksbill turtles can be found in the
Recovery Plan for the Hawksbill Turtle
in the U.S. Caribbean, Atlantic and Gulf
of Mexico (NMFS and USFWS, 1993),
the Hawksbill Turtle Status Review
(NMFS, 1995), and the Federal Register
notice of final listing determination (see
35 FR 8495, June 2, 1970). These
documents include information on the
status of the species, its life history
characteristics and habitat requirements,
as well as projects, activities, and other
factors affecting the species.

The hawksbill turtle occurs in tropical
and subtropical waters of the Atlantic,
Pacific and Indian Oceans. The species
is widely distributed in the Caribbean
Sea and western Atlantic Ocean. Within
the United States, hawksbills are most
common in Puerto Rico and its
associated islands, the U.S. Virgin
Islands, and Florida.

International commerce in hawksbill
shell, or “‘bekko,” is considered the
most significant factor endangering
hawksbill turtle populations around the
world. Despite international trade
protections under CITES, trade in
hawksbill shell continues. The illegal
take of hawksbills at sea has not yet
been fully quantified, but itis a
continuing and serious problem.

Juvenile hawksbills are thought to
lead a pelagic existence before
recruiting to benthic feeding grounds at
a size of approximately 25 cm straight
carapace length (Meylan and Carr,
1982). Coral reefs, like those found in
the waters surrounding Mona and
Monito Islands, are widely recognized
as the primary foraging habitat of
juvenile, subadult, and adult hawksbill
turtles. This habitat association is
directly related to the species’ highly
specific diet of sponges (Meylan, 1988).
Gut content analysis conducted on
hawksbills collected from the Caribbean
suggest that a few types of sponges make
up the major component of their diet,
despite the prevalence of other sponges
on the coral reefs where hawksbills are
found (Meylan, 1984). Vicente (1993)
observed similar feeding habits in
hawksbills foraging specifically in
Puerto Rico. Additionally, the ledges
and caves of the reef provide shelter for
resting and refuge from predators.

The hawksbill’s dependence on coral
reefs for shelter and food links its well-
being directly to the condition of reefs.
Destruction of coral reefs due to
deteriorating water quality and vessel
anchoring, striking, or grounding is a
growing problem.

The coral reefs of Mona and Monito
Islands are among the few known

remaining locations in the Caribbean
where hawksbill turtles occur with
considerable density (Diez and van
Dam, 1996). Recent genetic studies
indicate that this resident population of
immature hawksbills comprises
individuals from multiple nesting
populations in the Wider Caribbean.
These data indicate that the
conservation of the juvenile population
of hawksbill turtles at Mona can
contribute to sustaining healthy nesting
populations throughout the Caribbean
Region (Bowen et al., 1996).
Additionally, data on hawksbill turtle
diet composition and foraging behavior
suggest that this high-density hawksbill
population may play a significant role
in maintaining sponge species diversity
in the nearshore benthic communities of
Mona and Monito Islands (van Dam and
Diez, 1997).

Hawksbills utilize both low- and high-
energy nesting beaches in tropical
oceans of the world. Both insular and
mainland nesting sites are known.
Hawksbills will nest on small pocket
beaches and, because of their small
body size and great agility, can traverse
fringing reefs that limit access by other
species.

Nesting within the southeastern
United States occurs principally in
Puerto Rico and in the U.S. Virgin
Islands, the most important sites being
Mona Island in Puerto Rico and Buck
Island Reef National Monument in the
U.S. Virgin Islands. Mona Island
supports the largest population of
nesting hawksbill turtles in the U.S.
Caribbean. Considerable nesting also
occurs on the beaches of Culebra,
Vieques, and mainland Puerto Rico, as
well as St. Croix, St. John, and St.
Thomas.

Need for Special Management
Considerations or Protection

In order to assure that the essential
areas and features described in previous
sections are maintained or restored,
special management measures may be
needed. Activities that may require
special management considerations for
listed green and hawksbill turtle
foraging and developmental habitats
include, but are not limited to, the
following:

(1) Vessel traffic—Propeller dredging
and anchor mooring severely disrupt
benthic habitats by crushing coral,
breaking seagrass root systems, and
severing rhizomes. Propeller dredging
and anchor mooring in shallow areas are
major disturbances to even the most
robust seagrasses. Trampling of seagrass
beds and live bottom, a secondary effect
of recreational boating, also disturbs
seagrasses and coral.

(2) Coastal construction—The
development of marinas and private or
commercial docks in inshore waters can
negatively impact turtles through
destruction or degradation of foraging
habitat. Additionally, this type of
development leads to increased boat
and vessel traffic which may result in
higher incidences of propeller- and
collision-related mortality.

(3) Point and non-point source
pollution—Highly colored, low salinity
sewage discharges may provoke
physiological stress upon seagrass beds
and coral communities and may reduce
the amount of sunlight below levels
necessary for photosynthesis. Nutrient
over-enrichment caused by inorganic
and organic nitrogen and phosphorous
from urban and agricultural run-off and
sewage can also stimulate algal growth
that can smother corals and seagrasses,
shade rooted vegetation and diminish
the oxygen content of the water.

(4) Fishing activities—Incidental
catch during commercial and
recreational fishing operations is a
significant source of sea turtle mortality.
Additionally, the increased vessel traffic
associated with fishing activities can
result in the destruction of habitat due
to propeller dredging and anchor
mooring.

(5) Dredge and fill activities—
Dredging activities result in direct
destruction or degradation of habitat as
well as incidental take of turtles.
Channelization of inshore and nearshore
habitat and the disposal of dredged
material in the marine environment can
destroy or disturb seagrass beds and
coral reefs.

(6) Habitat restoration—Habitat
restoration may be required to mitigate
the destruction or degradation of habitat
that can occur as a result of the
activities previously discussed.
Additionally, habitat degradation
resulting from episodic natural stresses
such as hurricanes and tropical storms
may require special mitigation
measures.

Activities That May Affect Critical
Habitat

A wide range of activities funded,
authorized, or carried out by Federal
agencies may affect the critical habitat
requirements of listed green and
hawksbill turtles. These include, but are
not limited to, authorization by the U.S.
Army Corps of Engineers for beach
renourishment, dredge and fill
activities, coastal construction such as
the construction of docks and marinas,
and installation of submerged pipeline;
actions by the U.S. Environmental
Protection Agency to manage freshwater
discharges into waterways; regulation of
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vessel traffic by the U.S. Coast Guard;
U.S. Navy activities; authorization of oil
and gas exploration by the Minerals
Management Service; authorization of
changes to state coastal zone
management plans by NOAA'’s National
Ocean Service; and management of
commercial fishing and protected
species by NMFS.

The Federal agencies that will most
likely be affected by this critical habitat
designation include the U.S. Army
Corps of Engineers, the U.S.
Environmental Protection Agency; the
U.S. Coast Guard, the U.S. Navy, the
Minerals Management Service, and
NOAA. This designation will provide
clear notification to these agencies,
private entities, and the public of the
existence of marine critical habitat for
listed green and hawksbill turtles in the
U.S. Caribbean, of the boundaries of the
habitat, and of the protection provided
for that habitat by the section 7
consultation process. This designation
will also assist these agencies and others
in evaluating the potential effects of
their activities on listed green and
hawksbill turtles and their critical
habitat and in determining when
consultation with NMFS would be
appropriate.

Expected Economic Impacts of
Designating Critical Habitat

The economic impacts to be
considered in a critical habitat
designation are the incremental effects
of critical habitat designation above the
economic impacts attributable to listing
or attributable to authorities other than
the ESA (see Consideration of
Economic, Environmental and Other
Factors section of this proposed rule).
Incremental impacts result from special
management activities in areas outside
the present distribution of the listed
species that have been determined to be
essential to the conservation of the
species. However, NMFS has
determined that the present range of
both species contains sufficient habitat
for their conservation. Therefore, NMFS
finds that there are no incremental
impacts associated with this critical
habitat designation.

Proposed Critical Habitat; Geographic
Extent

NMFS is proposing to designate the
waters surrounding Culebra, Mona, and
Monito Islands, Puerto Rico, as critical
habitat necessary for the continued
survival and recovery of green and
hawksbill sea turtles in the region.

Proposed critical habitat for listed green
turtles includes waters extending
seaward 3 nm (5.6 km) from the mean
high water line of Culebra Island, Puerto
Rico. These waters include Culebra’s
outlying Keys including Cayo Norte,
Cayo Ballena, Cayos Geniqui, Isla
Culebrita, Arrecife Culebrita, Cayo de
Luis Pefa, Las Hermanas, El Mono,
Cayo Lobo, Cayo Lobito, Cayo Botijuela,
Alcarraza, Los Gemelos, and Piedra
Steven (see Figure 1). Culebra Island lies
approximately 16 nm (29.7 km) east of
the northeast coast of mainland Puerto
Rico. The area in general is bounded
north to south by 18°24' North to 18°14'
North and east to west by 65°11' West
and 65°25' West.

Proposed critical habitat for listed
hawksbill turtles includes waters
extending seaward 3 nm (5.6 km) from
the mean high water line of Mona and
Monito Islands, Puerto Rico. (see Figure
2). Mona Island lies approximately 39
nm (72 km) west of the southwest coast
of mainland Puerto Rico. The area in
general is bounded north to south by
18°13' North to 18°00" North and east to
west by 67°48' West and 68°01" West.

Note: Figures 1 and 2 will not be published
in the Code of Federal Regulations.

BILLING CODE 3510-22-P
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Figure 1—Critical Habitat for Green Turtles. Critical Habitat Includes Waters Extending Seaward 3 nm (5.6 km) From

the Mean High Water Line of Isla de Culebra (Culebra Island), Puerto Rico

< Puerto R’:c? =

\\
2
>
Q
o
T2,
o

ht -
-, -
e e o

fno—s
’,f’— A il WS <
/1” \\\
, \-’-O--~-~‘
Ve s
/ i
/ \\\
/ ~<
/ \\\
! 6 v ® BN
~
o' ° N
- \
5 ¢ ] " \\
Lo 18°20'N Sy > )
\ AN . ) | !
\ \
\ \
\ Q \
\ \
\ \
N \
M \
\ \
\ i
\ i
\ i
s I
\ I
\ !
N !
N !




66590 Federal Register / Vol. 62, No. 244 / Friday, December 19, 1997 / Proposed Rules

Figure 2—Critical Habitat for Hawksbill Turtles. Critical Habitat Includes Waters Extending Seaward 3 nm (5.6 km)
From the Mean High Water Line of Isla de Mona (Mona Island) and Isla Monito (Monito Island), Puerto Rico
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Public Comments Solicited

NMFS is soliciting information,
comments and/or recommendations on
any aspect of this proposed rule from all
concerned parties (see ADDRESSES).
NMFS will consider all information,
comments, and recommendations
received before reaching a final
decision.

Department of Commerce ESA
implementing regulations state that the
Secretary *‘shall promptly hold at least
one public hearing if any person so
requests within 45 days of publication
of a proposed regulation to designate
critical habitat.” (see 50 CFR
424.16(c)(3)). Public hearings on the
proposed rule provide the opportunity
for the public to give comments and to
permit an exchange of information and
opinion among interested parties. NMFS
encourages the public’s involvement in
such ESA matters.

The public hearings on this proposed
action have been scheduled for the
month of January, 1998 (see DATES).
Interested parties will have an
opportunity to provide oral and written
testimony at the public hearings. These
hearings are physically accessible to
people with disabilities. Requests for
sign language interpretation or other
aids should be directed to Bridget
Mansfield (see FOR FURTHER INFORMATION
CONTACT).

Classification

The Assistant Administrator for
Fisheries, NOAA (AA) has determined
that this rule is not significant for
purposes of Executive Order (E.O.)
12866.

This rule does not contain a
collection-of-information requirement
for purposes of the Paperwork
Reduction Act.

NMFS proposes to designate only
areas within the current range of these
sea turtle species as critical habitat;
therefore, this designation will not
impose any additional requirements or
economic effects upon small entities,
beyond those which may accrue from
section 7 of the ESA. Section 7 requires
Federal agencies to insure that any

action they carry out, authorize, or fund
is not likely to jeopardize the continued
existence of any listed species or result
in the destruction or adverse
modification of critical habitat (ESA
§7(a)(2)). The consultation requirements
of section 7 are nondiscretionary and
are effective at the time of species’
listing. Therefore, Federal agencies must
consult with NMFS and ensure their
actions do not jeopardize a listed
species, regardless of whether critical
habitat is designated.

In the future, should NMFS determine
that designation of habitat areas outside
either species’ current range is
necessary for conservation and recovery,
NMFS will analyze the incremental
costs of that action and assess its
potential impacts on small entities, as
required by the Regulatory Flexibility
Act. Until that time, a more detailed
analysis would be premature and would
not reflect the true economic impacts of
the proposed action on local businesses,
organizations, and governments.

Accordingly, the Assistant General
Counsel for Legislation and Regulation
of the Department of Commerce has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that the proposed rule,
if adopted, would not have a significant
economic impact of a substantial
number of small entities, as described in
the Regulatory Flexibility Act.

The AA has determined that the
proposed designation is consistent to
the maximum extent practicable with
the approved Coastal Zone Management
Program of the Commonwealth of
Puerto Rico. This determination will be
submitted for review by the responsible
state agency under section 307 of the
Coastal Zone Management Act.

NOAA Administrative Order 216—6
states that critical habitat designations
under the ESA are categorically
excluded from the requirement to
prepare an EA or an environmental
impact statement. However, in order to
more clearly evaluate the impacts of the
proposed critical habitat designation,
NMPFS has prepared an EA. Copies of

the assessment are available on request
(see ADDRESSES).

References

The complete citations for the
references used in this document can be
obtained by contacting Michelle Rogers,
NMFS (see FOR FURTHER INFORMATION
CONTACT).

List of Subjects in 50 CFR Part 226

Endangered and threatened species.

Dated: December 15, 1997.
David L. Evans,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set forth in the
preamble, 50 CFR part 226 is proposed
to be amended as follows:

PART 226—DESIGNATED CRITICAL
HABITAT

1. The authority citation for part 226
continues to read as follows:

Authority: 16 U.S.C. 1533.

2. Sections 226.72 and 226.73 are
added to subpart D to read as follows:

§226.72 Green seaturtle (Chelonia
mydas).

(a) Culebra Island, Puerto Rico—
Waters surrounding the island of
Culebra from the mean high water line
seaward to 3 nautical miles (5.6 km).
These waters include Culebra’s outlying
Keys including Cayo Norte, Cayo
Ballena, Cayos Geniqui, Isla Culebrita,
Arrecife Culebrita, Cayo de Luis Pefia,
Las Hermanas, EI Mono, Cayo Lobo,
Cayo Lobito, Cayo Botijuela, Alcarraza,
Los Gemelos, and Piedra Steven.

(b) [Reserved]

§226.73 Hawksbill sea turtle
(Eretmochelys imbricata).

(a) Mona and Monito Islands, Puerto
Rico—Waters surrounding the islands of
Mona and Monito, from the mean high
water line seaward to 3 nautical miles
(5.6 km).

(b) [Reserved]

[FR Doc. 97-33217 Filed 12-18-97; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

(Docket No. FV97-33-1 NC)

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request an
extension for and revision to a currently
approved information collection for the
Export Fruit Acts, Apple and Pear Act
and the Export Grape and Plum Act.

DATES: Comments on this notice must be
received February 17, 1998 to be
assured of consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Caroline C. Thorpe, Marketing
Order Administration Branch, F & V,
AMS, USDA, P.O. Box 96456, Room
2525-S, Washington, D.C., 20090-6456,
Telephone (202) 720-8139 or Fax (202)
720-5698.

SUPPLEMENTARY INFORMATION:

Title: Export Fruit Regulations—
Export Apple and Pear Act (7 CFR part
33) and the Export Grape and Plum Act
(7 CFR part 35).

OMB Number: 0581-0143.

Expiration Date of Approval: June 30,
1998.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: Fresh apples, pears and
grapes grown in the United States
shipped to any foreign destination must
meet minimum quality and other
requirements established by regulations
issued under the Export Apple and Pear

Act (7 U.S.C. 581-590) and the Export
Grape and Plum Act (7 U.S.C. 591-599).
Currently, plums are not regulated
under the Export Grape and Plum Act.
The regulations issued under the Export
Grape and Plum Act (7 CFR part 35)
cover fresh grapes grown in the United
States and shipped to foreign
destinations, except Canada and
Mexico. The regulations issued under
the Export Apple and Pear Act (7 CFR
part 3) cover fresh apples and pears
grown in the United States shipped to
foreign destinations. The Secretary of
Agriculture is authorized to oversee the
implementation of the export fruit acts
and issue regulations regarding these
commodities.

The information collection
requirements in this request are
essential to carry out the intent and
administration of the export fruit acts.
The Export Apple and Pear Act and the
Export Grape and Plum Act have been
in effect since 1933 and 1960
respectively.

Both Acts were designed to promote
the foreign trade of the United States in
apples, pears, grapes and plums; to
protect the reputation of these
American-grown commodities; and to
prevent deception or misrepresentation
of the quality of such products moving
in foreign commerce.

The regulations issued under the Acts
(833.11 for apples and pears, and
§35.12 for grapes) require that the U.S.
Department of Agriculture (USDA)
officially inspect and certify that each
shipment of fresh apples, pears, and
grapes is in compliance with all
pertinent regulatory requirements
effective under the Acts. Persons who
ship fresh apples, pears, and grapes
grown in the United States to foreign
destinations must have such shipment
inspected and certified by Federal or
Federal-State Inspection Service (FSIS)
inspectors. The FSIS is administered by
the Agricultural Marketing Service.

The forms covered under this
information collection require the
minimum information necessary to
effectively carry out the export fruit
acts, and their use is necessary.

The information collection
requirements in this request is primarily
in the form of recordkeeping.
Information needed by USDA is
available on official Federal-State
Inspection Service (FSIS) inspection
certificates, and on phytosanitary

inspection certificates issued by USDA’s
Animal Plant Health Inspection Service.

Export carriers are required to keep on
file for three years copies of inspection
certificates for apples, pears, and grapes
transported by them. Export shippers
are required to label certain containers
of apples, pears, and grapes used for
export shipments.

The number of exporters has
remained fairly constant in recent years.
There are an estimated 115 exporters
who use the required forms and the
corresponding forms have remained
constant.

The information collection
requirements in this request are
periodically reviewed to ensure that
they place as small a burden on the
exporter as possible. Procedures have
been streamlined to assure efficiency in
administering the Acts.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 4.9528 hours per
response.

Respondents: Fruit export shippers
and export carriers.

Estimated Number of Respondents:
115.

Estimated Number of Responses per
Respondent: 3.96.

Estimated Total Annual Burden on
Respondents: 2,204.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments may be sent to Docket
Clerk, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, Room
2525-S, Washington, D.C., 20090-6456.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register. All
comments received will be available for
public inspection during regular
business hours at the same address.
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All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record.

Dated: December 15, 1997.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 97-33166 Filed 12-18-97; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Food and Consumer Servicel

Food Stamp Program: Quality Control
Provisions of the Mickey Leland
Childhood Hunger Relief Act

AGENCY: Food and Consumer Service,
USDA.

ACTION: Request for comments on
proposed collection of information.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
action invites the general public and
other public agencies to comment on
proposed information collections.
Requirements in changes to the Food
Stamp Program regulations based on the
Mickey Leland Childhood Hunger Relief
Act are the basis for information
collection in the areas of arbitration and
good cause. This action revises the
information collection burden that
currently includes the Quality Control
(QC) sampling plan by adding to it the
burdens for the QC arbitration and good
cause processes. While these processes
have existed since 1981, they have not
been included in the burden previously.
A notice for the development of the QC
sampling plan, as required by Food
Stamp Program regulations, was
published March 4, 1997 and has been
approved through July 31, 2000. The
Department of Agriculture published a
final rule on June 2, 1997, entitled Food
Stamp Program: Quality Control
Provisions of the Mickey Leland
Childhood Hunger Relief Act, which
implements changes to the arbitration
and good cause processes.

DATES: Written comments must be
submitted on or before February 17,
1998.

ADDRESSES: Send comments and
requests for copies of this information
collection to: Retha Oliver, Chief,
Quality Control Branch, Program
Accountability Division, Food and
Nutrition Service, U.S. Department of

1The agency name of the Food and Consumer
Service was changed to the Food and Nutrition
Service by order of the Secretary of Agriculture on
November 25, 1997.

Agriculture, 3101 Park Center Drive,
Alexandria, VA 22302.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All responses to this action will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval. All comments will also
become a matter of public record. The
Food and Consumer Service (FCS) will
publish a document in the rules section
of the Federal Register announcing the
effective and implementation dates of
the provisions contained in 7 CFR
§8275.3(c)(4) and 275.23(e)(7) of the
Leland Rule after the approval of the
provisions by OMB under the
Paperwork Reduction Act of 1995.

FOR FURTHER INFORMATION CONTACT:
Retha Oliver, (703) 305-2474.

SUPPLEMENTARY INFORMATION:

Title: Food Stamp Program
Regulations, Part 275—Quality Control.

OMB Number: 0584—0303.

Expiration Date: July 31, 2000.

Type of Request: Revision of a
currently approved collection of
information.

Abstract: Pursuant to Section 13951 of
the Mickey Leland Childhood Hunger
Relief Act (Pub. L. 103-66), the final
rule entitled Quality Control Provisions
of the Mickey Leland Childhood Hunger
Relief Act, (“The “Leland Rule”),
published June 2, 1997 (62 FR 29652),
contains information collections which
are subject to review by OMB under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507). The reporting and
recordkeeping burden associated with
the Food Stamp Program QC sampling
plan is approved through July 31, 2000,
under OMB No. 0584-0303. This notice
proposes to add the burdens for the QC
arbitration and good cause processes to
the burden that currently includes the
QC sampling plan. The burden
approved for the QC sampling plan is
266 hours per year. The annual burdens
associated with the QC arbitration and

good cause processes are estimated to
total 1647 and 1917 respectively. The
total annual burden for the QC sampling
plan, arbitration and good cause
processes is estimated to be 3630 hours.
The increase of 3564 hours is solely the
result of adding the arbitration and good
cause processes to the burden.

The QC system contains procedures
for resolving differences in review
findings between State agencies and
FNS. This is referred to as the
arbitration process. The QC system also
contains procedures which provide
relief for State agencies from all or a part
of a QC liability when a State agency
can demonstrate that a part or all of an
excessive error rate was due to an
unusual event which had an
uncontrollable impact on the State
agency’s payment error rate. In the past,
information collections associated with
the QC arbitration or good cause
processes have not been included in the
reporting and recordkeeping burden.
However, since the good cause and
arbitration processes have been
implemented since 1981, in practice
State agencies will not notice an actual
increase in burden from current
practice.

Quality Control Burden Associated
With the Sampling Plan, Arbitration,
and Good Cause

1. Sampling Plan

Affected Public: State agencies.

Estimated Number of Respondents:
53.

Estimated Number of Responses Per
Respondent: 1.

Estimated Time Per Response: 5.0236
hours.

Estimated Total Annual Burden: 266.

2. Arbitration Process

Affected Public: State agencies.

Estimated Number of Respondents:
53.

Estimated Number of Responses Per
Respondent: 3.1.

Estimated Time Per Response:
10.0236 hours.

Estimated Total Annual Burden:
1647.

3. Good Cause Process

Affected Public: State agencies.

Estimated Number of Respondents:
53.

Estimated Number of Responses Per
Respondent: 0.226.

Estimated Time Per Response: 160
hours.

Estimated Total Annual Burden:
1917.

4. Combined Quality Control Burden
Associated With the Sampling Plan,
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Arbitration and Good Cause: 3830
hours.

Dated: December 15, 1997.
Yvette S. Jackson,
Administrator, Food and Consumer Service.
[FR Doc. 97-33190 Filed 12-18-97; 8:45 am)]
BILLING CODE 3410-30-U

DEPARTMENT OF AGRICULTURE
Forest Service

Fatty-Piper Access Requests Project,
Flathead National Forest, Swan Lake
Ranger District, Lake County, Montana

AGENCY: Forest Service, USDA.
ACTION: Notice; intent to prepare an
environmental impact statement.

SUMMARY: The Flathead National Forest,
Swan Lake Ranger District, will prepare
an environmental impact statement on a
proposal to grant easements and
authorize construction of roads across
National Forest System lands in the
Cedar Creek, Fatty Creek, and Piper
Creek watersheds. The action is
proposed in response to an applicant
seeking permanent, roaded access to
approximately 1,760 acres of non-
federal land located within the Flathead
National Forest boundary. The
requested easements are located roughly
20 miles south of Swan Lake, Montana.
The non-federal land to be accessed is
located in sections 9, 15, and 23,
Township 22 North, Range 18 West and
section 35, Township 23 North, Range
18 West, Lake County, Montana. The
easements are requested on National
Forest System lands in sections 4, 10,
and 14, Township 22 North, Range 18
West and section 34, Township 23
North, Range 18 West. The proposed
project will be in compliance with the
direction in the Flathead National
Forest Land and Resource Management
Plan (December, 1985), which provides
the overall guidance for management of
the area. The agency gives written
notice of this analysis so that interested
and affected people are aware of how
they may participate and contribute to
the final decision.

DATES: Comments concerning the scope
of the analysis should be received in
writing at the address shown below by
January 23, 1998.

ADDRESSES: Submit written comments
to Charles E. Harris, District Ranger,
Swan Lake Ranger District, 200 Ranger
Station Road, Bigfork, Montana 59911.
FOR FURTHER INFORMATION CONTACT:
Questions about this environmental
impact statement should be directed to
Dennis McCarthy, Planning Team

Leader, Swan Lake Ranger District, 200
Ranger Station Road, Bigfork, Montana
59911; phone (406) 837-7500.

SUPPLEMENTARY INFORMATION: The Swan
Lake Ranger District is initiating this
action in response to four applications
filed by Plum Creek Timber Company,
L.P. (Plum Creek). Plum Creek requested
rights-of-way across Forest Service
lands for the purpose of establishing
permanent, roaded access to
approximately 1,760 acres in four
sections of Plum Creek land. The
applications involve requests for five
segments of road totaling approximately
three miles across Forest Service land.
Plum Creek has stated that it intends to
manage these sections of land for long-
term timber production using
conventional ground-based logging
systems and build roads on the
permitted rights-of-way, sufficient to
support timber production.

Plum Creek has no roaded access to
two of the sections of land, which are
surrounded by National Forest System
lands. Plum Creek has limited access to
the other two sections and has requested
additional roaded access to them. Plum
Creek seeks permanent, roaded access
pursuant to federal regulations at 36
CFR part 251 (subpart D—Access to
Non-Federal Lands), 36 CFR part 212
(Ingress and Egress) and the Alaska
National Interest Lands Conservation
Act (ANILCA) and its implementing
regulations.

Swan Lake Ranger District personnel
invited comments on the environmental
analysis for this project in September,
1996, by sending a scoping notice to
people on the District’s mailing list.
Subsequently, District personnel
determined that they should prepare an
environmental impact statement. The
comments received in response to the
September, 1996 scoping will be taken
into consideration along with comments
received on the draft environmental
impact statement. Some of the issues
identified include impacts to: Water
quality; soils and slope stability; air
quality; proximity to the Mission
Mountains Wilderness; threatened,
endangered, and sensitive animal, plant,
and fish species and habitat (i.e., grizzly
bear, bull trout, water howellia); old-
growth forests; roadless area; and
recreational experiences.

Swan Lake Ranger District personnel
will be seeking information, comments,
and assistance from Federal, State, and
local agencies and other individuals or
organizations who may be interested in
or affected by the proposed actions. The
scoping period for the draft
environmental impact statement will
extend to January 23, 1998. This

information will be used in preparation
of the draft environmental impact
statement.

The draft environmental impact
statement will be filed with the
Environmental Protection Agency and
will be made available for public review
in February, 1998. At that time, copies
of the draft environmental impact
statement will be distributed to
interested and affected agencies,
organizations, and members of the
public for their review and comment.
The Environmental Protection Agency
will publish a notice of availability of
the draft environmental impact
statement in the Federal Register. The
comment period will be no less than 45
days from the date that appears in the
Federal Register.

The Forest Service believes it is
important to give reviewers notice at
this early stage of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power
Corporation v. NRDC, 435 U.S. 519, 553
(1978). Also, environmental objections
that could be raised at the draft
environmental impact statement stage
but that are not raised until after
completion of the final environmental
impact statement may be waived or
dismissed by the courts. City of Angoon
v. Hodel, 803 F.2d 1016, 1022 (8th
Circuit, 1986) and Wisconsin Heritages,
Inc. v. Harris, 490 F. Supp. 1334, 1338
(E.D. Wisconsin, 1980). Because of these
court rulings, it is very important that
those interested in this proposed action
participate by the close of the comment
period so that substantive comments
and objections are made available to the
Forest Service at a time when it can
meaningfully consider them and
respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the environmental impact
statement should be as specific as
possible. It is also helpful if comments
refer to specific pages of chapters of the
draft environmental impact statement or
the merits of the alternatives formulated
and discussed in the statement.
Reviewers may wish to refer to the
Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3 in addressing these points.
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The final environmental impact
statement is scheduled to be completed
by May, 1998. In the final
environmental impact statement, the
Swan Lake Ranger District is required to
respond to comments and responses
received during the comment period
that pertain to the environmental
consequences discussed in the draft
environmental impact statement and
applicable laws, regulations and
policies considered in making the
decision regarding this proposal.
Charles E. Harris, District Ranger, Swan
Lake Ranger District, is the responsible
official and his decision and reasons for
this decision will be documented in the
Record of Decision. The decision will be
subject to Forest Service appeal
regulations (36 CFR 215).

Dated: December 8, 1997.

Charles E. Harris,

District Ranger.

[FR Doc. 97-33062 Filed 12-18-97; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Intent To Request a Revision
of a Currently Approved Information
Collection

AGENCY: Natural Resources
Conservation Service, United States
Department of Agriculture.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) and the Office of
Management and Budget (OMB)
regulations at 5 CFR Part 1320 (60 FR
44978, August 29, 1995), this notice
announces the Natural Resources
Conservation Service’s (NRCS) intention
to request a revision to a currently
approved information collection, the
Rural Abandoned Mine Program.

DATES: Comments on this notice must be
received by February 17, 1998 to be
assured of consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Marcella Graham, Agency OMB
Clearance Officer, Natural Resources
Conservation Service, U.S. Department
of Agriculture, Natural Resources
Conservation Service, P.O. Box 2890,
Washington, D.C. 20013-2890, (202)
720-5699.

SUPPLEMENTARY INFORMATION:

Title: Rural Abandoned Mine
Program.
OMB Number: 0578-0019.

Expiration Date of Approval: May 31,
1998.

Type of Request: To reinstate, with
change, a previously approved
collection for which approval has
expired.

Abstract: The primary objective of the
Natural Resources Conservation Service
is to work in partnership with the
American people to conserve and
sustain our natural resources. The Rural
Abandoned Mine Program authorizes
Federal technical and financial long-
term cost-sharing assistance for
conservation treatment and reclamation
of abandoned coal mined land with
eligible land users. The financial
assistance is based on a conservation
plan for reclamation which is made a
part of an agreement or contract for a 5
or 10-year period of time. Under the
terms of the agreement, the participant
agrees to apply, or arrange to apply, the
conservation treatment specified in the
conservation plan. In return for this
agreement, Federal cost-share payments
are made to the land users, or third
party, upon successful application of
the conservation treatment.

Information collected is used by the
NRCS to ensure proper utilization of
program funds. The NRCS-LTP-013 is
used to record progress in applying the
conservation/reclamation plan (7 CFR
632.24), such as the verification,
revision or modification of the
conservation plan, as well as recording
the need for any follow up technical
assistance. The NRCS-LTP-150 is for
the land user to enter into a contract
with NRCS to receive Federal cost-share
assistance (7 CFR 632.22). The NRCS-
LTP-151 is used to notify the
participant, with an active agreement or
contract, that information has been
received which indicates a violation of
the contract (7 CFR 632.42 (b)(1)(2)).
The NRCS-LTP-152 is used during the
contract period when the land user loses
control of all or part of the right and
interest in the land (7 CFR 632.22(f)).
The NRCS-LTP-153 is used is used
when non-compliance of the contract is
indicated (7 CFR 632.41). The NRCS-
LTP-156 is the basic document used by
landowners to request assistance
through the local NRCS field office (7
CFR 632.20). The NRCS-FNM-140 is
used to authorize the vendor to furnish
the conservation materials and services
described in column (b) of the form (7
CFR 632.31(e)). This information
collection is being resubmitted to reflect
the elimination of two forms previously
authorized (NRCS-LTP-154 and NRCS-
LTP-155) and to reflect a scaled-down
program. NRCS will ask for 3-year OMB
approval within 60 days of submitting
the request.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.50 hours per
response.

Respondents: Farms, individuals or
households, or State, local, or Tribal
governments.

Estimated Number of Respondents:
438.

Estimated Total Annual Burden on
Respondents: 223 hours.

Copies of this information collection
and related instructions can be obtained
without charge from Marcella Graham,
the Agency OMB Clearance Officer, at
(202) 720-5699.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden of the proposed collection of
information,including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, such as
through the use of appropriate
automated, electronic, mechanical, or
other technologic collection techniques
or other forms of information
technology. Comments may be sent to:
Marcella Graham, Agency OMB
Clearance Officer, U.S. Department of
Agriculture, Natural Resources
Conservation Service, P.O. Box 2890,
Washington, D.C. 20013-2890.

All responses to this notice will be
summarized and included in the request
for OMB approval.

All comments will also become a
matter of public record.

Signed at Washington, D.C. on December
15, 1997.

Thomas A. Weber,

Acting Chief, Natural Resources Conservation
Service.

[FR Doc. 97-33126 Filed 12-18-97; 8:45 am]
BILLING CODE 3610-16-M

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Municipal Interest Rates for the First
Quarter of 1998

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice of municipal interest
rates on advances from insured electric
loans for the first quarter of 1998.

SUMMARY: The Rural Utilities Service
hereby announces the interest rates for
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advances on municipal rate loans with
interest rate terms beginning during the
first calendar quarter of 1998.

DATES: These interest rates are effective
for interest rate terms that commence
during the period beginning January 1,
1998, and ending March 31, 1998.

FOR FURTHER INFORMATION CONTACT:
Carolyn Dotson, Loan Funds Control
Assistant, U.S. Department of
Agriculture, Rural Utilities Service,
room 2234-S, Stop 1524, 1400
Independence Avenue, SW.,
Washington, DC 20250-1500.
Telephone: 202—-720-1928. FAX: 202—
690-2268. E-mail:
CDotson@rus.usda.gov.

SUPPLEMENTARY INFORMATION: The Rural
Utilities Service (RUS) hereby
announces the interest rates on
advances made during the first calendar
quarter of 1998 for municipal rate
electric loans. RUS regulations at 7 CFR
1714.4 state that each advance of funds
on a municipal rate loan shall bear
interest at a single rate for each interest
rate term. Pursuant to 7 CFR 1714.5, the
interest rates on these advances are
based on indexes published in the
“Bond Buyer” for the four weeks prior
to the first Friday of the last month
before the beginning of the quarter. The
rate for interest rate terms of 20 years or
longer is the average of the 20 year rates
published in the Bond Buyer in the four
weeks specified in 7 CFR 1714.5(d). The
rate for terms of less than 20 years is the
average of the rates published in the
Bond Buyer for the same four weeks in
the table of “Municipal Market Data—
General Obligation Yields” or the
successor to this table. No interest rate
may exceed the interest rate for Water
and Waste Disposal loans.

The table of Municipal Market Data
includes only rates for securities
maturing in 1998 and at 5 year intervals
thereafter. The rates published by RUS
reflect the average rates for the years
shown in the Municipal Market Data
table. Rates for interest rate terms
ending in intervening years are a linear
interpolation based on the average of the
rates published in the Bond Buyer. All
rates are adjusted to the nearest one
eighth of one percent (0.125 percent) as
required under 7 CFR 1714.5(a). The
market interest rate on Water and Waste
Disposal loans for this quarter is 5.375
percent.

In accordance with 7 CFR 1714.5, the
interest rates are established as shown
in the following table for all interest rate
terms that begin at any time during the
first calendar quarter of 1998.

RUS rate
(0.000 percent)

Interest rate term ends in
(year)

5.250
5.250
5.250
5.125
5.125
5.125
5.125
5.000
4.875
4.750
4.750
4.625
4.500
4.500
4.375
4.375
4.250
4.125
4.000
3.875
3.750

Dated: December 10, 1997.
Wally Beyer,
Administrator, Rural Utilities Service.
[FR Doc. 97-33165 Filed 12-18-97; 8:45 am]
BILLING CODE 3410-15-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Addition

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed addition to
Procurement List.

SUMMARY: The Committee has received a
proposal to add to the Procurement List
a service to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: January 20, 1998.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Gateway 3, Suite 310,
1215 Jefferson Davis Highway,
Arlington, Virginia 22202-4302.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a) (2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed addition, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the service listed below from

nonprofit agencies employing persons

who are blind or have other severe

disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
service to the Government.

2. The action will result in
authorizing small entities to furnish the
service to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the J Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the service proposed
for addition to the Procurement List.
Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following service has been
proposed for addition to Procurement
List for production by the nonprofit
agency listed:

Janitorial/Grounds Maintenance, U.S. Army
Reserve Center, 1900 Green Springs
Highway, Birmingham, Alabama

NPA: Alabama Goodwill Industries, Inc.,
Birmingham, Alabama

Beverly L. Milkman,

Executive Director.

[FR Doc. 97-33196 Filed 12-18-97; 8:45 am)]

BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed Additions to and
Deletions from Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and to
delete commodities previously
furnished by such agencies.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: January 20, 1998.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Gateway 3, Suite 310,
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1215 Jefferson Davis Highway,
Arlington, Virginia 22202-4302.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603—-7740.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a) (2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

Additions

If the Committee approves the
proposed addition, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities.

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the commodities and
services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List. Comments on this
certification are invited.

Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following commodities and
services have been proposed for
addition to Procurement List for
production by the nonprofit agencies
listed:

Commodities

Office and Miscellaneous Supplies
(Requirements for the Naval Support
Activity, Millington, Tennessee)

NPA: National Industries for the Blind,
Alexandria, Virginia

Pillow, Bed

7210-01-448-9432

NPA: Raleigh Lions Clinic for the Blind, Inc.,

Raleigh, North Carolina

Services

Janitorial/Custodial, Department of Veterans
Affairs Service and Distribution Center,
Building #37—Warehouse, Hines,
Ilinois

NPA: Jewish Vocational Service &
Employment Center, Chicago, Illinois

Switchboard Operation, West Los Angeles
VAMC, Los Angeles, California

NPA: Service Disabled Veterans Business
Association, Stanford, California

Deletions

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action does not appear to have
a severe economic impact on future
contractors for the commodities.

3. The action will result in
authorizing small entities to furnish the
commodities to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities
proposed for deletion from the
Procurement List.

The following commodities have been
proposed for deletion from the
Procurement List:

Napkin, Paper

8540-01-350-6418
Napkin, Junior Dispenser

8540-01-350-6419
Beverly L. Milkman,

Executive Director.
[FR Doc. 97-33198 Filed 12-18-97; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to the Procurement
List.

SUMMARY: This action adds to the
Procurement List commodities and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.
EFFECTIVE DATE: January 20, 1998.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Gateway 3, Suite 310,

1215 Jefferson Davis Highway,
Arlington, Virginia 22202-4302.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.

SUPPLEMENTARY INFORMATION: On
October 24, 1997, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notice
(62 F.R. 55390) of proposed additions to
the Procurement List. After
consideration of the material presented
to it concerning capability of qualified
nonprofit agencies to provide the
commodities and services and impact of
the additions on the current or most
recent contractors, the Committee has
determined that the commodities and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51—
2.4,

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action will not have a severe
economic impact on current contractors
for the commodities and services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodities and services are hereby
added to the Procurement List:

Commodities

Pen, Metal Barrel & Refills
7520-01-445-7221
7520-01-445-7226
7520-01-445-7230
7520-01-445-7237
7510-01-446-4835
7510-01-446-4845
7510-01-446-4846
7510-01-446-4850

Services

Janitorial/Custodial, U.S. Army Reserve
Center, Middletown, Connecticut

Janitorial/Custodial, U.S. Army Reserve
Center, Springfield, Massachusetts

Janitorial/Custodial, U.S. Army Reserve
Center, Westover, Massachusetts
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Janitorial/Custodial, Federal Building and
Courthouse, 300 Virginia Street,
Charleston, West Virginia

This action does not affect current
contracts awarded prior to the effective
date of this addition or options that may
be exercised under those contracts.

Beverly L. Milkman,

Executive Director.

[FR Doc. 97-33199 Filed 12-18-97; 8:45 am]

BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Proposed Additions to the
Procurement List; Correction

In the document appearing on page
64351, F.R. Doc. 97-31939, in the issue
of December 5, 1997, in the third
column, the listing for Office and
Miscellaneous Supplies (Requirements
for the Marine Corps Air Station,
Beaufort, North Carolina) should read
(Requirements for the Marine Corps Air
Station, Beaufort, South Carolina).
Beverly L. Milkman,

Executive Director.
[FR Doc. 97-33197 Filed 12-18-97; 8:45 am]
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE
Bureau of the Census

Advance Monthly Retail Sales Survey

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506(c)(2)(A)).
DATES: Written comments must be
submitted on or before February 17,
1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to: Ronald L. Piencykoski,
Bureau of the Census, Room 2626—-FOB

3, Washington, D.C. 20233-6500, (301)
457-2713.

SUPPLEMENTARY INFORMATION:
l. Abstract

The Advance Monthly Retail Sales
Survey (MARTS) provides an early
indication of current retail sales activity
at the United States level. Policymakers
such as the Federal Reserve Board need
to have the most timely estimates in
order to anticipate economic trends and
act accordingly. The Bureau of
Economic Analysis (BEA), the Council
of Economic Advisors, and other
government agencies and businesses use
the data to formulate economic policy
and make decisions. These estimates
have a high BEA priority because of
their timeliness. There would be
approximately a month delay in the
availability of these data if this survey
were not conducted. Data are collected
monthly from small, medium, and large
size businesses, selected using a
stratified random sampling procedure.
The MARTS sample is reselected
periodically, generally at two year
intervals. Small and medium-size
retailers are requested to participate for
those two years, after which they are
replaced with new panel members.
Smaller firms have less of a chance for
selection due to our sampling
procedure. Firms canvassed in this
survey are not required to maintain
additional records and carefully
prepared estimates are acceptable if
book figures are not available. The
change in the response burden is a
result of a larger sample size. The
sample was increased from 3,363 to
4,100 to improve the quality of the
estimates.

1. Method of Collection

We will collect this information by
mail, FAX and telephone follow-up.

I11. Data

OMB Number: 0607—0104.

Form Number: B-104.

Type of Review: Regular Submission.

Affected Public: Retail Businesses.

Estimated Number of Respondents:
4,100.

Estimated Time Per Response: .0833
hrs (5 minutes).

Estimated Total Annual Burden
Hours: 4,100 hours.

Estimated Total Annual Cost: The
cost to the respondent is estimated to be
$55,965, based on annual response
burden of 4,100 hours and a rate of
$13.65 per hour to complete the form.

Respondent’s Obligation: voluntary.

Legal Authority: Title 13, United States
Code, Section 182.

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 15, 1997.

Linda Engelmeier,

Departmental Forms Clearance Officer,
Office of Management and Organization.

[FR Doc. 97-33173 Filed 12-18-97; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

National Security Assessment of the
U.S. High Performance Military
Explosives and Components Sector

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before February 17,
1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Brad Botwin, Director,
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Strategic Analysis Division, Bureau of
Export Administration (BXA),
Department of Commerce, Room 3876,
14th and Constitution Avenue, NW,
Washington, DC 20230 (telephone no.
(202) 482-4060).

SUPPLEMENTARY INFORMATION:

l. Abstract

Commerce/Bureau of Export
Administration (BXA) is conducting an
assessment of the domestic high
performance military explosives and
components sector in order to determine
the competitiveness of the U.S. industry
and its ability to support current and
future defense needs.

1. Method of Collection

The information will be collected
using a non-recurring, mandatory
survey. It will be collected in written
form.

I11. Data

The survey will collect information
on the nature of the business performed
by each firm; estimated sales and
employment data; financial information;
research and development expenditures
and funding sources; capital
expenditures and funding sources; and
competitiveness issues.

OMB Number: none.

Form Number: N/A.

Type of Review: Regular Submission.

Affected Public: The domestic high
performance military explosives and
related components industry.

Estimated Number of Respondents:
40.

Estimated Time Per Response: 6.0
hours.

Estimated Total Annual Burden
Hours: 240 hours.

Estimated Total Annual Cost: $8,194
for respondents—no equipment or other
materials will need to be purchased to
comply with the requirement.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the function of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or

included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 15, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-33174 Filed 12-18-97; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

International Import Certificate

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before February 17,
1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Stephen Baker,
Department of Commerce, 14th and
Constitution Avenue, NW, Room 6877,
Washington, DC, 20230.

SUPPLEMENTARY INFORMATION:
|. Abstract

The United States and twenty other
countries have undertaken to increase
the effectiveness of their respective
controls over international trade in
strategic commodities by means of an
Import Certificate procedure. For the
U.S. importer, this procedure provides
that, where required by the exporting
country with respect to a specific
transaction, the importer certifies to the
U.S. Government that he/she will
import specific commodities into the
United States and will not reexport such
commodities except in accordance with
the export control regulations of the
United States. The U.S. Government, in

turn, certifies that such representations
have been made.

I1. Method of Collections

This information is provided in
written form.

I11. Data

OMB Number: 0694—-0017.

Form Number: Form BXA-645P,
International Import Certificate.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit and not-
for-profit institutions.

Estimated Number of Respondents:
7,441.

Estimated Time Per Response: 16
minutes per response.

Estimated Total Annual Burden
Hours: 1,986.

Estimated Total Annual Cost:
$148,000.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: December 15, 1997.

Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-33175 Filed 12—-18-97; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Short Supply Regulations, Petroleum
(Crude Oil)

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
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effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before February 17,
1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Stephen Baker,
Department of Commerce, 14th &
Constitution Avenue, NW, Room 6877,
Washington, DC, 20230.

SUPPLEMENTARY INFORMATION:
I. Abstract

The information is collected as
supporting documentation for license
applications to export petroleum (crude
oil) and used by licensing officers to
determine the exporter’s compliance
with the 5 statutes governing this
collection.

1. Method of Collection

The information is provided in
written form.

I11. Data

OMB Number: 0694—-0027.

Form Number: BXA-748P.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit and not-
for-profit institutions.

Estimated Number of Respondents:
24,

Estimated Time Per Response: 4-12
hours per response.

Estimated Total Annual Burden
Hours: 192.

Estimated Total Annual Cost: $2,880.

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)

ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: December 15, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-33176 Filed 12-18-97; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Notification of Commercial Invoices
That Do Not Contain a Destination
Control Statement

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before February 17,
1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Stephen Baker,
Department of Commerce, 14th and
Constitution Avenue, NW, Room 6877,
Washington, DC, 20230.

SUPPLEMENTARY INFORMATION:
l. Abstract

To insure that U.S. exports go only to
legally authorized destinations, “‘a
destination control statement” is
required to be entered on all commercial

invoices and bills of lading or air
waybills covering an export from the
United States. The same statement must
appear on all copies of all such shipping
documents that apply to the same
shipment. The exporter has the primary
responsibility for assuring that the
statement is entered on the commercial
invoice, regardless of whether he
prepares this document. If a forwarder,
a carrier acting as a forwarder, or any
other party prepares, presents, and/or
executes a commercial invoice, that
person is also responsible for assuring
that an appropriate statement is entered
on the document. Consequently, when a
forwarding agent finds the
documentation lacks the appropriate
destination control statement, then he/
she is required to notify the exporter of
the problem. The forwarder must obtain
a written assurance from the exporter
that all copies have been corrected.

1. Method of Collection

This collection is a written
requirement between freight forwarders
and exporters.

I11. Data

OMB Number: 0694-0038.

Form Number: None.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit and not-
for-profit institutions.

Estimated Number of Respondents:
40.

Estimated Time Per Response: 16
minutes per response.

Estimated Total Annual Burden
Hours: 11.

Estimated Total Annual Cost: $420.

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
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they will also become a matter of public
record.

Dated: December 15, 1997.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-33177 Filed 12-18-97; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 936]

Grant of Authority for Subzone Status,
Diesel Technology Company (Inc.)
(Diesel Engine Fuel Injection
Components), Kentwood, Michigan

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a—-81u) (the FTZ Act), the Foreign-
Trade Zones Board (the Board) is
authorized to grant to qualified
corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs ports of entry;

Whereas, the Board'’s regulations (15
CFR part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved;

Whereas, an application from the
Kent Ottawa Muskegon Foreign Trade
Zone Authority, grantee of Foreign-
Trade Zone 189, for authority to
establish special-purpose subzone status
for the diesel engine fuel injection
components manufacturing facilities of
the Diesel Technology Company (Inc.),
in Kentwood, Michigan, was filed by the
Board on October 31, 1996, and notice
inviting public comment was given in
the Federal Register (FTZ Docket 80-96,
61 FR 58036, 11-12-96); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board'’s regulations are satisfied, and
that approval of the application is in the
public interest;

Now, therefore, the Board hereby
grants authority for subzone status at the
Diesel Technology Company (Inc.),
facilities in Kentwood, Michigan
(Subzone 189A), at the locations

described in the application, subject to
the FTZ Act and the Board’s regulations,
including §400.28.

Signed at Washington, DC, this 11th day of
December 1997.
Robert S. LaRussa,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

John J. Da Ponte, Jr.,

Executive Secretary.

[FR Doc. 97-33239 Filed 12-18-97; 8:45 am]
BILLING CODE 3510-25-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 938]

Approval of Manufacturing Activity
Within Foreign-Trade Zone 38,
Spartanburg, South Carolina; Zeuna
Starker USA, Inc. (Automotive Exhaust
Systems)

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u)
(the Act), the Foreign-Trade Zones
Board (the Board) adopts the following
Order:

Whereas, §400.28(a)(2) of the Board’s
regulations, requires approval of the
Board prior to commencement of new
manufacturing/processing activity
within existing zone facilities;

Whereas, the South Carolina State
Ports Authority, grantee of FTZ 38, has
requested authority under § 400.28(a)(2)
of the Board’s regulations on behalf of
Zeuna Starker USA, Inc., to manufacture
automotive exhaust systems under zone
procedures within FTZ 38—Site 4,
Spartanburg, South Carolina (filed 2—
18-97; FTZ Doc. 10-97, 62 FR 10022, 3—
5-97);

Whereas, the Board adopts the
findings and recommendation of the
examiner’s report, including a
recommended restriction on stainless
steel pipe, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied and that
the proposal is in the public interest,
subject to restriction;

Now, therefore, the Board hereby
approves the request subject to the Act
and the Board’s regulations, including
§400.28, and further subject to a
restriction requiring that privileged
foreign status (19 CFR 146.41) must be
elected on all foreign origin stainless
steel pipe admitted to FTZ 38 for the
Zeuna Starker USA, Inc., activity, as
indicated in the application.

Signed at Washington, DC, this 11th day of
December 1997.

Robert S. LaRussa,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

John J. Da Ponte, Jr.,

Executive Secretary.

[FR Doc. 97-33240 Filed 12—-18-97; 8:45 am]
BILLING CODE 3510-25-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order NO. 940]

Grant of Authority For Subzone Status
Polaris Industries, Inc. (Small Spark-
Ignition Engines) Osceola, Wisconsin

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a-81u) (the FTZ Act), the Foreign-
Trade Zones Board (the Board) is
authorized to grant to qualified
corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs ports of entry;
WHEREAS, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved;
WHEREAS, an application from Brown
County, Wisconsin, grantee of Foreign-
Trade Zone 167, for authority to
establish special-purpose subzone status
for the small internal-combustion
engine manufacturing plant of Polaris
Industries, Inc., in Osceola, Wisconsin,
was filed by the Board on December 11,
1996, and notice inviting public
comment was given in the Federal
Register (FTZ Docket 84-96, 61 FR
66652, 12—-18-96); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board'’s regulations are satisfied, and
that approval of the application is in the
public interest;

Now, therefore, the Board hereby
grants authority for subzone status at the
Polaris Industries, Inc., plant in Osceola,
Wisconsin (Subzone 167B), at the
location described in the application,
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subject to the FTZ Act and the Board’s
regulations, including §400.28.

Signed at Washington, DC, this 11th day of
December 1997.
Robert S. LaRussa,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

John J. Da Ponte, Jr.

Executive Secretary.

[FR Doc. 97-33241 Filed 12-18-97; 8:45 am]
BILLING CODE 3510-25-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-405-802]

Certain Cut-to-Length Carbon Steel
Plate From Finland: Antidumping Duty
Administrative Review: Extension of
Time Limit

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time
limit.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit of the final results of the
antidumping duty administrative review
of Certain Cut-to-Length Carbon Steel
Plate from Finland. This review covers
the period August 1, 1995 through July
31, 1996.

EFFECTIVE DATE: December 19, 1997.

FOR FURTHER INFORMATION CONTACT:
Heather Osborne or Linda Ludwig,
Office of AD/CVD Enforcement, Group
I, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C.; telephone (202) 482—
3019 or 482-3833, respectively.

SUPPLEMENTARY INFORMATION: Due to the
complexity of issues involved in this
case, it is not practicable to complete
this review within the original time
limit. The Department is extending the
time limit for completion of the final
results until January 12, 1998, in
accordance with Section 751(a)(3)(A) of
the Trade and Tariff Act of 1930, as
amended by the Uruguay Round
Agreements Act of 1994. See
memorandum to Robert S. LaRussa from
Joseph A. Spetrini regarding the
extension of the case deadline, dated
December 12, 1997.

This extension is in accordance with
751(a)(3)(A) of the Tariff Act of 1930, as
amended (19 U.S.C. 1675(a)(3)(A)).

Dated: December 12, 1997.
Joseph A. Spetrini,

Deputy Assistant Secretary, Enforcement
Group IlI.

[FR Doc. 97-33236 Filed 12-18-97; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
(A-475-818)

Certain Pasta From Italy: Termination
of New Shipper Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On February 27, 1997, the
Department of Commerce published a
notice of initiation of a new shipper
administrative review of the
antidumping duty order on certain pasta
from Italy. The Department is now
terminating this review.

EFFECTIVE DATE: December 19, 1997.

FOR FURTHER INFORMATION CONTACT: John
Brinkmann or Sunkyu Kim, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone (202) 482-5288 or 482—-2613,
respectively.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“‘the Act”), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department of Commerce’s (the
Department) regulations are to the
regulations at 19 CFR Section 353, as
amended by the interim regulations
published in the Federal Register on
May 11, 1995 (60 FR 25130).

SUPPLEMENTARY INFORMATION:
Background

OnJanuary 31, 1997, GSA S.r.l.
(““GSA”) requested that the Department
conduct a new shipper review of the
antidumping duty order on certain pasta
from Italy. On February 27, 1997, the
Department published in the Federal
Register (62 FR 8927) a notice of
initiation of a new shipper
administrative review of the
antidumping duty order on certain pasta
from Italy covering GSA and the period
July 1, 1996, through January 31, 1997.
On March 3, 1997, we issued the

Department’s antidumping duty
questionnaire 1 to GSA. GSA submitted
its response to Section A of the
guestionnaire on March 26, 1997. Based
on our review of the Section A response,
we issued a supplemental questionnaire
on April 25, 1997. GSA submitted its
response to the supplemental Section A
questionnaire along with its Sections B
and C responses on May 6, 1997.
Subsequently, we issued additional
supplemental questionnaires to GSA.
GSA'’s responses to these questionnaires
were received in June, July and
September 1997.

On August 13, 1997, in accordance
with 19 CFR 353.22 (h)(7), the
Department extended the time for
completion of the preliminary results of
this review to no later than December
17, 1997, because the Department
determined that this case is
extraordinarily complicated (62 FR
44107 (August 19, 1997)).

Termination of Review

The respondent, GSA, is a trading
company in Italy that purchased the
merchandise under review from an
unaffiliated producer and resold to
customers in the home market and the
United States during the POR. Based on
our analysis of the data submitted to
date by GSA, we conclude that the
producer of GSA’s pasta, which is
unaffiliated with GSA, knew or had
reason to know that its merchandise was
destined for export to the United States
at the time it sold the merchandise to
GSA. Specifically, GSA stated that the
subject pasta was packaged and labeled
at the time of production by the
producer. A copy of the packaging,
provided in GSA’s July 18, 1997,
submission, which is identical in all
material respects to the packaging for
the pasta actually purchased and
shipped to the United States by GSA,
contains information indicating that the
product is destined for the United
States. Specifically, the packaging
contains the address of the U.S.
importer. Additionally, certain
proprietary information on the record
concerning the nature of the
relationship between the parties
involved in this review demonstrate that
the producer knew or had reason to
know that the pasta it sold to GSA was
destined for the United States. For a
further discussion, see Memorandum to
Richard Moreland, Acting Deputy

1Section A of the questionnaire requests
information concerning a company’s corporate
structure and business practices, the merchandise
under review that it sells, and the sales of the
merchandise in all of its markets. Sections B and
C of the questionnaire request home market sales
listings and U.S. sales listings, respectively.
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Assistant Secretary, Import
Administration, dated November 23,
1997.

In determining the basis for export
price, we examine the price at which
the first party in the chain of
distribution which has knowledge of the
U.S. destination of the merchandise
sells the subject merchandise, either
directly to a U.S. purchaser or to an
intermediary such as a trading
company. The party making such a sale,
with knowledge of destination, is the
appropriate party to be reviewed. See
Fresh Garlic From the People’s Republic
of China: Preliminary Results of
Antidumping Duty Administrative
Review and Partial Termination of
Administrative Review 61 FR 68229
(December 27, 1996).

In this case, GSA’s unaffiliated
producer knew or had reason to know
that its merchandise was destined for
export to the United States at the time
it sold the merchandise to GSA.
Therefore, we determine that it is
inappropriate to review GSA'’s sales
transactions. Moreover, no request was
made to review the producer’s sales.
Accordingly, we are terminating the
current new shipper review with respect
to GSA.

This notice is published pursuant to
19 CFR 353.22(h).

Dated: December 12, 1997.
Robert S. LaRussa,

Assistant Secretary, For Import
Administration.

[FR Doc. 97-33237 Filed 12-18-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Purdue University; Notice of Decision
on Application for Duty-Free Entry of
Scientific Instrument

This decision is made pursuant to
Section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89—
651, 80 Stat. 897; 15 CFR part 301).
Related records can be viewed between
8:30 A.M. and 5:00 P.M. in Room 4211,
U.S. Department of Commerce, 14th and
Constitution Avenue, N.W.,
Washington, D.C.

Docket Number: 97-046R. Applicant:
Purdue University, West Lafayette, IN
47907-1064. Instrument: Stopped-Flow
Spectrophotometer/Fluorimeter System,
Model SF-61DX2/X. Manufacturer: Hi-
Tech Scientific, United Kingdom.
Intended Use: See notice at 62 FR
58706, October 30, 1997.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides: (1) Double-mixing of up to
four independent solutions, (2) a wide
range of aging times and (3) a

microvolume rapid quench-flow system.

The National Institutes of Health
advises in its memorandum dated
November 5, 1997 that (1) these
capabilities are pertinent to the
applicant’s intended purpose and (2) it
knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign instrument for the
applicant’s intended use.

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States.
Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 97-33238 Filed 12-18-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 121197D]

Gulf of Mexico Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Gulf of Mexico Fishery
Management Council (Council) will
convene a public meeting of the Reef
Fish Stock Assessment Panel (RFSAP)
and the Standing and Special Reef Fish
Scientific and Statistical Committee
(SS0C).

DATES: A joint meeting of the RFSAP
and Standing and Special Reef Fish SSC
will be held beginning at 1:00 p.m. on
Monday, January 5, 1998, and will
conclude by 3:00 p.m. on Thursday,
January 8, 1998.

ADDRESSES: The meeting will be held at
NMFS Southeast Fisheries Science
Center, 75 Virginia Beach Drive, Miami,
FL.

Council address: 3018 U.S. Highway
301 North, Suite 1000, Tampa, FL
33619.

FOR FURTHER INFORMATION CONTACT:
Steven Atran, Population Dynamics
Statistician, Gulf of Mexico Fishery

Management Council; telephone: 813—
228-2815.

SUPPLEMENTARY INFORMATION: The
RFSAP and SSC will review the NMFS
Gulf of Mexico red snapper stock
assessment that was prepared in
October 1997. The RFSAP conducted a
preliminary review of this assessment in
October, but were unable to recommend
an acceptable biological catch (ABC) at
that time due to insufficient time to
conduct a thorough review. In addition
to the NMFS Gulf of Mexico red snapper
stock assessment, the RFSAP and SSC
will also review the NMFS South
Atlantic red snapper stock assessment
for comparison to the Gulf of Mexico
assessment; an independent Gulf of
Mexico red snapper stock assessment by
Dr. Brian Rothschild, University of
Massachusetts; new information on
shrimp trawl bycatch reduction devices;
and independent peer group evaluations
of the red snapper management process
that were compiled for NMFS by the
American Fisheries Society.

The RFSAP is composed of biologists
who are trained in the specialized field
of population dynamics. They advise
the Council on the status of stocks and
level of ABC. The SSC is composed of
biologists, economists, and sociologists
who are knowledgeable about the
technical aspects of fisheries in the Gulf
of Mexico. They assess the acceptability
of the scientific information and of the
ABC recommendation. The SSC may
also recommend a specific level of total
allowable catch (TAC) from within the
ABC range, and management measures
needed to implement the TAC, in
particular, management measures that
may prevent a recreational quota closure
in 1998.

The Council will set the 1998 red
snapper TAC and associated
management measures at its meeting in
Point Clear, AL, on January 19-23, 1998,
based on the recommendations of the
RFSAP, SSC, and public testimony that
will be taken at the Council meeting.

Although other issues not contained
in this agenda may come before the joint
RFSAP/SSC for discussion, in
accordance with the Magnuson-Stevens
Fishery Conservation Act, those issues
may not be the subject of formal action
during this meeting. RFSAP/SSC action
will be restricted to those issues
specifically identified in the agenda
listed in this notice.

A copy of the agenda can be obtained
by contacting the Council (see
ADDRESSES).

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
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auxiliary aids should be directed to
Anne Alford at the Council (see
ADDRESSES) by December 29, 1997.

Dated: December 12, 1997.

Gary C. Matlock, Director, Office of
Sustainable Fisheries, National Marine
Fisheries Service.

[FR Doc. 97-33216 Filed 12-18-97; 8:45 am)]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 121197C]

Western Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

identified in the agenda listed in this
notice.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Kitty M. Simonds, 808-522—-8220
(voice) or 808-522—-8226 (fax), at least 5
days prior to meeting date.

Dated: December 12, 1997.
Gary C. Matlock, Ph.D.,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 97-33134 Filed 12-18-97; 8:45 am]
BILLING CODE 3510-22-F

SUMMARY: The Western Pacific Fishery
Management Council will hold a
meeting of its Precious Corals Plan
Team.

DATES: The meeting will be held on
January 30, 1998, from 9:00 a.m. to
12:00 p.m.

ADDRESSES: The meeting will be held at
the NMFS Honolulu Laboratory, 2570
Dole St., Rm. 112, Honolulu, HI;
telephone: 808-943-1221.

Council address: Western Pacific
Fishery Management Council, 1164
Bishop St., Suite 1400, Honolulu, HI
96813.

FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;
telephone: 808-522-8220.

SUPPLEMENTARY INFORMATION: The
Precious Corals Plan Team will discuss
(1) the status of the precious corals
fishery and the recent survey of
Makapu’u Bed; (2) a final draft of a
Precious Corals Fishery Management
Plan (FMP) amendment to establish a
framework procedure in the FMP and
include the exclusive economic zone
around the Northern Mariana Islands in
the FMP area; (3) the inconsistency of
Hawaii State and Federal regulations for
the harvest of precious corals; (4) other
issues as required.

Although other issues not contained
in this agenda may come before this
Plan Team for discussion, in accordance
with the Magnuson-Stevens Fishery
Conservation and Management Act,
those issues may not be the subject of
formal Plan Team action during this
meeting. Plan Team action will be
restricted to those issues specifically

DEPARTMENT OF DEFENSE
Office of the Secretary

Submission for OMB Review;
Comment Request

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Associated Form, and OMB
Number: TRICARE Retiree Dental
Program enrollment Form; Contractor
Designed Format (No DD Form
Number); OMB Number 0720-0015.

Type of request: Extension.

Number of Respondents: 286,570.

Responses per Respondent: 1.

Annual Responses: 286,570.

Average Burden per response: 15
minutes.

Annual Burden Hours: 71,640.

Needs and Uses: Conditional approval
for the information collection was
granted under OMB approval number
0720-0015 pending development of a
contractor designed enrollment form
which is being submitted for approval.
The form will be submitted to OMB
concurrently with publication of the
final rule. The collection instrument
serves as an application form for
military members entitled to retired pay
and eligible dependents to enroll in the
TRICARE Retiree Dental Program. The
enrollment application will allow the
Department to collect the information
necessary to properly identify the
program’s applicants and to determine
their eligibility for enrollment in the
TRICARE Retiree Dental Program. In
completing and signing an enrollment
form, applicants will acknowledge that
they understand the benefits offered
under the program and the rules they

must follow to continue their
participation in the program. Further,
applicants will acknowledge that the
premium will be withheld from retired
pay when such pay is available. Initial
enrollment will be for a period of 24
months followed by month to month
enrollment as long as the enrollee
chooses to continue enrollment.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Ms. Allison Eydt.

Written comments and
recommendations on the proposed
information collection should be sent to
Ms. Eydt at the Office of Management
and Budget, Desk Officer for DoD/
Health Affairs, Room 10235, New
Executive Office Building, Washington,
DC 20503.

DOD Clearance Officer: Mr. Robert
Cushing.

Written requests for copies of the
information collection proposal should
be sent to Mr. Cushing, WHS/DIOR,
1215 Jefferson Davis Highway, Suit
1204, Arlington, VA 22202-4302.

Dated: December 15, 1997.
Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-33112 Filed 12-18-97; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Strategic Environmental Research and
Development Program, Scientific
Advisory Board

ACTION: Notice.

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(P.L. 92-463), announcement is made of
the following Committee meeting:

DATE OF MEETING: January 28, 1998 from
1200 to 1700 and January 29, 1998 from
0830 to 1200.

PLACE: National Highway Institute,
Conference Room 302, 901 North Stuart
Street, Arlington, VA.

MATTERS TO BE CONSIDERED: Research
and Development proposals and
continuing projects requesting Strategic
Environmental Research and
Development Program funds in excess
of $1M will be reviewed.

This meeting is open to the public.
Any interested person may attend,
appear before, or file statements with
the Scientific Advisory Board at the
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time and in the manner permitted by the
Board.
FOR FURTHER INFORMATION CONTACT:
Ms. Amy Levine, SERDP Program
Office, 901 North Stuart Street, Suite
303, Arlington, VA or by telephone at
(703) 696-2124.

Dated: December 15, 1997.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-33106 Filed 12-18-97; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE
Department of the Air Force

Notice of Intent To Prepare
Environmental Impact Statement for
the Realistic Bomber Training Initiative
in Texas and New Mexico

The United States Air Force (USAF) is
issuing this notice to advise the public
of its intent to prepare an
Environmental Impact Statement (EIS)
to assess the potential environmental
impacts of a proposal to implement the
Realistic Bomber Training Initiative
(RBTI). This proposal is intended to
provide efficient, integrated training
opportunities for aircrews flying B-1B
aircraft from Dyess Air Force Base
(AFB), Texas, and B-52H aircraft from
Barksdale AFB, Louisiana. The
proposed action for RBTI would involve
several interrelated elements:

1. Modifications and additions to
existing military training route (MTR)
airspace used generally for low-altitude
training activities;

2. Modifications and additions to
existing military operations area (MOA)
airspace used for medium to high
altitude training and maneuvering;

3. Increased flights by B-1B and B—
52H aircraft in the MTR and MOA
airspace;

4. Acquisition of a total of 12, 15-acre
parcels under the MTR and MOA
airspace for construction and operation
of an Electronic Scoring Site system
consisting of electronic emitters and
associated facilities; and

5. Closure of existing Electronic
Scoring Site systems at Harrison,
Arkansas and La Junta, Colorado, and
transfer of equipment to the proposed
Electronic Scoring Site system
developed for RBTI.

The Air Force has developed three
alternatives, each of which fulfills the
requirements of the proposed action.
Two of these alternatives use airspace
over lands located in west Texas; the
third uses airspace in northeastern New
Mexico. All three of these alternatives,

and the No-Action alternative will be
evaluated in the EIS. If feasible
alternatives are developed as part of the
scoping process, they will be included
in the EIS.

Implementation of any of the three
alternatives fulfilling the proposed
action would require the Federal
Aviation Administration to modify
existing special use airspace and to
chart new airspace. Similarly, the Air
Force would undertake real estate
actions to acquire access to the 12, 15-
acre sites for the electronic scoring
system.

The information in this EIS will be
considered in making the decision
whether to implement RBTI, and if so,
to select an alternative for
implementation. A separate EIS is
currently being conducted by the Air
Force to address use of existing military
airspace over west Texas and
northeastern New Mexico by units
stationed at Holloman AFB, New
Mexico. This proposal, as well as other
actions, will be assessed for potential
cumulative impacts in the RBTI EIS.

The Air Force intends to hold several
public scoping meetings in the
potentially affected areas of Texas and
New Mexico. Dates, times, and locations
for these meetings will be announced
through press releases, newspapers and
other media sources accessible to the
public and agencies. These meetings are
the first step in asking for public and
government agency comments on the
RBTI proposal. Comments provided at
these meetings and throughout the
scoping process should focus on the
merits of the proposal, alternatives, and
the nature and scope of environmental
issues and other concerns that need to
be addressed in the EIS. During the
meetings, the Air Force will describe the
proposed action and all alternatives, the
National Environmental Policy Act
process, and outline the opportunities
for public involvement in the process.

Comments will be accepted
throughout the analysis process,
however, to ensure the Air Force has
sufficient time to consider public input
in the preparation of the Draft EIS,
comments should be submitted to the
address below by February 17, 1998.

RBTI EIS, c/o 7 CES/CEV, 710 3d Street,
Dyess AFB, TX 79607.

Barbara A. Carmichael

Alternate Air Force Federal Register Liaison
Officer.
[FR Doc. 97-33209 Filed 12-18-97; 8:45 am]

BILLING CODE 3910-01-P

DEPARTMENT OF DEFENSE
Department of the Army

Notice of Availability for the Draft
Environmental Impact Statement
(DEIS) for the Disposal and Reuse of
Fort McClellan, Alabama

AGENCY: Department of the Army, DoD.
ACTION: Notice of availability.

SUMMARY: In compliance with the
National Environmental Policy Act
(NEPA) of 1969 and the President’s
Council on Environmental Quality, the
Army has prepared a DEIS for the
Disposal and Reuse of Fort McClellan
(FMC), Alabama. The approved 1995
base closure and realignment actions
required by the Base Closure and
Realignment Act of 1990 (Pub. L. 101-
510), and subsequent actions in
compliance wit this law, mandated the
closure of FMC. It is Department of
Defense (DoD) policy to dispose of
property no longer needed by DoD.
Consequently, as a result of the
mandated closure of FMC, the Army is
disposing of excess property at FMC.

The DEIS analyzes three disposal
alternatives: (1) The no action
alternative, which entails maintaining
the property in caretaker status after
closure; (2) the encumbered disposal
alternative, which entails transferring
the property to future owners with
Army-imposed limitations, or
encumbrances, on the future use of the
property; and (3) the unencumbered
disposal alternative, which entails
transferring the property to future
owners with fewer or no Army-imposed
restrictions on the future use of the
property. The preferred action identified
in this DEIS is encumbered disposal of
excess property at FMC. Based upon the
analysis contained in the DEIS,
encumbrances and deed restrictions
associated with the Army’s disposal
actions for FMC will be mitigation
measures.

Planning for the reuse of the property
to be disposed of is a secondary action
resulting from closure. The local
community has established the Fort
McClellan Reuse and Redevelopment
Authority (FMRRA) to produce a reuse
development plan for the surplus
property. The impacts of reuse are
evaluated in terms of land use
intensities. This reuse analysis is based
upon implementing one of three reuse
alternatives, all of which are based upon
the FMRRA draft reuse plan. The Army
has not selected one of these three
alternatives as the preferred action.
Selection of the preferred reuse plan is
a decision that will be made by the
FMRRA.
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DATES: The review period for the DEIS
will end 45 days after publication of the
NOA in the Federal Register by the
EPA. Comments on the DEIS will be
used in preparing the Final
Environmental Impact Statement and a
Record of Decision for the Army action.
COPIES: Copies of the DEIS have been
forwarded to the Environmental
Protection Agency (EPA), other Federal,
state and local agencies, public officials;
and organizations and individuals who
previously requested copies of the DEIS.
Copies of the DEIS and related support
studies are available for review at the
following FMC libraries: Abrams (Fort
McClellan Community) Library,
Building 2102, Fort McClellan, Alabama
36205-5020; Fischer Library, U.S. Army
Chemical School, Fifth Avenue,
Building 1081, Fort McClellan, Alabama
36205; and the Military Police School
Library, U.S. Army Military Police
School, Building 3181, Fort McClellan,
Alabama 36205; as well as the following
public and other libraries: Anniston-
Calhoun County Public Library, 108
East 10th Street, Anniston, Alabama
36202; Cole Library, Jacksonville State
University, 700 Pelham Road, North,
Jacksonville, Alabama 36265;
Jacksonville Public Library, 200 Pelham
Road, North, Jacksonville, Alabama
36205; Oxford Public Library, 213
Choccolocco Street, Oxford, Alabama
36203; and Mobile District, Army Corps
of Engineers, 109 Saint Joseph Street,
Mobile, Alabama 36628.

ADDRESSES: Questions and/or written
comments regarding the DEIS, or a
request for a copy of the document may
be directed to Mr. Curtis Flakes at the
Mobile District, U.S. Army Corps of
Engineers (ATTN: CESAM—-PD-EC),
P.O. Box 2288, Mobile, AL 36602—-3630;
phone: 334—690-2693 and telefax: 334—
690-2727.

SUPPLEMENTARY INFORMATION: A public
meeting will be held during the 45-day
comment period to afford the public the
opportunity to provide oral and written
comments on the DEIS. The location
and time of the meeting will be
announced in local newspapers at least
15 days prior to the meeting. Interested
persons are invited to attend this public
meeting. Verbal comments at the public
meeting will be limited to 5 minutes per
person. Individuals desiring to make
longer statements may provide written
comments to the address above.

Dated: December 9, 1997.
Gary W. Abrisz,

Acting Deputy Assistant Secretary of the
Army (Environment, Safety and Occupational
Health) OASA (I, L&E).

[FR Doc. 97-32880 Filed 12-18-97; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE
Department of the Army

Privacy Act of 1974; System of
Records

AGENCY: Department of the Army.
ACTION: Notice to Amend System of
Records.

SUMMARY: The Department of the Army
is amending a system of records notice
in its existing inventory of record
systems subject to the Privacy Act of
1974, (5 U.S.C. 552a), as amended.
DATES: This proposed action will be
effective without further notice on
January 20, 1998 unless comments are
received which result in a contrary
determination.

ADDRESSES: Privacy Act Officer, Records
Management Program Division, U.S.
Total Army Personnel Command,
ATTN: TAPC-PDR-P, Stop C55, Ft.
Belvoir, VA 22060-5576.

FOR FURTHER INFORMATION CONTACT: Ms.
Janice Thornton at (703) 806—4390 or
DSN 656—4390.

SUPPLEMENTARY INFORMATION: The
Department of the Army systems of
records notices subject to the Privacy
Act of 1974, (5 U.S.C. 552a), as
amended, have been published in the
Federal Register and are available from
the address above.

The specific changes to the records
systems being amended are set forth
below followed by the notices, as
amended, published in their entirety.
The proposed amendments are not
within the purview of subsection (r) of
the Privacy Act of 1974, (5 U.S.C. 552a),
as amended, which requires the
submission of a new or altered system
report.

Dated: December , 1997.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

A0640-10a TAPC

SYSTEM NAME:

Military Personnel Records Jacket
Files (MPRJ) (February 22, 1993, 58 FR
10166).

CHANGES:
* * * * *

CATEGORIES OF RECORDS IN THE SYSTEM:

Add ‘(includes documents pertaining
to pre-separation and job assistance
needs in transition from military to
civilian life),” after ‘retirement’ in line
42.

A0640-10a TAPC

SYSTEM NAME:

Military Personnel Records Jacket
Files (MPRJ).

SYSTEM LOCATION:

Active and Reserve Army Commands/
field operating agencies, installations,
activities. Official mailing addresses are
published as an appendix to the Army’s
compilation of record system notices.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Enlisted, warrant and commissioned
officers on active duty in the U.S. Army;
enlisted, warrant and commissioned
officers of the U.S. Army Reserve in
active reserve (unit or non-unit) status;
retired persons; commissioned/warrant
officers separated after June 30, 1917
and enlisted personnel separated after
October 31, 1912.

CATEGORIES OF RECORDS IN THE SYSTEM:
Records reflecting qualifications,
emergency data, enlistment and related
service agreement/extension/active duty
orders; military occupational specialty
evaluation data; group life insurance
election; record of induction; security
questionnaire and clearance; transfer/
discharge report/Certificate of Release or
Discharge from Active Duty; language
proficiency questionnaire; police record
check; statement of personal history;
application for ID; Department of
Veterans Affairs compensation forms
and related papers; dependent medical
care statement and related forms;
training and experience documents;
survivor benefit plan election certificate;
efficiency reports; application/
nomination for assignment;
achievement certificates; record of
proceeding and appellate or other
supplementary actions, Article 15 (10
U.S.C. 815); weight control records;
personnel screening and evaluation
records; application/prior service
enlistment documents; certificate
barring reenlistment; waivers for
enlistment; physical evaluation board
summaries; service record brief; Army
School records; classification board
proceedings; correspondence relating to
badges, medals, and unit awards,
including foreign decorations;
correspondence/letters/administrative
reprimands/censures/admonitions
relating to apprehensions/confinement/
discipline; dependent travel and
movement of household goods; personal
indebtedness correspondence and
related papers; documents relating to
proficiency pay, promotion, reduction
in grade, release, retirement (includes
documents pertaining to pre-separation
and job assistance needs in transition
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from military to civilian life), temporary
duty, individual flight records, physical
examination records, aviator flight
record, instrument certification papers,
duty status, leave, and similar military
documents prescribed for filing by
Army regulations or directives.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; 10 U.S.C. 3013; and E.O.
9397 (SSN).

PURPOSE(S):

Personnel records are created and
maintained to manage the member’s
Army Service effectively, document
historically the member’s military
service, and safeguard the rights of the
member and the Army.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To the Department of State to issue
passport/visa; to document persona-
non-grata status, attache assignments,
and related administration of personnel
assigned and performing duty with the
Department of State.

To the Department of Treasury to
issue bonds; to collect and record
income taxes.

To the Department of Justice to file
fingerprints to perform investigative and
judicial functions.

To the Department of Agriculture to
coordinate matters related to its
advanced education program.

To the Department of Labor to
accomplish actions required under
Federal Employees Compensation Act.

To the Department of Health and
Human Services to provide services
authorized by medical, health, and
related functions authorized by 10
U.S.C. 1074 through 1079.

To the Nuclear Regulatory
Commission to accomplish
requirements incident to Nuclear
Accident/Incident Control Officer
functions.

To the American Red Cross to
accomplish coordination and service
functions including blood donor
programs and emergency investigative
support and notifications.

To the Civil Aeronautics Board to
accomplish flight qualifications,
certification and licensing actions.

To the Federal Aviation Agency to
determine rating and certification

(including medical) of in-service
aviators.

To the General Services
Administration for records storage and
archival services and for printing of
directories and related material which
includes personal data.

To the U.S. Postal Service to
accomplish postal service authorization
involving postal officers and mail clerk
authorizations.

To the Department of Veterans Affairs
to provide information relating to
service, benefits, pensions, in-service
loans, insurance, and appropriate
hospital support.

To the Bureau of Immigration and
Naturalization to comply with status
relating to alien registration, and annual
residence/location.

To the Office of the President of the
United States of America to exchange
required information relating to White
House Fellows, regular Army
promotions, aides, and related support
functions staffed by Army members.

To the Federal Maritime Commission
to obtain licenses for military members
accredited as captain, mate, and harbor
master for duty as Transportation Corps
warrant officer.

To each of the several states, and U.S.
possessions to support state bonus
application; to fulfill income tax
requirements appropriate to the service
member’s home of record; to record
name changes in state bureaus of vital
statistics; and for National Guard affairs.

Civilian educational and training
institutions to accomplish student
registration, tuition support, tests, and
related requirements incident to in-
service education programs in
compliance with 10 U.S.C. chapters 102
and 103.

To the Social Security Administration
to obtain or verify Social Security
Number; to transmit Federal Insurance
Compensation Act deductions made
from members’ wages.

To the Department of Transportation
to coordinate and exchange necessary
information pertaining to inter-service
relationships between U.S. Coast Guard
(USCG) and U.S. Army when service
members perform duty with the USCG.

To the Civil authorities for
compliance with 10 U.S.C. 814.

To the U.S. Information Agency to
investigate applicants for sensitive
positions pursuant to E.O. 10450.

To the Federal Emergency
Management to facilitate participation
of Army members in civil defense
planning, training, and emergency
operations pursuant to the military
support of civil defense as prescribed by
DoD Directive 3025.10, Military Support
of Civil Defense, and Army Regulation

500-70, Military Support of Civil
Defense.

To the Director of Selective Service
System to Report of Non-registration at
Time of Separation Processing, of
individuals who decline to register with
Selective Service System. Such report
will contain name of individual, date of
birth, Social Security Number, and
mailing address at time of separation.

Other elements of the Federal
Government pursuant to their respective
authority and responsibility.

To the Military Banking Facilities
Overseas. Information as to current
military addresses and assignments may
be provided to military banking
facilities who provide banking services
overseas and who are reimbursed by the
Government for certain checking and
loan losses. For personnel separated,
discharged or retired from the Armed
Forces, information as to last known
residential or home of record address
may be provided to the military banking
facility upon certification by a banking
facility officer that the facility has a
returned or dishonored check negotiated
by the individual or the individual has
defaulted on a loan and that if
restitution is not made by the
individual, the U.S. Government will be
liable for the losses the facility may
incur.

NOTE: Record of the identity,
diagnosis, prognosis, or treatment of any
client/patient, irrespective of whether or
when he/she ceases to be a client/
patient, maintained in connection with
the performance of any alcohol or drug
abuse prevention and treatment
function conducted, regulated, or
directly or indirectly assisted by any
department or agency of the United
States, shall, except as provided therein,
be confidential and be disclosed only for
the purposes and under the
circumstances expressly authorized in
42 U.S.C. 290dd-2. This statute takes
precedence over the Privacy Act of 1974,
in regard to accessibility of such records
except to the individual to whom the
record pertains. The ‘Blanket Routine
Uses’ set forth at the beginning of the
Army’s compilation of systems of
records notices do not apply to these
categories of records.

County and city welfare organizations
to provide information needed to
consider applications for benefits.

Penal institutions to provide health
information to aid patient care.

State, county, and city officials to
include law enforcement authorities to
provide information to determine
benefits or liabilities, or for the
investigation of claim or crimes.

Patriotic societies incorporated,
pursuant to 36 U.S.C., in consonance
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with their respective corporate missions
when used to further the welfare,
morale, or mission of the soldier.
Information can only be disclosed only
if the agency which receives it
adequately prevents its disclosure to
persons other than their employees who
need such information to perform their
authorized duties.

The ‘Blanket Routine Uses’ set forth at
the beginning of the Army’s compilation
of systems of records notices also apply
to this system, except for those
specifically excluded categories of
records.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAILING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Paper records in file folders.

RETRIEVABILITY:

By individual’s name and/or Social
Security Number.

SAFEGUARDS:!

All records are maintained in secured
areas, accessible only to designated
individuals whose official duties require
access; they are transferred from station
to station in personal possession of the
individual whose record it is or, when
this is not feasible, by U.S. Postal
Service.

RETENTION AND DISPOSAL:

The maintenance, forwarding, and
disposition of the MPRJ (DA Form 201)
and its contents are governed by Army
Regulations 640-10, Individual Military
Personnel Records, and 635-10,
Processing Personnel for Separations.

SYSTEM MANAGER(S) AND ADDRESS:
Commander, U.S. Total Army

Personnel Command, 200 Stovall Street,

Alexandria, VA 22332-0400.

NOTIFICATION PROCEDURE!

Individuals seeking to determine if
information about themselves is
contained in this record system should
address written inquiries to the
commander of the organization to which
the service member is assigned; for
retired and non-unit reserve personnel,
information may be obtained from the
U.S. Army Reserve Personnel Center,
9700 Page Boulevard, St Louis, MO
63132-5200; for discharged and
decreased personnel contact the
National Personnel Records Center,
General Services Administration, 9700
Page Boulevard, St Louis, MO 63132—
5100.

Individual should provide the full
name, Social Security Number, service
identification number, current address
and telephone number, and signature.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves contained in this
record system should address written
inquiries to the commander of the
organization to which the service
member is assigned; for retired and non-
unit reserve personnel, information may
be obtained from the U.S. Army Reserve
Personnel Center, 9700 Page Boulevard,
St. Louis, MO 63132-5200; for
discharged and deceased personnel
contact the National Personnel Records
Center, General Services
Administration, 9700 Page Boulevard,
St Louis, MO 63132-5100.

Individual should provide the full
name, Social Security Number, service
identification number, current address
and telephone number, and signature.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340-
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

From the individual, educational and
financial institutions, law enforcement
agencies, personal references provided
by the individual, Army records and
reports, third parties when information
furnished relates to the service
member’s status.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 97-33107 Filed 12-18-97; 8:45 am]
BILLING CODE 5000-04-F

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
ACTION: Submission for OMB review;
comment request.

SUMMARY: The Deputy Chief Information
Officer, Office of the Chief Information
Officer, invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of
1995.

DATES: Interested persons are invited to
submit comments on or before January
20, 1998.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New

Executive Office Building, Washington,
DC 20503. Requests for copies of the
proposed information collection
requests should be addressed to Patrick
J. Sherrill, Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, DC 20202-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708—-8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 USC Chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency'’s ability to perform its
statutory obligations. The Deputy Chief
Information Officer, Office of the Chief
Information Officer, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., hew, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment at
the address specified above. Copies of
the requests are available from Patrick J.
Sherrill at the address specified above.

Dated: December 15, 1997.
Gloria Parker,

Deputy Chief Information Officer, Office of
the Chief Information Officer.

Office of the Under Secretary

Type of Review: New.

Title: Survey of Middle School
Parents on Level of Knowledge
Concerning College Costs and
Admission Requirements.

Frequency: One time.

Affected Public: Individuals or
households.

Annual Reporting and Recordkeeping
Hour Burden:

Responses: 500, Burden Hours: 42.
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Abstract: This collection of
information will provide baseline data
on the level of knowledge concerning
college costs and college admission
requirements among parents of middle
school children. The data will help the
U.S. Department of Education to
evaluate and refine its early awareness
initiative.

Office of Postsecondary Education

Type of Review: Reinstatement.

Title: Report of Financial Need and
Certification Report for the Jacob K.
Javits Fellowship Program.

Frequency: Annually.

Affected Public: Individuals or
households; business or other for-profit;
Not-for-profit institutions.

Annual Reporting and Recordkeeping
Hour Burden: Responses: 100, Burden
Hours: 400.

Abstract: These instructions and
forms provide the means to collect data
in order to make funding determinations
for fellows selected under the Jacob K.
Javits Fellowship Program.

Office of Special Education and
Rehabilitative Services

Type of Review: Reinstatement.

Title: State Plan for Independent
Living, Rehabilitation Act of 1973, as
Amended (Act), Title VII, Chapter 1.

Frequency: Every three years.

Affected Public: State, local or Tribal
Gov't, SEAs or LEAs.

Annual Reporting and Recordkeeping
Hour Burden: Responses: 56, Burden
Hours: 4,480.

Abstract: The purpose of Chapter 1 of
Title VII of the Act (Ch.1) is to promote
a philosophy of independent living
which includes control, peer support,
self-help, self-determination, equal
access and individual and system
advocacy, in order to maximize the
leadership, empowerment,
independence, and productivity of
individuals with disabilities, and the
integration and full inclusion of
individuals with disabilities into the
mainstream of American society. To
implement this purpose, Ch.1
authorizes financial assistance to States
for providing, expanding and improving
the provisions of State independent
living services (SILS), to develop and
support statewide networks of centers
for independent living (CILs), to
improve working relationships among
State IL services programs (SILS), CILs,
Statewide Independent Living Councils
(SILCs), programs funded under other
titles of the Act, and other programs that
address issues relevant to duals with
disabilities funded by Federal and non-
Federal authorities.

Section 704 of the Act requires the
designated State unit(s) (DSU), jointly

with the SILC to develop and sign an
approvable SPIL in each State to receive
financial assistance under Ch. 1.

[FR Doc. 97-33151 Filed 12-18-97; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Record of Decision: Supplemental
Environmental Impact Statement/
Program Environmental Impact Report
for the Sale of Naval Petroleum
Reserve No. 1 (Elk Hills), Kern County,
California

AGENCY: U.S. Department of Energy.
ACTION: Record of Decision.

SUMMARY: The Department of Energy
(DOE) is issuing this Record of Decision
to proceed, subject to review by
Congress, with the sale to Occidental
Petroleum Corporation (Occidental) of
all right, title, and interest of the United
States in Naval Petroleum Reserve No.
1 (NPR-1) located in Kern County,
California, in accordance with Title
XXXIV of the National Defense
Authorization Act for Fiscal Year 1996,
Public Law 104-106 (hereinafter the
“Elk Hills Sales Statute” or “Act”).

The Act requires that DOE undertake
a process to sell NPR-1 in a manner
consistent with commercial practices
and in a manner that maximizes the
proceeds to the Federal government.
Furthermore, the Act requires DOE to
complete the sale of NPR-1 by February
10, 1998, unless DOE and the Office of
Management and Budget (OMB) jointly
determine that (i) the sale is proceeding
in a manner inconsistent with
achievement of a sale price that reflects
full value, or (ii) another course of
action is in the best interests of the
United States. The Act also specifies a
process for determining the minimum
acceptable price for the sale of NPR-1.

Based on the analyses in the
Supplemental Environmental Impact
Statement/Program Environmental
Impact Report (SEIS/PEIR) titled, “Sale
of Naval Petroleum Reserve No. 1 (EIk
Hills) Kern County, California,”
consideration of the Congressional
direction contained in the Elk Hills
Sales Statute, and an offer submitted by
Occidental that exceeded the minimum
acceptable sale price as determined
pursuant to section 3412(d) of the Act
and exceeded all other offers received
following a competitive sales process,
DOE has determined that
implementation of the Proposed Action
and Preferred Alternative in the SEIS/
PEIR (i.e., the sale of all right, title and
interest in NPR-1 in accordance with
the Act to Occidental) is in the best

interests of the United States.
Accordingly, DOE is publishing this
Record of Decision (ROD) under the
authority of the National Environmental
Policy Act (NEPA) of 1969 to proceed
with the sale of NPR-1 to Occidental
and to document the basis for this
decision.

ADDRESSES: For further information on
the sale of NPR-1 (Elk Hills), contact
Anthony J. Como, NEPA Document
Manager, Office of Fossil Energy, U.S.
Department of Energy, 1000
Independence Avenue SW, Washington,
D.C. 20585, (202) 586—5935 or 1-888—
NPR-EIS1. For further information on
the NEPA process, contact Carol
Borgstrom, Director, Office of NEPA
Policy and Assistance, U.S. Department
of Energy, 1000 Independence Avenue
SW, Washington, D.C. 20585, (202) 586—
4600 or leave a message at 1-800-472—
2756.

SUPPLEMENTARY INFORMATION: DOE is
issuing a ROD pursuant to the
regulations of the Council on
Environmental Quality implementing
the procedural provisions of NEPA 1 and
DOE’s NEPA implementing regulations.2

Background

The Elk Hills Sales Statute, signed by
President Clinton on February 10, 1996,
authorized and directed the Secretary of
Energy (the “Secretary”) to enter into
one or more contracts for the sale of
NPR-1 by February 10, 1998, unless the
Secretary and the Director of OMB
jointly determine that (i) the sale is
proceeding in a manner inconsistent
with achievement of a sale price that
reflects full value, or (ii) another course
of action is in the best interests of the
United States. The Act further directed
that the sales process be conducted ““in
a manner consistent with commercial
practices and in a manner that
maximizes sale proceeds to the
Government.”

The Act directed the Secretary to take
certain measures which were designed
to assure that the sale of NPR-1 would
result in the maximum return to the
government and that the full value of
the reserve would be realized. These
measures included:

(1) The retention of an investment
banker to independently administer the
sale in a manner that maximizes sale
proceeds to the government;

(2) The hiring of an independent
petroleum engineer to prepare a reserve
report in a manner consistent with
commercial practices;

(3) The finalization of equity interests
of known oil and gas zones;

140 CFR Parts 1500-1508.
210 CFR Part 1021.
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(4) Conducting a competitive sale that
was fair and open to all interested and
qualified parties;

(5) The establishment of a process for
setting the minimum acceptable sales
price; and

(6) The authority to transfer to the
purchaser(s) of NPR-1 the otherwise
nontransferable incidental take permit3
issued to the Secretary by the U.S. Fish
and Wildlife Service (FWS) under
section 7 of the Endangered Species Act
(ESA).

The Act also requires that DOE submit
a written notification to Congress of the
conditions of the proposed sale at least
31 days before DOE enters into any
contract(s).

Minimum Acceptable Sales Price

Section 3412(d) of the Act prescribes
a process for the Secretary of Energy, in
consultation with the Director of OMB,
to set the minimum acceptable price for
the sale of NPR-1. As required by this
section of the Act, the Secretary retained
the services of five independent experts
in the valuation of oil and gas fields to
conduct separate assessments, in a
manner consistent with commercial
practices, of the value of NPR-1 to the
United States under continued
government ownership and operation.
Section 3412(d) specifies that in making
their assessments, the independent
experts shall consider, among other
factors, the net present value of the
anticipated revenue stream that the
Secretary and the Director of OMB
jointly determine the Treasury would
receive from NPR-1 if it were not sold,
adjusted for any anticipated increases in
tax revenues that would result if NPR—
1 were sold. This net present value
determination was prepared jointly by
DOE and OMB and was provided to the
five independent experts for
consideration in making their
assessments.

Section 3412(d)(3) of the Act specifies
that the Secretary may not set the
minimum acceptable sale price below
the higher of: (a) The average of the five
independent assessments; and (b) the
average of three assessments after
excluding the high and low
assessments. The five independent
assessments were submitted to DOE on
September 15, 1997. After reviewing
these assessments, on September 26,

3The authority for Federal agencies to
incidentally “‘take” (i.e., kill, harm, hunt, wound,
trap, etc.) endangered species is granted by the FWS
through a consultation process. Such consultation
results in the issuance of a Biological Opinion,
which includes an incidental take statement. As
used in this Record of Decision, the term
“incidental take permit” or “permit” refers
collectively to the Biological Opinion and the
incidental take statement contained therein.

1997, the Secretary and the Director of
OMB jointly established the minimum
acceptable price for the sale of NPR-1
as the average of the five assessments,
which average was higher than the
average of the middle three assessments.
The best and final offer submitted by
Occidental on October 3, 1997,
exceeded the minimum acceptable sale
price established by the above process,
as well as all other offers, and
combinations of other offers, submitted
by qualified offerors.

Transfer of Incidental Take Permit

Section 3413(d) of the Elk Hills Sales
Statute permits the Secretary to transfer
to the purchaser(s) of NPR-1 the
incidental take permit issued to the
Secretary by the FWS and in effect on
February 10, 1996, “if the Secretary
determines that transfer of the permit is
necessary to expedite the sale of the
reserve in a manner that maximizes the
value of the sale to the United States.”
At the beginning of the commercial
sales process, DOE decided that
transferring to the purchaser(s) of NPR—
1 the Biological Opinion (and incidental
take statement contained therein) issued
to DOE by the FWS on November 8,
1995, should help maximize the
proceeds from the sale of NPR-1.
However, in the event that not all
potential purchasers of NPR-1 would be
willing to accept the transferred
Biological Opinion and its terms and
conditions, DOE determined to make
the transfer optional on the part of the
prospective operators in the draft
Purchase and Sale Agreement
distributed to potential purchasers
during the sales process.

In its offer to purchase NPR-1,
Occidental agreed to accept DOE’s
Biological Opinion and incidental take
statement. Accordingly, under the terms
of the Purchase and Sale Agreement,
Occidental will assume and agree to be
bound by and perform all of DOE’s
obligations (terms, conditions, and
mitigation measures) under the
Biological Opinion, including the on-
going monitoring requirements and the
obligation to establish a 7,075-acre
conservation area.

NEPA Process

The continued operation of NPR-1 by
DOE has been analyzed in two
previously-issued environmental impact
statements (EISs): the 1979 EIS titled
“Petroleum Production at Maximum
Efficient Rate, Naval Petroleum Reserve
No. 1 (Elk Hills), Kern County,
California” (DOE/EIS-0012) and a 1993
supplement to the 1979 EIS titled
“Petroleum Production at Maximum
Efficient Rate, Naval Petroleum Reserve

No. 1 (Elk Hills), Kern County,
California” (DOE/EIS-0158). However,
neither of those documents addressed
the possible divestiture of NPR-1.
Therefore, subsequent to the enactment
of the Elk Hills Sales Statute, DOE
determined that the sale of NPR-1
would constitute a major Federal action
that may have a significant impact upon
the environment within the meaning of
NEPA. Accordingly, on March 21, 1996,
DOE published a notice in the Federal
Register (61 FR 11617) announcing its
intention to prepare a supplement to the
1993 Supplemental EIS to address
foreseeable impacts from the sale of
NPR-1 and reasonable alternatives. On
April 16, 1996, DOE conducted two
public scoping meetings in Bakersfield,
California, to identify major issues and
concerns that should be addressed in
the SEIS.

After consultation with the Kern
County (California) Planning
Department, Kern County determined
that the proposed sale was a project
within the meaning of the California
Environmental Quality Act of 1970
(CEQA) requiring the preparation of a
environmental impact report (EIR). Kern
County also determined that, because of
the unknown future development
decisions of the potential new owners,
the EIR should be a program EIR (PEIR)
with future additional analyses to be
conducted under CEQA as required.
Then the determination was made by
DOE and Kern County to prepare a joint
SEIS/PEIR as allowed by the NEPA and
CEQA regulations.

In July 1997, the DOE and Kern
County published a Draft SEIS/PEIR on
the proposed divestiture of NPR-1 titled
“Draft Supplemental Environmental
Impact Statement/Program
Environmental Impact Report for the
Sale of NPR-1, Kern County, California
(DOE/SEIS/PEIR-0158-S2). This
document addressed the environmental
impacts associated with the Proposed
Action (sale of all right, title, and
interest of the United States in NPR-1
as required by the Elk Hills Sales
Statute) and two possible alternatives.
DOE and Kern County distributed
approximately 300 copies of the Draft
SEIS/PEIR to members of Congress,
Federal, state and local agencies, Native
American organizations, environmental
groups, businesses, and interested
individuals. On July 25, 1997, the U.S.
Environmental Protection Agency
published a notice in the Federal
Register (62 FR 40074) announcing the
availability of the Draft SEIS/PEIR and
the start of a 45-day public comment
period, which ended on September 8,
1997. As part of the public comment
process, DOE and Kern County held two
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public hearings on August 26, 1997, in
Bakersfield, California.

In preparing the Final SEIS/PEIR,
DOE and Kern County considered all
public comments received, including
comments received after the September
8, 1997, comment closing date as well
as the oral comments made during the
public hearings. Over 300 comments
were received from 29 written comment
letters and 7 oral statements made at the
public hearings. The Final SEIS/PEIR
was distributed on October 17, 1997.
This Final SEIS/PEIR consisted of the
Draft SEIS/PEIR and a comment-
response document that included public
comments received on the Draft SEIS/
PEIR, responses to those comments, and
changes in the Draft SEIS/PEIR in
response to public comments. The Final
SEIS/PEIR identified the Proposed
Action as DOE’s Preferred Alternative.
DOE and Kern County distributed
approximately 300 copies of the Final
SEIS/PEIR to members of Congress,
Federal, state and local agencies, Native
American organizations, environmental
groups, businesses, and interested
individuals. On October 24, 1997, the
U.S. Environmental Protection Agency
published a notice in the Federal
Register (62 FR 55399) announcing the
availability of the Final SEIS/PEIR.

Sales Process

In order to meet the February 10,
1998, statutory deadline contained in
the Elk Hills Sales Statute for the
completion of the sale, DOE conducted
its sales process concurrently with the
NEPA and CEQA processes. On May 21,
1997, DOE announced the start of the
sales process, which culminated on
October 1, 1997, with the submission of
bids for the purchase of NPR-1.

To comply with the provisions of the
Act, DOE implemented a sales strategy
designed to maximize the proceeds to
the Federal government. To comply
with DOE’s further obligations under
NEPA to identify all practicable means
of mitigating adverse impacts, DOE
structured the sales process to
incorporate mitigation in a manner that
would not impair the ability of DOE to
maximize the proceeds from the sale of
NPR-1. To meet DOE’s obligations
under the Elk Hills Sales Statute and
NEPA, the Purchase and Sale
Agreement provided to prospective
offerors during the sales process (May
21, 1997, through October 1, 1997)
contained three optional provisions
designed to incorporate mitigation into
the sale of NPR-1 in a manner that did
not impair DOE’s ability to maximize
proceeds from the sale. These optional
provisions were:

(1) Acceptance of the Biological
Opinion (including incidental take
statement) issued to DOE by the FWS;

(2) Identification of mitigation
measures (contained in the SEIS/PEIR)
that would be committed to, without
reducing the offering price; and

(3) A guarantee that small and
independent refiners in the region
would have access to 25% of the new
operator’s NPR-1 oil production for
three years following the sale.

During the sales process, prospective
purchasers were notified that, even after
offers were submitted and the ““highest
offer(s)” identified, DOE could not enter
into a sales contract until:

(1) The NEPA process is completed
and DOE publishes a Record of
Decision;

(2) The Justice Department completes
an antitrust review of the sale; and

(3) A 31-day Congressional review
period expires with no adverse
Congressional action.

On October 1, 1997, DOE received
twenty-two (22) offers from fifteen (15)
entities. After a preliminary evaluation
of these offers, DOE requested
submission of “best and final’’ offers
from all offerors whose initial offer
exceeded the minimum acceptable
price. After review of the *‘best and
final” offers, DOE identified Occidental
as the firm submitting the highest offer
for the purchase of NPR-1. In the final
Purchase and Sale Agreement to
purchase NPR-1, Occidental proposed
to accept the transfer of DOE’s
Biological Opinion and to submit to
DOE, within ten (10) business days
following the publication of the Final
SEIS/PEIR, a list of mitigation measures
Occidental would implement after the
closing date of the sale, which is
scheduled to occur no later than
February 10, 1998. This list of
mitigation measures 4 is described in
this Record of Decision.

Description of Alternatives

Three alternative actions were
analyzed in the SEIS/PEIR: (1) Sale of
all right, title, and interest of the Federal
government in NPR-1 in accordance
with the Act (the Proposed Action); (2)
continued DOE ownership and
operation of NPR-1 (the No-Action
Alternative); and (3) withdrawal of DOE

4 The final Purchase and Sale Agreement
negotiated with Occidental contained a provision in
which Occidental agreed “‘to deliver a list of
mitigation measures to be implemented by Buyer
[Occidental] after Closing.” In compliance with this
provision, on November 7, 1997, Occidental
submitted a list of thirty-three (33) mitigation
measures that it intends to implement. In this letter,
Occidental also identified the appropriate State,
local, or Federal agency which is expected to
monitor compliance with each of the measures.

from direct petroleum production
activities at NPR-1 but continued
Federal ownership (Alternative to the
Proposed Action).

Comments received during the
scoping process suggested that,
depending upon how NPR-1 was
offered for sale and the type of
entity(ies) to whom NPR-1 was sold,
different types and levels of
environmental impacts could result.
Based on these scoping comments, DOE
and Kern County developed and
analyzed three different divestiture
scenarios under the Proposed Action
and two different divestiture scenarios
under the Alternative to the Proposed
Action. In each case, the analyses in the
SEIS/PEIR were based upon either a
government approach to field
development or a commercial approach,
depending upon the type of entity(ies)
assumed to be the eventual owner(s) of
NPR-1. The three alternatives, five
divestiture scenarios, and the two field
development approaches combine to
produce varying types and levels of
environmental impacts that are
identified in the SEIS/PEIR. These
differences in types and levels of
impacts result from differences in the
rate and level of intensity of oil field
development among the three
alternatives.

The No Action Alternative assumes
continued government ownership and
operation of NPR-1 and is based upon
the lowest rate and level of intensity of
field development activities among the
three alternatives. Because the Proposed
Action and the Alternative to the
Proposed Action both assume operation
of NPR-1 by a private entity, these two
alternatives are based upon the same
rate and level of intensity of field
development activities, which is above
that assumed in the No Action
Alternative.

In order to provide a development
baseline against which to analyze the
environmental impacts resulting from
each alternative, the SEIS/PEIR also
included a Reference Case. The
Reference Case is based on continued
production of NPR—1 at maximum
efficient rate (MER) in compliance with
the Naval Petroleum Reserves
Production Act of 1976, 10 U.S.C. 7420
et seq. The 1976 Production Act defines
MER as ““the maximum sustainable
daily oil and gas rate from a reservoir
which will permit economic
development and depletion of that
reservoir without detriment to the
ultimate recovery” (10 U.S.C. 7420).
Such a case formed the basis of the
Proposed Action in the 1993 SEIS. The
Reference Case in the SEIS/PEIR is
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based upon NPR-1’s 1995 Long Range
Plan.

Proposed Action

The Proposed Action and DOE’s
Preferred Alternative is the sale of all
the Federal government’s right, title,
and interest in NPR-1 as directed by the
Elk Hills Sales Statute. Under the
Proposed Action, one or more private
entities would purchase NPR-1 and
continue to develop and operate it as a
commercial oil and gas field for at least
the next 40 years. This alternative
would result in a higher rate and level
of intensity of development for NPR-1
than would be the case under continued
government ownership and operation
(the No Action Alternative). This higher
rate and level of intensity of
development would result in the
construction and operation of more oil
field infrastructure (wells, pipelines, gas
processing facilities) than under
government operation with a resulting
increase in the level of environmental
impacts.

No Action Alternative

The No Action Alternative assumes
continued Federal ownership of NPR-1
with ongoing responsibility for the field
continuing to be assumed by DOE. This
could occur if the Secretary exercises
his authority under section 3414(b) of
the Act to suspend the sale. If such a
recommendation were made, new and
separate Congressional action would be
required before further action with
respect to the disposition of NPR-1
could take place.

However, section 3412(h) of the Act
specifies that, until sale, production at
NPR-1 is to continue at *‘the maximum
daily oil or gas rate from a reservoir,
which will permit maximum economic
development of the reservoir consistent
with sound oil field engineering
practices.” Therefore, under the No
Action Alternative, continued
ownership and operation by DOE would
result in a higher rate and level of
intensity of development and associated
environmental impacts than those that
formed the basis of the Proposed Action
in the 1993 SEIS and that are above
those characterized by the Reference
Case in the SEIS/PEIR.

Alternative to the Proposed Action

Under this alternative, the Federal
government would take some action
other than that required by the Act to
sell part, but not all, of its interest in
NPR-1, with the same objective of
maximizing the value of the reserve to
the government. Under this alternative,
some level of Federal ownership and
control over NPR-1 would be retained.

Future oil and gas development of NPR—
1 would be at the same rate and level

of intensity as the Proposed Action but
at a higher rate and level of intensity
than under the No Action Alternative.
However, the continued Federal role in
the overall management of the property
would result in a lower level of
environmental impacts than under the
Proposed Action. Implementation of
this alternative would require additional
legislation.

Environmentally Preferable Alternative

The Environmentally Preferable
Alternative is the No Action Alternative:
continued ownership and operation of
NPR-1 by DOE. This alternative would
result in a continuation of the present
level of Federal protection for the
threatened and endangered species that
are found on NPR-1. Also, under this
alternative, the Federal government
would develop NPR-1 at a lower rate
and level of intensity than would a
private entity under the Proposed
Action or the Alternative to the
Proposed Action. This lower rate and
level of intensity of development would
produce proportionately lower levels of
impacts across the full spectrum of
environmental resources. Finally, under
the No Action Alternative, NPR-1 likely
would revert to some form of
conservation area after the completion
of oil and gas operations. The
environmentally preferable alternative
was not selected as DOE’s preferred
alternative because it would not permit
DOE to comply with the Congressional
direction contained in the Act of
divesting the Federal government of all
right, title, and interest in NPR-1.

Major Environmental Impacts and
Mitigation Measures

NPR-1 is expected to remain
exclusively an oil field for about the
next half century. The differences in
environmental impacts among
alternatives are driven by the rate and
level of intensity of development.
Development by a private entity under
the Proposed Action or the Alternative
to the Proposed Action would occur at
a higher rate and level of intensity than
development by the Federal government
under the No Action Alternative.

The two most import resource areas
expected to be impacted by the
Proposed Action (as well as the No
Action Alternative and the Alternative
to the Proposed Action) are biological
and cultural resources. The SEIS/PEIR
also identified two other potentially
significant resource areas for the three
alternatives. These include air resources
and water resources. Other potential
resource areas and impacts analyzed in

the SEIS/PEIR include geology and
soils, hazardous waste, land use, noise,
socioeconomic, energy conservation,
and environmental justice. However,
none of the impacts occurring in these
areas were considered likely to be
significant. The SEIS/PEIR concludes
that all of the impacts resulting from the
three alternatives could be mitigated to
levels that are less than significant.

Proposed Action

Because the proposed sale of NPR-1
to Occidental would involve the sale of
all of the Federal government’s right,
title, and interest, implementation of
mitigation measures under the Proposed
Action would be accomplished, for the
most part (except for the completion of
certain mitigation measures related to
cultural resources), by the proposed
purchaser of NPR-1, Occidental, with
enforcement by the Federal, state and
local agencies that have regulatory
responsibility for the activities
occurring at NPR-1.

Biological Resources

Impacts: The most significant impacts
from the Proposed Action and the
attendant future development of NPR-1
would be on biological resources. NPR-
1 serves as an important habitat for a
number of threatened and endangered
species, including the San Joaquin Kit
fox, the blunt nose leopard lizard, the
giant kangaroo rat, the Tipton kangaroo
rat, the antelope squirrel, and Hoover’s
woolly-star (a flowering plant).

Oil and gas development on NPR-1
would continue to alter habitat and
destroy or injure individuals of
threatened and endangered species
under the Proposed Action.
Development under private ownership
of NPR-1 would be at a higher rate and
level of intensity and, consequently,
have a greater impact on plant and
animal communities in general and on
threatened and endangered species in
particular. Under the Proposed Action,
potentially significant impacts include:
(2) loss of the affirmative Federal
obligation under section 7(a)(1) of the
ESA to protect, conserve and help
recover threatened and endangered
species and their habitats, because the
degree of mitigation required of private
entities by the ESA is lower than that
required of the Federal government; (2)
the potential lack of funds for protection
and management of the habitat
conservation area required to be created
by the 1995 Biological Opinion; (3)
reduced potential for recovery of listed
species and increased potential for
listing additional species; and (4)
increase in habitat loss and mortality,
injury or displacement of plant and
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animal communities, including
threatened and endangered species.

The impacts under private ownership
from future development following the
depletion of the reserves and the end of
oil and gas production are too
speculative to be predicted with any
specificity. However, it is possible that
additional stress to biological resources
could occur, depending on how the
owners use the land.

Mitigation: The principal mitigation
for the potentially significant impacts
on biological resources is Occidental’s
decision to accept transfer of and
agreement to be bound by all the terms
and conditions of the Biological
Opinion and incidental take statement
issued to DOE by the FWS on November
8, 1995. Those terms and conditions,
including the mitigation commitments
made by DOE, will be in effect until
Occidental applies for and receives a
new incidental take permit from the
FWS under section 10 of the ESA.5 A
new section 10 permit would contain
appropriate terms and conditions agreed
to by the FWS and Occidental. The
principal mitigation measures contained
in the 1995 Biological Opinion include:

(1) Creation of a 7,075-acre
conservation area and habitat
management program;

(2) Conducting research, monitoring,
and biological survey programs;

(3) Incorporation of a variety of
measures to limit disturbance or
destruction of individuals of threatened
and endangered species during
operation and construction activities;

(4) Prohibitions of public access,
hunting, and livestock grazing within
NPR-1; and

(5) Restrictions on the use of
pesticides, herbicides, and rodenticides.

In addition to accepting the terms and
conditions of the 1995 Biological
Opinion, Occidental will enter into and
implement an Interim Memorandum of
Understanding with the California
Department of Fish and Game pursuant
to Section 2081 of California’s
Endangered Species Act. The terms,
conditions, and mitigation measures
that would be contained in this
Memorandum of Understanding will
mitigate potentially significant impacts
on those plant and animal species listed
as threatened or endangered by the State
of California.

Cultural Resources

Impacts: The second major resource
area impacted by the Proposed Action is
cultural resources. Approximately 60
percent of the area of NPR-1 has been

5This is the section of the ESA which contains
requirements applicable to private landowners.

subject to archaeological survey and
inventory. There are two historic
archaeological sites at NPR-1 that the
California State Historic Preservation
Officer (SHPO) has determined are
eligible for inclusion on the National
Register of Historic Places (discussed
below). There are also four prehistoric
sites that are eligible for the National
Register. Additional inventory efforts
are underway and more prehistoric sites
are likely to be found (discussed below).
The documented prehistoric sites are
represented by accumulations of flaked
and ground stone, shell and bone
artifacts, features, faunal dietary
remains and human remains (at two
known sites), all of which may be
relevant to the prehistory of the area.

Although many potentially significant
individual historic archaeological sites
or buildings at NPR—1 have been so
disturbed that their archaeological
values have been destroyed, DOE
recommended to the SHPO that NPR-1
be eligible for inclusion on the National
Register as an historic landscape. The
SHPO concluded, however, that NPR-1
was not an historic landscape but found
that three early production wells (the
Hay No. 1 Discovery Well, the Hay No.
5 well, and the Hay No. 7 natural gas
well) appear to be eligible for the
National Register.

Discussions with the SHPO on
prehistoric sites indicate that NPR-1
development may disturb the four
individual prehistoric sites eligible for
the National Register. In September
1997, DOE completed a survey of 3,000
acres previously unsurveyed but
predicted to be sensitive for prehistoric
archeological resources, and by the end
of November 1997, archeological testing
at the most promising sites within the
3,000-acre survey area had been
completed. Data recovery on significant
prehistoric archeological resources will
be completed prior to the conclusion of
the sales process which is presently
scheduled for early February 1998.

Mitigation: Pursuant to sections 106
and 110 of the National Historic
Preservation Act, DOE is in the process
of finalizing a Programmatic Agreement
with the California SHPO and the
Advisory Council on Historic
Preservation concerning surveys,
research, data recordation,
documentation and other preservation
activities, as appropriate, to mitigate the
impacts of the Proposed Action. A set of
prehistoric resources representative of
the types found on NPR-1 would be
treated by a combination of surface
mapping, collection, subsurface
excavations and analysis to recover data
and to address important scientific
research questions. A Cultural

Resources Management Plan (CRMP)
will address the appropriate mitigation
required to recover important data from
these resources and preserve them
through appropriate documentation and
publication. The CRMP will be made a
part of the Programmatic Agreement.

The Programmatic Agreement will
also include mitigation measures
specifically designed to address the
impacts on resources of particular
concern to Native Americans. The
mitigation measures will be performed
under appropriate archeological
protection permits with notice to Native
Americans in accordance with Native
American Graves Protection and
Repatriation Act (NAGPRA) and the
Archeological Resources Protection Act.
As one of the mitigation measures, DOE
will inform Occidental and the
California Department of Conservation,
Division of Qil, Gas, and Geothermal
Resources that sites of this type are
known to exist in particular areas of the
Reserve, although without providing
specific locations so as to protect Native
American values.

The SHPO has indicated to DOE that
the Programmatic Agreement must also
address the concerns related to
NAGPRA. As DOE develops the
Programmatic Agreement with the
SHPO, DOE will provide for
involvement and comment by Native
Americans, both from tribes on the
NAGPRA list and from others with
traditional ties to Elk Hills. In addition,
DOE will work closely with the FWS
and with Occidental in determining the
location of the land to be included in
the conservation set aside area required
under the terms of the 1995 Biological
Opinion, in order to maximize the
inclusion of areas that archaeologists
and Native Americans have identified as
known or likely to contain human
remains.

With respect to the two historic oil
and gas wells that the SHPO has
determined are eligible for the National
Register, the Programmatic Agreement
will provide for a treatment plan to
describe the historic context of these
wells, as well as to publish the
descriptions and distribute the
descriptions to public libraries.

In addition to DOE’s mitigation, the
mitigation measures Occidental intends
to implement include:

(1) Evaluate inclusion of the two
locations of suspected human remains
identified by DOE within the
conservation area to be established
pursuant to the 1995 Biological
Opinion;

(2) Implement a cultural resources
training plan supervised by an
archaeologist; and
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(3) Implement a plan to address the
discovery of suspected human remains,
other than human remains addressed by
the Programmatic Agreement between
DOE and the SHPO, which may be
unexpectedly encountered during
construction activities. The plan may
include consulting with the County
Coroner, an archaeologist and/or a local
Native American Representative to
avoid disturbing suspected human
remains.

Other Potentially Significant Impacts

Impacts: The two other potentially
significant resource areas impacted by
the Proposed Action are air quality and
water resources. Future development of
NPR-1 under the proposed action
would likely result in higher levels of
air emissions. Modeling of projected
emissions for the year 2001, the highest
expected emission year, shows the
potential that the state ambient air
quality standards for PMso (particulate
matter 10 microns or larger) could be
exceeded off-site. In addition, on-site
Federal ambient air quality standards
for NO2 (Nitrous Oxide) and state
ambient air quality standards for PMio
and SO (Sulfur Dioxide) might be
exceeded. However, these results are
conservatively based on maximum
permitted emission rates rather than
likely lower actual emission rates, so the
actual future emissions are expected to
be within the National and state
standards.

The last potential significant impact
area from the Proposed Action is the
potential impact on water resources.
The higher rate and level of intensity of
development under the Proposed Action
would increase water use in the
enhanced oil recovery technique knows
as “‘water flooding’ and increase in
treatment and disposal requirements for
“produced waters.”

Mitigation: The impacts to these
resources would be roughly
proportional to oil production levels
and can be mitigated through
compliance with applicable National
and state air emission standards and a
continuation of the ongoing NPR-1
program to use treated produced waters
in “water flood"” projects. Occidental
intends to implement two mitigation
measures with respect to air quality and
fifteen (15) water resource mitigation
measures. These mitigation measures by
Occidental would continue existing
DOE practices.

Other Resources

Impacts: Additional areas of potential
concern are geology and soils,
hazardous waste management and
disposal, land use, noise,

socioeconomic, energy conservation,
and environmental justice. Impacts in
these areas are not likely to be
significant.

Comments received during scoping
and comments received on the Draft
SEIS/PEIR expressed concern that the
possible loss of access to NPR-1 oil for
use in local refineries and as a diluent
for pipeline transmission could lead to
a premature loss of local refinery
production and/or the inability of local
crude oil producers to deliver their
products to market. Some local small
and independent refiners and/or
producers of heavy crude oil are
dependent on continued access to the
lighter NPR-1 oil, and concern was
expressed that the proposed sale could
limit their access to the oil. Although
the proposed purchaser of NPR-1,
Occidental, did not accept the optional
sales provision to guarantee access to
small and independent refiners,
Occidental does not refine oil in
California and is expected to put its
share of the production from NPR-1 on
the market. Therefore, small and
independent refiners in the region
should have access to NPR-1 crude oil
under the Proposed Action (sale of
NPR-1 to Occidental).

Mitigation: Occidental intends to
implement 10 additional mitigation
measures (see Footnote 4) with respect
to these other impact areas. In addition,
all known hazardous waste sites at
NPR-1 have been or will be remediated
by DOE using appropriate remediation
technology. However, remediated sites
have, as yet, not received
determinations that no further actions
are needed from the relevant regulatory
agencies. DOE will continue to work
with these agencies to achieve final
closure on the sites, including any
additional mitigation work if required.
In the unlikely event that any
previously undiscovered reportable
hazardous waste sites are encountered
prior to the sale, DOE will characterize
the contamination and disclose it to
Occidental.

No Action Alternative

Government development of NPR-1
under the No Action Alternative would
likely be at a lower rate and level of
intensity than under the Proposed
Action or the Alternative to the
Proposed Action. Further, DOE would
retain the affirmative Federal obligation
to mitigate the environmental
consequences of its actions. However,
the affected environment and the types
of impacts to the affected environment
would be the same under both the
Proposed Action and the No Action
Alternative. In addition, the SEIS/PEIR

recognizes the possibility (although an
unlikely one) of a higher rate and level
of intensity of development under
government operation than might occur
under commercial operation.

For biological resources, there would
be less destruction, disturbance and
fragmentation of endangered species
habitat under the No Action Alternative
compared to the Proposed Action
because it is expected that fewer wells
would be drilled under the No Action
Alternative. In addition, the level of
mitigation required of Federal agencies
under the ESA is greater than that for
private industry. Furthermore, although
future development cannot be
predicted, at the end of NPR-1’s useful
life as an oil and gas field, it is more
likely to be converted to wildlife habitat
under government ownership than
under private ownership.

For cultural resources, again there
would be less disturbance of surface
areas under the No Action Alternative
than under the Proposed Action.
Further, the requirements placed on
Federal agencies by the National
Historic Preservation Act to protect
historic properties would continue
under this alternative.

For air resources and water resources,
the lower rate and level of intensity of
development under the No Action
Alternative would mean fewer impacts
to these affected environments than
under the Proposed Action or the
Alternative to the Proposed Action.
However, the difference in impacts
between the No Action Alternative and
the Proposed Action is not expected to
be significant. The additional areas of
potential concern of geology and soils,
hazardous waste management and
disposal, land use, noise,
socioeconomic, energy conservation,
and environmental justice would not
involve significant differences in level
of impacts between the No Action
Alternative and the Proposed Action.
However, the implementation of
mitigation measures in each of the
resource areas would reduce potential
impacts to levels that are less than
significant.

Alternative to the Proposed Action

Development of NPR-1 by a private
entity under the Alternative to the
Proposed Action would likely occur at
the same rate and level of intensity as
the Proposed Action. However, the
continuing government interest in NPR—
1, although not direct operation, would
mean that development would continue
to be subject to the affirmative Federal
obligation to mitigate the environmental
consequences of its actions, especially
for biological and cultural resources.
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Again, the affected environment and the
types of impacts to the affected
environment would be the same under
both the Proposed Action and the
Alternative to the Proposed Action.

For biological resources, there would
be the same destruction, disturbance
and fragmentation of endangered
species habitat under the Alternative to
the Proposed Action as for the Proposed
Action because it is expected that the
same number of wells would be drilled.
However, the higher levels of mitigation
required of government agencies would
continue to apply and although future
development cannot be predicted, at the
end of the field’s life, it is more likely
to be converted to wildlife habitat under
this limited amount of government
ownership than under complete private
ownership.

For cultural resources, again there
would be the same disturbance of
surface under the Alternative to the
Proposed Action as the Proposed
Action. Further, the requirements
placed on Federal agencies by the
National Historic Preservation Act to
protect historic properties would
continue under this alternative.

For air resources and water resources,
the similarity of the rate and level of
intensity of development likely for this
alternative compared to the Proposed
Action would mean similar impacts to
these affected environments as in the
Proposed Action. The impacts to
additional areas of potential concern of
geology and soils, hazardous waste
management and disposal, land use,
noise, socioeconomic, energy
conservation, and environmental justice
would not be significantly different
from the impacts in these areas under
the Proposed Action. However, the
implementation of mitigation measures
in each of the resource areas would
reduce potential impacts to levels that
are less than significant.

Cumulative Impacts

Section 3416 of the Elk Hills Sales
Statute directed the Secretary to study
four options for the disposition of the
other Naval Petroleum Reserves (other
than NPR-1) 6 and to recommend to
Congress which option or combination
of options would maximize the value of
the reserves to the United States. These
options included:

(1) Retention and continued operation
by DOE;

6The other Naval Petroleum Reserves include
NPR-2 located adjacent to NPR-1 in Kern County,
California; NPR-3 located in Natrona County,
Wyoming; Naval Oil Shale Reserve Nos. 1 and 3
located in Garfield County, Colorado; and Naval Oil
Shale Reserve No. 2 located in Uintah and Carbon
Counties, Utah.

(2) Transfer to the Department of the
Interior (DOI) for leasing;

(3) Transfer of all or part of the other
reserves to another Federal agency; and
(4) Sale of the interest of the United

States in the other reserves.

Included in these other reserves is
NPR-2, which consists of approximately
30,181 acres located immediately
adjacent to NPR—1. The Federal
government owns approximately 35
percent of the acreage of NPR-2, with
the mineral rights associated with 9,224
of these acres leased to seven oil
companies under 15 active leases. DOE
administers these leases but has no
active role in the day-to-day operation
of NPR-2.

The SEIS/PEIR examined the
cumulative impacts of the Proposed
Action for NPR-1 in conjunction with
three possible actions for NPR-2:
transfer to DOI; a No Action Alternative;
and a sales alternative. The analysis in
the SEIS/PEIR indicated that the sales
alternative for NPR-2 coupled with the
Proposed Action for NPR-1 could result
in significant adverse impacts to
biological and cultural resources
because of the loss of the affirmative
Federal obligation to protect sensitive
environmental resources on the
additional land comprising NPR-2.
However, the SEIS/PEIR concluded that
there would be no significant adverse
impact resulting from either transfer to
DOl or the No Action Alternative for
NPR-2 because both actions would
continue Federal ownership of the land
and the attendant protections for critical
environmental resources.

Based on the results of the study of
options for the other Naval Petroleum
Reserves directed by the Act, in March
1997 DOE recommended to Congress
that NPR-2 be transferred to the
Department of the Interior’s Bureau of
Land Management (BLM) for
management of the surface rights under
the Federal Land Policy and
Management Act and for possible
leasing of currently unleased acreage
under the Mineral Leasing Act. As
discussed in the SEIS/PEIR, the
combination of the Proposed Action for
NPR-1 and the recommended action for
NPR-2 would produce no increased
stresses on the critical biological and
cultural resources in the region and
result in no significant adverse
cumulative impacts.

Congress has not yet authorized DOE
to take any action with respect to the
future disposition of NPR-2.

Response to Comments Received After
the Final SEIS/PEIR

Following publication of the Final
SEIS/PEIR, DOE received a letter dated

November 26, 1997, from the Pacific
Environmental Advocacy Center (PEAC)
notifying DOE that the Southwest
Center for Biological Diversity intends
to file suit against DOE for failure to
reinitiate consultation with the FWS
under section 7(a)(2) of the ESA before
selling NPR-1. PEAC asserted that DOE
is required to reinitiate consultation
with the FWS independent of the
authority contained in the Elk Hills
Sales Statute, to transfer DOE’s
incidental take permit to the purchaser
of NPR-1.

The issue of reconsultation was
discussed extensively in the Final SEIS/
PEIR in response to several comments
received (Final SEIS/PEIR, pages 1-5
and 1-6). DOE explained in that
discussion the basis for concluding that
a new consultation was not required.
DOE'’s conclusion is supported by an
interpretation of the pertinent
provisions of the Elk Hills Sales Statute
provided by the DOI Regional Solicitor.
DOE believes that PEAC has not
provided any new information that
would change the conclusions
contained in the Final SEIS/PEIR or in
this Record of Decision.

Decision

DOE has decided to proceed with the
sale of all right, title, and interest of the
United States in the NPR-1 to
Occidental, subject to other
requirements of law, including
completion of a 31-day Congressional
review period with no adverse
legislative action by Congress. This
action will allow compliance with the
Congressional direction contained in the
Elk Hills Sales Statute of removing the
Federal government from the inherently
non-Federal role of operating a
commercial oil and gas field and also
maximizing the value of NPR-1 to the
United States. This decision also is
based in part on the offer submitted by
Occidental being the highest offer
received by DOE at the conclusion of
the bidding process in 1997, and the fact
that the Occidental offer exceeds the
minimum acceptable sale price set by
DOE in consultation with OMB
consistent with the provisions of section
3412(d) of the Act.

DOE has considered the information
contained within the SEIS/PEIR and
comments received in response to the
Draft SEIS/PEIR. In making this
decision, DOE has considered in
particular: any potential adverse
impacts to threatened and endangered
plant and animal species which are
found within NPR-1, as analyzed in the
SEIS/PEIR; the decision by Occidental
to accept the transfer of and to be bound
by the terms and conditions of the
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Biological Opinion issued to DOE by the
FWS on November 8, 1995; the
intention of Occidental to implement
thirty-three (33) mitigation measures
identified in a letter submitted to DOE
on November 7, 1997, and which are
generally described above; and the
mitigation of potential adverse impacts
to cultural resources through the
implementation of mitigation measures
by DOE pursuant to a Programmatic
Agreement to be executed among DOE,
the California SHPO, and the Advisory
Council on Historic Preservation.

Mitigation Action Plan

Section 1201.331(a) of the DOE
regulations implementing NEPA (10
CFR Part 1021) states that DOE shall
prepare a Mitigation Action Plan that
addresses mitigation commitments
expressed in the ROD. A Mitigation
Action Plan regarding DOE’s
commitments for the divestiture of
NPR-1 is being developed to ensure
implementation of all mitigation
commitments. Copies of the Plan may
be obtained from Mr. Anthony Como at
the above address.

Issued in Washington, D.C. this 12th day
of December 1997.

Patricia Fry Godley,

Assistant Secretary for Fossil Energy.

[FR Doc. 97-33208 Filed 12-18-97; 8:45 am)]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Aluminum Partnerships Solicitation

AGENCY: ldaho Operations Office, DOE.
ACTION: Notice of Solicitation for
Financial Assistance Number DE-PS07—-
981D13599 Aluminum Partnerships
Solicitation.

SUMMARY: The U.S. Department of
Energy (DOE), Idaho Operations Office
(ID) is seeking applications for cost-
shared research and development of
technologies which will enhance
economic competitiveness, and reduce
energy consumption and environmental
impacts for the aluminum industry. The
research is to address research priorities
identified by the aluminum industry in
the “Aluminum Industry Technology
Roadmap” (November 1997) for the
aluminum sector areas of Primary
Aluminum Production, Semi-Fabricated
Products, and Finished Products.
Approximately $4,000,000 in federal
funds ($2,000,000 in fiscal year 1998
funds and $2,000,000 in fiscal year 1999
funds) is available to totally fund the
first year of selected research efforts.
DOE anticipates making five to six
cooperative agreement awards for

projects with durations of four years or
less. A minimum 30% non-federal cost
share is required for research and
development projects. Collaborations
between industry, national laboratory,
and university participants are
encouraged.
FOR FURTHER INFORMATION CONTACT: T.
Wade Hillebrant, Contract Specialist;
Procurement Services Division; U.S.
DOE, Idaho Operations Office, 850
Energy Drive, MS 1221, Idaho Falls, ID
83401-1563; telephone (208) 526—0547.
SUPPLEMENTARY INFORMATION: The
statutory authority for the program is
the Federal Non-Nuclear Energy
Research and Development Act of 1974
(Pub. L. 93-577). The Catalog of Federal
Domestic Assistance (CFDA) Number
for this program is 81.086. The
solicitation text is expected to be posted
on the ID Procurement Services Division
home page on or about December 20,
1997, and may be accessed using
Universal Resource Locator address
http://www.inel.gov/doeid/solicit.html.
Application package forms will not be
included on the home page and should
be requested from the contract
specialist. Requests for application
packages must be written. Include
company name, mailing address, point
of contact, telephone number, and fax
number. Write to the contract specialist
at the address above, via fax number
(208) 526-5548, or via email to
hillebtw@inel.gov.

Issued in Idaho Falls, Idaho, on December
5, 1997.
Michael Adams,
Acting Director, Procurement Services
Division.
[FR Doc. 97-33206 Filed 12-18-97; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Financial Assistance Award (Grant)

AGENCY: U.S. Department of Energy.
ACTION: Solicitation of Applications for
Grant Awards for High-Energy-Density
and Laser-Matter Interaction Studies.

SUMMARY: Pursuant to 10 CFR 600.8, the
Department of Energy (DOE) announces
that it plans to conduct a technically
competitive solicitation for basic
research experiments in high-energy-
density and laser-matter interaction
studies at the National Laser Users’
Facility (NLUF) located at the
University of Rochester Laboratory for
Laser Energetics (UR/LLE). Grant
Solicitation No. DE-PS03-98SF21535.
Universities or other higher education
institutions, private sector not-for-profit
organizations, or other entities are

invited to submit grant applications.
The total amount of funding expected to
be available for the Fiscal Year 1999
(FY99) program cycle is $700,000.
Multiple awards are anticipated.

FOR FURTHER INFORMATION CONTACT:
James Solomon, Contracting Officer,
DOE Oakland Operations Office, 1301
Clay Street, Room 700N, Oakland, CA
94612-5208, Telephone No.: (510) 637—
1865, Facsimile No.: (510) 637-2074, E
Mail: james.solomon@oak.doe.gov.
SUPPLEMENTARY INFORMATION: The
solicitation document contains all the
information relative to this action for
prospective applicants. The solicitation
is targeted for release on or about
January 9, 1998. The actual work to be
accomplished will be determined by the
experiments and diagnostic techniques
that are selected for award. Proposed
experiments and diagnostic techniques
will be evaluated through scientific peer
review against predetermined,
published and available criteria. Final
selection will be made by the DOE. It is
anticipated that multiple grants will be
awarded within the available funding.
The unique resources of the NLUF are
available, on a no-fee basis, to scientists
for state-of-the art experiments
primarily in the area of inertial
confinement fusion (ICF) and related
plasma physics. Other areas such as
spectroscopy of high ionized atoms,
laboratory astrophysics, fundamental
physics, materials science and biology
and chemistry will be considered on a
secondary basis.

The LLE was established in 1970 to
investigate the interaction of high-power
lasers with matter. Available at the LLE
for NLUF researchers is the upgraded
Omega Laser, a 30—40 kJ UV, 60-beam
laser system (at 0.35 um) suitable for
direct-drive ICF implosions and other
experimental configurations. This
system is suitable for a variety of
experiments including laser-plasma
interactions and atomic spectroscopy.
The NLUF program for FY99 will
support experiments that can be done
with the Omega Laser at the University
of Rochester and development of
diagnostic techniques suitable for the
Omega Laser system. Measurements of
the laser coupling, laser-plasma
interactions, core temperature, and core
density are needed to determine the
characteristics of target implosions.
Diagnostic techniques could include
either new instrumentation,
development of analysis tools, or
development of targets that are
applicable for 30—40 kJ implosions.
Additional technical information about
the available facilities and potential
collaboration at the NLUF can be
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obtained from: Dr. John M. Soures,

Manager, National Laser Users’ Facility,

University of Rochester/LLE, 250 East

River Road, Rochester, NY 14623-1299.
Issued in Oakland, CA on December 9,

1997.

W.E. “Bill” O’Neal,

Acting Branch Chief, Financial Assistance

Branch, Program Acquisition and Assistance

Division.

[FR Doc. 97-33207 Filed 12-18-97; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Senior Executive Service; Performance
Review Board

AGENCY: Department of Energy.
ACTION: Designation of PRB Chair.

SUMMARY: This notice designates the
Performance Review Board Chair for the
Department of Energy.

EFFECTIVE DATE: The appointment is
effective as of September 30,1997.

Performance Review Board Chair

David L. Hamer,

Department of Energy.

Issued in Washington, DC December 8,
1997.
Archer L. Durham,

Assistant Secretary for Human Resources and
Administration.

[FR Doc. 97-32740 Filed 12-18-97; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Senior Executive Service; Performance
Review Board

AGENCY: Department of Energy.

ACTION: SES Performance Review Board
Standing Register.

SUMMARY: This notice provides the
Performance Review Board Standing
Register for the Department of Energy.
This listing supersedes all previously
published lists of PRB members.

EFFECTIVE DATE: These appointments are
effective as of September 30, 1997.

Acharya, Sarbeswar NMN
Ackerly, Lawrence R.
Alcock, Robert M.
Alvarez, Robert NMN
Andersen, Arthur T.
Anderson, Brooke D.
Anderson, Phyllis L.
Angell, John C.
Armstrong, M. Brent
Arthur ll, William John
Baca, Frank A.

Bajura, Rita A.

Baker, Kenneth E.

Bamberger, Craig S.
Barber, Robert W.
Barker Jr., William L.
Barnes, Wesley E.
Barrett, Lake H.
Bauer, Linda K.
Beckett, Thomas H.
Beecy, David J.
Benedict, George W.
Bergholz Jr., Warren E.
Berkovitz, Dan M.
Bernard, Peter A.
Berube, Raymond P.
Bielan, Douglas J.
Black, Richard L.
Blackwood, Edward B.
Borchardt, Charles A.
Borgstrom, Carol M.
Borgstrom, Howard G.
Bornhoft Jr., Budd B.
Bostock, Judith L.
Bowman, Gerald C.
Boyd, Gerald G.
Bradley Jr., Theron M.
Brechbill, Susan R.
Brendlinger, Terry L.
Brice, James F.
Brodman, John R.
Broido, Michelle S.
Brown, Richard W.
Brown, Frederick R.
Brown Jr., Charles H.
Brush, Peter N.
Burrows, Charles W.
Canter, Howard R.
Carabetta, Ralph A.
Cardinali, Henry A.
Carlson, Lynda T.
Carlson, Kathleen Ann
Carlson, John T.
Caruso, Guy F.
Castelli, Brian T.
Chappell, Gerald F.
Cheney, David W.
Christensen, William J.
Christopher, Robert K.
Chun, Sun W.

Claflin, Alan B.

Clark, John R.
Clausen, Max Jon
Combs, Marshall O.
Conley, Michael W.
Cook, John S.
Crandall, David H.
Crawford, Timothy S.
Cross, Claudia A.
Crowe, Richard C.
Cumesty, Edward G.
Curtis, James H.
Cygelman, Andre 1.

Czajkowski, Anthony F.

Dalton, Henry F.
Darugh, David G.
Davies, Nelia A.
Davis, James T.
Decker, James F.
Degrasse Jr., Robert W.
Dehanas, Thomas W.
Dehmer, Patricia M.

Deihl, Michael A.
Dempsey, Robert D.
Dennison, William J.
Der, Victor K.

Deremer, Craig W.
Dials, George E.

Diaz Jr., Romulo L.
Diebold, Robert E.
Difiglio, Carmen NMN
Dirks, Timothy M.
Divone, Louis V.
Dixon, Robert K.
Doherty, Donald P.
Domagala, Martin J.
Dooley Ill, George J.
Durnan, Denis D.

Dyer, J. Russell
Edmondson, John J.
Egger, Mary H.

Engel, Walter P.

Esvelt, Terence G.
Evans, Thomas W.
Falle, J. Gary

Feibus, Howard NMN
Fiore, James J.

Fiore, Joseph N.

Fiori, Mario P.
Fitzgerald Jr., Joseph E.
Fitzgerald, Cheryl P.
Ford, James L.

Ford, John A.

Forrister, Derrick L.
Fowler, Jennifer Johnson
Frank, Clyde William
Franklin, John R.
Frazier, Marvin E.

Frei, Mark W.
Friedman, Gregory H.
Furiga, Richard D.
Fyai, Eric J.

Garson, Henry K.
Garvie, William H.
Gebus, George R.
Geidl, John C.

Gibson Jr., William C.
Gibson, Judith D.
Gilbertson, Mark A.
Ginsberg, Mark B.
Glass, Richard E.
Golan, Paul M.
Goldenberg, Neal NMN
Goldenberg, Ralph D.
Goldman, David Tobias
Goldsmith, Robert NMN
Gollomp, Lawrence A.
Goodrum, William S.
Gottlieb, Paul A.
Greenwood, Johnnie D.
Gross, Thomas J.
Gruenspecht, Howard K.
Guidice, Carl W.
GunnJr., Marvin E.
Gurule, David A.
Haberman, Norton NMN
Hacskaylo, Michael S.
Hall Jr., Spain W.

Hall, James C.

Hamer Jr., David L.
Hansen, Charles A.
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Hardin, Michael G.
Hardwick Jr., Raymond J.
Hardy, Randall W.
Harris, Skila S.

Harris, Jessie J.
Hartman, James K.
Harvey, Gordon W.
Haspel, Abraham E.
Hawkins, Francis C.
Heath, Charles C.
Heenan, Thomas F.
Heinkel, Joan E.
Helms, K. Dean
Henderson, Lynwood H.
Hendrie, David L.
Hensley Jr., Willie F.
Heusser, Roger K.
Hickey, Sue F.
Hickok, Steven G.
Hirahara, James S.
Hoffman, Allan R.
Holbrook, Phillip L.
Holstein Jr., Elwood NMN
Hooper, Michael K.
Hopf, Richard H.
Hopkins, T.J.

Hughes, Jeffrey L.
Huizenga, David G.
Hunter, Ray A.
Hutzler, Mary Jean
Inge Jr., Edwin F.
Inlow, Rush O.

Izell, Kathy D.

Jaffe, Harold

Jhirad, David J.
Johnson, Frederick M.
Johnson, Owen B.
Johnson, Milton D.
Johnson, Gerald W.
Johnston, Marc

Jones, David A.

Jones, C. Rick

Joseph, Antoinette Grayso
Juckett, Donald A.
Judge, Geoffrey J.
Katz, Maurice J.
Kelly, Cynthia C.
Kenderdine, Melanie Anne
Kennedy, John P.
Kight, Gene H.
Kilgore, Webster C.
Kilpatrick, Michael A.
Kingsbury, Robert L.
Kinzer, Jackson E.
Klein, Keith A.

Klein, Susan Elaine
Konopnicki, Thad T.
Kripowicz, Robert S.
Landers, James C.
Lane, Anthony R.
Langenfeld, Cherri J.
Langenkamp, Robert D.
Lash, Terry R.
Leclaire, David B.
Lewis, Roger A.

Lewis Jr., Howard E.
Lewis, Lenora J.
Lewis Jr., William A.
Lien, Stephen C.T.

Lightner, Ralph G.
Livingston-Behan, Ellen
Lowe, Owen W.
Lowe, David C.

Lyle, Jerry L.
MacDougall, Carmen E.
MaHaley, Joseph S.
Mangeno, James J.
Mann, Thomas O.
Marchese, Andrew R.
Marianelli, Robert S.
Marlay, Robert C.
Mathamel, Martin S.
Maxey, Kenneth G.
Mazur, Mark J.
McCallum, Edward J.
McClary, Michael Vance
McCoy IlI, Frank R.
McCraney, Percy P.
Michelsen, Stephen J.
Miller, Clarence L.
Miller, Deborah C.
Millhone, John P.
Milner, Ronald A.
Monlyn, Sylvia McDonald
Montoya, Elizabeth A.
Moorer, Richard F.
Morris, Marcia L.
Mournighan, Stephen D.
Mravca, Andrew E.
Mulholland, Joseph W.
Murphy, Robert E.
Murphy, Alice Q.
Nealy, Carson L.
Neilsen, Finn K.
Nelson, David B.
Nelson, Rodney R.
Nettles Jr., John J.
Nichols, Clayton R.
Nolan, Elizabeth A.
Nulton, John D.
O’Fallon, John R.
Oliver, Lawrence R.
Olson, Gary C.
Owendoff, James M.
Patil, Pandit G.
Patrinos, Aristides A.
Patton, Gloria S.
Pelletier, Raymond F.
Penry, Judith M.
Perin, Stephen G.
Peters, Franklin G.
Pettengill, Harry J.
Pettis, Lawrence A.
Piper I, Lloyd L.
Podonsky, Glenn S.
Poe, Robert W.

Ponce, Victoria L.
Powers, James G.
Powers, Kenneth W.
Pray, Charles P.

Price Jr., Robert S.
Prudom, Gerald H.
Przybylek, Charles S.
Pumphrey, David L.
Pye, David B.

Rabben, Robert G.
Reicher, Dan W.

Reid, James E.

Rhoades, Daniel R.
Richardson, Herbert
Richardson, Steven D.
Roberson, Jessie M.
Roberts, MichaeL NMN
Robertson, John S.
Robison, Sally A.
Rodeheaver, Thomas N.
Rodekohr, Mark E.
Rohlfing, Joan B.
Rollow, Thomas A.
Romm, Joseph J.
Rooney, John M.
Rosen, Simon Peter
Rosselli, Robert M.
Rousso, Samuel NMN
Rudins, George NMN
Rudy, Gregory P.
Ryder, Thomas S.
Salm, Philip E.

San Martin, Robert L.
Sato, Walter N.
Scheetz, Karl G.
Schmitt, Carl H.
Schmitt, William A.
Schmitt, Eugene C.
Schnapp, Robert M.
Schneider, Sandra L.
Scott, Randal S.
Shelor, Dwight E.
Sherman, Helen O.
Siebert Jr., Arlie B.
Silbergleid, Steven A.
Simon, Robert M.
Simpson, Charles Kyle
Singer, Marvin I.
Sitzer, Scott B.
Sjostrom, Leonard C.
Skubel, Stephen C.
Smedley, Elizabeth E.
Smith, Alexandra B.
Smith, Alan C.
Smith, Douglas W.
Sohinki, Stephen M.
Spigal, Harvard P.
Stadler, Silas D.
Staffin, Robin NMN
Stallman, Robert M.
Stark, Richard M.
Stello Jr., Victor NMN
Stern, Gary M.
Stewart Jr., Frank M.
Stewart Jr., Jake W.
Strakey Jr., Joseph P.
Sulak, Stanley R.
Sullivan, Mary Anne
Swink, Denise F.

Sye, Linda G.

Taboas, Anibal L.
Tamura, Thomas T.
Tavares, Antonio F.
Tedrow, Richard T.
Thomas, Iran L.
Thompson, Jerry F.
Throckmorton, Ralph R.
Todd, G. Thomas
Torkos, Thomas M.
Tryon, Arthur E.
Tseng, John C.
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Turi, James A.
Turner, James M.
Twining, Bruce G.
Vaeth, Terry A.
Vagts, Kenneth A.
Vanzandt, Vickie R.
Vellenga, Thomas J.
Volpe, Frederick J.
Wagner, M. Patrice
Wagner, Mary Louise
Wagoner, John D.
Waisley, Sandra L.
Walgren, Douglas NMN
Walsh, Robert J.
Walton, Howard L.
Warnick, Walter L.
Watkins, Anthony Lee
Wegner, Gerald C.
Weigand, Gilbert G.
Werner, James D.
Whitaker Jr., Mark B.
White, James K.
Whiteman, Albert E.
Wieker, Thomas L.
Wilcynski, John M.
Wilken, Daniel H.
Williams, O. Jay
Williams, Mark H.
Willis, John W.
Wilmot, Edwin L.
Wisenbaker Jr., William
Wooley, John C.
Yuan-Soo Hoo, Camille C.
Issued in Washington, DC December 8,
1997.
Archer L. Durham,

Assistant Secretary for Human Resources and
Administration.

[FR Doc. 97-32741 Filed 12-18-97; 8:45 am]
BILLING CODE 6450-01-P

December 24, 1997. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 97-33155 Filed 12-18-97; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-725-000]

Chicago Energy Exchange of Chicago,
Inc.; Notice of Filing

December 15, 1997.

Take notice that on November 17,
1997, Chicago Energy Exchange of
Chicago, Inc., tendered for filing a
notice of change of designation from
Chicago Energy Exchange of Chicago,
Inc., to Chicago Electric Trading, L.L.C.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER97-4434-000]

Clean Air Capital Markets Corporation;
Notice of Issuance of Order

December 15, 1997.

Clean Air Capital Markets Corporation
(Clean Air) submitted for filing a rate
schedule under which Clean Air will
engage in wholesale electric power and
energy transactions as a marketer. Clean
Air also requested waiver of various
Commission regulations. In particular,
Clean Air requested that the
Commission grant blanket approval
under 18 CFR Part 34 of all future
issuances of securities and assumptions
of liability by Clean Air.

On December 3, 1997, pursuant to
delegated authority, the Director,
Division of Rate Applications, Office of
Electric Power Regulation, granted
requests for blanket approval under Part
34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Clean Air should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Clean Air is authorized to
issue securities and assume obligations
or liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Clean Air’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
2, 1998. Copies of the full text of the
order are available from the
Commission’s Public Reference Branch,
888 First Street, N.E., Washington, D.C.
20426.

Lois D. Cashell,

Secretary.

[FR Doc. 97-33158 Filed 12—18-97; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-102-000]

Current Energy, Inc.; Notice of
Issuance of Order

December 15, 1997.

Current Energy, Inc. (Current Energy)
submitted for filing a rate schedule
under which Current Energy will engage
in wholesale electric power and energy
transactions as a marketer. Current
Energy also requested waiver of various
Commission regulations. In particular,
Current Energy requested that the
Commission grant blanket approval
under 18 CFR Part 34 of all future
issuances of securities and assumptions
of liability by Current Energy.

On December 4, 1997, pursuant to
delegated authority, the Director,
Division of Rate Applications, Office of
Electric Power Regulation, granted
requests for blanket approval under Part
34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Current Energy should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Current Energy is
authorized to issue securities and
assume obligations or liabilities as a
guarantor, indorser, surety, or otherwise
in respect of any security of another
person; provided that such issuance or
assumption is for some lawful object
within the corporate purposes of the
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applicant, and compatible with the
public interest, and is reasonably
necessary or appropriate for such
purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Current Energy’s issuances
of securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
5, 1998. Copies of the full text of the
order are available from the
Commission’s Public Reference Branch,
888 First Street, N.E., Washington, D.C.
20426.

Lois D. Cashell,

Secretary.

[FR Doc. 97-33157 Filed 12-18-97; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER97-4381-000]

Eastern Energy Marketing, Inc.; Notice
of Issuance of Order

December 15, 1997.

Eastern Energy Marketing, Inc. (EEMI)
submitted for filing a rate schedule
under which EEMI will engage in
wholesale electric power and energy
transactions as a marketer. EEMI also
requested waiver of various Commission
regulations. In particular, EEMI
requested that the Commission grant
blanket approval under 18 CFR Part 34
of all future issuances of securities and
assumptions of liability by EEMI.

On December 4, 1997, pursuant to
delegated authority, the Director,
Division of Rate Applications, Office of
Electric Power Regulation, granted
requests for blanket approval under Part
34, subject to the following:

Within 30 days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by EEMI should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, EEMI is authorized to issue
securities and assume obligations or
liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided

that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of EEMI’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
5, 1998. Copies of the full text of the
order are available from the
Commission’s Public Reference Branch,
888 First Street, N.E., Washington, D.C.
20426.

Lois D. Cashell,

Secretary.

[FR Doc. 97-33160 Filed 12-18-97; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER97-4427-000]

Electric Lite, Inc.; Notice of Issuance of
Order

December 15, 1997.

Electric Lite, Inc. (Electric Lite)
submitted for filing a rate schedule
under which Electric Lite will engage in
wholesale electric power and energy
transactions as a marketer. Electric Lite
also requested waiver of various
Commission regulations. In particular,
Electric Lite requested that the
Commission grant blanket approval
under 18 CFR Part 34 of all future
issuances of securities and assumptions
of liability by Electric Lite.

On December 8, 1997, pursuant to
delegated authority, the Director,
Division of Rate Applications, Office of
Electric Power Regulation, granted
requests for blanket approval under Part
34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Electric Lite should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Electric Lite is authorized to
issue securities and assume obligations

or liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purposes of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Electrical Lite’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
7, 1998. Copies of the full text of the
order are available from the
Commission’s Public Reference Branch,
888 First Street, N.E., Washington, D.C.
20426.

Lois D. Cashell,

Secretary.

[FR Doc. 97-33159 Filed 12—-18-97; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-126-000]

Koch Gateway Pipeline Company;
Notice of Request Under Blanket
Authorization

December 15, 1997.

Take notice that on December 11,
1997, Koch Gateway Pipeline Company
(Koch Gateway), P.O. Box 1478,
Houston, Texas 77251-1478, filed in
Docket No. CP98-126-000, a request
pursuant to 88 157.205 and 157.216(b)
for approval to abandon an inactive 2-
inch delivery tap and meter station and
2-inch delivery lateral, under the
blanket certificate issued in Docket No.
CP82—-430-000, pursuant to Section 7(c)
of the Natural Gas Act, all as more fully
set forth in the request which is on file
with the Commission and open to
public inspection.

Koch Gateway proposes to abandon
by removal an inactive 2-inch tap and
meter station and to abandon in place
approximately 150 feet of 2-inch
delivery lateral that formerly served the
Shelbyville city gate on behalf of Entex
Inc. (Entex), a local distribution
company, in Shelby County, Texas.
Koch Gateway states that Entex would
continue to serve its customers from its
existing distribution system. It is further
stated that service to the end-users
would not be affected. Koch Gateway
verifies that Entex agrees to the
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proposed abandonment. Koch Gateway
states that Entex has not used this point
since 1988. Koch Gateway further states
that it would plug and remove the tap,
remove all above ground facilities and
after cleaning the pipe and filling it with
either water or nitrogen, would abandon
the lateral in place.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc. 97-33161 Filed 12-18-97; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-107-000]

Sithe Power Marketing, Inc.; Notice of
Issuance of Order

December 15, 1997.

Sithe Power Marketing, Inc. (Sithe)
submitted for filing a rate schedule
under which Sithe will engage in
wholesale electric power and energy
transactions as a marketer. Sithe also
requested waiver of various Commission
regulations. In particular, Sithe
requested that the Commission grant
blanket approval under 18 CFR Part 34
of all future issuances of securities and
assumptions of liability by Sithe.

On December 4, 1997, pursuant to
delegated authority, the Director,
Division of Rate Applications, Office of
Electric Power Regulation, granted
requests for blanket approval under Part
34, subject to the following:

Within thirty days of the date of the
order, any person desiring to be heard
or to protest the blanket approval of
issuances of securities or assumptions of
liability by Sithe should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.

20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214).

Absent a request for hearing within
this period, Sithe is authorized to issue
securities and assume obligations or
liabilities as a guarantor, indorser,
surety, or otherwise in respect of any
security of another person; provided
that such issuance or assumption is for
some lawful object within the corporate
purpose of the applicant, and
compatible with the public interest, and
is reasonably necessary or appropriate
for such purposes.

The Commission reserves the right to
require a further showing that neither
public nor private interests will be
adversely affected by continued
approval of Sithe’s issuances of
securities or assumptions of liability.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is January
5, 1998. Copies of the full text of the
order are available from the
Commission’s Public Reference Branch,
888 First Street, N.E., Washington, D.C.
20426.

Lois D. Cashell,

Secretary.

[FR Doc. 97-33156 Filed 12-18-97; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Filed With the
Commission

December 15, 1997.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Action: Proceeding
Pursuant to Reserved Authority to
Determine Whether Modifications to
License are Appropriate.

b. Project No: 3021-048.

c. License Issued: March 27, 1985.

d. Licensee: Allegheny Hydro No. 8
and 9 Limited Partnership (LP) and
Connecticut National Bank.

e. Name of Project: Allegheny River
Lock and Dam 8 and 9 Hydroelectric
Project.

f. Location: Allegheny River,
Armstrong County, Pennsylvania.

g. Authorization: Section 10(a)(1) of
the Federal Power Act and Article 17 of
the License.

h. License Contact: Ms. Tania S.
Aslan, Sithe Energies, Inc., 450
Lexington Avenue, 37th Floor, New
York, NY 10017, (212) 450-9045

i. FERC Contact: Steve Hocking (202)
219-2656.

j. Comment Date: February 17, 1998.

k. Description of Proceeding: The
Commission has begun a proceeding to
determine if reserved authority in article
17 of the license should be used to
require 15-inch flashboards on the top
of Lock and Dam 9, part of the
Allegheny River Lock and Dam 8 and 9
Project. The proceeding is in response to
concerns raised by the Pennsylvania
Fish and Boat Commission and private
citizens about the impacts of project-
induced lower water levels on
recreational boating in the Lock 9 pool.
Flashboards could be used to increase
water levels in the Lock 9 pool to more
closely resemble pre-hydroelectric
project conditions. Flashboards have
been authorized as an interim measure
since 1994.

The Commission prepared a draft
environmental assessment (EA)
analyzing the environmental impacts of
using 15-inch flashboards for public
review and comment. A copy of the
draft EA can be obtained by calling the
Commission’s public reference room at
(202) 208-1371.

j. This notice also consists of the
following standard paragraphs: B, C1,
and D2.

B. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR Sections 385.210,
.211, .214. In determining the
appropriate action to take, the
Commission will consider all protests or
other comments filed, but only those
who file a motion to intervene in
accordance with the Commission’s
Rules may become a party to the
proceeding. Any comments, protests, or
motions to intervene must be received
on or before the specified comment date
for the particular application.

C1. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS” “RECOMMENDATIONS
FOR TERMS AND CONDITIONS”,
“PROTESTS”, or “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing is in
response. Any of these documents must
be filed by providing the original and 8
copies to: The Secretary, Federal Energy
Regulatory Commission, 888 First
Street, N.E., Washington, D.C. 20426.
Motions to intervene must also be
served upon each representative of the
Applicant specified in the particular
application.



66622

Federal Register / Vol. 62, No. 244 / Friday, December 19, 1997 / Notices

D2. Agency Comments—The
Commission invites federal, state, and
local agencies to file comments on the
described application. (Agencies may
obtain a copy of the application directly
from the Applicant.) If an agency does
not file comments within the time
specified for filing comments, it will
presume that the agency has none. One
copy of an agency’s comments must also
be sent to the applicant’s
representatives.

Lois D. Cashell,

Secretary.

[FR Doc. 97-33152 Filed 12-18-97; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Intent To File Application for
New License

December 15, 1997.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of filing: Notice of Intent to
File Application for New License.

b. Project No.: 2103.

c. Date filed: June 19, 1997.

d. Submitted By: Cominco American
Incorporated.

e. Name of Project: Cedar Creek.

f. Location: On Cedar Creek, Stevens
County, Washington, adjacent to
International Boundary.

g. Filed Pursuant to: Section 15 of the
Federal Power Act, 18 CFR 16.6 of the
Commission’s Regulations.

h. Expiration date of original license:
July 31, 2002.

i. The facilities under this license
consist of 2.32 acres of public lands, of
which 2.276 acres are U.S. lands
managed by the Bureau of Land
Management. These facilities are a
minor part of the 375-MW Waneta
Project, located in British Columbia,
Canada, operating under Provincial
British Columbia Water Licenses and an
International Joint Commission Order of
Approval.

j. Pursuant to 18 CFR 16.7,
information on the project is available
by contacting: Nan Nalder, Acres
International Corporation, 3254 11th
Avenue West, Seattle, WA 98119,
Phone: (206) 281-7079.

k. FERC contact: Héctor M. Pérez,
(202) 219-2843.

I. Pursuant to 18 CFR 16.9(b)(1) each
application for a new license and any
competing license applications must be
filed with the Commission at least 24

months prior to the expiration of the
existing license. All applications for
license for this project must be filed by
July 31, 2000.

Lois D. Cashell,

Secretary.

[FR Doc. 97-33153 Filed 12-18-97; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Filed With the
Commission

December 15, 1997.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Joint
Application for Transfer of License.

b. Project No.: 1413-023.

c. Date Filed: October 29, 1997.

d. Applicants: Buffalo Hydro, L. C.
and Fall River Rural Electric
Cooperative, Inc.

e. Name of Project: Buffalo River
Hydroelectric Project.

f. Location: On the Buffalo River, a
tributary to the Henry’s Fork of the
Snake River, in Fremont County, Idaho.

g. Filed Pursuant to: Federal Power
Act, 16 USC 88 791 (a)-825(r).

h. Contact: Dee M. Reynolds, General
Manager, Fall River Rural Electric,
Cooperative, Inc., 714 Main Street, P.O.
Box 830, Ashton, Idaho 83420, (208)
652—7431, Fax: (208) 652—-7825.

i. FERC Contact: Mr. Lynn R. Miles,
(202) 219-2671.

j. Comment Date: January 29, 1998.

k. Description of the Proposed Action:
The licensee, Buffalo Hydro, L.C., seeks
to transfer the project license to Fall
River Rural Electric Cooperative, Inc., a
Idaho corporation.

The licensee has agreed to sell to the
transferee all operating assets except its
power purchase agreement with
PacifiCorp.

I. This notice also consists of the
following standard paragraphs: B, C1,
and D2.

B. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedures, 18 CFR sections 385.210,
.211, .214. In determining the
appropriate action to take, the
Commission will consider all protests or
other comments filed, but only those
who file a motion to intervene in
accordance with the Commission’s

Rules may become a party to the
proceeding. Any comments, protests, or
motions to intervene must be received
on or before the specified comment date
for the particular application.

C1. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”, OR
“MOTION TO INTERVENE", as
applicable, and the Project Number of
the particular application to which the
filing is in response. Any of these
documents must be filed by providing
the original and 8 copies to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, D.C. 20426. Motions to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

D2. Agency Comments—The
Commission invites federal, state, and
local agencies to file comments on the
described application. (Agencies may
obtain a copy of the application directly
from the applicant.) If an agency does
not file comments within the time
specified for filing comments, the
Commission will presume that the
agency has none. One copy of an
agency’s comments must also be sent to
the applicant’s representatives.

Lois D. Cashell,

Secretary.

[FR Doc. 97-33154 Filed 12-18-97; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Meeting

The following notice of meeting is
published pursuant to Section 3(a) of
the Government in the Sunshine Act
(Pub. L. 94-409), 5 U.S.C. 552b:
AGENCY HOLDING MEETING: Federal
Energy Regulatory Commission.

DATE AND TIME: December 17, 1997
(Approximately 10:30 a.m., following
Regular Commission Meeting).

PLACE: Room 2C, 888 First Street, N.E.,
Washington, D.C. 20426.

STATUS: Closed.

MATTERS TO BE CONSIDERED: American
Rivers, Inc. v. FERC, No. 96-4110.
CONTACT PERSON FOR MORE INFORMATION:
Lois D. Cashell, Secretary, Telephone
(202) 208-0400.

The following Commissioners voted
that agency business requires the
holding of a closed meeting on less than
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the seven days’ notice required by the
Government in the Sunshine Act:
Chairman Hoecker

Commissioner Bailey

Commissioner Massey

Commissioner Breathitt
Commissioner Hebert

Lois D. Cashell,

Secretary.

[FR Doc. 97-33304 Filed 12-17-97; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-00516; FRL-5760-7]
Pesticide Program Dialogue

Committee; Committee and Charter
Renewal

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: As required by of the Federal
Advisory Committee Act, 5 U.S.C., App.
2 section 9(c), EPA’s Office of Pesticide
Programs (OPP) is giving notice of the
renewal of the Pesticide Program
Dialogue Committee (PPDC) and its
Charter.

DATES: The PPDC Charter, which was
filed with Congress on November 13,
1997, will be in effect for two years,
until November 13, 1999.

FOR FURTHER INFORMATION CONTACT: By
mail: Margie Fehrenbach or Linda
Murray, Office of Pesticide Programs
(7501C), Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: Rm. 1119, Crystal Mall #2,
1921 Jefferson Davis Highway;
Arlington, VA 22202; Phone: 703—-305—
7090; e-mail:
fehrenbach.margie@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: The PPDC
will be composed of approximately 25—
30 members appointed by the EPA
Deputy Administrator. Committee
members will be selected from a
balanced group of participants from the
following sectors: pesticide industry
and user, and commaodity groups;
Federal and State governments;
consumer and environmental/public
interest groups, including
representatives from the general public;
academia; and, public health
organizations. The Committee may form
subcommittees or establish workgroups
for any purposes consistent with its
Charter.

The Committee will provide a forum
for a diverse group representing a broad
range of interests to communicate with

EPA’s Office of Pesticide Programs
regarding pesticide regulatory, policy
and implementation issues.

PPDC meetings are open to the public.
Specific dates, times and locations will
be published in the Federal Register
before each meeting. The PPDC Charter
and other Committee materials are
available for public review at the
following address: U.S. Environmental
Protection Agency, Rm. 1128, Crystal
Mall #2, 1921 Jefferson Davis Highway,
Arlington, VA 22202, (703) 305-5805
[PPDC Docket # 00439].

List of Subjects
Environmental protection.
Dated: December 5, 1997.
Stephen L. Johnson,
Acting Director, Office of Pesticide Programs.

[FR Doc. 97-33227 Filed 12-18-97; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-5487-4]

Environmental Impact Statements;
Notice of Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
564—7167 or (202) 564—-7153.

Weekly receipt of Environmental
Impact Statements Filed December 08,
1997 Through December 12, 1997,
Pursuant to 40 CFR 1506.9.

EIS No. 970470, FINAL EIS, FHW, NC,
Sunset Beach Bridge No. 198 on
Secondary Road NC-1172
Replacement, Over the Atlantic
Intracoastal Waterway, Funding, COE
Section 10 and 404 Permit, Brunswick
County, NC, Due: January 19, 1998,
Contact: Nicholas L. Graf, P.E. (919)
856—4346.

EIS No. 970471, DRAFT EIS, FHW, NH,
Manchester Airport Access Road
Highway Improvement Project,
Bedford-Manchester-Londonderry-
Litchfield-Merrimack, Funding and
NPDES Permit and COE Section 404
Permit, Hillsborough and Rockingham
Counties, NH, Due: February 02, 1998,
Contact: William F. O’Donnell, P.E.
(603) 225-1608.

EIS No. 970472, DRAFT EIS, FHW, VT,
Rutland Transportation Improvement
Project, between US 4 and US 7 in the
City of Rutland and the Towns of
Rutland, Mendon, Clarendon and
Shrewsbury, Funding, EPA Permit
and COE Section 404 Permit, Rutland
County, VT, Due: March 06, 1998,
Contact: Frederick Downs (802) 828—
4433.

EIS No. 970473, DRAFT EIS, UAF, FL,
CA, Evolved Expendable Launch
Vehicle (EELV) Program,
Development, Operation and
Deployment, Proposed Launch
Locations are Cape Canaveral Air
Station (AS), Florida and Vandenberg
Air Force Base (AFB), California,
Federal Permits and Licenses, FL and
CA, Due: February 02, 1998, Contact:
Jonathan D. Farthing (210) 536—3668.

EIS No. 970474, DRAFT EIS, USA, AL,
Fort McClellen (Main Post) Disposal
and Reuse, Implementation, Calhoun,
Cleburne, Randolph, Clay, Talledega,
St. Clair, Etowah and Cherokee
Counties, AL, Due: February 02, 1998,
Contact: Carla Coulson (703) 697—
0225.

EIS No. 970475, DRAFT EIS, USN, CA,
Long Beach Complex Disposal and
Reuse, Implementation, COE Section
10 and 404 Permits, NPDES Permit, in
the City of Long Beach and Los
Angeles County, CA, Due: February
02, 1998, Contact: Melanie Ault (619)
532-4744.

EIS No. 970476, DRAFT EIS, DOE, SC,
Accelerator for Production of Tritium
at the Savannah River Site (DOE/EIS—
0270D), Construction and Operation,
Aiken and Barnwell Counties, SC,
Due: February 02, 1998, Contact:
Andrew R. Gainger 1—-(800)-881—
7292.

EIS No. 970477, FINAL EIS, AFS, MT,
Jericho Salvage Timber Sale,
Implementation, Salvage Treatments
and Temporary Road Construction,
Helena National Forest, Helena
Ranger District, Powell County, MT,
Due: January 19, 1998, Contact: Dan
Mainwaring (406) 449-5490.

EIS No. 970478, DRAFT EIS, FHW, WI,
WI-STH-11 Janesville Bypass (West)
Transportation Improvements,
between Dubuque, lowa, and the
Racine/Kenosha urban area, WI-STH-
11 is the major link to IH-90, Funding
and COE Section 404 Permit, Rock
County, WI, Due: February 27, 1998,
Contact: Richard Madrzak (608) 829—
7510.

EIS No. 970479, FINAL EIS, USA, NJ,
Evans Subpost Disposal and Reuse,
Implementation, Fort Monmouth,
Ocean and Monmouth Counties, NJ,
Due: January 19, 1998, Contact: Ms.
Susan H. Bauer (703) 697-0126.

EIS No. 970480, FINAL EIS, UMC, CA,
Santa Margarita River Flood Control
Project (MILCON P-010) and Basilone
Road Bridge Replacement Project
(MILCON P-030), Construction and
Operation, COE Section 404 Permit,
Camp Pendleton, CA, Due: January
19, 1998, Contact: Vicky K. Taylor
(619) 532-3007.



66624

Federal Register / Vol. 62, No. 244 / Friday, December 19, 1997 / Notices

EIS No. 970481, DRAFT EIS, STB,
Conrail Acquisition (Finance Docket
No. 33388) by CSX Corporation and
CSX Transportation Inc., and Norfolk
Southern Corporation and Norfolk
Southern Railway Company (NS),
Control and Operating Leases and
Agreements, To serve portion of
eastern United States, Due: February
02, 1998, Contact: Michael Dalton
(202) 565-1530.

EIS No. 970482, DRAFT EIS, FTA, FL,
Central Florida Light Rail Transit
System Transportation Improvement
to the North/South Corridor Project,
Locally Preferred Alternative (LPA)
and Minimum Operable Segment
(MQOS), Orange and Seminole
Counties, FL, Due: February 09, 1998,
Contact: J. Anthony Dittmeier (404)
562-3512.

Amended Notices

EIS No. 970433, FINAL EIS, FHW, PA,
US 202 Section 700 Corridor,
Improvements, from PA 63 in
Montgomeryville to the PA-611
Bypass in Doylestown Township,
COE Section 404 Permit and Right-of-
Way, Montgomery and Bucks
Counties, PA, Due: January 30, 1998,
Contact: Ronald W. Carmichael (717)
221-3461. Published FR 11-14-97—
Review Period extended.

Dated: December 16, 1997.
B. Katherine Biggs,

Associate Director, NEPA Compliance
Division, Office of Federal Activities.

[FR Doc. 97-33242 Filed 12-18-97; 8:45 am]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-5937-9]

Investigator-Initiated Grants: Request
for Applications

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of request for
applications.

SUMMARY: This document provides
information on the availability of the
fiscal year 1998 investigator-initiated
grants program announcements, in
which the areas of research interest,
eligibility and submission requirements,
evaluation criteria, and implementation
schedule are set forth. Grants will be
competitively awarded following peer
review.

DATES: Receipt dates vary depending on
the specific research area within the
solicitation and are listed in
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT: U.S.
Environmental Protection Agency,
National Center for Environmental
Research and Quality Assurance
(8703R), 401 M Street SW, Washington
DC 20460, telephone (800) 490-9194.
The complete announcement can be
accessed on the Internet from the EPA
home page: http://www.epa.gov/ncerqa.

SUPPLEMENTARY INFORMATION: In its
Requests for Applications (RFA) the
U.S. Environmental Protection Agency
(EPA) invites research grant
applications in the following areas of
special interest to its mission: (1)
Regional Scale Analysis and
Assessment, (2) Water and Watersheds
(joint with the National Science
Foundation and the U.S. Department of
Agriculture, (3) Technology for a
Sustainable Environment (joint with the
National Science Foundation), (4)
Bioremediation (joint with the
Department of Energy, National Science
Foundation, and Office of Naval
Research), and (5) Ecology and
Oceanography of Harmful Algal Blooms
(ECOHAB) (joint with the National
Oceanographic and Atmospheric
Administration, National Science
Foundation, Office of Naval Research,
U.S. Department of Agriculture, and
National Aeronautics and Space
Administration). Applications must be
received as follows: February 12, 1998,
for topic (1); February 17, 1998, for topic
(3); February 23, 1998, for topic (5);
February 27, 1998, for topic (4); and
April 1, 1998 for topic (2).

The RFAs provide relevant
background information, summarize
EPA’s interest in the topic areas, and
describe the application and review
process.

Contact person for the Regional Scale
Analysis and Assessment RFA and
Water and Watersheds RFA is Barbara
Levinson
(levinson.barbara@epamail.epa.gov),
telephone 202-564-6911; for
Technology for a Sustainable
Environment is Barbara Karn
(karn.barbara@epamail.epa.gov),
telephone 202-564-6824; for
Bioremediation is Robert Menzer
(menzer.robert@epamail.epa.gov),
telephone 202-564-6849, and for
Ecology and Oceanography of Harmful
Algal Blooms is Sheila Rosenthal
(rosenthal.sheila@epamail.epa.gov),
telephone 202-564—-6916.

Dated: December 10, 1997.
Stephen A. Lingle,

Acting Assistant Administrator for Research
and Development.

[FR Doc. 97-33226 Filed 12-18-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-50837; FRL-5761-4]

Receipt of a Notification to Conduct
Small-Scale Field Testing of a
Genetically Engineered Microbial
Pesticide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces receipt
from U.S. Department of Agriculture,
Agricultural Research Service (ARS), in
cooperation with Washington State
University (WSU), of a notification
(71233-NMP-R) of intent to conduct
small-scale field testings involving
species of fluorescent Pseudomonas
bacteria, which have been genetically
engineered to express antimicrobial
genes from similar Pseudomonas
species inhabitating the rhizosphere of
wheat. The Agency has determined that
the application may be of regional and
national significance. Therefore, in
accordance with 40 CFR 172.11(a), the
Agency is soliciting comments on this
application.

DATES: Written comments must be
received on or before January 20, 1998.
ADDRESSES: By mail, submit written
comments to: Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, deliver comments to: Rm. 1132,
CM #2, 1921 Jefferson Davis Highway,
Arlington, VA.

Comments and data may also be
submitted electronically to: opp-
docket@epamail.epa.gov. Follow the
instructions under Unit II. of this
document. No Confidential Business
Information (CBI) should be submitted
through e-mail.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
will be included in the public docket by
EPA without prior notice. The public
docket is available for public inspection
in Rm. 1132 at the Virginia address
given above, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays.
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FOR FURTHER INFORMATION CONTACT:
William R. Schneider, PM 90,
Biopesticides and Pollution Prevention
Division (7511W), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: 5th floor
CS1 2800 Crystal Drive, Arlington, VA,
(703) 308-8683, e-mail:
schneider.william@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

l. Background

Notice of receipt of this notification
does not imply a decision by the Agency
on this notification.

These small-scale field tests are
designed to evaluate fluorescent
Pseudomonas strains that are able to
control the plant pathogens that cause
the following diseases in wheat: take-all,
Rhizoctonia root rot, and Pythium root
rot. The bacteria will be applied to the
seeds prior to planting. In accordance
with 40 CFR 172.3, these small-scale
field tests will be conducted on a
cumulative total of no more than 10
acres of land and any food or feed crops
will be destroyed. Each test site will
include a containment border such as a
20 foot wide unplanted area, fallow-
field, or sod-berm, and will be direct-
seeded in accordance with no-till
practices to reduce or eliminate run-off
of water from the site. The genetically-
modified construct and the naturally-
occuring wild type parental control
strain will have been selected for a
rifampicin-resistance marker gene to
facilitate monitoring.

The object of the genetic
manipulations is to combine: (1) The
properties of Pseudomonas isolates that
produce efficacious levels of antibiotics
effective against the microorganisms
that cause wheat diseases with (2) other
Pseudomonas isolates that colonize
wheat roots well. The antibiotic genes
will be stably inserted into the
chromosome of the recipient strain and
both the recipient and the donor strains
will be fluorescent pseudomonads. For
example, in the proposed 1997 tests, the
genes for phenazine-1-carboxylate from
Pseudomonas fluorescens 2-79, isolated
from wheat, were transfered into the
chromosome of Pseudomonas
fluorescens Q8R1-96, which is a better
wheat root colonizer than strain 2-79.
The plasmid used to introduce the
phzA, -B, -C, -D, -E, -F, and -G genes is
not maintained by the recipient strain
and, thus, is eliminated, leaving the
phenazine biosynthetic genes in the
Q8R1-06 chromosome.

Following the review of the ARS/
WSU notification and any comments
received in response to this notice, EPA

may approve the tests, ask for additional
data, require additional modifications to
the test protocols, or require EUP
applications to be submitted. In
accordance with 40 CFR 172.50, under
no circumstances shall the proposed
tests proceed until the submitters have
received notice from EPA of its approval
of such tests.

I1. Public Record and Electronic
Submissions

The official record for this notice, as
well as the public version, has been
established for this notice under docket
control number “OPP-50857"
(including comments and data
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The official
record is located at the Virginia address
in “ADDRESSES” at the beginning of
this document.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comment and data will
also be accepted on disks in
Wordperfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the docket control number “OPP-—
50837.” Electronic comments on this
document may be filed online at many
Federal Depository Libraries.

List of Subjects
Environmental protection.
Dated: December 15, 1997.

Kathleen D. Knox,

Acting Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.

[FR Doc. 97-33228 Filed 12-18-97; 9:30 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-30444; FRL-5761-1]
Novartis Seeds, Inc.; Application to
Register a Pesticide Product

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces receipt
of an application to register a plant
pesticide containing an active
ingredient involving a changed use
pattern of the product pursuant to the
provisions of section 3(c)(4) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended.
DATES: Written comments must be
submitted by January 20, 1998.
ADDRESSES: By mail, submit written
comments identified by the document
control number [OPP-30444] and the
file symbols to: Public Information and
Records Integrity Branch (7502C),
Information Resources and Services
Division, Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring comments to:
Environmental Protection Agency, Rm.
1132, CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA.

Comments and data may also be
submitted electronically to: opp-
docket@epamail.epa.gov. Follow the
instructions under “SUPPLEMENTARY
INFORMATION.” No Confidential
Business Information (CBI) should be
submitted through e-mail.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
will be included in the public docket by
EPA without prior notice. The public
docket is available for public inspection
in Rm. 1132 at the Virginia address
given above, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays.

FOR FURTHER INFORMATION CONTACT: By
mail: Michael Mendelsohn, Regulatory
Action Leader, Biopesticides and
Pollution Prevention Division (7511W),
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. CS51B6, Westfield Building North
Tower, 2800 Crystal Drive, Arlington,
VA 22202, (703) 308-8715; e-mail:
mendelsohn.mike@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
received an application from Novartis
Seeds, Inc., 3054 Cornwallis Road, P.O.
Box 12257, Research Triangle Park, NC
27709-2257, to amend the plant
pesticide Bacillus thuringiensis
European Corn Borer Control Protein
(EPA Registration Number 66736-1)
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containing the active ingredient Bacillus
thuringiensis CrylA(b) delta-endotoxin
and the genetic material necessary for
its production (pCIB4431 in corn) at
0.0001-0.0018 percent, which involves a
changed use pattern of the product. This
product is proposed for use on popcorn
to be added to its presently registered
use on field corn pursuant to the
provision of section 3(c)(4) of FIFRA.
Notice of receipt of the application does
not imply a decision by the Agency on
the application.

Notice of approval or denial of an
application to register a pesticide
product will be announced in the
Federal Register. The procedure for
requesting data will be given in the
Federal Register if an application is
approved.

Comments received within the
specified time period will be considered
before a final decision is made;
comments received after the time
specified will be considered only to the
extent possible without delaying
processing of the application.

The official record for this notice, as
well as the public version, has been
established for this notice under docket
number [OPP-30444] (including
comments and data submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBlI, is available
for inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The official notice record is
located at the address in “ADDRESSES”
at the beginning of this document.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comment and data will
also be accepted on disks in
Wordperfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the docket control number [OPP—
30444]. Electronic comments on this
notice may be filed online at many
Federal Depository Libraries.

Written comments filed pursuant to
this notice, will be available in the
Public Information and Records
Integrity Branch, Information Resources
and Services Division at the address
provided, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding
holidays. It is suggested that persons
interested in reviewing the application
file, telephone this office at (703-305—

5805) to ensure that the file is available
on the date of intended visit.

Authority: 7 U.S.C. 136.

List of Subjects

Environmental protection, Pesticides
and pest, Product registration.
Dated: December 8, 1997.

Kathleen D. Knox,

Acting Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.

[FR Doc. 97-33229 Filed 12-18-97; 9:30 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY
[FRL-5937-3]

Lindsley Lumber Site/Tifton, Georgia;
Notice of Proposed Settlement

AGENCY: Environmental Protection
Agency.

ACTION: Notice of proposed settlement.

SUMMARY: Under section 122(h)(1) of the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA), the Environmental
Protection Agency (EPA) has proposed
to settle claims for response costs at the
Lindsley Lumber Site (Site) located in
Dania, Florida, with Lone Star
Industries, Inc./Lone Star Building
Centers (Eastern), Inc. EPA will consider
public comments on the proposed
settlement for thirty days. EPA may
withdraw from or modify the proposed
settlement should such comments
disclose facts or considerations which
indicate the proposed settlement is
inappropriate, improper, or inadequate.
Copies of the proposed settlement are
available from: Ms. Paula V. Batchelor,
U.S. Environmental Protection Agency,
Region 1V, Program Services Branch,
Waste Management Division, 61 Forsyth
Street, SW., Atlanta, Georgia 30303,
(404) 562-8887.

Written comment may be submitted to
Mr. Greg Armstrong at the above
address within 30 days of the date of
publication.

Dated: December 5, 1997.

Jewell Harper,

Deputy Director.

[FR Doc. 97-33224 Filed 12-18-97; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPPTS-42197B; FRL-5763-1]

Enforceable Consent Agreement
Development for Ethylene Dichloride;
Solicitation of Interested Parties and
Notice of Public Meeting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA is soliciting interested
parties who want to monitor or
participate in negotiations on an
enforceable consent agreement (ECA)
concerning the use of pharmacokinetics
(PK) studies and mechanistic data to
help meet testing requirements for
ethylene dichloride (CAS No. 107-06—
02) in the proposed hazardous air
pollutants (HAPS) test rule. In addition,
EPA invites all interested parties to
attend a public meeting to initiate
negotiations on the ECA for ethylene
dichloride.

DATES: EPA must receive written
notification requesting designation as an
interested party for ethylene dichloride
on or before January 9, 1998. Those
persons who identify themselves as
interested parties for ethylene
dichloride may submit written
comments to EPA on the PK proposal
for this chemical, on EPA’s preliminary
technical analysis, and on other
materials in the docket for the proposed
HAPs test rule, that relate to the ECA
process for this chemical by January 9,
1998.

The public meeting is scheduled from
10 a.m. to 2 p.m. on January 12, 1998.
ADDRESSES: Each comment must bear
the docket control number, OPPTS—
42197B. All comments should be sent in
triplicate to: OPPT Document Control
Officer (7407), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 401 M St., SW., Rm.
G-099, East Tower, Washington, DC
20460.

EPA will address these comments at
the public meeting.

Comments and data may also be
submitted electronically to:
oppt.ncic@epamail.epa.gov. following
the instructions under Unit VI. of this
document. No Confidential Business
Information (CBI) should be submitted
through e-mail.

All comments which contain
information claimed as CBI must be
clearly marked as such. Three sanitized
copies of any comments containing
information claimed as CBI must also be
submitted and will be placed in the
public record for this document.
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Persons submitting information any
portion of which they believe is entitled
to treatment as CBI by EPA must assert
a business confidentiality claim in
accordance with 40 CFR 2.203(b) for
each such portion. This claim must be
made at the time that the information is
submitted to EPA. If a submitter does
not assert a confidentiality claim at the
time of submission, EPA will make the
information available to the public
without further notice to the submitter.

The public meeting will be held at
EPA Headquarters, 401 M St., SW.,
Washington, DC in the EPA Conference
Center, North Conference Area in Room
1.

FOR FURTHER INFORMATION CONTACT: For
additional information: Susan B. Hazen,
Director, Environmental Assistance
Division (7408), Rm. ET-543B, Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone: (202) 554-1404, TDD: (202)
554-0551; e-mail address: TSCA-
Hotline@epamail.epa.gov.

For technical information: Richard W.
Leukroth, Jr., Project Manager, Chemical
Control Division (7405), Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone: (202) 260-0321; fax: (202)
260-8850; e-mail address:
leukroth.rich@epamail.epa.gov.

SUPPLEMENTARY INFORMATION:
l. Electronic Availability

Internet: Electronic copies of this
document and various support
documents are available from the EPA
Home Page at the Federal Register
—Environmental Documents entry for
this document under *‘Laws and
Regulations” (http://www.epa.gov/
fedrgstr/EPA-TOX/1997/).

I1. Background

EPA proposed health effects testing
under section 4(a) of the Toxic
Substances Control Act (TSCA) on June
26, 1996, for a number of HAPs
chemicals (61 FR 33178) (FRL-4869-1).
As indicated in the proposed HAPs test
rule, EPA would use the data obtained
from testing to implement several
provisions of section 112 of the Clean
Air Act (CAA), including the
determination of residual risk, the
estimation of the risks associated with
accidental releases of chemicals, and
determinations whether substances
should be removed from the CAA
section 112(b)(1) list of hazardous air
pollutants (delisting). The data also
would be used by other Federal agencies
(e.g. Agency for Toxic Substances and

Disease Registry (ATSDR), National
Institute of Occupational Safety and
Health (NIOSH), Occupational Safety
and Health Administration (OSHA), and
Consumer Product Safety Commission
(CPSQ)) in assessing chemical risks and
in taking appropriate actions within
their programs.

In the proposed HAPs test rule, EPA
invited the submission of proposals for
pharmacokinetics (PK) studies for the
HAPs chemicals, which could provide
the basis for negotiation of ECAs. These
PK studies would be used to inform
EPA about the use of route-to-route
extrapolation of toxicity data from
routes other than inhalation to predict
the effects of inhalation exposure, as an
alternative to testing proposed under the
HAPs test rule. EPA received a PK
proposal for ethylene dichloride from
the HAP Task Force on November 25,
1996. Based on the PK proposal
received for ethylene dichloride, the
Agency developed a preliminary
technical analysis. A copy of this
preliminary technical analysis was sent
to the HAP Task Force on June 26, 1997.
The HAP Task Force reviewed EPA’s
analysis and notified EPA on July 31,
1997, that it has a continued interest in
pursuing the ECA process. A copy of the
PK proposal, the EPA preliminary
technical analysis and related materials
is contained in the public record for this
ECA process. These materials will be
used during discussions at the
negotiating meeting. EPA has decided to
proceed with the ECA process for
ethylene dichloride and is providing
public notice that the Agency is hereby
initiating the procedures for ECA
negotiations for the HAP chemical,
ethylene dichloride. The procedures for
ECA negotiations are described at 40
CFR 790.22(b). EPA intends to publish,
as appropriate, additional Federal
Register documents to solicit interested
parties and announce public meetings
for other HAPs chemicals for which PK
proposals were submitted.

The proposed HAPs test rule, and the
ECA negotiations on chemicals included
in the proposed rule are separate and
parallel activities. While the Agency’s
objective of obtaining data could be
accomplished by either activity, EPA
recognizes that the final testing program
performed by industry may differ
depending on whether it is
accomplished under the final HAPs test
rule or via the ECA process. During the
course of ECA negotiations, additional
information may be brought forward
that could cause the Agency to re-
evaluate the nature of the testing
requirements as stated in the proposed
HAPs test rule. This could result in the
development of an ECA that would

fulfill the Agency’s data needs in ways
not stated in the proposed HAPSs test
rule. It is therefore essential for all
interested parties to recognize these
differences at the outset and respond
accordingly within the framework of
these two separate and parallel
activities. Comments on the proposed
HAPs test rule must be submitted under
docket control number, OPPTS—42187A,
as described in the proposed HAPs test
rule published on June 26, 1996, and
will be addressed by EPA via the
rulemaking process, which is separate
and distinct from the ECA process.
Participation in the ECA process is
described in Units Il. through IV. of this
preamble.

Negotiations on developing an ECA
for the HAP chemical, ethylene
dichloride, will focus on the use of PK
studies and mechanistic data to help
meet testing requirements for ethylene
dichloride. In addition, discussion will
include the adequacy of the available
data base to be used for extrapolation to
obtain the data needs identified for
ethylene dichloride in the proposed
HAPs test rule. The objective of the ECA
process is to conclude an ECA that will
set in place an industry-sponsored
testing program that will adequately
address EPA’s data needs for ethylene
dichloride.

I11. Identification of Interested Parties

EPA is soliciting interested parties to
monitor or participate in testing
negotiations on an ECA for ethylene
dichloride. The HAP Task Force, the
submitter of the PK proposal for
ethylene dichloride, and the member
companies of the HAP Task Force are
already considered interested parties
and do not need to respond to this
document. Additionally, any persons
who respond to this document on or
before January 9, 1998 will be given the
status of interested parties. Interested
parties must respond in writing to the
address specified in the “ADDRESSES”
at the beginning of this document.
These interested parties will not incur
any obligations by being so designated.
Negotiations will be conducted in one
or more meetings open to the public.
The negotiation time schedule for
ethylene dichloride will be established
at the first negotiation meeting and will
not exceed a period of 4 months from
the initial meeting. If an ECA is not
established in principle within this
timeframe and EPA does not choose to
extend the negotiation time period,
negotiations will be terminated and
testing will be required under the final
HAPs test rule. If the testing from the
ECA does not meet the Agency’s needs,
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EPA reserves the right to enter into
rulemaking.

V. Public Participation in Negotiations

Under EPA regulations, the Agency is
required to provide the public with an
opportunity to comment on and
participate in the development of ECAs.
The procedural rule for ECAs (40 CFR
part 790) contains provisions to ensure
that the views of interested parties are
taken into account during the ECA
process.

Individuals and groups who respond
to this document will have the status of
interested parties. All negotiating
meetings for the development of this
ECA for ethylene dichloride will be
open to the public and minutes of each
meeting will be prepared by EPA and
placed in the public docket for this ECA
process. The Agency will advise
interested parties of meeting dates and
make available meeting minutes, testing
proposals, background documents, and
other materials exchanged at or
prepared for negotiating meetings.
Where tentative agreement is reached on
an acceptable testing program, a draft
ECA will be made available for
comment by interested parties and, if
necessary, EPA will hold a public
meeting to discuss any comments that
have been received and determine
whether revisions to the ECA are
appropriate. EPA will not reimburse
costs incurred by non-EPA participants
in this ECA negotiation process.

ECAs will only be concluded where
an agreement can be obtained which is
satisfactory to the Agency,
manufacturers or processors who are
potential test sponsors, and other
interested parties, concerning the need
for and scope of testing. In the absence
of an ECA, EPA reserves the right to
proceed with rulemaking.

A. The Agency will not enter into an
ECA if either:

1. EPA and affected manufacturers or
processors cannot reach an agreement
on the provisions of the ECA; or

2. The draft ECA is considered
inadequate by other interested parties
who have submitted timely written
objections to the draft ECA.

B. EPA may reject these objections if
the Agency concludes either that:

1. They are not made in good faith;

2. They are untimely;

3. They are not related to the
adequacy of the proposed testing
program or other features of the
agreement that may affect EPA’s ability
to fulfill the goals and purposes of
TSCA; or

4. They are not accompanied by a
specific explanation of the grounds on

which the draft agreement is considered
objectionable.

EPA will prepare an explanation of
the basis for each ECA. The explanatory
document will summarize the
agreement (including the required
testing), explain the objectives of the
testing, and outline the chemical’s use
and exposure characteristics. The
document, which will also announce
the availability of the ECA, will be
published in the Federal Register.

V. Proposal of Export Notification
Requirements for Ethylene Dichloride

EPA intends to publish a proposed
rule in an upcoming Federal Register
document to require export notification
by all persons who export or intend to
export ethylene dichloride under TSCA
section 12(b) upon the successful
conclusion of an ECA for ethylene
dichloride.

VI. Public Record and Electronic
Submissions

As described above, ethylene
dichloride is listed as a chemical that
would be subject to testing requirements
under the proposed HAPs test rule. This
ECA negotiation process and the
proposed rule, are separate and parallel
activities. The official record for this
ECA action, including the public
version, has been established under
docket control number OPPTS-42197B
(including comments and data
submitted electronically as described
below). The official record for this
document also includes all material and
submissions filed under docket control
number OPPTS-42187A; FRL-4869-1,
the record for the proposed HAPs test
rule, and all materials and submissions
filed under docket control number
OPPTS-42187B; FRL-4869-1, the
record for the receipt of alternative
testing proposals for developing ECAs
for HAPs chemicals.

The official record for this document,
including the public version, which
does not include any information
claimed as CBI, has been established for
this document under docket control
number OPPTS—42197B. The public
version of this record is available for
inspection from 12 noon to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
the TSCA Nonconfidential Information
Center, Rm. NE B-607, 401 M St., SW.,
Washington, DC 20460.

Electronic comments can be sent
directly to EPA at:

oppt.ncic@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form

of encryption. Comments and data will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the docket control number, OPPTS—
42197B. Electronic comments on this
document may be filed online at many
Federal Depository Libraries.

The record contains the following
information:

A. Federal Register notices/EPA
documents pertaining to this notice
consisting of:

1. “Proposed Test Rule for Hazardous
Air Pollutants; Proposed Rule” (61 FR
33178, June 26, 1996).

B. PK proposal materials consisting
of:

1. HAP Task Force, “Proposal for
Pharmacokinetics Study of Ethylene
Dicholoride” (November 22, 1996) and
cover letter (November 25, 1996).

2. U.S. EPA, “Preliminary EPA
Technical Analysis of Proposed
Industry Pharmacokinetics (PK) Strategy
for Ethylene Dichloride’ and cover
letter (June 26, 1997).

List of Subjects

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: December 17, 1997.

Charles M. Auer,

Director, Chemical Control Division, Office
of Pollution Prevention and Toxics.

[FR Doc. 97-33328 Filed 12—-18-97; 8:45 am]
BILLING CODE 6065-50-F

ENVIRONMENTAL PROTECTION
AGENCY

[OPPTS-42198B; FRL-5763-2]

Enforceable Consent Agreement
Development for 1,1,2-Trichloroethane;
Solicitation of Interested Parties and
Notice of Public Meeting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA is soliciting interested
parties who want to monitor or
participate in negotiations on an
enforceable consent agreement (ECA)
concerning the use of pharmacokinetics
(PK) studies and mechanistic data to
help meet testing requirements for 1,1,2-
trichloroethane (CAS No. 79-00-5) in
the proposed hazardous air pollutants
(HAPs) test rule. In addition, EPA
invites all interested parties to attend a
public meeting to initiate negotiations
on the ECA for 1,1,2-trichloroethane.
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DATES: EPA must receive written
notification requesting designation as an
interested party for 1,1,2-trichloroethane
on or before January 9, 1998. Those
persons who identify themselves as
interested parties for 1,1,2-
trichloroethane may submit written
comments to EPA on the PK proposal
for this chemical, on EPA’s preliminary
technical analysis, and on other
materials in the docket for the proposed
HAPs test rule, that relate to the ECA
process for this chemical by January 9,
1998.

The public meeting is scheduled from
8 a.m. to 10 a.m. on January 12, 1998.

ADDRESSES: Each comment must bear
the docket control number, OPPTS—
42198B. All comments should be sent in
triplicate to: OPPT Document Control
Officer (7407), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 401 M St., SW., Rm.
G-099, East Tower, Washington, DC
20460.

EPA will address these comments at
the public meeting.

Comments and data may also be
submitted electronically to:
oppt.ncic@epamail.epa.gov. following
the instructions under Unit VI. of this
document. No Confidential Business
Information (CBI) should be submitted
through e-mail.

All comments which contain
information claimed as CBI must be
clearly marked as such. Three sanitized
copies of any comments containing
information claimed as CBI must also be
submitted and will be placed in the
public record for this document.
Persons submitting information any
portion of which they believe is entitled
to treatment as CBI by EPA must assert
a business confidentiality claim in
accordance with 40 CFR 2.203(b) for
each such portion. This claim must be
made at the time that the information is
submitted to EPA. If a submitter does
not assert a confidentiality claim at the
time of submission, EPA will make the
information available to the public
without further notice to the submitter.

The public meeting will be held at
EPA Headquarters, 401 M St., SW.,
Washington, DC in the EPA Conference
Center, North Conference Area in Room
1.

FOR FURTHER INFORMATION CONTACT: For
additional information: Susan B. Hazen,
Director, Environmental Assistance
Division (7408), Rm. ET-543B, Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone: (202) 554-1404, TDD: (202)
554-0551; e-mail address: TSCA-
Hotline@epamail.epa.gov.

For technical information: Richard W.
Leukroth, Jr., Project Manager, Chemical
Control Division (7405), Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone: (202) 260-0321; fax: (202)
260-8850; e-mail address:
leukroth.rich@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

I. Electronic Availability

Internet: Electronic copies of this
document and various support
documents are available from the EPA
Home Page at the Federal Register
—Environmental Documents entry for
this document under “‘Laws and
Regulations” (http://www.epa.gov/
fedrgstr/EPA-TOX/1997/).

11. Background

EPA proposed health effects testing
under section 4(a) of the Toxic
Substances Control Act (TSCA) on June
26, 1996, for a number of HAPs
chemicals (61 FR 33178) (FRL-4869-1).
As indicated in the proposed HAPs test
rule, EPA would use the data obtained
from testing to implement several
provisions of section 112 of the Clean
Air Act (CAA), including the
determination of residual risk, the
estimation of the risks associated with
accidental releases of chemicals, and
determinations whether substances
should be removed from the CAA
section 112(b)(1) list of hazardous air
pollutants (delisting). The data also
would be used by other Federal agencies
(e.g. Agency for Toxic Substances and
Disease Registry (ATSDR), National
Institute of Occupational Safety and
Health (NIOSH), Occupational Safety
and Health Administration (OSHA), and
Consumer Product Safety Commission
(CPSCQ)) in assessing chemical risks and
in taking appropriate actions within
their programs.

In the proposed HAPs test rule, EPA
invited the submission of proposals for
pharmacokinetics (PK) studies for the
HAPs chemicals, which could provide
the basis for negotiation of ECAs. These
PK studies would be used to inform
EPA about the use of route-to-route
extrapolation of toxicity data from
routes other than inhalation to predict
the effects of inhalation exposure, as an
alternative to testing proposed under the
HAPs test rule. EPA received a PK
proposal for 1,1,2-trichloroethane from
the HAP Task Force on November 25,
1996. Based on the PK proposal
received for 1,1,2-trichloroethane, the
Agency developed a preliminary
technical analysis. A copy of this
preliminary technical analysis was sent
to the HAP Task Force on June 26, 1997.

The HAP Task Force reviewed EPA’s
analysis and notified EPA on July 31,
1997, that it has a continued interest in
pursuing the ECA process. A copy of the
PK proposal, the EPA preliminary
technical analysis and related materials
is contained in the public record for this
ECA process. These materials will be
used during discussions at the
negotiating meeting. EPA has decided to
proceed with the ECA process for 1,1,2-
trichloroethane and is providing public
notice that the Agency is hereby
initiating the procedures for ECA
negotiations for the HAP chemical,
1,1,2-trichloroethane. The procedures
for ECA negotiations are described at 40
CFR 790.22(b). EPA intends to publish,
as appropriate, additional Federal
Register documents to solicit interested
parties and announce public meetings
for other HAPs chemicals for which PK
proposals were submitted.

The proposed HAPs test rule, and the
ECA negotiations on chemicals included
in the proposed rule are separate and
parallel activities. While the Agency’s
objective of obtaining data could be
accomplished by either activity, EPA
recognizes that the final testing program
performed by industry may differ
depending on whether it is
accomplished under the final HAPs test
rule or via the ECA process. During the
course of ECA negotiations, additional
information may be brought forward
that could cause the Agency to re-
evaluate the nature of the testing
requirements as stated in the proposed
HAPs test rule. This could result in the
development of an ECA that would
fulfill the Agency’s data needs in ways
not stated in the proposed HAPs test
rule. It is therefore essential for all
interested parties to recognize these
differences at the outset and respond
accordingly within the framework of
these two separate and parallel
activities. Comments on the proposed
HAPs test rule must be submitted under
docket control number, OPPTS—-42187A,
as described in the proposed HAPs test
rule published on June 26, 1996, and
will be addressed by EPA via the
rulemaking process, which is separate
and distinct from the ECA process.
Participation in the ECA process is
described in Units Il. through V. of this
preamble.

Negotiations on developing an ECA
for the HAP chemical, 1,1,2-
trichloroethane, will focus on the use of
PK studies and mechanistic data to help
meet testing requirements for 1,1,2-
trichloroethane. In addition, discussion
will include the adequacy of the
available data base to be used for
extrapolation to obtain the data needs
identified for 1,1,2-trichloroethane in
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the proposed HAPs test rule. The
objective of the ECA process is to
conclude an ECA that will set in place
an industry-sponsored testing program
that will adequately address EPA’s data
needs for 1,1,2-trichloroethane.

I11. Identification of Interested Parties

EPA is soliciting interested parties to
monitor or participate in testing
negotiations on an ECA for 1,1,2-
trichloroethane. The HAP Task Force,
the submitter of the PK proposal for
1,1,2-trichloroethane, and the member
companies of the HAP Task Force are
already considered interested parties
and do not need to respond to this
document. Additionally, any persons
who respond to this document on or
before January 9, 1998 will be given the
status of interested parties. Interested
parties must respond in writing to the
address specified in the “ADDRESSES”
at the beginning of this document.
These interested parties will not incur
any obligations by being so designated.
Negotiations will be conducted in one
or more meetings open to the public.
The negotiation time schedule for 1,1,2-
trichloroethane will be established at
the first negotiation meeting and will
not exceed a period of 4 months from
the initial meeting. If an ECA is not
established in principle within this
timeframe and EPA does not choose to
extend the negotiation time period,
negotiations will be terminated and
testing will be required under the final
HAPs test rule. If the testing from the
ECA does not meet the Agency’s needs,
EPA reserves the right to enter into
rulemaking.

IV. Public Participation in Negotiations

Under EPA regulations, the Agency is
required to provide the public with an
opportunity to comment on and
participate in the development of ECAs.
The procedural rule for ECAs (40 CFR
part 790) contains provisions to ensure
that the views of interested parties are
taken into account during the ECA
process.

Individuals and groups who respond
to this document will have the status of
interested parties. All negotiating
meetings for the development of this
ECA for 1,1,2-trichloroethane will be
open to the public and minutes of each
meeting will be prepared by EPA and
placed in the public docket for this ECA
process. The Agency will advise
interested parties of meeting dates and
make available meeting minutes, testing
proposals, background documents, and
other materials exchanged at or
prepared for negotiating meetings.
Where tentative agreement is reached on
an acceptable testing program, a draft

ECA will be made available for
comment by interested parties and, if
necessary, EPA will hold a public
meeting to discuss any comments that
have been received and determine
whether revisions to the ECA are
appropriate. EPA will not reimburse
costs incurred by non-EPA participants
in this ECA negotiation process.

ECAs will only be concluded where
an agreement can be obtained which is
satisfactory to the Agency,
manufacturers or processors who are
potential test sponsors, and other
interested parties, concerning the need
for and scope of testing. In the absence
of an ECA, EPA reserves the right to
proceed with rulemaking.

A. The Agency will not enter into an
ECA if either:

1. EPA and affected manufacturers or
processors cannot reach an agreement
on the provisions of the ECA; or

2. The draft ECA is considered
inadequate by other interested parties
who have submitted timely written
objections to the draft ECA.

B. EPA may reject these objections if
the Agency concludes either that:

1. They are not made in good faith;

2. They are untimely;

3. They are not related to the
adequacy of the proposed testing
program or other features of the
agreement that may affect EPA’s ability
to fulfill the goals and purposes of
TSCA,; or

4. They are not accompanied by a
specific explanation of the grounds on
which the draft agreement is considered
objectionable.

EPA will prepare an explanation of
the basis for each ECA. The explanatory
document will summarize the
agreement (including the required
testing), explain the objectives of the
testing, and outline the chemical’s use
and exposure characteristics. The
document, which will also announce
the availability of the ECA, will be
published in the Federal Register .

V. Proposal of Export Notification
Requirements for 1,1,2-trichloroethane

EPA intends to publish a proposed
rule in an upcoming Federal Register
document to require export notification
by all persons who export or intend to
export 1,1,2-trichloroethane under
TSCA section 12(b) upon the successful
conclusion of an ECA for 1,1,2-
trichloroethane.

V1. Public Record and Electronic
Submissions

As described above, 1,1,2-
trichloroethane is listed as a chemical
that would be subject to testing
requirements under the proposed HAPs

test rule. This ECA negotiation process
and the proposed rule, are separate and
parallel activities. The official record for
this ECA action, including the public
version, has been established under
docket control number OPPTS-42198B
(including comments and data
submitted electronically as described
below). The official record for this
document also includes all material and
submissions filed under docket control
number OPPTS-42187A; FRL-4869-1,
the record for the proposed HAPs test
rule, and all materials and submissions
filed under docket control number
OPPTS-42187B; FRL-4869-1, the
record for the receipt of alternative
testing proposals for developing ECAs
for HAPs chemicals.

The official record for this document,
including the public version, which
does not include any information
claimed as CBI, has been established for
this document under docket control
number OPPTS-42198B. The public
version of this record is available for
inspection from 12 noon to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
the TSCA Nonconfidential Information
Center, Rm. NE B-607, 401 M St., SW.,
Washington, DC 20460.

Electronic comments can be sent

directly to EPA at:
oppt.ncic@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comments and data will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the docket control number, OPPTS—
42198B. Electronic comments on this
document may be filed online at many
Federal Depository Libraries.

The record contains the following
information:

A. Federal Register notices/EPA
documents pertaining to this notice
consisting of:

1. “Proposed Test Rule for Hazardous
Air Pollutants; Proposed Rule” (61 FR
33178, June 26, 1996).

B. PK proposal materials consisting
of:

1. HAP Task Force, “Proposal for
Pharmacokinetics Study of 1,1,2-
Trichloroethane” (November 22, 1996)
and cover letter (November 25, 1996).

2. U.S. EPA, “Preliminary EPA
Technical Analysis of Proposed
Industry Pharmacokinetics (PK) Strategy
for 1,1,2-Trichloroethane™ and cover
letter (June 26, 1997).
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List of Subjects

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: December 17, 1997.

Charles M. Auer,

Director, Chemical Control Division, Office
of Pollution Prevention and Toxics.

[FR Doc. 97-33329 Filed 12-18-97; 8:45 am]
BILLING CODE 6065-50-F

FEDERAL MARITIME COMMISSION

Ocean Freight Forwarder License
Applicants

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission
applications for licenses as ocean freight
forwarders pursuant to section 19 of the
Shipping Act of 1984 (46 U.S.C. app.
1718 and 46 CFR 510).

Persons knowing of any reason why
any of the following applicants should
not receive a license are requested to
contact the Office of Freight Forwarders,
Federal Maritime Commission,
Washington, D.C. 20573.

Prem International, Inc., 7225 N.W. 25th
Street, Suite 203, Miami, FL 33122,
Officers: Hugo Pedro Kelly, President,
Sergio Barci, Vice President

UT Freight Forwarders Ltd., 161-15
Rockaway Blvd., Jamaica, NY 11434,
Officers: John Hwang, President, Lisa
Cho, Secretary

Triton Forwarding, Inc., 3080 Bristol
Street, Suite 610, Costa Mesa, CA
92626, Officers: Anthony G. Khamis,
Director, Leonard Yanovsky, Director

Interamericas Consulting Import Export
Inc., 22716 SW 65 Way, Boca Raton,
FL 33428, Officer: Iracema V.S.
Heidal, President.

Dated: December 15, 1997.

Ronald D. Murphy,

Assistant Secretary.

[FR Doc. 97-33121 Filed 12—-18-97; 8:45 am]

BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,

pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act.
Unless otherwise noted, nonbanking
activities will be conducted throughout
the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than January 15,
1998.

A. Federal Reserve Bank of Dallas
(Genie D. Short, Vice President) 2200
North Pearl Street, Dallas, Texas 75201-
2272:

1. Industry Bancshares, Inc., Industry,
Texas; to acquire 100 percent of the
voting shares of Citizens State Bank,
Buffalo, Texas.

B. Federal Reserve Bank of San
Francisco (Pat Marshall, Manager of
Analytical Support, Consumer
Regulation Group) 101 Market Street,
San Francisco, California 94105-1579:

1. New Century Financial
Corporation, Spokane, Washington; to
become a bank holding company by
acquiring 100 percent of the voting
shares of New Century Bank (in
organization), Spokane, Washington.

Board of Governors of the Federal Reserve
System, December 16, 1997.

Jennifer J. Johnson,

Deputy Secretary of the Board.

[FR Doc. 97-33201 Filed 12-18-97; 8:45 am]
BILLING CODE 6210-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
Advisory Committee Information Line

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) has changed its
procedure for accessing the Advisory
Committee Information Line (the
information line) concerning those
advisory committees under the purview
of the Center for Biologics Evaluation
and Research (CBER). CBER has
assigned a separate 5-digit code to each
of its advisory committees.

FOR FURTHER INFORMATION CONTACT:
Donna M. Combs, Committee
Management Office (HFA-306), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-827—-
4820.

SUPPLEMENTARY INFORMATION: The
information line provides the public
with access to the most current
information available on upcoming FDA
advisory committee meetings, guidance
for making an oral presentation during
the open public hearing portion of an
advisory committee meeting, and
procedures for obtaining copies of
transcripts of advisory committee
meetings. The information line can be
accessed by dialing 1-800-741-8138 or
301-443-0572. Each advisory
committee has been assigned a 5-digit
code on the information line that
enables the public to obtain information
about a particular advisory committee
by using that code. This 5-digit code
appears in each individual notice of a
meeting. Information provided is
preliminary and may change before a
meeting is held. The information line
will be updated when such changes are
made. The following is a list of CBER’s
advisory committees and the 5-digit
code assigned to each advisory
committee:

Committee name Code
Allergenic Products AdVISOrY COMIMILEEE .........coiiuiiiiiiiieiiiiee et te e ettt e ettt e e sie e e s sbe e e e s be e e e abeeesasbeeesanneeeaneeeaannes 12388
Biological Response Modifiers Advisory Committee 12389
Blood Products AdViSOry COMMUITEE ......cccuiieiiiieeiiieesiiieesitee e st e e s steeeessee e e esteeessnteeesseaeesnseeeeasseeesnnneeesneeeesns 19516
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Committee name Code
Vaccines and Related Biological Products AdVisory COMMItIEE .........cccovciiiiiiiiiiiiiiiiieie e 12391
Transmissible Spongiform Encephalopathies AdvisSory COMMILIEE ..........ccoeveeiiiiiieiiieniie e 12392

Dated: December 11, 1997.
Michael A. Friedman,
Deputy Commissioner for Operations.
[FR Doc. 97-33097 Filed 12-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 97N-0503]

Agency Information Collection
Activities: Proposed Collection

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing an
opportunity for public comment on the
proposed collection of certain
information by the agency. Under the
Paperwork Reduction Act of 1995 (the
PRA), Federal agencies are required to
publish notice in the Federal Register
concerning each proposed collection of
information, including each proposed
reinstatement of an existing collection
of information, and to allow 60 days for
public comment in response to the
notice. This notice solicits comments on
requirements for submission of a new
animal drug application (NADA).
DATES: Submit written comments on the
collection of information by February
17, 1998.

ADDRESSES: Submit written comments
on the collection of information to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857. All comments
should be identified with the docket
number found in brackets in the
heading of this document.

FOR FURTHER INFORMATION CONTACT:
Denver Presley, Office of Information
Resources Management (HFA-250),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-1686.

SUPPLEMENTARY INFORMATION: Under the
PRA (44 U.S.C. 3501-3520), Federal
agencies must obtain approval from the
Office of Management and Budget
(OMB) for each collection of
information they conduct or sponsor.
“Collection of information” is defined
in 44 U.S.C. 3502(3) and 5 CFR
1320.3(c) and includes agency requests
or requirements that members of the
public submit reports, keep records, or
provide information to a third party.
Section 3506(c)(2)(A) of the PRA (44
U.S.C. 3506(c)(2)(A)) requires Federal
agencies to provide a 60-day notice in
the Federal Register concerning each
proposed collection of information,
including each proposed reinstatement
of an existing collection of information,
before submitting the collection to OMB
for approval. To comply with this
requirement, FDA is publishing notice
of the proposed collection of
information listed below.

With respect to the following
collection of information, FDA invites
comments on: (1) Whether the proposed
collection of information is necessary
for the proper performance of FDA'’s
functions, including whether the
information will have practical utility;
(2) the accuracy of FDA's estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

New Animal Drug Application (NADA),
Form FDA 356 V, 21 CFR Part 514,
(OMB Control number 0910-0032—
Reinstatement)

Description: FDA has the
responsibility under the Federal Food,
Drug, and Cosmetic Act (the act), for the
approval of new animal drugs that are
safe and effective. Section 512(b) of the
act (21 U.S.C. 360b(b)) requires that a
sponsor submit and receive approval of
a NADA, before interstate marketing is
allowed. The regulations implementing
statutory requirements for NADA
approval have been codified under 21
CFR part 514. NADA applicants
generally use a single form, FDA 356 V.
The NADA must contain, among other
things, safety and effectiveness data for
the drug, labeling, a list of components,
manufacturing and controls
information, and complete information
on any methods used to determine
residues of drug chemicals in edible
tissues. While the NADA is pending, an
amended application may be submitted
for proposed changes. After an NADA
has been approved, a supplemental
application must be submitted for
certain proposed changes, including
changes beyond the variations provided
for in the NADA and other labeling
changes. An amended application and a
supplemental application may omit
statements concerning which no change
is proposed. This information is
reviewed by FDA scientific personnel to
ensure that the intended use of an
animal drug, whether as a
pharmaceutical dosage form, in drinking
water, or in medicated feed, is safe and
effective. The respondents are
pharmaceutical firms that produce
veterinary products and commercial
feed mills.

FDA estimates the burden of this
collection of information as follows:

TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN?

Annual
Form No. 21 CFR Section Res':ghggnts Fr%quency per ngpﬁﬂgggl Egg;%rﬁ’sé Total Hours
esponse
Form FDA 356 V 514.1 and 514.6 190 6.76 1,824 211.6 271,694
514.8 and 514.9 30 8,520
514.11 1 1,824
Total burden hours 282,038

1There are no capital costs or operating and maintenance costs associated with this collection of information.
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The estimate of the burden hours
required for reporting are based on fiscal
year 1996 data. The burden estimate
includes original NADA's, supplemental
NADA's and amendents to unapproved
applications.

Dated: December 10, 1997.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 97-33098 Filed 12—-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. 97N-0485]

Agency Information Collection
Activities; Submission for OMB
Review; Comment Request

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that the proposed collection of
information listed below has been
submitted to the Office of Management
and Budget (OMB) for review and
clearance under the Paperwork
Reduction Act of 1995 (the PRA).

DATES: Submit written comments on the
collection of information by January 20,
1998.

ADDRESSES: Submit written comments
on the collection of information to the
Office of Information and Regulatory
Affairs, OMB, New Executive Office
Bldg., 725 17th St. NW., rm. 10235,
Washington, DC 20503, Attn: Desk
Officer for FDA.

FOR FURTHER INFORMATION CONTACT:
JonnaLynn P. Capezzuto, Office of
Information Resources Management
(HFA-250), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827-4659.

SUPPLEMENTARY INFORMATION: In
compliance with section 3507 of the
PRA (44 U.S.C. 3507), FDA has
submitted the following proposed
collection of information to OMB for
review and clearance.

Shipment of a Blood Product Prior to
Completion of Testing for Hepatitis B
Surface Antigen (HbsAg) (21 CFR
610.40(b)); and Shipment of Blood
Products Known Reactive for HbsAg (21
CFR 610.40(d))—(OMB Control Number
0910-0168—Reinstatement)

Under sections 351 and 361 of the
Public Health Service Act (42 U.S.C. 262
and 42 U.S.C. 264), FDA prescribes
standards designed to ensure the safety,
purity, potency, and effectiveness of
biological products including blood and
blood components and to prevent the
transmission of communicable diseases.
To accomplish this, FDA requires,
among other things, that each unit of
Whole Blood or Source Plasma be tested
by a licensed serologic test for hepatitis
B surface antigen (HbsAg). Section
610.40(b)(4) (21 CFR 610.40(b)(4))
permits preapproved or emergency
shipments of blood products for further
manufacturing before the test for HbsAg
is completed. To obtain approval for
such shipments, the collection facility
must submit a description of the control
procedures to be used by the collection
facility and manufacturer. Proper
control procedures are essential to
ensure the safe shipment, handling,
guarantine of untested or incompletely
tested blood products, communication
of test results, and appropriate use or

disposal of the blood products based on
the test results. Section 610.40(d)(1) and
(d)(2) requires that a collection facility
notify FDA of each shipment of HbsAg
reactive source blood, plasma, or serum
for manufacturing into hepatitis B
vaccine and licensed or unlicensed in
vitro diagnostic biological products,
including clinical chemistry control
reagents. The reporting requirements
inform FDA of the shipment of
potentially infectious biological
products that may be capable of
transmitting disease. The respondent’s
for this information collection are the
blood collection facilities that are
shipping hepatitis B reactive products.
FDA'’s monitoring of such activity is
essential should any deviations occur
that may require immediate corrective
action to protect public safety. The
labeling helps ensure that product is
safely and appropriately handled and
used by the collection facility, shipper,
and manufacturer.

Only a few firms are actually engaged
in shipping hepatitis B reactive
products and making the reports
required by 8610.40. Also, there are
very few to no emergency shipments per
year related to further manufacturing
and the only product currently shipped
prior to completion of hepatitis B testing
is a licensed product, Source
Leukocytes. Shipments of Source
Leukocytes are preapproved under the
product license applications and do not
require notification for each shipment.
Currently, there have been no
respondents reporting emergency or
preapproved shipments (§ 610.40(b)).
However, FDA is listing one report per
year for emergency or preapproved
shipments to account for the possibility
of future emergency shipments.

FDA estimates the burden of this
collection of information as follows:

TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN?®

Annual
: No. of Total Annual Hours per
21 CFR Section Respondents Fr%%usirécnysger Responses Response Total Hours
610.40(b)2 1 1 1 0.5 0.5
610.40(d)3 6 8.5 51 0.5 25.5
TOTAL 26

1There are no capital costs or operating and maintenance costs associated with this collection of information.

2This notice involves a brief letter and an enclosure. The letter identifies who is making the shipment, to whom shipped, the nature of the
emergency, the kind and quantity shipped, and date of shipment. The enclosure is a copy of the shippers written standard operating procedures
for handling, labeling storage, and shipment of contaminated (contagious) product. The burden for development and maintenance of standard op-
erating procedures is approved under OMB No. 0910-0116. Preparation of the notice and duplication of standard operating procedure docu-

ments is estimated at one half hour per notice.

3The notice of reactive product shipment is limited to information on: the identity of the kind and amount of source material shipped; the name

and address of the consignee; the date of shipment; and the manner in which the source material is labeled.

FDA has calculated no additional
burden in this information collection
package for the labeling requirements in

§610.40(d) because the information and provided by FDA in these regulations.
Under 5 CFR 1320.3(c)(2), the public

statements on the label necessary for

public disclosure and safety are

disclosure of information originally
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supplied by the Federal Government to
the recipient for the purpose of
disclosure to the public is not a
collection of information.

Dated: December 10, 1997.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 97-33091 Filed 12-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 95N-0309]
Agency Information Collection

Activities; Submission for OMB
Review; Comment Request

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that the proposed collection of
information listed below has been
submitted to the Office of Management
and Budget (OMB) for review and
clearance under the Paperwork
Reduction Act of 1995 (the PRA).
DATES: Submit written comments on the
collection of information by January 20,
1998.

ADDRESSES: Submit written comments
on the collection of information to
Office of Information and Regulatory
Affairs, OMB, New Executive Office
Bldg., 725 17th St., NW., rm. 10235,
Washington, DC 20503, Attn: Desk
Officer for FDA.

FOR FURTHER INFORMATION CONTACT:
Margaret R. Schlosburg, Office of
Information Resources Management
(HFA-250), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827-1223.

SUPPLEMENTARY INFORMATION: In
compliance with section 3507 of the
PRA (44 U.S.C. 3507), FDA has
submitted the following proposed
collection of information to OMB for
review and clearance.

Infant Formula Requirements (21 CFR
106.100, 21 CFR 106.120(b), 21 CFR
107.10(a), 21 CFR 107.20, 21 CFR
107.50(e)(2), 21 CFR 107.50(b)(3), 21
CFR 107.50(b)(4), 21 CFR
107.50(c)(3))—(OMB Control Number
0910-0256—Extension)

Statutory requirements for infant
formula under the Federal Food, Drug,
and Cosmetic Act (the act) are intended
to protect the health of infants and
include a number of reporting and
recordkeeping requirements. Among
other things, section 412 of the act (21
U.S.C. 350a) requires manufacturers of
infant formula to establish and adhere to

quality control procedures, notify FDA
when a batch of infant formula that has
left the manufacturer’s control may be
adulterated or misbranded, and keep
records of distribution. FDA has issued
regulations to implement the act’s
requirements for infant formula in 21
CFR parts 106 and 107.

FDA also regulates the labeling of
infant formula under the authority of
section 403 (21 U.S.C. 343). Under the
labeling regulations for infant formula
in 21 CFR part 107, the label of an infant
formula must include nutrient
information and directions for use. The
purpose of these labeling requirements
is to ensure that consumers have the
information they need to prepare and
use infant formula appropriately.

In a document published in the
Federal Register of July 9, 1996 (61 FR
36154), FDA proposed changes in the
infant formula regulations, including
some of those listed below. The
document included revised burden
estimates for the proposed changes and
solicited public comment. In the
interim, however, FDA is seeking an
extension of OMB approval for the
current regulations so that it can
continue to collect information while
the proposal is pending.

FDA estimates the burden of this
collection of information as follows:

TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN?

Annual
: No. of Total Annual Hours per
21 CFR Section Frequency per Total Hours
Respondents Response Responses Response
106.120(b) 4 7 28 0 0
107.10(a) 107.20 4 7 28 8 224
107.50(b)(3), (b)(4) 3 4 12 4 48
107.50(e)(2) 3 4 12 0 0
Total 272
1There are no capital costs or operating and maintenance costs associated with this collection of information.
TABLE 2.—ESTIMATED ANNUAL RECORDKEEPING BURDEN?
Annual
: No. of Total Annual Hours per
21 CFR Section Frequency per Total Hours
Recordkeepers Recordkeeping Records Recordkeeper
106.100 4 10 40 4,000 16,000
107.50(c)(3) 4 10 40 0 0
Total 16,000

1There are no capital costs or operating and maintenance costs associated with this collection of information.

In compiling these estimates, FDA
consulted its records of the number of
infant formula submissions received in
the past. The figures for hours per
response are based on estimates from
experienced persons in the agency and
in industry. Because these infant

formula regulations implement statutory
information collection requirements,
only the additional burden attributable
to the regulations has been included in
the estimates.

Due to clerical error, the burden
estimates that appeared in FDA'’s

previous notice soliciting comments on
this collection of information (62 FR
42256, August 6, 1997) were incorrect.
The tables above contain the correct
estimates.
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Dated: December 10, 1997.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 97-33092 Filed 12-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

Dental Products Panel of the Medical
Devices Advisory Committee; Notice of
Meeting

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

This notice announces a forthcoming
meeting of a public advisory committee
of the Food and Drug Administration
(FDA). The meeting will be open to the
public.

Name of Committee: Dental Products
Panel of the Medical Devices Advisory
Committee.

General Function of the Committee:
To provide advice and
recommendations to the agency on FDA
regulatory issues.

Date and Time: The meeting will be
held on January 12, 1998, 10:15 a.m. to
5 p.m., and January 13, 1998, 8 a.m. to
5p.m.

Location: Corporate Bldg., conference
room 020B, 9200 Corporate Blvd.,
Rockville, MD.

Contact Person: Pamela D. Scott,
Center for Devices and Radiological
Health (HFZ-480), Food and Drug
Administration, 9200 Corporate Blvd.,
Rockville, MD 20850, 301-827-5283, or
FDA Advisory Committee Information
Line, 1-800-741-8138 (301-443-0572
in the Washington, DC area), code
12518. Please call the Information Line
for up-to-date information on this
meeting.

Agenda: On January 12, 1998, the
committee will discuss and vote on a
premarket approval application for a
bone filling and augmentation device for
periodontal use. On January 13, 1998,
the committee will discuss and make
recommendations to FDA regarding the
reclassification of subgroups of
endosseous dental implant devices. The
following subgroups of endosseous
implants will be included: Coated and
uncoated root form implants, coated and
uncoated blade-type implants,
temporary implants, and implants with
special enhanced retention features.

Procedure: Interested persons may
present data, information, or views,
orally or in writing, on issues pending
before the committee. Written

submissions may be made to the contact
person by December 29, 1997. Oral
presentations from the public will be
scheduled between approximately 10:30
a.m. and 11:30 a.m. on January 12, 1998,
and between approximately 8:10 a.m.
and 9:10 a.m. on January 13, 1998. Time
allotted for each presentation may be
limited. Those desiring to make formal
oral presentations should notify the
contact person before January 5, 1998,
and submit a brief statement of the
general nature of the evidence or
arguments they wish to present, the
names and addresses of proposed
participants, and an indication of the
approximate time requested to make
their presentation.

Notice of this meeting is given under
the Federal Advisory Committee Act (5
U.S.C. app. 2).

Dated: December 12, 1997.

Michael A. Friedman,

Deputy Commissioner for Operations.

[FR Doc. 97-33096 Filed 12-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 97N-0317]
Agency Information Collection

Activities; Announcement of OMB
Approval

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a collection of information entitled,
“Interstate Shellfish Dealers
Certificate,” has been approved by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (the PRA).

FOR FURTHER INFORMATION CONTACT:
Karen L. Nelson, Office of Information
Resources Management (HFA-250),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-1482.

SUPPLEMENTARY INFORMATION: In the
Federal Register of August 7, 1997 (62
FR 42560), the agency announced that
the proposed information collection had
been submitted to OMB for review and
clearance under section 3507 of the PRA
(44 U.S.C. 3507). An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
OMB has approved the information

collection and has assigned OMB
control number 0910-0021. The
approval expires on September 30,
2000.

Dated: December 10, 1997.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 97-33093 Filed 12—-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket Nos. 95N-0245 and 94P-0110]

Agency Information Collection
Activities; Announcement of OMB
Approval

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a collection of information entitled
“Food Labeling; Statement of Identity,
Nutrition Labeling and Ingredient
Labeling of Dietary Supplements;
Compliance Policy Guide, Revocation”
has been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(the PRA).

FOR FURTHER INFORMATION CONTACT:
Margaret R. Schlosburg, Office of
Information Resources Management
(HFA-250), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827-1223.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 23, 1997
(62 FR 49826), the agency announced
that the proposed information collection
had been submitted to OMB for review
and clearance under section 3507 of the
PRA (44 U.S.C. 3507). An agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a
currently valid OMB control number.
OMB has now approved the information
collection and has assigned OMB
control number 0910-0351. The
approval expires on November 30, 2000.

Dated: December 11, 1997.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 97-33094 Filed 12-18-97; 8:45 am]
BILLING CODE 4160-01-F



66636

Federal Register / Vol. 62, No. 244 / Friday, December 19, 1997 / Notices

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket Nos. 94D-0422 and 93N-0005]
Revocation of Certain Guidance

Documents on Positron Emission
Tomography Drug Products

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is revoking two
notices regarding guidance documents
affecting positron emission tomography
(PET) radiopharmaceutical drug
products. The guidance documents
address FDA's regulatory approach to
PET drug products and current good
manufacturing practice (CGMP)
requirements for such products. FDA is
revoking these notices along with the
guidance documents to which the
notices relate in accordance with
provisions of the Food and Drug
Administration Modernization Act of
1997 (the Modernization Act).
Elsewhere in this issue of the Federal
Register, FDA is announcing the
revocation of a final rule.

EFFECTIVE DATE: December 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Brian L. Pendleton, Center for Drug
Evaluation and Research (HFD-7), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-594—
5649.

SUPPLEMENTARY INFORMATION: On
November 21, 1997, President Clinton
signed into law the Modernization Act
(Pub. L. 105-115). Section 121(c)(1)(A)
of the Modernization Act directs FDA to
develop appropriate procedures for the
approval of PET drugs as well as CGMP
requirements for such drugs, taking into
account any relevant differences
between not-for-profit institutions that
compound PET drugs and commercial
manufacturers. FDA is to establish these
procedures and requirements not later
than 2 years after the date of enactment.
In doing so, the agency must consult
with patient advocacy groups,
professional associations,
manufacturers, and persons licensed to
make or use PET drugs.

Under section 121(c)(2) of the
Modernization Act, FDA cannot require
the submission of new drug applications
(NDA'’s) or abbreviated new drug
applications (ANDA'’s) for compounded
PET drugs that are not adulterated
under section 501(a)(2)(C) of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
351(a)(2)(C)) for a period of 4 years after

the date of enactment, or 2 years after
the date that the agency adopts special
approval procedures and CGMP
requirements for PET drugs, whichever
is longer.

Section 121(d) of the Modernization
Act requires FDA, within 30 days of
enactment, to terminate the application
of two notices that were published in
the Federal Register on February 27,
1995 (60 FR 10593 and 10594). One
notice is entitled ‘“Regulation of
Positron Emission Tomography
Radiopharmaceutical Drug Products;
Guidance; Public Workshop™ (60 FR
10594). The notice included a guidance
document entitled ““Regulation of PET
Radiopharmaceuticals.” This guidance
document, among other things, stated
that a manufacturer of a PET drug was
required to obtain FDA approval of an
NDA or ANDA in accordance with 21
CFR part 314.

In the other notice, FDA announced
the availability of its “‘Draft Guideline
on the Manufacture of Positron
Emission Tomography
Radiopharmaceutical Drug Products”
(60 FR 10593). In the Federal Register
of April 22, 1997 (62 FR 19580), FDA
published a notice of availability of a
final version of this guidance entitled
“Guidance for Industry: Current Good
Manufacturing Practices for Positron
Emission Tomographic (PET) Drug
Products; Availability.” The agency is
hereby revoking these notices as well as
the draft and final guidance documents
on CGMP’s for PET drugs.

Section 121(d) of the Modernization
Act also directs FDA to terminate the
application of a final rule, published in
the Federal Register of April 22, 1997
(62 FR 19493), permitting the agency to
approve requests from manufacturers of
PET drug products for exceptions or
alternatives to provisions of FDA’s
CGMP regulations (21 CFR 211.1(d)).
FDA is announcing the revocation of
this rule in a final rule published
elsewhere in this issue of the Federal
Register.

The notices and corresponding
guidance documents discussed
previously are revoked effective
December 21, 1997.

In accordance with section
121(c)(1)(A) of the Modernization Act,
FDA intends to begin the development
of new PET drug approval procedures
and CGMP requirements immediately
and will obtain appropriate public input
during this process.

Dated: December 16, 1997.

William B. Schultz,

Deputy Commissioner for Policy,

[FR Doc. 97-33188 Filed 12-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR—-3482—-N-04]
Office of Lead Hazard Control; Notice

of Proposed Information Collection:
Comment Request

AGENCY: Office of Lead Hazard Control,
HUD.

ACTION: Notice.

SUMMARY: The proposed information
collection requirement described below
will be submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposal.

DATES: Comments due: February 17,
1998.

ADDRESSES: Interesed persons are
invited to submit comments regarding
this proposal. Comments should refer to
the proposal by name and/or OMB
Control Number and should be sent to:
Ms. Ruth Wright, Reports Liaison
Officer, Office of Lead Hazard Control
(L), Department of Housing & Urban
Development, 451—7th Street, SW,
Room B-133, Washington, DC 20410.
FOR FURTHER INFORMATION CONTACT:
David Levitt at (202) 755-1785,
extension 156 (this is not a toll-free
number), Office of Lead Hazard Control,
HUD, for copies of the proposed forms
and other available documents.
SUPPLEMENTARY INFORMATION: The
Department will submit the proposed
information collection to OMB for
review, as required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35, as amended).

The Notice is soliciting comments
from members of the public and
affecting agencies concerning the
proposed collection of information to:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond; including through the
use of appropriate automated collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses.

This Notice also lists the following
information:
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Title of Proposal: Requirements for
Disclosure of Lead-Based Paint Hazards
in Residential Housing.

OMB Control Number, if applicable:
2539-0007.

Description of the need for the
information and proposed use: HUD is
requesting approval of a continuation of
current record keeping requirements to
ensure compliance for persons selling,
leasing or acting as agents in
transactions to sell or lease target

housing. This rule was issued on March
6, 1996 under the authority of section
1018 of the Residential Lead-Based
Paint Hazard Reduction Act of 1992.
The records acknowledge that the
sellers, lessors, and agents complied
with the HUD/Environmental Protection
Agency requirements. No changes to the
current requirements are being
requested.

Agency form numbers, if applicable:
None.

Members of affected public:
Individuals or Households, Businesses
or Other For-Profit, Federal Agencies or
Employees, Small Business or
Organizations.

Estimation of the total numbers of
hours needed to prepare the information
collection including number of
respondents, frequency of response, and
hours of response:

Number of Annual hours

per record- Burden hours
recordkeepers keeper
Real Estate Transaction DISCIOSUIES ........ccueiiiiiiiaiiiiieiie ettt e et e e e e sne e e e 15,441,000 | 15.4 min ...... 3,957,210

Total Estimated Burden Hours: 3,957,210.

Status of the proposed information
collection: Continuation.
Authority: Section 3506 of the Paperwork

Reduction Act of 1995, 44 U.S.C. Chapter 35,
as amended.

Dated: December 10, 1997.
David E. Jacobs,
Director, Office of Lead Hazard Control.
[FR Doc. 97-33148 Filed 12-18-97; 8:45 am]
BILLING CODE 4210-32-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-4263-N—63]

Notice of Proposed Information
Collection for Public Comment

AGENCY: Office of the Assistant
Secretary for Housing, HUD.

ACTION: Notice.

SUMMARY: The proposed information
collection requirement described below
will be submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposal.

DATES: Comments due: February 17,
1998.

ADDRESSES: Interested persons are
invited to submit comments regarding
this proposal. Comments should refer to
the proposal by name and/or OMB
Control Number and should be sent to:
Oliver Walker, Housing, Department of
Housing & Urban Development, 451—
7th Street, SW., Room 9116,
Washington, DC 20410.

FOR FURTHER INFORMATION CONTACT:
Maurice Gulledge, telephone number
(202) 708-6396 (this is not a toll-free
number) for copies of the proposed
forms and other available documents.

SUPPLEMENTARY INFORMATION: The
Department will submit the proposed
information collection to OMB for
review, as required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35, as amended).

The Notice is soliciting comments
from members of the public and
affecting agencies concerning the
proposed collection of information to:
(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) Evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information; (3) Enhance the quality,
utility, and clarity of the information to
be collected; and (4) Minimize the
burden of the collection of information
on those who are to respond; including
through the use of appropriate
automated collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

This Notice also lists the following
information:

Title of Proposal: Survey of Title |
Borrowers.

OMB Control Number: 2502—xxxX.

Description of the need for the
information and proposed use: This
survey is intended to identify significant
program abuses and develop a
comprehensive database of borrower
concerns. Reported instances of program
abuse will be reviewed and followed up
for complaint resolution, or, when
warranted, referred for civil/criminal
litigation.

Form numbers: None.

Members of affected public: Title |
borrowers.

An estimation of the total numbers of
hours needed to prepare the information

collection is .0833,the number of
respondents is 10,000, frequency of
response is on occasion, and the hours
of response is 833.

Status of the proposed information
collection: new collection.

Authority: Section 236 of the Paperwork

Reduction Act of 1995, 44 U.S.C. Chapter 35,
as amended.

Dated: December 15, 1997.
Nicolas P. Retsinas,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 97-33149 Filed 12-18-97; 8:45 am]
BILLING CODE 4210-27-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-4254-N-02]

Notice of Proposed Information
Collection for Public Comment

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Notice.

SUMMARY: The proposed information
collection requirement described below
will be submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposal.

DATES: Comments due: February 17,
1998.

ADDRESSES: Interested persons are
invited to submit comments regarding
this proposal. Comments should refer to
the proposal by name and/or OMB
Control Number and should be sent to:
Reports Liaison Officer Shelia E. Jones,
Department of Housing and Urban
Development, 451-7th Street, SW,
Room 7230, Washington, DC 20410.
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FOR FURTHER INFORMATION CONTACT: Jan
C. Opper, Senior Program Officer, Office
of Block Grant Assistance, Department
of Housing and Urban Development,
Room 7286, 451 Seventh St., SW.,
Washington, DC 20410; telephone
number (202) 708-3587. Persons with
hearing or speech impairments may
access this number via TTY calling the
Federal Information Relay Service at
(800) 877-8339. FAX inquiries may be
sent to Mr. Opper at (202) 401-2044.
(Except for the “‘800” number, these
telephone numbers are not toll-free.)

SUPPLEMENT INFORMATION: The
Department will submit the proposed
information collection to OMB for
review, as required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35 as amended).

The Notice is soliciting comments
from members of the public and affected
agencies concerning the proposed
collection of information to: (1) Evaluate
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(2) Evaluate the accuracy of the agency’s
estimate of the burden of the proposed
collection of information; (3) Enhance
the quality, utility, and clarity of the
information to be collected; and (4)
Minimize the burden of the collection of
information on those who are to
respond; including through the use of
appropriate automated collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses.

This Notice also lists the following
information:

Title of Proposal: Disaster Recovery
Initiative Data System (DRIDS).

OMB Control Number, if applicable:
Not applicable. This is new data
collection.

Description of the need for the
information and proposed use: HUD
requires that grantees submit quarterly
reports to the Department on the use of
HUD Disaster Recovery funds. This
information must be submitted to HUD
no later than 30 days following each
calendar quarter. HUD will use the
information to submit quarterly reports
to Congress that are required by Public
Law 105-18. The reports to Congress
must cover the use of grant fund for or
associated with buyouts.

In addition, cities and counties must
submit a Performance Report for the
HUD Disaster Recovery Initiative in
accordance with 24 CFR 91.520 that
must be submitted to HUD no later than
90 days following the end of each 12
month period. States are also required

by 24 CFR 91.520 to submit a
Performance Evaluation Report (PER)
for the HUD Disaster Recovery Initiative
no later than 90 days following the end
of each 12 month period. HUD is
considering modifying paragraphs Il.A.
1. through 3. of the HUD Disaster
Recovery Initiative Federal Register
Notice dated September 8, 1997, at FR
47351, so that most of the requirements
of paragraph 1 and 2 are met by the
quarterly report in paragraph 3.

HUD will use the information from
these submissions to report to Congress
on the overall use of the Disaster
Recovery Initiative Grant funds.

Agency form numbers, if applicable:
Not applicable. This will be a
computerized data system operating on
the world-wide web.

Member of affected public: State and
local governments.

Estimation of the total numbers of
hours needed to prepare the information
collection including number of
respondents, frequency of response, and
hours of response:

Number of respondents—about 100;

Frequency of response—quarterly per
grantee;

Hours of reponse—128 hours annually
per grantee (116 hours for record
keeping; 12 hours for reporting.)
Status of the proposed information

collection: This is new information

collection.

Authority: Section 3506 of the Paperwork

Reduction Act 1995, 44 U.S.C. Chapter 35, as
amended.

Date: December 12, 1997.
Fred Karnas, Jr.,

Deputy Assistant Secretary for Economic
Development.

[FR Doc. 97-33150 Filed 12-18-97; 8:45 am]
BILLING CODE 4210-29-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-4187-N-02]

Announcement of Funding Awards for
Fiscal Year 1997; Community Outreach
Partnership Centers

AGENCY: Office of the Assistant
Secretary for Policy Development and
Research, HUD.

ACTION: Announcement of funding
awards.

SUMMARY: In accordance with section
102(a)(4)(C) of the Department of
Housing and Urban Development
Reform Act of 1989, this document
notifies the public of funding awards for
Fiscal Year 1997 Community Outreach
Partnership Centers Program. The

purpose of this document is to
announce the names and addresses of
the award winners and the amount of
the awards which are to be used to
establish and operate Community
Outreach Partnership Centers that will:
(1) Conduct competent and qualified
research and investigation on theoretical
or practical problems in large and small
cities; and (2) facilitate partnerships and
outreach activities between institutions
of higher education, local communities,
and local governments to address urban
problems.

FOR FURTHER INFORMATION CONTACT: John
Hartung, Office of University
Partnerships, U.S. Department of
Housing and Urban Development, Room
8130, 451 Seventh Street, S.W.,
Washington, DC 20410, telephone (202)
708-3061, extension 261. To provide
service for persons who are hearing-or-
speech-impaired, this number may be
reached via TTY by Dialing the Federal
Information Relay Service on 1-800—
877-TTY, 1-800-877-8339, or 202—
708-1455. (Telephone number, other
than ““800” TTY numbers are not toll
free.)

SUPPLEMENTARY INFORMATION: The
Community Outreach Partnership
Centers Program was enacted in the
Housing and Community Development
Act of 1992 (Pub. L. 102-550, approved
October 28, 1992) and is administered
by the Office of University Partnerships
under the Assistant Secretary for Policy
Development and Research. In addition
to this program, the Office of University
Partnerships administers HUD’s ongoing
grant programs to institutions of higher
education as well as creates initiatives
through which colleges and universities
can bring their traditional missions of
teaching, research, service, and outreach
to bear on the pressing local problems
in their communities.

The Community Outreach Partnership
Centers Program provides funds for:
research activities which have practical
application for solving specific
problems in designated communities
and neighborhoods; outreach, technical
assistance and information exchange
activities which are designed to address
specific problems associated with
housing, economic development,
neighborhood revitalization,
infrastructure, health care, job training,
education, crime prevention, planning,
and community organizing. On March
20, 1997 (62 FR 13506), HUD published
a Notice of Funding Availability
(NOFA) announcing the availability of
$7.4 million in Fiscal Year 1997 funds
for the Community Outreach
Partnership Centers Program. The
Department reviewed, evaluated and
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scored the applications received based
on the criteria in the NOFA. As a result,
HUD has funded the 16 applicants for
New Grants and (9) applicants for
Institutionalization Grants. These
grants, with their grant amounts are
identified below.

The Catalog Federal Domestic
Assistance number for this program is
14.511.

In accordance with section
102(a)(4)(C) of the Department of
Housing and Urban Development
Reform Act of 1989 (Pub. L. 101-235,
approved December 15, 1989), the
Department is publishing details
concerning the recipients of funding
awards, as follows:

List of Awardees for Grant Assistance
Under the FY 1997 Community
Outreach Partnership Centers Funding
Competition, by Name and Address

New Grants

New England

1. Fitchburg State College, Mr. David
Newton, Fitchburg State College, 160
Pearl Street, Fitchburg, MA 01420, (508)
665—3368. Grant: $399,864.

2. University of Rhode Island, Mr.
Angelo Mendello, University of Rhode
Island, 70 Lower College Road,
Kingston, RI1 02881, (401) 874-5138.
Grant: $391,918

3. New Hampshire College, Mr.
Michael Swack, New Hampshire
College, 2500 North River Road,
Manchester, NH 03106, (603) 644—-3103.
Grant: $399,278.

New York/New Jersey

4. Brooklyn College, Ms. Nancy
Romer, Brooklyn College, 2900 Bedford
Avenue, Brooklyn, NY 11210, (718)
951-5766. Grant: $399,979.

5. Buffalo State College, Mr. Douglas
Koritz, Buffalo State College, 1300
Elmwood Avenue, Cleveland Hall 517,
Buffalo, NY 12222, (716) 878-4606.
Grant: $391,596.

Mid-Atlantic

6. Virginia Commonwealth
University, Ms. Catherine Howard,
Virginia Commonwealth University,
P.O. Box 980568, Richmond, VA 23298,
(804) 828-1831. Grant: $399,358.

Southeast/Caribbean

7. University of North Carolina at
Chapel Hill, Ms. Mary Beth Powell,
University of North Carolina at Chapel
Hill, CB#4100, Room 300, Bynum Hall,
Chapel Hill, NC 27599-4100, (919) 962—
3076. Grant: $399,985.

8. Clemson University, Mr. William
Geer, Clemson University, 300 Brackett
Hall, Box 345702, Clemson, SC 29634,
(864) 656—2424. Grant: $399,686.

Midwest

9. Indiana University-Purdue
University Indianapolis, Mr. William
Plater, Indiana University-Purdue
University Indianapolis, 620 Union
Drive, Room 618, Indianapolis, IN
46202, (317) 274-4500. Grant: $400,000.

10. University of Wisconsin-Parkside,
Ms. Esther Letven, University of
Wisconsin-Parkside, 900 Wood Road,
Box 2000, Kenosha, WI 53141, (414)
595-2208. Grant: $399,966.

Great Plains

11. University of Missouri-Kansas
City, Mr. Ronald McQuarrie, University
of Missouri-Kansas City, 5100 Rockhill
Road, Kansas City, MO 64110, (816)
235-1301. Grant: $399,195.

12. University of Nebraska at Omaha,
Ms. Mary Laura Farnham, University of
Nebraska at Omaha, CPACS, Annex 24,
Omaha, NE 68182, (402) 554-2286.
Grant: $400,000.

Southwest

13. University of North Texas, Mr.
Stan Ingman, University of North Texas,
P.O. Box 305250, Denton, TX 767203,
(940) 565-2298. Grant: $399,692.

Pacific/Hawaii

14. Rancho Santiago College, Mr. John
Nixon, Rancho Santiago College, 1530
17th Street, Santa Ana, CA 92706, (714)
564-6082. Grant: $400,000.

15. San Jose State University, Mr.
Jerome Bernstein, San Jose State
University, P.O. Box 720130, San Jose,
CA 95172, (408) 924-3531. Grant:

$399,979.
16. University of California at San

Diego, Ms. Martha Obermeier,
University of California at San Diego,
9500 Gilman Drive, San Diego, CA
92093, (619) 534-0242. Grant: $400,000.

Institutionalization Grants

Mid-Atlantic

1. George Mason University, Dr. Hugh
Sockett, George Mason University, 4400
University Drive, Fairfax, VA 22030,
(703) 993-8320. Grant: $99,979.

2. Marshall University, Dr. Ron L.
Schelling, Marshall University, 1050 4th
Avenue, Huntington, WV 25755, (304)
696-6246. Grant: $99,958.

Southeast/Caribbean

3. University of Alabama at
Birmingham, Dr. Craig T. Ramey,
University of Alabama at Birmingham,
1719 Sixth Avenue South, Birmingham,
AL 35294-0021, (205) 934-8900. Grant:
$99,998.

4. Georgia State University, Dr. David
J. Sjoquist, Georgia State University,
University Plaza, Atlanta, GA 30303,

(404) 651-3995. Grant: $100,000.
5. University of Memphis, Mr.

Norman S. Trenk, University of

Memphis, Clement Hall, Room 427,
Memphis, TN 38152, (901) 678-2533.
Grant: $99,959.

6. University of Tennessee-Knoxville,
Ms. Madeline Rogero, University of
Tennessee-Knoxville, 404 Andy Holt
Tower, Knoxville, TN 37996, (423) 974—
4542. Grant: $100,000.

Midwest

7. DePaul University, Ms. Clarice
Hearn, DePaul University, 1 East
Jackson Blvd., Chicago, IL 60604, (312)
362-6138. Grant: $100,000.

8. University of Illinois at Urbana, Dr.
Kenneth M. Reardon, University of
Ilinois at Urbana, 801 South Wright
Street, 109 Coble Hall, Champaign, IL
61802. Grant: $99,990.

Southwest

9. University of Texas at Austin, Dr.
Robert Wilson, University of Texas at
Austin, P.O. Box 7726, Austin, TX
78713, (512) 471-4962. Grant: $99,999.

Dated: December 12, 1997.

Paul A. Leonard,

Deputy Assistant Secretary for Policy
Development.

[FR Doc. 97-33212 Filed 12-18-97; 8:45 am]
BILLING CODE 4210-62-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-4206—N-02]

Announcement of Funding Awards for
Fiscal Year 1997; Hispanic Serving
Institutions Work Study Program

AGENCY: Office of the Assistant
Secretary for Policy Development and
Research, HUD.

ACTION: Announcement of funding
awards.

SUMMARY: In accordance with section
102 (a)(4)(C) of the Department of
Housing and Urban Development
Reform Act of 1989, this document
notifies the public of funding awards for
Fiscal Year 1997 Hispanic-Serving
Institutions Work Study Program (HSI-
WSP). The purpose of this document is
to announce the names and addresses of
the award winners and the amount of
the awards to community college to be
used to attract economically
disadvantaged and minority students to
pre-professional careers in community
and economic development, community
planning and community management,
and to provide a cadre of well-qualified
professionals to work in local
community building programs.

FOR FURTHER INFORMATION CONTACT: Jane
Karadbil, Office of University
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Partnerships, U.S. Department of
Housing and Urban Development, Room
8110, 451 Seventh Street, SW,
Washington, DC 20410, telephone (202)
708-1537, extension 218. To provide
service for persons who are hearing- or
speech-impaired, this number may be
reached via TTY by dialing the Federal
Information Relay Service on (800) 877—
8339, or 202—-708-1455. (Telephone
numbers, other than the “800” TTY
number, are not toll free.)

SUPPLEMENTARY INFORMATION: The HSI-
WSP is administered by the Office of
University Partnerships under the
Assistant Secretary for Policy
Development and Research. The Office
of University Partnerships administers
HUD’s ongoing grant programs to
institutions of higher education and
creates initiatives through which
colleges and universities can bring their
traditional missions of teaching,
research, service, and outreach to bear
on the pressing local problems in their
communities.

The Catalog of Federal Domestic
Assistance number for this program is
14.512.

The HSI-WSP was created through an
earmark of funds appropriated for the
Community Development Work Study
Program. Eligible applicants are private
non-profit Hispanic-serving community
colleges having qualifying academic
degrees. Each participating institution of
higher education can be funded for a
minimum of three and a maximum of
ten students. The HSI-WSP provides
each participating student up to $12,200
per year for a work stipend (for
internship-type work in community
building) and tuition and additional
support (for books and other expenses
related to the academic program).
Additionally, the HSI-WSP provides the
participating institution of higher
education with an administrative
allowance of $1,000 per student per
year. On April 9, 1997 (62 FR 17498),
HUD published a Notice of Funding
Availability (NOFA) of $3 million in FY
1997 funds for the Hispanic-Serving
Institutions Work Study Program. The
Department reviewed, evaluated and
scored the applications received based
on the criteria in the NOFA. As a result,
HUD has funded the applications
announced below, and in accordance
with section 102(a)(4)(C ) of the
Department of Housing and Urban
Development Reform Act of 1989 (103
Stat. 1987, 42 U.S.C. 3545), the
Department is publishing details
concerning the recipients of funding
awards, as follows:

List of Awardees for Grant Assistance
Under the FY 1996 Hispanic-Serving
Institutions Work Study Program
Funding Competition, by Name,
Address, Phone Number, Grant
Amount, and Number of Students
Funded

New York/New Jersey

1. Hudson County Community
College, Dr. Estelle F. Greenberg,
Hudson County Community College, 25
Journal Square, Jersey City, NJ 07306,
(201) 714-2103. Grant: $91,400 to fund
five students.

2. Hostos Community College, Dr.
Salvatore Martino, Hostos Community
College, 500 Grand Concourse B-447,
Bronx, NY 10451, (718) 518-6673.
Grant: $127,720 to fund five students.

3. Fiorello H. LaGuardia Community
College, Dr. Harry N. Heineman,
Fiorello H. LaGuardia Community
College, 31-10 Thomson Avenue, Long
Island, NY 11101, (718) 482—-5203.
Grant: $84,300 to fund five students.

Midwest

4. St. Augustine College, Dr. Joaquin
Villegas, St. Augustine College, 1333 W.
Argyle, Chicago, IL 60640, (773) 772—
1760. Grant: $128,200 to fund five
students.

Southwest

5. El Paso Community College, Mr. C.
Alfred Lawrence, ElI Paso Community
College, P.O. Box 20500, El Paso, TX
79998, (915) 594-2238. Grant: $121,470
to fund five students.

Pacific/Hawaii

6. Pasadena City College, Ms. Linda
Stroud, Pasadena City College, 1570 E.
Colorado Blvd., Pasadena, CA 91106,
(818) 585-7404. Grant: $131,960 to fund
five students.

7. Desert Community College District,
Dr. Dan M. Baxley, Desert Community
College District, 43-500 Monterey
Avenue, Palm Desert, CA 92260, (760)
773-2506. Grant: $121,220 to fund five
students.

8. Los Angeles Trade-Technical
College, Dr. Denise G. Fairchild, Los
Angeles Trade-Technical College, 400
West Washington Blvd., Los Angeles,
CA 90015, (213) 744-9065. Grant:
$132,000 to fund five students.

9. Compton Community College, Mr.
Ron D. Chatman, Compton Community
College, 111 E. Artesia Blvd., Compton,
CA 90221, (310) 637—-2660, Extension
2852. Grant: $106,500 to fund five
students.

10. Los Angeles Harbor College, Ms.
Clare Adams, Los Angeles Harbor
College, 1111 Figueroa Place,

Wilmington, CA 90744, (310) 522-8318.
Grant: $128,700 to fund five students.

11. Fresno City College, Ms. Deborah
J. Ikeda, Fresno City College, 1101 E.
University Avenue, Fresno, CA 93741,
(209) 442-6000, Extension 8641. Grant:
$132,000 to fund five students.

12. Rancho Santiago College, Ms.
Gloria Guzman, Rancho Santiago
College, 1530 W. 17th Street, Santa Ana,
CA 92706, (714) 564-6810. Grant:
$132,000 to fund five students.

Dated: December 9, 1997.

Paul A. Leonard,

Deputy Assistant Secretary for Policy
Development.

[FR Doc. 97-33211 Filed 12-18-97; 8:45 am]
BILLING CODE 4210-62-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket Nos. FR-4085-N-02, FR—4194-N—
02, FR-4195-N-03, FR-4207-N-03, FR—-
4220-N-03, and FR-4224-02]

Announcement of Funding Awards for
Fiscal Year 1997 for the Rental
Voucher and Rental Certificate, Family
Unification, and Family Self-
Sufficiency Programs

AGENCY: Office of Public and Indian
Housing, HUD.

ACTION: Announcement of funding
awards.

SUMMARY: In accordance with section
102(a)(4)(C) of the Department of
Housing and Urban Development
Reform Act of 1989, this document
notifies the public of funding awards for
Fiscal Year (FY) 1997 to housing
agencies (HAs) under the Section 8
rental voucher and rental certificate
programs. The purpose of this Notice is
to publish the names and addresses of
the award winners and the amount of
the awards made available by HUD to
provide rental assistance to very low-
income families.

FOR FURTHER INFORMATION CONTACT:
Gerald J. Benoit, Senior Program
Advisor, Public and Assisted Housing
Delivery, Room 4220, Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, DC
20410-8000, telephone (202) 708-0477.
Hearing- or speech-impaired individuals
may call HUD’s TTY number (202) 708—
4594. (These telephone numbers are not
toll-free) .

SUPPLEMENTARY INFORMATION: The
regulations governing the rental
certificate and rental voucher programs
are published at 24 CFR parts 882 and
887, respectively, and 24 CFR part 982.
The regulations for allocating housing
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assistance budget authority under
section 213(d) of the Housing and
Community Development Act of 1974
are published at 24 CFR part 791,
Subpart D.

The purpose of the rental voucher and
rental certificate programs is to assist
eligible families to pay the rent for
decent, safe, and sanitary housing. The
FY 97 awards announced in this notice
were selected for funding consistent
with the provisions in the Notice of
Funding Availability (NOFAs)
published in the Federal Register on
October 30, 1996 (61 FR 56091), April
10, 1997 (62 FR 17666), April 10, 1997
(62 FR 17672), April 18, 1997 (62 FR
19208), May 1, 1997 (62 FR 23912) and
August 1, 1997, (62 FR 41407), and June
23, 1997 (62 FR 33952).

The October 30, 1996 (61 FR 56091)
NOFA made available rental certificates
and rental vouchers for persons with
disabilities in support of designated
housing allocation plans.

The April 18, 1997 (62 FR 19208)
NOFA made available rental certificates
for the Family Unification Program to
assist families for whom the lack of

adequate housing is a primary factor in
the separation, or imminent separation,
of children from their families.

The April 10, 1997 NOFA (62 FR
17666) made available rental certificates
and rental vouchers for persons with
disabilities under the Mainstream
Housing Program.

The April 10, 1997 NOFA (62 FR
17672) made available rental certificates
and rental vouchers for non-elderly
persons with disabilities in support of
designated housing allocation plans. In
addition, funds were also made
available for non-elderly disabled
families in connection with certain
Section 8 project-based development
where the owner has established a
preference for the admission of elderly
households.

The May 1, 1997 (62 FR 23912) NOFA
made available Section 8 Family Self-
Sufficiency (FSS) Coordinator funds to
hire FSS program coordinators. The
August 1, 1997 NOFA made a correction
to the May 1 NOFA to extend the
deadline date for submission of the
required FSS certification.

The June 23, 1997 (62 FR 33952)
document made available rental
certificates and rental vouchers to HAs
in connection with public housing
demolition and disposition to provide
relocation assistance and replacement
housing.

A total of $441,500,299 of budget
authority for rental vouchers and rental
certificates (27,887 units) was awarded
to recipients under all of the above
mentioned categories.

The Catalog of Federal Domestic
Assistance numbers for these programs
are 14.855 and 14.857.

In accordance with section
102(a)(4)(C) of the Department of
Housing and Urban Development
Reform Act of 1989 (103 Stat. 1987, 42
U.S.C. 3545), the Department is
publishing the names, addresses, and
amounts of those awards as shown in
Appendix A.

Dated: December 15, 1997.
Kevin Emanuel Marchman,

Acting Assistant Secretary for Public and
Indian Housing.

BILLING CODE 4210-33-M
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HOUSING AGENCY

HOUSING AGENCY

Section 811 Disabled Certificates

CAMBRIDGE HA
QUINCY HA
BARNSTABLE HA
BRUNSWICK HA

HA HIGH POINT

A GREENSBORO
DOVER HA
LAKEWOOD HA
ALBUQUERQUE HA
HA OF ROCHESTER
SPRINGFIELD MET.HA
ASHTABULA MHA
BUTLER COUNTY HA
PAWTUCKET H A
NORTH PROVIDENCE HA

Totals for Section 811 Disabled Certificates
Section 811 Disabled Vouchers

CITY OF SANTA BARBARA H/A
IMPERIAL VALLEY HA
BOULDER CITY HA
WILMINGTON HA
LEXINGTON-FAYETTE UR CO H/A
CAMBRIDGE HA

HA GREENSBORO

HA WINSTON-SALEM

OMAHA HA

HA OF ROCHESTER

LUCAS MHA

HA CITY OF SALEM
BURLINGTON HA

‘Totals for Section 811 Disabled Vouchers
Mainstream Certificates

MOBILE HOUSING BOARD
COUNTY OF RIVERSIDE HA
CLEARWATER H/A

NEW ORLEANS HA
WESTBROOK HA

HA OF KANSAS CITY, MO
JERSEY CITY HA

NEW YORK CITY HA
BUTLER COUNTY HA
CLARION COUNTY HA
KNOXVILLE COMM DEV CORP
CEDAR CITY HA

VIRGINIA HSG DEV. AUTH

Totals for Mamstream Certificates

ADDRESS

SECTION 8 RENTAL ASSISTANCE PROGRAMS
ANNOUNCEMENT OF AWARDS FOR FISCAL YEAR 1997

ADDRESS

270 GREEN STREET, CAMBRIDGE, MA, 02139

80 CLAY STREET, QUINCY, MA, 02170

146 SOUTH ST, HYANNIS, MA, 02601

P O BOX A, BRUNSWICK, ME, 04011

P O BOX 1779, HIGH POINT, NC, 27261

P O BOX 21287, GREENSBORO, NC, 27420

62 WHITTIER STREET, DOVER, NH, 03820

P O BOX 1543, LAKEWOOD, NJ, 08701

1840 UNIVERSITY BLVD. SE, ALBUQUERQUE, NM, 87106

140 WEST AVENUE, ROCHESTER, NY, 14611

437 EAST JOHN STREET, SPRINGFIELD, OH, 45505

P O BOX 2350, 3600 LAKE AVENUE, ASHTABULA, OH, 44005
P O BOX 1917, BUTLER, PA, 16003

214 ROOSEVELT AVE, PO BOX 1303, PAWTUCKET, RI, 02862
945 CHARLES STREET, NORTH PROVIDENCE, RI, 02904

808 LAGUNA ST, SANTA BARBARA, CA, 93101

1401 D STREET, BRAWLEY, CA, 92227

3120 BROADWAY AVE, BOULDER, CO, 80304

400 WALNUT STREET, WILMINGTON, DE, 19801

635 BALLARD ST, LEXINGTON-FAYETTE U, KY, 40508
270 GREEN STREET, CAMBRIDGE, MA, 02139

P O BOX 21287, GREENSBORO, NC, 27420

901 CLEVELAND AVENUE, WINSTON-SALEM, NC, 28101
540 SOUTH 27TH STREET, OMAHA, NE, 68105-1521

140 WEST AVENUE, ROCHESTER, NY, 14611

P O BOX 477, 435 NEBRASKA AVENUE, TOLEDO, OH, 43697
PO BOX 808, SALEM, OR, 97308-0808

230 ST PAUL STREET, BURLINGTON, VT, 05401

P O BOX 1345, MOBILE, AL 36633

5555 ARLINGTON AVE, RIVERSIDE, CA 92504

P O BOX 960, CLEARWATER, FL 34617

918 CARONDELET STREET, NEW ORLEANS, LA 70130
P.0O. BOX 349, WESTBROOK, ME 04092

712 BROADWAY, KANSAS CITY, MO 641054105
400 US HIGHWAY #1, JERSEY CITY, NJ 07306

250 BROADWAY, NEW YORK, NY 10007

P.O. BOX 1917, BUTLER, PA 16003

ONE NORTH SIXTH AVENUE, CLARION, PA 16214
P O BOX 3629, KNOXVILLE, TN 37937-3629

2390 W. HWY 56, SUITE 7, CEDAR CITY, UT 84720
601 S. BELVIDERE STREET, RICHMOND, VA 23225

UNITS

AWARD

UNITS

100
49
50
50
25

100
50
73

100
20

150

100

911

35
38
75
25
50
100
100
100
50
50
50
25
100

AWARD

$3,191,800
3,975,940
6,145,680
355,740
933,380
960,880
666,785
2,231,075
1,364,895
473,970
1,023,510
1,420,630
929,290
2,188,140
727,630

$26,589,345

$3,666,640
680,410
1,315,210
1,254,080
750,215
3,154,940
926,380
1,413,105
1,889,780
472,570
3,453,040
932,475
2,236,840

$22,145,685

$757,055
$1,095,195
$1,619,050
$578,465
$1,714,970
$2,074,250
$4,661,550
$4,527,550
$1,112,315
$867,525
679,585
$576,245
$3,220,060

$23,483 815
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