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Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.
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The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.
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New titles and/or volumes will be added to this online
service as they become available.
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For additional information on GPO Access products,
services and access methods, see page Il or contact the
GPO Access User Support Team via:

0  Phone: toll-free: 1-888-293-6498

O  Email: gpoaccess@gpo.gov
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Rules and Regulations

Federal Register

Vol. 63, No. 14
Thursday, January 22, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 905 and 944
[Docket No. FV98-905-2 IFR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida and
Imported Grapefruit; Relaxation of the
Minimum Size Requirement for Red
Seedless Grapefruit

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule makes
changes in the regulations under the
Florida citrus marketing order and the
grapefruit import regulations. This rule
relaxes the minimum size requirement
for red seedless grapefruit and for red
seedless grapefruit imported into the
United States from size 48 (3%16 inches
diameter) to size 56 (3%16 inches
diameter). The Citrus Administrative
Committee (Committee), the agency that
locally administers the marketing order
for oranges, grapefruit, tangerines, and
tangelos grown in Florida, unanimously
recommended this change. This change
allows handlers and importers to ship
size 56 red seedless grapefruit through
November 8, 1998.

DATES: Effective January 23, 1998,
through November 8, 1998; comments
received by March 23, 1998 will be
considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, Room 2525-S, P.O. Box 96456,
Washington, D.C. 20090-6456; Fax:
(202) 205-6632. All comments should
reference the docket number and the
date and page number of this issue of

the Federal Register and will be
available for public inspection in the
office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
William G. Pimental, Southeast
Marketing Field Office, F&V, AMS,
USDA, P.O. Box 2276, Winter Haven,
Florida 33883; telephone: (941) 299—
4770, Fax: (941) 299-5169; or Anne M.
Dec, Marketing Order Administration
Branch, F&V, AMS, USDA, room 2522—
S, P.O. Box 96456, Washington, DC
20090-6456; telephone: (202) 720-2491,
Fax: (202) 720-5698. Small businesses
may request information on compliance
with this regulation by contacting Jay
Guerber, Marketing Order
Administration Branch, F&V, AMS,
USDA, room 2525-S, P.O. Box 96456,

Washington, DC 20090-6456; telephone:

(202) 720-2491, Fax: (202) 720-5698.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 84 and Marketing Order No. 905 (7
CFR Part 905), as amended, regulating
the handling of oranges, grapefruit,
tangerines, and tangelos grown in
Florida, hereinafter referred to as the
order. The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the Act.

This rule is also issued under section
8e of the Act, which provides that
whenever specified commodities,
including grapefruit, are regulated
under a Federal marketing order,
imports of these commodities into the
United States are prohibited unless they
meet the same or comparable grade,
size, quality, or maturity requirements
as those in effect for the domestically
produced commodities.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file

with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

The order for Florida citrus provides
for the establishment of minimum grade
and size requirements with the
concurrence of the Secretary. The grade
and size requirements are designated to
provide fresh markets with fruit of
acceptable quality and size, thereby
maintaining consumer confidence for
fresh Florida citrus. This helps create
buyer confidence and contributes to
stable marketing conditions. This is in
the interest of growers, handlers, and
consumers, and is designed to increase
returns to Florida citrus growers. The
current minimum grade standard for red
seedless grapefruit is U.S. No. 1. The
minimum size requirement for domestic
shipments is size 56 (at least 3%16 inches
in diameter) through November 8, 1997,
and size 48 (3%1s inches in diameter)
thereafter. The current minimum size
for export shipments is size 56
throughout the year.

This interim final rule invites
comments on a change to the order’s
rules and regulations relaxing the
minimum size requirement for domestic
shipments of red seedless grapefruit.
This action allows for the continued
shipment of size 56 grapefruit. This rule
relaxes the minimum size from size 48
(3%16 inches diameter) to size 56 (3 Y16
inches diameter) through November 8,
1998. Absent this change, the minimum
size would be size 48 (3% inches
diameter). The Committee met on
October 14 and December 16, 1997, and
unanimously recommended this action.
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Section 905.52 of the order, in part,
authorizes the Committee to recommend
minimum grade and size regulations to
the Secretary. Section 905.306 (7 CFR
905.306) specifies minimum grade and
size requirements for different varieties
of fresh Florida grapefruit. Such
requirements for domestic shipments
are specified in §905.306 in Table | of
paragraph (a), and for export shipments
in Table Il of paragraph (b). This rule
adjusts Table I to reflect the minimum
size of 56 through November 8, 1998.
Minimum grade and size requirements
for grapefruit imported into the United
States are currently in effect under
§944.106 (7 CFR 944.106). Export
requirements are not changed by this
rule.

The Committee originally met to
discuss this issue on October 14, 1997,
and recommended releasing size 56 red
grapefruit for a limited time period this
season. They voted to allow handlers to
ship size 56 red seedless grapefruit
through January 11, 1998, to give the
Committee time to determine the market
effect of size 56.

The Committee met again on
December 16, 1997, through an
emergency telephone meeting. The
meeting was called to determine
whether the Committee wanted to
release size 56 for the remainder of the
season. The Committee voted
unanimously to extend the release of
size 56 through November 8, 1998.

While wanting to give handlers the
opportunity to continue to market size
56, the Committee also wanted the
opportunity to review the effect of size
56 on the domestic market after the
percentage of size rule expired
November 30, 1997 (62 FR 58633;
October 30, 1997). The percentage of
size rule controlled the volume of sizes
48 and 56 that was shipped in a given
week, to both domestic and export
markets. There is a limited market for
small sizes. However, the largest part of
this market is to export markets. The
Committee is not sure to what extent
there is domestic demand for size 56.
This minimum size change pertains to
the domestic market, and does not
change the minimum size for export
shipments which will continue at size
56 throughout the season.

To determine if there is a domestic
market for size 56, and the effect of its
presence on the market, the Committee
recommended, on October 14, 1997,
allowing shipments of size 56 red
seedless grapefruit through January 11,
1998. The Committee agreed to revisit
the issue to evaluate the impact of size
56 on the market after the expiration of
volume regulation.

The Committee revisited the issue
during the meeting December 16, 1997,
and determined that size 56 should not
be released until November 8, 1998. In
making its recommendation, the
Committee considered estimated
supplies and current shipments. The
Committee examined the size
distribution information available for
the current season. On December 12,
1997, the Florida Agricultural Statistics
Service (FASS) reduced the marketable
crop estimate for red seedless grapefruit
by two million boxes, or approximately
seven percent for the 1997-98 season.
FASS also reported that red seedless
grapefruit size as measured in
November, was 30.6 percent size 56 and
smaller as compared to 35.5 percent as
measured in November last year. This in
turn compares to only 16.8 percent
measuring size 56 or smaller in
November of 1995. So, even though red
seedless grapefruit are running larger
than last season, there are a fair number
of small grapefruit.

The Committee also reviewed
shipment data available through
November 23 of this season. Thus far,
size 56 red seedless grapefruit
represents only 3.7 percent of total
domestic shipments. Comparatively,
through the same time period, 11
percent of all red seedless grapefruit
shipments from Florida, domestic and
export was size 56. Of the size 56 red
seedless grapefruit shipped, 18 percent
went to the domestic market, while 82
percent was shipped to the export
market.

In its discussion, the Committee
recognized that fruit was continuing to
size. One member commented that fruit
that had measured size 56 in October,
had sized up one size. This was helping
to match supplies of size 56 with
demand. The Committee did have
several concerns. One topic that was
raised was the currency and economic
problems currently facing the Pacific
Rim countries. These countries
traditionally have been good markets for
size 56 grapefruit. The Committee was
concerned that current conditions could
reduce demand, and alternative outlets
would need to be available. The
Committee agreed that it would be
advantageous to have the ability to ship
size 56 red seedless grapefruit to the
domestic market should problems
materialize in the export market.

One Committee member asked
whether Texas was planning to market
size 56 grapefruit this season. The
Committee was informed that Texas
would be selling size 56 for the entire
season. The Committee believes that
some domestic markets may have been
developed for size 56 and that handlers

should continue to supply those
markets.

Based on the available information,
the Committee unanimously
recommended that the minimum size
for shipping red seedless grapefruit to
the domestic market should be size 56
through November 8, 1998.

This rule will have a beneficial
impact on producers and handlers since
it will permit Florida grapefruit
handlers to make available those sizes of
fruit needed to meet anticipated market
demand for the 1997-98 season. This
will provide for the maximization of
shipments to fresh market channels
during this period. Additionally,
importers will be favorably affected by
this change since the relaxation of the
minimum size regulation will also apply
to imported grapefruit.

Section 8e of the Act provides that
when certain domestically produced
commodities, including grapefruit, are
regulated under a Federal marketing
order, imports of that commodity must
meet the same or comparable grade,
size, quality, and maturity requirements.
Since this rule relaxes the minimum
size requirement under the domestic
handling regulations, a corresponding
change to the import regulations is
necessary.

Minimum grade and size
requirements for grapefruit imported
into the United States are currently in
effect under §944.106 [7 CFR 944.106].
This rule relaxes the minimum size
requirements for imported red seedless
grapefruit to 3%16 inches in diameter
(size 56) for the remainder of the 1997—
1998 season ending on November 8,
1998, to reflect the relaxation being
made under the order for grapefruit
grown in Florida.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA s to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
Import regulations issued under the Act
are based on those established under
Federal marketing orders.

There are approximately 80 Florida
citrus handlers subject to regulation
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under the marketing order, about 11,000
Florida citrus producers, and about 25
grapefruit importers. Small agricultural
service firms, which include grapefruit
handlers and importers, have been
defined by the Small Business
Administration (13 CFR 121.601) as
those whose annual receipts are less
than $5,000,000, and small agricultural
producers are defined as those whose
annual receipts are less than $500,000.

Based on the Florida Agricultural
Statistics Service and Committee data
for the 199596 season, the average
annual f.o.b. price for fresh Florida red
grapefruit during the 1995-96 season
was $5.00 per 45 bushel cartons for all
grapefruit shipments, and the total
shipments for the 1995-96 season were
23 million cartons of grapefruit.
Approximately 20 percent of all
handlers handled 60 percent of Florida
grapefruit shipments. In addition, many
of these handlers ship other citrus fruit
and products which are not included in
Committee data but would contribute
further to handler receipts. Using the
average f.o.b. price, about 80 percent of
grapefruit handlers could be considered
small businesses under the SBA
definition and about 20 percent of the
handlers could be considered large
businesses. The majority of handlers,
growers, and importers may be
classified as small entities.

Florida shipped approximately
44,224,000 cartons of grapefruit to the
fresh market during the 199697 season.
Of these cartons, about 25,586,000 were
exported. In the past three seasons,
domestic shipments of Florida
grapefruit averaged about 18,798,000
cartons. During the period 1991 through
1996, imports have averaged 734,800
cartons a season. Imports account for
less than five percent of domestic
shipments.

Section 905.52 of the order, in part,
authorizes the Committee to recommend
minimum grade and size regulations to
the Secretary. Section 905.306 (7 CFR
905.306) specifies minimum grade and
size requirements for different varieties
of fresh Florida grapefruit. This rule
relaxes the minimum size requirement
for domestic shipments of red seedless
grapefruit from size 48 (3% inches
diameter) to size 56 (3%1s inches
diameter) through November 8, 1998.
No change is being made in the
minimum size requirement for export
shipments of size 56. Absent this rule,
the minimum size requirement for
domestic shipments would be size 48.
The motion to allow shipments of size
56 red seedless grapefruit through
November 8, 1998, was passed by the
Committee unanimously.

The Committee originally met to
discuss this issue on October 14, 1997,
and recommended releasing size 56 red
grapefruit for a limited time period this
season. They voted to allow handlers to
ship size 56 red seedless grapefruit
through January 11, 1998, to give the
Committee time to determine the market
effect of size 56.

The Committee met again on
December 16, 1997, through an
emergency telephone meeting. The
meeting was called to determine
whether the Committee wanted to
release size 56 for the remainder of the
season. The Committee voted
unanimously to extend the release of
size 56 through November 8, 1998.

In its discussion, the Committee
recognized that fruit was continuing to
size. One member commented that fruit
that had measured size 56 in October,
had sized up one size. This was helping
to match supplies of size 56 with
demand. The Committee did have
several concerns. One topic that was
raised was the currency and economic
problems currently facing the Pacific
Rim countries. These countries
traditionally have been good markets for
size 56 grapefruit. The Committee was
concerned that current conditions could
reduce demand, and alternative outlets
would need to be available. The
Committee agreed that it would be
advantageous to have the ability to ship
size 56 red seedless grapefruit to the
domestic market should problems
materialize in the export market.

One Committee member asked
whether Texas was planning to market
size 56 grapefruit this season. The
Committee was informed that Texas
would be selling size 56 for the entire
season. The Committee believes that
some domestic markets may have been
developed for size 56 and that handlers
should continue to supply those
markets.

During the discussion of this rule, the
Committee considered the costs and
benefits of this action. Several members
stated that with the volume of grapefruit
available, the stagnant demand, and
concerns regarding the Asian export
markets, it was important to take
advantage of any market available.
There was also discussion that Texas
was planning to ship size 56 this season.
Some members stated that if they
eliminated size 56, they would be losing
markets. Members agreed that
maximizing fresh shipments helps
grower returns. The Committee has
released size 56 for the past seven
seasons. There should be no production
adjustment costs associated with this
rule.

This rule is expected to have a
positive impact on growers and
handlers, as it will permit the shipment
of smaller sized red seedless grapefruit
to the domestic market, allowing the
industry to meet anticipated demand
through November 8, 1998. This will
provide for the maximization of
shipments to fresh market channels
during this period.

This regulation lowers the minimum
size to size 56. This minimum applies
to all handlers of red seedless grapefruit.
The costs or benefits of this rule are not
expected to be disproportionately more
or less for small handlers or growers
than for larger entities.

In 1996, imports of grapefruit totaled
15,000 tons (approximately 705,880
cartons). The Bahamas were the
principal source, accounting for 95
percent of the total. Remaining imports
were supplied by the Dominican
Republic and Israel. Imported grapefruit
enters the United States from October
through May. Imports account for less
than five percent of domestic
shipments.

Section 8e of the Act provides that
when certain domestically produced
commodities, including grapefruit, are
regulated under a Federal marketing
order, imports of that commodity must
meet the same or comparable grade,
size, quality and maturity requirements.
Because this rule changes the minimum
size for domestic red seedless grapefruit
shipments, this change will also be
applicable to imported grapefruit. This
rule relaxes the minimum size to size
56. This regulation will benefit
importers to the same extent that it
benefits Florida grapefruit producers
and handlers because it allows
shipments of size 56 red seedless
grapefruit into U.S. markets through
November 8, 1998.

The Committee discussed alternatives
to this action. One alternative discussed
was the elimination of size 56 grapefruit
all together. Several members expressed
concern that a viable market has been
developed for a portion of the size 56
grapefruit crop. Not allowing handlers
to supply this market could result in
throwing business and money away.
Other members pointed out that it could
be detrimental to supply this market for
smaller sizes if that market is not
profitable and the result is depressed
prices for all sizes of grapefruit.

In addition, the Committee recognized
that through November, regulation was
in place to control the amount of size 56
red seedless grapefruit entering the
market. Under the percentage of size
rule, the quantity of sizes 48 and/or 56
red seedless grapefruit that may be
shipped by a handler during a particular
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week is calculated using a
recommended percentage. This
percentage of size rule was in effect
through November 30, 1997. The
Committee agreed that, for the
remainder of the 1997-1998 season, no
further restriction on size 56 was
necessary. A motion to eliminate size 56
was rejected.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
red seedless grapefruit handlers or
importers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information collection requirements and
duplication by industry and public
sectors.

In addition, the Department has not
identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule. However, red seedless
grapefruit must meet the requirements
as specified in the U.S. Standards for
Grades of Florida Grapefruit (7 CFR
51.760 through 51.784) issued under the
Agricultural Marketing Act of 1946 (7
U.S.C. 1621 through 1627).

Further, the Committee’s October
meeting was widely publicized
throughout the citrus industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations. Like all
Committee meetings, the October 14,

all entities, both large and small, were
able to express their views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

In accordance with section 8e of the
Act, the United States Trade
Representative has concurred with the
issuance of this interim final rule.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that this
interim final rule, as hereinafter set
forth, will tend to effectuate the
declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined, upon good
cause, that it is impracticable,
unnecessary and contrary to the public
interest to give preliminary notice prior
to putting this rule into effect, and that
good cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
because: (1) This rule relaxes the
minimum size requirement currently in
effect for red seedless grapefruit grown
in Florida and red seedless grapefruit
imported into the United States; (2)
Florida grapefruit handlers are aware of
this action which was unanimously
recommended by the Committee, and
they will need no additional time to
comply with the relaxed size

98 season Florida red seedless grapefruit
crop are underway; and (4) this rule
provides a 60-day comment period, and
any comments received will be
considered prior to any finalization of
this interim final rule.

List of Subjects
7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

7 CFR Part 944

Avocados, Food grades and standards,
Grapefruit, Grapes, Imports, Kiwifruit,
Limes, Olives, Oranges.

For the reasons set forth above, 7 CFR
parts 905 and 944 are amended as
follows:

1. The authority citation for 7 CFR
parts 905 and 944 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

2. Section 905.306 is amended by
adding entries in Table 1 of paragraph
(a) for ““seedless, red grapefruit” to read
as follows:

§905.306 Orange, Grapefruit, Tangerine,
and Tangelo Regulation.

1997, meeting was a public meeting and requirement; (3) shipments of the 1997— (@***
TABLE |
Minimum di-
Variety Regulation period Minimum grade ameter
1) 3 (inches)
(O]
GRAPEFRUIT
Seedless, red:
1/23/98—11/8/98 .....ccveiiiiiiiieeeeeee U.S.NO. 1 e 3—%16
On and after 11/9/98 .........cccceeviiieinineenne U.S.NO. L e 3%
* * * * * * *
* * * * *

PART 944—FRUITS; IMPORT
REGULATIONS

4. Section 944.106 is amended by
adding entries in the table in paragraph

(a) for ““seedless red grapefruit” to read
as follows:

§944.106 Grapefruit import regulation.
(a)* * *

Minimum

Grapefruit classification Regulation period Minimum grade diameter

1) 3) (inches)

O]
* * * * * * *
Seedless, red:

1/23/98—11/8/98 ......cccvvveeieeeieiiee e 3%
On and after 11/9/98 3%s6
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Minimum

Grapefruit classification Regulation period Minimum grade diameter
1) 2) ?3) (inches)
4
* * * * *

Dated: January 15, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-1430 Filed 1-21-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 982
[Docket No. FV98-982—-1 IFR]

Hazelnuts Grown in Oregon and
Washington; Establishment of Interim
and Final Free and Restricted
Percentages for the 1997-98 Marketing
Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
establishes interim and final free and
restricted percentages for domestic
inshell hazelnuts for the 1997-98
marketing year under the Federal
marketing order for hazelnuts grown in
Oregon and Washington. The
percentages allocate the quantity of
domestically produced hazelnuts which
may be marketed in the domestic inshell
market. The percentages are intended to
stabilize the supply of domestic inshell
hazelnuts to meet the limited domestic
demand for such hazelnuts and provide
reasonable returns to producers. This
rule was recommended unanimously by
the Hazelnut Marketing Board (Board),
which is the agency responsible for
local administration of the order.

DATES: Effective January 23, 1998.
Comments which are received by March
23, 1998, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent in triplicate to the Docket Clerk,
Fruit and Vegetable Programs, AMS,
USDA, Room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; Fax: (202)
205-6632. Comments should reference
the docket number and the date and
page number of this issue of the Federal

Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Northwest
Marketing Field Office, Fruit and
Vegetable Programs, Agricultural
Marketing Service, USDA, 1220 SW
Third Avenue, Room 369, Portland, OR
97204, telephone: (503) 326—2724, Fax:
(503) 326—7440 or George J. Kelhart,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, Room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632. Small businesses may request
information on compliance with this
regulation by contacting: Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, Room
2525-S, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 115 and Order No. 982 (7 CFR part
982), both as amended, regulating the
handling of hazelnuts grown in Oregon
and Washington, hereinafter referred to
as the “order.” The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674), hereinafter referred to as the
“Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is intended that this action
apply to all merchantable hazelnuts
handled during the 1997-98 marketing
year (July 1, 1997, through June 30,
1998). This rule will not preempt any
State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with

law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule establishes marketing
percentages which allocate the quantity
of inshell hazelnuts that may be
marketed in domestic markets. The
Board is required to meet prior to
September 20 of each marketing year to
compute its marketing policy for that
year and compute and announce an
inshell trade demand if it determines
that volume regulations would tend to
effectuate the declared policy of the Act.
The Board also computes and
announces preliminary free and
restricted percentages for that year.

The inshell trade demand is the
amount of inshell hazelnuts that
handlers may ship to the domestic
market throughout the marketing
season. The order specifies that the
inshell trade demand be computed by
averaging the preceding three ‘““normal”
years’ trade acquisitions of inshell
hazelnuts, rounded to the nearest whole
number. The Board may increase the
three-year average by up to 25 percent,
if market conditions warrant an
increase. The Board’s authority to
recommend volume regulations and the
computations used to determine
released percentages are specified in
section 982.40 of the order.

The National Agricultural Statistics
Service (NASS) estimated hazelnut
production at 40,000 tons for the Oregon
and Washington area.

The majority of domestic inshell
hazelnuts are marketed in October,
November, and December. By
November, the marketing season is well
under way.

The quantity marketed is broken
down into free and restricted
percentages to make available hazelnuts
which may be marketed in domestic
inshell markets (free) and hazelnuts
which must be exported, shelled or
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otherwise disposed of (restricted). The
preliminary free percentage releases 80
percent of the adjusted inshell trade
demand. The preliminary free
percentage is expressed as a percentage
of the total supply subject to regulation
(supply) and is based on the preliminary
crop estimate.

At its August 28, 1997, meeting, the
Board computed and announced
preliminary free and restricted
percentages of 8 percent and 92 percent,
respectively. The Board used the NASS
crop estimate of 40,000 tons. The
purpose of releasing only 80 percent of
the inshell trade demand under the
preliminary percentage was to guard
against an underestimate of crop size.
The preliminary free percentage
released 3,003 tons of hazelnuts from
the 1997 supply for domestic inshell
use. The preliminary restricted
percentage of the 1997 supply for export
and kernel markets totaled 34,296 tons.

Under the order, the Board must meet
a second time, on or before November
15, to recommend interim final and
final percentages. The Board uses
current crop estimates to calculate the
interim final and final percentages. The
interim final percentages are calculated
in the same way as the preliminary
percentages and release the remaining
20 percent (to total 100 percent of the
inshell trade demand) previously
computed by the Board. Final free and
restricted percentages may release up to
an additional 15 percent of the average
of the preceding three years’ trade
acquisitions to provide an adequate
carryover into the following season. The
final free and restricted percentages
must be effective by June 1, at least 30
days prior to the end of the marketing
year, June 30. The final free and
restricted percentages can be made
effective earlier, if recommended by the
Board and approved by the Secretary.
Revisions in the marketing policy can be
made until February 15 of each
marketing year, but the inshell trade
demand can only be revised upward,
consistent with section 982.40(e).

The Board met on November 13, 1997,
and reviewed and approved an
amended marketing policy. The Board
recommended that the three-year
average trade acquisition figure of 4,279
tons be increased by 214 tons for market
expansion. The Board also
recommended the establishment of
interim final and final free and
restricted percentages. Interim final
percentages were recommended at 10
percent free and 90 percent restricted.
The interim final percentage makes an
additional 965 tons of inshell hazelnuts
available for the domestic inshell
market, including product for market

expansion. The interim final marketing
percentages are based on the Board’s
final production estimate (42,000 tons)
and release 3,968 tons to the domestic
inshell market from the 1997 supply
subject to regulation. The interim final
restricted percentage resulted in a
restricted obligation of 35,173 tons.

The final free and restricted
percentages were recommended at 12
percent and 88 percent, respectively.
The Board also recommended that the
final percentages be effective on April
30, 1997. The established final
marketing percentages release for
domestic inshell use an additional 642
tons from the supply subject to
regulation. Thus, a total of 4,610 tons of
inshell hazelnuts will be released from
the 1997 supply for domestic inshell
use.

The marketing percentages are based
on the Board’s production estimates and
the following supply and demand
information for the 1997-98 marketing
year:

Tons
Inshell Supply

(1) Total production (Board’s esti-

MALE) eeieiiieeiiie e 42,000
(2) Less substandard, farm use

(disappearance) ..........ccccceeenneee. 2,860
3) Merchantable production

(Board’s adjusted crop estimate) 39,140

(4) Plus undeclared carryin as of
July 1, 1997, subject to regula-
HON e 1

(5) Supply subject to regulation
(Item 3 plus Item 4) .....ccoevvveneens

Inshell Trade Demand

(6) Average trade acquisitions of
inshell hazelnuts for three prior
Y=L LSRR

(7) Increase to encourage in-
creased sales (5 percent of Item
B) e

(8) Less declared carryin as of July
1, 1996, not subject to regulation

(9) Adjusted Inshell Trade Demand

(10) 15 percent of the average
trade acquisitions of inshell ha-
zelnuts for three prior years (Item

39,141

4,279

214

525
3,968

(<) IR SRR 642
(11) Adjusted Inshell Trade De-
mand plus 15 percent for carry-
out (Item 9 plus Item 10) ............ 4,610
Re-
Percentages Free stricted

(12) Interim final per-
centages (Item 9 di-
vided by Item 5) x

(13) Final percentages
(Item 11 divided by
Item 5) x 100 ............. 12 88

In addition to complying with the
provisions of the order, the Board also

considered the Department’s 1982
“Guidelines for Fruit, Vegetable, and
Specialty Crop Marketing Orders”
(Guidelines) when making its
computations in the marketing policy.
This volume control regulation provides
a method to collectively limit the
supply of inshell hazelnuts available for
sale in domestic markets. The
Guidelines provide that the domestic
inshell market has available a quantity
equal to 110 percent of prior years’
shipments before secondary market
allocations are approved. This provides
for plentiful supplies for consumers and
for market expansion, while retaining
the mechanism for dealing with
oversupply situations. At its November
13, 1997, meeting, the Board
recommended that an increase of 5
percent (214 tons) for market expansion
be included in the inshell trade demand
which was used to compute the interim
percentages. The established final
percentages are based on the final
inshell trade demand, and will make
available an additional 642 tons for
desirable carryout. The total free supply
for the 1997-98 marketing year is 5,135
tons of hazelnuts, which is the final
trade demand of 4,610 tons plus the
declared carryin of 525 tons. This
amount is 120 percent of prior years’
sales and exceeds the goal of the
Guidelines.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA s to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 1,000
producers of hazelnuts in the
production area and approximately 23
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. Using these criteria,
virtually all of the producers are small
agricultural producers and an estimated
20 of the 23 handlers are small
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agricultural service firms. Thus, the
great majority of hazelnut producers and
handlers may be classified as small
entities.

Board meetings are widely publicized
in advance of the meetings and are held
in a location central to the production
area. The meetings are open to all
industry members and other interested
persons who are encouraged to
participate in the deliberations and
voice their opinions on topics under
discussion. Thus, Board
recommendations can be considered to
represent the interests of small business
entities in the industry.

Many years of marketing experience
led to the development of the current
volume control procedures. These
procedures have helped the industry
solve its marketing problems by keeping
inshell supplies in balance with
domestic needs. The current volume
control procedures fully supply the
domestic inshell market, provide for
market expansion, and help prevent
oversupplies in that market.

Inshell hazelnuts sold to the domestic
market provide higher returns to the
industry than are obtained from
shelling. The inshell market is inelastic
and is characterized as having limited
demand and being prone to oversupply.

Industry statistics show that total
hazelnut production has varied widely
over the last 10 years, from a low of
13,000 tons in 1989 to a high of 41,000
tons in 1993. Average production has
been around 24,000 tons. While crop
size has fluctuated, the volume
regulations contribute toward orderly
marketing and market stability, and help
moderate the variation in returns for all
growers and handlers, both large and
small. For instance, production in the
shortest crop year (1989) was 53 percent
of the 10-year average (1987-1996).
Production in the biggest crop year
(1996) was 170 percent of the 10-year
average. The percentage releases
provide all handlers with the
opportunity to benefit from the most
profitable domestic inshell market. That
market is available to all handlers,
regardless of handler size.

NASS statistics show that the grower
price per pound has increased steadily
over the last 4 years, from $.28 in 1992
t0 $.43 in 1996.

The Board discussed the only
alternative to this rule which was not to
regulate. Without any regulations in
effect, the Board believes that the
industry would oversupply the inshell
domestic market. With the 1997
hazelnut crop the largest in history, the
release of 42,000 tons on the domestic
inshell market would cause grower

returns to decrease drastically, and
completely disrupt the market.

While the level of benefits of this
rulemaking are difficult to quantify, the
stabilizing effects of the volume
regulations impact both small and large
handlers positively by helping them
maintain and expand markets even
though hazelnut supplies fluctuate
widely from season to season.

Hazelnuts produced under the order
comprise virtually all of the hazelnuts
produced in the U.S. This production
represents, on average, approximately 3
percent of total U.S. tree nut production
and approximately 3 percent of the
world’s hazelnut production.

This volume control regulation
provides a method for the U.S. hazelnut
industry to limit the supply of domestic
inshell hazelnuts available for sale in
the U.S. Section 982.40 of the order
establishes a procedure and
computations for the Board to follow in
recommending to the Secretary release
of preliminary, interim final, and final
qguantities of hazelnuts to be released to
the free and restricted markets each
marketing year. The program results in
plentiful supplies for consumers and for
market expansion while retaining the
mechanism for dealing with oversupply
situations.

Currently, U.S. hazelnut production
can be successfully allocated between
the inshell domestic and secondary
markets. One of the best secondary
markets for hazelnuts is the export
market. Inshell hazelnuts produced
under the marketing order compete well
in export markets because of quality.
Europe, and Germany in particular, is
historically the primary world market
for U.S. produced inshell hazelnuts,
although China was the largest importer
in 1996-97. A third market is for shelled
hazelnuts sold domestically.
Domestically produced kernels
generally command a higher price in the
domestic market than imported kernels.
The industry is continuing its efforts to
develop and expand secondary markets,
especially the domestic kernel market.
Small business entities, both producers
and handlers, benefit from the
expansion efforts resulting from this
program.

There are some reporting,
recordkeeping and other compliance
requirements under the order. The
reporting and recordkeeping burdens
have been accepted by the handlers as
necessary for compliance purposes and
for developing statistical data for
maintenance of the program. The forms
require information which is readily
available from handler records and
which can be provided without data
processing equipment or trained

statistical staff. As with other marketing
order programs, reports and forms are
periodically studied to reduce or
eliminate duplicate information
collection burdens by industry and
public sector agencies. This interim
final rule does not change those
requirements.

The Department has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
regulation.

Written comments as to the effect of
this action on small business entities
timely received, will be considered
before finalization of this rule.

After consideration of all relevant
material presented, including the
Board’s recommendation and other
information, it is found that this interim
final rule, as hereinafter set forth, will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined, upon good
cause, that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice prior
to putting this rule into effect, and that
good cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
because: (1) The 1997-98 marketing
year began July 1, 1997, and the
percentages established herein apply to
all merchantable hazelnuts handled
from the beginning of the crop year; (2)
handlers are aware of this rule, which
was recommended at an open Board
meeting, and need no additional time to
comply with this rule; and (3) interested
persons are provided a 60-day comment
period in which to respond. All
comments timely received will be
considered prior to finalization of this
action.

List of Subjects in 7 CFR Part 982

Filberts, Hazelnuts, Marketing
agreements, Nuts, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, 7 CFR part 982 is amended as
follows:

PART 982—HAZELNUTS GROWN IN
OREGON AND WASHINGTON

1. The authority citation for 7 CFR
Part 982 continues to read as follows:

Authority: 7 U.S.C. 601-674.
2. Section 982.245 is added to read as
follows:

Note: This section will not appear in the
annual Code of Federal Regulations.
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§982.245 Free and restricted
percentages—1997-98 marketing year.

(a) The interim final free and
restricted percentages for merchantable
hazelnuts for the 1997-98 marketing
year shall be 10 and 90 percent,
respectively.

(b) On April 30, 1998, the final free
and restricted percentages for
merchantable hazelnuts for the 1997-98
marketing year shall be 12 and 88
percent, respectively.

Dated: January 15, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-1433 Filed 1-21-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 997 and 998
[Docket No. FV97-998-3 FIR]

Domestically Produced Peanuts
Handled by Persons Not Subject to
Peanut Marketing Agreement No. 146;
Marketing Agreement No. 146
Regulating the Quality of Domestically
Produced Peanuts

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, an interim
final rule which decreased the
assessment rate for the Peanut
Administrative Committee (Committee)
under Marketing Agreement No. 146
(agreement) for the 1997-98 and
subsequent crop years. Authorization to
assess peanut handlers who have signed
the agreement enables the Committee to
incur expenses that are reasonable and
necessary to administer the program.
The Department is also required to
impose an administrative assessment on
farmers’ stock peanuts received or
acquired by handlers who are not
signatory (non-signatory handlers) to the
agreement. Therefore, the assessment
rate established under the agreement
also must be applied to all non-
signatory handlers. The 1997-98 crop
year began July 1 and ends June 30. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

EFFECTIVE DATE: February 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Tammie Bryant or Jim Wendland,
Marketing Order Administration

Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456,
telephone (202) 720-2491, FAX (202)
205-6632. Small businesses may request
information on compliance with this
regulation by contacting: Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456,
telephone (202) 720-2491, FAX (202)
205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued pursuant to the requirements
of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereafter referred to as
the “Act”’; and under Marketing
Agreement No. 146 (7 CFR part 998)
regulating the quality of domestically
produced peanuts.

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Farmers’ stock peanuts received
or acquired by non-signatory handlers
and farmers’ stock peanuts received or
acquired by handlers signatory to the
agreement, other than from those
described in 88 998.31(c) and (d), are
subject to assessments. It is intended
that the assessment rates issued herein
will be applicable to all assessable
peanuts beginning July 1, 1997, and
continuing until amended, suspended,
or terminated. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

This rule adopts as a final rule,
without change, the provisions of an
interim final rule, which decreased the
assessment rate established for the
Committee for the 1997-98 and
subsequent fiscal years from $0.70 to
$0.35 per ton.

The agreement provides authority for
the Committee, with the approval of the
Department, to formulate an annual
budget of expenses and collect
assessments from handlers to administer
the program. Funds to administer the
agreement program are derived from
signatory handler assessments. The
members of the Committee are handlers
and producers of peanuts. They are
familiar with the Committee’s needs and
with the costs of goods and services in
their local areas and, thus, are in a
position to formulate an appropriate
budget and assessment rate. The

assessment rate is formulated and
discussed in public meetings. Thus, all
directly affected persons have an
opportunity to participate and provide
input. The handlers of peanuts who are
directly affected have signed the
marketing agreement authorizing the
expenses that may be incurred and the
imposition of assessments.

For the 1997-98 and subsequent crop
years, the Committee recommended and
the Department approved, an
assessment rate that would continue in
effect from crop year to crop year
indefinitely unless modified,
suspended, or terminated by the
Secretary, upon recommendation and
information submitted by the
Committee or other information
available to the Secretary.

The Committee met on April 30, 1997,
and unanimously recommended 1997—
98 administrative expenditures of
$525,000 and an administrative
assessment rate of $0.35 per net ton of
assessable farmers’ stock peanuts
received or acquired by handlers. The
Committee also voted not to recommend
an assessment rate for indemnification
for handler losses due to aflatoxin
contamination. Adequate funds are
included in the Committee’s
indemnification reserve for such
expenses during the 1997-98 crop year.
In comparison, last year’s budgeted
administrative expenditures were
$1,025,500. Major expenditures
recommended by the Committee for the
1997-98 crop year compared with those
budgeted for 1996-97 (in parentheses)
include: $55,000 for executive salaries
($112,450), $50,000 for clerical salaries
($131,500), $125,000 for field
representatives (3 compliance officers
rather than 7 fieldmen) salaries
($296,700), $18,000 for payroll taxes
($42,000), $65,000 for employee benefits
($148,000), $40,000 for Committee
members travel ($40,000), $5,000 for
staff travel ($5,000), $60,000 for field
representatives travel ($110,000), $9,800
for insurance and bonds ($9,800),
$19,000 for office rent and parking
($46,200), $10,000 for office supplies
and stationery ($14,000), $10,400 for
postage and mailing ($13,200), $11,000
for telephone and telegraph ($15,000),
$6,000 for repairs and maintenance
agreements ($6,000), $10,400 for the
audit fee ($10,400), and $15,800 for the
contingency reserve ($10,250).

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
receipts and acquisitions of farmers’
stock peanuts. Farmers’ stock peanuts
received or acquired by handlers
signatory to the agreement, other than
from those described in §998.31(c) and



Federal Register/Vol. 63, No. 14/ Thursday, January 22, 1998/Rules and Regulations

3255

(d), are subject to the assessments.
Farmers stock peanuts received or
acquired by non-signatory handlers by
law are subject to the same assessment
rate. Assessments are due on the 15th of
the month following the month in
which the farmers’ stock peanuts are
received or acquired. Receipts for the
year under the agreement are estimated
at 1,500,000 tons, which should provide
$525,000 in assessment income.
Approximately 95 percent of the
domestically produced peanut crop is
marketed by handlers who are signatory
to the agreement. The remaining 5
percent of the U.S. peanut crop is
marketed by non-signer handlers.

The Act provides for mandatory
assessment of farmers’ stock peanuts
acquired by non-signatory peanut
handlers. Section 608b of the Act
specifies that: (1) Any assessment
(except indemnification assessments)
imposed under the agreement on
signatory handlers shall also apply to
non-signatory handlers, and (2) such
assessment shall be paid to the
Secretary.

The assessment rates established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although these assessment rates are
effective for an indefinite period, the
Committee will continue to meet prior
to or during each crop year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1997-98 budget was
reviewed and approved by the
Department on September 17, 1997, and
those for subsequent crop years will be
reviewed and, as appropriate, approved
by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of

business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened. There
are approximately 80 peanut handlers
who are subject to regulation under the
agreement or the non-signer program
and approximately 25,000 peanut
producers in the 16-State production
area. Small agricultural service firms,
which include handlers, have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$5,000,000, and small agricultural
producers are defined as those whose
annual receipts are less than $500,000.
Approximately 25 percent of the
signatory handlers, virtually all of the
non-signer handlers, and most of the
producers may be classified as small
entities.

This rule continues in effect the
assessment rate established for the
Committee and collected from handlers
for the 1997-98 and subsequent crop
years of $0.35 per net ton. The
assessment rate is $0.35 less than the
rate previously in effect.

The Committee discussed alternatives
to this rule, including alternative
expenditure levels. The Committee also
discussed the alternative of not
decreasing the assessment rate.
However, it decided against this course
of action. The peanut industry has been
in a state of economic decline since
1991, with the Committee attempting to
cut costs wherever possible. The
Committee’s budget for 1997-98 is
$525,000; this is $500,500 less than the
amount budgeted for 1996-97. Based on
an estimated 1,500,000 net tons of
assessable peanuts, income derived
from handler assessments during 1997—
98 will be adequate to cover budgeted
expenses.

This rule continues in effect the
assessment obligation imposed on
handlers. While this action will impose
some costs on handlers, the costs are
minimal and in the form of uniform
assessments on all handlers. Some of
the costs may be passed on to
producers. However, these costs will be
offset by the benefits derived from the
operation of the agreement. This
administrative assessment is required to
also be applied uniformly to all non-
signatory handlers and should be of
benefit to all. In addition, the
Committee’s meeting was widely
publicized throughout the peanut
industry and all interested persons were
invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the April 30, 1997, meeting
was a public meeting and all entities,

both large and small, were able to
express views on this issue.

This action will not impose any
additional reporting or recordkeeping
requirements on either small or large
peanut handlers. As with all Federal
marketing agreement and order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

An interim final rule concerning this
action was published in the Federal
Register on September 17, 1997 (62 FR
48749). A copy of the interim final rule
was also made available on the Internet
by the Office of the Federal Register.
The comment period ended October 17,
1997, and no comments were received.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects
7 CFR Part 997

Food grades and standards, Peanuts,
Reporting and recordkeeping
requirements.

7 CFR Part 998

Marketing agreements, Peanuts,
Reporting and recordkeeping
requirements.

PART 997—PROVISIONS
REGULATING THE QUALITY OF
DOMESTICALLY PRODUCED
PEANUTS HANDLED BY PERSONS
NOT SUBJECT TO THE PEANUT
MARKETING AGREEMENT

PART 998—MARKETING AGREEMENT
REGULATING THE QUALITY OF
DOMESTICALLY PRODUCED
PEANUTS

Accordingly, the interim final rule
amending 7 CFR parts 997 and 998
which was published at 62 FR 48749 on
September 17, 1997, is adopted as a
final rule without change.

Dated: January 15, 1998.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-1432 Filed 1-21-98; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE

Rural Housing Service
Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency
7 CFR Part 2003

Functional Organization of the Rural
Development Mission Area; Correction

AGENCIES: Rural Housing Service; Rural
Business-Cooperative Service; Rural
Utilities Service; Farm Service Agency;
USDA.

ACTION: Final rule; correcting
amendments.

SUMMARY: This document contains
corrections to the final regulations
which were published Wednesday,
December 24, 1997 (62 FR 67258-65).
The regulations provided the function
statements for organizational units
within the Rural Development mission
area, the Rural Housing Service, Rural
Business-Cooperative Service, and the
Rural Utilities Service.

EFFECTIVE DATE: January 22, 1998.

FOR FURTHER INFORMATION CONTACT:
Timothy J. Ryan, Assistant
Administrator for Human Resources,
Rural Development, STOP 0730, 1400
Independence Avenue, SW.,
Washington, D.C. 20250-0730;
Telephone: (202) 690—9860.

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of these corrections amend the
issuing agencies regulations to reflect
the reorganization of the Department of
Agriculture. The Department of
Agriculture Reorganization Act of 1994
(Pub. L. 103-354)(1994 Act), enacted on
October 13, 1994, abolished the Farmers
Home Administration (FmHA). The
Office of the Assistant Administrator,
Farm Loan Programs, and all of its
subordinate organizational units have
been transferred to the Farm Service
Agency (FSA). The remainder of the
FmHA organizational units have been
transferred in accordance with the 1994
Act to one of the following newly
created agencies which make up the
Rural Development mission area (Rural
Development): the Rural Housing
Service, the Rural Business-Cooperative
Service, and the Rural Utilities Service.
The Rural Utilities Service also includes
the organizational units of the former
Rural Electrification Administration.
The rule only covers the Rural
Development agencies.

Need for Correction

As published, the final regulations
contain errors which may cause
inconvenience and confusion for the
public.

List of Subjects in 7 CFR Part 2003

Organizations and functions
(government agencies).

PART 2003—ORGANIZATION

Accordingly, 7 CFR part 2003 is
corrected by making the following
correcting amendments:

1. The authority citation for Part 2003
continues to read as follows:

Authority: 5 U.S.C. 301, 7 U.S.C. 901 et

seq., 7 U.S.C. 1989, 7 U.S.C. 6941 et seq., 42
U.S.C. 1480 et seq.

§2003.10 [Corrected]

2. In the table in § 2003.10(c) the
location for the USDA Rural
Development State Office in Texas is
revised to read “Temple, TX".

3. In the table in § 2003.10(c) after the
entry for Texas, an additional State
entry is added to read ““Utah”, and an
additional location entry is added to
read ““Salt Lake City, UT".

Dated: January 14, 1998.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 98-1512 Filed 1-21-98; 8:45 am]
BILLING CODE 3410-XT-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8757]
RIN 1545-AV46

Obligations of States and Political
Subdivisions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations that provide
guidance to state and local governments
that issue bonds for output facilities.
This document also contains temporary
regulations that provide guidance to
certain nongovernmental persons that
are engaged in the local furnishing of
electric energy or gas using facilities
financed with state or local government
bonds. These temporary regulations
reflect changes made by the Tax Reform
Act of 1986 and the Small Business Job
Protection Act of 1996. The temporary

regulations will affect State and local
government issuers of obligations and
nongovernmental persons engaged in
the local furnishing of electric energy or
gas after the effective date of these
regulations.

The text of these temporary
regulations also serves as the text of the
proposed regulations set forth in the
notice of proposed rulemaking on this
subject in the Proposed Rules section of
this issue of the Federal Register.
DATES: These regulations are effective
January 22, 1998.

For dates of applicability, see
§81.141-15T, 1.142(f)(4)-1T(g), and
1.150-5T(b) of these regulations.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Allan Seller
(202) 622-3980 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document amends the Income
Tax Regulations (26 CFR part 1) under
section 141 by providing special rules
for state and local bonds issued for
output facilities. This document also
amends the Income Tax Regulations
under section 142(f)(4) by providing
rules for nongovernmental persons
engaged in local furnishing of electric
energy or gas using facilities financed
with state or local bonds to make the
election provided in that section.
Proposed regulations 8§ 1.141-7 and
1.141-8, published on December 30,
1994, (59 FR 67658) addressed the
application of the private activity bond
tests under section 141(b)(2) to output
contracts for output facilities and the
application of the $15 million limit
under section 141(b)(4) to output facility
financings. These sections (the 1994
proposed output regulations) are
withdrawn. Public comments submitted
on the 1994 proposed output
regulations, however, have been taken
into account in formulating these
temporary regulations.

Explanation of Provisions

A. Section 1.141-7T Special Rules for
Output Facilities

1. Basis for Special Rules for Output
Facilities

The 1994 proposed output regulations
contain special rules for applying the
private business tests to output
contracts. Among the reasons for special
rules for output facilities are that
governmentally-owned utilities are
often under an open-ended obligation to
assure service to their customers and
that general public customers are
ordinarily required to make continuing
payments for service. Output facilities
also require special rules because the
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economic benefit provided by these
facilities is usually the use of fungible
property, such as electric power or
water. The temporary regulations
continue the approach of the proposed
regulations, but contain a number of
new provisions, consistent with the
general principles of the existing
regulations under 8 1.103-7(b)(5), that
take into account changes in the electric
industry.

2. The Benefits and Burdens Standard

The 1994 proposed output regulations
provide that a contract to sell output of
a financed facility to a nongovernmental
person may cause the private business
tests of section 141(b) to be met if it has
the effect of transferring to that
nongovernmental person the benefits of
owning the facility and the burdens of
paying debt service on the facility. The
temporary regulations adopt this
standard, but clarify its application.

For purposes of the standard, the
temporary regulations generally provide
that use of output on a basis different
from the general public has the effect of
transferring the benefits of ownership.
Similarly, contracts that provide a
substantial certainty that payments for
output will be made under the terms of
the contract, other than on a short-term
basis, have the effect of transferring the
burden of paying debt service on a
facility. The standard does not require
that the burdens of ownership for
general tax purposes be transferred to a
nongovernmental person.

3. Requirements Contracts

The 1994 proposed output regulations
provide that take or pay contracts, take
contracts, and certain requirements
contracts meet the benefits and burdens
standard. Many commentators, noting
that § 1.103-7(b)(5) does not expressly
refer to requirements contracts,
suggested that requirements contracts
should never meet the benefits and
burdens standard.

The temporary regulations narrow the
rule for requirements contracts, by
providing that a requirements contract
meets the benefits and burdens test only
to the extent that the issuer reasonably
expects that it is substantially certain
that payments for output will be made
under the contract. Such a requirements
contract is in substance equivalent to a
take contract. A retail requirements
contract generally does not meet this
standard, unless the contract requires
substantial termination payments or
contains other terms that establish
substantial certainty of payment.
Whether the payments under a
wholesale requirements contract are
substantially certain to be made is

determined on the basis of all the facts
and circumstances, taking into account
such factors as whether the purchaser’s
customer base has significant indicators
of stability, whether the contract covers
historical requirements of the purchaser,
and whether the purchaser has agreed
not to construct or acquire other power
resources.

4. Special Rule for Output Contracts
With Specific Performance Rights

The 1994 proposed output regulations
provide that a requirements contract
meets the benefits and burdens standard
if the purchaser has priority rights to the
output (or rights to control the
allocation of the available output).

The temporary regulations generally
provide that any output contract that
provides the purchaser with specific
rights to control the output or with other
specific performance rights to the use of
output of a financed facility meets the
benefits and burdens test, even if the
issuer reasonably expects that it is not
substantially certain that payments will
be made under the contract. This
different standard applies to output
contracts that provide the purchaser
with specific performance rights
because those contracts closely resemble
leases, and, thus, provide more
substantial rights to the use of a
financed facility.

5. Security Interest Test

The 1994 proposed output regulations
do not address how the security interest
test applies to output contracts.

The temporary regulations provide
that payments made or to be made
under an output contract pledged as
security for an issue are taken into
account under the private security or
payment test even if payment under the
contract is not substantially certain.
This rule is appropriate because it is
reasonable to presume that payments
under a contract pledged as security for
an issue are material to the payment of
debt service on an issue.

6. Use of Nameplate Capacity to
Determine Available Output

The 1994 proposed output regulations
measure the available output of a
facility by reference to nameplate
capacity, but further provide that, if
nameplate capacity or its equivalent is
greater than 150 percent of the average
expected output, average expected
output is used instead of nameplate
capacity. In addition, nameplate
capacity is reduced by scheduled
maintenance. Commentators suggested
that reference to nameplate capacity to
determine available output is a bright-
line, administrable test, and that the

reductions to nameplate capacity in the
1994 proposed output regulations
should be deleted.

The temporary regulations generally
provide that nameplate capacity may be
used as a reference to determine
available output of a generating facility.
This rule acknowledges that, consistent
with prudent utility practice,
governmentally-owned utilities may be
required to acquire or construct
facilities with excess capacity for their
current or future reserves. To prevent
tax-exempt financings that are
inconsistent with the purposes of
section 141, however, the temporary
regulations provide that this rule does
not apply if the issuer reasonably
expects on the issue date that
nongovernmental persons that are
treated as private business users will
purchase 30 percent or more of the
actual output of the facility. In such a
case, the Commissioner may determine
available output on another reasonable
basis. In addition, the temporary
regulations clarify that, if a limited
source of supply constrains the output
of a facility (for example, if seasonal
differences in water flow constrain
output of a hydroelectric facility), the
available output must be determined by
taking into account these constraints.
The temporary regulations also delete
the rule that nameplate capacity is
reduced by scheduled maintenance.

7. Exception for Swapping and Pooling
Arrangements

The 1994 proposed output regulations
provide that certain arrangements to
swap and pool power do not meet the
private business tests.

The temporary regulations simplify
this exception and expand it, so that it
includes swapping arrangements
entered into to enhance reliability of a
system.

8. Exceptions for Short-term Sales of
Output

The 1994 proposed output regulations
provide that 30-day agreements for spot
sales of excess capacity do not result in
private business use.

The temporary regulations provide
that the exceptions for short-term use
that apply to other types of
arrangements under the general private
activity bond rules in §1.141-3 also
apply to output contracts. Thus, in
general an output contract that is
available to the general public may have
a term up to 180 days; an output
contract that is not treated as general
public use, but that is offered on the
basis of generally applicable or
uniformly applied rates, may have a
term of up to 90 days; and an output
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contract that is specially negotiated may
have a term of up to 30 days.

9. Special Exceptions for Sales of
Output Attributable to Excess
Generating Capacity Which Mitigate
Stranded Costs

The 1994 proposed output regulations
provide that a single nonrenewable
contract for a term of not greater than 1
year is not treated as private business
use. Commentators suggested that
longer term, renewable contracts to sell
output attributable to excess generating
capacity should be disregarded under
the private business use test.
Commentators noted that the excess
generating capacity problem may be
exacerbated by the development of
open-access regulatory policies and
other factors.

The temporary regulations respond to
these special considerations by
providing a more flexible exception for
sales of output attributable to excess
generating capacity that results from the
offering of nondiscriminatory, open
access tariffs. This exception is also
consistent with the Federal Energy
Regulatory Commission policy that
utilities should take reasonable steps to
mitigate the imposition of charges to
recover legitimate, prudent, and
verifiable stranded costs associated with
providing open access. Under this
exception, a contract to sell excess
power is not treated as private business
use if the term of the contract (including
all renewal options) is not greater than
3 years, the issuer does not issue tax-
exempt bonds to increase the capacity of
its generation system during the term of
the contract, the governmental owner
offers non-discriminatory, open access
transmission tariffs pursuant to the
FERC rules (or comparable state law
provisions pursuant to a plan approved
by the FERC), all of the output sold
under the contract is excess capacity
resulting from participation in open
access, the contract mitigates stranded
costs of the owner that are attributable
to entry into the open access system,
and stranded costs recovered under the
contract by that owner are used to
redeem tax-exempt bonds as promptly
as reasonably practical.

10. Special Exceptions for Transmission
Facilities

The 1994 proposed output regulations
provide special rules for transmission
facilities, which are intended to respond
to the development of regulatory
policies that require or encourage open
access to transmission systems. Under
these special rules, in general, the use
of transmission facilities is not private
business use to the extent that it results

from an order or actions taken in
response to (or to prevent) an
anticipated order by the United States
that those facilities be used by a
particular nongovernmental person,
provided that the transmission facilities
were sized based on the issuer’s
reasonable expectations about the
amount of wheeling. The 1994 proposed
output regulations contain a number of
exceptions to this rule, which are
designed to prevent the tax-exempt
financing of facilities constructed for
use by nongovernmental persons. The
1994 proposed output regulations also
provide that an issuer must take
remedial action if more than 20 percent
of a transmission facility is so used by
a nongovernmental person.

Commentators suggested that the
exceptions for use of transmission
systems should be made more flexible to
accommodate the development of open
access regulatory policies.
Commentators noted that measurement
of use of a transmission system raises a
number of complex technical issues. For
example, capacity or available output
may be much more readily determined
for a generating unit than for a
transmission system. Some
commentators suggested that all use of
a transmission system pursuant to
standard tariffs should be treated as
general public use. Other commentators
suggested that any rules addressing
open access required by the FERC
should also similarly address open
access required by state public utility
commissions.

The temporary regulations broaden
the exceptions for use of transmission
facilities, but do not treat all use of
transmission facilities pursuant to
standard tariffs as general public use.
Under §1.141-2(d), an action taken in
response to a specific FERC order to
wheel power under sections 211 and
212 of the Federal Power Act (16 U.S.C.
824j and 824k) would otherwise qualify
for an exception from the deliberate
action rule because it is taken in
response to a regulatory directive made
by the federal government. The
temporary regulations additionally
provide that an action taken in
anticipation of such an order is not a
deliberate action.

The temporary regulations also
provide a special exception for
transmission facilities pursuant to
which an action is not treated as a
deliberate action if it is taken to
implement the offering of non-
discriminatory, open access for the use
of financed transmission facilities in a
manner consistent with FERC rules,
including reciprocity conditions of
FERC Order No. 888 (61 FR 21540, May

10, 1996), pursuant to a plan approved
by the FERC. The special exception also
applies to orders and rules of state
regulatory authorities pursuant to a plan
approved by the FERC that are
comparable to certain FERC orders and
rules. This exception does not apply,
however, to the sale, exchange, or other
disposition of bond-financed
transmission facilities to a
nongovernmental person.

Section 1.141-2(d)(1) provides that an
issue is an issue of private activity
bonds if the issuer reasonably expects,
as of the issue date, that the issue will
meet either the private business tests or
the private loan financing test or if the
issuer takes a deliberate action,
subsequent to the issue date, that causes
the conditions of either the private
business tests or the private loan
financing test to be met. Thus,
reasonable expectations about private
business use of transmission facilities
under non-discriminatory, open-access
tariffs, must be taken into account on
the issue date of bonds financing those
facilities. A special transition rule
applies to bonds (other than advance
refunding bonds) that refund bonds
issued prior to July 9, 1996 (the effective
date of FERC Order No. 888). Because
an issuer is in general not required to
apply the temporary regulations to
refunding bonds issued after the
effective date that do not have a
weighted average maturity longer than
the remaining weighted average
maturity of the refunded bonds, the
special transition rule will apply only if
the issuer chooses to apply the
temporary regulations. Whether bonds
issued after July 9, 1996, to finance
output facilities met the reasonable
expectations test of section 141 because
of the possibility of actions taken to
implement open access tariffs is
appropriately determined on a facts and
circumstances basis.

These special rules for transmission
facilities are appropriate because of the
unique statutory and regulatory regime
that applies to transmission facilities.

B. Section 1.141-8T $15 Million
Limitation for Output Facilities

1. Clarification of Computation of
Nonqualified Amount

The 1994 proposed output regulations
provide guidance on the special $15
million limitation on output facilities of
section 141(b)(4). In general, this
limitation is based on the “nonqualified
amount” of an issue or issues that
finance a single project.

The temporary regulations clarify
that, in determining the total
nonqualified amount for issues
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financing a project, the nonqualified
amount is first determined on an issue-
by-issue basis, and that these amounts
are then aggregated. The temporary
regulations also provide a simpler
method for determining how much the
nonqualified amount of an issue is
reduced when principal of the issue is
paid. Under this method, the
nonqualified amount of an issue is
reduced by the ratio of adjusted issue
price over issue price.

C. Section 1.142(f)(4)-1T Manner of
Making Election to Terminate Tax-
exempt Bond Financing

Section 142(f)(4) permits a person
engaged in the local furnishing of
electric energy or gas that uses facilities
financed with exempt facility bonds
under section 142(a)(8) and that
expands its service area in a manner
inconsistent with the requirements of
sections 142(a)(8) and 142(f) to make an
election to ensure that those bonds will
continue to be treated as exempt facility
bonds. In order to make the election the
person engaged in local furnishing
must, among other things, agree to
redeem all outstanding bonds that
financed the facilities not later than 6
months after the later of the earliest date
on which the bonds may be redeemed
or the date of the election. The
temporary regulations set forth the
required time and manner of making
this election. In general, the election
must be made on or before the 90th day
after the later of (i) the date of the
service area expansion or (ii) the
effective date of the temporary
regulations.

D. §1.150-5T Filing Notices and
Elections

The temporary regulations specify
that notices and elections under section
142(f)(4)(B) and §1.141-12(d)(3) must
be filed with the Chief, Employee Plans
and Exempt Organizations Division of
the appropriate key district office.

E. Need for Temporary Regulations and
Request for Public Comments

Congress passed the Federal Energy
Act of 1992 to encourage deregulation of
the electric power industry. Since that
time, the Federal Energy Regulatory
Commission and various states have
adopted policies to open up access to
transmission facilities. Treasury and the
IRS are aware that these initiatives are
causing rapid changes in the electric
power industry, and have received
many comments asking for immediate
guidance under section 141 regarding
the effect on the tax-exempt status of
bonds of certain restructuring
transactions necessary for utilities to

participate in a deregulated electric
utility environment. For example,
several comments state that the
restructuring initiatives in various states
and regions may not proceed until
Treasury and the IRS clarify the extent
to which municipal utilities may
transfer control of certain assets
financed with tax-exempt bonds to an
independent system operator. Based on
these considerations, it has been
determined that immediate regulatory
guidance is necessary to ensure efficient
administration of the tax laws.

The regulations are published in both
temporary and proposed form to
provide immediate guidance on which
issuers can rely in evaluating their
participation in open access regimes,
while providing the opportunity for
public comment. In addition, Treasury
and the IRS believe that providing
guidance on the effect of open access
participation is more appropriately
accomplished by regulation than by
private letter ruling. Treasury and the
IRS are also aware, however, that
restructuring efforts are evolving and
uncertain, and that new types of
arrangements may be developed to
implement restructuring. Many of the
issues that will arise may need to be
addressed legislatively. Accordingly, the
regulations are published in temporary
form with the expectation the Treasury
and the IRS will reexamine them in
light of new developments within the
next three years.

Comments are invited on whether
further guidance is needed to address
the new types of contractual
arrangements that are arising in the
electric power industry. In particular,
comments are invited on whether there
are any instances in which an option of
a nongovernmental purchaser to
purchase output of a bond-financed
facility should not be taken into account
as private business use.

Effective Dates

Sections 1.141-7T and 1.141-8T are
applicable to bonds issued on or after
February 23, 1998.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations.

It is hereby certified that the
provisions of these regulations that
impose a collection of information
requirement on small entities do not

have a significant impact on a
substantial number of small entities.
This certification is based upon the fact
that in the years 1987 through 1993 a
total of only 61 different state or local
government issuers of exempt facility
bonds issued under section 142(f) for
facilities for the local furnishing of
electric energy or gas filed information
returns with the Internal Revenue
Service under section 149(e). Further,
an election under section 142(f)(4) is in
no event required to be filed with the
Internal Revenue Service more than
once. Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. Chapter 6) is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, these
temporary regulations will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Drafting Information

The principal authors of these
regulations are Michael G. Bailey and
Allan Seller, Office of Assistant Chief
Counsel (Financial Institutions &
Products), and Nancy M. Lashnits,
formerly of that office. However, other
personnel from IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.141-0 is amended by
removing the entries for §§1.141-7 and
1.141-8 and adding entries to the table
in numerical order to read as follows:

§1.141-0 Table of contents.

* * * * *

§1.141-7T Special rules for output facilities
(temporary).

(a) Overview.
(b) Definitions.
(1) Available output.
(2) Measurement period.
(3) Sale at wholesale.
(4) Stranded costs.
(5) Take contract and take or pay contract.
(6) Transmission facilities.
(7) Nonqualified amount.
(c) Output contracts.
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(1) General rule.

(2) Benefits and burdens test.

(3) Take contract or take or pay contract.

(4) Requirements contracts.

(5) Contract with specific performance
rights.

(d) Measurement of private business use.

(e) Measurement of private security or
payment.

(f) Exceptions for certain contracts.

(1) Small purchases of output.

(2) Swapping and pooling arrangements.

(3) Short-term output contracts.

(4) Special 3-year exception for sales of
output attributable to excess generating
capacity resulting from participation in
open access.

(5) Special exceptions for transmission
facilities.

(6) Certain conduit parties disregarded.

(9) Allocations of output facilities and
systems.

(1) Facts and circumstances analysis.

(2) Hlustrations.

(3) Transmission contracts.

(4) Allocation of payments.

(h) Examples.

§1.141-8T $15 million limitation for
output facilities (temporary).

(a) In general.
(1) General rule.
(2) Reduction in $15 million output
limitation for outstanding issues.
(3) Benefits and burdens test applicable.
(b) Definition of project.
(1) General rule.
(2) Separate ownership.
(3) Generating property.
(4) Transmission.
(5) Subsequent improvements.
(6) Replacement property.
(c) Examples.
* * * * *

8§1.141-15T Effective dates
(temporary).

(a) through (e) [Reserved].
(f) Effective dates for certain regulations
relating to output facilities.
(1) General rule.
(2) Transition rule for requirement
contracts.
(9) Refunding bonds.
(h) Permissive retroactive application.
(i) Permissive retroactive application of
certain regulations pertaining to output
contracts.
* * * * *

Par. 3. Section 1.141-2 is amended by
adding a sentence at the end of
paragraph (d)(3)(ii)(B) to read as follows:

§1.141-2 Private activity bond tests.

* * * * *
d * X *
33 * * *
il * X *
53 * * * See §1.141-7T(f)(5).

* * * * *

§81.141-7 and 1.141-8 [Removed]
Par. 3a. Sections 1.141-7 and 1.141—

8 are removed.
Par. 4. Sections 1.141-7T and 1.141-

8T are added to read as follows:

§1.141-7T Special rules for output
facilities (temporary).

(a) Overview. This section provides
special rules to determine whether
arrangements for purchases of output
from an output facility cause an issue of
bonds to meet the private business tests.
For this purpose, unless otherwise
stated, water facilities are treated as
output facilities. Section 1.141-3
generally applies to determine whether
other types of arrangements for use of an
output facility cause an issue to meet

the private business tests. )
(b) Definitions. For purposes of this

section and § 1.141-8T, the following
definitions and rules apply:

(1) Available output. The available
output of a facility financed by an issue
is determined by multiplying the
number of units produced or to be
produced by the facility in one year by
the number of years in the measurement

period of that facility for that issue.
(i) Generating facilities. The number

of units produced or to be produced by
a generating facility in one year is
determined by reference to its
nameplate capacity or the equivalent (or
where there is no nameplate capacity or
the equivalent, its maximum capacity),
which is not reduced for reserves or

other unutilized capacity.
(ii) Transmission and other output

facilities. (A) In general. For
transmission, cogeneration, and other
output facilities, available output must
be measured in a reasonable manner to

reflect capacity. o o
(B) Electric transmission facilities.

Measurement of the available output of
all or a portion of electric transmission
facilities may be determined in a
manner consistent with the reporting
rules and requirements for transmission
networks promulgated by the Federal
Energy Regulatory Commission (FERC).
For example, for a transmission
network, the use of aggregate load and
load share ratios in a manner consistent
with the requirements of the FERC may
be reasonable. In addition, depending
on the facts and circumstances,
measurement of the available output of
transmission facilities using thermal
capacity or transfer capacity may be
reasonable.

(iii) Special rule for facilities acquired
or constructed primarily for use by
private business users. If an issuer
reasonably expects on the issue date
that persons that are treated as private
business users will purchase more than
30 percent of the actual output of the
facility financed with the issue, the
Commissioner may determine the
number of units produced or to be
produced by the facility in one year on
a reasonable basis other than by
reference to nameplate capacity, such as

the average expected annual output of
the facility. For example, the
Commissioner may treat the reasonably
expected annual output of a financed
peaking electric generating unit as the
available output of that unit if the issuer
reasonably expects, on the issue date of
bonds that finance the unit, that an
investor-owned utility will purchase 30
percent of the actual output of the
facility under a take or pay contract,
even if the amount of output purchased
is less than 10 percent of the available
output determined by reference to
nameplate capacity. The reasonably
expected annual output of the
generating facility must be consistent
with the capacity reported for prudent
reliability purposes.

(iv) Special rule for facilities with a
limited source of supply. If a limited
source of supply constrains the output
of an output facility, the number of
units produced or to be produced by the
facility must be determined by
reasonably taking into account those
constraints. For example, the available
output of a hydroelectric unit must be
determined by reference to the
reasonably expected annual flow of
water through the unit.

(2) Measurement period. The
measurement period of an output
facility financed by an issue is
determined under § 1.141-3(g).

(3) Sale at wholesale. For purposes of
this section, a sale at wholesale means
a sale of output to any person for resale.

(4) Stranded costs. For purposes of
this section, stranded costs means
stranded costs as defined in 18 CFR
35.26 and costs that an issuer incurred
to provide service to a wholesale or
retail customer that subsequently
becomes, in whole or in part, an
unbundled transmission customer and
that an issuer is authorized to recover by
the FERC or a state regulatory authority.

(5) Take contract and take or pay
contract. A take contract is an output
contract under which a purchaser agrees
to pay for the output under the contract
if the output facility is capable of
providing the output. A take or pay
contract is an output contract under
which a purchaser agrees to pay for the
output under the contract, whether or
not the output facility is capable of
providing the output.

(6) Transmission facilities.
Transmission facilities are facilities for
the transmission or distribution of
output. Transmission facilities include
facilities necessary to provide ancillary
services required to be offered as part of
open access transmission tariffs under
rules promulgated by the FERC under
sections 205 and 206 of the Federal
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Power Act (16 U.S.C. 824d and 824e).
Thus, if a facility also serves another
function (for example, a facility that
provides for operating reserves for
transmission and also provides
generation) an allocable portion of the
facility is treated as a transmission
facility.

(7) Nonqualified amount. The
nonqualified amount with respect to an
issue is determined under section
141(b)(8).

(c) Output contracts—(1) General rule.
The purchase by a nongovernmental
person of the available output of an
output facility (output contract)
financed with the proceeds of an issue
is taken into account under the private
business tests if the purchase has the
effect of transferring substantial benefits
of owning the facility and substantial
burdens of paying the debt service on
bonds used (directly or indirectly) to
finance the facility (the benefits and
burdens test). See paragraph (c)(5) of
this section for other output contract
arrangements that are taken into account
under the private business tests. See
also §1.141-8T for rules for when an
issue that finances an output facility
(other than a water facility) meets the
private business tests because the
nonqualified amount of the issue
exceeds $15 million.

(2) Benefits and burdens test—(i)
Benefits of ownership. An output
contract transfers substantial benefits of
owning a facility if the contract gives
the purchaser (directly or indirectly)
rights to capacity of the facility on a
basis that is preferential to the rights of
the general public.

(ii) Burdens of paying debt service. An
output contract transfers substantial
burdens of paying debt service on an
issue to the extent that the issuer
reasonably expects that it is
substantially certain that payments will
be made under the terms of the contract
(disregarding default, insolvency, or
other similar circumstances). For
example, an output contract is treated as
transferring burdens of paying debt
service on an issue if payments must be
made upon contract termination.

(iii) Payments pursuant to pledged
contract. Payments made or to be made
under the terms of an output contract
that is pledged as security for an issue
are taken into account under the private
business tests even if the issuer
reasonably expects that it is not
substantially certain that payments will
be made under the contract
(disregarding default, insolvency, or
other similar circumstances). For this
purpose, an output contract is pledged
as security only if the bond documents
provide that the pledged contract cannot

be substantially amended without the
consent of bondholders or a trustee for
the bondholders.

(3) Take contract or take or pay
contract—(i) In general. The benefits
and burdens test is met if a
nongovernmental person agrees
pursuant to a take contract or a take or
pay contract to purchase the available
output of a facility. See paragraphs (d)
and (e) of this section for rules regarding
measuring the use of, and payments on
debt service for, an output facility for
determining whether the private
business tests are met.

(i) Transmission contracts. In the
case of a transmission facility, an
agreement to provide firm or priority
transmission services is generally
treated as a take contract or a take or pay
contract. The extent to which
transmission services are interruptible is
an important factor indicating that a
contract for transmission services is not
treated as a take contract or a take or pay
contract.

(4) Requirements contracts—(i) In
general. A requirements contract under
which a nongovernmental person agrees
to purchase all or part of its output
requirements is taken into account
under the private business tests only to
the extent that, based on all the facts
and circumstances, the contract meets
the benefits and burdens test. See
§1.141-15T(f)(3) for special effective
dates for the application of this
paragraph (c)(4) to issues financing
facilities subject to requirements
contracts.

(ii) Significant factors. Significant
factors that tend to establish that the
benefits and burdens test is met under
the rule set forth in paragraph (c)(4)(i)
of this section include—

(A) The purchaser’s customer base has
significant indicators of stability, such
as large size, diverse composition, and
a substantial residential component;

(B) The contract covers historical
requirements of the purchaser, rather
than only projected requirements that
are in addition to historical
requirements; and

(C) The purchaser agrees not to
construct or acquire other power
resources to meet the requirements
covered by the contract.

(iii) Special rule for retail
requirements contracts. In general, a
requirements contract that is not a sale
at wholesale does not meet the benefits
and burdens test because the obligation
to make payments on the contract is
contingent on the output requirements
of a single user. Such a requirements
contract in general meets the benefits
and burdens test, however, to the extent
that it contains contractual terms that

obligate the purchaser to make
payments that are not contingent on the
output requirements of the purchaser
(such as significant termination
payments) or that obligate the purchaser
to have output requirements. For
example, a requirements contract with
an industrial purchaser meets the
benefits and burdens test if the
purchaser enters into additional
contractual obligations with the issuer
or another governmental unit not to
cease operations.

(5) Contract with specific performance
rights. An output contract that provides
the purchaser with specific rights to
control the output of a facility or with
other specific performance rights to the
use of output of a facility is generally
taken into account under the private
business tests, even if the benefits and
burdens test is not met. Payments made
and to be made under such a contract
are generally taken into account under
the private payment test, even if the
issuer does not reasonably expect that it
is substantially certain that payments
will be made under the contract
(disregarding default, insolvency, or
other similar circumstances). A
customer’s normal entitlement to
receive utility service (for example, an
entitlement to reasonable protection
against blackouts in times of high
demand through rotating the effects of
blackouts) is not treated as a specific
performance right for this purpose.

(d) Measurement of private business
use. If an output contract results in
private business use under this section,
the amount of private business use
generally is the capacity that must be
reserved for the nongovernmental
person under prudent reliability
standards. For example, in the case of a
take contract for a peaking electric
generating unit, under which a
nongovernmental person has priority
rights to use capacity at any time for the
entire term of the bonds, but under
which the total energy purchases are
limited in any one year to 10 percent of
annual available output (determined by
reference to nameplate capacity), the
amount of private business use is the
amount of capacity that must be
reserved for that nongovernmental
person under prudent reliability
standards, which may be as much as
100 percent.

(e) Measurement of private security or
payment. The measurement of payments
made or to be made by
nongovernmental persons under output
contracts as a percent of the debt service
of an issue is determined under the
rules provided in §1.141-4.

(f) Exceptions for certain contracts—
(1) Small purchases of output. An
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output contract is not taken into account
under the private business tests if the
purchaser is not required under the
contract to make a payment that is
substantially certain to be made under
paragraph (c)(2)(ii) of this section in any
year greater than 0.5 percent of the
average annual debt service on an issue
that finances the output facility.

(2) Swapping and pooling
arrangements. An agreement that
provides for swapping or pooling of
output by one or more governmental
persons and one or more
nongovernmental persons does not
result in private business use of the
output facility owned by the
governmental person to the extent
that—

(i) The swapped output is reasonably
expected to be approximately equal in
value (determined over periods of one
year or less); and

(ii) The purpose of the agreement is to
enable each of the parties to satisfy
different peak load demands, to
accommodate temporary outages, to
diversify supply, or to enhance
reliability in accordance with prudent
reliability standards.

(3) Short-term output contracts. The
exceptions for short-term arrangements
provided in §1.141-3 (c) and (d)(3)
apply to output contracts. For example,
a spot sale for use for a period of 90
days on the basis of rates that are
generally applicable and uniformly
applied generally does not result in
private business use, and a spot sale for
use for a period of 30 days on the basis
of rates that are specially negotiated
generally does not result in private
business use.

(4) Special 3-year exception for sales
of output attributable to excess
generating capacity resulting from
participation in open access. The
purchase of output of an output facility
(not including a water facility) by a
nongovernmental person is not treated
as private business use if all of the
following requirements are met:

(i) The term of the contract is not
longer than 3 years, including all
renewal options.

(ii) The issuer does not make
expenditures to increase the generating
capacity of its system during the term of
the contract that are, or will be, financed
with proceeds of tax-exempt bonds.

(iii) The governmental owner offers
non-discriminatory, open access
transmission tariffs for use of its
transmission system pursuant to rules
promulgated by the FERC under
sections 205 and 206 of the Federal
Power Act (16 U.S.C. 824d and 824e) (or
comparable provisions of state law

pursuant to a plan approved by the
FERC).

(iv) All of the output sold under the
contract is attributable to excess
capacity resulting from the offer of the
non-discriminatory, open access
transmission tariffs referred to in
paragraph (f)(5)(ii) of this section.

(v) The contract mitigates stranded
costs of the governmental owner that are
attributable to the offer of the non-
discriminatory, open access
transmission tariffs referred to in
paragraph (f)(5)(ii) of this section.

(vi) Any stranded costs recovered by
the governmental owner (including
amounts recovered under the contract)
with respect to the output facility under
rules promulgated by the FERC under
the Federal Power Act (or comparable
provisions of state law) are applied as
promptly as is reasonably practical to
redeem tax-exempt bonds that financed
that facility in a manner consistent with
§1.141-12.

(5) Special exceptions for
transmission facilities—(i) Mandated
wheeling. Entering into a contract for
the use of transmission facilities
financed by an issue is not treated as a
deliberate action under §1.141-2(d) if—

(A) The contract is entered into in
response to (or in anticipation of) an
order by the United States under
sections 211 and 212 of the Federal
Power Act (16 U.S.C. 824j and 824k) (or
a state regulatory authority under
comparable provisions of state law
pursuant to a plan approved by the
FERC); and

(B) The terms of the contract are bona
fide and arm’s length, and the
consideration paid is consistent with
the provisions of section 212(a) of the
Federal Power Act.

(ii) Actions taken to implement non-
discriminatory, open access. An action
is not treated as a deliberate action
under §1.141-2(d) if it is taken to
implement the offering of non-
discriminatory, open access tariffs for
the use of transmission facilities
financed by an issue in a manner
consistent with rules promulgated by
the FERC under sections 205 and 206 of
the Federal Power Act (16 U.S.C. 824d
and 824e) (or by a state regulatory
authority under comparable provisions
of state law pursuant to a plan approved
by the FERC). This paragraph (f)(5)(ii)
does not apply, however, to the sale,
exchange, or other disposition of
transmission facilities to a
nongovernmental person.

(iii) Application to reasonable
expectations test to certain current
refunding bonds. An action taken or to
be taken with respect to transmission
facilities refinanced by an issue is not

taken into account under the reasonable
expectations test of §1.141-2(d) if—

(A) The action is described in
paragraph (f)(5) (i) or (ii) of this section;

(B) The bonds of the issue are current
refunding bonds that, directly or
indirectly, refund bonds issued before
July 9, 1996; and

(C) The weighted average maturity of
the refunding bonds is not greater than
the remaining weighted average
maturity of those prior bonds.

(6) Certain conduit parties
disregarded. A nongovernmental person
acting solely as a conduit for the
exchange of output among
governmentally owned and operated
utilities is disregarded in determining
whether the private business tests are
met with respect to financed facilities
owned by a governmental person. Use of
property by a power marketer in the
trade or business of purchasing and
reselling power, however, is taken into
account under the private business tests.

(9) Allocations of output facilities and
systems—(1) Facts and circumstances
analysis. Whether output sold under an
output contract is allocated to a
particular facility (for example, a
generating unit), to the entire system of
the seller of that output (net of any uses
of that system output allocated to a
particular facility), or to a portion of a
facility is based on all the facts and
circumstances. Significant factors to be
considered in determining the
allocation of an output contract to
financed property are the following:

(i) The extent to which it is physically
possible to deliver output to or from a
particular facility or system.