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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
9 CFR Parts 317 and 381

[Docket No. 97-035F]

RIN 0583-AC47

Food Labeling: Nutrient Content
Claims, Definition of Term; Healthy

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Interim final rule.

SUMMARY: In response to a petition, the
Food Safety and Inspection Service
(FSIS) is extending until January 1,
2000, the effective date of the
requirement that individual meat and
poultry products labeled as ““healthy,”
or any other derivative of the term
“health,” contain no more than 360 mg
sodium and meal-type products contain
no more than 480 mg sodium. The
petitioner raised issues regarding the
technological feasibility of developing
consumer-acceptable products with
reduced sodium content and lack of
scientific data about a link between
sodium levels and health and safety
factors. FSIS determined that the
petitioner’s concerns have merit and, as
a result, is extending the effective date
for the second tier, lower level sodium
provisions.

DATES: Effective date: This rule is
effective February 13, 1998. Written
comments on extension of the effective
date should be received by March 16,
1998. Written comments about
instituting additional rulemaking
should be received by May 19, 1998.
ADDRESSES: Submit one original and
two copies of written comments to the
FSIS Docket Clerk, Docket #97—-035F,
Room 102, Cotton Annex Building, 300
12th Street, SW., Washington, DC
20250-3700. All comments submitted
on this rule will be available for public
inspection in the Docket Clerk’s Office

between 8:30 a.m. and 4:30 p.m.,
Monday through Friday.

FOR FURTHER INFORMATION CONTACT: Mr.
William J. Hudnall, Assistant Deputy
Administrator, Office of Policy, Program
Development and Evaluation; telephone
(202) 205-0495.

SUPPLEMENTARY INFORMATION:
Background

In the May 10, 1994, Federal Register
(59 FR 24220), FSIS published a final
rule to establish a definition of the term
“healthy,” or any other derivative of the
term “‘health” and similar terms, on
meat and poultry product labeling. The
Agency believes it is important to give
consumers accurate, informative
labeling on meat and poultry products
that conform with such labeling on
other foods. The final rule provides a
definition for the implied nutrient
content claim “healthy”” for individual
and meal-type products. Under 9 CFR
317.363(b)(3) and 381.463(b)(3), for a
food to qualify to use the term
“healthy,” or a derivative of that term,
on its label or in its labeling, the
product must not contain more than 360
mg of sodium, except it shall not
contain more than 480 mg of sodium
during the first 24 months of
implementation (through November 10,
1997) per reference amount customarily
consumed (RACC) and per labeled
serving size. Under 9 CFR
317.363(b)(3)(i) and 381.463(b)(3)(i), a
meal-type product, to qualify to bear
this term, shall not contain more than
480 mg of sodium, except that it shall
not contain more than 600 mg. of
sodium during the first 24 months of
implementation, per labeled serving
size.

On December 7, 1996, FSIS received
a petition from ConAgra, Inc.,
requesting that 9 CFR 317.363(b)(3) and
381.463(b)(3) be amended to “eliminate
the sliding scale sodium requirement for
foods labeled ‘healthy’ by eliminating
the entire second tier levels of 360 mg
sodium requirements for individual
foods and 480 mg sodium for meal-type
products.” As an alternative, the
petitioner requested that the effective
date of November 10, 1997, be delayed
until food technology can develop
acceptable products with reduced
sodium content, and until there is better
understanding of the relationship
between sodium and hypertension.

The petitioner cited as grounds for its
request: (1) a lack of scientific basis
supporting the Daily Reference Value
for sodium (9 CFR 317.309(c)(9) and
381.409(c)(9)) and the allowable
maximum levels of sodium in sections
317.363(b)(3) and 381.463(b)(3); (2) a
lack of consumer acceptance of products
containing low sodium levels; (3) a lack
of acceptable sodium substitutes and the
difficulties in manufacturing whole
lines of products at these low sodium
levels; and (4) USDA's failure to provide
adequate notice and an opportunity for
public comment on the “second tier”
sodium levels in the healthy definition,
to follow congressional intent and the
directives of the Nutrition Labeling and
Education Act of 1990, and to consider
all the science available, particularly
studies which demonstrate possible
harm to the general population by low
sodium diets. FSIS believes that some of
these assertions have raised questions
that warrant further consideration.

Regarding the efforts of industry to
lower the sodium level in foods, the
petitioner stated that the technology
does not yet exist to manufacture certain
low fat meat and poultry products at the
lower, second tier “healthy’” definition
levels of sodium and still provide foods
that will be acceptable to consumers.
The petitioner submitted the results of
a consumer survey that examines
consumer acceptance of several
products with different sodium levels.
Although the survey found reductions
in consumer acceptance at levels of 480
mg sodium compared with higher (600
mg) sodium levels, there was a
statistically significant drop in
acceptance at levels of 360 mg sodium
per serving.

The petitioner described several
technological concerns with lowering
sodium levels in foods. These concerns
related to the functional role of salt,
such as the impact on the microbial
stability of perishable products, changes
in product texture and in water-binding
capabilities, and effects on flavor
characteristics of other ingredients and
on total electrolyte levels that, according
to the petitioner, play a critical role in
product safety.

The Agency does not find merit in the
petitioner’s questions regarding the lack
of scientific basis for the usefulness of
lowered sodium levels in the diet of the
general population. There is significant
agreement that lower dietary sodium
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levels reduce the risk of hypertension.
(Note references at end of document.)
The overwhelming majority of experts
and of authoritative bodies still favors
making recommendations for the
general public to moderate sodium
intake. This consensus is reflected in
the Dietary Guidelines for Americans.

FSIS also finds the petitioner’s claim
that the Agency failed to provide
adequate notice and an opportunity for
public comment on the second tier
sodium levels in the “healthy”
definition to be without merit. The
sodium requirements for individual
USDA-regulated foods and meal-type
products that were adopted in the
“healthy” final rule were promulgated
in response to full notice-and-comment
rulemaking procedures. In the proposal,
the Agency specifically asked for
comments in evaluating whether the
definition of **healthy”’ that was being
proposed was appropriate. FSIS also
acknowledged its proposed definition of
the term “healthy” differed from the
definition that was proposed by the
Food and Drug Administration (FDA)
with regard to sodium levels, and asked
for comments on whether it was
necessary that the two Agencies provide
uniform criteria for use of this term or
whether different definitions may be
appropriate. FSIS fully considered all
the comments it received, and then
issued final sodium level regulations in
accordance with proper notice-and-
comment rulemaking provisions of the
Administrative Procedure Act.

However, the Agency finds that the
issues relative to technological and
safety concerns of reduced sodium
foods raise important new questions
that merit further consideration. FSIS
recognizes that the food industry has
made a significant effort over the last
few years to lower both the fat and
sodium levels in meat food and poultry
products while maintaining taste and
texture attributes that are acceptable to
consumers. The Agency continues to
believe, however, that the scientific
evidence suggests further reductions in
fat and sodium intakes will result in
meaningful public health gains.

FSIS has defined the term *‘healthy”
to help consumers identify meat and
poultry products that will help them
meet guidelines for a healthy diet.
Consumers appreciate the significance
of this term, and many make purchasing
decisions based on its presence on a
food label. Therefore, manufacturers
have an incentive to produce foods that
qualify to bear this term. If the
petitioner is correct that the technology
does not yet exist that will permit
manufacturers to produce certain types
of low fat meat and poultry, products

that will contain the second tier, lower
levels of sodium, and still be acceptable
to consumers, the possibility exists that
“healthy’”” may disappear from the
market for such foods. Therefore, the
Agency finds that it needs to explore
whether it has created an unattainable
sodium standard for some meat and
poultry products. If it is determined that
the standard is unattainable, further
determination must be made about the
health implications, if any.

FSIS is considering whether to
institute rulemaking to resolve the
issues raised by the petitioner and to
reevaluate the sodium provisions of its
nutrient content claims regulations
pertaining to the use of the term
“healthy.” In this document, the Agency
is asking for data regarding the
technological feasibility of reducing the
sodium content of individual foods to
360 mg per RACC and of meal-type
dishes to 480 mg sodium per labeled
serving and for additional information
or views on consumer acceptance of
meat and poultry foods with such
sodium levels.

With regard to technological
feasibility, the Agency is asking for
information about the availability or
lack of availability of acceptable sodium
substitutes, the difficulties in
manufacturing different lines of meat
and poultry products with lowered
sodium levels, and the impact of these
sodium levels on the shelf-life stability
and the safety of the food. Are there
certain types of meat and poultry
products for which it is not possible to
reach the second tier levels of sodium?
If so, what are these foods? Should FSIS
make special exemptions for them, or
should FSIS exclude them from bearing
the term “healthy?”” The Agency also is
asking for comments on other
approaches to reduce the amount of
sodium in meat and poultry products
labeled “healthy.” It is important that
consumers seeking to eat a health-
promoting diet have food choices
available that enable them to reduce the
amount of sodium in their diet.

The Agency believes it is in the public
interest to extend the effective date for
the lower standards for sodium in the
definition of ““healthy”” in 9 CFR
317.363(b)(3) and 381.463(b)(3) while
the Agency attempts to resolve the
issues raised by the petition. Therefore,
FSIS is announcing an extension in the
effective date of the second tier, lower
sodium level provisions until January 1,
2000.

FDA also was persuaded by the
petitioner that it is in the public interest
to stay its effective date for the lower
standards for sodium in its definition of
“healthy.” Therefore in the April 1,

1997, Federal Register (62 FR 15390),
FDA issued a stay in the effective date
until January 1, 2000, for the second tier
sodium levels to allow itself time to
reevaluate the standard, the data
contained in the petition, and any
additional data that it may receive; to
conduct any subsequent notice-and-
comment rulemaking that it finds is
necessary; and to allow ample time for
implementation of the rule or of any
changes in the rule that may result from
the Agency’s reevaluation.

If it appears from the comments that
agreement exists that there are
technological hurdles that cannot be
overcome at this time for all, or certain
types of, meat and poultry products, the
Agency is interested in exploring
options for maximizing the public
health gains that would come from
reducing dietary sodium levels.
Therefore, FSIS has identified two
options that it could consider.

As an option, FSIS could propose to
amend the definition of ““healthy” in 9
CFR 317.363(b)(3) and 381.463(b)(3), as
requested in the petition, and could
make the current sodium levels for
individual foods and meal-type
products the qualifying levels. FSIS may
propose this option if the evidence
submitted in response to this rule
demonstrates that it is technologically
impossible to find salt substitutes for
use in any type of meat and poultry
product that would satisfy the
requirements for texture, safety, and
consumer acceptance. There must be
evidence that failure of some foods to
meet the definition for ““healthy’” would
significantly reduce consumers’ choices
in meeting guidelines for a healthy diet.

As a second option, the Agency could
reconsider the sodium levels that it has
established as the second tier of the
“healthy” definition. For example, a
possibility might be that individual
meat food and poultry products would
have to contain 360 mg sodium or less
per RACC or at least 25 percent less
sodium per RACC than the norm, as
long as the final sodium level does not
exceed 480 mg per RACC. For meal-type
products, the Agency might consider the
use of a percent reduction from the
disclosure level.

If the definition is set at a reasonable
achievable level of a 25 percent
reduction from the disclosure level,
more meat and poultry products are
likely to be available. Further, market
competition may encourage some
manufacturers to exceed this minimal
reduction. On the other hand, a primary
consideration is whether a 25 percent
reduction from the disclosure level or
market basket norm is of adequate
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dietary significance to warrant the use
of the term “healthy.”
Based on the above information, the

Agency requests comments on whether
it should institute rulemaking to
reevaluate the sodium provisions of the
nutrient claims regulations pertaining to
the use of the term “healthy’” and on the

other issues raised in the petition.
FSIS is dispensing with the

requirements of notice and opportunity
for comment for this final rule because
the Agency finds these procedures to be
impracticable. In light of the
information provided by the petition,
FSIS must have additional time to
reevaluate the standard for ‘““healthy”
with regard to sodium levels and to
explore whether it has created an
unattainable sodium standard and other
technological issues. The Agency is
finalizing this rule immediately because
the original effective date for the second
tier sodium level requirements has
expired. However, FSIS is providing the
public with an opportunity to comment
on its decision to finalize immediately.

Executive Order 12866 and the
Regulatory Flexibility Act

This final rule has been determined to
be non-significant and was not reviewed

by OMB under Executive Order 12866.
The Administrator has made an initial

determination that this interim final
rule will not have a significant
economic impact on a substantial
number of small entities, as defined by
the Regulatory Flexibility Act (5 U.S.C.
601). This interim final rule will impose
no new requirements on small entities.

FSIS believes that net social benefits
are associated with the adoption of this
rule because the value of incremental
benefits is likely to exceed the
incremental costs. The incremental
benefits include the potential reductions
in the cases of hypertension associated
with reduced consumption of sodium.
The reductions in hypertension cases
would tend to reduce the number of
visits to doctors and hospitals
associated with these heart diseases. It
also would reduce cases of mortality
associated with these diseases. The
reductions in the costs associated with
these mortality and morbidity cases
constitute an incremental benefit to
society. Society also is likely to benefit
from increased productivity brought
about by improved health and welfare of
the workers consuming low sodium

diets. o )
If the reduction in sodium levels

reduces the preservation characteristics
of the products, the industry might
incur additional costs to preserve the
products by other means such as by
innovating new chemical preservatives.
This incremental cost, however, could

be offset by the reduced costs of sodium
in the products. Hence, the costs
associated with this rule are not likely
to increase.

Unfortunately, we do not have data on
the costs and benefits referred to above.
Conceptually, however, it appears that
the benefits are likely to exceed
considerably the costs and result in a
net benefit to society.

Executive Order 12988

This interim final rule has been
reviewed under Executive Order 12988,
Civil Justice Reform. This rule (1)
preempts all State and local laws and
regulations that are inconsistent with
this rule; (2) has no retroactive effect;
and (3) does not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Requirements

Paperwork requirements for this rule
have been approved under OMB Control
Number 0583-0092.
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List of Subjects

9 CFR Part 317
Food labeling, Meat inspection.

9 CFR Part 381

Food labeling, Poultry and poultry
products.

For the reasons discussed in the
preamble, FSIS is amending parts 317
and 381 of the Federal meat and poultry
products inspection regulations as set
forth below:

PART 317—LABELING, MARKING
DEVICES AND CONTAINERS

1. The authority citation for part 317
continues to read as follows:

Authority: 21 U.S.C. 601-695; 7 CFR 2.18,
2.53.

Subpart B—Nutrition Labeling

§317.363 [Amended]

2. Section 317.363 is amended by
removing the phrase “‘during the first 24
months of implementation” in
paragraph (b)(3) introductory text and
(b)(3)(i) and replacing it with “‘effective
through January 1, 2000.”

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

3. The authority citation for part 381
continues to read as follows:

Authority: 7 U.S.C. 138f, 450:21 U.S.C.
451-470; 7 CFR 2.18, 2.53.

Subpart Y—Nutrition Labeling

§381.463 [Amended]

4. Section 381.463 is amended by
removing the phrase “‘during the first 24
months of implementation” in
paragraph (b)(3) introductory text and
(b)(3)(i) and replacing it with *‘effective
through January 1, 2000.”

Done at Washington, DC, on: February 4,
1998.

Thomas J. Billy,

Administrator.

[FR Doc. 98-3718 Filed 2—12-98; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 97-AGL-57]

Establishment of Class E Airspace; St.
Paul, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at St. Paul, MN. An airspace
review for St. Paul, Downtown Holman
Field, MN, indicated the need for
surface area controlled airspace during
periods when the control tower is
closed. The surface area provides a safer
operating environment for business/
corporate turbo jet and turbo prop
aircraft which operate into and out of
the airport when the control tower is
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closed. The airport meets the minimum
communications and weather
observation and reporting requirements.
Controlled airspace extending upward
from the surface will contain aircraft
executing instrument approach
procedures.

EFFECTIVE DATE: 0901 UTC, April 23,
1998.

FOR FURTHER INFORMATION CONTACT:
Michelle M. Behm, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:

History

On Monday, November 10, 1997, the
FAA proposed to amend 14 CFR part 71
to establish Class E airspace at St. Paul,
MN (62 FR 60461). The proposal was to
add controlled airspace extending
upward from the surface to contain
Instrument Flight Rules (IFR) operations
in controlled airspace during periods
when the control tower is closed.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for airspace areas
designated as a surface area for an
airport are published in paragraph 6002
of FAA Order 7400.9E dated September
10, 1997, and effective September 16,
1997, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
establishes Class E airspace at St. Paul,
MN, to accommodate aircraft executing
the published instrument approach
procedures at St. Paul, Downtown
Holman Field, during periods when the
control tower is closed. Controlled
airspace extending upward from the
surface is needed to contain aircraft
executing these approaches. The area
will be depicted on appropriate
aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under executive Order 12866; (2) is not
a “‘significant rule”’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)

does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have

a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

[Amended]

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport.
* * * * *

AGL MN E2  St. Paul, MN [New]

St. Paul, Downtown Holman Field, MN

(lat. 44°56'04" N.; long. 93°03'36" W.)
South St. Paul Municipal Richard E. Fleming

Field, MN

(lat. 44°51'26" N., long. 93°01'59" W.)

Within a 4.1-mile radius of the St. Paul,
Downtown Holman Field, excluding that
airspace within a 1-mile radius of South St.
Paul Municipal, Richard E. Fleming Field.
This Class E airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
dates and times will thereafter be
continuously published in the Airport/
Facility Directory.

* * * * *

Issued in Des Plaines, Illinois on January
22,1998.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 98-3732 Filed 2-12-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 97-AGL-58]

Modification of Class E Airspace;
Escanaba, Ml

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Escanaba, MI. A VHF
Omnidirectional Range (VOR) Standard
Instrument Approach Procedure (SIAP)
to Runway (Rwy) 36 has been developed
for Delta County Airport. Controlled
airspace extending upward from the
surface is needed to contain aircraft
executing the approach. This action
enlarges the radius and adds a southern
extension to the surface area, and
enlarges the radius and adds a southern
extension for the existing controlled
airspace. This action also corrects the
wording for the surface area, as given in
the notice of proposed rulemaking, by
deleting the part-time reference. This
wording was included in error.
EFFECTIVE DATE: 0901 UTC, April 23,
1998.

FOR FURTHER INFORMATION CONTACT:
Michelle M. Behm, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.
SUPPLEMENTARY INFORMATION:

History

On Monday, November 10, 1997, the
FAA proposed to amend 14 CFR part 71
to modify Class E airspace at Escanaba,
MI (62 FR 60462). The proposal was to
add controlled airspace extending
upward from the surface to contain
aircraft conducting Instrument Flight
Rules (IFR) operations in controlled
airspace during portions of the terminal
operation and while transiting between
the enroute and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for surface areas for an
airport are published in paragraph 6002,
and Class E airspace designations for
airspace areas extending upward from
700 feet or more above the surface are
published in paragraph 6005 of FAA
Order 7400.9E dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
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CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies Class E airspace at Escanaba,
MI, to accommodate aircraft executing
the VOR Rwy 36 SIAP and IFR
operations at Delta County Airport by
enlarging the radius and adding a
southern extension to the surface area,
and enlarging the radius and adding a
southern extension for the existing
controlled airspace. The area will be
depicted on appropriate aeronautical
charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6002 Class E airspace areas
designated as a surface area For an airport.
* * * * *

AGL MI E2 Escanaba, MI [Revised]

Escanaba, Delta County Airport, Ml

(lat. 45°43'22" N., long. 87°05'37"' W.)
Escanaba VORTAC

(lat. 45°43'22" N., long. 87°05'23" W.)

Within a 4.3-mile radius of the Escanaba
VORTAC; and within 2.6 miles each side of
the Escanaba VORTAC 007 deg. radial,
extending from the 4.3-mile radius to 7.4
miles north of the VORTAC; and within 2. 6
miles each side of the Escanaba VORTAC 101
deg. radial, extending from the 4.3-mile
radius to 7.4 miles east of the VORTAC; and
within 2.6 miles each side of the Escanaba
VORTAC 266 deg. radial, extending from the
4.3-mile radius to 7.0 miles west of the
VORTAC; and within 3.2-miles each side of
the Escanaba VORTAC 171 deg. radial,
extending from the 4.3-mile radius to 7.0
miles south of the VORTAC

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MI E5 Escanaba, Ml [revised]

Escanaba, Delta County Airport, Mi

(lat. 45°43'22" N., long. 87°05'37" W.)
Escanaba VORTAC

(lat. 45°43'22" N., long. 87°05'23" W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of the Escanaba VORTAC; and within
2.6 miles each side of the Escanaba VORTAC
007 deg. radial, extending from the 6.8-mile
radius to 7.4 miles north of the VORTAC; and
within 2.6 miles each side of the Escanaba
VORTAC 101 deg. radial, extending from the
6.8-mile radius to 7.8 miles east of the
VORTAC; and within 2.6 miles north and 3.5
miles south of the Escanaba VORTAC 270
deg. radial, extending from the 6.8-mile
radius to 11.7 miles west of the VORTAC;
and within 3.2 miles each side of the
Escanaba VORTAC 171 deg. radial, extending
from the 6.8-mile radius to 7.0 miles south
of the VORTAC.

* * * **

Issued in Des Plaines, Illinois on January
22, 1998.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 98-3733 Filed 2—-12-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 97-AGL-51]

Establishment of Class E Airspace;
Friendship (Adams), WI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Friendship (Adams), WI. A
Global Positioning System (GPS)
Standard Instrument Approach
Procedure (SIAP) to Runway 33 has
been developed for Adams County
Legion Field Airport. Controlled
airspace extending upward from 700 to
1200 feet above ground level (AGL),
within a 9.4-mile radius of the airport,
is needed to contain aircraft executing
the approach.

EFFECTIVE DATE: 0901 UTC, April 23,
1998.

FOR FURTHER INFORMATION CONTACT:
Michelle M. Behm, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.
SUPPLEMENTARY INFORMATION:

History

On Wednesday, December 10, 1997,
the FAA proposed to amend 14 CFR
part 71 to establish Class E airspace at
Friendship (Adams), WI (62 FR 65041).
The proposal was to add controlled
airspace extending upward from 700 to
1200 feet AGL to contain Instrument
Flight Rules (IFR) operations in
controlled airspace during portions of
the terminal operation and while
transiting between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were receive. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9E dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
establishes Class E airspace at
friendship (Adams), WI. This action
provides adequate controlled airspace
extending upward from 700 to 1200 feet
AGL to contain aircraft executing the
GPS Rwy 33 SIAP and IFR operations at
Adams County Legion Field Airport.
The area would be depicted on
appropriate aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
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necessary to keep them operationally
current. Therefore, this regulation—(1)
Is not a “‘significant regulatory action™
under Executive Order 12866; (2) is not
a “’significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL WI E5 Friengship (Adams), W1 [New]
Adams County Legion Field Airport, WI

(lat. 43°57'40" N, long. 89°47'17" W)

That airspace extending upward from 700
feet above the surface within a 9.4-mile
radius of the Adams County Legion Field
Airport, excluding that portion within the
Necedah, WI, and New Lisbon, WI, Class E
airspace areas.

* * * * *

Issued in Des Plaines, Illinois on January

22,1998.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 98-3734 Filed 2—12-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 97-AGL—60]

Modification of Class E Airspace;
Cumberland, WI

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Cumberland, WI. A Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
to Runway (Rwy) 27 has been developed
for Cumberland Municipal Airport.
Controlled airspace extending upward
from 700 to 1200 feet above ground
level (AGL) is needed to contain aircraft
executing the approach. This action
adds an extension to the east for the
existing controlled airspace.

EFFECTIVE DATE: 0901 UTC, April 23,
1998.

FOR FURTHER INFORMATION CONTACT:
Michelle M. Behm, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.
SUPPLEMENTARY INFORMATION:

History

On Monday, November 10, 1997, the
FAA proposed to amend 14 CFR part 71
to modify Class E airspace at
Cumberland, WI (62 FR 60460). The
proposal was to add controlled airspace
extending upward from 700 to 1200 feet
AGL to contain aircraft conducting
Instrument Flight Rules (IFR) operations
in controlled airspace during portions of
the terminal operation and while
transiting between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface are published in
paragraph 6005 of FAA Order 7400.9E
dated September 10, 1997, and effective
September 16, 1997, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies Class E airspace at

Cumberland, WI, to accommodate
aircraft executing the GPS Rwy 27 SIAP
and IFR operations at Cumberland
Municipal Airport by adding an
extension to the east for the existing
controlled airspace. The area will be
depicted on appropriate aeronautical
charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet Or more
above the surface of the earth.

* * * * *

AGL WI E5 Cumberland, WI [Revised]

Cumberland Municipal Airport, WI

(lat. 45°30'21" N., long. 91°58'52" W.)
Cumberland NDB

(lat. 45°30'33" N., long. 91°58'36" W.)
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That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Cumberland Municipal Airport;
and within 2.7 miles each side of the 262°
bearing from the Cumberland NDB extending
from the 6.4-mile radius to 7.4 miles west of
the airport; and within 2.0 miles each side of
the 090° bearing from the Cumberland
Municipal Airport extending from the 6.4-
mile radius to 8.8 miles east of the airport.

* * * * *

Issued in Des Plaines, Illinois on January
22,1998.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 98-3735 Filed 2—-12-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF STATE
Bureau of Consular Affairs

22 CFR Part 51
[Public Notice 2720]

Passport Procedures—Amendment to
Validity of Passports Regulation

AGENCY: Bureau of Consular Affairs,
State.

ACTION: Final rule.

SUMMARY: This final rule amends
regulations to lower the age of eligibility
for a passport valid for 10 years issued
on or after February 1, 1998, from 18
years of age to 16 years of age.
Specifically, the rule establishes the
validity period of a regular passport
issued on or after February 1, 1998 to an
applicant 16 years of age or older as 10
years from date of issue, and to establish
the validity of a regular passport issued
on or after February 1, 1998 to an
applicant under the age of 16 years for
5 years from date of issue. This is
consistent with the Schedule of Fees for
Consular Services at section 22.1 in
Title 22 of the Code of Federal
Regulations, as effective February 1,
1998.

DATES: Effective February 1, 1998.
Comments: Although this rule takes
effective February 1, 1998, interested
persons are invited to submit written
Comments on or before March 16, 1998.
ADDRESSES: Interested persons are
invited to submit comments to: Director,
Office of Passport Policy and Advisory
Services, 1111 19th Street, N.W., Suite
260, Washington, D.C. 20524.

FOR FURTHER INFORMATION CONTACT:
Sharon E. Palmer-Royston, Office of
Passport Policy and Advisory Services,
Bureau of Consular Affairs, Department
of State (202) 955-0231.
SUPPLEMENTARY INFORMATION: Section
51.4(b) of the passport regulations in

Title 22 of the Code of Federal
Regulations establishes the period of
validity of a regular passport. In this
regard, section 217a of Title 22 in the
United States Codes provides that “[a]
passport shall be valid for a period of
ten years from the date of issue, except
that the Secretary of State may limit the
validity of a passport to a period of less
than ten years in an individual case or
on a general basis pursuant to
regulation”.

This final rule would amend the
existing regulation of section 51.4(b) of
Title 22 of the Code of Federal
Regulations by reducing the age of an
applicant eligible for a passport valid for
10 years from 18 years of age to 16 years
of age for a passport issued on or after
February 1, 1998. The change will
ensure consistency with changes being
made effective February 1, 1998, in the
Schedule of Fees for Consular Services,
22 CFR 22.1, which establishes the fee
for a passport in part on the basis of
whether the applicant is under age 16 or
is age 16 or over. Under the new
Schedule, an applicant age 16 or over
will pay the fee associated with a ten-
year passport. This reflects a decision by
the Department of State, in connection
with revising the fee schedule, that
applicants ages 16 and 17 should now
generally receive passports valid for ten
years. The Department of State needs to
make a corresponding change to 22 CFR
51.4(b), which otherwise would appear
to limit an applicant age 16 or 17 to a
five-year passport, even though such a
person would be expected under the
new fee schedule to pay for a ten-year
passport.

The rule is not expected to have a
significant economic impact on a
substantial number of small entities and
is not a major rule for purposes of
advance congressional notification
under the criteria of the Regulatory
Flexibility Act. It will not impose
information collection requirements
under the provisions of the Paperwork
Reduction Act, 44 U.S.C. Chapter 35. It
has been reviewed under E.O. 12988
and been determined to be in
compliance therewith. This rule is
exempt from review under E.O. 12866
but has been reviewed internally to
ensure consistency therewith. This rule
does not raise federalism issues under
E.O. 12612.

COMMENT PERIOD AND EFFECTIVE DATE:
Exception.

The new Period of Validity of a
Regular Passport will take effect
February 1, 1998. Pursuantto 5 U.S.C.
553(b) and (d), the Department of State
has decided to make this rule effective
without a prior public notice and
comment period and not to delay the

effective date past February 1. Delaying
the effective date would result in an
inconsistency between the provisions
governing the period of validity of
regular passport at section 51.4(b) in
Title 22 of the Code of Federal
Regulations and the changes being made
in the Schedule of Fees at sections 22.1
of Title 22 of the Code of Federal
Regulations insofar as it relates to
passport fees. Such inconsistency could
cause confusion regarding the
applicable passport fees and passport
services, provided to applicants who are
between 16 years of age and 18 years of
age. Moreover, it is in the interest of a
passport applicant who was previously
eligible only for a passport valid for 5
years to become eligible as soon as
possible for a passport with a validity of
10 years. This change effectively
relieves a restriction on passport
validity with respect to applicants ages
16 and 17. Finally, the Schedule of Fees
was subject to 30 days notice and
comment. The Department of State has
concluded that advance notice and
comment for the present rule is
unnecessary and contrary to the public
interest, and that the rule may take
effect in less than 30 days from the date
of publication.

PART 51—PASSPORTS

1. The authority citation for Part 51
continues to read as follows:

Authority: 22 U.S.C. 2114, 212, 213, 214,
214a, 216, 217a, 2671(d); 31 U.S.C. 9701; sec.
129, Pub. L. 102-138, 105 Stat. 661, E.O.
11295, 36 FR 10603, 3 CFR, 1966-1970
Comp., p. 570.

2. Section 51.4(b) is revised to read as
follows:

§51.4 Validity of passports.

* * * * *

(b) Period of validity of a regular
passport.

(1) A regular passport issued on or
after February 1, 1998, to an applicant
16 years or age or older is valid for 10
years from date of issue unless limited
by the Secretary to a shorter period.

(2) A regular passport issued on or
after February 1, 1998 to an applicant
under the age of 16 years is valid for 5
years from date of issue unless limited
by the Secretary of State to a shorter
period.

(3) The period of validity of a regular
passport issued on or after January 1,
1983, and before February 1, 1998,
unless limited by the Secretary of State
to a shorter period is: 10 years from date
of issue if issued to an applicant age 18
or older; five years from date of issue if
issued to an applicant under age 18.



7286

Federal Register/Vol. 63, No. 30/Friday, February 13, 1998/Rules and Regulations

(4) The period of validity of a regular
passport issued prior to January 1, 1983,
is five years from date of issue.

* * * * *
Dated: January 29, 1998.
Mary A. Ryan,

Assistant Secretary for Consular Affairs.
[FR Doc. 98-3534 Filed 2—-12-98; 8:45 am]
BILLING CODE 4710-06-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Interest Assumptions
for Valuing Benefits

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulation on Allocation
of Assets in Single-Employer Plans
prescribes interest assumptions for
valuing benefits under terminating
single-employer plans. This final rule
amends the regulation to adopt interest
assumptions for plans with valuation
dates in March 1998.

EFFECTIVE DATE: March 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005, 202-326—4024. (For TTY/TDD
users, call the Federal relay service toll-
free at 1-800-877-8339 and ask to be
connected to 202-326—4024.)

SUPPLEMENTARY INFORMATION: The
PBGC'’s regulation on Allocation of
Assets in Single-Employer Plans (29
CFR part 4044) prescribes actuarial
assumptions for valuing plan benefits of

terminating single-employer plans
covered by title IV of the Employee
Retirement Income Security Act of 1974.

Among the actuarial assumptions
prescribed in part 4044 are interest
assumptions. These interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Two sets of interest assumptions are
prescribed, one set for the valuation of
benefits to be paid as annuities and one
set for the valuation of benefits to be
paid as lump sums. This amendment
adds to appendix B to part 4044 the
annuity and lump sum interest
assumptions for valuing benefits in
plans with valuation dates during
March 1998.

For annuity benefits, the interest
assumptions will be 5.50 percent for the
first 25 years following the valuation
date and 5.25 percent thereafter. For
benefits to be paid as lump sums, the
interest assumptions to be used by the
PBGC will be 4.25 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. These annuity and lump sum
interest assumptions are unchanged
from those in effect for February 1998.

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect, as
accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation of
benefits in plans with valuation dates
during March 1998, the PBGC finds that
good cause exists for making the
assumptions set forth in this

amendment effective less than 30 days
after publication.

The PBGC has determined that this
action is not a “significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4044

Pension insurance, Pensions.

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

2. In appendix B, a new entry is
added to Table I, and Rate Set 53 is
added to Table II, as set forth below.
The introductory text of each table is
republished for the convenience of the
reader and remains unchanged.

Appendix B to Part 4044—Interest
Rates Used to Value Annuities and
Lump Sums

Table .—Annuity Valuations

[This table sets forth, for each
indicated calendar month, the interest
rates (denoted by iq, i, . . ., and
referred to generally as it) assumed to be
in effect between specified anniversaries
of a valuation date that occurs within
that calendar month; those anniversaries
are specified in the columns adjacent to
the rates. The last listed rate is assumed
to be in effect after the last listed
anniversary date.]

For valuation dates occurring in the month—

The values of i; are:

it fort = it

fort= it fort =

March 1998 ........ccccveeiiiieeee e

1-25

.0525

* *

>25 N/A N/A

Table Il.—Lump Sum Valuations

[In using this table: (1) For benefits for

which the participant or beneficiary is
entitled to be in pay status on the
valuation date, the immediate annuity
rate shall apply; (2) For benefits for
which the deferral period is y years
(where y is an integer and 0<y<n,),
interest rate i1 shall apply from the
valuation date for a period of y years,

and thereafter the immediate annuity
rate shall apply; (3) For benefits for
which the deferral period is y years
(where y is an integer and ni<y<n;+ny),
interest rate i, shall apply from the
valuation date for a period of y —n;
years, interest rate il shall apply for the
following n; years, and thereafter the
immediate annuity rate shall apply; (4)
For benefits for which the deferral

period is y years (where y is an integer
and y>ni+ny), interest rate iz shall apply
from the valuation date for a period of

y —nNi— Ny years, interest rate i, shall
apply for the following n; years, interest
rate i1 shall apply for the following nl1
years, and thereafter the immediate
annuity rate shall apply.]
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For plans with a valuation

Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ] ]
On or after Before (percent) 1 2 I3 N2 nz
* * * * * * *
53 03-1-98 04-1-98 4.25 4.00 4.00 4.00 7 8

Issued in Washington, D.C., on this 4th day
of February 1998.

David M. Strauss,

Executive Director,

Pension Benefit Guaranty Corporation.

[FR Doc. 98-3365 Filed 2—12-98; 8:45 am]
BILLING CODE 7708-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
RIN 0720-AA46
Civilian Health and Medical Program of

the Uniformed Services (CHAMPUS);
TRICARE Prime Balance Billing

AGENCY: Office of the Secretary, DOD.
ACTION: Interim final rule.

SUMMARY: This interim final rule
establishes financial protections for
TRICARE Prime enrollees in limited
circumstances when they receive
covered services from a non-network
provider. This rule is being published to
provide protection for TRICARE Prime
enrollees.

DATES: This rule is effective March 16,
1998. Public comments must be
received by April 14, 1998.

ADDRESSES: TRICARE Support Office
(TSO), Program Development Branch,
Aurora, CO 80045-6900.

FOR FURTHER INFORMATION CONTACT:
Kathleen Larkin, Office of the Assistant
Secretary of Defense (Health Affairs),
telephone (703) 695-3350.

Questions regarding payment of
specific claims under the CHAMPUS
allowable charge method should be
addressed to the appropriate TRICARE/
CHAMPUS contractor.

SUPPLEMENTARY INFORMATION:
l. Overview of the Rule

This interim final rule implements
section 731 of the FY 1996 National
Defense Authorization Act and section
711 of the FY 1997 National Defense
Authorization Act which modified 10
U.S.C. 1079(h) to provide protections for
TRICARE Prime enrollees from balance
billing situations in limited
circumstances. Each regional TRICARE
managed care support contractor is

required to establish a network of
civilian providers in areas where
TRICARE Prime (the enrollment option)
is offered. As is standard for Health
Maintenance Organizations, enrollees in
TRICARE Prime receive care from
network providers. But on occasion,
such as when a network provider is not
available, or in emergencies, they may
receive covered services from non-
network providers. This rule provides
protection in these situations; TRICARE
Prime enrollees will be responsible for
their copayments, but not for balance
billing by non-participating providers.

11. Rulemaking Procedures

Executive order 12866 requires
certain regulatory assessments for any
significant regulatory action, defined as
one which would result in an annual
effect on the economy of $100 million
or more, or have other substantial
impacts.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

It has determined that this is not a
significant regulatory action.

The interim final rule will not impose
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 55).

This rule is being issued as an interim
final rule, with comment period, as an
exception to our standard practice of
soliciting pubic comments prior to
issuance. The Assistant Secretary of
Defense (Health Affairs) has determined
that following the standard practice in
this case would be impracticable,
unnecessary, and contrary to the pubic
interest. This determination is based on
several factors. First, this change
directly implements a statutory
amendment enacted by Congress
expressly for this purpose. (See House
Conference Report 104-724, p. 762, and
House Report 104-563, p. 318) Second,
this rule implements the statutory
policy without embellishment. The rule
simply implements the unambiguous
Congressional policy of adjusting
TRICARE/CHAMPUS payment rates to

protect Prime enrollees when receiving
authorized care for nonparticipating
providers. Third, implementation of the
statutory amendment, enacted
September 23, 1996, has already been
substantially delayed because of a
separate statutory provision (section
8008 of the Department of Defense
Appropriations Act), which expired
September 30, 1997, and a further delay
is unwarranted. Fourth, TRICARE Prime
is a major *‘quality of life”” program of
the Department of Defense. Its success is
of great importance to maintaining
adequate retention rates of military
personnel and, thus, the conduct of the
military affairs function of the United
States. Fifth, the unexpected imposition
of balance billing requirements on
TRICARE prime enrollees receiving
authorized care has been voiced as a
major complaint, undermining
beneficiary trust in commitments made
to Prime enrollees and ultimately the
success of the TRICARE initiative.
Public comments are invited. All
comments will be carefully considered.
A discussion of the major issues
received by public comments will be
included with the issuance of the
permanent final rule, anticipated
approximately 60 days after the end of
the comment period.

List of Subjects in 32 CFR Part 199

Claims, Health insurance, Individuals
with disabilities, Military personnel,
Reporting and recordkeeping
requirements.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

1. The authority citation for Part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

2. Section 199.14 is amended by
adding paragraph (h)(1)(i)(D) to read as
follows:

8§199.14 Provider reimbursement
methods.
* * * * *

(h) Reimbursement of Individual
Health Care Professionals and Other
Non-Institutional Health-Care Providers.
* X *

(1) Allowable charge method. * * *
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(1) Introduction. * * *

(D) Special rule for TRICARE Prime
Enrollees. In the case of a TRICARE
Prime enrollee (see §199.17) who
receives authorized care from a non-
participating provider, the CHAMPUS
determined reasonable charge will be
the CMAC level as established in
paragraph (h)(1)(i)(B) of this section
plus any balance billing amount up to
the balance billing limit as referred to in
paragraph (h)(1)(i)(C) of this section.
The authorization for such care shall be
pursuant to the procedures established
by the Director, OCHAMPUS (also
referred to as the TRICARE Support

Office).

* * * * *
Dated: February 6, 1998.

L.M. Bynum,

Alternate Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 98-3502 Filed 2—12-98; 8:45 am]
BILLING CODE 5000-04-M

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 255
[Docket No. 96—-4 CARP DPRA]

Mechanical and Digital Phonorecord
Delivery Rate Adjustment Proceeding

AGENCY: Copyright Office, Library of
Congress.

ACTION: Final regulations.

SUMMARY: The Copyright Office of the
Library of Congress is announcing final
regulations that became effective on
January 1, 1998, adjusting royalty rates
to be paid under the mechanical
compulsory license, section 115 of the
1976 Copyright Act, as amended, for use
of physical, or non-digital,
phonorecords. The Office addresses
rates for physical phonorecord delivery
today, and will address rates for digital
phonorecord delivery in the future.
EFFECTIVE DATE: January 1, 1998.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Tanya Sandros, Attorney Advisor,
Copyright Arbitration Royalty Panel
(CARP), P.O. Box 70977, Southwest
Station, Washington, D.C. 20024.
Telephone: (202) 707-8380. Fax: (202)
707-8366.

SUPPLEMENTARY INFORMATION:

Background

The mechanical compulsory license,
17 U.S.C.115, provides a mechanism
outside the realm of contract for persons
who want to make and distribute

phonorecords of nondramatic musical
works that have been distributed in the
United States by the copyright owner to
obtain a compulsory license to perform
that activity. A person is eligible for this
compulsory license if: (1) He or she has
not been able to serve a notice of
intention to obtain the license on the
copyright owner, and (2) a notice of
intention has been filed with the
Copyright Office. 17 U.S.C. 115(b)(1).

Until its demise in 1993, the
Copyright Royalty Tribunal had
authority to adjust the statutory rates for
the making and distribution of physical
phonorecords, and did so in 1987,
setting the rates and terms for the
mechanical compulsory license for at
least the next ten years. See 52 FR 22637
(June 15, 1987). The Copyright Office
currently administers the mechanical
license, and responsibility for adjusting
royalty rates rests with Copyright
Arbitration Royalty Panels, known as
CARPs. 17 U.S.C. 801(b)(1), 803. The
Copyright Act provides that during the
tenth calendar year following a
ratesetting, any copyright owner or user
whose royalty rates are specified by the
statutory license may file a petition
requesting an adjustment to the rates
and terms. 17 U.S.C. 803(a)(2), (3).

On November 1, 1995, Congress
passed the Digital Performance Right in
Sound Recordings Act of 1995 (Digital
Performance Act), Pub. L. 104-39, 109
Stat. 336 (1995), which amended
sections 114 and 115 of the Copyright
Act, and extended the mechanical
license to digital phonorecord
deliveries. The mechanical rate for
physical, or non-digital, phonorecords
can be the same as, or different from, the
rate that applies to digital phonorecord
deliveries.

The legislative history for the Digital
Performance Act states that: “Through
1997, the royalty rate payable for digital
phonorecord delivery shall be the same
as for physical phonorecords. After
1997, the rates for digital phonorecord
delivery will be determined as provided
by the amended provisions section
115(c)(3) [sic], and need not be the same
as for the making and distribution of
physical phonorecords.” H.R. Rep. No.
274, 104th Cong., 1st Sess. 28 (1995).
The House Report further recognizes as
separate digital and physical
phonorecord rates, stating: “The terms
and rates shall be established [for digital
use] according to the same criteria that
apply to the license for making and
distributing physical phonorecords
* * *7|d. at 29.

The most recent royalty rate
applicable under 17 U.S.C.115 was
described in Copyright Office
regulations at 37 CFR 255.3(h), as

follows: ““For every phonorecord made
and distributed on or after January 1,
1996, the royalty rate payable with
respect to each work embodied in the
phonorecord shall be either 6.95 cents,
or 1.3 cents per minute of playing time
or fraction thereof, whichever amount is
larger.” 1d.

The year 1997 was a window year for
commencing a proceeding to further
adjust the mechanical phonorecord
compulsory license royalty rates. The
Office initiated proceedings to adjust all
section 115 rates in 1997; however,
modifications were made due to
requests by the interested parties for
extra time to negotiate terms for a new
rate.

At this time the Office is announcing
final regulations that adjust royalty rates
for reproduction and distribution of
physical phonorecords. Rate adjustment
for use of digital phonorecords under
section 115 will be announced in the
future. The Office bifurcates this
procedure in order to finalize the rate
adjustment for physical phonorecords,
and then to consider important legal
and policy issues brought forward by
interested parties that relate to
application of section 115 rates for
digital phonorecord delivery.

History of the Current Proceeding

OnJuly 17, 1996, the Copyright Office
published a notice which, among other
things, established a schedule for
convening a CARP which would have
set new rates for digital phonorecord
deliveries before the existing rate
expired. See 61 FR 37312 (July 17,
1996). As noted supra, 1997 also was a
window year for adjusting royalty rates
for the making and distribution of
physical phonorecords. The Office
requested comment from interested
parties on the possibility of
consolidating the two proceedings, and
conducting a single CARP to adjust both
the physical phonorecord and the
digital phonorecord delivery rates. See
61 FR 37215 (July 17, 1996).

According to the interested parties,
consisting of the Recording Industry
Association of America (RIAA), the
National Music Publishers’ Association,
Inc. (NMPA), and the Harry Fox Agency,
Inc. (referred to together as the Parties),
the proposed schedule did not allot
sufficient time for negotiating a
comprehensive joint proposal.
Therefore, they filed a motion with the
Office on November 8, 1996, asking the
Office to vacate the proposed schedule
to allow them time to continue their
negotiations. The Office granted the
Parties’ motion and rescheduled the
proceeding. See 61 FR 65243 (December
11, 1996).
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Although the new schedule extended
the negotiation period by three months,
the Parties thought the time still
insufficient for conducting the
necessary negotiations, and requested a
meeting with the Office to discuss
difficulties associated with negotiating
rates and terms for use of digital
technology in an evolving marketplace.
The Office granted the request and met
with the Parties on January 9, 1997. At
that meeting, the Parties again requested
more time to conduct negotiations on
rates and terms for the section 115
license, having acknowledged the need
to establish the mechanical rate before
they attempted to negotiate the rates for
the digital delivery of phonorecords.
The Office agreed to vacate the
schedule. See 62 FR 5057 (February 3,
1997).

On November 7, 1997, NMPA, RIAA,
and the Songwriters’ Guild of America
(SGA) filed a joint petition with the
Copyright Office outlining a proposal to
adjust the physical phonorecord and
digital phonorecord delivery royalty
rates. The Parties to the joint petition,
having duly filed a proposal concerning
the 1997 physical phonorecord and
digital phonorecord delivery royalty rate
adjustments, asked the Copyright Office
to submit their proposal to a notice-and-
comment proceeding to promulgate
regulations to adjust the proposed rates
and terms. Accordingly, pursuant to 17
U.S.C. 803(c) and 37 CFR 251.63(b), the
Copyright Office invited public
comment on the proposed rates and
terms for adjusting the physical
phonorecord and digital phonorecord
delivery royalty rates, and on the
regulatory language implementing the
proposal.1 Comments and Notices of
Intent to Participate in a CARP
proceeding, should it be necessary, were
to be submitted to the Office by
December 29, 1997.

The Office received four comments in
response to its Notice of Proposed
Rulemaking, including three Notices of
Intent to Participate in any CARP
proceeding which may be instituted in
this matter. None of these filings
contained comments or objections to
rates proposed for the reproduction and
distribution of physical phonorecords
under the mechanical compulsory
license. Because no comments opposing
the rates for reproduction and

1According to 37 CFR 251.63: The Librarian may,
upon the request of the parties, submit the agreed
upon rate to the public in a notice-and-comment
proceeding. The Librarian may adopt the rate
embodied in the proposed settlement without
convening an arbitration panel, provided that no
opposing comment is received by the Librarian
from a party with an intent to participate in a CARP
proceeding. Id.

distribution of physical phonorecords
under 17 U.S.C.115 were received, the
Librarian adopted those rates, effective
January 1, 1998, but not the rates
concerning reproduction and
distribution of digital phonorecords, as
they were previously published in the
Federal Register. See 62 FR 63506
(December 1, 1997).

List of Subjects in 37 CFR Part 255

Copyright, Recordings.

For the reasons set forth above, the
Copyright Office amends 37 CFR part
255 as follows:

PART 255—ADJUSTMENT OF
ROYALTY PAYABLE UNDER
COMPULSORY LICENSE FOR MAKING
AND DISTRIBUTING PHONORECORDS

1. The authority citation for part 255
continues to read as follows:

Authority: 17 U.S.C. 801(b)(1) and 803.

§255.3 [Amended]

2. In 8255.3(a), the phrase “(b), (c),
(d), (e), (), (g), and (h)”" is removed and
the phrase ““(b) through (m)” is added
after the word “‘paragraphs”.

3. In 8§ 255.3(b), the phrase “(c), (d),
(e), (), (g), and (h)” is removed and the
phrase “‘(c) through (m)” is added after
the word ““paragraphs”.

4. In §255.3(c), the phrase “(d), (e),
(f), (g), and (h)”’ is removed and the
phrase “(d) through (m)” is added after
the word ““paragraphs”.

5. In §255.3(d), the phrase “(e), (f),
(9), and (h)” is removed and the phrase
‘“(e) through (m)” is added after the
word “paragraphs”.

6. In 8§ 255.3(e), the phrase “(f), (g),
and (h)” is removed and the phrase “(f)
through (m)” is added after the word
“paragraphs”.

7. In 8 255.3(f), the phrase “(g), and
(h)” is removed and the phrase “(g)
through (m)” is added after the word
“paragraphs”.

8. In §255.3(9), the phrase *“‘paragraph
(h)” is removed and the phrase
“paragraphs (h) through (m)” is added
after the phrase “‘pursuant to”.

9. In §255.3(h), the phrase *, subject
to further adjustment pursuant to
paragraphs (i) through (m) of this
section” is added after the word
“larger”.

10. Add new paragraphs (i), (j), (k), (1),
and (m) to §255.3 to read as follows:

§255.3 Adjustment of royalty rate.
* * * * *

(i) For every phonorecord made and
distributed on or after January 1, 1998,
the royalty rate payable with respect to
each work embodied in the phonorecord
shall be either 7.1 cents, or 1.35 cents

per minute of playing time or fraction
thereof, whichever amount is larger,
subject to further adjustment pursuant
to paragraphs (j) through (m) of this
section.

(j) For every phonorecord made and
distributed on or after January 1, 2000,
the royalty rate payable with respect to
each work embodied in the phonorecord
shall be either 7.55 cents, or 1.45 cents
per minute of playing time or fraction
thereof, whichever amount is larger,
subject to further adjustment pursuant
to paragraphs (k) through (m) of this
section.

(k) For every phonorecord made and
distributed on or after January 1, 2002,
the royalty rate payable with respect to
each work embodied in the phonorecord
shall be either 8.0 cents, or 1.55 cents
per minute of playing time or fraction
thereof, whichever amount is larger,
subject to further adjustment pursuant
to paragraphs (I) through (m) of this
section.

(I) For every phonorecord made and
distributed on or after January 1, 2004,
the royalty rate payable with respect to
each work embodied in the phonorecord
shall be either 8.5 cents, or 1.65 cents
per minute of playing time or fraction
thereof, whichever amount is larger,
subject to further adjustment pursuant
to paragraph (m) of this section.

(m) For every phonorecord made and
distributed on or after January 1, 2006,
the royalty rate payable with respect to
each work embodied in the phonorecord
shall be either 9.1 cents, or 1.75 cents
per minute of playing time or fraction
thereof, whichever amount is larger.

Dated: January 30, 1998.

Marybeth Peters,

Register of Copyrights.

James H. Billington,

Librarian of Congress.

[FR Doc. 98-3703 Filed 2—12-98; 8:45 am]
BILLING CODE 1410-33-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FRL-5964-1]

Technical Amendments to Approval
and Promulgation of State
Implementation Plans (SIP) for
Louisiana: Motor Vehicle Inspection
and Maintenance Program; Correction
of Effective Date Under Congressional
Review Act (CRA)

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Final disapproval; correction of
effective date under CRA.

SUMMARY: On November 19, 1997 (62 FR
61633), the Environmental Protection
Agency published in the Federal
Register a final disapproval of the SIP
revision submitted by the State of
Louisiana for establishing and operating
a motor vehicle Inspection and
Maintenance (I/M) Program, which
established an effective date of
December 19, 1997. This document
corrects the effective date of the rule to
February 13, 1998 to be consistent with
sections 801 and 808 of the
Congressional Review Act (CRA),
enacted as part of the Small Business
Regulatory Enforcement Fairness Act, 5
U.S.C. 801 and 808. Since certain
statutory sanctions may be applied if the
deficiency identified in the final
disapproval is not corrected, this
document also clarifies the timing of
such sanctions.

EFFECTIVE DATE: This rule is effective on
February 13, 1998.

FOR FURTHER INFORMATION CONTACT:
Diane Taheri, EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202-2733,
telephone (214) 665-7460.
SUPPLEMENTARY INFORMATION:

|. Background

Section 801 of the CRA precludes a
rule from taking effect until the agency
promulgating the rule submits a rule
report, which includes a copy of the
rule, to each House of Congress and to
the Comptroller General of the General
Accounting Office (GAO). EPA recently
discovered that it had inadvertently
failed to submit the above rule as
required; thus, although the rule was
promulgated on November 19, 1997, by
operation of law, the rule did not take
effect on December 19, 1997, as stated
therein. Now that EPA has discovered
its error, the rule is being submitted to
both Houses of Congress and the GAO.
This document amends the effective
date of the rule consistent with the
provisions of the CRA.

As discussed more fully in the
November 19, 1997, final rule, under
section 179(a)(2) of the Clean Air Act,
since EPA has taken final action
disapproving the SIP revision for the I/
M Program, if the deficiency is not
corrected within 18 months of the
effective date of the final disapproval
action, the Administrator must apply
one of the sanctions set forth in section
179(b) of the Act. Since this document
has corrected the effective date of the
final disapproval to February 13, 1998,
the 18-month sanctions clock time
frame for the State to correct the
deficiency begins February 13, 1998.

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary or contrary to the public
interest, an agency may issue a rule
without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making today’s rule final without
prior proposal and opportunity for
comment because EPA merely is
correcting the effective date of the
promulgated rule to be consistent with
the congressional review requirements
of the Congressional Review Act as a
matter of law and has no discretion in
this matter. Thus, notice and public
procedure are unnecessary. The Agency
finds that this constitutes good cause
under 5 U.S.C. 553(b)(B). Moreover,
since today’s action does not create any
new regulatory requirements and
affected parties have known of the
underlying rule since November 19,
1997, EPA finds that good cause exists
to provide for an immediate effective
date pursuant to 5 U.S.C. 553(d)(3) and
808(2). EPA’s compliance with these
statutes and Executive Orders for the
underlying rule is discussed in the
November 19, 1997, Federal Register
document.

Il. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), or require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or involve
special consideration of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994). Because this action
is not subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute, it is
not subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). EPA’s
compliance with these statutes and
Executive Orders for the underlying rule
is discussed in the November 19, 1997,
Federal Register document.

Pursuant to 5 U.S.C. 801(a)(1)(A), as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
will submit a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of

Representatives and the Comptroller
General of the General Accounting
Office; however, in accordance with 5
U.S.C. 808(2), this rule is effective on
February 13, 1998. This rule is not a
“major rule” as defined in 5 U.S.C.
804(2). Pursuant to section 307(b)(1) of
the Clean Air Act, challenges to this
amendment must be brought within 60
days of publication of the amendment.

This final rule only amends the
effective date of the underlying rule; it
does not amend any substantive
requirements contained in the rule.
Accordingly, to the extent it is available,
judicial review is limited to the
amended effective date. Pursuant to
section 307(b)(1) of the Clean Air Act,
challenges to this amendment must be
brought within 60 days of publication of
the amendment.

Dated: February 6, 1998.
Carol Browner,
Administrator.
[FR Doc. 98-3690 Filed 2—12-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[FRL-5963-9]

Technical Amendments to Clean Air
Act Reclassification; Arizona-Phoenix
Nonattainment Area; Ozone;
Correction of Effective Date Under
Congressional Review Act (CRA)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; correction of
effective date under CRA.

SUMMARY: On November 6, 1997 (62 FR
60001), the Environmental Protection
Agency published in the Federal
Register a final rule finding that the
Phoenix nonattainment area (Maricopa
County, Arizona) has not attained the 1-
hour ozone national ambient air quality
standard (NAAQS) by the applicable
attainment date in the Clean Air Act
(CAA) for moderate ozone
nonattainment areas, which established
an effective date of December 8, 1998.
The rule stated that revisions to the
State Implementation Plan (SIP) are due
by December 8, 1998. This document
corrects the effective date of the rule to
February 13, 1998 to be consistent with
sections 801 and 808 of the
Congressional Review Act (CRA),
enacted as part of the Small Business
Regulatory Enforcement Fairness Act, 5
U.S.C. 801 and 808. This document does
not change the December 8, 1998, SIP
revision submission date.
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EFFECTIVE DATE: This rule is effective on
February 13, 1998.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Armour, EPA Region IX, at
(415) 744-1730.

SUPPLEMENTARY INFORMATION:

|. Background

Section 801 of the CRA precludes a
rule from taking effect until the agency
promulgating the rule submits a rule
report, which includes a copy of the
rule, to each House of Congress and to
the Comptroller General of the General
Accounting Office (GAQ). EPA recently
discovered that it had inadvertently
failed to submit the above rule as
required; thus, although the rule was
promulgated on November 6, 1997,
Federal Register document, by
operation of law, the rule did not take
effect on December 8, 1998, as stated
therein. Now that EPA has discovered
its error, the rule is being submitted to
both Houses of Congress and the GAO.
This document amends the effective
date of the rule consistent with the
provisions of the CRA.

The November 6, 1997, rule specifies
that a revised SIP to meet the serious
area requirements is due to be submitted
by December 8, 1998, based on the need
to meet the deadline for the attainment
date for serious areas—November 19,
1999. Since the change in effective date
of the rule has no impact on the reasons
EPA established the December 8, 1998,
revised SIP submission date, and since
the State has been on notice of this
action since the November 6, 1997, final
rule was published in the Federal
Register, EPA is not changing the
December 8, 1998, deadline for
submitting SIP revisions.

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary or contrary to the public
interest, an agency may issue a rule
without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making today’s rule final without
prior proposal and opportunity for
comment because EPA merely is
correcting the effective date of the
promulgated rule to be consistent with
the congressional review requirements
of the Congressional Review Act as a
matter of law and has no discretion in
this matter. Thus, notice and public
procedure are unnecessary. The Agency
finds that this constitutes good cause
under 5 U.S.C. 553(b)(B). Moreover,
since today’s action does not create any
new regulatory requirements and

affected parties have known of the
underlying rule since November 6,
1997, EPA finds that good cause exists
to provide for an immediate effective
date pursuant to 5 U.S.C. 553(d)(3) and
808(2).

Il. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘““significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), or require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or involve
special consideration of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994). Because this action
is not subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute, it is
not subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). EPA’s
compliance with these statutes and
Executive Orders for the underlying rule
is discussed in the November 6, 1997,
Federal Register document.

Pursuant to 5 U.S.C. 801(a)(1)(A), as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
will submit a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office; however, in accordance with 5
U.S.C. 808(2), this rule is effective on
February 13, 1998. This rule is not a
“major rule” as defined in 5 U.S.C.
804(2).

This final rule only amends the
effective date of the underlying rule; it
does not amend any substantive
requirements contained in the rule.
Accordingly, to the extent it is available,
judicial review is limited to the
amended effective date. Pursuant to
section 307(b)(1) of the Clean Air Act,
challenges to this amendment must be
brought within 60 days of publication of
the amendment.

Dated: February 6, 1998.
Carol Browner,
Administrator.
[FR Doc. 98-3754 Filed 2-12-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300608; FRL-5767-7]
RIN 2070-AB78

Lambda-cyhalothrin; Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for the combined residues of
the pyrethroid lambda-cyhalothrin and
its epimer in or on alfalfa forage at 5.0
parts per million (ppm); alfalfa hay at
6.0 ppm; leaf lettuce at 2.0 ppm;
brassica head and stem subgroup
(broccoli, Chinese broccoli, Brussels
sprouts, cabbage, Chinese (napa)
cabbage, Chinese mustard, cauliflower,
caval broccolo, and kohlrabi) at 0.4
ppm; replaces the term ““grain dust”
with “‘aspirated grain fractions” with a
tolerance of 2.0 ppm; and increases the
tolerance for poultry fat from 0.01 ppm
to 0.03 ppm. Zeneca Ag Products
requested these tolerances under the
Federal Food, Drug and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (Pub. L.
104-170).
DATES: This regulation is effective
February 13, 1998. Objections and
requests for hearings must be received
by EPA on or before April 14, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300608],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300608], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
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sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300608]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Stephanie Willett, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 305-5419, e-mail:
willett.stephanie@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of July 11, 1997 (62 FR
37234-37246)(FRL-5728-7), EPA issued
a notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a(e) announcing
the filing of pesticide petition (PP)
number 5F4588 for lambda-cyhalothrin
tolerances on alfalfa, leaf lettuce,
brassica subgroup, aspirated grain
fractions, and an increase in the current
poultry fat tolerance by Zeneca Ag
Products, 1800 Concord Pike, P.O. Box
15458, Wilmington, Delaware 19850—
5458. This notice included a summary
of the petition prepared by Zeneca Ag
Products, as required under the FFDCA
as amended by the Food Quality
Protection Act (FQPA) of 1996. There
were no comments received in response
to the notice of filing.

The petition requested that 40 CFR
180.438 be amended by establishing
tolerances for the combined residue of
the insecticide, lambda-cyhalothrin and
its epimer in or on raw agricultural
commodities (RACs) alfalfa forage at 5.0
ppm; alfalfa hay at 6.0 ppm; leaf lettuce
at 2.0 ppm; head and stem Brassica crop
subgroup at 0.4 ppm; aspirated grain
fractions at 2.0 ppm; and increasing the
existing tolerance for poultry fat from
0.01 ppm to 0.03 ppm. The change in
terminology from *‘grain dust” to
*“‘aspirated grain fractions” was
recommended by the EPA, since the
term ‘“‘grain dust” is not used. The
tolerance for aspirated grain fractions
includes a mixture of all aspirated
grains for which the pesticide has a

tolerance, and should be established at
the highest current tolerance set for any
grain dust, which is 2.0 ppm.

I. Risk Assessment and Statutory
Findings

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
‘“*safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue*** .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ‘“‘safety factor’’) of

100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100 percent
or less of the RfD) is generally
considered acceptable by EPA. EPA
generally uses the RfD to evaluate the
chronic risks posed by pesticide
exposure. For shorter term risks, EPA
calculates a margin of exposure (MOE)
by dividing the estimated human
exposure into the NOEL from the
appropriate animal study. Commonly,
EPA finds MOEs lower than 100 to be
unacceptable. This hundredfold MOE is
based on the same rationale as the
hundredfold uncertainty factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“acute,” “‘short-term,” “intermediate
term,” and ‘““‘chronic risks.” These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
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High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all three
sources are not typically added because
of the very low probability of this
occurring in most cases, and because the
other conservative assumptions built
into the assessment assure adequate
protection of public health. However,
for cases in which high-end exposure
can reasonably be expected from
multiple sources (e.g. frequent and
widespread homeowner use in a
specific geographical area), multiple
high-end risks will be aggregated and
presented as part of the comprehensive
risk assessment/characterization. Since
the toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is

consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children. The TMRC is a “‘worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Il. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of lambda-cyhalothrin and its
epimer, and to make a determination on
aggregate exposure, consistent with
section 408(b)(2). EPA’s assessment of
the dietary exposures and risks
associated with establishing the
tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by lambda-
cyhalothrin and its epimer are discussed
below. Note that the studies discussed
below were conducted using either
cyhalothrin or lambda-cyhalothrin.

Cyhalothrin and lambda-cyhalothrin are
basically the same chemical, the
differences are found in their stereo
chemistry and the number of isomers in
each mixture. Cyhalothrin consists of
four stereo isomers in each mixture.
Cyhalothrin consists of four stereo
isomers while lambda-cyhalothrin is a
mixture of the two isomers. The two
lambda-cyhalothrin isomers are
contained in cyhalothrin, they represent
40% of the cyhalothrin mixture. The
major studies submitted to the Agency
were conducted with cyhalothrin.
However, these studies are used in
support of registration for both
mixtures. There is some evidence, based
on subchronic studies in rats, that the
two mixtures are not biologically
different with respect to their
mammalian toxicity.

1. Acute toxicity. Acute toxicity
studies with the technical grade of the
active ingredient lambda-cyahothrin:
oral LDsp in the rat at 79 milligram per
kilogram (mg/kg) (males) and 56 mg/kg
(females) - Toxicity Category Il; dermal
LDso in the rat at 632 mg/kg (males) and
696 mg/kg females - Toxicity Category
Il; primary eye irritation study showed
mild irritation - Toxicity Category II;
and primary dermal irritation study
showed no irritation - Toxicity Category
V.

2. Mutagenicity. The following
genotoxicity tests were all negative: a
gene mutation assay (Ames), a mouse
micronucleus assay, an in-vitro
cytogenetics assay, and a gene mutation
study in mouse lymphoma cells.

3. Reproductive and developmental
toxicity. i. In a three-generation
reproduction study, rats were fed diets
containing cyhalothrin at 0, 10, 30 or
100 ppm (approximately 0, 0.5, 1.5 or
5.0 milligram per kilogram per day (mg/
kg/day)). Parental toxicity was observed
as decreased mean body weight and
body weight gain during the premating
and gestation periods at 5.0 mg/kg/day.
There were no other treatment-related
effects. Offspring toxicity was observed
as reduced mean pup weight and pup
weight gains during lactation, again at
5.0 mg/kg/day. No other treatment-
related effects were observed. The
reproductive and parental NOELs are
1.5 mg/kg/day and the reproductive and
parental lowest observed effect level
(LOELSs) are 5.0 mg/kg/day. The
developmental NOEL is 5.0 mg/kg/day
(highest dose tested (HDT)).

ii. In a rabbit developmental toxicity
study, rabbits were given gavage dose
levels of cyhalothrin at: 0, 3, 10, 30 mg/
kg/day during the gestation period (days
6 through 18). The maternal NOEL was
10 mg/kg/day and the maternal LOEL
was 30 mg/kg/day based on decreased



7294

Federal Register/Vol. 63, No. 30/Friday, February 13, 1998/Rules and Regulations

body weight gain (48% of controls)
during the dosing period. The
developmental NOEL was 30 mg/kg/day
(HDT). No developmental effects were
observed.

iii. In a rat developmental study rats
were given gavage dose levels of
cyhalothrin at: 0, 5, 10, 15 mg/kg/day
during the gestation period (days 6
through 15). The maternal NOEL was 10
mg/kg/day and the maternal LOEL was
15 mg/kg/day based on reduced body
weight gain (70% of control) and food
consumption (as low as 76%) during the
dosing period. The developmental
NOEL was greater than 15 mg/kg/day
(HDT). No developmental effects were
observed.

4. 90-day feeding study. i. In a 90—day
feeding study rats were fed, lambda-
cyhalothrin at doses of 0, 10, 50 or 250
ppm (0, 0.5, 2.5, 12.5 mg/kg/day). The
animals were examined once daily for
clinical signs of toxicity. Body weights,
food consumption, hematological and
clinical chemistry parameters,
urinalysis parameters, organ weights,
and macroscopic and microscopic
observations were recorded. Body
weight gain and food consumption were
significantly reduced for both sexes at
12.5 mg/kg/day. There was also a slight
but statistically significant reduction in
food efficiency in females at this dose
level. The NOEL is 2.5 mg/kg/day and
the lowest effect level (LEL) is 12.5 mg/
kg/day based on reduction in body
weight gain and food consumption in
both sexes and food efficiency in
females.

ii. In another 90—day feeding study in
rats cyhalothrin was fed at doses of 0,
10, 50 or 250 ppm (0, 0.5, 2.5, 12.5 mg/
kg/day). The animals were examined for
clinical signs of toxicity. Body weights,
food consumption, hematological and
clinical chemistry parameters,
urinalysis parameters, organ weights,
and macroscopic and microscopic
observations were recorded. Body
weight gain was significantly reduced in
males at 12.5 mg/kg/day. Body weight
gain was also significantly reduced in
females at this level, but only during the
first week. Body weight gain was not
significantly affected at lower dose
levels. The NOEL is 2.5 mg/kg/day and
the LEL is 12.5 mg/kg/day based on
decreased body weight gain.

5. 28-day study. In a 28—day study in
the mouse, cyhalothrin was fed to mice
in the diet as a range-finding study for
carcinogenicity at 0, 5, 25, 100, 500, or
2,000 ppm (0, 0.65, 3.30, 13.5, 64.2 or
309 mg/kg/day for males and 0, 0.80,
4.17, 15.2, 77.9 or 294 mg/kg/day for
females). The NOEL is 500 ppm and the
LEL is 2,000 ppm based on mortality,
clinical signs of toxicity, decreases in

body weight gain and food
consumption, changes in hematology
and organ weights and minimal
centrilobular hepatocyte enlargement.

6. 21-day dermal toxicity study. In a
21-day dermal toxicity study rats were
exposed dermally to doses of 1, 10, or
100 mg/kg of lambda-cyhalothrin
(reduced to 50 mg/kg after two or three
applications) 6 hours/day. No
significant signs of skin irritation was
observed at any dose level. Two male
rats were found dead after three
applications of 100 mg/kg. There was no
evidence prior to death, at postmortem
examination, or from histopathology, of
the possible cause of death, but it is
thought likely to be due to pyrethroid
toxicity. Dosage was reduced to 50 mg/
kg/day for the remaining 18
applications. Animals dosed with 50
mg/kg/day displayed clinical signs of
slight general toxicity (bizarre behavior,
paw flicking, splayed gait, sides
pinched in, thin, tip-toe gait, reduced
stability, dehydration and reduced splay
reflex). Effects on body weight gain and
food consumption were also seen in
males at this dose level. No
toxicologically significant treatment-
related effects were observed at any
other dose level. The NOEL is 10 mg/
kg/day and the LEL is 100/50 mg/kg/day
based on death (at 100 mg/kg/day only),
clinical signs of toxicity and decreased
body weight gain and food
consumption.

7. 21-day inhalation study. In a 21—
day inhalation study rats were exposed
nose-only for 6 hours/day, 5 days/week
to lambda-cyhalothrin at 0.3, 3.3, or 16.7
pg/L. The NOEL was 0.3 pg/L and the
LOEL was 3.3 pg/L based on decreased
body weight gains (high dose males) and
food consumption (high dose, both
sexes), clinical signs of toxicity (paw
flicking, tail erections, tiptoe gait,
lachrymation or salivation), punctate
foci on cornea (both sexes, mid- and
high dose), raised prothrombin time,
changes in hematology, clinical
chemistry and urinalysis parameters
and a slight increase in the incidence of
alveolitis in females.

8. 12-month chronic/carcinogenicity
feeding study. In a 12—month chronic/
carcinogenicity feeding study dogs were
fed dose (by capsule) levels of lambda-
cyhalothrin at 0, 0.1, 0.5, 3.5 mg/kg/day
with a NOEL of 0.1 mg/kg/day. The
LOEL for this study is established at 0.5
mg/kg/day based upon clinical signs of
neurotoxicity.

9. 24-month chronic feeding/
carcinogenicity study. In a 24—month
chronic feeding/carcinogenicity study
rats were fed diets containing 0, 10, 50,
and 250 ppm (0, 0.5, 2.5 or 12.5 mg/kg/
day) of cyhalothrin. The LEL for chronic

toxicity in rats is 12.5 mg/kg/day and
the NOEL is 2.5 mg/kg/day. There was
no indication of carcinogenic effects
observed under the conditions of the
study.

10. Carcinogenicity study. In a
carcinogenicity study mice were fed
dose levels of 0, 20, 100, or 500 ppm (O,
3, 15, or 75 mg/kg/day) of cyhalothrin
in the diet for 2 years. A systemic NOEL
was established at 100 ppm and
systemic LOEL at 500 ppm based on
decreased body weight gain in males
throughout the study at 500 ppm. The
EPA has classified lambda-cyhalothrin
as a Group D carcinogen (not classifiable
due to an equivocal finding in this
study). No treatment-related
carcinogenic effects were observed
under the conditions of the study.

11. Animal Metabolism. Metabolism
studies in rats demonstrated that
distribution patterns and excretion rates
in multiple oral dose studies are similar
to single-dose studies. Accumulation of
unchanged compound in fat upon
chronic administration with slow
elimination was observed. Otherwise,
lambda-cyhalothrin was rapidly
metabolized and excreted. The
metabolism of lambda-cyhalothrin in
livestock has been studied in the goat,
chicken, and cow. Unchanged lambda-
cyhalothrin is the major residue
component of toxicological concern in
meat and milk.

12. Neurotoxicity studies.
Neurotoxicity studies will be required
under a special data call-in letter
pursuant to section 3(c)(2)(B) of FIFRA.
Although these data are lacking, EPA
has sufficient toxicity data to support
these tolerances and these additional
studies will not significantly change its
risk assessment.

B. Toxicological Endpoints

1. Acute toxicity. For acute dietary
risk assessment, EPA used a systemic
NOEL of 0.5 mg/kg/day based on gait
abnormalities in dogs on day 2 in the
chronic toxicity study.

2. Short - and intermediate - term
toxicity. For short-and intermediate-
term MOE’s EPA recommends us of a
NOEL of 10.0 mg/kg/day from the 21-
day dermal toxicity based on systemic
toxicity at 50 mg/kg/day (LOEL). A
dermal absorption rate of 25% was used
based on weight of evidence available
for structurally related pyrethroids. EPA
used a NOEL of 0.3 pg/L from the 21—
day inhalation study in rats based on
clinical signs indicative of neurotoxicity
(paw flicking) tail erections, and tiptoe
gait) at 3.3 pg/L.

3. Chronic toxicity. EPA has
established the reference dose (RfD) for
lambda-cyhalothrin at 0.001 mg/kg/day
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based on clinical signs of neurotoxicity
(ataxia, convulsions) seen at the LEL of
0.5 mg/kg/day. This RfD is based on a
1-year oral study in dogs with a NOEL
of 0.1 mg/kg/day and an uncertainty
factor (UF) of 100. The LEL of 0.5 mg/
kg/day was based on clinical signs of
neurotoxicity (convulsions, ataxia,
muscle tremors) and a slight increase in
liquid feces.

4. Carcinogenicity. Based on the
available carcinogenicity studies in two
rodent species, lambda-cyhalothrin has
been classified as a Group “D”
chemical, ‘‘not classifiable as to human
carcinogenicity”. Although lambda-
cyhalothrin was not shown to be
carcinogenic in either the mouse or rat,
the EPA Hazard Evaluation Division
(HED) RfD/Peer review committee based
the “D” classification on: (i) lambda-
cyhalothrin was not tested at adequate
dose levels for carcinogenicity testing in
the mouse, and (ii) the equivocal nature
of the findings with regard to the
incidence of mammary
adenocarcinomas. No additional cancer
studies are being required at this time.

C. Exposures and Risks

1. From food and feed uses. The
primary source of human exposure to
lambda-cyhalothrin will be from
ingestion of both raw and processed
food commodities treated with lambda-
cyhalothrin. Tolerances have been
established in 40 CFR 180.438, 40 CFR
185.3765 and 40 CFR 186.3765 for
combined residues of lambda-
cyhalothrin and its epimer in or on a
variety of food commodities. (The
tolerances in 40 CFR 185.1310 and
186.3765 were removed and transferred
to 40 CFR 180.438 on November 26,
1997, (62 FR 63010)(FRL-5755-5)). Risk
assessments were conducted by EPA to
assess dietary exposures and risks from
lambda-cyhalothrin as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a 1 day or single exposure. The acute
dietary exposure assessment for lambda-
cyhalothrin used Monte Carlo modeling
incorporating anticipated residue and
percent crop treated refinements. The
acute dietary Margin of Exposure (MOE)
calculated at the 99.9th percentile for
the most highly exposed population
subgroup (nonnursing infants < 1 year
old) is 139. The MOE calculated at the
99.9th percentile for the general U.S.
population is 311. EPA concludes that
there is a reasonable certainty of no
harm for MOE of 100 or greater.
Therefore, the acute dietary risk
assessment for lambda-cyhalothrin

indicates a reasonable certainty of no
harm.

ii. Chronic exposure and risk. The RfD
used for the chronic dietary analysis is
0.001 mg/kg/day. The chronic dietary
exposure assessment used anticipated
residues and percent crop treated
information. The chronic dietary
exposure estimate for the overall U.S.
population was calculated to be
0.000068 mg/kg/day, which utilized
6.8% of the RfD for the U.S. population.
For the most highly exposed population
subgroup (children 1-6 years old),
chronic dietary exposure was estimated
at 0.000192 mg/kg/day, which utilized
19.2% of the RfD.

EPA notes that the acute dietary risk
assessments used Monte Carlo modeling
(in accordance with Tier 3 of EPA June
1996 ““‘Acute Dietary Exposure
Assessment” guidance document)
incorporating anticipated residues and
percent crop treated refinements. The
chronic dietary risk assessment used
percent crop treated information and
anticipated residues. Section 408
(b)(2)(E) authorizes EPA to consider
available data and information on the
anticipated residue levels of pesticide
chemicals that have been measured in
food. If EPA relies on such information,
EPA must require that data be provided
5 years after the tolerance is established,
modified or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. Following the initial
data submission, EPA is authorized to
require similar data on a time frame it
deems appropriate. Section 408(b)(2)(F)
allows the agency to use data on the
actual percent of crop treated when
establishing a tolerance only where the
Agency can make the following
findings: (a) That the data used are
reliable and provide a valid basis for
showing the percentage of food derived
from a crop that is likely to contain
residues; (b) that the exposure estimate
does not underestimate the exposure for
any significant subpopulation and; (c)
where data on regional pesticide used
and food consumption are available,
that the exposure estimate does not
understate exposure for any regional
population. In addition, the Agency
must provide for periodic evaluation of
any estimates used.

The percent of crop treated estimates
for lambda-cyhalothrin were derived
from Federal and market survey data.
EPA considers these reliable. A range of
estimates are supplied by this data and
the upper end of this range was used for
the exposure assessment. By using this
upper estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.

Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluation of the exposure of
significant subpopulations including
several regional groups. Review of this
regional data allows the Agency to be
reasonably certain that no regional
population is exposed to residue levels
higher than those estimated by the
Agency. To meet the requirement for
data on anticipated residues, EPA will
issue a Data Call-In (DCI) notice
pursuant to FFDCA section 408(f)
requiring submission of data on
anticipated residues in conjunction with
approval of the registration under
FIFRA.

2. From drinking water. Laboratory
and field data have demonstrated that
lambda-cyhalothrin is immobile in soil
and will not leach into groundwater.
Other data show that lambda-
cyhalothrin is virtually insoluble in
water and extremely lipophilic. As a
result, EPA concludes that residues
reaching surface waters from field
runoff will quickly adsorb to sediment
particles and be partitioned from the
water column. Further, a screening
evaluation of leaching potential of a
typical pyrethroid was conducted using
EPA’s Pesticide Root Zone Model
(PRZM1). Based on this screening
assessment, the potential concentrations
of a pyrethroid in groundwater at depths
of 1 and 2 meters are essentially zero
(<< 0.001 parts per billion (ppb)).
Surface water concentrations for
pyrethroids were estimated using
PRZM3 and Exposure Analysis
Modeling System (EXAMS) using
standard EPA cotton runoff and
Mississippi pond scenarios. The
maximum concentration predicted in
the simulated pond was 0.052 ppb
Concentrations in actual drinking water
would be much lower than the levels
predicted in the hypothetical, small,
stagnant farm pond model since
drinking water derived from surface
water would normally be treated before
consumption.

i. Acute exposure and risk. The acute
drinking water exposure and risk
estimates are 0.000022 mg/kg/day (MOE
22,876) and 0.000042 mg/kg/day (MOE
11,956) for the overall population and
non-nursing infants <1 year,
respectively.

ii. Chronic exposure and risk. The
chronic drinking water exposure and
risk estimates are 0.000000 mg/kg/day
(0.0% RfD utilized) and 0.000000 mg/
kg/day (0.0% of RfD utilized) for the
overall population and non-nursing
infants < 1 year, respectively.

3. From non-dietary exposure.
Lambda-cyhalothrin is currently
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registered for use on the following
residential non-food sites: general
indoor/outdoor pest control (crack/
crevice/spot), termiticide, ornamental
plants and lawns around homes, parks,
recreation areas and athletic fields, and
golf course turf. Application of this
pesticide in and around these sites is
mainly limited to commercial
applicators. Analyses were conducted
which included an evaluation of
potential non-dietary (residential)
applicator, post-application and chronic
dietary aggregate exposures associated
with lambda-cyhalothrin products used
for residential flea infestation control
and agricultural/commercial
applications. In the case of potential
non-dietary health risks, conservative
point estimates of nondietary exposures,
expressed as total systemic absorbed
dose (summed across inhalation and
incidental ingestion routes) for each
relevant product use category (i.e. lawn
care) and receptor based on the toxicity
endpoints selected by EPA for lambda-
cyhalothrin, inhalation and incidental
oral ingestion absorbed doses were
combined and compared to the relevant
systemic NOEL for estimating MOEs.

4. Short- and intermediate term
exposure and risk. EPA used a NOEL of
0.3 pg/L (0.05 mg/kg/day) from the 21—
day inhalation toxicity study in rats.
The LOEL of 3.3 pg/L was based on
decreased body weight gains and
clinical signs of toxicity including paw
flicking, tail erections and tiptoe gait.
For short- and intermediate-term dermal
exposure MOE calculations, EPA used a
NOEL of 10.0 mg/kg/day based on
systemic toxicity at 50 mg/kg/day
(LOEL). The MOE is 100.

The short and intermediate-term non-
dietary aggregate (non-dietary + chronic
dietary (food and water)) MOEs for
lambda-cyhalothrin indicate a
substantial degree of safety. The total
non-dietary (inhalation + incidental +
ingestion + dermal) MOEs for post-
application exposure for the lawn care
products evaluated was estimated to be
>15,000 for adults, 7,200 for children 1-
6 years old, and 7,000 for infants < 1
year. It can be concluded that the
potential non-dietary and aggregate
(non-dietary + chronic dietary)
exposures for lambda-cyhalothrin are
associated with substantial margins of
safety.

5. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and ‘“‘other substances that

have a common mechanism of toxicity.”
The Agency believes that “available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

Although lambda-cyhalothrin is
structurally similar to other members of
the synthetic pyrethroids class of
insecticide, EPA does not have, at this
time, available data to determine
whether lambda-cyhalothrin has a
common mechanism of toxicity with
other substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, lambda-
cyhalothrin does not appear to produce
a toxic metabolite produced by other

substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that lambda-cyhalothrin has a
common mechanism of toxicity with
other substances.

D. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. The acute aggregate risk
assessment takes into account exposure
from food and water. The acute
aggregate MOE calculated at the 99.9th
percentile for the U.S. population is
307. The Agency generally has no cause
for concern if total acute exposure
calculated for the 99.9th percentile
yields a MOE of 100 or larger. EPA
concludes that there is a reasonable
certainty that no harm will result from
acute aggregate exposure to lambda-
cyhalothrin residues.

2. Chronic risk. Aggregate chronic
exposure is the sum of chronic exposure
from food and water. Using the
exposure assumptions described above,
EPA has concluded that aggregate
exposure to lambda-cyhalothrin from
food and water will utilize 6.8% of the
RfD for the U.S. population. EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. EPA concludes that
there is a reasonable certainty that no
harm will result from chronic aggregate
exposure to lambda-cyhalothrin
residues.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure. For lambda-cyhalothrin the
aggregate MOE (inhalation + incidental
oral + chronic dietary) summed across
all product use categories was estimated
to be 14,000 for the U.S. population.
EPA concludes that the aggregate short-
and intermediate-term risks do not
exceed levels of concern, and that there
is reasonable certainty that no harm will
result from aggregate exposure to
lambda-cyhalothrin residues.

E. Aggregate Cancer Risk for U.S.
Population

Lambda-cyhalothrin has been
classified by EPA as a Group “D”
chemical, “‘not classifiable as to human
carcinogenicity.” Therefore, this risk
assessment was not conducted.

F. Aggregate Risks and Determination of
Safety for Infants and Children

In assessing the potential for
additional sensitivity of infants and
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children to residues of lambda-
cyhalothrin, EPA considered data from
developmental toxicity studies in rats
and rabbits and a three-generation
reproductive toxicity study in rats. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
maternal pesticide exposure during
prenatal development. Reproduction
studies provide information relating to
pre- and post-natal effects from
exposure to the pesticide, information
on the reproductive capability of mating
animals, and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In either
case, EPA generally defines the level of
appreciable risk as exposure that is
greater than 1/100 of the no observed
effect level (NOEL) in the animal study
appropriate to the particular risk
assessment. This hundredfold
uncertainty (safety) factor is designed to
account for inter-species extrapolation
and intra-species variability. EPA
believes that reliable data support using
the standard hundredfold factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard factor.

1. Developmental toxicity studies. i.
From the developmental toxicity study
in rats, the maternal (systemic) NOEL
was 10 mg/kg/day. The maternal LEL of
15 mg/kg/day was based on decreased
body weight gain and decreased food
consumption. The developmental (fetal)
NOEL was > 15 mg/kg/day at the
highest dose tested (HDT).

ii. From the developmental toxicity
study in rabbits, the maternal (systemic)
NOEL was 10 mg/kg/day. The maternal
LEL of 30 mg/kg/day was based on
decreased body weight gain. The
developmental (fetal) NOEL was = 30
mg/kg/day (HDT).

2. Reproductive toxicity study. From
the three-generation reproductive
toxicity study in rats, both the parental
(systemic) and reproductive (pup)
NOEL’s were 1.5 mg/kg/day. Both the

parental (systemic) and reproductive
(pup) LEL’s were 5 mg/kg/day. They
were based on a significant decrease in
parental body weight (systemic) or a
significant decrease in pup body weight.

3. Pre- and post-natal sensitivity. The
toxicology data base for lambda-
cyhalothrin is complete with respect to
current toxicological data requirements.
There are no pre- or post-natal toxicity
concerns for infants and children, based
on the results of the rat and rabbit
developmental toxicity studies and the
three-generation reproductive toxicity
study in rats. Based on the above, EPA
concludes that reliable data support the
use of the standard hundredfold margin
of uncertainty factor and that an
additional uncertainty factor is not
warranted at this time.

4. Acute risk. The aggregate acute
MOE calculated at the 99.9th percentile
for non-nursing infants < 1 year old is
138. In a conservative policy, the
Agency has no cause for concern if total
acute exposure calculated for the 99.9th
percentile yields a MOE of 100 or larger.
Therefore, the Agency has no acute
aggregate concern due to exposure to
lambda-cyhalothrin.

5. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that aggregate exposure to lambda-
cyhalothrin from food will utilize 19.2
percent of the RfD for children 1-6
years. EPA generally has no concern for
exposures below 100% of the RfD
because the RfD represents the level at
or below which daily aggregate dietary
exposure over a lifetime will not pose
appreciable risks to human health. EPA
concludes that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to lambda-cyhalothrin
residues.

6. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background level) plus short-term and
intermediate term residential exposure.
The aggregate MOE was estimated to be
6,300 for children 1-6 years old, and
6,800 for infants < 1 year old. EPA
concludes that the aggregate short- and
intermediate-term risks do not exceed
levels of concern, and that there is
reasonable certainty that no harm will
result from aggregate exposure to
lambda-cyhalothrin residues.

G. Endocrine Disruption

EPA is required to develop a
screening program to determine whether
certain substances (including all
pesticides and inerts) ‘““may have an
effect on humans that is similar to an

effect produced by a naturally occurring
estrogen, or such other endocrine
effect***.”” The Agency is currently
working with interested stakeholders,
including other government agencies,
public interest groups, industry and
research scientists in developing
screening and testing programs and a
priority setting scheme to implement
this program. Congress has allowed 3
years from the passage of FQPA (August
3, 1999) to implement this program. At
that time, EPA may require further
testing of this active ingredient and
enduse products for endocrine disrupter
effects.

I11. Other Considerations
A. Metabolism in Plants and Animals

The metabolism of lambda-
cyhalothrin in plants and animals is
adequately understood for the purposes
of these tolerances. EPA has determined
that plant and animal metabolites do not
need to appear in the tolerance
expression at this time. The residues to
be regulated are lambda-cyhalothrin and
its epimer as specified in 40 CFR
180.438.

B. Analytical Methodology

There is a practical analytical method
available for determination of residues
of lambda-cyhalothrin and its epimer.
Adequate enforcement methodology
(gas chromatography/electron capture
detector) for plant and animal
commodities is available to enforce the
tolerances. EPA will provide
information on this method to FDA. In
the interim, the analytical method is
available to anyone who is interested in
pesticide residue enforcement from: By
mail, Calvin Furlow, Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M. St., SW., Washington,
DC 20460. Office location and telephone
number: Crystal Mall #2, Rm. 119FF,
Jefferson Davis hwy., Arlington, VA
22202, 703—305-5805.

C. Magnitude of Residues

Field residue data reflecting the
application of lambda-cyhalothrin to
alfalfa, leaf lettuce, and Brassica
subgroup crops are acceptable in
guantity, quality and location to support
the proposed tolerances. Based on the
transfer of residues from a worst-case
diet consisting of various animal feed
items containing residues of lambda-
cyhalothrin and its epimer, the existing
tolerances for meat, milk, poultry and
eggs are acceptable, with the exception
of poultry fat. An increase in the poultry
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fat tolerance from 0.01 ppm to 0.03 ppm
is needed.

D. International Residue Limits

No Codex maximum residue levels
(MRLs) for residues of lambda-
cyhalothrin have been established for
alfalfa, leaf lettuce, or brassica subgroup
crops. Mexico has not established MRLs
for residues of lambda-cyhalothrin.
Canada has established tolerances for
residues of lambda-cyhalothrin on
broccoli and cabbage at 0.4 ppm, which
are the same levels as the U.S. tolerance.

1V. Conclusion

Therefore, as set forth in this
document, tolerances are established for
lambda-cyhalothrin and its epimer in or
on alfalfa forage at 5.0 ppm; alfalfa hay
at 6.0 ppm; leaf lettuce at 2.0 ppm;
brassica head and stem subgroup
(broccoli, Chinese broccoli, Brussels
sprouts, cabbage, Chinese (napa)
cabbage, Chinese mustard, cauliflower,
caval broccolo, and kohlrabi) at 0.4
ppm; “‘aspirated grain fractions” at 2.0
ppm; and the tolerance for poultry fat is
increased from 0.01 ppm to 0.03 ppm.

V. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to ““‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by April 14, 1998,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s

contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as

Confidential Business Information (CBI).

Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

V1. Public Docket and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300608] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which

will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

VII. Regulatory Assessment
Requirements

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since these tolerances are
established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950) and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

VIII. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
Agency has submitted a report
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containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 29, 1998.
James Jones,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I, part 180
is amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.438, the table to paragraph
(2)(1) is amended by adding entries for
alfafa forage; alfalfa hay; aspirated grain
fractions; brassica, head and stem
subgroup; lettuce, leaf; by revising the
entries for poultry, fat; and by removing
the entries for sorghum, grain dust; and
wheat, grain dust, and broccoli and
cabbage, to read as follows:

§180.438 Lambda-cyhalothrin; tolerances
for residues.

(a) General. (1) * * *

Commodity Parts per million
Alfalfa, forage, ........ccc..... 5.0
Alfalfa, hay .......ccccvneene 6.0

Aspirated grain fractions .. | 2.0
Brassica, head and stem 0.4

subgroup,.
* * * * *
Lettuce, leaf ........ccccovenee. 2.0
* * * * *
Poultry Fat ......cccoocvevevien. 0.03
* * * * *

* * * * *

[FR Doc. 98-3751 Filed 2—12-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300617; FRL-5771-1]
RIN 2070-AB78

Benoxacor; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of benoxacor (4-
(dichloroacetyl)-3,4-dihydro-3-methyl-
2H-1,4-benzoxazine at 0.01 part per
million (ppm) when used as an inert
ingredient (safener) in pesticide
formulations containing metolachlor in
or on raw agricultural commodities for
which tolerances have been established
for metolachlor. It also removes time
limitations for residues of benoxacor on
the same commaodities that expire on
February 14, 1998. Novartis Crop
Protection, Incorporated requested this
tolerance under the Federal Food, Drug
and Cosmetic Act (FFDCA), as amended
by the Food Quality Protection Act of
1996 (Pub. L. 104-170).

DATES: This regulation is effective
February 13, 1998. Objections and
requests for hearings must be received
by EPA on or before April 14, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300617],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300617], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the

use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300617]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Kerry B. Leifer, Registration
Division (7505W), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 4W17,
Crystal Station #1, 2800 Crystal Drive,
Arlington, VA, (703) 308-8811, e-mail:
leifer.kerry@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of June 30, 1992 (57 FR
29031), EPA established time-limited
tolerances under section 408 of the
FFDCA 21 U.S.C. 346a(d) for residues of
benoxacor at 0.01 ppm when used as an
inert ingredient (safener) in pesticide
formulations containing metolachlor in
or on raw agricultural commodities for
which tolerances have been established
for metolachlor. These time-limited
tolerances expired on December 1, 1996.
In the Federal Register of November 5,
1996 (61 FR 56954) (FRL-5572-8), EPA
issued a notice pursuant to section 408
of FFDCA 21 U.S.C. 346a(e) announcing
the filing of pesticide petition
(PP7E3489) for tolerances by Novartis
Crop Protection, Incorporated, P.O. Box
18300, Greensboro, NC 27419. This
notice included a summary of the
petition prepared by Novartis, the
petitioner. There were no comments
received in response to the notice of
filing.

The petition requested that 40 CFR
180.460 be amended to extend the time-
limited tolerances for residues of
benoxacor at 0.01 ppm when used as an
inert ingredient (safener) in pesticide
formulations containing metolachlor in
or on raw agricultural commodities for
which tolerances have been established
for metolachlor from December 1, 1996,
to December 1, 1998. On February 21,
1997 (62 FR 7941) (FRL-5583-4), EPA
established time-limited tolerances for
benoxacor at 0.01 ppm when used as an
inert ingredient (safener) in pesticide
formulations containing metolachlor in
or on raw agricultural commodities for
which tolerances have been established
for metolachlor with an expiration date
of February 14, 1998.
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In the Federal Register of November
21, 1997 (62 FR 62304) (FRL-5755-4),
EPA issued a notice pursuant to section
408 of FFDCA 21 U.S.C. 346a(e)
announcing the filing of pesticide
petition (PP7E3489) for tolerances by
Novartis Crop Protection, Incorporated
(formerly Ciba Crop Protection), P.O.
Box 18300, Greensboro, NC 27419. This
notice included a summary of the
petition prepared by the petitioner.
There were no comments received in
response to the notice of filing.

The petition requested that the time
limitation for tolerances established for
residues of benoxacor at 0.01 ppm when
used as an inert ingredient (safener) in
pesticide formulations containing
metolachlor in or on raw agricultural
commodities for which tolerances have
been established for metolachlor be
removed based upon the chronic
toxicity and oncogenicity data
submitted as a condition of registration.

The basis for the time-limited
tolerances that expire February 14,
1998, was given in the February 21,
1997 issue of the Federal Register (62
FR 7941). These time-limited tolerances
were predicated on the expiration of
pesticide product registrations that were
made conditional due to the lack of
certain chronic/oncogenicity data. The
rationale for using time-limited
tolerances was to encourage pesticide
manufacturers to comply with the
conditions of registration in a timely
manner. There is no regulatory
requirement to make tolerances time-
limited due to the conditional status of
a product under the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
as amended. It is current EPA policy to
no longer establish time limitations on
tolerances if none of the conditions of
registration have any bearing on human
dietary risk. The current petition action
meets that condition and thus the
expiration dates associated with the
crop tolerances are being deleted.

l. Risk Assessment and Statutory
Findings

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section

408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “‘ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ““safety factor’’) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the

NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“‘acute,” “‘short-term,” “‘intermediate
term,” and ‘““‘chronic’’ risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all three
sources are not typically added because
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of the very low probability of this
occurring in most cases, and because the
other conservative assumptions built
into the assessment assure adequate
protection of public health. However,
for cases in which high-end exposure
can reasonably be expected from
multiple sources (e.g. frequent and
widespread homeowner use in a
specific geographical area), multiple
high-end risks will be aggregated and
presented as part of the comprehensive
risk assessment/characterization. Since
the toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children.The TMRC is a *“‘worst case”
estimate since it is based on the
assumptions that food contains

pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup,
non-nursing infants less than one year
old, was not regionally based.

Il. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of benoxacor and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for a
tolerance for residues of benoxacor
when used as an inert ingredient
(safener) in pesticide formulations
containing metolachlor in or on raw
agricultural commodities for which
tolerances have been established for
metolachlor at 0.01 ppm. EPA’s
assessment of the dietary exposures and
risks associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the

toxic effects caused by benoxacor are
discussed below.

1. Acute toxicity. A rat acute oral
study with an LDsp >5,000 milligram/
kilogram (mg/kg), a rabbit acute dermal
study with an LDsp >2,010 mg/kg, a rat
inhalation study with an LCso >2,000
mg/liter, a primary eye irritation study
in the rabbit showing moderate eye
irritation, a primary dermal irritation
study in the rabbit showing benoxacor
is not a skin irritant, and a skin
sensitization study which showed
benoxacor to be a skin sensitizer in the
Guinea pig. Results of a dermal
absorption study show a maximum of
55.7% of benoxacor is absorbed by the
rat following a 24-hour dermal
exposure.

2. Genotoxicity. Benoxacor did not
induce point mutations in vitro at limit
(cytotoxic) concentrations in a
Salmonella /mammalian microsome test
or show any mutagenic activity in the
Chinese hamster V79 mammalian point
mutation test and is neither clastogenic
nor aneugenic in the Chinese hamster at
doses up to the limit dose of 5,000 mg/
kg. Benoxacor did not induce
unscheduled DNA synthesis in isolated
rat hepatocytes at cytotoxic
concentrations up to 20 micrograms/ml.

3. Subchronic toxicity—i. Dogs. In a
subchronic feeding study in dogs (5
dogs/sex/dose), benoxacor was
administered at doses of 0, 0.25, 1, 5, 50,
150, or 400 milligram/kilograms/day
(mg/kg/day) for 90 days. The NOEL was
5 mg/kg/day and the lowest observed
effect level (LOEL) 50 mg/kg/day based
on increased liver and gallbladder
weights.

ii. Mice. In a subchronic feeding
study, CD-1 mice were administered
dietary concentrations of 0, 50, 500,
2,000, and 6,000 ppm (approximately 0,
7.14,70.7, 290, and 1,100 mg/kg/day for
males and 0, 9.53, 99.8, 382, and 1,470
mg/kg/day for females) of benoxacor for
13 weeks. The systemic toxicity NOEL
was 500 ppm (70.7 and 99.8 mg/kg/day
in males and females respectively) and
the systemic toxicity LOEL was 2,000
ppm (290 and 382 mg/kg/day in males
and females respectively) based on
increased incidence of renal cortex
fibrosis and calcifications in males, and
increases in water consumption, platelet
counts, and liver and kidney weights in
both males and females.

iii. Rats. In a subchronic feeding
study in rats, six groups of 15 male and
15 female Sprague Dawley rats were fed
benoxacor at dietary concentrations of
approximately 0, 0.5, 5, 15, 50, or 300
mg/kg/day for 13 weeks. The NOEL was
5 mg/kg/day and the LOEL was 15 mg/
kg/day based on increased incidence of
kidney nephrosis.
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4. Dermal toxicity study. In a 21-day
dermal toxicity study, benoxacor was
repeatedly applied daily to the shaved
skin of 5 male and 5 female New
Zealand white rabbits at dose levels of
0, 1, 500, or 1,010 mg/kg for 6/hours/
day . The NOEL was >1,010 mg/kg/day.

5. Developmental toxicity study—i.
Rabbits. In an oral developmental
toxicity study, rabbits were
administered benoxacor at doses of O,
0.5, 2.5, 12.5,and 62.5 mg/kg/day. The
systemic maternal NOEL was 12.5 mg/
kg/day and the systemic maternal LOEL
was 62.5 mg/kg/day based on decreased
consumption values. The
developmental toxicity NOEL was 12.5
mg/kg/day and the developmental
toxicity LOEL was 62.5 mg/kg/day
based on increased frequency of
vertebral anomalies with or without
associated rib anomalies.

ii. Rats. In an oral developmental
toxicity study, rats were administered
benoxacor at doses of 0, 1, 100, and 400
mg/kg/day. The systemic maternal
NOEL was 100 mg/kg/day and the
systemic maternal LOEL was 400 mg/
kg/day based on increased maternal
gross pathology findings, and decreased
body weight gain. The developmental
toxicity NOEL was 100 mg/kg/day and
the developmental toxicity LOEL was
400 mg/kg/day based on decreased fetal
weight, number of live fetuses,
decreased uterine weight and increased
early resorptions, and fetal visceral
variations, malformations, and skeletal
variations.

6. Reproductive toxicity study. In a
two-generation reproduction study,
Sprague-Dawley rats were fed in the diet
with benoxacor at doses of 0, 10, 50,
100, 500, and 1,000 ppm for two
generations. For parental/systemic
toxicity, the NOEL was 50 ppm (3.55
mg/kg/day in the male and 4.51 mg/kg/
day in the females) and the LOEL was
500 ppm (34.84 mg/kg/day in males and
41.21 mg/kg/day in females) based on
decreased body weight and body weight
gain in both sexes and both generations.
For reproductive toxicity the NOEL was
50 ppm (3.55 mg/kg/day in the male and
4.51 mg/kg/day in the female) and the
LOEL was 500 ppm (34.84 mg/kg/day in
males and 41.21 mg/kg/day in females)
based on decreased pup body weight on
lactation day 21 in both generations.

7. Chronic toxicity study. In a 52-week
feeding study, benoxacor was
administered orally to male and female
beagle dogs (4/sex/group) at doses of 0,
1, 5, 40, or 80 mg/kg/day. The NOEL
was 5 mg/kg/day and the LOEL was 40
mg/kg/day based upon decreases in
mean body weight gain in males and
increases in adjusted liver and kidney

weights and increased lipofuscin
deposition in the kidney in both sexes.

8. Carcinogenicity study. In a
carcinogenicity study, CD-1 mice were
fed benoxacor (50/sex/group) at dietary
levels of 0, 10, 30, 600, and 1,200 ppm
(0, 1.2, 3.7, 75, and 167 mg/kg/day for
males and 0, 1.6, 4.7, 93, and 201 mg/
kg/day for females) for 18 months. There
was evidence of carcinogenicity at the
two highest doses tested. Statistically
(p<0.05) significant increases of
squamous cell papillomas and
combined papillomas/carcinomas were
seen in the nonglandular stomach
(forestomach) in both sexes at the
highest dose tested. There were also
statistically significant positive trends
for carcinomas in male mice and for
papillomas and combined papilloma/
carcinoma in both sexes. For chronic
toxicity, the NOEL was 30 ppm (3.7 mg/
kg/day and 4.7 mg/kg/day in males and
females, respectively) and the systemic
LOEL was 600 ppm (75 mg/kg/day and
93 mg/kg/day in males and females,
respectively) based on increased liver/
body weight ratios in both sexes. The
NOEL for mouse forestomach tumors
was 3.7 mg/kg/day in males and 4.7 mg/
kg/day in females with tumors occurring
at 75 and 93 mg/kg/day in males and
females. Dosing was considered
adequate to assess the carcinogenic
potential of benoxacor based on body
weight reduction in males, treatment-
related increased liver/body weight
ratios in both sexes, and other
treatment-related increased incidences
of tumor and nontumor findings in the
forestomach.

9. Chronic/oncogenicity study. In a
combined chronic/oncogenicity study,
Crl:CD BR rats (70 /sex/group) were fed
benoxacor dosed at dietary levels of 0,
10, 50, 500, and 1,000 ppm (0, 0.4, 2.0,
20.6, and 41 mg/kg/day for males and 0,
0.6, 2.8, 28.2, and 59 mg/kg/day for
females) for two years. Statistically
significant (p<0.01) increasing trends
were seen in male rats for forestomach
squamous cell papillomas and
papillomas and/or carcinomas
combined. There was also a statistically
significant (p<0.05) increasing trend for
forestomach squamous cell carcinomas
in male rats. There were significant
differences in the pair-wise comparisons
of the male high-dose group with the
controls for forestomach squamous cell
papillomas (p<0.05) and for papillomas
and/or carcinomas combined (p<0.01).
Statistically significant (p<0.01)
increasing trends, and differences in the
pair-wise comparisons of the high-dose
group with the controls, were seen in
female rats for forestomach squamous
cell papillomas and papillomas and/or
carcinomas combined. For chronic

toxicity, the NOEL was 10 ppm (0.4 mg/
kg/day and 0.6 mg/kg/day in males and
females, respectively) and the systemic
LOEL is 50 ppm (2.0 mg/kg/day in
males) based on centrolobular hepatic
enlargements with or without
hepatocytic vacuolation in male rat
livers. At a dose level of 2.6 mg/kg/day,
hyperkeratosis of the forestomach in
females was observed. The NOEL for rat
forestomach tumors was 20.6 mg/kg/day
in males and 28.2 in females with
tumors occurring at 41 and 59 mg/kg/
day in males and females.

B. Toxicological Endpoints

1. Acute toxicity. An acute dietary risk
assessment for the general population,
including infants and children, is not
required because no treatment-related
effects attributable to a single exposure
(dose) were seen in oral studies
conducted with benoxacor.

2. Short- and intermediate-term
toxicity. A short- and intermediate-term
risk assessment is not required for
benoxacor. There was no systemic
toxicity at 1,010 mg/kg/day (highest
dose tested) in a 21-day dermal toxicity
study in rabbits.

3. Chronic toxicity. EPA has
established the RfD for benoxacor at
0.004 mg/kg/day. This RfD is based on
a 2-year feeding study in rats with a
NOEL of 0.4 mg/kg/day. An uncertainty
factor of 100 was used in calculating the
RfD to account for interspecies
extrapolation and intra-species
variability.

4. Carcinogenicity. EPA’s Health
Effects Division Carcinogenicity Peer
Review Committee (CPRC) has
determined that, in accordance with the
EPA proposed Guidelines for
Carcinogenic Risk Assessment (April 23,
1996), benoxacor’s carcinogenic
potential be characterized as ‘‘cannot be
determined, but suggestive” based on
increases in forestomach tumors in both
sexes of mice and rats. The consensus
of the CPRC was that these tumors have
little or no relevance to humans. For
cancer risk assessment purposes, the
CPRC recommended using a threshold
(MOE) approach based on the most
sensitive precursor forestomach lesions.
It was further recommended that the
NOEL for rat forestomach lesions of 0.4
mg/kg/day be used as the point of
departure for MOE calculations.

C. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.460) for the residues of
benoxacor in or on a variety of raw
agricultural commodities. Risk
assessments were conducted by EPA to
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assess dietary exposures and risks from
benoxacor as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a one day or single exposure. Since
there are no acute toxicological
concerns for benoxacor, an acute dietary
risk assessment was not required.

ii. Chronic exposure and risk. For the
purpose of assessing chronic dietary
exposure from benoxacor, EPA
considered the proposed benoxacor
tolerance of 0.01 ppm and the raw
agricultural commodities for which
tolerances have been established for
metolachlor. There are no other
established U.S. tolerances for
benoxacor, and there are no other
registered uses for benoxacor on food or
feed crops in the United States. In
conducting this exposure assessment,
EPA assumed tolerance level residues
and 100% crop treated, resulting in a
large overestimation of dietary exposure
and protective of any chronic dietary
exposure scenario. Further, regional
consumption information is taken into
account through EPA’s computer-based
model for evaluating the exposure of
significant subpopulations including
several regional groups. Review of this
regional data allows the Agency to be
reasonably certain that no regional
population is exposed to residue levels
higher than those estimated by the
Agency. Based on the chronic dietary
exposure TMRC’s of 0.000205 mg/kg/
day for the U.S. population and
0.000828 mg/kg/day for the most highly
exposed population subgroup (non-
nursing infants less than one year old),
this chronic dietary risk assessment
resulted in the use of 5.13% of the RfD
for the U.S. population and 20.7% of the
RfD for the most highly exposed
population subgroup. A cancer dietary
MOE was calculated to be 1,950.

2. From drinking water. For the
purposes of assessing chronic exposure
in drinking water, EPA has considered
the registered uses and the available
data on persistence and mobility for
benoxacor. The Agency has determined
through a qualitative risk assessment
that the physical and chemical
characteristics of benoxacor are such
that it is not expected to impact water
resources. While benoxacor is mobile, it
is not persistent (half-life in soil of 49
days under aerobic conditions and 70
days anaerobically). In light of these
findings, EPA believes that benoxacor’s
use will not impact ground water or
surface water resources, and therefore,
is not expected to lead to exposure to
humans through drinking water. If new

uses are added in the future, OPP will
reassess the potential impacts of
benoxacor on drinking water as a part of
the aggregate risk assessment process.

3. From non-dietary exposure. All
registered metolachlor products to
which benoxacor is added as a safener
are commercial agricultural products
not registered for residential use. The
potential for non-occupational exposure
to benoxacor by the general population
is therefore unlikely except for the
potential residues in food crops
discussed above.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing

chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
benoxacor has a common mechanism of
toxicity with other substances or how to
include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
benoxacor does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that benoxacor has a common
mechanism of toxicity with other
substances.

D. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. Since there are no acute
toxicological concerns for benoxacor,
EPA has no cause for concern for acute
aggregate exposure.

2. Chronic risk. Using the TMRC
exposure assumptions described above,
EPA has concluded that aggregate
chronic exposure to benoxacor from
food and water will utilize 5.13% of the
RfD for the U.S. population. The major
identifiable subgroup with the highest
aggregate exposure is non-nursing
infants less than one year old (utilizing
20.7% of the RfD). EPA generally has no
concern for exposures below 100% of
the RfD because the RfD represents the
level at or below which daily aggregate
dietary exposure over a lifetime will not
pose appreciable risks to human health.
EPA does not expect the aggregate
exposure to exceed 100% of the RfD.
EPA concludes that there is a reasonable
certainty that no harm will result from
aggregate exposure to benoxacor
residues.

E. Aggregate Cancer Risk for U.S.
Population

The carcinogenic risk from food uses
of benoxacor for the general U.S.
population was calculated by comparing
the dietary exposure from benoxacor to
the NOEL identified for use with the
cancer risk assessment. Based on the
NOEL selected by the CPRC for cancer
risk characterization of 0.4 mg/kg/day,
the cancer risk was estimated to result
in a MOE of 1,950 contributed through
all the published, pending and new uses
for benoxacor. Based upon the extreme
conservatism of the dietary exposure
estimates and the fact that tumors were
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observed only at dose levels far in
excess of the selected NOEL, this MOE
is at a level which the Agency does not
consider raising a concern for excess
lifetime cancer.

F. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children—i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
benoxacor, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a 2-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
maternal pesticide exposure gestation.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre- and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. In either case, EPA generally
defines the level of appreciable risk as
exposure that is greater than 1/100 of
the NOEL in the animal study
appropriate to the particular risk
assessment. This 100—fold uncertainty
(safety) factor/MOE (safety) is designed
to account for inter-species
extrapolation and intra-species
variability. EPA believes that reliable
data support using the 100-fold
uncertainty factor rather than the 1,000—
fold margin/factor, when EPA has a
complete data base under existing
guidelines and when the severity of the
effect in infants or children, the potency
or unusual toxic properties of a
compound, or the quality of the
exposure data do not raise concerns
regarding the adequacy of the standard
margin/factor.

ii. Developmental toxicity studies. See
Toxicological Profile in Unit IL.A. of this
preamble.

iii. Reproductive toxicity study. See
Toxicological Profile in Unit Il.A. of this
preamble.

iv. Pre- and post-natal sensitivity.
There is no evidence of increased
sensitivity to young rats or rabbits

following pre- or post-natal exposure to
benoxacor.

v. Conclusion. The toxicological data
base for evaluating pre- and post-natal
toxicity for benoxacor is complete with
respect to current data requirements.
Because both developmental and
reproductive effects occurred in the
presence of parental (systemic) toxicity,
these data do not suggest an increased
pre- or post-natal sensitivity of children
and infants to benoxacor exposure.
Based on the above, EPA concludes that
reliable data support use of a 100-fold
MOE/uncertainty factor, rather than the
standard 1,000—fold margin/factor to
protect infants and children. EPA
concludes that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to benoxacor residues.

2. Acute risk. Since there are no acute
toxicological concerns for benoxacor,
EPA has no cause for concern for acute
aggregate exposure.

3. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that aggregate exposure to benoxacor
from food will range from 3.69% of the
RfD for females 13+ years, to 20.7% of
the RfD for non-nursing infants less than
one year old. EPA generally has no
concern for exposures below 100% of
the RfD because the RfD represents the
level at or below which daily aggregate
dietary exposure over a lifetime will not
pose appreciable risks to human health.
EPA does not expect the aggregate
exposure to exceed 100% of the RfD.
EPA concludes that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to benoxacor residues.

4. Cancer risk. Carcinogenic risk to
infants and children from food uses of
benoxacor is addressed under Aggregate
Cancer Risk for U.S. Population under
Unit I1.E. of this preamble.

I11. Other Considerations
A. Metabolism In Plants and Animals

The metabolism of benoxacor in
plants and animals is adequately
understood for purposes of these
tolerances.

B. Analytical Enforcement Methodology

Adequate enforcement methodology,
GC/NPD, is available to enforce the
tolerance expression. An analytical
methodology for the determination of
benoxacor and its metabolites in plant
and animal commodities (Ciba
Analytical Method AG536(C)) is
available from: Calvin Furlow, Public
Information and Records Integrity
Branch, Information Resources and

Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: Rm. 119FF,
CM#2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703) 305-5229.

C. Magnitude of Residues

The magnitude of the residue in
plants is adequately understood for the
purposes of these tolerances.

D. International Residue Limits

No Codex Maximum Residue Levels
have been established for residues of
benoxacor on commodities for which a
tolerance for metolachlor exist.

1V. Conclusion

Therefore, the tolerances are
established for benoxacor (4-
(dichloroacetyl)-3,4-dihydro-3-methyl-
2H-1,4-benzoxazine) at 0.01 ppm when
used as an inert ingredient (safener) in
pesticide formulations containing
metolachlor in or on raw agricultural
commodities for which tolerances have
been established for metolachlor.

V. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to ““‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by April 14, 1998,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
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contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

V1. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300617] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA.

Electronic comments may be sent

directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies

in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

VII. Regulatory Assessment
Requirements

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since these tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the tolerances in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency has previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels, or expanding
exemptions

might adversely impact small entities
and concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950) and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 10, 1998.

Peter Caulkins,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.460 is revised to read
as follows:

§180.460 Benoxacor; tolerances for
residues.

(a) General . Tolerances are
established for residues of the inert
ingredient (safener) benoxacor (4-
(dichloroacetyl)-3,4-dihydro-3-methyl-
2H-1,4-benzoxazine) at 0.01 ppm when
used in pesticide formulations
containing metolachlor in or on raw
agricultural commodities for which
tolerances have been established for
metolachlor.

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 98-3750 Filed 2—12-98; 8:45 am]
BILLING CODE 6560-50-F
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300540A; FRL-5769-2]
2070-AB78

Vinclozolin; Revocation of Certain
Tolerances

AGENCY: Environmental Protection
Agency (EPA)
ACTION: Final rule.

SUMMARY: EPA is revoking the
tolerances for residues of the pesticide
vinclozolin in or on the raw agricultural
commodities tomatoes, plums, prunes,
grapes (other than wine grapes), and the
food additive tolerances for prunes and
raisins. EPA is revoking these tolerances
because the uses associated with them
have been voluntarily deleted from
vinclozolin labels.

DATES: This regulation becomes
effective February 13, 1998. Written
objections and requests for hearings
must be received on or before April 14,
1998.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number [OPP-300540A],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300540A], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 or
ASCII file format. All copies of

electronic objections and hearing
requests must be identified by the
docket number [OPP-300540A]. No
Confidential Business Information (CBI)
should be submitted through e-mail.
Copies of electronic objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Mark Wilhite, Special Review and
Reregistration Division (7508W),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number and
e-mail address: Special Review Branch,
Crystal Station #1, 3rd floor, 2800
Crystal Drive, Arlington, VA 22202,
telephone: (703) 308-8029; e-mail:
wilhite.mark@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

l. Introduction

Vinclozolin (trade names Ronilan,
Curalan, and Ornilan) is a fungicide first
registered in 1981 to control various
types of rot caused by Botrytis spp.,
Sclerotinia spp, and other types of mold
and blight causing organisms, on
strawberries, lettuce (all types),
stonefruit, grapes, raspberries, onions,
succulent beans, and turf in golf
courses, commercial and industrial
sites. Vinclozolin is also registered for
use on ornamentals in green houses and
nurseries.

1l. Legal Authority

The Federal Food, Drug, and Cosmetic
Act (FFDCA, 21 U.S.C. 301 et seq., as
amended by the Food Quality Protection
Act of 1996 (FQPA), Pub. L. 104-170)
authorizes the establishment of
tolerances (maximum residue levels),
exemptions from the requirement of a
tolerance, modifications in tolerances,
and revocation of tolerances for residues
of pesticide chemicals in or on raw
agricultural commodities and processed
foods pursuant to section 408 (21 U.S.C.
346(a), as amended). Without a
tolerance or exemption, food containing
pesticide residues is considered to be
unsafe and therefore “adulterated”
under section 402(a) of the FFDCA, and
hence may not legally be moved in
interstate commerce (21 U.S.C. 342). For
a food-use pesticide to be sold and
distributed, the pesticide must not only
have appropriate tolerances under the
FFDCA, but also must be registered
under section 3 of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA, 7 U.S.C. 136 et seq.).

111. Regulatory Background

In May 1997, when BASF requested
amendment of its labels to include a use
for succulent beans, BASF also

requested deletion of several food and
non-food uses from its vinclozolin
registrations. These deletions were
announced in the Federal Register
Notice of August 13, 1997 (62 FR
43327)(FRL-5736-2). Since no
comments were received they became
effective on September 13, 1997. The
proposal to revoke the tolerances for the
pesticide vinclozolin on the raw
agricultural commodities tomatoes,
plums, prunes, grapes (other than wine
grapes), the food additive tolerances for
prunes and raisins, and the animal feed
tolerance for dry grape pomace was
published on August 27, 1997 (62 FR
45377)(FRL-5739-6). EPA proposed
these revocations because it is EPA’s
general practice to revoke tolerances
where the associated pesticide use has
been deleted from all FIFRA labels. See
40 CFR 180.32(b).

In response to the proposal to revoke
these tolerances, EPA received one
comment from the California
Environmental Protection Agency on
behalf of the States FIFRA Issues
Research and Evaluation Group
(SFIREG). These comments are located
in the OPP Docket under docket number
OPP-300540. The
commenter pointed out that EPA had
not established a deadline for use of
existing stocks of product labeled for the
deleted uses, other than exhaustion of
supplies, but had indicated that it
intends to publish its final revocation
notice relatively soon after the proposal
was published. The commenter noted
that this short time frame for final
revocation would not allow for
exhaustion of existing stocks, since the
residues on these commodities which
were treated with existing stocks after
the revocation date would not be legal,
but would be considered adulterated by
FDA or states which have residue
monitoring programs. In an earlier
inquiry about this discrepancy, the
commenter had been told by the Agency
that it was using section 408(l)(5) to
allow product in the channels of trade
to be used legally, under the existing
stocks provision, even if the use was
after the tolerance has been revoked.
Further, the commenter pointed out,
these upcoming actions should be better
communicated to the states and other
interested parties so that they can
prepare their laboratories and
authorities for their implementation.
The commenter suggested that the
Agency’s home page on the internet
present up to date information.

In response to these comments, the
Agency agrees that it should have, in
this case, established a formal date for
exhaustion of existing stocks in the
original use deletion notice (62 FR
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43327). After conferring again with
BASF about the status of the products
with these deleted uses for which
tolerances are being revoked and
examining its registration records, the
Agency believes that there is no product
in the channels of trade which bears
labeling allowing its use on either
tomatoes, plums, prunes or table grapes,
since tomatoes and grapes were never
registered in the United States, and
plums and prunes were removed from
the product labels by BASF in 1991.
Accordingly, the tolerances may be
revoked with little chance that legal use
of existing stocks will occur, since these
uses have not been in the channels of
trade for many years and it is therefore
unlikely that it is still in the hands of
end-users. Therefore, EPA believes it
should proceed with the revocation of
tolerances, but in future, a more
concentrated effort to alert states,
through its home page on the internet or
other means, will be made as well as by
providing a precise date for exhaustion
of existing stocks before proceeding
with final revocation of tolerances. In
addition, EPA would like to clarify its
interpretation of section 408(1)(5) of the
FFDCA.That section states:

Notwithstanding any other provision of
this Act, if a tolerance or exemption for a
pesticide chemical residue is revoked,
suspended or modified under this section, an
article of food shall not be deemed unsafe
solely because of the presence of such
pesticide chemical residue in or on such food
if it is shown...(A) the residue is present as
the result of an application or use of a
pesticide at a time and in manner that was
lawful under the Federal Insecticide,
Fungicide, and Rodenticide Act; and (B) the
residue does not exceed a level that was
authorized at the time of that application or
use to be present on the food under a
tolerance ***

This provision legalizes pesticide
residues of cancelled pesticides if both
the use under FIFRA was legal (e.g.
because applied in accordance with an
existing stocks provision) and the
treatment occured before revocation of
the tolerance. If use occurs after
revocation of the tolerance, this
provision does not apply.

IV. Regulatory Assessment
Requirements

This is a final revocation of a
tolerance established under FFDCA
section 408. The Office of Management
and Budget (OMB) has exempted this
type of action from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). In addition,
this rule does not contain any
information collections subject to OMB
approval under the Paperwork

Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title Il of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104-4). Nor does it require any
prior consultation as specified by
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993), special considerations as
required by Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require special OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, pursuant to the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency
previously assessed whether revocations
of tolerances might significantly impact
a substantial number of small entities
and concluded that, as a general matter,
these actions do not impose a significant
economic impact on a substantial
number of small entities. The factual
basis and the Agency’s certification
under section 605(b) for tolerance
revocations published on December 17,
1997 (62 FR 66020)(FRL-5753-1), and
was provided to the Chief Counsel for
Advocacy of the Small Business
Administration. Since no extraordinary
circumstances exist as to the present
revocation that would change EPA’s
previous analysis, the Agency is able to
reference the general certificatio

V. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a ““major rule” as defined by
5U.S.C. 804(2).”

V1. Objections and Hearing Request

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the

submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person adversely affected by this
regulation may, by April 14, 1998, file
written objections to the regulation and
may also request a hearing on those
objections. Objections and hearing
requests must be filed with the Hearing
Clerk, at the address given above (40
CFR 178.20). A copy of the objections
and/or hearing requests filed with the
Hearing Clerk should be submitted to
the OPP docket for this rulemaking. The
objections submitted must specify the
provisions of the regulation deemed
objectionable and the grounds for the
objections (40 CFR 178.25). Each
objection must be accompanied by the
fee prescribed by 40 CFR 180.33(i). If a
hearing is requested, the objections
must include a statement of the factual
issue(s) on which a hearing is requested,
the requestor’s contentions on such
issues, and a summary of any evidence
relied upon by the objector (40 CFR
178.27). A request for a hearing will be
granted if the Administrator determines
that the material submitted shows the
following: There is genuine and
substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control [OPP-
300540A] (including any comments and
data submitted electronically). A public
version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBI, is available
for inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Recoreds Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic comments may be sent
directly to EPA at:
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opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the address in
“ADDRESSES” at the beginning of this
document.

List of Subjects 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 3, 1998.
Lois Rossi,

Director, Special Review and Reregistration
Division, Office of Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.380 is amended by
revising paragraph (a) to read as follows:

§180.380 Vinclozolin; tolerances for
residues.

(a) General. Tolerances are
established for the combined residues of
the fungicide vinclozolin (3-(3,5-
dichlorophenyl)-5-ethenyl-5-methyl-2,4-
oxazolidinedione) and its metabolites
containing the 3,5-dichloroaniline
moiety in or on the food commodities in
the table below. There are no U.S.
registrations for Belgian endive, tops,
cucumbers, grapes (wine), kiwi, pepper
(bell) as of July 30, 1997. The tolerances
will expire and are revoked on the
date(s) listed in the following table:

Expiration/
Commodity Pﬁ]ritlﬁopner Re\rl)ocation
Date

Lettuce (leaf) 10.0 None
Onions (dry

bulb) ........... 1.0 None
Peppers (bell) 3.0 None
Raspberries ... 10.0 None
Stonefruits,

except

plums/fresh

prunes ........ 25.0 None
Strawberries .. 10.0 None

* * * *

[FR Doc. 98-3748 Filed 2—-12-98; 8:45 am]
BILLING CODE 6560-50-F

Expiration/
Commodity P;ritlﬁor;]er Re\?ocation
Date
Beans, suc-
culent ......... 2.0 10/1/99
Belgian en-
dive, tops ... 5.0 None
Cucumbers .... 1.0 None
Grapes, (wine) 6.0 None
Kiwifruit .......... 10.0 None
Lettuce, head 10.0 None

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-47; RM-8992]

Radio Broadcasting Services; Westley,
CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
238A to Westley, California, as that
community’s first local aural
transmission service, in response to a
petition filed on behalf of Westley-
Grayson Broadcasting Company. See 62
FR 6927, February 14, 1997. Coordinates
used for Channel 238A at Westley are
37-28-13 and 121-11-14. With this
action, the proceeding is terminated.
DATES: Effective March 23, 1998. A
filing window for Channel 238A at
Westley, California, will not be opened
at this time. Instead, the issue of
opening a filing window for this
channel will be addressed by the
Commission in a separate Order.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180. Questions related to the
window application filing process
should be addressed to the Audio
Services Division, (202) 418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-47,
adopted January 28, 1998, and released
February 6, 1998. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,

Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by adding Westley, Channel
238A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-3736 Filed 2—12-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE
48 CFR Part 231

[DFARS Case 97-D313]

Defense Federal Acquisition
Regulation Supplement; Restructuring
Costs

AGENCY: Department of Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: The Director of Defense
Procurement has issued an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 8092 of
the National Defense Appropriations
Act for Fiscal Year 1998 and Section
804 of the National Defense
Authorization Act for Fiscal Year 1998
concerning the reimbursement of
external restructuring costs associated
with a business combination.
DATES: Effective date: February 13, 1998.
Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before April 14, 1998, to be
considered in the formulation of the
final rule.
ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, Attn:
Ms. Sandra G. Haberlin, PDUSD (A&T)
DP (DAR), IMD 3D139, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telefax number (703) 602-0350.
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E-mail comments submitted over the
Internet should be addressed to:
dfarsacq.osd.mil

Please cite DFARS Case 97-D313 in
all correspondence related to this issue.
E-mail comments should cite DFARS
Case 97-D313 in the subject line.

FOR FURTHER INFORMATION CONTACT:
Ms. Sandra G. Haberlin, (703) 602—0131.

SUPPLEMENTARY INFORMATION:

A. Background

This interim rule amends DFARS
231.205-70, External restructuring
costs, to implement Section 8092 of the
National Defense Appropriations Act for
Fiscal Year 1998 (Public Law 105-56),
and Section 804 of the National Defense
Authorization Act for Fiscal Year 1998
(Pub. L. 105-85).

Section 8092 of Pub. L. 105-56
restricts DoD form using fiscal year 1998
funds to reimburse external
restructuring costs associated with a
business combination undertaken by a
defense contractor unless certain
conditions are met. These conditions
include that either (1) the audited
savings for DoD resulting from the
restructuring will exceed the costs
allowed by a factor of at least two to
one; or (2) the savings for DoD resulting
from the restructuring will exceed the
costs allowed and the Secretary of
Defense determines that the business
combination will result in the
preservation of a critical capability that
might otherwise be lost to DoD.

Section 804 of Pub. L. 105-85 (1)
specifies that similar conditions be met
before DoD reimburses contractors for
restructuring costs; (2) codifies this
limitation on payment of restructuring
costs under defense contracts at 10
U.S.C. 2324, and (3) repeals Section
818(a) of the National Defense
Authorization Act for Fiscal Year 1995
(10 U.S.C. 2324 note). Section 818(a)
required an official of DoD at the level
of Assistant Secretary of Defense or
above to certify in writing that
projections of future cost savings
resulting from the business combination
were based on audited cost data and
should result in overall reduced costs to
DoD, prior to DoD reimbursing
contractors for restructuring costs.

B. Regulatory Flexibility Act

The interim rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because most contracts awarded to
small entities use simplified acquisition
procedures or are awarded on a
competitive fixed-price basis, and do

not require application of the cost
principle contained in this rule. An
Initial Regulatory Flexibility Analysis
has, therefore, not been performed.
Comments are invited from small
businesses and other interested parties.
Comments from small entities
concerning the affected DFARS subpart
also will be considered in accordance
with 5 U.S.C. 610. Such comments
should be submitted separately and
should cite DFARS Case 97-D313 in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the interim rule does
not impose any information collection
requirements that require Office of
Management and Budget approval
under 44 U.S.C. 3501, et seq.

D. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
that urgent and compelling reasons exist
to promulgate this interim rule without
prior opportunity for public comment.
This rule implements Section 8092 of
the National Defense Appropriations
Act for Fiscal Year 1998 (Pub. L. 105—
56), which was effective upon
enactment on October 8, 1997; and
Section 804 of the National Defense
Authorizations Act for Fiscal Year 1998
(Pub. L. 105-85), which was effective
upon enactment on November 18, 1997.
These sections restrict the
reimbursement of restructuring costs
associated with a business combination
of a defense contractor unless certain
conditions are met. Comments received
in response to the publication of this
interim rule will be considered in
formulating the final rule.

List of Subjects in 48 CFR Part 231

Government procurement.
Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR part 231 is
amended as follows:

1. The authority citation for 48 CFR
part 231 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 231—CONTRACT COST
PRINCIPLES AND PROCEDURES

2. Section 231.205-70 is revised to
read as follows:

231.205-70 External restructuring costs.
(a) Scope. This subsection prescribes

policies and procedures for allowing

contractor external restructuring costs

when savings would result for DoD.
This subsection also implements 10
U.S.C. 2325, Section 818 of the National
Defense Authorization Act for Fiscal
Year 1995 (Pub. L. 103-337) (10 U.S.C.
2324 note), Section 8115 of the National
Defense Appropriations Act for Fiscal
Year 1997 (Pub. L. 104-208), and
Section 8092 of the National Defense
Appropriations Act for Fiscal Year 1998
(Pub. L. 105-56).

(b) Definitions. As used in this
subsection:

(1) Business combination means a
transaction whereby assets or operations
of two or more companies not
previously under common ownership or
control are combined, whether by
merger, acquisition, or sale/purchase of
assets.

(2) External restructuring activities
means restructuring activities occurring
after a business combination that affect
the operations of companies not
previously under common ownership or
control. They do not include
restructuring activities occurring after a
business combination that affect the
operations of only one of the companies
not previously under common
ownership or control, or, when there
has been no business combination,
restructuring activities undertaken
within one company. External
restructuring activities are a direct
outgrowth of a business combination.
They normally will be initiated within
3 years of the business combination.

(3) Restructuring activities means
nonroutine, nonrecurring, or
extraordinary activities to combine
facilities, operations, or workforce, in
order to eliminate redundant
capabilities, improve future operations,
and reduce overall costs. Restructuring
activities do not include routine or
ongoing repositionings and
redeployments of a contractor’s
productive facilities or workforce (e.g.,
normal plant rearrangement or
employee relocation), nor do they
include other routine or ordinary
activities charged as indirect costs that
would otherwise have been incurred
(e.g., planning and analysis, contract
administration and oversight, or
recurring financial and administrative
support).

(4) Restructuring costs means the
costs, including both direct and
indirect, of restructuring activities.
Restructuring costs that may be allowed
include, but are not limited to,
severance pay for employees, employee
retraining costs, relocation expense for
retained employees, and relocation and
rearrangement of plant and equipment.
For purposes of this definition, if
restructuring costs associated with
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external restructuring activities
allocated to DoD contracts are less than
$2.5 million, the costs shall not be
subject to the audit, review,
certification, and determination
requirements of paragraph (c)(1) of this
subsection; instead, the normal rules for
determining cost allowability in
accordance with FAR part 31 shall
apply.

(5) Restructuring savings means cost
reductions, including both direct and
indirect cost reductions, that result from
restructuring activities. Reassignments
of cost to future periods are not
restructuring savings.

(c) Limitations on cost allowability. (1)
Restructuring costs associated with
external restructuring activities shall not
be allowed unless—

(i) Such costs are allowable in
accordance with FAR part 31 and
DFARS part 231;

(ii) An audit of projected restructuring
costs and restructuring savings is
performed;

(iii) The cognizant administrative
contracting officer (ACO) reviews the
audit report and the projected costs and
projected savings, and negotiates an
advance agreement in accordance with
paragraph (d)(8) of this subsection; and

(iv) For business combinations that
occur—

(A) Prior to October 1, 1996, the
Under Secretary of Defense (Acquisition
& Technology) or the Principal Deputy
certifies that projections of future
restructuring savings resulting for DoD
from the business combination are
based on audited cost data and should
result in overall reduced costs for DoD.

(B) October 1, 1996, through
November 18, 1997, the Under Secretary
of Defense (Acquisition & Technology)
or the Principal Deputy—

(1) Certifies that projections of future
restructuring savings resulting for DoD
from the business combination are
based on audited cost data and should
result in overall reduced costs for DoD;
and

(2) Determines in writing that the
audited projected savings for DoD
resulting from the restructuring will
exceed either—

(i) The costs allowed by a factor of at
least two to one; or

(ii) The costs allowed, and the
business combination will result in the
preservation of a critical capability that
might otherwise be lost to DoD.

(C) After November 18, 1997, the
Under Secretary of Defense (Acquisition
& Technology) or the Principal Deputy
determines in writing that the audited
projected savings for DoD resulting from
restructuring will exceed either—

(1) The costs allowed by a factor of at
least two to one; or

(2) The costs allowed, and the
business combination will result in the
preservation of a critical capability that
might otherwise be lost to DoD.

(2) The audit, review, certification,
and determination required by
paragraph (c)(1) of this subsection shall
not apply to any business combination
for which payments for restructuring
costs were made before August 15, 1994,
or for which the cognizant ACO
executed an advance agreement
establishing cost ceilings based on
audit/negotiation of detailed cost
proposals for individual restructuring
projects before August 15, 1994.

(d) Procedures and ACO
responsibilities. As soon as it is known
that the contractor will incur
restructuring costs for external
restructuring activities, the cognizant
ACO shall:

(1) Promptly execute a novation
agreement, if one is required, in
accordance with FAR subpart 42.12 and
DFARS subpart 242.12 and include the
provision at DFARS 242.1204(e).

(2) Direct the contractor to segregate
restructuring costs and to suspend these
amounts from any billings, final
contract price settlements, and overhead
settlements until the certification, or
determination, or both, as applicable, in
paragraph (c)(1)(iv) of this subsection is
obtain.

(3) Require the contractor to submit
an overall plan of restructuring
activities and an adequately supported
proposal for planned restructuring
projects. The proposal must include a
breakout by year by cost element,
showing the present value of projected
restructuring costs and projected
restructuring savings.

(4) Notify major buying activities of
contractor restructuring actions and
inform them about any potential
monetary impacts on major weapons
programs, when known.

(5) Upon receipt of the contractor’s
proposal, as soon as practicable, adjust
forward pricing rates to reflect the
impact of projected restructuring
savings. If restructuring costs are
included in forward pricing rates prior
to execution of an advance agreement in
accordance with paragraph (d)(8) of this
subsection, the contracting officer shall
include a repricing clause in each fixed-
price action that is priced based on the
rates. The repricing clause must provide
for a downward price adjustment to
remove restructuring costs if the
certification, or determination, or both,
as applicable, required by paragraph
(c)(1)(iv) of this subsection is not
obtained.

(6) Upon receipt of the contractor’s
proposal, immediately request an audit
review of the contractor’s proposal.

(7) Upon receipt of the audit report,
determine if restructuring savings will
exceed restructuring costs on a present
value basis. However, for business
combinations that occur on or after
October 1, 1996, the audited projected
savings for DoD must exceed the costs
allowed by a factor of at least two to one
on a present value basis, unless the
determination in paragraph (c)(1)(iv)(B)
(2)(ii) or (c)(1)(iv)(C) (2) of this
subsection applies.

(8) Negotiate an advance agreement
with the contractor setting forth, at a
minimum, a cumulative cost ceiling for
restructuring projects and, when
necessary, a cost amortization schedule.
The costs may not exceed the amount of
projected restructuring savings on a
present value basis. The advance
agreement shall not be executed until
the certification, or determination, or
both, as applicable, required by
paragraph (c)(1)(iv) of this subsection is
obtained.

(9) Submit to the Director of Defense
Procurement, Office of the Under
Secretary of Defense (Acquisition &
Technology), ATTN: OUSD (A&T) DP/
CPF, a recommendation for certification,
or determination, or both, as applicable.
Include the information described in
paragraph (e) of this subsection.

(10) Consult with the Director of
Defense Procurement, Office of the
Under Secretary of Defense (Acquisition
& Technology), when paragraph (c)(1)
(iv)(B) (2)(ii) or (c)(1)(iv)(C) (2) of this
subsection applies.

(e) Information needed to obtain
certification and determination. (1) The
novation agreement (if one is required).

(2) The contractor’s restructuring
proposal.

(3) The proposed advance agreement.

(4) The audit report.

(5) Any other pertinent information.

(6) The cognizant ACO’s
recommendation for certification, or
determination, or both, as applicable.
This recommendation must clearly
indicate one of the following, consistent
with paragraph (c)(1)(iv) of this
subsection:

(i) Contractor projections of future
cost savings resulting for DoD from the
business combination are based on
audited cost data and should result in
overall reduced costs for the
Department.

(i) The audited projected savings for
DoD will exceed the costs allowed by a
factor of at least two to one.

(iii) The business combination will
result in the preservation of a critical
capability that might otherwise be lost
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to DoD, and the audited projected
savings will exceed the costs allowed.

[FR Doc. 98-3714 Filed 2—12-98; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 10
[Docket No. OST-96-1472]
RIN: 2105-AC68

Privacy Act; Implementation

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule; correction.

SUMMARY: This document contains
corrections to the final regulations
[OST-96-1472] which were published
on Wednesday, January 28, 1998 (63 FR
4195). The regulations related to
implementing the Privacy Act of 1974 to
exempt from certain provisions of the
Act the Coast Guard’s Marine Safety
Information System.

DATES: Effective: February 15, 1998.
FOR FURTHER INFORMATION CONTACT:
Robert I. Ross, Office of General
Counsel, C-10, Department of
Transportation, Washington, DC 20590,
telephone (202) 366—-9156, FAX (202)
366-9170.

SUPPLEMENTARY INFORMATION:

Background

The final regulation that is the subject
of this correction amends Title 49 of the
Code of Federal Regulations to exempt
from certain provisions of the Privacy
Act of 1974 the Coast Guard’s Marine
Safety Information System. This rule
has no substantive effect on the
regulated public.

Need for Correction

As published, the final regulation
contains an incorrect effective date,
which is later than the February 15,
1998, statutory deadline for
implementing the Coast Guard’s new
Vessel Identification System (VIS), into
which the Coast Guard’s Marine Safety
Information System is being integrated.
This correction will change the date to
February 15, 1998.

Correction to Publication

Accordingly, the final regulation
[OST-96-1472] published on January
28, 1998, which was the subject of FR
Doc. 98-1823, is corrected as follows:

Dates Section [Corrected]

1. On page 4195, in the third column,
in the Dates section, “‘February 27,

1998 is corrected to read ‘“February 15,
1998”.

Issued in Washington, DC on February 9,
1998.
Nancy E. McFadden,
General Counsel.
[FR Doc. 98-3770 Filed 2-12-98; 8:45 am]
BILLING CODE 4910-62-M

NATIONAL RAILROAD PASSENGER
CORPORATION

49 CFR Part 701

Revision of the Freedom of Information
Act Regulations and Implementation of
the Electronic Freedom of Information
Act Amendments of 1996

AGENCY: National Railroad Passenger
Corporation (Amtrak).

ACTION: Final rule.

SUMMARY: This revision to the rules of
the National Railroad Passenger
Corporation (Amtrak) provides
substantive and administrative changes
to conform to requirements of the
Electronic Freedom of Information Act
Amendments of 1996, 5 U.S.C. 552, as
amended by Pub. L. 104-231 and
reflects recent developments in case
law. Amtrak also took this opportunity
to streamline its rules and include
updated cost figures to be used in
calculating and charging fees.

EFFECTIVE DATE: Effective February 13,
1998.

FOR FURTHER INFORMATION CONTACT: Ms.
Medaris Oliveri; National Railroad
Passenger Corporation; Freedom of
Information Office; 60 Massachusetts
Avenue, N.E.; Washington, D.C. 20002
or by telephone at 202/906-2728.

SUPPLEMENTARY INFORMATION: On
November 14, 1997, the National
Railroad Passenger Corporation
(Amtrak) published a Notice of
Proposed Rulemaking with a Request for
Comments, 49 CFR 61070. No responses
were received by the comment deadline
of December 15, 1997. The purpose of
the present rule is to establish the
effective date for the final rule using the
same text as the proposed rule with a
minor change to reflect the current title
of Amtrak’s President and Chief
Executive Officer in paragraph (I) of
§701.2 definitions and in paragraph
(a)(2) of §701.10 appeals.

List of Subjects in 49 CFR Part 701
Freedom of Information.

Accordingly 49 CFR part 701 is
revised to read as follows:

PART 701—AMTRAK FREEDOM OF
INFORMATION ACT PROGRAM

Sec.

701.1
701.2
701.3
701.4
701.5
701.6
701.7

General provisions.

Definitions.

Policy.

Amtrak public information.

Requirements for making requests.

Release and processing procedures.

Timing of responses to requests.

701.8 Responses to requests.

701.9 Business information.

701.10 Appeals.

701.11 Fees.

701.12 Other rights and services.
Authority: 5 U.S.C. 552; 49 U.S.C.

24301(e).

§701.1 General provisions.

This part contains the rules that the
National Railroad Passenger Corporation
(“Amtrak’) follows in processing
requests for records under the Freedom
of Information Act (FOIA), Title 5 of the
United States Code, section 552.
Information routinely provided to the
public (i.e., train timetables, press
releases) may be obtained without
following Amtrak’s FOIA procedures.
As a matter of policy, Amtrak may make
discretionary disclosures of records or
information exempt under the FOIA
whenever disclosure would not
foreseeably harm an interest protected
by an FOIA exemption; however, this
policy does not create any right
enforceable in court.

§701.2 Definitions.

Unless the context requires otherwise
in this part, masculine pronouns
include the feminine gender and
“includes” means ““includes but is not
limited to.”

(a) Amtrak or Corporation means the
National Railroad Passenger
Corporation.

(b) Appeal means a request submitted
to the President of Amtrak or designee
for review of an adverse initial
determination.

(c) Business days means working
days; Saturdays, Sundays, and legal
public holidays are excluded in
computing response time for processing
FOIA requests.

(d) Disclose or disclosure means
making records available for
examination or copying, or furnishing a
copy of nonexempt responsive records.

(e) Electronic data means records and
information (including E-mail) that are
created, stored, and retrievable by
electronic means.

(f) Exempt information means
information that is exempt from
disclosure under one or more of the
nine exemptions to the FOIA.

(g9) Final determination means a
decision by the President of Amtrak or
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designee concerning a request for
review of an adverse initial
determination received in response to
an FOIA request.

(h) Freedom of Information Act or
“FOIA” means the statute as codified in
section 552 of Title 5 of the United
States Code as amended.

(i) Freedom of Information Officer
means the Amtrak official designated to
fulfill the responsibilities of
implementing and administering the
Freedom of Information Act as
specifically designated under this part.

(i) Initial determination means a
decision by an Amtrak FOIA Officer in
response to a request for information
under the FOIA.

(k) Pages means paper copies of
standard office size or the cost
equivalent in other media.

(I) President means the President and
Chief Executive Officer (CEO) of the
National Railroad Passenger Corporation
(Amtrak) or designee.

(m) Record means any writing,
drawing, map, recording, tape, film,
photograph, or other documentary
material by which information is
preserved in any format, including
electronic format. A record must exist
and be in the possession and control of
Amtrak at the time of the request to be
subject to this part and the FOIA. The
following are not included within the
definition of the word “‘record’”:

(1) Library materials compiled for
reference purposes or objects of
substantial intrinsic value.

(2) Routing and transmittal sheets,
notes, and filing notes which do not also
include information, comments, or
statements of substance.

(3) Anything that is not a tangible or
documentary record such as an
individual’s memory or oral
communication.

(4) Objects or articles, whatever their
historical or value as evidence.

(n) Request means any request for
records made pursuantto 5 U.S.C.
552(a)(3).

(o) Requester or requesting party
means any person who has submitted a
request to Amtrak.

(p) Responsive records means
documents determined to be within the
scope of a FOIA request.

§701.3 Policy.

(a) Amtrak will make records of the
Corporation available to the public to
the greatest practicable extent in
keeping with the spirit of the law.
Therefore, records of the Corporation
are available for public inspection and
copying as provided in this part with
the exception of those that the
Corporation specifically determines

should not be disclosed either in the
public interest, for the protection of
private rights, or for the efficient
conduct of public or corporate business,
but only to the extent withholding is
permitted by law.

(b) A record of the Corporation, or
parts thereof, may be withheld from
disclosure if it comes under one or more
exemptions in 5 U.S.C. 552(b) or is
otherwise exempted by law. Disclosure
to a properly constituted advisory
committee, to Congress, or to federal
agencies does not waive the exemption.

(c) In the event one or more
exemptions apply to a record, any
reasonably segregable portion of the
record will be made available to the
requesting person after deletion of the
exempt portions. The entire record may
be withheld if a determination is made
that nonexempt material is so
inextricably intertwined that disclosure
would leave only essentially
meaningless words or phrases, or when
it can be reasonably assumed that a
skillful and knowledgeable person
could reconstruct the deleted
information.

(d) The procedures in this part apply
only to records in existence at the time
of a request. The Corporation has no
obligation to create a record solely for
the purpose of making it available under
the FOIA or to provide a record that will
be created in the future.

(e) Each officer and employee of the
Corporation dealing with FOIA requests
is directed to cooperate in making
records available for disclosure under
the Act in a prompt manner consistent
with this part.

(f) The FOIA time limits will not
begin to run until a request has been
identified as being made under the Act
and deemed received by the Freedom of
Information Office.

(9) Generally, when a member of the
public complies with the procedures
established in this part for obtaining
records under the FOIA, the request
shall receive prompt attention, and a
response shall be made within twenty
business days.

§701.4 Amtrak public information.

(a) Public reading room. Amtrak
maintains a public reading room at its
headquarters at 60 Massachusetts
Avenue, N.E. in Washington, D.C. The
public reading room contains records
required under the FOIA to be regularly
available for public inspection and
copying. A current subject-matter index
shall be maintained of records in the
public reading room that are available
for inspection and copying. The index
shall be updated at least quarterly with
respect to newly included records. A

copy of the index shall be provided
upon request at a cost not to exceed the
direct cost of duplication.

(b) Electronic reading room. Amtrak
will make available electronically
reading room records created by the
Corporation on or after November 1,
1996 on its World Wide Web site which
can be accessed at http://
www.Amtrak.com. An index of the
Corporation’s reading room records will
also be made available at the web site.
The index will indicate reading room
records that are available electronically.

(c) Frequently requested information.
The FOIA requires that copies of
records, regardless of form or format,
released pursuant to a FOIA request
under 5 U.S.C. 552(a)(3) that have
become or are likely to become the
subject of subsequent requests for
substantially the same records be made
publicly available. Such records created
by the Corporation after November 1,
1996 will be made available
electronically while records created
prior to this date will be made available
for inspection and copying in Amtrak’s
public reading room.

(1) Amtrak shall decide on a case-by-
case basis whether records fall into the
category of “frequently requested FOIA
records’ based on the following factors:

(i) Previous experience with similar
records;

(ii) The nature and type of
information contained in the records;

(iii) The identity and number of
requesters and whether there is
widespread media or commercial
interest in the records.

(2) The provision in this paragraph is
intended for situations where public
access in a timely manner is important.
It is not intended to apply where there
may be a limited number of requests
over a short period of time from a few
requesters. Amtrak may remove the
records from this category when it is
determined that access is no longer
necessary.

(d) Guide for making requests. A
guide on how to use the FOIA for
requesting records from Amtrak shall be
made available to the public upon
request. Amtrak’s major information
systems will be described in the guide.

§701.5 Requirements for making requests.

(a) General requirements. (1) A FOIA
request can be made by “‘any person’ as
defined in 5 U.S.C. 551(2), which
encompasses individuals (including
foreign citizens; partnerships;
corporations; associations; and local,
state, tribal, and foreign governments).
A FOIA request may not be made by a
Federal agency.
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(2) A request must be in writing,
indicate that it is being made under the
FOIA and provide an adequate
description of the records sought. The
request should also include applicable
information regarding fees as specified
in paragraphs (d) and (e) of this section.

(b) How to submit a request. (1) A
request must clearly state on the
envelope and in the letter that it is a
Freedom of Information Act or “FOIA”
request.

(2) The request must be addressed to
the Freedom of Information Office;
National Railroad Passenger
Corporation; 60 Massachusetts Avenue,
N.E.; Washington, D.C. 20002. Requests
will also be accepted by facsimile at
(202) 906-2169. Amtrak cannot assure
that a timely or satisfactory response
under this part will be given to written
requests addressed to Amtrak offices,
officers, or employees other than the
Freedom of Information Office. Amtrak
employees receiving a communication
in the nature of a FOIA request shall
forward it to the FOIA Office
expeditiously. Amtrak shall advise the
requesting party of the date that an
improperly addressed request is
received by the FOIA Office.

(c) Content of the request. (1)
Description of records—Identification of
records sought under the FOIA is the
responsibility of the requester. The
records sought should be described in
sufficient detail so that Amtrak
personnel can locate them with a
reasonable amount of effort. When
possible, the request should include
specific information such as dates, title
or name, author, recipient, subject
matter of the record, file designation or
number, or other pertinent details for
each record or category of records
sought.

(2) Reformulation of a request.
Amtrak is not obligated to act on a
request until the requester provides
sufficient information to locate the
record. Amtrak may offer assistance in
identifying records and reformulating a
request where: the description is
considered insufficient, the production
of voluminous records is required, or a
considerable number of work hours
would be required that would interfere
with the business of the Corporation.
The Freedom of Information Office shall
notify the requester within ten business
days of the type of information that will
facilitate the search. The requesting
party shall be given an opportunity to
supply additional information and may
submit a revised request, which will be
treated as a new request.

(d) Payment of fees. The submission
of a FOIA request constitutes an
agreement to pay applicable fees

accessed up to $25.00 unless the
requesting party specifies a willingness
to pay a greater or lesser amount or
seeks a fee waiver or reduction in fees.

(1) Fees in excess of $25.00. When
Amtrak determines or estimates that
applicable fees are likely to exceed
$25.00, the requesting party shall be
notified of estimated or actual fees,
unless a commitment has been made in
advance to pay all fees. If only a portion
of the fee can be estimated readily,
Amtrak shall advise the requester that
the estimated fee may be a portion of the
total fee.

(i) In order to protect requesters from
large and/or unexpected fees, Amtrak
will request a specific commitment
when it estimates or determines that
fees will exceed $100.00.

(ii) A request shall not be considered
received, and further processing carried
out until the requesting party agrees to
pay the anticipated total fee. Any such
agreement must be memorialized in
writing. A notice under this paragraph
will offer the requesting party an
opportunity to discuss the matter in
order to reformulate the request to meet
the requester’s needs at a lower cost.

(iii) Amtrak will hold in abeyance for
forty-five (45) days requests requiring
agreement to pay fees and will thereafter
deem the request closed. This action
will not prevent the requesting party
from refiling the FOIA request with a fee
commitment at a subsequent date.

(2) Fees in excess of $250. When
Amtrak estimates or determines that
allowable charges are likely to exceed
$250, an advance deposit of the entire
fee may be required before continuing to
process the request.

(e) Information regarding fee category.
In order to determine the appropriate
fee category, a request should indicate
whether the information sought is
intended for commercial use or whether
the requesting party is a member of the
staff of an educational or
noncommercial scientific institution or
a representative of the news media.

(f) Records concerning other
individuals. If the request is for records
concerning another individual, either a
written authorization signed by that
individual permitting disclosure of
those records to the requesting party or
proof that the individual is deceased
(i.e., a copy of a death certificate or an
obituary) will help to expedite
processing of the request.

§701.6 Release and processing
procedures.

(a) General provisions. In determining
records that are responsive to a request,
Amtrak will ordinarily include only
records that exist and are in the

possession and control of the
Corporation as of the date that the
search is begun. If any other date is
used, the requesting party will be
informed of that date.

(b) Authority to grant or deny
requests. Amtrak’s FOIA officer is
authorized to grant or deny any request
for records.

(c) Notice of referral. If Amtrak refers
all or any part of the responsibility for
responding to a request to another
organization, the requesting party will
be notified. A referral shall not be
considered a denial of access within the
meaning of this part. All consultations
and referrals of requests will be handled
according to the date that the FOIA
request was initially received.

(d) Creating a record. There is no
obligation on the part of Amtrak to
create, compile, or obtain a record to
satisfy a FOIA request. The FOIA also
does not require that a new computer
program be developed to extract the
records requested. Amtrak may compile
or create a new record, however, when
doing so would result in a more useful
response to the requesting party or
would be less burdensome to Amtrak
than providing existing records. The
cost of creating or compiling such a
record may not be charged to the
requester unless the fee for creating the
record is equal to or less than the fee
that would be charged for providing the
existing record.

(e) Incomplete records. If the records
requested are not complete at the time
of a request, Amtrak may, at its
discretion, inform the requester that
complete nonexempt records will be
provided when available without having
to submit an additional request.

(f) Electronic records. Amtrak is not
obligated to process a request for
electronic records where creation of a
record, programming or a particular
format would result in a significant
expenditure of resources or interfere
with the corporation’s operations.

§701.7 Timing of responses to requests.

(a) General. (1) The time limits of the
FOIA will begin only after the
requirements for submitting a request as
established in § 701.5 have been met,
and the request is deemed received by
the Freedom of Information Office.

(2) A request for records shall be
considered to have been received on the
later of the following dates:

(i) The requester has agreed in writing
to pay applicable fees in accordance
with § 701.5(d), or

(ii) The fees have been waived in
accordance with §701.11(k), or
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(iii) Payment in advance has been
received from the requester when
required in accordance with § 701.11(i).

(3) The time for responding to
requests set forth in paragraph (b) of this
section may be delayed if:

(i) The request does not sufficiently
identify the fee category applicable to
the request;

(ii) The request does not state a
willingness to pay all fees;

(iii) A request seeking a fee waiver
does not address the criteria for fee
waivers set forth in § 701.11(K);

(iv) A fee waiver request is denied,
and the request does not include an
alternative statement indicating that the
requesting party is willing to pay all
fees.

(b) Initial determination. Whenever
possible, an initial determination to
release or deny a record shall be made
within twenty business days after
receipt of the request. In “‘unusual
circumstances” as described in
paragraph (d) of this section, the time
for an initial determination may be
extended for ten business days.

(c) Multitrack processing. (1) Amtrak
may use two or more processing tracks
by distinguishing between simple and
more complex requests based on the
amount of work and/or time needed to
process a request or the number of pages
involved.

(2) In general, when requests are
received, Amtrak’s FOIA Office will
review and categorize them for tracking
purposes. Requests within each track
will be processed according to date of
receipt.

(3) The FOIA Office may contact a
requester when a request does not
appear to qualify for fast track
processing to provide an opportunity to
limit the scope of the request and
qualify for a faster track. Such
notification shall be at the discretion of
the FOIA Office and will depend largely
on whether it is believed that a
narrowing of the request could place the
request on a faster track.

(d) Unusual circumstances. (1) The
requesting party shall be notified in
writing if the time limits for processing
a request cannot be met because of
unusual circumstances, and it will be
necessary to extend the time limits for
processing the request. The notification
shall include the date by which the
request can be expected to be
completed. Where the extension is for
more than ten business days, the
requesting party will be afforded an
opportunity to either modify the request
so that it may be processed within the
time limits or to arrange an alternative
time period for processing the initial
request or modified request.

(2) If Amtrak believes that multiple
requests submitted by a requester or by
a group of requesters acting in concert
constitute a single request that would
otherwise involve unusual
circumstances and the requests involve
clearly related matters, the requests may
be aggregated. Multiple requests
concerning unrelated matters may not
be aggregated.

(3) Unusual circumstances that may
justify delay include:

(i) The need to search for and collect
the requested records from other
facilities that are separate from Amtrak’s
headquarters offices.

(i) The need to search for, collect,
and examine a voluminous amount of
separate and distinct records sought in
a single request.

(iii) The need for consultation, which
shall be conducted with all practicable
speed, with agencies having a
substantial interest in the determination
of the request, or among two or more
Amtrak components having a
substantial subject-matter interest in the
request.

(e) Expedited processing. (1) Requests
and appeals may be taken out of order
and given expedited treatment
whenever it is determined that they
involve a compelling need, which
means:

(i) Circumstances in which the lack of
expedited treatment could reasonably be
expected to pose an imminent threat to
the life or physical safety of an
individual; and

(i) An urgency to inform the public
about an actual or alleged Amtrak
activity, if made by a person primarily
engaged in disseminating information.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at a later date.

(3) A requester seeking expedited
processing must submit a statement,
certified to be true and correct to the
best of that person’s knowledge and
belief, explaining in detail the basis for
requesting expedited processing. This
statement must accompany the request
in order to be considered and responded
to within the ten calendar days required
for decisions on expedited access.

(4) A requester who is not a full-time
member of the news media must
establish that he is a person whose main
professional activity or occupation is
information dissemination, though it
need not be his sole occupation. A
requester must establish a particular
urgency to inform the public about the
Amtrak activity involved in the request.

(5) Within ten business days of receipt
of a request for expedited processing,
Amtrak shall determine whether to
grant such a request and notify the

requester of the decision. If a request for
expedited treatment is granted, the
request shall be given priority and shall
be processed as soon as practicable.

(6) Amtrak shall provide prompt
consideration of appeals of decisions
denying expedited processing.

§701.8 Responses to requests.

(a) Granting of requests. When an
initial determination is made to grant a
request in whole or in part, the
requesting party shall be notified in
writing and advised of any fees charged
under 8 701.11(e). The records shall be
disclosed to the requesting party
promptly upon payment of applicable
fees.

(b) Adverse determination of requests.
(1) Types of denials—The requesting
party shall be notified in writing of a
determination to deny a request in any
respect. Adverse determinations or
denials of records consist of:

(i) A determination to withhold any
requested record in whole or in part;

(ii) A determination that a requested
record does not exist or cannot be
located;

(iii) A denial of a request for
expedited treatment; and

(iv) A determination on any disputed
fee matter including a denial of a
request for a fee waiver.

(2) Deletions. When practical, records
disclosed in part shall be marked or
annotated to show both the amount and
location of the information deleted.

(3) Content of denial letter. The denial
letter shall be signed by the Freedom of
Information Officer or designee and
shall include:

(i) A brief statement of the reason(s)
for the adverse determination including
any FOIA exemptions applied in
denying the request;

(i) An estimate of the volume of
information withheld (number of pages
or some other reasonable form of
estimation). An estimate does not need
to be provided if the volume is
indicated through deletions on records
disclosed in part, or if providing an
estimate would harm an interest
protected by an applicable exemption;

(iii) A statement that an appeal may
be filed under §701.10 and a
description of the requirements of that
section; and

(iv) The name and title or position of
the person responsible for the denial.

701.9 Business information.

(a) General. Business information
held by Amtrak will be disclosed under
the FOIA only under this section.

(b) Definitions. For purposes of this
section, the following definitions apply:

(1) Business information means
commercial or financial information
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held by Amtrak that may be protected
from disclosure under Exemption 4 of
the FOIA, 5 U.S.C. 552(b)(4).

(2) Submitter means any person or
entity including partnerships;
corporations; associations; and local,
state, tribal, and foreign governments.

(c) Designation of business
information. A submitter of business
information will use good faith efforts to
designate, by appropriate markings,
either at the time of submission or at a
reasonable time thereafter, any portions
of its submission that it considers to be
protected from disclosure under
Exemption 4. These designations will
expire ten years after the date of the
submission unless the submitter
requests and provides justification for a
longer designation period.

(d) Notice to submitters. Amtrak shall
provide a submitter with prompt written
notice of an FOIA request or an appeal
that seeks its business information when
required under paragraph (e) of this
section, except as provided in paragraph
(h), in order to give the submitter an
opportunity to object to disclosure of
any specified portion of the information
under paragraph (f). The notice shall
either describe the business information
requested or include copies of the
requested records or portions of records
containing the information.

(e) When notice is required. Notice
shall be given to a submitter when:

(1) The information has been
designated in good faith by the
submitter as information considered
protected from disclosure under
Exemption 4; or

(2) Amtrak has reason to believe that
the information may be protected from
disclosure under Exemption 4.

(f) Opportunity to object to disclosure.
Amtrak will allow a submitter a
reasonable amount of time to respond to
the notice described in paragraph (d) of
this section.

(1) A detailed written statement must
be submitted to Amtrak if the submitter
has any objection to disclosure. The
statement must specify all grounds for
withholding any specified portion of the
information sought under the FOIA. In
the case of Exemption 4, it must show
why the information is a trade secret or
commercial or financial information
that is privileged or confidential.

(2) In the event that a submitter fails
to respond within the time specified in
the notice, the submitter will be
considered to have no objection to
disclosure of the information sought
under the FOIA.

(3) Information provided by a
submitter in response to the notice may
be subject to disclosure under the FOIA.

(9) Notice of intent to disclose.
Amtrak shall consider a submitter’s
objections and specific grounds for
disclosure in making a determination
whether to disclose the information. In
any instance, when a decision is made
to disclose information over the
objection of a submitter, Amtrak shall
give the submitter written notice which
shall include:

(1) A statement of the reason(s) why
each of the submitter’s objections to
disclosure was not sustained,;

(2) A description of the information to
be disclosed; and

(3) A specified disclosure date, which
shall be a reasonable time subsequent to
the notice.

(h) Exceptions to notice requirements.
The notice requirements of this section
shall not apply if:

(1) Amtrak determines that the
information should not be disclosed;

(2) The information has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by law (other than the FOIA);

(4) The designation made by the
submitter under paragraph (c) of this
section appears obviously frivolous. In
such a case, Amtrak shall within a
reasonable time prior to a specified
disclosure date, give the submitter
written notice of the final decision to
disclose the information; or

(5) The information requested is not
designated by the submitter as exempt
from disclosure in accordance with this
part, unless Amtrak has substantial
reason to believe that disclosure of the
information would result in competitive
harm.

(i) Notice of a FOIA lawsuit.
Whenever a FOIA requester files a
lawsuit seeking to compel disclosure of
business information, Amtrak shall
promptly notify the submitter.

() Notice to requesters. (1) When
Amtrak provides a submitter with notice
and an opportunity to object to
disclosure under paragraph (f) of this
section, the FOIA Office shall also
notify the requester(s).

(2) When Amtrak notifies a submitter
of its intent to disclose requested
information under paragraph (g) of this
section, Amtrak shall also notify the
requester(s).

(3) When a submitter files a lawsuit
seeking to prevent the disclosure of
business information, Amtrak shall
notify the requester(s).

§701.10 Appeals.

(a) Appeals of adverse
determinations. (1) The requesting party
may appeal:

(i) A decision to withhold any
requested record in whole or in part;

(ii) A determination that a requested
record does not exist or cannot be
located,;

(iii) A denial of a request for
expedited treatment; or

(iv) Any disputed fee matter or the
denial of a request for a fee waiver.

(2) The appeal must be addressed to
the President and Chief Executive
Officer (CEO); National Railroad
Passenger Corporation; 60
Massachusetts Avenue, N.E.,
Washington, D.C. 20002.

(3) The appeal must be in writing and
specify the relevant facts and the basis
for the appeal. The appeal letter and
envelope must be marked prominently
“Freedom of Information Act Appeal”
to ensure that it is properly routed.

(4) The appeal must be received by
the President’s Office within thirty (30)
days of the date of denial.

(5) An appeal will not be acted upon
if the request becomes a matter of FOIA
litigation.

(b) Responses to appeals. The
decision on any appeal shall be made in
writing.

(1) A decision upholding an adverse
determination in whole or in part shall
contain a statement of the reason(s) for
such action, including any FOIA
exemption(s) applied. The requesting
party shall also be advised of the
provision for judicial review of the
decision contained in 5 U.S.C.
552(a)(4)(B).

(2) If the adverse determination is
reversed or modified on appeal in whole
or in part, the requesting party shall be
notified, and the request shall be
reprocessed in accordance with the
decision.

(c) When appeal is required. The
requesting party must appeal any
adverse determination prior to seeking
judicial review.

§701.11 Fees.

(a) General. Amtrak shall charge for
processing requests under the FOIA in
accordance with this section. A fee of
$9.50 per quarter hour shall be charged
for search and review. For information
concerning other processing fees, refer
to paragraph (e) of this section. Amtrak
shall collect all applicable fees before
releasing copies of requested records to
the requesting party. Payment of fees
shall be made by check or money order
payable to the National Railroad
Passenger Corporation.

(b) Definitions. For purposes of this
section:

(1) Search means the process of
looking for and retrieving records or
information responsive to a request. It
includes page-by-page or line-by-line
identification of information within
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records and also includes reasonable
efforts to locate and retrieve information
from records maintained in electronic
form or format.

(2) Review means the process of
examining a record located in response
to a request to determine whether one
or more of the statutory exemptions of
the FOIA apply. Processing any record
for disclosure includes doing all that is
necessary to redact the record and
prepare it for release. Review time
includes time spent considering formal
objection to disclosure by a commercial
submitter under § 701.9, but does not
include time spent resolving general
legal or policy issues regarding the
application of exemptions. Review costs
are recoverable even if a record
ultimately is not disclosed.

(3) Reproduction means the making of
a copy of a record or the information
contained in it in order to respond to a
FOIA request. Copies can take the form
of paper, microform, audiovisual
materials, or electronic records (i.e.,
magnetic tape or disk) among others.
Amtrak shall honor a requester’s
specified preference for the form or
format of disclosure if the record is
readily reproducible with reasonable
effort in the requested form or format by
the office responding to the request.

(4) Direct costs means those expenses
actually incurred in searching for and
reproducing (and, in the case of
commercial use requests, reviewing)
records to respond to a FOIA request.
Direct costs include such costs as the
salary of the employee performing the
work (the basic rate of pay for the
employee plus applicable benefits and
the cost of operating reproduction
equipment). Direct costs do not include
overhead expenses such as the costs of
space and heating or lighting of the
facility.

(c) Fee categories. There are four
categories of FOIA requesters for fee
purposes: ‘“‘commercial use requesters,”
“representatives of the news media,”
“educational and non-commercial
scientific institution requesters,” and
“all other requesters.” The categories
are defined in paragraphs (c)(1) through
(5), and applicable fees, which are the
same for two of the categories, will be
assessed as specified in paragraph (d) of
this section.

(1) Commercial requesters. The term
“‘commercial use” request refers to a
request from or on behalf of a person
who seeks information for a use or
purpose that furthers his commercial,
trade, or profit interests, including
furthering those interests through
litigation. Amtrak shall determine,
whenever reasonably possible, the use
to which a requester will put the records

sought by the request. When it appears
that the requesting party will put the
records to a commercial use, either
because of the nature of the request
itself or because Amtrak has reasonable
cause to doubt the stated intended use,
Amtrak shall provide the requesting
party with an opportunity to submit
further clarification. Where a requester
does not explain the use or where
explanation is insufficient, Amtrak may
draw reasonable inferences from the
requester’s identity and charge
accordingly.

(2) Representative of the news media
or news media requester refers to any
person actively gathering news for an
entity that is organized and operated to
publish or broadcast news to the public.
The term ““news’” means information
that is about current events or that
would be of current interest to the
public. Examples of news media entities
include television or radio stations
broadcasting to the public at large and
publishers of periodicals (but only in
those instances where they can qualify
as disseminators of news). For
“freelance” journalists to be regarded as
working for a news organization, they
must demonstrate a solid basis for
expecting publication through an
organization. A publication contract
would be the clearest proof, but Amtrak
shall also look to the past publication
record of a requester in making this
determination. A request for records
supporting the news dissemination
function of the requester shall not be
considered to be for commercial use.

(3) Educational institution refers to a
preschool, a public or private
elementary or secondary school, an
institution of undergraduate higher
education, an institution of graduate
higher education, an institution of
professional education, or an institution
of vocational education that operates a
program of scholarly research. To be in
this category, a requester must show
that the request is authorized by and is
made under the auspices of a qualifying
institution and that the records are not
sought for commercial use but to further
scholarly research.

(4) Noncommercial scientific
institution refers to an institution that is
not operated on a ‘““‘commercial’ basis,
as that term is defined in paragraph
(c)(1) of this section, and that is
operated solely for the purpose of
conducting scientific research, the
results of which are not intended to
promote any particular product or
industry. To be in this category, the
requesting party must show that the
request is authorized by and is made
under the auspices of a qualifying
institution and that the records are not

sought for commercial use but to further
scientific research.

(5) Other requesters refers to
requesters who do not come under the
purview of paragraphs (c)(1) through (4)
of this section.

(d) Assessing fees. In responding to
FOIA requests, Amtrak shall charge the
following fees unless a waiver or a
reduction in fees has been granted
under paragraph (k) of this section:

(1) “Commercial use” requesters: The
full allowable direct costs for search,
review, and duplication of records.

(2) ““Representatives of the news
media” and “‘educational and non-
commercial scientific institution”
requesters: Duplication charges only,
excluding charges for the first 100
pages.

(3) “All other” requesters: The direct
costs of search and duplication of
records. The first 100 pages of
duplication and the first two hours of
search time shall be provided without
charge.

(e) Schedule of fees. (1) Manual
searches—Personnel search time
includes time expended in either
manual searches for paper records,
searches using indices, review of
computer search results for relevant
records, and personal computer system
searches.

(2) Computer searches. The direct
costs of conducting a computer search
will be charged. These direct costs will
include the cost of operating a central
processing unit for that portion of the
operating time that is directly
attributable to searching for responsive
records as well as the costs of operator/
programmer salary apportionable to the
search.

(3) Duplication fees. Duplication fees
will be charged all requesters subject to
limitations specified in paragraph (d) of
this section. Amtrak shall charge 25
cents per page for a paper photocopy of
a record. For copies produced by
computer (such as tapes or printouts),
Amtrak will charge the direct costs,
including the operator time in
producing the copy. For other forms of
duplication, Amtrak will charge the
direct costs of that duplication.

(4) Review fees. Review fees will be
assessed for commercial use requests.
Such fees will be assessed for review
conducted in making an initial
determination, or upon appeal, when
review is conducted to determine
whether an exemption not previously
considered is applicable.

(5) Charges for other services. The
actual cost or amount shall be charged
for all other types of output, production,
and duplication (e.g., photographs,
maps, or printed materials).
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Determinations of actual cost shall
include the commercial cost of the
media, the personnel time expended in
making the item available for release,
and an allocated cost for the equipment
used in producing the item. The
requesting party will be charged actual
production costs when a commercial
service is required. Items published and
available through Amtrak will be made
available at the publication price.

(6) Charges for special services. Apart
from the other provisions of this section,
when Amtrak chooses as a matter of
discretion to provide a special service
such as certifying that records are true
copies or sending records by other than
ordinary mail, the direct costs of
providing such services shall be
charged.

(f) Commitment to pay fees. When
Amtrak determines or estimates that
applicable fees will likely exceed
$25.00, the requesting party will be
notified of the actual or estimated
amount unless a written statement has
been received indicating a willingness
to pay all fees. To protect requesters
from large and/or unexpected fees,
Amtrak will request a specific
commitment when it is estimated or
determined that fees will exceed
$100.00. See § 701.5(d) for additional
information.

(9) Restrictions in accessing fees. (1)
General— Fees for search and review
will not be charged for a quarter-hour
period unless more than half of that
period is required.

(2) Minimum fee. No fees will be
charged if the cost of collecting the fee
is equal to or greater than the fee itself.
That cost includes the costs to Amtrak
for billing, receiving, recording, and
processing the fee for deposit, which
has been deemed to be $10.00.

(3) Computer searches. With the
exception of requesters seeking
documents for commercial use, Amtrak
shall not charge fees for computer
search until the cost of search equals the
equivalent dollar amount of two hours
of the salary of the operator performing
the search.

(h) Nonproductive searches. Amtrak
may charge for time spent for search and
review even if responsive records are
not located or if the records located are
determined to be entirely exempt from
disclosure.

(i) Advance payments. (1) When
Amtrak estimates or determines that
charges are likely to exceed $250, an
advance payment of the entire fee may
be required before continuing to process
the request.

(2) When there is evidence that the
requester may not pay the fees that
would be incurred by processing the

request, an advance deposit may be
required. Amtrak may require the full
amount due plus applicable interest and
an advance payment of the full amount
of anticipated fees before beginning to
process a new request or continuing to
process a pending request where a
requester has previously failed to pay a
properly charged FOIA fee within thirty
(30) days of the date of billing. The time
limits of the FOIA will begin only after
Amtrak has received such payment.

(3) Amtrak will hold in abeyance for
forty-five (45) days requests where
deposits are due.

(4) Monies owed for work already
completed (i.e., before copies are sent to
a requester) shall not be considered an
advance payment.

(5) Amtrak shall not deem a request
as being received in cases in which an
advance deposit or payment is due, and
further work will not be done until the
required payment is received.

(j) Charging interest. Amtrak may
charge interest on any unpaid bill for
processing charges starting on the 31st
day following the date of billing the
requester. Interest charges will be
assessed at the rate that Amtrak pays for
short-term borrowing.

(k) Waiver or reduction of fees. (1)
Automatic waiver of fees—When the
costs for a FOIA request total $10.00 or
less, fees shall be waived automatically
for all requesters regardless of category.

(2) Other fee waivers. Decisions to
waive or reduce fees that exceed the
automatic waiver threshold shall be
made on a case-by-case basis. Records
responsive to a request will be furnished
without charge or at below the
established charge where Amtrak
determines, based on all available
information, that disclosure of the
requested information is in the public
interest because:

(i) It is likely to contribute
significantly to public understanding of
the operations or activities of Amtrak,
and

(ii) It is not primarily in the
commercial interest of the requesting
party.

(3) To determine whether the fee
waiver requirement in paragraph
(k)(2)(i) of this section is met, Amtrak
will consider the following factors:

(i) The subject of the request—
whether the subject of the requested
records concerns the operations or
activities of Amtrak. The subject of the
requested records must concern
identifiable operations or activities of
Amtrak with a connection that is direct
and clear, not remote or attenuated.

(i) The informative value of the
information to be disclosed—whether
the disclosure is likely to contribute to

an understanding of Amtrak operations
or activities. The disclosable portions of
the requested records must be
meaningfully informative about
Amtrak’s operations or activities in
order to be found to be likely to
contribute to an increased public
understanding of those operations or
activities. The disclosure of information
that already is in the public domain, in
either a duplicative or a substantially
identical form, would not be as likely to
contribute to such understanding where
nothing new would be added to the
public’s understanding.

(iii) The contribution to an
understanding of the subject by the
public likely to result from disclosure—
whether disclosure of the requested
information will contribute to public
understanding. The disclosure must
contribute to the understanding of a
reasonably broad audience of persons
interested in the subject as opposed to
the individual understanding of the
requester. A requester’s ability and
expertise in the subject area as well as
the requester’s intention to effectively
convey information to the public shall
be considered. It shall be presumed that
a representative of the news media will
satisfy this consideration.

(iv) The significance of the
contribution to public understanding—
whether the disclosure is likely to
contribute significantly to public
understanding of Amtrak operations or
activities. The public’s understanding of
the subject in question, as compared to
the level of public understanding
existing prior to the disclosure, must be
enhanced by the disclosure to a
significant extent.

(4) To determine whether the fee
waiver requirement in paragraph
(K)(2)(ii) of this section is met, Amtrak
will consider the following factors:

(i) The existence and magnitude of a
commercial interest—whether the
requesting party has a commercial
interest that would be furthered by the
requested disclosure. Amtrak shall
consider any commercial interest of the
requesting party (with reference to the
definition of “‘commercial use” in
paragraph (c)(1) of this section), or any
person on whose behalf the requesting
party may be acting that would be
furthered by the requested disclosure.
Requesters shall be given an
opportunity to provide explanatory
information regarding this
consideration.

(ii) The primary interest in
disclosure—whether the magnitude of
the identified commercial interest of the
requester is sufficiently large in
comparison with the public interest in
disclosure, that disclosure is “primarily
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in the commercial interest of the
requester.” A fee waiver or reduction is
justified where the public interest
standard is satisfied and public interest
is greater in magnitude than any
identified commercial interest in
disclosure.

(5) Requests for a fee waiver will be
considered on a case-by-case basis,
based upon the merits of the
information provided. Where it is
difficult to determine whether the
request is commercial in nature, Amtrak
may draw inference from the requester’s
identity and the circumstances of the
request.

(6) Requests for a waiver or reduction
of fees must address the factors listed in
paragraphs (K) (3) and (4) of this section.

In all cases, the burden shall be on the
requesting party to present evidence of
information in support of a request for
a waiver of fees.

(I) Aggregating requests. A requester
may not file multiple requests at the
same time in order to avoid payment of
fees. Where Amtrak reasonably believes
that a requester or a group of requesters
acting in concert is attempting to divide
a request into a series of requests for the
purpose of avoiding fees, Amtrak may
aggregate those requests and charge
accordingly. Amtrak may presume that
multiple requests of this type made
within a thirty-day period have been
made in order to avoid fees. Where
requests are separated by a longer
period, Amtrak may aggregate them only

when there exists a solid basis for
determining that aggregation is
warranted. Multiple requests involving
unrelated matters may not be
aggregated.

§701.12 Other rights and services.

Nothing in this part shall be
construed as entitling any person, as of
right, to any service or the disclosure of
any record to which such person is not
entitled under the FOIA.

Dated: January 30, 1998.

Sarah H. Duggin,

Vice President & General Counsel.

[FR Doc. 98-3529 Filed 2—-12-98; 8:45 am]
BILLING CODE 7531-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Parts 308, 318, and 381

[Docket No. 97—007N]

Notice of Policy Change; Elimination of
Prior Approval for Proprietary
Substances and Nonfood Compounds

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of policy change; request
for comments.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is revising its
policy regarding Agency approval of
nonfood compounds and proprietary
substances prior to use in official meat
and poultry establishments. The
compounds and substances currently
subject to prior approval include
maintenance and operating chemicals
(sanitizers, cleaning compounds, water
treatments, lubricants, and pesticides)
and proprietary food processing
chemicals (branding inks, scalding
agents, rendering agents, and
denaturants). FSIS recently proposed to
eliminate the sanitation regulations
requiring prior approval of some of
these compounds and substances
(contained in 9 CFR Parts 308 and 381,
Subpart H). FSIS now is announcing
that it is eliminating the prior approval
system for all-nonfood compounds and
proprietary substances and specifically
requests comment on alternatives to the
current prior approval system.

DATES: Comments must be received on
or before April 14, 1998.

ADDRESSES: Submit one original and
two copies of written comments to FSIS
Docket Clerk, Docket #97—007N, U.S.
Department of Agriculture, Food Safety
and Inspection Service, Room 102,
Cotton Annex, 300 12 St., SW,
Washington, DC 20250-3700. All
comments submitted in response to this
notice will be available for public
inspection in the Docket Clerk’s Office

between 8:30 a.m. and 4:30 p.m.,
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Patricia F. Stolfa, Assistant Deputy
Administrator, Regulations and
Inspection Methods, Food Safety and
Inspection Service, U.S. Department of
Agriculture (202) 205-0699.
SUPPLEMENTARY INFORMATION:

Background

FSIS is planning to discontinue
approving nonfood compounds and
proprietary substances prior to use in
official meat and poultry products
establishments. Nonfood compounds
are compounds used in official
establishments, but which are not
expected to become components of their
products. Nonfood compounds subject
to prior approval by FSIS include
cleaning compounds, compounds for
laundry use, paint removers, sanitizers,
hand washing compounds, pesticides,
boiler and water treatments, lubricants,
solvents, and sewer and drain cleaners.
Proprietary substances are used in the
preparation of products. They are
considered proprietary because all of
their ingredients are not identified,
either on the containers by common or
chemical name or by some other means.
Proprietary substances subject to prior
approval by FSIS include: marking
agents, such as branding and tattoo inks;
food processing substances, such as
poultry and hog scald agents and tripe
denuding agents; denaturants;
substances to control foaming in soups,
stews, rendered fats, and curing pickle;
and substances for cleaning or treating
feet or other edible parts.

FSIS receives annually between
16,000 and 20,000 applications for
approval of nonfood compounds and
proprietary substances. It is important to
note that many of these applications are
requests for approval of formulation
changes in or new use patterns for
compounds and substances already
approved for use in meat and poultry
establishments. FSIS approves
approximately 9,000 applications per
year and rejects approximately 1,000.
FSIS returns around 40 percent of the
applications to applicants each year, for
a variety of reasons: the application
paperwork may not be complete; FSIS
may request additional information,
changes in chemical formulation, or
revisions to the requested use patterns.
FSIS annually publishes a list of the

approved substances and compounds in
FSIS Miscellaneous Publication No.
1419, “‘List of Proprietary Substances
and Nonfood Compounds” ( hereafter
referred to as the List). This publication
currently lists approximately 115,000
compound and substances produced by
about 8,000 manufacturers.

FSIS does not test the products
submitted for approval but evaluates
them based on information submitted by
manufacturers and other information in
the Agency’s files, including chemical
formulations and information on
proposed uses and labeling. FSIS also
consults with the Food and Drug
Administration (FDA), the
Environmental Protection Agency
(EPA), and the Occupational Safety and
Health Administration (OSHA) in regard
to those Agencies’ determinations
concerning the safety and suitability of
the compound for the requested use.
Generally, FSIS consults with FDA
regarding the status of the substance or
compound as an FDA-approved direct
or indirect food additive. Also, FSIS
sometimes consults with FDA regarding
nonfood compounds that have been
reviewed as drugs, such as hand
washing agents. FSIS generally consults
with EPA concerning that Agency’s
review and registration of pesticides
with labeling claims. FSIS may consult
with OSHA if the intended use of the
substance or compound raises worker
health and safety concerns.

FSIS’s prior approval program
obviously is somewhat redundant with
those of the aforementioned agencies.
However, the approval of these
compounds prior to their intended use
provides some assurance to meat and
poultry processors that use of the
compounds and substances will not
result in the adulteration or
contamination of food products,
providing they are used properly. Prior
approval has also ensured that certain
compounds, such as sanitizers, meet
minimum standards of effectiveness
when used as directed. Consequently, as
an additional unintended benefit of the
prior approval program, the FSIS List
has served as a marketing tool for
chemical manufacturers and
distributors; inclusion in the List
immediately renders a nonfood
compound or proprietary substance
more marketable to meat and poultry
processors.
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However, this prior approval program
is inconsistent with the new food safety
strategy and approach set forth in FSIS
Docket No. 93-016F, ““Pathogen
Reduction; Hazard Analysis and Critical
Control Point (HACCP) Systems™ (61 FR
38806). Under these new regulations,
every official meat and poultry
establishment will be required to
develop and implement HACCP, a
science-based process control system
designed to improve the safety of meat
and poultry products. Establishments
will be responsible for developing and
implementing HACCP plans
incorporating the controls necessary and
appropriate to produce safe meat and
poultry products. Consequently,
establishments, not FSIS, will be
responsible for determining whether the
nonfood compounds and proprietary
substances they use are safe and
effective.

By terminating the prior approval
program for nonfood compounds and
proprietary substances and
discontinuing publication of the List,
FSIS will be able to redirect resources
to better implement inspection under
the HACCP regulations. FSIS will
maintain, however, a small staff with
expertise in nonfood compounds and
proprietary substances. That staff will
keep abreast of developments in this
sector of chemical manufacturing,
maintain liaison with outside
organizations that have an interest in
the area, and issue technical guidance,
particularly to small meat and poultry
plants, from time to time, as
circumstances dictate.

FSIS will, of course, continue to
require that meat and poultry products
be neither adulterated nor misbranded
through the misuse of proprietary
additives and nonfood compounds.
Enforcement activities in this regard
will include, but are not limited to:
organoleptic inspection of establishment
premises and product; sampling for
chemical residues as necessary; review
of establishment records, including
sanitation standard operating
procedures, HACCP plans, and the use
directions, pest control certifications,
and other materials furnished to
establishments by chemical
manufacturers and suppliers; and
requests for formulation information
from chemical manufacturers
themselves. In light of this, FSIS
anticipates that establishments
considering purchasing and using
nonfood compounds and proprietary
substances will demand formulation
and other information from chemical
manufacturers as part of their decision-
making in the private marketplace.
Manufacturers failing to provide such

information could expect to lose their
market share.

FSIS already has proposed to
eliminate regulatory requirements for
prior approval of certain nonfood
compounds and proprietary substances
in FSIS Docket No. 96—-037P,
“Sanitation Requirements for Official
Meat and Poultry Establishments” (62
FR 45045; August 25, 1997). In that
document, the Agency has proposed to
clarify and consolidate the sanitation
requirements for meat and poultry
establishments, eliminate unnecessary
differences between those regulations,
make the existing sanitation regulations
more compatible with the HACCP and
sanitation Standard Operating
Procedures (SOP) requirements, and
convert command-and-control
requirements to performance standards.
As part of this comprehensive revision,
FSIS proposed to eliminate the
sanitation regulations that require
certain equipment, processes, and
nonfood compounds be approved by
FSIS prior to use in meat or poultry
establishments (contained in 9 CFR
parts 308 and 381, subpart H).
Compounds and substances currently
requiring prior approval under the
sanitation regulations include pesticides
used in meat establishments (§ 308.3
(h)); disinfectants for implements used
in dressing diseased meat carcasses
(8308.8 (b)); and germicides,
insecticides, rodenticides, detergents,
and wetting agents used in poultry
establishments (8 381.60).

Compliance with Executive Order
12866

This action has been reviewed for
compliance with Executive Order
12866. As this action is determined to
be significant for purposes of Executive
Order 12866, the Office of Management
and Budget has reviewed it. FSIS has
estimated that the adoption of this
action is likely to generate net social
benefits.

Executive Order 12866 requires
identification and, if possible,
quantification and monetization of
incremental benefits and costs of this
action. FSIS has identified two types of
incremental benefits in the form of
avoidance of costs that are currently
being incurred by chemical
manufacturers/distributors and by FSIS.
These benefits are discussed below.

First, the action would eliminate the
requirement that the chemical
manufacturers file applications and
obtain approval for nonfood compounds
and proprietary substances prior to use.
As stated above, FSIS receives between
16,000 and 20,000 applications per year.
The economic burden of requesting

FSIS approval of nonfood compounds
and proprietary substances includes the
administrative, mailing, and labor costs
associated with preparing the required
Agency forms. FSIS estimates that it
takes about 25 minutes to prepare each
submission. Assuming an hourly
earnings rate of $20-$25 for each person
preparing requests for prior approval,
the annual economic burden is between
$150,000 and $187,000. The elimination
of this burden associated with the
adoption of the proposed action would,
therefore, translate into an incremental
benefit of $150,000 and $187,000.

Second, FSIS incurs considerable
costs in processing and approval or
disapproval of the products. FSIS could
re-allocate these resources to better
implement the new HACCP
requirements. One measure of this
allocative efficiency is the amount of
savings in administrative costs if FSIS
were to eliminate the approval/
disapproval program without
redirecting resources to administration
of the performance-based standards. The
value of this allocative efficiency could
not, however, be quantified because of
uncertainty and unavailability of the
required data. The required budgetary
data overlap with the data for other
regulatory functions of FSIS.

To sum up, the value of incremental
benefits of the proposed action could be
monetized only partially and amounts
to $150,000 to $187,000 per year.

Social Costs

The incremental benefits of the
proposed action need be compared with
the incremental social costs to obtain
the net social benefit (if the benefits
exceed the costs) or the net social cost
(if the costs exceed the benefits). FSIS
has identified two types of social costs.
The first type of social cost is the
additional marketing expense that
would be incurred by the industry.
Currently, the industry is not required
to incur much of this expense, because,
as noted earlier, inclusion of the
industry’s products in FSIS’s List serves
as a marketing tool. After FSIS
discontinues publication of the List, the
chemical industry might have to
develop additional methods to advertise
and publicize its products for
marketing. These marketing
expenditures would represent
incremental costs to society. Ideally,
these costs should be quantified and
juxtaposed against the value of
incremental benefits referred to above.
Unfortunately, FSIS could not quantify
these costs because currently the
industry does not incur these costs so
that the required data are not available.
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The second type of cost item is the
expenditure on research required to
develop and test nonfood compounds
and proprietary substances that are
demonstrably safe and effective. FSIS
anticipates, however, that the
elimination of the FSIS prior approval
would not significantly change these
costs. Chemical manufacturers will
continue to be required to demonstrate
the safety and efficacy of their products
to FDA, EPA, and/or OSHA, as required.
Because FDA, EPA, and OSHA will
review the safety and efficacy of these
compounds and substances in food
processing environments, FSIS assumes
that chemical manufacturers will
continue to conduct the same sort of
research to determine whether or not
their products are safe and effective.

Furthermore, FSIS expects that meat
and poultry establishments will request,
as a condition of purchase, that
chemical manufacturers somehow
certify the safety and efficacy of their
products. Establishments will keep on
file any information provided by
chemical manufacturers (written
approvals from other agencies, letters of
guaranty, etc.) as part of sanitation SOP,
HACCP, or other records. FSIS
inspectors may ask to review such
information if they have questions about
the composition or use of nonfood
compounds and proprietary substances.
FSIS anticipates, therefore, that
manufacturers will continue to conduct
research on nonfood compounds and
proprietary substances in order to
demonstrate their safety and efficacy to
meat and poultry establishments, as
well as to Federal Agencies.

It is acknowledged that the chemical
manufacturing and distributing
industry’s costs of marketing would
increase, but such an increase would
bring about greater economic efficiency
as it would internalize their costs by
elimination of the external subsidy that
was provided by FSIS. The industry’s
cost of research and development to
demonstrate safety and efficacy of
nonfood compounds and proprietary
substances would not decrease because
the industry would be required to
continue this practice to comply with
similar requirements by EPA, FDA or
OSHA. Therefore, the only increase in
the cost would be the additional
expenditures on marketing the products.
Moreover, this cost increase would be
voluntary on the chemical
manufacturers and distributors and
would not be required by the proposed
action.

Conceptually, it is possible that the
value of subsidy provided by FSIS by
publishing the List is greater than the
marketing cost to be incurred by the

chemical manufacturers and
distributors. This is because publication
of the List increases the value of
information provided to the public at
large. Such a provision tends to
encourage entry of newer firms into the
meat and poultry industries to compete
with the existing firms. The non-
publication of the List would, therefore,
reduce the value of this information and
hence reduce the social benefit. In
practice, we could not quantify or
monetize the value of this information
to the society at large because of non-
availability of data.

Net Social Benefits

FSIS believes that the incremental
costs of marketing would be less than
the incremental benefits identified and
monetized above. These benefits
include the benefits to the industry in
the form of savings from the expenses of
avoiding the economic burden of
mailing and filing the Agency forms.
Furthermore, the internalization of
marketing costs by the firms in the
industry would bring about a more
competitive industry where product
prices would more accurately reflect the
marginal costs of production. The
current system of publishing the List is
tantamount to subsidization of the
industry by FSIS. This subsidy brings
about inefficiencies in the industry.
Adoption of the proposed action would
remove this subsidy and bring about a
more competitive and efficient industry.
A competitive industry is more likely to
bring about greater product innovations
in the chemical industry to ensure safer
meat and poultry products. Also, the
transparency in the chemical industry
where prices reflect marginal costs
would enable the chemical industry to
make more informed choices.

To sum up, FSIS believes the
incremental benefits are likely to exceed
the incremental costs so that there are
net social benefits associated with the
proposed action. Also, the distribution
burden of the incremental costs and
benefits is not likely to be inequitable
because, while the marketing costs for
chemical manufacturers and distributors
would increase, these businesses would
also realize the benefits of reduced costs
of filing forms required for approval of
their products by FSIS.

Compliance with Regulatory Flexibility
Act

FSIS certifies that the proposed action
will not bring about a significant
economic impact on a substantial
number of small entities in the chemical
manufacturing and distribution
industry. The costs of developing and
testing their products would not

increase because, as noted earlier, these
firms already incur similar development
and testing costs to comply with health
and safety requirements of FDA, EPA,
and OSHA. Furthermore, production
and distribution of proprietary
substances and nonfood compounds is
such a small segment of total production
of these firms that it is not listed
separately as a 4-digit industry in the
Standard Industrial Classification (SIC)
Manual published by the Office of
Management and Budget (1987). For
example, some of the proprietary
substances and nonfood compounds are
grouped in SIC 2842 with over a dozen
other products.

FSIS also assures that there will not
be any adverse economic impact on
small meat and poultry plants as a result
of discontinuation of publication of the
List. This assurance is based on two
reasons. As noted earlier, the
manufacturers and distributors of
proprietary substances and nonfood
compounds will be required to continue
their research and testing of their
products to comply with FDA, EPA, and
OSHA requirements. Small meat and
poultry plants would also rely on
documentation submitted by the
chemical manufacturers and distributors
to these agencies for meeting of their
products. Also, in the long run,
competition should ensure that
chemical manufacturers and distributors
maintain or improve the safety and
efficacy features of their products so as
to preserve or increase their market
shares.

There will be no adverse economic
impact on small communities, cities,
and municipalities because these
entities are not engaged either in
production or distribution of proprietary
substances and nonfood compounds, or
in the meat and poultry products.

Alternatives to the Proposed Action
No Action

FSIS considered continuing the
current prior approval program
requirements, i.e., taking no action, but
has decided against it because the prior
approval requirements are inconsistent
with HACCP, economically inefficient,
and somewhat inequitable. The HACCP
requirements clearly define industry’s
responsibility for the safety of meat and
poultry products, but provide the
industry with greater flexibility to
innovate and to customize their
processes to the nature and volume of
their production. The current prior
approval requirements are inconsistent
with HACCP and economically
inefficient because they are based on a
“‘command and control’ regulatory
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system that often fails to provide
incentives to entrepreneurs to innovate
new products, processes, and
technologies which can result in safer
meat and poultry products. Also, as
noted earlier, the incremental costs of
continuing the current system are likely
to exceed the incremental benefits. The
existing program is inequitable because
it imposes the same amount of
administrative burden on small and
large chemical manufacturers and
distributors; the relative burden is
greater on small plants because, unlike
large size plants, they cannot spread the
costs over a larger quantity of output.

User Fees

FSIS considered the alternative of
setting up a system of user fees charged
to chemical manufacturers and
distributors to cover the costs of
approval or disapproval of the products.
FSIS did not propose this alternative for
several reasons. One is that the
incremental costs of setting up such a
system would probably exceed the
incremental benefits. The incremental
costs of this alternative would include
the costs of setting up an administrative
system of user charges for over 100,000
proprietary substances and nonfood
compounds. The user fees should
recover the total costs of administration
of the program. These costs cannot be
identified, let alone quantified, making
it virtually impossible to set up a
structure of user fees.

Alternatively, the user fees could be
based on the value of benefits to the
firms in the industry or to society at
large. This approach would require
guantification of the benefits. As noted
above, only a small part of the benefits
to chemical manufacturers and
distributors could be quantified, so that
this amount would fail to cover
comprehensive costs of the program.

Finally, FSIS did not propose this
alternative because the Agency does not
have legislative authority to levy user
charges to recover the costs of such a
program. Although the Agricultural
Marketing Service (AMS) has authority
to levy user fees, it is not responsible for
ensuring the safety of meat, poultry, and
egg products. The Agricultural
Reorganization Act of 1994 (Public Law
103-354) consolidated food safety
responsibility with respect to these
products under FSIS. Therefore, AMS is
unlikely to be suitable to administer a
user fee-funded program with a food
safety objective.

Prior Approval by Third Parties

FSIS considered the feasibility of
allowing industry recognized, non-
government organizations or

laboratories to test and certify nonfood
compounds and proprietary substances
for safety and efficacy. Chemical
manufacturers could voluntarily submit
samples of their products to third-party
organizations, or qualified independent
laboratories (e.g., Underwriters
Laboratories) for testing and consequent
approval or disapproval. The theoretical
rationale for this option is that
competing firms in compliance with the
standards or exceeding them would
have ample incentive to publicize the
fact that their product(s) are approved
by third party organizations and/or
independent laboratories.

However, FSIS sees several
disadvantages to this alternative. First,
there is the potential for conflict of
interest. For example, a laboratory
testing and approving nonfood
compounds and proprietary substances
for a particular chemical manufacturer
could be testing other products for that
same manufacturer; hence there could
be a perception that, to maintain its
business, it would readily approve the
proprietary substances and nonfood
compounds.

Second, the complexity of the task of
approving 16,000 to 20,000 products per
year would probably require numerous
laboratories specializing in different
substances; the economies of scale
associated with a standardized testing
and rating system would not be realized.

Finally, the incremental costs of the
approval/disapproval process to the
laboratory or organization would likely
exceed the incremental benefits of
revenues from the fees earned by the
laboratory organization, unless the fees
were set so high that they covered the
total costs plus a reasonable profit. If the
fees were set too high, they could drive
many small and marginal manufacturers
and distributors of proprietary
substances and nonfood compounds out
of the market. Such an outcome would
render this industry less competitive.

Nevertheless, FSIS specifically
requests comments on whether an
industry-recognized, non-government
organization or laboratory could provide
prior approval or a similar service to
chemical manufacturers and distributors
of nonfood compounds and proprietary
substances. It is possible that a
centralized, technically expert, third
party could play an effective role in
facilitating the marketing and
appropriate use of nonfood compounds
and proprietary substances. Economic
theory suggests that, where the primary
users and beneficiaries of a Federal
service are a relatively circumscribed
group, that group should bear the cost
of the service. Therefore, FSIS requests
comments on whether prior approval

should be provided by a non-
government agency, what type of prior
approval system that would be
appropriate and feasible within a user
fee system, and whether interest in
obtaining such a service is sufficient to
support its costs.

Conclusion

In conclusion, FSIS is eliminating its
prior approval program for nonfood
compounds and proprietary substances.
This prior approval program is
somewhat redundant with the reviews
performed by other Federal agencies
and inconsistent with FSIS’s HACCP
regulations. FSIS is requesting comment
on possible alternatives to its prior
approval program for nonfood
compounds and proprietary substances,
including the feasibility of industry-
recognized, non-government
organizations or laboratories providing
prior approval or similar services to
chemical manufacturers .

Done in Washington, DC, February 4, 1998.
Thomas J. Billy,

Administrator, Food Safety Inspection
Service.

[FR Doc. 98-3725 Filed 2—12-98; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-96-AD)]

RIN 2120-AA64

Airworthiness Directives; Cessna

Aircraft Company Model 172R
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain Cessna
Aircraft Company Model 172R
airplanes. The proposed action would
require modifying lower forward
doorpost bulkhead by installing rivets.
The proposed AD is the result of a
report from the manufacturer that these
rivets were erroneously omitted during
manufacture of some of the new
production airplanes. The actions
specified by the proposed AD are
intended to prevent reduced structural
rigidity at the forward doorpost
bulkhead, which, if not corrected, could
result in structural cracking and
possible loss of control of the airplane.
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DATES: Comments must be received on
or before April 24, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE-96—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

Service information that applies to the
proposed AD may be obtained from The
Cessna Aircraft Company, P.O. Box
7706, Wichita, Kansas 67277, telephone
(316) 941-7550, facsimile (316) 942—
9008. This information also may be
examined at the Rules Docket at the
address above.

FOR FURTHER INFORMATION CONTACT: Mr.
Eual Conditt, Senior Aerospace
Engineer, Wichita Aircraft Certification
Office, 1801 Airport Road, Rm. 100,
Mid-Continent Airport, Wichita, Kansas,
67209, telephone (316) 946-4128;
facsimile (316) 946-4407.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 97-CE-96—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-96-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

Cessna Aircraft Company (Cessna)
notified the FAA of an airplane
manufacturing error where some rivets
were mistakenly omitted from the lower
forward doorpost on both sides of
several new production Cessna Model
172R airplanes. The rivets omitted are
in an area of the airframe (bulkhead and
attaching doublers), which is considered
critical structure. The bulkhead and
attaching doubler receive landing loads
from the wing and flight loads through
the lift strut attachment and wing.

Relevant Service Information

Cessna has issued Service Bulletin
(SB) SB97-53-02, dated September 15,
1997, which specifies procedures for
modifying the lower forward doorpost
bulkhead on both sides of the airplane
by installing doorpost rivets.

The FAA’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that AD action
should be taken to prevent reduced
structural rigidity at the forward
doorpost bulkhead, which, if not
corrected, could result in structural
cracking and possible loss of control of
the airplane.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Cessna Model 172R
airplanes of the same type design, the
proposed AD would require modifying
the lower forward doorpost bulkhead on
both sides of the affected model
airplanes by installing rivets.
Accomplishment of the proposed AD
would be in accordance with Cessna
Service Bulletin No. SB97-53-02, dated
September 15, 1997.

Cost Impact

The FAA estimates that 87 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 14 workhours per
airplane to accomplish the proposed
action, and that the average labor rate is
approximately $60 an hour. Parts cost
approximately $150 per airplane. Based

on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $86,130 or $990 per
airplane. These figures would not apply
if the owners/operators were to
accomplish the proposed action prior to
May 15, 1998, which is the deadline for
warranty credit stated in the service
bulletin. The FAA would assume that
none of the owners/operators of the
affected airplanes have already
accomplished this action.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Cessna Aircraft Company: Docket No. 97—
CE-96-AD.

Applicability: Model 172R airplanes (serial
numbers 17280004 through 17280016,
17280018 through 17280050, 17280052
through 17280058, 17280060 through
17280062, 17280064, 17280066 through
17280082, 17280085 through 17280099,
17280101 through 17280113, 17280115,
17280116, 17280118 through 17280125,
17280128 through 17280131, and 17280138),
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished.

To prevent reduced structural rigidity at
the lower forward doorpost bulkhead, which
if not corrected could result in structural
cracking and possible loss of control of the
airplane, accomplish the following:

(a) Modify the lower forward doorpost of
the affected airplanes by installing the
specified rivets in accordance with Cessna
Aircraft Company Service Bulletin (SB) No.
SB97-53-02, dated September 15, 1997.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office, 1801 Airport Road, Rm.
100, Mid-Continent Airport, Wichita, Kansas,
67209. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Wichita Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita Aircraft
Certification Office.

(d) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to The Cessna Aircraft
Company, P. O. Box 7706, Wichita, Kansas
67277; or may examine this document at the
FAA, Central Region, Office of the Regional

Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
February 6, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-3639 Filed 2-12-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-CE-134-AD]
RIN 2120-AA64

Airworthiness Directives; Diamond
Aircraft Industries GmbH Models H-36
“Dimona’” and HK 36 R *‘Super
Dimona” Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Diamond Aircraft Industries GmbH
(Diamond) Models H-36 *““Dimona’ and
HK 36 R ““‘Super Dimona” sailplanes.
The proposed AD would require:
inspecting the elevator rib area for
damage on certain Models H-36
“Dimona’” and HK 36 R ““Super
Dimona” sailplanes, and either
immediately or eventually replacing the
elevator ribs depending on the results of
the inspection; replacing the M6 screws
that attach the wheel axle to steel
support with M8 screws on all of the
affected airplanes; and inspecting the
shoulder harness fittings for improper
bonding on certain Diamond Model H-
36 ““Dimona” sailplanes, and repairing
any harness with an improper bond.
The proposed AD is the result of
mandatory continuing airworthiness
information (MCALI) issued by the
airworthiness authority for Austria. The
actions specified by the proposed AD
are intended to prevent failure of either
the shoulder harness fittings, elevator
rib, or the wheel axle to steel support
attachment, which could result in
passenger injury caused by an
inadequate restraint system; reduced
sailplane controllability caused by
structural damage to the elevator; and/
or reduced sailplane controllability
during takeoff, landing, and ground
operations caused by the installation of
incorrect wheel axle screws.

DATES: Comments must be received on
or before March 17, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE—-
134—-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Diamond Aircraft Industries, G.m.b.H.,
N.A. Otto-Strabe 5, A—2700, Wiener
Neustadt, Austria. This information also
may be examined at the Rules Docket at
the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Mike Kiesov, Aerospace Engineer, Small
Airplane Directorate, Aircraft
Certification Service, FAA, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6934;
facsimile: (816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-CE-134-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
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Regional Counsel, Attention: Rules
Docket No. 97-CE-134—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Austro Control GmbH, which is
the airworthiness authority for Austria,
notified the FAA that unsafe conditions
may exist on certain Diamond Models
H-36 “Dimona’, and HK 36 R ““‘Super
Dimona” sailplanes. The Austro Control
GmbH reports the following:

—That a loose elevator rib on one of
the above-referenced sailplanes was
found during normal maintenance.
Diamond reported to the Austro Control
GmbH that improper sealing of the
elevator was the cause of the problem;

—That improper bolts may have been
installed on the attachment of the wheel
axle to steel support on certain Models
H-36 “Dimona” and HK 36 R ““Super
Dimona” sailplanes; and

—That the shoulder harness fittings to
the main bulkhead on three Model H-
36 “Dimona’ sailplanes were found
damaged. An example of how these
harnesses were damaged is through the
impact experienced when the canopy is
opened with force.

These conditions, if not corrected in
a timely manner, could result in failure
of either the shoulder harness fittings,
elevator rib, or the wheel axle to steel
support attachment. This could lead to
passenger injury caused by an
inadequate restraint system; reduced
sailplane controllability caused by
structural damage to the elevator; and/
or reduced sailplane controllability
during takeoff, landing, and ground
operations caused by the installation of
incorrect wheel axle screws.

Relevant Service Information

The following service information
references and provides information
related to the above-referenced
conditions:

—Diamond Service Bulletin No. 51,
dated March 30, 1996, which specifies
inspecting the elevator rib area for
damage on the Diamond Models H-36
“Dimona’” and HK 36 R ““Super
Dimona” airplanes, and replacing the
elevator ribs. Diamond Work Instruction
No. 21, dated March 20, 1996, includes
the procedures necessary to accomplish
the above-referenced actions;

—Hoffman Service Bulletin No. 27,
dated May 31, 1991, which specifies
replacing the M6 screws that attach the
wheel axle to steel support with M8
screws on the Diamond Models H-36
“Dimona” and HK 36 R “‘Super
Dimona” airplanes. Hoffman Work
Instruction No. 10, dated May 29, 1991,
includes the procedures necessary to

accomplish the above-referenced
actions; and

—Hoffman Service Bulletin 17, dated
January 20, 1987, which specifies
procedures for inspecting the shoulder
harness fittings for improper bonding on
certain Diamond Model H-36 “Dimona”
sailplanes, and repairing any fittings
with an improper bonding.

The Austro Control GmbH classified
these service bulletins as mandatory and
issued the following in order to assure
the continued airworthiness of these
airplanes in Austria: (1) Austrian AD
No. 85, dated May 29, 1996, for the
elevator condition; (2) Austrian AD No.
63, not dated, for the wheel axle screws
condition; and (3) Austrian AD No. 54,
not dated, for the shoulder harness
fittings condition.

The FAA’s Determination

This airplane model is manufactured
in Austria and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the Austro Control GmbH has kept the
FAA informed of the situation described
above.

The FAA has examined the findings
of the Austro Control GmbH; reviewed
all available information, including the
service information referenced above;
and determined that AD action is
necessary for products of this type
design that are certificated for operation
in the United States.

Explanation of the Provisions of the
Proposed AD

Since unsafe conditions have been
identified that are likely to exist or
develop in other Diamond Models H-36
“Dimona’” and HK 36 R ““Super
Dimona” sailplanes of the same type
design registered in the United States,
the FAA is proposing AD action. The
proposed AD would require inspecting
the elevator rib area for damage on
certain Models H-36 “Dimona” and HK
36 R “Super Dimona” sailplanes, and
either immediately or eventually
replacing the elevator ribs depending on
the results of the inspection; replacing
the M6 screws that attach the wheel axle
to steel support with M8 screws on all
of the affected airplanes; and inspecting
the shoulder harness fittings for
improper bonding on certain Diamond
Model H-36 “*Dimona” sailplanes, and
repairing any harness with an improper
bond. Accomplishment of the proposed
modifications would be in accordance
with the previously referenced service
information.

Cost Impact

The FAA estimates that 15 sailplanes
in the U.S. registry would be affected by
the elevator portion of the proposed AD,
that it would take approximately 10
workhours per sailplane to accomplish
the elevator portion of the proposed AD,
and that the average labor rate is
approximately $60 an hour. Kits cost
approximately $100 per sailplane. Based
on these figures, the total cost impact of
the elevator portion of the proposed AD
on U.S. operators is estimated to be
$10,500, or $700 per sailplane.

The FAA estimates that 2 sailplanes
in the U.S. registry would be affected by
the wheel axle screws portion of the
proposed AD, that it would take
approximately 6 workhours per
sailplane to accomplish the wheel axle
screws portion of the proposed AD, and
that the average labor rate is
approximately $60 an hour. Kits cost
approximately $165 per sailplane. Based
on these figures, the total cost impact of
the wheel axle screws portion of the
proposed AD on U.S. operators is
estimated to be $1,050, or $525 per
sailplane.

The FAA estimates that 8 sailplanes
in the U.S. registry would be affected by
the shoulder harness fittings portion of
the proposed AD, that it would take
approximately 6 workhours per
sailplane to accomplish the shoulder
harness fittings portion of the proposed
action, and that the average labor rate is
approximately $60 an hour. Parts cost
approximately $10 per sailplane. Based
on these figures, the total cost impact of
the shoulder harness fittings portion of
the proposed AD on U.S. operators is
estimated to be $2,960, or $370 per
sailplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Diamond Aircraft Industries GMBH: Docket
No. 97-CE-134-AD.

Applicability: The following sailplane
models and serial numbers, certificated in
any category:

Model H-36 ““Dimona” sailplanes, all
serial numbers; and

Model H 36 R “Super Dimona” sailplanes,
serial numbers 36301 through 36414.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent failure of either the shoulder
harness fittings, elevator rib, or the wheel
axle to steel support attachment, which could
result in passenger injury caused by an
inadequate restraint system; reduced
sailplane controllability caused by structural
damage to the elevator; and/or reduced
sailplane controllability during takeoff,
landing, and ground operations caused by the
installation of incorrect wheel axle screws,
accomplish the following:

(a) Within the next 3 calendar months after
the effective date of this AD, accomplish the
following:

(1) For the Model H-36 ““Dimona”
sailplanes, all serial numbers; and the Model
HK 36 R “Super Dimona” sailplanes, serial
numbers 36301 through 36414, inspect the
elevator rib area for damage. Accomplish this
inspection in accordance with Diamond
Work Instruction No. 21, dated March 20,
1996, as referenced in Diamond Service
Bulletin No. 51, dated March 30, 1996.

(2) For the Model H-36 ““Dimona”
sailplanes, all serial numbers; and the Model
HK 36 R “Super Dimona” sailplanes, serial
numbers 36301 through 36327, replace the
M6 screws that attach the wheel axle to steel
support with M8 screws. Accomplish this
replacement in accordance with Hoffman
Work Instruction No. 10, dated May 29, 1991,
as referenced in Hoffman Service Bulletin
No. 27, dated May 31, 1991.

(3) For the Model H-36 ““Dimona”
sailplanes, serial numbers 3501 through 3539
and 3601 through 36143, inspect the
shoulder harness fittings for improper
bonding. Accomplish this inspection in
accordance with Hoffman Service Bulletin
17, dated January 20, 1987.

(b) Prior to further flight after the
inspections required by paragraphs (a)(1) and
(a)(3) of this AD, accomplish the following:

(1) If any damage is found in the elevator
rib area on any sailplane affected by
paragraph (a)(1) of this AD, replace the
elevator ribs in accordance with Diamond
Work Instruction No. 21, dated March 20,
1996, as referenced in Diamond Service
Bulletin No. 51, dated March 30, 1996.

(2) If an improper bonding is found on the
shoulder harness fittings on any sailplane
affected by paragraph (a)(3) of this AD, repair
the shoulder harness fittings in accordance
with Hoffman Service Bulletin 17, dated
January 20, 1987.

(c) For the Model H-36 “Dimona”
sailplanes, all serial numbers; and the Model
HK 36 R ““Super Dimona” sailplanes, serial
numbers 36301 through 36414, within the
next 3,000 hours time-in-service (TIS) after
the effective date of this AD, replace the
elevator ribs, unless already accomplished as
required by paragraph (b)(1) of this AD.
Accomplish this replacement in accordance
with Diamond Work Instruction No. 21,
dated March 20, 1996, as referenced in
Diamond Service Bulletin No. 51, dated
March 30, 1996.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(e) An alternative method of compliance or
adjustment of the compliance times that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(f) Questions or technical information
related to the service information referenced
in this AD should be directed to Diamond
Aircraft Industries, G.m.b.H., N.A. Otto-
Strabe 5, A-2700, Wiener Neustadt, Austria.
This service information may be examined at
the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

Note 3: The subject of this AD is addressed
in Austrian AD No. 85, dated May 29, 1996,
for the elevator condition; Austrian AD No.
63, not dated, for the wheel axle screws
condition; and Austrian AD No. 54, not
dated, for the shoulder harness fittings
condition.

Issued in Kansas City, Missouri, on
February 6, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-3638 Filed 2—12-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98-AGL-3]
Proposed Modification of Class E
Airspace; Athens, OH

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
modify Class E airspace at Athens, OH.
An Instrument landing System (ILS)
Standard Instrument Approach
Procedure (SIAP) to Runway (Rwy) 25,
has been developed for Ohio University
Airport. Controlled airspace extending
upward from 700 to 1200 feet above
ground level (AGL) is needed to contain
aircraft executing the approach. This
action proposes to increase the radius of
and add a northeast extension to the
existing controlled airspace.

DATES: Comments must be received on
or before March 30, 1998.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 98—AGL—-3, 2300 East Devon
Avenue, Des Plaines, Illinois 60018.
The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
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Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Illinois.

FOR FURTHER INFORMATION CONTACT:
Michelle M. Behm, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposals.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 98—
AGL-3.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing

list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to modify
Class E airspace at Athens, OH, to
accommodate aircraft executing the
proposed ILS Rwy 25 SIAP, at Ohio
University Airport by increasing the
radius and adding a northeast extension
of the existing controlled airspace.
Controlled airspace extending upward
from 700 to 1200 feet AGL is needed to
contain aircraft executing the approach.
The area would be depicted on
appropriate aeronautical charts. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9E dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 1 4 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment
Accordingly, pursuant to the
authority delegated to me, the Federal

Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL OH E5 Athens, OH [Revised]
Athens-Albany, Ohio University Airport, OH
(Lat. 39°12'39" N., long. 82°13'53" W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Ohio University Airport and
within 4.6 miles either side of the 061°
bearing from the Ohio University Airport,
extending from the 6.4-mile radius to 12.3
miles northeast of the airport.
* * * * *
Issued in Des Plaines, Illinois, on January
22, 1998.
Maureen Woods,
Manager, Air Traffic Division.
[FR Doc. 98-3728 Filed 2—-12-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-AGL-4]
Proposed Modification of Class E
Airspace; Springfield, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
modify Class E airspace at Springfield,
IL. An Instrument Landing System (ILS)
Standard Instrument Approach
Procedure (SIAP) to Runway (Rwy) 31,
Amendment 1, has been developed for
Capital Airport. Controlled airspace
extending upward from 700 to 1200 feet
above ground level (AGL) is needed to
contain aircraft executing the approach.
This action proposes to increase the
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radius of the existing controlled
airspace.
DATES: Comments must be received on
or before March 30, 1998.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 98—AGL—4, 2300 East Devon
Avenue, Des Plaines, Illinois 60018.
The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Illinois.
FOR FURTHER INFORMATION CONTACT:
Michelle M. Behm, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 98—
AGL-4.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for

comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to modify
Class E airspace at Springfield, IL, to
accommodate aircraft executing the
proposed ILS Rwy 31 SIAP,
Amendment 1, at Capital Airport by
increasing the radius of the existing
controlled airspace. Controlled airspace
extending upward from 700 to 1200 feet
AGL is needed to contain aircraft
executing the approach. The area would
be depicted on appropriate aeronautical
charts. Class E airspace designations for
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9E dated September
10, 1997, and effective September 16,
1997, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL IL E5 Springfield, IL [Revised]
Capital Airport, IL

(Lat. 39° 50" 38""N., long. 89° 40’ 39"'W.)
Capital VORTAC

(Lat. 39° 53" 32""N., long. 89° 37’ 32"'W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Capital Airport and within 3.1
miles either side of the Capital VORTAC 040°
radial, extending from the 6.8-mile radius to
10.7 miles northeast of the airport.
* * * * *

Issued in Des Plaines, Illinois on January
22, 1998.
Maureen Woods,
Manager, Air Traffic Division.
[FR Doc. 98-3729 Filed 2—12-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98-AGL-2]
Proposed Modification of Class E
Airspace; Lawrenceville, IL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.
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SUMMARY: This document proposes to
modify Class E airspace at
Lawrenceville, IL. A Nondirectional
Beacon (NDB) or Global Positioning
System (GPS) Standard Instrument
Approach Procedure (SIAP) to Runway
(Rwy) 4, Amendment 5, has been
developed for Mount Carmenl
Municipal Airport. Controlled airspace
extending upward from 700 to 1200 feet
above ground level (AGL) is needed to
contain aircraft executing the approach.
This action proposes to increase the
radius of, and add a southwest
extension to, the existing controlled
airspace.
DATES: Comments must be received on
or before April 6, 1998.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Council, AGL-7, Rules
Docket No. 98—AGL-2, 2300 East Devon
Avenue, Des Plaines, Illinois 60018.
The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Ilinois.
FOR FURTHER INFORMATION CONTACT:
Michelle M. Behm, Air Traffic division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—7568 .
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 98—
AGL-2.” The postcard will be date/time

stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to modify
Class E airspace at Lawrenceville, IL, to
accommodate aircraft executing the
proposed NDB or GPS Rwy 4 SIAP,
Amendment 5, at Mount Carmel
Municipal Airport by increasing the
radius and adding a southwest
extension to the existing controlled
airspace. Controlled airspace extending
upward from 700 to 1200 feet AGL is
needed to contain aircraft executing the
approach. The area would be depicted
on appropriate aeronautical charts.
Class E airspace designations for
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9E dated September
10, 1997, and effective September 16,
1997, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)

is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL IL E5 Lawrenceville, IL [Revised]

Lawrenceville-Vincennes International
Airport, IL

(Lat. 38°45' 51" N., long, 87° 36' 20" W.)
Mount Carmel Municipal Airport, IL

(Lat. 38°36' 24""N., long. 87° 43' 36"'W.)
Lawrenceville VOR/DME

(Lat. 38°46' 12""N., long. 87° 36' 14"W.)
Mount Carmel NDB

(Lat. 38° 36' 43""N., long. 87° 43' 34"'W.)

That airspace extending upward from 700
feet above the surface within a 7.0-mile
radius of the Lawrenceville-Vincennes
International Airport, and within 4.8 miles
either side of the Lawrenceville VOR/DME
018° radial, extending from the 7.0-mile
radius to 7.0 miles northeast of the VOR/
DME; and within a 6.5-mile radius of Mount
Carmel Municipal Airport, and within 2.7
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miles either side of the 196° bearing from the
Mount Carmel Municipal Airport, extending
from the 6.5-mile radius to 7.4 miles south
of the airport, and within 6.4 miles either
side of the 208° bearing from the Mount
Carmel NDB, extending from the 6.5-mile
radius to 7.0 miles southwest of the NDB.

* * * * *

Issues in Des Plaines, Illinois on January
30, 1998.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 98-3730 Filed 2—12-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98-AGL-1]
Proposed Modification of Class E

Airspace; Washington Court House,
OH

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
modify Class E airspace at Washington
Court House, OH. A Nondirectional
Beacon-A (NDB-A) Standard Instrument
Approach Procedure (SIAP) has been
developed for Fayette County Airport.
Controlled airspace extending upward
from 700 to 1200 feet above ground
level (AGL) is needed to contain aircraft
executing the approach. This action
proposes to increase the radius and
enlarge the northeast extension of the
existing controlled airspace.

DATES: Comments must be received on
or before March 30, 1998.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 98—AGL-1, 2300 East Devon
Avenue, Des Plaines, Illinois 60018.
The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Illinois.
FOR FURTHER INFORMATION CONTACT:
Michelle M. Behm, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 98—
AGL-1."” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Propose Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to modify
Class E airspace at Washington Court
House, OH, to accommodate aircraft
executing the proposed NBA-A SIAP at

Fayette County Airport by increasing
the radius and enlarging the northeast
extension of the existing controlled
airspace. Controlled airspace extending
upward from 700 to 1200 feet AGL is
needed to contain aircraft executing the
approach. The area would be depicted
on appropriate aeronautical charts.
Class E airspace designations for
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9E dated September
10, 1997, and effective September 16,
1997, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.7 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
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September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL OH E5 Washington Court House, OH
[Revised]

Washington Court House, Fayette County
Airport, OH

(Lat. 39°34' 13"N., long. 83°25' 14"'W.)
Court House NDB

(Lat. 39°35' 58"N., long. 83°23' 32"'W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Fayette County Airport and within
6.4 miles either side of the 037° bearing from
the Court House NDB, extending from the
6.5-mile radius to 7.0 miles northeast of the
NDB, and within 2.2 miles either side of the
037° bearing from the Court House NDB,
extending from the 6.5-mile radius to 10.0
miles northeast of the NDB.
* * * * *

Issued in Des Plaines, Illinois on January
22, 1998.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 98-3731 Filed 2—12-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 201, 330, and 358
[Docket No. 96N—-0420]

Over-the-Counter Human Drugs;
Proposed Labeling Requirements;
Notice of Availability of Study Data and
Reopening of Comment Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; reopening of
comment period on specific data.

SUMMARY: The Food and Drug
Administration (FDA) is reopening to
March 30, 1998 the comment period on
specific data related to the February 27,
1997, proposed rule to establish a
standardized format for the labeling of
over-the-counter (OTC) drug products
(62 FR 9024). As part of that rulemaking
proceeding, the agency collected data
under a study entitled “Evaluation of
Proposed Over-the-Counter (OTC) Label
Format Comprehension,” (Study A).
This document announces the
availability of the data and frequency
tabulations that summarize the Study A
data and reopens the comment period
for the OTC rulemaking proceeding to
allow an opportunity for comment on
Study A.

DATES: Submit written comments on
Study A by March 30, 1998.

ADDRESSES: Submit written comments
on the information collected in Study A
to the Dockets Management Branch
(HFA-305), ATTN: Study A, OTC Drug
Labeling Data Collection, Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Kathryn J. Aikin, Food and Drug
Administration, Division of Drug
Marketing, Advertising, and
Communications (HFD-40), 5600
Fishers Lane, Rockville, MD 20857,
301-827-2828, Aikink@cder.fda.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of February 27, 1997
(62 FR 9024), FDA published a
proposed rule intended to enable
consumers to better read and
understand OTC drug product labeling
and to more effectively apply the
information in the labeling to the safe
and effective use of such products. An
important element of FDA’S proposed
rule is a standardized labeling format for
OTC drug products.

After issuing the proposed rule, FDA
published in the Federal Register a
notice under the Paperwork Reduction
Act of 1995 announcing the agency’s
intention to conduct four studies
relating to OTC drug products (62 FR
28482, May 23, 1997). The agency
intends at this time to use two of the
studies (“‘Evaluation of Proposed Over-
the-Counter (OTC) Label Format
Comprehension, Study A,” and *“*Over-
the-Counter (OTC) Label Format
Preference, Study B”’) in deliberations
on developing a standardized, easy to
read and easy to understand, labeling
format for OTC drug products (see 62 FR
9024). In the Federal Register of
December 30, 1997 (62 FR 67770), the
agency requested comments specifically
related to Study B. The data and
frequency tabulations for Study A are
now available.

In Study A, consumers were invited
to view examples of OTC label designs.
Respondents were asked questions
designed to measure knowledge and
attitudes about OTC drug products, as
well as decisions about proper use of
the products. The agency is now seeking
comments on the data developed under
Study A, including the participants’
responses on the comprehension
elements measured for the specific label
designs viewed. The comments on
Study A will be included in the
agency’s deliberations on developing a
final, standardized OTC labeling format
regulation.

Interested persons may, on or before
March 30, 1998, submit written

comments on the data developed under
Study A to the Dockets Management
Branch (address above). Two copies of
any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document and labeled “ATTN: Study A,
OTC Drug Labeling Data Collection.”
The data, frequency tabulations, and
received comments may be seen in the
office above between 9 a.m. and 4 p.m.,
Monday through Friday. An electronic
format of the data are available on the
internet at: www.fda.gov/CDER/ or can
be obtained in electronic form from the
Dockets Management Branch at the
address listed previously.

Dated: February 4, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-3625 Filed 2-12-98; 8:45 am]
BILLING CODE 4160-01-F

NATIONAL MEDIATION BOARD
29 CFR Part 1208

Freedom of Information Act,
Implementation; Fee Schedule

AGENCY: National Mediation Board.
ACTION: Proposed rule.

SUMMARY: The National Mediation
Board is proposing to amend its rule
implementing the Freedom of
Information Act (FOIA), as provided by
the Freedom of Information Reform Act
of 1986 (Pub. L. 99-570), which requires
that the NMB promulgate regulations,
pursuant to notice and receipt of public
comment, specifying the schedule of
fees applicable to the processing of
FOIA requests and establishing
procedures and guidelines for
determining when such fees should be
waived or reduced. The proposed
revisions substantially conform to the
Uniform Freedom of Information Act
Fee Schedule and Guidelines published
by the Office of Management and
Budget in 52 FR 10012 (March 27,
1987).

DATES: Comments must be received by:
March 16, 1998.

ADDRESSES: Send or deliver written
comments to: Ronald M. Etters, General
Counsel, 1301 K Street, N.W., Suite 250,
Washington, D.C. 20572, Telephone
(202) 523-5920.

SUPPLEMENTARY INFORMATION: The
Freedom of Information Reform Act of
1986 (Pub. L. 99-570) requires agencies
to adopt regulations that conform to the
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Act regarding procedures and fees for
obtaining copies of agency records. The
Reform Act specifically required the
Office of Management and Budget
(OMB) to develop and issue a schedule
of fees and guidelines pursuant to notice
and comment. That Act also required
agencies to publish their own
regulations for those same purposes
based upon the OMB guidelines. The
regulations represent NMB’s response to
that requirement. They are based upon
the OMB guidelines.

Executive Order 12291

This rule is not a “major rule” under
Executive Order 12291 because it is not
“likely to result in: (1) An annual effect
on the economy of $100 million or
more; (2) A major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or (3) Significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.”” Accordingly, no regulatory
impact analysis is required.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), do not
apply because the proposed rule does
not impose any significant economic
requirements upon small entities.
Accordingly, no regulatory flexibility
analysis is required.

Paperwork Reduction Act

These regulations, if promulgated in
final form, will not result in any
implications pursuant to the Paperwork
Reduction Act.

List of Subjects in 29 CFR 1208

Freedom of information.

In consideration of the foregoing, the
NMB proposes to amend Part 1208 of 29
CFR, Chapter X.

PART 1208—FREEDOM OF
INFORMATION

1. The authority citation for part 1208
would continue to read as follows:

Authority: 44 Stat. 577, as amended; 45
U.S.C. 151-163.

2. Section 1208 would be revised to
read as follows:

§1208.2 Production or disclosure of
material or information.

(a) Requests for identifiable records
and copies. (1) All requests for National
Mediation Board records shall be filed
in writing by mailing, faxing, or

delivering the request to the Chief of
Staff, National Mediation Board,
Washington, DC 20572.

(2) The request shall reasonably
describe the records being sought in a
manner which permits identification
and location of the records.

(i) If the description is insufficient to
locate the records, the National
Mediation Board will so notify the
person making the request and indicate
the additional information needed to
identify the records requested.

(ii) Every reasonable effort shall be
made by the Board to assist in the
identification and location of the
records sought.

(3) Upon receipt of a request for the
records the Chief of Staff shall maintain
records in reference thereto which shall
include the date and time received, the
name and address of the requester, the
nature of the records requested, the
action taken, the date the determination
letter is sent to the requester, appeals
and action thereon, the date any records
are subsequently furnished, the number
of staff hours and grade levels of
persons who spent time responding to
the request, and the payment requested
and received.

(4) All time limitations established
pursuant to this section with respect to
processing initial requests and appeals
shall commence at the time a written
request for records is received at the
Board’s offices in Washington, D.C.

(i) An oral request for records shall
not begin any time requirement.

(b) Processing the initial request. (1)
Time limitations. Within 20 working
days (excepting Saturdays, Sundays,
and working holidays) after a request for
records is received, the Chief of Staff
shall determine and inform the
requester by letter whether or the extent
to which the request will be complied
with, unless an extension is taken under
paragraph (b)(3) of this section.

(2) Such reply letter shall include:

(i) A reference to the specific
exemption or exemptions under the
Freedom of Information Act authorizing
the withholding of the record, a brief
explanation of how the exemption
applies to the record withheld.

(i) The name or names and positions
of the person or persons, other than the
Chief of Staff, responsible for the denial.

(iii) A statement that the denial may
be appealed within thirty days by
writing to the Chairman, National
Mediation Board, Washington, D.C.
20572, and that judicial review will
thereafter be available in the district in
which the requester resides, or has his
principal place of business, or the
district in which the agency records are
situated, or the District of Columbia.

(3) Extension of time. In unusual
circumstances as specified in this
paragraph, the Chief of Staff may extend
the time for initial determination on
requests up to a total of ten days
(excluding Saturdays, Sundays, and
legal public holidays). Extensions shall
be granted in increments of five days or
less and shall be made by written notice
to the requester which sets forth the
reason for the extension and the date on
which a determination is expected to be
dispatched. As used in this paragraph
“unusual circumstances’” means, but
only to the extent necessary to the
proper processing of the request:

(i) The need to search for and collect
the requested records from field
facilities or other establishments that are
separate from the office processing the
request.

(i) The need to search for, collect,
and appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(iii) The need for consultation, which
shall be conducted with all practicable
speed, with another agency or another
division having substantial interest in
the determination of the request, or the
need for consultation among two or
more components of the agency having
substantial subject matter interest
therein.

(4) Treatment of delay as a denial. If
no determination has been dispatched at
the end of the ten-day period, or the last
extension thereof, the request may deem
his request denied, and exercise a right
of appeal, in accordance with
§1208.2(c). When no determination can
be dispatched within the applicable
time limit, the responsible official shall
nevertheless continue to process the
request; on expiration of the time limit
he shall inform the requester of the
reason for the delay, of the date on
which a determination may be expected
to be dispatched, and of his right to treat
the delay as a denial and to appeal to
the Chairman of the Board in
accordance with §1208.2(c) and he may
ask the requester to forego appeal until
a determination is made.

(c) Appeals to the Chairman of the
Board. (1) When a request for records
has been denied in whole or in part by
the Chief of Staff or other person
authorized to deny requests, the
requester may, within thirty days of its
receipt, appeal the denial to the
Chairman of the Board. Appeals to the
Chairman shall be in writing, addressed
to the Chairman, National Mediation
Board, Washington, D.C. 20572.

(2) The Chairman of the Board will act
upon the appeal within twenty working
days (excluding Saturdays, Sundays and
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legal public holidays) of its receipt
unless an extension is made under
paragraph (c)(3) of this section.

(3) In unusual circumstances as
specified in this paragraph, the time for
action on an appeal may be extended up
to ten days (excluding Saturdays,
Sundays and legal public holidays)
minus any extension granted at the
initial request level pursuant to
§1208.2(b)(3). Such extension shall be
made written notice to the requester
which sets forth the reason for the
extension and the date on which a
determination is expected to be
dispatched. As used in this paragraph
“unusual circumstances’ means, but
only to the extent necessary to the
proper processing of the appeal:

(i) The need to search for and collect
the requested records from field
facilities or other establishments that are
separate from the office processing the
request;

(i) The need to search for, collect,
and appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(iii) The need for consultation, which
shall be conducted with all practicable
speed, with another agency or another
division having substantial interest in
the determination of the request or the
need for consultation among
components of the agency having
substantial subject matter interest
therein.

(4) Treatment of delay as a denial. If
no determination on the appeal has
been dispatched at the end of the
twenty-day period or the last extension
thereof, the requester is deemed to have
exhausted his administrative remedies,
giving rise to a right of review in a
district court of the United States, as
specified in 5 U.S.C. 552(a)(4). When no
determination can be dispatched within
the applicable time limit, the appeal
will nevertheless continue to be
processed; on expiration of the time
limit the requester shall be informed of
the reason for the delay, of the date on
which a determination may be expected
to be dispatched, and of his right to seek
judicial review in the United States
district court in the district in which he
resides or has his principal place of
business, the district in which the Board
records are situated or the District of
Columbia. The requester may be asked
to forego judicial review until
determination of the appeal.

(d) Indexes of certain records. (1) The
National Mediation Board at its office in
Washington, D.C. will maintain, make
available for public inspection and
copying, and publish quarterly (unless
the Board determines by order

published in the Federal Register that
such publication would be unnecessary
or impracticable) a current index of the
materials available at the Board offices
which are required to be indexed by 5
U.S.C. 552(a)(2).

(i) A copy of such index shall be
available at cost from the National
Mediation Board, Washington, D.C.
20572.

(ii) Reserved.

2. Section 1208.6 would be revised to
read as follows:

§1208.6 Schedule of fees and methods of
payment for services rendered.

(a) Definitions. For the purposes of
this section the following definitions
apply:

(1) The term direct costs means those
expenditures which the National
Mediation Board actually incurs in
searching for, duplicating, and, in the
case of commercial requesters,
reviewing documents to respond to a
FOIA request. For example, direct costs
include the salary of the employee
performing the work (the basic rate of
pay for the employee plus sixteen
percent of the rate to cover benefits) and
the cost of operating duplicating
machinery. Not included in direct costs
are overhead expenses such as costs of
space and heating or lighting the facility
in which the records are stored.

(2) The term search includes all time
spent looking for material that is
responsive to a request, including page-
by-page and line-by-line identification
of material within documents. Searches
may be done manually or by computer
using existing programming.

(3) The term duplication refers to the
process of making a copy of a document
necessary to respond to a FOIA request.
Such copies can take the form of paper
copy, microfilm, audiovisual materials,
or machine readable documentation
(e.g., magnetic tape or disk), among
others.

(4) The term review refers to the
process of examining documents located
in response to a commercial use request
(see paragraph (a)(5) of this section) to
determine whether any portion of any
document located is permitted to be
withheld. It also includes processing
any documents for disclosure, e.g.,
doing all that is necessary to excise
them and otherwise prepare them for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of
exemptions.

(5) The term commercial use request
refers to a request from or on behalf of
one who seeks information for a use or
purpose that furthers the commercial,
trade, or profit interests of the requester

or the person on whose behalf the
request is made. In determining whether
a requester properly belongs in this
category, the NMB will look first to the
use which a requester will put the
document requested. Where the NMB
has reasonable cause to doubt the use is
not clear from the request itself, the
National Mediation Board may seek
additional clarification before assigning
the request to a specific category.

(6) The term educational institution
refers to a preschool, a public or private
elementary or secondary school, an
institution of graduate higher education,
an institution of undergraduate higher
education, an institution of professional
education and an institution of
vocational education, which operates a
program or programs of scholarly
research.

(7) The term non-commercial
scientific institution refers to an
institution that is not operated on a
commercial basis as that term is defined
in paragraph (a)(5) of this section, and
which is operated solely for the purpose
of conducting scientific research the
results of which are not intended to
promote any particular product or
industry.

(8) The term representative of the
news media refers to any person actively
gathering news for an entity that is
organized and operated to publish or
broadcast news to the public. The term
“news” means information that is about
current events or that would be of
current interest to the public. These
examples are not intended to be all
inclusive. In the case of “‘free-lance”
journalists, they may be regarded as
working for a news organization if they
demonstrate a solid basis for expecting
publication through that organization,
even though not actually employed by
it. A publication contract would be the
clearest proof, but the NMB may also
look to the past publication record of a
requester in making this determination.

(b) Exception of fee charges. (1) With
the exception of requesters seeking
documents for a commercial use, the
NMB will provide the first 100 pages of
duplication and the first two hours of
search time without charge. The world
“pages” in this paragraph refers to paper
copies of standard size, usually
8.52 x 112, or their equivalent in
microfiche or computer disks. The term
‘“‘search time” in this paragraph is based
on a manual search for records. In
applying this term to searches made by
computer, when the cost of the search
as set forth in paragraph (d)(2) of this
section equals the equivalent dollar
amount of two hours of the salary of the
person performing the search, the NMB



7334

Federal Register/Vol. 63, No. 30/Friday, February 13, 1998/Proposed Rules

will begin assessing charges for
computer search.

(2) The NMB will not charge fees to
any requesters, including commercial
use requester, if the cost of collecting
the fee would be equal to or greater than
the fee itself.

(3)(i) The NMB will provide
documents without charge or at reduced
charges if disclosure of the information
is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the government and is
not primarily in the commercial interest
of the requester.

(ii) In determining whether disclosure
is in the public interest under paragraph
(b)(3)(i) of this section, the NMB will
consider the following factors:

(A) The subject of the request.
Whether the subject of the requested
records concerns ‘‘the operations or
activities of the government’’;

(B) The informative value of the
information to be disclosed. Whether
the disclosure is “likely to contribute”
to an understanding of government
operations or activities;

(C) The contribution to an
understanding of the subject by the
general public likely to result from
disclosure. Whether disclosure of the
requested information will contribute to
“public understanding’;

(D) The significance of the
contributions to the public
understanding. Whether the disclosure
is likely to contribute “‘significantly” to
public understanding of government
operations or activities;

(E) The existence and magnitude of a
commercial interest. Whether the
requester has a commercial interest that
would be furthered by the requested
disclosure; and, if so

(F) The primary interest in disclosure.
Whether the magnitude of the identified
commercial interest of the requester is
sufficiently large, in comparison with
the public interest in disclosure, that
disclosure is “primarily in the
commercial interest of the requester.”

(iii) A request for a fee waiver based
on the public interest under paragraph
(b)(3)(i) of this section must address the
factors of (b)(3)(ii) as they apply to the
request for records in order to be
considered by the Chief of Staff.

(c) Level of fees to be charged. The
level of fees to be charged by the NMB
in accordance with the schedule set
forth in paragraph (d) of this section,
depends on the category of the
requester. The fee levels to be charged
are as follows:

(1) A request for documents appearing
to be for commercial use will be charged
to recover the full direct costs of

searching for, reviewing for release, and
duplicating the records sought.

(2) A request for documents from an
educational or non-commercial
scientific institution will be charged for
the cost of reproduction alone,
excluding charges for the first 100
pages. To be eligible for inclusion in
this category, requesters must show that
the request is being made under the
auspices of a qualifying institution and
that the records are not sought for a
commercial use, but are sought in
furtherance of scholarly (if the request is
from an educational institution) or
scientific (if the request is from a non-
commercial scientific institution)
research.

(3) The NMB shall provide documents
to requesters who are representatives of
the news media for the cost of
reproduction alone, excluding charges
for the first 100 pages.

(4) The NMB shall charge requesters
who do not fit into any of the categories
above such fees which recover the full
direct cost of searching for and
reproducing records that are responsive
to the request, except that the first 100
pages of reproduction and the first two
hours of search time shall be furnished
without charge. All requesters must
reasonably describe the records sought.

(d) The following fees shall be
charged in accordance with paragraph
(c) of this section:

(1) Manual searches for records. The
salary rate (i.e., basic pay plus sixteen
percent) of the employee(s) making the
search. Search time under this
paragraph and paragraph (d)(2) of this
section may be charged for even if the
NMB fails to locate responsive records
or if records located are determined to
be exempt from disclosure.

(2) Computer searches for records.
The actual direct cost of providing the
service, including computer search time
directly attributable to searching for
records responsive to a FOIA request,
runs, and operator salary apportionable
to the search.

(3) Review of records. The salary rate
(i.e., basic pay plus sixteen percent) of
the employee(s) conducting the review.
This charge applies only to requesters
who are seeking documents for
commercial use and only to the review
necessary at the initial administrative
level to determine the applicability of
any relevant FOIA exemptions, and not
at the administrative appeal level or an
exemption already applied.

(4) Certification or authentication of
records. $2.00 per certification or
authentication.

(5) Duplication of records. Fifteen
cents per page for paper copy
reproduction of documents, which the

NMB determined is the reasonable
direct cost of making such copies taking
into account the average salary of the
operator and the cost of the
reproduction machinery. For copies of
records prepared by computer, such as
tapes or printouts, the NMB shall charge
the actual cost, including operator time,
of production of the tape or printout.

(6) Forwarding material to
destination. Postage, insurance and
special fees will be charged on an actual
cost basis.

(7) Other costs. All other direct costs
of preparing a response to a request
shall be charged to requester in the same
amount as incurred by NMB.

(e) Aggregating requests. When the
NMB reasonably believes that a
requester or group of requesters is
attempting to break a request down into
a series of requests for the purpose of
evading the assessment of fees, the NMB
will aggregate any such requests and
charge accordingly.

(f) Charging interest. Interest at the
rate prescribed in 31 U.S.C. 3717 may be
charged those requesters who fail to pay
fees charged, beginning on the thirtieth
day following the billing date. Receipt
of a fee by the NMB, whether processed
or not, will stay the accrual of interest.
If a debt is not paid, the agency may use
the provisions of the Debt Collection
Act of 1982, (Pub. L. 97-365, 29 CFR
part 1450) including disclosure to
consumer reporting agencies, for the
purpose of obtaining payment.

(9) Advance payments. The NMB will
not require a requester to make an
advance payment, i.e., payment before
work is commenced or continued on a
request, unless:

(1) The NMB estimates or determines
that allowable charges that a requester
may be required to pay are likely to
exceed $250. Then the NMB will notify
the requester of the likely cost and
obtain satisfactory assurances of full
payment where the requester has a
history of prompt payment of FOIA fees,
or require an advance payment of an
amount up to the full estimated charges
in the case of requesters with no history
of payment; or

(2) A requester has previously failed
to pay a fee charge in a timely fashion
(i.e., within thirty days of the date of the
billing), in which case the NMB requires
the requester to pay the full amount
owed plus any applicable interest as
provided above or demonstrate that he
has, in fact, paid the fee, and to make
an advance payment of the full amount
of the estimated fee before the agency
begins to process a new request or a
pending request from that requester.
When the NMB acts under paragraph (g)
(2) or (2) of this section, the
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administrative time limits prescribed in
subsection (a)(6) of the FOIA (i.e.,
twenty working days from receipt of
initial requests and twenty working
days from receipt of appeals from initial
denial, plus permissible extension of
these time limits) will begin only after
the NMB has received fee payments
described above.

(h) Payment. Payment of fees shall be
made by check or money order payable
to the United States Treasury.

Dated: February 1, 1998.
Stephen E. Crable,
Chief of Staff.
[FR Doc. 98-3115 Filed 2—12-98; 8:45 am]
BILLING CODE 7550-01-M

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Parts 218, 250, and 256
RIN 1010-AC32

Postlease Operations Safety

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Proposed rule.

SUMMARY: These proposed revisions
update and clarify MMS regulations
concerning postlease operations. The
revised rule provides authority to MMS
to grant an easement and a right-of-use
for an outer Continental Shelf (OCS)
tract to a State lessee. It also clarifies the
distinction between granting and
directing a suspension, and the different
consequences of each; sets out criteria to
disqualify an operator with repeated
poor operating performance from
acquiring any new leaseholdings; and
requires written accident reports.

DATES: MMS will consider all comments
we receive by May 14, 1998. We will
begin reviewing comments then and
may not fully consider comments we
receive after May 14, 1998.

ADDRESSES: Mail or hand-carry written
comments (3 copies) to the Department
of the Interior; Minerals Management
Service; Mail Stop 4024; 381 Elden
Street; Herndon, Virginia 20170-4817;
Attention: Rules Processing Team
(Comments).

FOR FURTHER INFORMATION CONTACT:
Kumkum Ray, Engineering and
Operations Division, at (703) 787-1600.
SUPPLEMENTARY INFORMATION: The
proposed revision of 30 CFR part 250,
subpart A, is an effort to streamline and
organize the various topics that apply in
a general sense to all the other subparts
under 30 CFR part 250. These postlease

operations regulations would contain
requirements as well as useful
information and reference materials,
with an emphasis on operations
performance. We would include a
newer edition of a document
incorporated by reference (API RP 2A).

Definition of Lessee

We would include an owner of
operating rights in the definition of
lessee. We would emphasize in
§250.15(d) that, in addition to the lessee
and operator, all persons who conduct
lease activities on behalf of the lessee or
operator must also comply with our
regulations. The operator is responsible
for the performance of its contractors.
MMS will hold the operator accountable
for the contractors’ performance.

Performance standards

We would revise the regulation
addressing crane operations to include
certain specifications that apply to
platforms in the Pacific OCS Region.
Also, we would include two new
sections under Performance standards:
One on welding procedures and another
on electrical equipment requirements.
These requirements are repeated under
Drilling (subpart D), Well-Completion
(subpart E), and Well-Workover
(Subpart F). Since the requirements
apply to all exploration, development,
and production operations, they would
be listed in subpart A and would be
removed from the various other
subparts.

Disqualifying an operator

Safety is MMS'’s top priority for
offshore operations. A new regulation
has been proposed to provide criteria
that MMS will consider, individually or
collectively, in evaluating whether to
disqualify operators with repeated poor
safety performance from acquiring
additional leases. In some particularly
serious cases, this could also result in
MMS disapproving or revoking a
company’s status as a designated
operator. MMS will hold a meeting in
Houston, Texas within the comment
period of the rulemaking, to consult
with industry before setting up criteria
to implement this provision in our
rules. We will publish the meeting
notice in the Federal Register. We
recognize that the vast majority of
operators are conscientious in their
operations. The intention of this
provision is to safeguard you from the
few that may be in dire non-compliance.

Civil Penalty

The reference related to civil penalty
appeals has been deleted from subpart
A. On August 8, 1997, MMS published

a revision to subpart N which provides
information related to civil penalty
appeals.

Granting a right-of-use and easement

In our effort to establish and maintain
a cooperative relationship with coastal
States, and lessees of State submerged
land oil and gas leases adjacent to the
OCS, we are proposing to amend our
regulations currently in § 250.7. (See
proposed § 250.18). The proposed rule
further implements the Secretary of the
Interior’s authority to regulate offshore
operations under the OCS Lands Act.
The rule would provide specific
regulatory authority for Regional
Directors to grant an easement and right-
of-use on an OCS tract to the State
lessee when the lease is near or adjacent
to the Federal and State jurisdictional
boundary. MMS would require an
application processing fee, annual rental
payments, and surety bonds from State
lessees.

Suspensions

We are proposing to reorganize the
section on suspensions to flow better
and to distinguish clearly between
granting or directing a suspension. A
new provision at § 250.19 (1)(5) would
authorize suspensions as necessary for
the diligent development of marginal
reserves that would otherwise not be
developed. The proposed revisions to
“effect of suspensions on lease terms”
appear in §250.19 and §256.73.

Accident reports

Recent rapid growth in offshore
exploration and production activities in
the Gulf of Mexico has led to an
attendant increase in accidents and
injuries on the OCS related to these
activities. Since safety is our top
priority, MMS sees a strong need to
upgrade our accident investigation
functions to ensure the continued safety
of OCS operations. The proposed rule
adds a new requirement (proposed
§250.20(a)) that OCS operators, lessees,
or permit holders provide the MMS
District Supervisor with written reports
concerning accidents on the OCS. We
have provided a table to specify the
reports required for different types of
accidents. MMS will provide more
guidance on thresholds for fires, and
factors that impair safety, through
Notices to Lessees. Safety concerns also
prompted the new requirement in
proposed paragraph (b) in this section to
require evacuation statistics during
natural occurrences such as earthquakes
and hurricanes.
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Lease term extensions

We are proposing to expand the
reporting requirements under § 250.23
to require the lessee/operator to report
to MMS when lease production is
initiated, resumes before the end of the
180-day period after production ceased,
and when leaseholding operations occur
during the referenced 180-day interval.
MMS needs this information in a timely
manner to efficiently maintain the
lessee/operator’s lease status.

Format of the proposed rule

We have written this proposed rule in
a plain English format. We have tried to
set out these requirements in a
straightforward and uncomplicated
manner. The plain English format uses
the term “you’ which means the lessee,
right-of-way holder, or person acting on
behalf of a lessee or a right-of-way
holder. We emphasize that “‘you’ are
responsible for ensuring that all
requirements are met. We encourage
your comments on our use of the plain
English format in this proposed rule as
well as future rulemaking.

Executive Order (E.O.) 12866

This rule is not a significant rule
under E. O. 12866 and does not require
a review by the Office of Management
and Budget (OMB). The new or
expanded requirements in the rule are
designed to safeguard lives, property
and the environment. They do not
impose extensive burdens. Lessees of a
State lease located adjacent to the OCS
will have to pay a non-refundable filing
fee if they apply for a right-of-use and
easement. The economic effects of the
rule will be minimal. If there is one
application from State lessees per year,
MMS will receive a total of
approximately $2,350 in fees and $5,000
in rental.

There are some additional new or
expanded reporting requirements in this
rule. They do not impose extensive
burdens, yet provide necessary data that
MMS will use to safeguard offshore
operations. The estimated additional
burden for submitting copies of written
accident reports is 1 hour. There are an
estimated 142 responses and at the rate
of $35 per hour it would cost reporters
a total of $4, 970 per year. The estimated
burden for evacuation statistics reports
is 1 hour. There are an estimated 620
responses and at the rate of $35 per hour
it would cost reporters a total of $21,700
per year. Since such events are
extremely unpredictable, we are
estimating that these events could occur
once every three years. The estimated
burden on lease production status is
one-half hour per report on lease

production status. There are an
estimated 1,000 responses and at a rate
of $35 per hour it would cost reporters
$17,500 per year.

Regulatory Flexibility Act

The proposed changes to 30 CFR part
250, subpart A will not have a
significant economic effect. In general, a
company needs large technical and
financial resources and experience to
safely conduct offshore activities.
However, many of the leases and
operators have less than 500 employees
and are small businesses. It is likely that
a State lessee applying for a right-of-use
and easement on the OCS may be a
small business. The costs associated
with obtaining the benefit (right-of-use
and easement) would be minimal. The
application fee is estimated to be $2,350
per application and the rental is
estimated to be $5,000. A company is
not expected to apply for more than one
such application per year. There are
some additional new or expanded
reporting requirements in this rule but
they do not impose extensive burdens.
Your comments are important. The
Small Business and Agriculture
Regulatory Enforcement Ombudsman
and 10 Regional Fairness Boards were
established to receive comments from
small businesses about Federal agency
enforcement actions. The Ombudsman
will annually evaluate the enforcement
activities and rate each agency’s
responsiveness to small business. If you
wish to comment on the enforcement
actions of MMS, call toll-free (888) 734—
3247.

Paperwork Reduction Act

We have examined the proposed
changes to 30 CFR part 218; 30 CFR part
250; subparts E and F; and 30 CFR part
256 under the Paperwork Reduction Act
of 1995 (PRA). We have determined that
no new reporting and information
collection requirements are included
and the currently approved collections
of information for these sections remain
unchanged.

With respect to 30 CFR part 250,
subpart D, the proposed changes remove
sections of the regulations that contain
approved collections of information
subject to the PRA (OMB control
number 1010-0053) and relocate them
to 30 CFR 250, subpart A. MMS will
submit an inventory correction change
to OMB for approval when this rule is
published in final.

The proposed changes to 30 CFR 250,
subpart A, do contain collections of
information subject to the PRA, and
MMS has submitted them to OMB for
review and approval under section
3507(d) of the PRA.

As part of our continuing effort to
reduce paperwork and respondent
burdens, MMS invites the public and
other Federal agencies to comment on
any aspect of the reporting and
recordkeeping burden. Submit your
comments to the Office of Information
and Regulatory Affairs; OMB; Attention:
Desk Officer for the Department of the
Interior (OMB control number 1010—
NEW); 725 17th Street, N.W.,
Washington, D.C. 20503. Send a copy of
your comments to the Rules Processing
Team, Attn: Comments; Mail Stop 4020;
Minerals Management Service; 381
Elden Street; Herndon, Virginia 20170—
4817. You may obtain a copy of the
supporting statement for the new
collection of information by contacting
the Bureau’s Information Collection
Clearance Officer at (202) 208-7744.

The PRA provides that an agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a
currently valid OMB control number.
OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 to 60 days after publication
of this document in the Federal
Register. Therefore, a comment to OMB
is best assured of having its full effect
if OMB receives it by March 16, 1998.
This does not affect the deadline for the
public to comment to MMS on the
proposed regulations.

The title of the collection of
information for the main portion of this
proposed rule is “Proposed
Rulemaking—30 CFR 250, Subpart A,
General” (OMB control number 1010-
NEW). The current subpart A
regulations contain approved
collections of information (OMB control
number 1010-0030) which consist of
reporting and recordkeeping
requirements on designations of
operator; performance capabilities and
standards; lease cancellations;
suspensions of production or other
operations; determinations of well
producibility; reinjection and
subsurface storage of gas;
reimbursements of postlease geological
and geophysical data and information
reproduction costs; accident reporting;
access to facilities; and crane
inspection, testing, maintenance and
operator qualifications. MMS uses the
information to ensure that operations on
the OCS are carried out in a manner that
is safe, pollution free, and do not
interfere with the rights of other users
on the OCS.

The proposed rule, rewritten in plain
English, restructures the citations
containing the information collection
requirements approved for the current
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30 CFR 250, subpart A, regulations, but

they remain unchanged. It also relocates
two requirements from other subparts of
30 CFR 250 that also remain unchanged.

The proposed rule contains the
following new or expanded information
collection requirements:

1. Sections 250.18(c) explains how
lessees of a State lease located adjacent
to the OCS may apply for a right-of-use
and easement on the OCS, and includes
a non-refundable filing fee for such
applications. MMS will use the
information to determine if the right-of-
use and easement: serves the purpose
specified in the grant when conducting
exploration, development, and
production activities or other operations
on or off the lease; is maintained for
such purposes specified; and does not
unreasonably interfere with the
operations of any other lessee. We
estimate that the average burden for this
new application process will be 5 hours
and a filing fee of approximately $2,350
per application.

2. Section 250.20(a) expands accident
reporting to include the requirement to
submit copies of written follow-up
reports in addition to oral notifications.
MMS will use the information to
upgrade the accident investigation
functions. We estimate that the average
burden for this new reporting
requirement will be an additional 1
hour per report.

3. Section 250.20(b) requires reports
on evacuation statistics for a natural
occurrence (i.e., hurricanes,
earthquakes, etc.). MMS will use the
information to be informed when there
could be a major disruption in the
availability and supply of natural gas
and oil due to natural occurrences, to
advise the Coast Guard of rescue needs,
and to alert the news media and
interested public entities when
production is shut in and when
resumed. We estimate that the average
burden for this reporting requirement
will be 1 hour per report.

4. Sections 250.23(e), (f), and (g)
expand the reporting requirements for
lease term dependency and operations
for respondents to report when lease
production is initiated, resumes before
the end of the 180-day period after
production ceased, and when
leaseholding operations occur during
the referenced 180-day interval. MMS
will use this information to efficiently
maintain the lessee/operator’s lease
status. We estimate that the average
burden for this expanded reporting
requirement will be one-half hour per
report.

Respondents are approximately 130
Federal OCS oil and gas or sulphur
lessees and an estimate of one State

lessee each year who will apply for OCS
right-of-use and easement. The
frequency of response is on occasion or
annual. Responses to this collection of
information are mandatory or are
required to obtain or retain a benefit.
MMS will protect proprietary
information in accordance with the
Freedom of Information Act and 30 CFR
250.18 (renumbered to 30 CFR 250.27 in
this proposed rule), Data and
information to be made available to the
public.

MMS estimates the total annual
reporting and recordkeeping “hour”
burden for the requirements in this
proposed rule to be 10,578 hours. This
will reflect an increase of 2,150 hours
for the new or expanded requirements
described above when this new
collection replaces the collection of
information approved for the current
requirements in 30 CFR 250, subpart A
(1010-0030). MMS estimates the total
annual reporting and recordkeeping
*““cost” burden of this proposed rule to
be $2,350 for approximately one
application filing fee per year under
§250.18(c).

In calculating the burden, MMS
assumed that respondents perform some
of the requirements and maintain some
of the records in the normal course of
their activities. MMS considers these to
be usual and customary and did not
include them in the burden estimates.
You are invited to provide information
if you disagree with this assumption.

MMS will summarize written
responses to this notice and address
them in the final rule. All comments
will become a matter of public record.

1. MMS specifically solicits
comments on the following questions:

(a) Is the proposed collection of
information necessary for MMS to
properly perform its functions, and will
it be useful?

(b) Are the estimates of the burden
hours of the proposed collection
reasonable?

(c) Do you have any suggestions that
would enhance the quality, clarity, or
usefulness of the information to be
collected?

(d) Is there a way to minimize the
information collection burden on those
who are to respond, including the use
of appropriate automated electronic,
mechanical, or other forms of
information technology?

2. In addition, the PRA requires
agencies to estimate the total annual
cost burden to respondents or
recordkeepers resulting from the
collection of information. MMS needs
your comments on this item. Your
response should split the cost estimate
into two components: (a) Total capital

and startup cost component, and (b)
annual operation, maintenance, and
purchase of services component. Your
estimates should consider the costs to
generate, maintain, and disclose or
provide the information. You should
describe the methods you use to
estimate major cost factors, including
system and technology acquisition,
expected useful life of capital
equipment, discount rate(s), and the
period over which you incur costs.
Capital and startup costs include,
among other items, computers and
software you purchase to prepare for
collecting information; monitoring,
sampling, drilling, and testing
equipment; and record storage facilities.
Generally, your estimates should not
include equipment or services
purchased: before October 1, 1995; to
comply with requirements not
associated with the information
collection; for reasons other than to
provide information or keep records for
the Government; or as part of customary
and usual business or private practices.

Takings Implication Assessment

The Department of the Interior (DOI)
certifies that this proposed rule does not
represent a governmental action capable
of interference with constitutionally
protected property rights. Thus, MMS
did not need to prepare a Takings
Implication Assessment pursuant to
Executive Order (E.O.) 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Unfunded Mandates Reform Act of
1995

DOI has determined and certifies
according to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rule will not impose a cost of $100
million or more in any given year on
State, local, and tribal governments, or
the private sector.

E.O. 12988

DOl has certified to OMB that the rule
meets the applicable reform standards
provided in sections 3(a) and 3(b)(2) of
E.O. 12988, Civil Justice Reform.

National Environmental Policy Act

DOI has also determined that this
action does not constitute a major
Federal action affecting the quality of
the human environment; therefore, an
Environmental Impact Statement is not
required.

List of Subjects

30 CFR Part 218

Continental shelf, Electronic funds
transfers, Geothermal energy,
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Government contracts, Indians—lands,
Mineral royalties, Oil and gas
exploration, Public lands—mineral
resources, Reporting and recordkeeping
requirements.

30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Incorporation by reference,
Investigations, Mineral royalties, Oil
and gas development and production,
Oil and gas exploration, Oil and gas
reserves, Penalties, Pipelines, Public
lands—mineral resources, Public
lands—rights-of-way, Reporting and
recordkeeping requirements, Sulphur
development and production, Sulphur
exploration, Surety bonds.

30 CFR Part 256

Administrative practice and
procedures, Continental shelf,
Environmental Protection, Government
contracts, Mineral royalties, Oil and gas
exploration, Pipelines, Public lands—
mineral resources, Public lands—rights-
of-way, Reporting and recordkeeping
requirements, Surety bonds.

Dated: February 6, 1998.
Bob Armstrong,
Assistant Secretary, Land and Minerals
Management.

For the reasons stated in the
preamble, Minerals Management
Service (MMS) proposes to amend 30
CFR parts 218, 250, and 256 as follows:

PART 218—COLLECTION OF
ROYALTIES, RENTALS, BONUSES
AND OTHER MONIES DUE THE
FEDERAL GOVERNMENT

1. The authority citation continues to
read as follows:

Authority: 25 U.S.C. 396 et seq.; 396a et
seq.; 2101 et seq.; 30 U.S.C. 181 et seq.; 351
et seq.; 1001 et seq.; 1701 et seq.; 31 U.S.C.A.
3335; 43 U.S.C. 1301 et seq.; 1331 et seq.;
1801 et seq.

2. In §218.154 paragraphs (a) and (b)
are revised to read as follows:

§218.154 Effect of suspensions on royalty
and rental.

(a) MMS will not require a lessee to
pay rental or minimum royalty for or
during a period of suspension if the
Regional Supervisor:

(1) Directs the suspension of both
operations and production; or

(2) Directs the suspension of
operations on a lease on which there is
no producible well under the provisions
of 30 CFR 250.19 (j)(1), (1)(2), (j)(4) or
(K)(2). _ _

(b) MMS will not relieve the lessee of
the obligation to pay rental, minimum

royalty, or royalty for or during the
period of suspension if the Regional
Supervisor approves a suspension of
operations or production, or both,
requested by a lessee under the
provisions of 30 CFR 250.19 (j)(3), (j)(5),
(k). (1) or (m)(2).
* * *

* *

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

3. The authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1334 et seq.

4. 30 CFR Part 250 subpart A is
revised to read as follows:

Subpart A—General

Authority and Definition of Terms

Sec.

250.1 Authority and applicability of this
part.

250.2 Definitions.

Performance Standards

250.3 Under what standards will the
Director regulate lease operations?

250.4 What measures must | take to protect
health, safety, property, and the
environment?

250.5 What standards must crane
operations meet?

250.6 What must a welding, burning, and
hot tapping practices and procedures
plan contain?

250.7 What requirements apply to electrical
equipment?

250.8 When must | use best available and
safest technologies (BAST)?

250.9 How do | determine well
producibility?

250.10 Under what conditions will MMS
approve reinjection and subsurface gas
storage?

Inspection of Operations

250.11 How often does MMS conduct
inspections?

Disqualification and Appeals

250.12 Under what conditions will MMS
disqualify an operator or lessee?

250.13 How can | appeal a decision made
under MMS regulations?

Special Types of Approvals

250.14 Under what conditions will MMS
give me an oral approval or an approval
for alternate procedures and/or
departures?

250.15 How do | designate an operator and
local agent?

Naming and ldentifying Platforms and Wells

250.16 How do | name platforms and wells?

250.17 What identification signs must |
display?

Right-Of-Use and Easement

250.18 When will MMS grant a right-of-use
and easement?

Suspensions

250.19 Under what conditions can
operations or production be suspended?

Reporting Requirements

250.20 What accident reports and
evacuation statistics must | submit?

250.21 Reports and investigations of
apparent violations.

250.22 What archaeological reports and
surveys must | submit?

Lease Term Extensions

250.23 What effect do production, drilling,
or well-reworking have on the lease
term?

250.24 Under what circumstance may MMS
cancel my lease, with or without
compensation?

Information: Submission, Reimbursement

For, Availability To Public

250.25 What reporting information and
report forms must | submit?

250.26 When will MMS reimburse me for
reproduction costs?

250.27 Data and information to be made
available to the public.

References

250.28 Documents incorporated by
reference.

250.29 Paperwork Reduction Act
requirements—information collection.

Subpart A—General
Authority and Definition of Terms

§250.1 Authority and applicability of this
part.

(a) The Secretary of the Interior
(Secretary) authorized MMS to regulate
oil, gas and sulphur exploration,
development, and production
operations on the Outer Continental
Shelf (OCS). Under this authority, the
Director requires that all operations:

(1) Are conducted in accordance with
the Act, the regulations in this part,
MMS orders, the lease or right-of-way,
and other applicable laws, regulations,
and amendments; and

(2) Conform to sound conservation
practice to preserve, protect, and
develop mineral resources of the OCS
to:

(i) Make resources available to meet
the Nation’s energy needs;

(ii) Balance orderly energy resource
development with protection of the
human, marine, and coastal
environments;

(iii) Ensure the public receives a fair
and equitable return on the resources of
the OCS;

(iv) Preserve and maintain free
enterprise competition; and

(v) Minimize or eliminate conflicts
between the exploration, development,
and production of oil and natural gas
and the recovery of other resources.
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(b) When you conduct operations on
the OCS you will be required to submit
requests, applications, and notices, or
provide supplemental information, for
MMS approval. The table that follows
contains general references and the
corresponding regulatory section for
these processes. MMS will respond with
either written or oral approvals. Refer to
§250.14(a) of this part for information
on oral approvals.

TABLE—WHERE TO FIND INFORMATION
FOR CONDUCTING OPERATIONS

To get information about Refer to
Exploration Plans (EP) ............... §250.33.
Development and Production §250.34.

Plans (DPP).
Applications for Permit to Drill .... | §250.64.
Oil and gas well-completion op- §250.83.
erations.
Oil and gas well-workover oper- | §250.103.
ations.
Abandonment of wells ................ §250.111.
QOil and gas production safety §250.122.
systems.
Platforms and structures ............. §250.131.
Pipelines .......ccccoovevvinnenne §250.157.
Pipeline right-of-way .. §250.160.
Flaring .....ccccoeveeivieiens ... | 8250.175.
Downhole commingling ............... §250.176.
Measurement of gas .........cc.cc.... §250.181.
Unitization .................. §250.190.
Training .....ccceveevvens §250.211.
Sulphur operations §250.253.
Off-lease Geological and Geo- Part 251.
physical permits.
Oil Spill Response Plans ............ Part 254.

§250.2 Definitions.

Terms used in this part will have the
meanings given in the Act and as
defined below:

Act means the OCS Lands Act, as
amended (43 U.S.C. 1331 et seq.).

Affected State means with respect to
any program, plan, lease sale, or other
activity proposed, conducted, or
approved pursuant to the provisions of
the Act, any State:

(1) The laws of which are declared,
pursuant to section 4(a)(2) of the Act, to
be the law of the United States for the
portion of the OCS on which such
activity is, or is proposed to be,
conducted;

(2) Which is, or is proposed to be,
directly connected by transportation
facilities to any artificial island or
installation or other device permanently
or temporarily attached to the seabed;

(3) Which is receiving, or in
accordance with the proposed activity
will receive, oil for processing, refining,
or transshipment which was extracted
from the OCS and transported directly
to such State by means of vessels or by
a combination of means including
vessels;

(4) Which is designated by the
Secretary of the Interior (Secretary) as a
State in which there is a substantial
probability of significant impact on or
damage to the coastal, marine, or human
environment, or a State in which there
will be significant changes in the social,
governmental, or economic
infrastructure, resulting from the
exploration, development, and
production of oil and gas anywhere on
the OCS; or

(5) In which the Secretary finds that
because of such activity there is, or will
be, a significant risk of serious damage,
due to factors such as prevailing winds
and currents to the marine or coastal
environment in the event of any oil
spill, blowout, or release of oil or gas
from vessels, pipelines, or other
transshipment facilities.

Air pollutant means any airborne
agent or combination of agents for
which the Environmental Protection
Agency (EPA) has established, pursuant
to section 109 of the Clean Air Act,
national primary or secondary ambient
air quality standards.

Analyzed geological information
means data collected under a permit or
a lease which have been analyzed.
Analysis may include, but is not limited
to, identification of lithologic and fossil
content, core analysis, laboratory
analysis of physical and chemical
properties, well logs or charts, results
from formation fluid tests, and
descriptions of hydrocarbon
occurrences or hazardous conditions.

Archaeological resource means any
material remains of human life or
activities that are at least 50 years of age
and that are of archaeological interest.

Attainment area means, for any air
pollutant, an area which is shown by
monitored data or which is calculated
by air quality modeling (or other
methods determined by the
Administrator of EPA to be reliable) not
to exceed any primary or secondary
ambient air quality standards
established by EPA.

Best available control technology
(BACT) means an emission limitation
based on the maximum degree of
reduction for each air pollutant subject
to regulation, taking into account
energy, environmental and economic
impacts, and other costs. The Regional
Director will verify the BACT on a case-
by-case basis and it may include
reductions achieved through the
application of processes, systems, and
techniques for the control of each air
pollutant.

Best available and safest technology
(BAST) means the best available and
safest technologies which the Secretary
determines to be economically feasible

wherever failure of equipment would
have a significant effect on safety,
health, or the environment.

Coastal environment means the
physical, atmospheric, and biological
components, conditions, and factors
which interactively determine the
productivity, state, condition, and
quality of the terrestrial ecosystem from
the shoreline inward to the boundaries
of the coastal zone.

Coastal zone means the coastal waters
(including the lands therein and
thereunder) and the adjacent shorelands
(including the waters therein and
thereunder) strongly influenced by each
other and in proximity to the shorelands
of the several coastal States. The coastal
zone includes islands, transition and
intertidal areas, salt marshes, wetlands,
and beaches. The coastal zone extends
seaward to the outer limit of the U.S.
territorial sea and extends inland from
the shorelines to the extent necessary to
control shorelands, the uses of which
have a direct and significant impact on
the coastal waters, and the inward
boundaries of which may be identified
by the several coastal States, pursuant to
the authority in section 305(b)(1) of the
Coastal Zone Management Act (CZMA)
of 1972.

Competitive reservoir means a
reservoir in which there are one or more
well completions on each of two or
more leases or portions of leases, with
different lease operating interests, from
which the lessees plan future
production.

Conservation means preservation,
economy, and avoidance of waste. It is
especially important in the petroleum
industry, since oil and gas are
irreplaceable.

Correlative rights when used with
respect to lessees of adjacent tracts,
means the right of each lessee to be
afforded an equal opportunity to explore
for, develop, and produce, without
waste, minerals from a common source.

Data means facts and statistics,
measurements, or samples which have
not been analyzed or processed.

Departures means approvals granted
by the appropriate MMS representative
for operating requirements/procedures
other than those specified in the
regulations found in this part. These
requirements/procedures may be
necessary to control a well; properly
develop a lease; conserve natural
resources, or protect life, property, or
the marine, coastal, or human
environment.

Development means those activities
which take place following discovery of
minerals in paying quantities, including
geophysical activity, drilling, platform
construction, and operation of all
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onshore support facilities, and which
are for the purpose of ultimately
producing the minerals discovered.

Director means the Director of the
MMS of the U.S. Department of the
Interior.

District Supervisor means the MMS
officer with authority and responsibility
for a district within an MMS Region.

Easement means an authorization for
a non-possessory, non-exclusive interest
in a portion of an OCS tract, whether
leased or unleased, which specifies the
rights of the holder to use the area
embraced in the easement in a manner
consistent with the terms and
conditions of the granting authority.

Emission offsets means emission
reductions obtained from facilities,
either onshore or offshore, other than
the facility or facilities covered by the
proposed Exploration Plan or
Development and Production Plan.

Enhanced recovery operations means
pressure maintenance operations,
secondary and tertiary recovery, cycling,
and similar recovery operations which
alter the natural forces in a reservoir to
increase the ultimate recovery of oil or

as.
: Existing facility, as used in § 250.45,
means an OCS facility described in an
Exploration Plan or a Development and
Production Plan approved before June 2,
1980.

Exploration means the commercial
search for oil, gas, and sulphur.
Activities classified as exploration
include but are not limited to:

(1) Geophysical and geological (G&G)
surveys where magnetic, gravity,
seismic reflection, seismic refraction,
gas sniffers, coring, or other systems are
used to detect or imply the presence of
oil, gas, or sulphur; and

(2) Any drilling, including the drilling
in which a discovery of oil or natural
gas in paying quantities or sulphur is
made. This includes drilling of any
additional well needed to delineate any
reservoir and any drilling to enable the
lessee to determine whether to proceed
with development and production.

Facility, as used in §250.11
concerning inspections, means any
installation permanently or temporarily
attached to the seabed (that includes
manmade islands, and bottom-sitting
structures) and any onshore installation
used for oil, gas, or sulphur drilling,
production, or related activities. Any
group of installations that is
interconnected with walkways, or any
group of installations that includes a
central or primary installation with
processing equipment and one or more
satellite or secondary installations, is a
single facility unless the Regional
Supervisor determines that the

complexity of the individual
installations justifies their classification
as separate facilities.

Facility, as used in § 250.45
concerning air quality, means any
installation or device permanently or
temporarily attached to the seabed
which is used for exploration,
development, and production activities
for oil, gas, or sulphur and which emits
or has the potential to emit any air
pollutant from one or more sources. All
equipment directly associated with the
installation or device is part of a single
facility if the equipment is dependent
on, or affects the processes of, the
installation or device. During
production, multiple installations or
devices are a single facility if the
installations or devices are directly
related to the production of oil or gas at
a single site. Any vessel used to transfer
production from an offshore facility is
part of the facility while physically
attached to it.

Facility, as used in §250.67(b)
concerning hydrogen sulfide (H2S),
means a vessel, a structure, or an
artificial island used for drilling, well-
completion, well-workover, and/or
production operations.

Gas reservoir means a reservoir that
contains hydrocarbons predominantly
in a gaseous (single-phase) state.

Gas-well completion means a well
completed in a gas reservoir or in the
gas-cap of an oil reservoir with an
associated gas-cap.

Governor means the Governor of a
State, or the person or entity designated
by, or pursuant to, State law to exercise
the powers granted to such Governor
pursuant to the Act.

H>S absent means:

(2) Drilling, logging, coring, testing, or
producing operations have confirmed
the absence of H2S in concentrations
that could potentially result in
atmospheric concentrations of 20 ppm
or more of HzS; or

(2) Drilling in the surrounding areas
and correlation of geological and
seismic data with equivalent
stratigraphic units have confirmed an
absence of H2S throughout the area to be
drilled.

H2S present means drilling, logging,
coring, testing, or producing operations
have confirmed the presence of H.S in
concentrations and volumes that could
potentially result in atmospheric
concentrations of 20 ppm or more of
H_S.

H>S unknown means the designation
of a zone or geologic formation where
neither the presence nor absence of H,S
has been confirmed.

Human environment means the
physical, social, and economic

components, conditions, and factors
which interactively determine the state,
condition, and quality of living
conditions, employment, and health of
those affected, directly or indirectly, by
activities occurring on the OCS.

Information when used without an
adjective means G&G data that have
been analyzed, processed, or
interpreted.

Interpreted geological information
means geological information, often in
the form of schematic cross sections, 3-
dimensional representations, and maps,
developed by determining the geological
significance of data and analyzed
geological information.

Interpreted geophysical information
means geophysical information, often in
the form of seismic cross sections, 3-
dimensional representations, and maps,
developed by determining the geological
significance of geophysical data and
processed geophysical information.

Lease means an agreement which is
issued under section 8 or maintained
under section 6 of the Act and which
authorizes exploration for, and
development and production of,
minerals. The term also means the area
covered by that authorization,
whichever is required by the context.

Lease term pipelines means those
pipelines owned and operated by a
lessee or operator that are completely
contained within the boundaries of a
single lease, unitized leases, or
contiguous (not cornering) leases of that
lessee or operator.

Lessee means a person who has
entered into, or who is the MMS-
approved assignee of, a lease with the
United States to explore for, develop,
and produce the leased minerals. The
term lessee also includes an owner of
operating rights for that lease.

Major Federal action means any
action or proposal by the Secretary
which is subject to the provisions of
section 102(2)(C) of the National
Environmental Policy Act of 1969, 42
U.S.C. (2)(C) (i.e., an action which will
have a significant impact on the quality
of the human environment requiring
preparation of an Environmental Impact
Statement pursuant to section 102(2)(C)
of the National Environmental Policy
Act).

Marine environment means the
physical, atmospheric, and biological
components, conditions, and factors
which interactively determine the
productivity, state, condition, and
quality of the marine ecosystem,
including the waters of the high seas,
the contiguous zone, transitional and
intertidal areas, salt marshes, and
wetlands within the coastal zone and on
the OCS.
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Marine remains means physical
evidence of human habitation,
occupation, use, or activity, including
the site, location, or context in which
such evidence is situated.

Maximum production rate (MPR)
means the approved maximum daily
rate at which oil or gas may be produced
from a specified oil-well or gas-well
completion.

Minerals includes oil, gas, sulphur,
geopressured-geothermal and associated
resources, and all other minerals which
are authorized by an Act of Congress to
be produced from “public lands” as
defined in section 103 of the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1331.

Nonattainment area means, for any
air pollutant, an area which is shown by
monitored data or which is calculated
by air quality modeling (or other
methods determined by the
Administrator of EPA to be reliable) to
exceed any primary or secondary
ambient air quality standard established
by EPA.

Nonsensitive reservoir means a
reservoir in which ultimate recovery is
not decreased by high reservoir
production rates.

Of archaeological interest means
capable of providing scientific or
humanistic understanding of past
human behavior, cultural adaptation,
and related topics through the
application of scientific or scholarly
techniques, such as controlled
observation, contextual measurement,
controlled collection, analysis,
interpretation, and explanation.

Oil reservoir means a reservoir that
contains hydrocarbons predominantly
in a liquid (single-phase) state.

Oil reservoir with an associated gas
cap means a reservoir that contains
hydrocarbons in both a liquid and
gaseous (two-phase) state.

Oil-well completion means a well
completed in an oil reservoir or in the
oil accumulation of an oil reservoir with
an associated gas cap.

Operating rights means any interest
held in a lease with right to explore for,
develop, and produce leased substances.
Any assignment or transfer of operating
rights may specify the depth of the
borehole down to which the operating
rights extend.

Operator means the person the
lessee(s) designates as having control or
management of operations on the leased
area or a portion thereof.

Outer Continental Shelf (OCS) means
all submerged lands lying seaward and
outside of the area of lands beneath
navigable waters as defined in section 2
of the Submerged Lands Act (43 U.S.C.
1301) and of which the subsoil and

seabed appertain to the United States
and are subject to its jurisdiction and
control.

Person includes, in addition to a
natural person, an association, a State,
a political subdivision of a State, or a
private, public, or municipal
corporation.

Pipelines are the piping, risers, and
appurtenances installed for the purpose
of transporting oil, gas, sulphur, and
produced waters.

Processed geological information
means data collected under a permit or
a lease which have been processed.
Processing involves changing the form
of data to facilitate interpretation.
Processing operations may include, but
are not limited to, applying corrections
for known perturbing causes,
rearranging or filtering data, and
combining or transforming data
elements. Reprocessing operations may
include varying identified parameters
for the detailed study of a specific
problem area.

Producing in paying quantities means
that a well is able to produce oil, gas,
or both in a cost-effective manner. This
means that the production quantities
must yield a greater return than the total
costs, including well-completion costs,
of producing the hydrocarbons at the
wellhead.

Production means those activities
which take place after the successful
completion of any means for the
removal of minerals, including such
removal, field operations, transfer of
minerals to shore, operation monitoring,
maintenance, and work-over operations.

Projected emissions means emissions,
either controlled or uncontrolled, from
a source or sources.

Regional Director means the MMS
officer with responsibility and authority
for a Region within MMS.

Regional Supervisor means the MMS
officer with responsibility and authority
for operations or other designated
program functions within an MMS
Region.

Right-of-use means any authorization
to use OCS lands issued under this part.

Right-of-way pipelines are those
pipelines which: (1) Are contained
within the boundaries of a single lease
or unitized leases but are not owned and
operated by a lessee or operator of that
lease or unit, (2) are contained within
the boundaries of contiguous (not
cornering) leases which do not have a
common lessee or operator, (3) are
contained within the boundaries of
contiguous (not cornering) leases which
have a common lessee or operator but
are not owned and operated by that
common lessee or operator, or (4) are

contained within a block(s) which is
unleased.

Routine operations, for the purposes
of subpart F, means any of the following
operations conducted on a well with the
tree installed:

(1) Cutting paraffin;

(2) Removing and setting pump-
through-type tubing plugs, gas-lift
valves, and subsurface safety valves
which can be removed by wireline
operations;

(3) Bailing sand;

(4) Pressure surveys;

(5) Swabbing;

(6) Scale or corrosion treatment;

(7) Caliper and gauge surveys;

(8) Corrosion inhibitor treatment;

(9) Removing or replacing subsurface
pumps;

(10) Through-tubing logging
(diagnostics);

(11) Wireline fishing;

(12) Setting and retrieving other
subsurface flow-control devices; and

(13) Acid treatments.

Sensitive reservoir means a reservoir
in which high reservoir production rates
will decrease ultimate recovery.
Initially, all oil reservoirs with an
associated gas cap are classified as
sensitive.

Significant archaeological resource
means those archaeological resources
that meet the criteria of significance for
eligibility to the National Register of
Historic Places as defined in 36 CFR
60.4.

Suspension means a granted or
directed deferral of the requirement to
produce (Suspension of Production
(SOP)) or to conduct leaseholding
operations (Suspension of Operations
(SO0)).

Waste of oil, gas, or sulphur means:

(1) The physical waste of ail, gas, or
sulphur;

(2) The inefficient, excessive, or
improper use, or the unnecessary
dissipation, of reservoir energy;

(3) The locating, spacing, drilling,
equipping, operating, or producing of
any oil, gas, or sulphur well(s) in a
manner which causes or tends to cause
a reduction in the quantity of oil, gas,
or sulphur ultimately recoverable under
prudent and proper operations or which
causes or tends to cause unnecessary or
excessive surface loss or destruction of
oil or gas; or

(4) The inefficient storage of oil.

Well-completion operations means the
work conducted to establish production
from a well after the production-casing
string has been set, cemented, and
pressure-tested.

Well-control fluid means drilling
mud, completion fluid, or workover
fluid as appropriate to the particular
operation being conducted.
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Workover operations means the work
conducted on wells after the initial
well-completion operation for the
purpose of maintaining or restoring the
productivity of a well.

You means the Lessee, right-of-way
holder, or person acting on behalf of a
lessee or a right-of-way holder.

Performance Standards

§250.3 Under what standards will the
Director regulate lease operations?

The Director will regulate all
operations under a lease, right-of-use
and easement, or right-of-way to:

(a) Promote orderly exploration,
development, and production of mineral
resources;

(b) Prevent damage to or waste of any
natural resource, life, property, or the
environment; and

(c) Cooperate and consult with
affected States, local governments, other
interested parties, and relevant Federal
agencies.

§250.4 What measures must | take to
protect health, safety, property, and the
environment?

(a) You must protect health, safety,
property, and the environment by:

(1) Performing all operations in a safe
and workmanlike manner; and

(2) Maintaining all equipment in a
safe condition.

(b) You must immediately take all
necessary precautions to control,
remove, or otherwise correct any
hazardous oil and gas accumulation or
other health, safety, or fire hazard.

§250.5 What standards must crane
operations meet?

To ensure the safety of facility
operations, you must meet the
requirements of paragraph (a) of this
section. If your facility is located in the
Pacific OCS Region, you must also meet
the requirements of paragraph (b) of this
section.

(a) In all cases, you must:

(1) Operate and maintain cranes
installed on fixed platforms according to
the American Petroleum Institute (API)
Recommended Practice (RP) for
Operation and Maintenance of Offshore
Cranes (APl RP 2D), and

(2) Keep records of inspection, testing
and maintenance, and crane operator
qualifications according to the
provisions of API RP 2D at your field
office nearest the OCS facility for a
period of 2 years.

(b) This paragraph applies if your
facility is located in the Pacific OCS
region. You may use other power-
operated load-handling equipment
(such as air hoists or jib cranes) that has
lower capacities and is generally used

for smaller loads than pedestal-mounted
revolving cranes. In this case, you must
use such equipment according to
specific sections of APl RP 2D as
follows:

(1) Subsection 3.2 for Handling the
Load;

(2) Section 4 for Inspection, Testing
and Maintenance (with the exception of
4.2.3, Load Test and 4.5, Crane
Rerating); and

(3) Section 5 for Wire Rope and Sling
Inspection, Requirement and
Maintenance.

§250.6 What must a welding, burning, and
hot tapping practices and procedures plan
contain?

In this section, welding and burning
include arc or fuel-gas welding and arc
or fuel-gas (acetylene or other gas)
cutting. The term welding includes
welding, burning, and hot tapping
activities.

(a) You must submit a Welding,
Burning, and Hot Tapping Safe Practices
and Procedures Plan to the District
Supervisor before you begin drilling or
production activities on a lease. You
may not begin welding activities until
the District Supervisor has approved
your plan. A copy of the plan and its
approval letter must be available at the
facility for the life of the facility
(platform or drilling rig).

(b) Your plan must include the
following:

(1) Standards or requirements for
qualifying personnel who conduct
welding activities;

(2) Methods to ensure that only
qualified personnel will conduct
welding activities;

(3) Practices and procedures for safe
welding. Practices and procedures must
address:

(i) Welding in designated safe areas;

(i) Welding in undesignated areas,
including well bays;

(iii) Fire watches; and

(iv) Maintenance of welding
equipment.

(4) Drawings showing any designated
safe-welding areas; and

(5) Methods, practices and procedures
to preclude spark producing activities
(i.e., grinding, abrasive blasting/cutting
and arc-welding) from becoming a
source of ignition in hazardous
locations.

(c) A welding supervisor or a
designated person in charge must be
thoroughly familiar with your welding
plan. This person must ensure that each
welder is properly qualified according
to the welding plan. This person also
must inspect all welding equipment
before welding.

(d) Your welding equipment must
meet the following requirements:

(1) All engine-driven welding
equipment must be equipped with spark
arrestors and drip pans;

(2) Welding leads must be completely
insulated and in good condition;

(3) Hoses must be leak free and
equipped with proper fittings, gauges,
and regulators; and

(4) Oxygen and fuel gas bottles must
be secured in a safe place.

(e) Before you weld, you must move
any equipment containing hydrocarbons
or other flammable substances at least
35 feet horizontally from the work site.
You must move similar equipment
located on lower decks at least 35 feet
from the point of impact where slag,
sparks, or other burning materials could
fall. If moving this equipment is
impractical, you must protect that
equipment with flame-proofed covers,
shield it with metal or fire-resistant
guards or curtains, or render the
flammable substances inert.

(f) While you weld, you must monitor
all water-discharge-point sources from
hydrocarbon-handling vessels. If a
discharge of flammable fluids occurs,
you must stop welding.

(9) If you cannot weld in an approved
safe-welding area, you must meet the
following requirements:

(1) You may not begin welding until
the designated person-in-charge has
authorized in writing that it is safe to
proceed with the welding activity.
Before beginning welding, the
designated person-in-charge and the
welder(s) must inspect the work area
and areas below the work area for
potential fire and explosion hazards.

(2) During welding, the person-in-
charge must designate one or more
persons as a fire watch. These persons
must have no other duties while actual
welding is in progress. The fire watch
must have usable firefighting
equipment. The fire watch must remain
on duty for 30 minutes after welding
activities end. If welding occurs in an
area not equipped with a gas detector,
the fire watch also must maintain a
continuous surveillance during the
welding and burning operation, with a
portable gas detector.

(3) You may not weld piping,
containers, tanks, or other vessels that
have contained a flammable substance
unless you have rendered the contents
inert and the designated person-in-
charge has determined it is safe to weld.
This does not apply to approved hot
taps.

(4) You may not weld in, or within 10
feet of, a well-bay or production area
unless you have shut in all producing
wells in that area.

(5) You may not weld while you drill,
complete, workover, or conduct
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wireline operations unless the fluids in
the well are noncombustible and you
have precluded the entry of formation
hydrocarbons into the wellbore. This
does not apply to welding in an
approved safe-welding area.

§250.7 What requirements apply to
electrical equipment?

The requirements in this section
apply to all electrical equipment on all
platforms, artificial islands, fixed
structures, and their facilities.

(a) You must classify all areas in
accordance with API RP 500,
Recommended Practice for
Classification of Locations for Electrical
Installations at Petroleum Facilities.

(b) You must use trained and
experienced personnel to maintain your
electrical systems. They must have
expertise in area classification,
distribution system, performance
characteristics and operation of
electrical equipment, and associated
hazards.

(c) You must install all electrical
systems in accordance with APl RP 14F,
Recommended Practice for Design and
Installation of Electrical Systems for
Offshore Production Platforms. You do
not have to comply with Sections 7.4,
Emergency Lighting, and 9.4, Aids to
Navigation Equipment.

(d) You must use a low-tension
ignition system on each engine that has
electric ignition. You must design and
maintain the ignition system to
minimize the release of electrical
energy.

§250.8 When must | use best available
and safest technologies (BAST)?

(a) You must use BAST on all new
exploration, development, and
production operations.

(b) You must use BAST on existing
operations to avoid failure of equipment
that would have a significant effect on
safety, health, or the environment if the
Director determines that:

(1) Using BAST is economically
feasible; and

(2) The benefits of using BAST
outweigh the costs.

(c) If you comply with the
requirements of this part, MMS will
consider you to be using BAST.

(d) MMS will analyze specific
equipment and procedures or systems
not covered by standards, codes, or
practices to determine if their failure
would have a significant effect on
safety, health, or the environment. If
MMS identifies significant effects on
safety, health, and the environment, the
Regional Supervisor may direct you to
submit on a case-by-case basis the
following analysis:

(1) Information necessary to indicate
the use of BAST;

(2) Alternatives you are considering to
the specific equipment or procedures;

(3) The rationale as to why you chose
one safe alternative technology instead
of another; and

(4) A discussion of the costs involved
in the use of alternate technologies and
the incremental benefits to be gained.

§250.9 How do | determine well
producibility?

To determine whether a well is
capable of producing in paying
guantities, submit a written request to
the District Supervisor. You must then
meet the criteria in paragraphs (a) and
(b) of this section. Once a lease has a
well that MMS determines is capable of
producing in paying quantities, no
further determination of well
producibility will be made on the lease.
A determination of well producibility
invokes minimum royalty status on the
lease as provided in 30 CFR 202.53. If
your well is located in the Gulf of
Mexico (GOM), you must also meet the
requirements of paragraph (c) of this
section.

(a) You must give the District
Supervisor a reasonable opportunity to
witness each test that you conduct
under paragraph (b) of this section. In
lieu of witnessing a test, MMS will
accept test data with your affidavit, or
third-party test data, but you must
receive the District Supervisor’s
approval for this arrangement before the
test.

(b) You must conduct:

(1) A production test for oil wells that
lasts at least 2 hours after flow
stabilizes; and

(2) Either:

(i) A deliverability test for gas wells
that lasts at least 2 hours after flow
stabilizes, or

(ii) A four-point back pressure test.

(c) As evidence that a well in the
GOM is capable of producing oil or gas
in paying quantities, the GOM OCS
Region will also consider the collective
results of the following log, core
analyses, and test criteria:

(1) Resistivity or induction electric log
of the well showing a minimum of 15
feet of producible sand in one section.
The producible section must not
include any interval which appears to
be water saturated. All of the sections
you count as producible must exhibit:

(i) Electrical spontaneous potential
exceeding 20-negative millivolts beyond
the shale base line; or

(if) Gamma ray log deflection of at
least 70 percent of the maximum gamma
ray deflection in the nearest clean
water-bearing sand—if mud conditions

prevent a 20-negative millivolt reading
beyond the shale base line; and

(iif) A minimum true resistivity ratio
of the producible section to the nearest
clean water-bearing sand of at least 5:1.

(2) A log indicating sufficient porosity
in the producible section.

(3) Sidewall cores and core analyses
which indicate that the section is
capable of producing oil or gas or
evidence that an attempt was made to
obtain such cores.

(4) A wireline formation test and/or
mud-logging analysis which indicates
that the section is capable of producing
oil or gas.

§250.10 Under what conditions will MMS
approve reinjection and subsurface gas
storage?

(a) The Regional Supervisor may
authorize you to reinject gas on the OCS
to promote conservation of natural
resources and to prevent waste. To
receive MMS approval for reinjection,
you must:

(1) Show that the reinjection will not
result in undue interference with
operations under existing leases; and

(2) Submit a written application to the
Regional Supervisor for reinjection of
gas.

(b) The Regional Supervisor will
approve gas reinjection applications
that:

(1) Enhance recovery projects;

(2) Prevent flaring of casinghead gas;
or

(3) Implement other conservation
measures approved by the Regional
Supervisor.

(c) The Regional Supervisor may
authorize subsurface storage of gas on
the OCS for later commercial benefit. To
receive MMS approval you must:

(1) Show that the subsurface storage
of gas will not result in undue
interference with operations under
existing leases; and

(2) Sign a storage agreement which
includes the required payment amount
of a storage fee or rental.

(d) MMS may approve reinjection or
storage of gas for locations on- or off-
lease.

(1) If you produce gas from an OCS
lease and store it in a reservoir on the
lease or unit, you are not required to pay
royalty until you remove or sell the gas
from the storage reservoir.

(2) If you produce gas from an OCS
lease and treat it at an off-lease or off-
unit location, you must pay royalties
when the gas is first produced.

(3) A reservoir on- or off-lease may
contain both reinjected or stored gas and
gas original to the reservoir. In this case,
when you produce gas from the
reservoir you must use an MMS-
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approved formula to determine the
amounts of injected or stored gas and
gas original to the reservoir.

(e) Using a lease area for subsurface
storage of gas, does not affect the
continuance or expiration of the lease.

(f) You may not store gas on unleased
lands unless the Regional Supervisor
has approved a right-of-use and
easement for that purpose, under
§250.18.

(9) To receive the Regional
Supervisor’s approval of your request to
reinject gas into the cap rock of a salt
dome containing a sulphur deposit, you
must show that the injection:

(1) Is necessary to recover oil and gas
contained in the cap rock; and

(2) Will not significantly increase
potential hazards to present or future
sulphur mining operations.

Inspection of Operations

§250.11 How often does MMS conduct
inspections?

(a) To ensure that you are conducting
operations in accordance with the Act,
the regulations in this part, the lease or
right-of-way, and other applicable laws
and regulations, MMS will inspect your
OCS facilities, including those facilities
under jurisdiction of other Federal
agencies that MMS inspects by
agreement.

(1) MMS conducts a scheduled onsite
inspection of each offshore facility that
is subject to environmental or safety
regulations under the Act at least once
a year. The inspection determines
whether environmental protection and
safety equipment designed to prevent or
ameliorate blowouts, fires, spillages, or
other major accidents has been installed
and is operating properly.

(2) MMS may also conduct periodic
onsite inspection of any of your
facilities without advance notice.

(b) When MMS conducts an
inspection, you must provide:

(1) Access to all platforms, artificial
islands, and other installations located
on your leases or associated with your
lease, right of easement, or right of way;
and

(2) The use of helicopter landing sites
and refueling facilities for helicopters
used by MMS for regulating offshore
operations.

(c) You must make available at all
reasonable times for MMS inspection:

(1) The area covered under a lease,
easement, right-of-way, or permit;

(2) All improvements, structures, and
fixtures on these areas; and

(3) All records of design, construction,
operation, maintenance, repairs, or
investigations on or related to the area.

(d) Upon request, MMS will
reimburse you for food, quarters, and

transportation that you provide for
MMS representatives while they inspect
lease facilities and operations. You must
send MMS your reimbursement request
within 90 days of the inspection.

Disqualification and Appeals

§250.12 Under what conditions will MMS
disqualify an operator or lessee?

MMS may disqualify an operator or
lessee from acquiring any new
leaseholdings or lease assignments, or
disapprove or revoke your designation
as operator, if your operating
performance is unacceptable. In making
this determination, MMS will consider,
individually or collectively:

(a) Accidents and their nature;

(b) Pollution events, environmental
damages and their nature;

(c) Incidents of non-compliance;

(d) Civil penalties;

(e) Failure to adhere to OCS lease
obligations; or

(f) Any other relevant factors.

§250.13 How can | appeal a decision made
under MMS regulations?

You may appeal orders or decisions
issued under MMS regulations in
subchapter B (parts 250 to 282) in
accordance with part 290 of this title.
When you appeal to the Director, you
must continue to follow all
requirements for compliance with the
order or decision you appealed, unless
the Secretary of the Interior (Secretary)
or the Secretary’s designee grants a stay
of the request.

Special Types of Approvals

§250.14 Under what conditions will MMS
give me an oral approval or an approval for
alternate procedures and/or a departure?

(a) Oral approvals. When you apply
for MMS approval of any activity, MMS
normally gives you a written approval.
However, you may receive oral approval
from MMS under certain circumstances:

(1) MMS may give you oral approval
to an oral request. You must confirm the
oral request by submitting a written
request to MMS within 72 hours of the
oral approval. Oral approvals for gas
flaring do not require a written follow-
up request.

(2) MMS may give you oral approval
to a written application when quick
action is necessary. MMS will follow up
its oral approval to your written
application by forwarding a written
approval to you and will include any
conditions placed on the oral approval.

(3) Requests to, and approvals from,
MMS for gas flaring are always oral. You
are not required to submit a written
request to follow-up your oral request.
However, when you stop the approved
flaring, you must promptly submit a

written letter summarizing the location,
dates and hours, and volumes of liquid
hydrocarbons produced and gas flared
associated with the approved flaring in
accordance with 30 CFR part 250,
subpart K.

(b) Approval for alternate procedures.
You may use alternate procedures or
equipment as follows:

(1) You may use new or alternate
procedures or equipment, not covered
in this part, if they provide a level of
protection to the environment and
ensure a measure of safety that is equal
to or surpasses the current MMS
requirements.

(2) Before using the new or alternate
technique or equipment, you must have
written approval from the District or
Regional Supervisor, as appropriate.

(3) To receive MMS approval, you
must either submit information or give
an oral presentation to the District or
Regional Supervisor, as appropriate,
describing the site-specific
application(s), performance
characteristics, and safety features of the
proposed procedure. The District or
Regional Supervisor will respond to
each proposal in writing.

(c) Approval for departures. If certain
aspects of your proposed procedure or
equipment deviate from or are not
covered by MMS regulations, MMS may
prescribe or approve exceptions from
the operating requirements of this part.

§250.15 How do | designate an operator
and local agent?

(a) You must provide the Regional
Supervisor an executed Designation of
Operator form unless you are the only
lessee and are the only person
conducting lease operations. When
there is more than one lessee then the
Regional Supervisor must receive and
approve the Designation of Operator
form from each lessee before the
designated operator may commence
operations on the leasehold.

(1) This designation is authority for
the designated operator to act on your
behalf and to fulfill your obligations
under the Act, the lease, and the
regulations in this part.

(2) When you are no longer the
designated operator, you must
immediately provide in writing the
termination of your Designation of
Operator to the Regional Supervisor. If
you are also a designated royalty payor
and will not continue to be in the
future, you must also notify the Royalty
Management Program of the termination
of your Designation of Operator.

(3) When a Designation of Operator
terminates, the Regional Supervisor
must approve a new designated operator



Federal Register/Vol. 63, No. 30/Friday, February 13,

1998 /Proposed Rules

7345

under this paragraph before operator
may continue.

(4) If your Designation of Operator is
terminated, or a controversy develops
between you and your designated
operator, you and your designated
operator must protect the lessor’s
interests.

(5) You, or your designated operator,
must immediately provide the Regional
Supervisor a written notification of any
change of address.

(b) When you are not the sole lessee,
you and your co-lessee(s) are jointly and
severally responsible for fulfilling your
obligations under the provisions of this
subchapter, unless otherwise provided
in the regulations in this subchapter.
Should your designated operator fail to
fulfill any of your obligations under this
subchapter, the Regional Supervisor
may require you or any or all of your co-
lessee(s) to fulfill those obligations or
other operational obligations under the
Act, the lease, or the regulations in this
subchapter.

(c) You or your designated operator
may designate for the Regional
Supervisor’s approval, or the Regional
Director may require you to designate, a
local agent empowered to: receive
notices, submit requests, applications,
notices, or supplemental information; or
fulfill your obligations under the Act,
the lease, or the regulations in this part.

(d) Whenever the regulations in 30
CFR parts 250 to 282 require the lessee
to meet a requirement or perform an
action, the lessee, operator (if one has
been designated), and the person
actually performing the activity to
which the requirement applies are
jointly and severally responsible for
compliance with the regulation.

Naming and Identifying Platforms and
Wells

§250.16 How do | name platforms and
wells?

(a) In the Gulf of Mexico Region: (1)
Assign each platform a letter
designation. For example, A, B, CA, or
CB.

(i) After a platform is installed,
rename each well that was drilled
through a template and was assigned a
number. Use a letter and number
designation. For example, rename Well
No. 1: A-1, B-1, or C-1; and

(ii) When you have more than one
platform in a field (excluding
complexes), include the designations for
the field and use a different letter
designation for each platform. For
example, EC 221-A, EC 222-B, EC 223-
C.

(2) In naming multiple well caissons,
you must assign a letter designation.

(3) In naming single well caissons,
you must use certain criteria as follows:
(i) For single well caissons that are

not attached to a platform with a
walkway, use the well designation. For
example, Well No. 1;

(ii) For single well caissons that are
attached to a platform with a walkway,
use the same designation as the
platform. For example, rename Well
No.10 as A-10; and

(iii) For single well caissons with
production equipment, use a letter
designation. For example, Well No. 1 as
A-1.

(b) In the Pacific Region, platforms are
assigned a name designation.

(c) In the Alaska Region, platforms
will be named and identified in
accordance with the Regional Director’s
directions.

§250.17 What identification signs must |
display?

(a) You must identify all platforms,
structures, artificial islands, and mobile
drilling units with a sign.

(1) You must display an identification
sign that can be viewed from the
waterline on at least one side of the
platform. The sign must use at least 3-
inch letters and figures.

(2) When helicopter landing facilities
are present, you must display an
additional identification sign that is
visible from the air. The sign must use
at least 12-inch letters and figures, and
must also display the weight capacity of
the helipad. If this sign is visible to both
helicopter and boat traffic, then the sign
in paragraph (a)(1) of this section is not
required.

(3) Your identification sign must:

(i) List the name of the lessee or
designated operator;

(ii) In the GOM OCS Region, list the
area designation or abbreviation and the
block number of the platform location as
depicted on OCS Official Protraction
Diagrams or leasing maps;

(iii) In the Pacific OCS Region, list the
lease number on which the facility is
located; and

(iv) List the name of the platform,
structure, artificial island, or mobile
drilling unit.

(b) You must identify singly
completed wells and multiple
completions as follows:

(1) For each singly completed well,
list the lease number and well number
on the wellhead or on a sign affixed to
the wellhead;

(2) For wells with multiple
completions, identify each completion
individually at the wellhead; and

(3) For subsea wellheads, affix the
required sign on the flowline that
connects to the pipeline that connects to

the subsea well at a convenient location
on the receiving platform.

(c) Each identifying sign must be
visible to approaching traffic and
maintained in a legible condition.

Right-of-Use and Easement

§250.18 When will MMS grant a right-of-
use and easement?

(a) Granting a right-of-use and
easement. In addition to the rights and
privileges granted to you under a lease
issued or maintained under the Act,
MMS may grant you a right-of-use and
easement on the OCS if you meet these
requirements:

(1) You must need the right-of-use
and easement to construct and maintain
off the lease platforms, artificial islands,
and installations and other devices that
are:

(i) Permanently or temporarily
attached to the seabed; and

(ii) Used for conducting exploration,
development, and production activities
or other operations on your lease;

(2) You must exercise the right-of-use
and easement in accordance with the
provisions of this part;

(3) If you apply for a right-of-use and
easement on a leased area, you must
notify the lessee and give her/him an
opportunity to comment on your
application; and

(4) You must receive MMS approval
for all platforms, artificial islands, and
installations and other devices
permanently or temporarily attached to
the seabed.

(b) Continuation of the right beyond
lease termination.

If your right-of-use and easement is on
a lease, you may continue to exercise
the right-of-use after the lease on which
it is situated terminates. You must only
use the right-of-use and easement for the
purpose that the grant specifies. All
future lessees of that portion of the OCS
on which your right-of-use and
easement is situated must continue to
provide you the right-of-use and
easement for the purpose that the grant
specifies.

(c) Granting a right-of-use and
easement to adjacent State lessee. MMS
may grant a lessee of a State lease
located adjacent to the OCS a right-of-
use and easement on the OCS. MMS
will require you to pay an application
fee (see (c)(4)(i)) to reimburse us for our
costs of processing your application.
The Independent Offices
Appropriations Act (31 U.S.C. 9701),
Office of Management and Budget
(OMB) Circular A-25, and the Omnibus
Appropriations Bill (Pub. L. 104-133,
110 Stat. 1321, April 26, 1996) require
us to collect these fees. MMS will
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specify the fee and rental payment
amounts (under paragraph (c)(3)) of this
section in notices to State lessees.

(1) MMS will only grant a right-of-use
and easement under this paragraph to
enable a State lessee to conduct and
maintain a device that is permanently or
temporarily attached to the seabed (i.e.,
a platform, artificial island, or
installation). The lessee must use the
device to explore for, develop, and
produce oil and gas from the adjacent
State lease and for other operations that
are related to these activities.

(2) A right-of-use and easement
granted under this section is subject to
the regulations of this part and any
terms and conditions that the Regional
Director prescribes.

(3) For the whole or fraction of the
first calendar year, and annually after
that, you must pay to MMS, in advance,
an annual rental payment in an amount
MMS will establish in accordance with
the statutes and OMB Circular A-25,
referenced in paragraph (c) of this
section.

(4) When you apply for a right-of-use
and easement, you must pay:

(i) A non-refundable filing fee; and

(ii) The first year’s rental according to
paragraph (c)(3) of this section.

(5) With your application, you must
describe the proposed use giving:

(i) Details of the proposed uses and
activities including access needs and
special rights-of-use that you may need;

(ii) A description of all facilities for
which you are seeking authorization;

(iii) A map or plat describing primary
and alternate project locations; and

(iv) A schedule for constructing any
new facilities, drilling or completing
any wells, anticipated production rates,
and productive life of existing
production facilities.

(6) Before MMS issues you a right-of-
use and easement on the OCS, you must
furnish the Regional Director a surety
bond in the amount of $500,000. The
Regional Director may require
additional security from you (i.e.,
security over and above the prescribed
$500,000) to cover additional costs and
liabilities for regulatory compliance.
This additional surety:

(i) Must be in the form of a
supplemental bond or bonds meeting
the requirements of § 256.54 or an
increase in the amount of coverage of an
existing surety bond; and

(ii) Covers additional costs and
liabilities for regulatory compliance,
including well abandonment, platform
and structure removal, and site
clearance from the seafloor of the right-
of-use and easement.

Suspensions

§250.19 Under what conditions can
operations or production be suspended?

(a) You may request approval of a
suspension, or the Regional Supervisor
may direct a suspension (Directed
Suspension), for all or any part of a
lease. Depending on the nature of the
suspended activity, suspensions are
labeled either Suspensions of
Operations (SOO) or Suspensions of
Production (SOP).

(b) A suspension may extend the term
of a lease (see 30 CFR 250.23). The
extension is equal to the length of time
the suspension is in effect, except as
provided in paragraph (c).

(c) A Directed Suspension does not
extend the term of a lease when the
Regional Supervisor direct a suspension
because of:

(1) Gross negligence; or

(2) A willful violation of a provision
of the lease or governing statutes and
regulations.

(d) MMS may issue suspensions for a
period of up to 5 years. The Regional
Supervisor will set the length of the
suspension based on the conditions of
the individual case involved. MMS may
grant consecutive suspensions.

(e) SOO’s end automatically when the
suspended operation commences.

(f) SOP’s end automatically when
production begins.

(9) A Directed Suspension normally
terminates as specified in the letter
directing the suspension.

(h) MMS may terminate any
suspension when the Regional
Supervisor determines the
circumstances that justified the
suspension no longer exist or that other
lease conditions warrant termination.
The Regional Supervisor will notify you
of the reasons for termination and the
effective date.

(i) You must submit your request for
a suspension to the Regional Supervisor
before the 180th day after you stop
operations (see 30 CFR 250.23). MMS
must receive the request before the lease
term ends. The request must include:

(1) The justification for the
suspension including the length of
suspended period requested; and

(2) A schedule of work leading to the
commencement or restoration of the
suspended activity.

(j) The Regional Supervisor may grant
or direct a suspension under any of the
following circumstances:

(1) When necessary to comply with
judicial or Congressional decrees
prohibiting any activity or the
permitting of those activities. The
effective date of the suspension will be
the effective date required by the action
of the court or Congress;

(2) When activities pose a threat of
serious, irreparable, or immediate harm.
This would include damage to life
(including fish and other aquatic life),
property, any mineral deposit, or the
marine, coastal, or human environment.
MMS may require you to do a site-
specific study (see §250.19 (0)(1));

(3) When necessary for the
installation of safety or environmental
protection equipment;

(4) When necessary to carry out the
requirements of the National
Environmental Policy Act or to conduct
an environmental analysis; or

(5) When necessary to allow for
inordinate delays encountered in
obtaining required permits or consents,
including administrative or judicial
challenges or appeals.

(k) The Regional Supervisor may
direct a suspension when:

(1) You failed to comply with an
applicable law, regulation, order, or
provision of a lease or permit; or

(2) The suspension is in the interest
of national security or defense.

(I) The Regional Supervisor may grant
or direct an SOP when: the suspension
is in the national interest; you have
exercised diligence in pursuing
production; the lease was drilled and a
well was determined to be producible in
accordance with 30 CFR 250.9 or
250.253; and it is necessary because the
suspension will meet one of the
following criteria:

() 1t will facilitate the proper
development of a lease, including
allowing you reasonable time to
construct and install production
facilities;

(2) 1t will allow you time to obtain
adequate transportation facilities;

(3) It will allow you a reasonable
amount of time to enter a sales contract
for oil, gas, or sulphur. You must show
that you are making a good faith effort
to enter into the contract(s);

(4) It will avoid premature
abandonment of a producing well(s);

(5) 1t will allow you to develop
marginal reserves that would otherwise
not be developed. You must provide a
schedule of work commitments, with
specific measurable milestones, which
would lead to development; or

(6) 1t will allow you reasonable time
to acquire, properly process/reprocess,
and evaluate geophysical data or
information. You must demonstrate a
commitment to developing the lease,
and the evaluation program must be
designed to efficiently select a location
for additional development wells, assist
in siting development facilities, or
locate an additional well needed to
properly size production facilities.
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(m) The Regional Supervisor may
grant an SOO when necessary to allow
you reasonable time to commence
drilling or other operations when your
good-faith efforts are prevented by
reasons beyond your control, such as
unexpected weather, unavoidable
accidents, or drilling rig delays.

(n) A directed suspension may affect
the payment of rental or royalties for the
lease as provided in §218.154.

(o) If MMS grants or directs a
suspension under paragraph (j)(2) of this
section, the Regional Supervisor may
require you to:

(1) Conduct a site-specific study(s);

(2) Submit a revised EP (including
any required mitigating measures);

(3) Submit a revised DPP (including
any required mitigating measures); or

(4) Submit a revised Development
Operations Coordination Document
according to § 250.34.

(p) The Regional Supervisor must
approve or prescribe the scope for any
site-specific study that you perform
under §250.19 (0)(1).

(1) The study must evaluate the cause
of the hazard, the potential damage, and
the available mitigation measures.

(2) You must pay for the study unless
you request, and the Regional
Supervisor agrees to arrange, payment
by another party.

(3) You must furnish copies and
results of the study to the Regional
Supervisor.

(4) MMS will make the results
available to other interested parties and
to the public.

TABLE—ACCIDENT REPORTING

(5) The Regional Supervisor will use
the results of the study and any other
information that becomes available:

(i) To decide if the suspension can be
lifted.

(ii) To determine any actions that you
must take to mitigate or avoid any
damage to the environment, life, or
property.

Reporting Requirements

§250.20 What accident reports and
evacuation statistics must | submit?

(a) Accident reports. You must report
accidents in accordance with the
accident reporting table in this section.
Copies of written company reports may
be submitted to fulfill these
requirements.

Type of accident

Reporting requirement

Major accidents, including fires, are those which cause (1) any death or
serious injury resulting in substantial impairment of any bodily unit or
function, or (2) property or equipment damage costing more than

1. In the case of death or fire, orally notify the District Supervisor im-
mediately. Otherwise, orally notify the District Supervisor within 24
hours.

$25,000..

Reportable accidents include (1) all other fires, (2) injuries requiring
more than first aid treatment and which prevent the performance of
normal work duties, or (3) property or equipment damage costing
less than $25,000 and which impairs safety systems.

All explosions and blowouts connected with any activities or operations

on a lease.

Oil spills

information.

information.

2. Follow up with a preliminary written report within 10 days.

3. Submit a final written report in 45 days.

4. In all written reports, differentiate, to the extent practicable, between
factual and conjectural or interpretive information.

1. Notify the District Supervisor within 72 hours.

2. Follow up with a written report within 10 days. To the extent prac-
ticable, differentiate between factual and conjectural or interpretive

1. Orally notify the District Supervisor immediately.

2. Follow up with a written report within 10 days. To the extent prac-
ticable, differentiate between factual and conjectural or interpretive

Report all spills of oil in accordance with 30 CFR part 254.

(1) If you hold an easement, right-of-
way, or other permit, you must comply
with paragraph (a) of this section by
notifying and reporting to the Regional
Supervisor any accidents occurring on
the area covered by the easement, right-
of-way, or other permit.

(2) Investigations that MMS conducts
under the authority of sections 22(d) (1)
and (2) of the Act 43 U.S.C. 1348 d(1)
and (2), are fact-finding proceedings
with no adverse parties. The purpose of
the investigation is to prepare a public
report that determines the cause or
causes of the accident. The
investigations may involve panel
meetings conducted by a chairperson
appointed by MMS. The following
requirements must be met for any panel
meetings involving persons giving
testimony:

(i) A person giving testimony may
have legal and/or other representative(s)

present to provide advice or counsel
while the person is giving testimony.
The chairperson may require a verbatim
transcript to be made of all oral
testimony. The chairperson also may
accept a sworn written statement in lieu
of oral testimony.

(ii) Only panel members, panel legal
advisors, and panel experts may address
questions to any person giving
testimony.

(iiif) The chairperson may issue
subpoenas to persons to appear and
provide testimony at a panel meeting. A
subpoena may not require a person to
attend a panel meeting held at a location
more than 100 miles from where a
subpoena is served.

(iv) Any person giving testimony is
entitled to request compensation for
mileage and fees for service within 90
days after the panel meeting. The
compensated expenses must be similar

to mileage and fees for service that are
permitted to be compensated by U. S.
District Courts.

(b) Evacuation statistics for natural
occurrences. You must submit
evacuation statistics to the Regional
Supervisor for a natural occurrence such
as an earthquake or hurricane. MMS
will notify local and national authorities
and the public, as appropriate. You
must:

(1) Submit the statistics by telefax or
E-mail as soon as possible when
evacuation occurs;

(2) Submit statistics on a daily basis
no later than 11 a.m. during the period
of shut-in and evacuation;

(3) Inform MMS when you resume
production; and

(4) Submit statistics either by MMS
district or the total figures for your
operations in the Region.
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§250.21 Reports and investigations of
apparent violations.

Any person may report to MMS an
apparent violation or failure to comply
with any provision of the Act, any
provision of a lease, license, or permit
issued under the Act, or any provision
of any regulation or order issued under
the Act. When MMS receives a report of
an apparent violation, or when an MMS
employee detects an apparent violation,
MMS will investigate in accordance
with its procedures.

§250.22 What archaeological reports and
surveys must | submit?

(a) If it is likely that an archaeological
resource exists in the lease area, the
Regional Director will notify you in
writing. You must include an
archaeological report in the EP or DPP.

(2) If the archaeological report
suggests that an archaeological resource
may be present, you must either:

(i) Locate the site of any operation so
as not to adversely affect the area where
the archaeological resource may be; or

(i) Establish to the satisfaction of the
Regional Director that an archaeological
resource does not exist or will not be
adversely affected by operations. This
requires further archaeological
investigation, conducted by an
archaeologist and a geophysicist, using
survey equipment and techniques the
Regional Director considers appropriate.
You must submit the investigation
report to the Regional Director for
review.

(2) If the Regional Director determines
that an archaeological resource is likely
to be present in the lease area and may
be adversely affected by operations, the
Regional Director will notify you
immediately. You must not take any
action that may adversely affect the
archaeological resource until the
Regional Director has told you how to
protect the resource.

(b) If you discover any archaeological
resource while conducting operations in
the lease area, you must immediately
halt operations within the area of the
discovery and report the discovery to
the Regional Director. If investigations
determine that the resource is
significant, the Regional Director will
tell you how to protect it.

Lease Term Extensions

§250.23 What effect do production,
drilling, or well-reworking have on the lease
term?

(a) Your lease expires at the end of its
primary term unless you are producing
in paying quantities or conducting
drilling or well-reworking operations on
your lease (see 30 CFR part 256). The
objective of the drilling or well-

reworking operations must be to
establish continuous production on the
lease. For purposes of this section, the
term operations means continuous
production, drilling, or well-reworking.

(b)(1) If you stop conducting
operations during the last 180 days of
your primary lease term, your lease will
expire at the end of the primary lease
term unless by the 180th day after you
stop operations you either resume
operations, or MMS receives your
request for an SOO or an SOP that the
Regional Supervisor later grants under
§250.19. If the Regional Supervisor
denies your request for an SOO or an
SOP and you do not resume operations
within 180 days after you stop
operations, your lease expires at the end
of the primary lease term.

(2) If you extend your lease term
under paragraph (b)(1), you must pay
rental for each year or part of the year
during which your lease continues in
force beyond the end of the primary
lease term.

(c) If you stop conducting operations
on a lease that has continued beyond its
primary term, then your lease will
expire unless you resume operations or
receive an SOO or an SOP from the
Regional Supervisor under §250.19
before the end of the 180th day after you
stop operations

(d) You may ask the Regional
Supervisor to allow you more than 180
days to resume operations on a lease
continued beyond its primary term
when operating conditions warrant. The
request must be in writing and explain
the operating conditions that warrant a
longer period. In allowing additional
time, the Regional Supervisor must
determine that the longer period is in
the national interest and that it
conserves resources, prevents waste, or
protects correlative rights.

(e) You must immediately notify
MMS either orally or by fax or E-mail
when you begin operations and follow
up with a written report under
paragraph (f) of this section.

(f) You must submit a report to the
District Supervisor when lease
production is initiated, lease production
ceases, when production resumes before
the end of the 180-day period after
production ceased, and when any
operations occur during the referenced
180-day interval.

(1) The report must contain:

(i) The lease number;

(i) The well number(s) involved; and

(iii) The pertinent dates and a
description of the operation.

(2) You must submit the report within
30 days after production either
commences, resumes, or ceases, as

appropriate, or 30 days after the
leaseholding operation is completed.

(9) You must immediately report to
the District Supervisor if production
does not resume before the end of the
180-day period.

§250.24 Under what circumstances may
MMS cancel my lease with or without
compensation?

If the Secretary cancels your lease
under this part or under part 256, you
are entitled to compensation under
paragraph (d) of this section. Paragraph
(e) of this section gives conditions under
which you will receive no
compensation.

(a) Conditions for canceling a lease
with compensation. The Secretary may
cancel a lease after notice and
opportunity for a hearing when:

(1) Continued activity on the lease,
would probably cause harm or damage
to life (including fish and other aquatic
life), property, other mineral deposits
(in areas leased or not leased), or the
marine, coastal, or human environment;

(2) The threat of harm or damage will
not disappear or decrease to an
acceptable extent within a reasonable
period of time;

(3) The advantages of cancellation
outweigh the advantages of continuing
the lease in force; and

(4) A suspension has been in effect for
at least 5 years, or you request
termination of the suspension and lease
cancellation.

(b) Canceling a lease at the
exploration stage. MMS may not
approve an EP under subpart B of this
part if the Regional Supervisor
determines that the proposed activities
may cause serious harm or damage to
life (including fish and other aquatic
life), property, any mineral deposits, the
national security or defense, or to the
marine, coastal, or human environment.
When you cannot modify the EP to
avoid such conditions and the EP is
subsequently disapproved under the
regulations in subpart B of this part, the
Secretary may cancel the lease if:

(1) The primary lease term has not
expired and exploration has been
prohibited for 5 years following the
disapproval; or

(2) You request cancellation at an
earlier time.

(c) Extending or canceling a lease at
development and production stage. (1)
MMS may extend your lease if you
submit a DPP and the Regional
Supervisor disapproves the plan in
accordance with the regulations in
subpart B of this part. Following the
disapproval:

(i) MMS will allow you to hold the
lease for 5 years maximum,;
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(i) At any time within 5 years after
the disapproval, you may reapply for
approval of the same or a modified plan;
and

(iii) The Regional Supervisor will
approve, disapprove, or require
modification of the plan under
§250.34(l).

(2) If the Regional Supervisor has not
approved a DPP or required you to
submit a DPP for approval or
modification, the Secretary will cancel
the lease:

(i) When the 5-year period described
in paragraph (c)(1) of this section
expires; or

(i) If you request cancellation at an
earlier time.

(d) Amount of compensation for lease
cancellation. When the Secretary
cancels a lease under paragraphs (a), (b),
or (c) of this section, you are entitled to
receive compensation under 43 U.S.C.
1334 (a)(2)(c). You must show the
Director that the amount of
compensation claimed is the lesser of
paragraph (d)(1) or (d)(2) of this section:

(1) The fair value of the cancelled
rights as of the date of cancellation,
taking into account both:

(i) Anticipated revenues from the
lease; and

(ii) Costs reasonably anticipated on
the lease, including:

(A) Costs of compliance with all
applicable regulations and operating
orders; and

(B) Liability for cleanup costs or
damages, or both, in the case of an oil
spill.

(2) The excess, if any, over your
revenues from the lease (plus interest
thereon from the date of receipt to date
of reimbursement) of:

(i) All consideration paid for the
lease; and

(it) All your direct expenditures:

(A) After the issue date of the lease;
and

(B) For exploration or development,
or both, under the lease plus interest on
the consideration under paragraph
(d)(2)(i) of this section and expenditures
under paragraph (d)(2)(ii) from date of
payment to date of reimbursement.

(3) Compensation for leases issued
before September 18, 1978 will be equal
to the amount specified in paragraph

(d)(1).

(e) Canceling a lease without
compensation. You will not receive
compensation from MMS for lease
cancellation if:

(1) MMS disapproves a DPP because
you do not receive concurrence by the
State under section 307(c)(3)(B)(i) or (ii)
of the CZMA, and the Secretary of
Commerce does not make the finding
authorized by section 307(c)(3)(B)(iii) of
the CZMA,;

(2) You do not submit a DPP in
accordance with §250.34 or do not
comply with the approved DPP;

(3) As the lessee of a nonproducing
lease, you fail to comply with the Act,
the lease, or the regulations issued
under the Act, and the default continues
for a period of 30 days after MMS mails
you a notice by overnight mail,

(4) The Regional Supervisor
disapproves a DPP because you fail to
demonstrate compliance with the
requirements of applicable Federal law;
or

(5) The Secretary forfeits or cancels a
producing lease under section (d) of the
Act, 43 U.S.C. 1334(d).

Information: Submission,
Reimbursement For, And Availability
to Public

§250.25 What reporting information and
report forms must | submit?

(a) You must submit required
information as MMS prescribes.

(1) You may obtain copies of forms
from, and submit completed forms to,
the Regional or District Supervisor.

(2) Instead of paper copies of forms
available from the Regional or District
Supervisor, you may use your own
computer generated forms which are
equal in size to MMS'’s forms. The data
on your form must be arranged in a
format identical to the MMS form.

(3) You may submit digital data when
the Region/District is equipped to
accept it.

(b) You must include, for public
information, one copy of any reports
submitted on forms as MMS prescribes.

(1) You must mark it Public
Information.

(2) You must include all required
information except information exempt
from public disclosure under § 250.27 or
otherwise exempt from public
disclosure under law or regulation.

§250.26 When will MMS reimburse me for
reproduction costs?

(@) MMS will reimburse you for
reasonable costs of reproduction when
you submit geological data, geophysical
data, analyzed geological information,
processed geological and geophysical
information, reprocessed geological and
geophysical information, and
interpreted geological and geophysical
information for the Regional Director to
review or select (and whether or not
retained) in accordance with this part if:

(1) MMS receives your request for
reimbursement within 90 days from the
date of delivery and the Regional
Supervisor determines that the
requested reimbursement is proper; and

(2) The cost is at your lowest rate or
at the lowest commercial rate
established in the area, whichever is
less.

(b) MMS wiill reimburse you for the
reasonable processing costs of geological
or geophysical information if:

(1) You processed—at the request of
the Regional Supervisor—the geological
or geophysical information, in a form or
manner other than normally used in
conducting business; or

(2) You collected the information
under a permit that MMS issued you
before October 1, 1985, and the Regional
Supervisor requests the information.

(c) When you request reimbursement,
you must identify reproduction and
processing costs separately from
acquisition costs.

(d) MMS will not reimburse you for
data acquisition costs or for the costs of
analyzing or processing geological
information or interpreting geological or
geophysical information.

§250.27 Data and information to be made
available to the public.

MMS will protect data and
information you submit under this part,
except as described in this section. The
tables in paragraphs (a) and (b) of this
section describe what data and
information will be made available to
the public without the consent of the
lessee and under what circumstances
and in what time period.

(2) MMS will disclose information
collected on MMS forms in accordance
with the following table:

Data that you submit on form

In the following items

Will be released

And

MMS-123, Application for Permit
to Drill.

All entries except items
17, 24, and 25.

At any time ........cccoeeene

The data and information in items 17, 24, and 25
will be released according to paragraph (b) of
this section or when the well goes on production,
whichever is earlier.



7350

Federal Register/Vol. 63, No. 30/Friday, February 13, 1998/Proposed Rules

Data that you submit on form

In the following items

Will be released

And

MMS-124, Sundry Notices and

Reports on Wells.

MMS-125, Well Summary Report

MMS-126, Well Potential Test Re-

All entries except item 36

All entries except items
17, 24, 34, 37, and 46
through 87.

All entries except item

At any time

At any time

When the well goes on

The data and information in item 36 will be re-
leased according to paragraph (b) of this section
or when the well goes on production, whichever
is earlier.

The data and information in the excepted items will
be released according to paragraph (b) of this
section or when the well goes on production,
whichever is earlier. However, items 78 and 85
will not be released when the well goes on pro-
duction unless the period of time in paragraph (b)
of this section has expired.

The data and information in item 101 will be re-

port and Request for Maximum 101. production. leased 2 years after you submit it.
Production Rate (MPR).
MMS-127, Request for Reservoir | All entries except items At any time ........ccceeeeene The data and information in items 124 through 168
Maximum Efficient Rate (MER). 124 through 168. will be released according to the time periods in
paragraph (b) of this section.
MMS-128, Semiannual Well Test | All entries ........c.cccoceveeen. At any time .......cccceeeeeenee
Report.
(b) MMS will disclose information not
collected on MMS forms in accordance
with the following table:
If MMS will release At this time Additional provisions
The Director determines that Geophysical data .................... ANy time. ..o Data and information will be shown only to
data and information are Geological data Reprocessed persons with an interest.
needed to unitize operations G&G information.
on two or more leases, to Interpreted geological & geo-
ensure proper plans of de- physical information.
velopment for competitive Processed geophysical infor-
reservoirs, or to promote mation.
operational safety or protect | Analyzed geological informa-
the environment. tion.
The Director determines that Geophysical data ............c....... ANy tiMe. oo, MMS will release data and information only if

data and information are
needed for specific scientific
or research purposes for the
Government.

Data or information is collected
with high-resolution systems
(e.g., bathymetry, side-scan
sonar, subbottom profiler,
and magnetometer) to com-
ply with safety or environ-
mental protection require-
ments.

Geological data ...........cccverennen
Reprocessed G&G information
Interpreted geological & geo-
physical information.
Processed geophysical infor-
mation.
Analyzed geological informa-
tion.
Geophysical data
Geological data ........c..cccvvernnen
Processed geological & geo-
physical information.
Interpreted G&G information ..

60 days after you submit the
data or information, if the
Regional Supervisor deems
it necessary.

release would further the national interest
without unduly damaging the competitive
position of the lessee.

MMS will release the data and information
earlier than 60 days if the Regional Super-
visor determines it is needed by affected
States to make decisions under subpart B
of this part. The Regional Supervisor will
reconsider earlier release if you satisfy him/
her that it would unduly damage your com-
petitive position.

If

MMS will release

At this time

Additional provisions

Your lease is no longer in ef-
fect.

Your lease is no longer in ef-
fect.

Your lease is still in effect

Geophysical data

Processed geophysical infor-
mation.

Reprocessed G&G information

Interpreted G&G information ..

Geological data ...........ccoeeeeuns

Analyzed geological informa-
tion.

Geophysical data

Processed geophysical infor-
mation.

Reprocessed G&G information

Interpreted G&G information ..

When your lease terminates
or 10 years after the date
you submit the data, which-
ever is earlier.

When your lease terminates ..

2 years after you submit it or
60 days after a lease sale if
any portion of an offered
block is within 50 miles of a
well, whichever is later.

This release time applies only if the provi-
sions in this table governing high resolution
systems and the provisions in §252.7 do
not apply.

This release time applies only if the provi-
sions in this table governing high resolution
systems and the provisions in §252.7 do
not apply.

These release times apply only if the provi-
sions in this table governing high resolution
systems and the provisions in §252.7 do
not apply. If the primary term specified in
the lease is extended under §252.10, the
extension applies to this provision.
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If MMS will release

At this time

Additional provisions

Data is released to the owner
of an adjacent lease under
subpart D of part 250.

Data and information are ob-
tained from beneath un-
leased land as a result of a
well deviation that has not
been approved by the Re-
gional or District Supervisor.

tained.

Directional survey data

Any data or information ob-

If the lessee from whose
lease the directional survey
was taken consents..

At any time

References

§250.28 Documents incorporated by
reference.

(a) MMS is incorporating by reference
the documents listed in the table in
paragraph (e) of this section. The
Director of the Federal Register has
approved this incorporation by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51.

(1) MMS will publish any changes to
these documents in the Federal
Register.

(2) The rule change will become
effective without prior opportunity to
comment when MMS determines that
the revisions to a document result in
safety improvements or represent new

industry standard technology, and do
not impose undue costs on the affected
parties.

(b) MMS incorporated each document
or specific portion by reference in the
sections noted. The entire document is
incorporated by reference, unless the
text of the corresponding sections in
this part calls for compliance with
specific portions of the listed
documents. In each instance, the
applicable document is the specific
edition or specific edition and
supplement or addendum cited in this
section.

(c) In accordance with § 250.14, you
may comply with a later edition of a
specific document incorporated by
reference, provided:

(1) You demonstrate that compliance
with the later edition provides a degree
of protection, safety, or performance
equal to or better than that which would
be achieved by compliance with the
listed edition; and

(2) You obtain the prior written
approval for alternative compliance
from the authorized MMS official.

(d) You may inspect these documents
at the Minerals Management Service,
381 Elden Street, Room 3313, Herndon,
Virginia; or at the Office of the Federal
Register, 800 North Capitol Street, N.W.,
Suite 700, Washington, D.C. You may
obtain the documents from the
publishing organizations at the
addresses given in the following table:

For

Write to

ACI Standards
AISC Standards
ANSI/ASME Codes

API Recommended Practices,
Specs, Standards, Manual of Pe-
troleum Measurement Standards
(MPMS) chapters.

ASTM Standards

AWS Codes

NACE Standards

American Concrete Institute, P.O. Box 19150, Detroit, Ml 48219.

American Institute of Steel Construction, Inc., P.O. Box 4588, Chicago, IL 60680.

American National Standards Institute, Attention Sales Department, 1430 Broadway, New York, NY 10018;
and/or American Society of Mechanical Engineers, United Engineering Center, 345 East 47th Street,
New York, NY 10017.

American Petroleum Institute, 1220 L Street, N.W., Washington, D.C. 20005.

American Society for Testing and Materials, 1916 Race Street, Philadelphia, PA 19103.
American Welding Society, 550 N.W., LeJeune Road, P.O. Box 351040, Miami, FL 33135.
National Association of Corrosion Engineers, P.O. Box 218340, Houston, TX 77218.

(e) This paragraph lists documents
incorporated by reference. In order to
easily reference text of the

corresponding sections with the list of
documents incorporated by reference,

the list is in alphanumerical order by
organization and document.

Title of documents

Incorporated by reference at

ACI Standard 318-95, Building Code Requirements for Reinforced Concrete, plus Commentary
on Building Code Requirements for Reinforced Concrete (ACI 318R-95).

ACI Standard 357-R—84, Guide for the Design and Construction of Fixed Offshore Concrete
Structures, 1984.

AISC Standard, Specification for Structural Steel for Buildings, Allowable Stress Design and
Plastic Design, June 1, 1989, with Commentary.

ANSI/ASME Boiler and Pressure Vessel Code, Section |, Power Boilers including Appendices,
1995 Edition.

ANSI/ASME Boiler and Pressure Vessel Code, Section IV, Heating Boilers including Non-
mandatory Appendices A, B, C, D, E, F, H, |, and J, and the Guide to Manufacturers Data
Report Forms, 1995 Edition.

ANSI/ASME Boiler and Pressure Vessel Code, Section VIII, Pressure Vessels, Divisions 1 and
2, including Nonmandatory Appendices, 1995 Edition.

ANSI/ASME B 16.5-1988 (including Errata) and B 16.5a-1992 Addenda, Pipe Flanges and
Flanged Fittings.

ANSI/ASME B 31.8-1995, Gas Transmission and Distribution Piping Systems

§250.138(b)(4)(1), (0)(6)(1), (b)(7), (L)(B)()
(b)(9), (0)(10), (c)(3), (A)(L)(v), (d)(5), (d)(6),
(d)(7), (d)(8), (d)(9), (e)(D)(), (e)(2)(D).

§250.130(g); §250.138(c)(2), (c)(3).

§250.137(b)(1)(ii), (c)(4)(ii), (C)(4)(vii).

(b)(1)();

(b)()();

§250.123(b)(1), §250.292(b)(1),
(B)(1)(i).
§250.123(b)(1),

(b)Y

§250.123(b)(1),
(P)(1)(0)-
§250.152(b)(2).

§250.292(b)(1),

(b)D)(@):  §250.292(b)(1),

§250.152(a).
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Title of documents

Incorporated by reference at

ANSI/ASME SPPE-1-1994 and SPPE-1d-1996 ADDENDA, Quality Assurance and Certifi-
cation of Safety and Pollution Prevention Equipment Used in Offshore Oil and Gas Oper-
ations.

ANSI 788.2—1992, American National Standard for Respiratory Protection

API RP 2A, Recommended Practice for Planning, Designing and Constructing Fixed Offshore
Platforms Working Stress Design, Nineteenth Edition, August 1, 1991, API Stock No. 811—
00200.

APl RP 2A, Recommended Practice for Planning, Designing and Constructing Fixed Offshore
Platforms-Working Stress Design:(RP 2A-WSD) Twentieth Edition, July 1, 1993, API Stock
No. 811-00200.

API RP 2A, Recommended Practice for Planning, Designing and Constructing Fixed Offshore
Platforms-Working Stress Design:(RP 2A-WSD) Twentieth Edition, July 1, 1993, Supplement
1, December 1996, Effective Date, February 1, 1997, API Stock No. 811-00200.

APl RP 2D, Recommended Practice for Operation and Maintenance of Offshore Cranes, Third
Edition, June 1, 1995, API Stock No. G02D03.

APl RP 14B, Recommended Practice for Design, Installation, Repair and Operation of Sub-
surface Safety Valve Systems, Fourth Edition, July 1, 1994, with Errata dated June 1996,
API Stock No. §250.130(g); § 250.142(a) G14B04.

APl RP 14C, Recommended Practice for Analysis, Design, Installation and Testing of Basic
Surface Safety Systems for Offshore Production Platforms, Fourth Edition, September 1,
1986, API Stock No. 811-07180.

APl RP 14E, Recommended Practice for Design and Installation of Offshore Production Plat-
form Piping Systems, Fifth Edition, October 1, 1991, API Stock No. G07185.

API RP 14F, Recommended Practice for Design and Installation of Electrical Systems for Off-
shore Production Platforms, Third Edition, September 1, 1991, API Stock No. G07190.

API RP 14G, Recommended Practice for Fire Prevention and Control on Open Type Offshore
Production Platforms, Third Edition, December 1, 1993, API Stock No. G07194.

API RP 14H, Recommended Practice for Installation, Maintenance and Repair of Surface Safe-
ty Valves and Underwater Safety Valves Offshore, Fourth Edition, July 1, 1994, API Stock
No. G14H04.

API RP 500, Recommended Practice for Classification of Locations for Electrical Installations at
Petroleum Facilities, First Edition, June 1, 1991, API Stock No. G06005.

APl RP 2556, Recommended Practice for Correcting Gauge Tables for Incrustation, Second
Edition, August 1993, API Stock No. H25560.

API Spec Q1, Specification for Quality Programs, Fifth Edition, December 1994, API Stock No.
811-00001.

API Spec 6A, Specification for Wellhead and Christmas Tree Equipment, Seventeenth Edition,
February 1, 1996, API Stock No. GO6A17.

API Spec 6AV1, Specification for Verification Test of Wellhead Surface Safety Valves and Un-
derwater Safety Valves for Offshore Service, First Edition, February 1, 1996, API Stock No.
GO6AV1.

API Spec 6D, Specification for Pipeline Valves (Gate, Plug, Ball, and Check Valves), Twenty-
first Edition, March 31, 1994, API Stock No. G03200.

AP| Spec 14A, Specification for Subsurface Safety Valve Equipment, Ninth Edition, July 1,
1994, API Stock No. G14A09.

APl Spec 14D, Specification for Wellhead Surface Safety Valves and Underwater Safety
Valves for Offshore Service, Ninth Edition, June 1, 1994, with Errata dated August 1, 1994,
API Stock No. G07183.

API Standard 2545, Method of Gaging Petroleum and Petroleum Products, October 1965, re-
affirmed October 1992; also available as ANSI/American Society of Testing Materials (ASTM)
D 1085-65, API Stock No. H25450.

API Standard 2551, Standard Method for Measurement and Calibration of Horizontal Tanks,
First Edition, 1965, reaffirmed October 1992; also available as ANSI/ASTM D 1410-65, re-
approved 1984, API Stock No. H25510.

API| Standard 2552, Measurement and Calibration of Spheres and Spheroids, First Edition,
1966, reaffirmed October 1992; also available as ANSI/ASTM D 1408-65, reapproved 1984,
API Stock No. H25520.

API| Standard 2555, Method for Liquid Calibration of Tanks, September 1966, reaffirmed Octo-
ber 1992; also available as ANSI/ASTM D 1406-65, reapproved 1984, AP| Stock No.
H25550.

MPMS, Chapter 2, Tank Calibration, Section 2A, Measurement and Calibration of Upright Cy-
lindrical Tanks by the Manual Strapping Method, First Edition, February 1995, API Stock No.
HO022A1.

MPMS, Chapter 2, Section 2B, Calibration of Upright Cylindrical Tanks Using the Optical Ref-
erence Line Method, First Edition, March 1989; also available as ANSI/ASTM D4738-88, API
Stock No. H30023.

MPMS, Chapter 3, Tank Gauging, Section 1A, Standard Practice for the Manual Gauging of
Petroleum and Petroleum Products, First Edition, December 1994, API Stock No. HO31A1.
MPMS, Chapter 3, Section 1B, Standard Practice for Level Measurement of Liquid Hydro-
carbons in Stationary Tanks by Automatic Tank Gauging, First Edition, April 1992, API Stock

No. H30060.

§ 250.126(a)(2)(i).

§250.67(g)(4)(iv), (j)(13)(ii).
§250.130(g); §250.142(a).

§250.130(g); §250.142(a).

§250.130(g); §250.142(a).

§250.20(c); § 250.260().

§250.121(e)(4);
§250.126(d).

§250.124(a)(1)(i);

§250.122(b), (e)(2);
(0)(4), (b)(B)(),

§250.123(a), (b)(2)(),
0)(7), ®B)O)V), (c)(2);
§250.124(a), @)5); §250.152(d);
§250.154(b)(9);  §250.291(c),  (d)(2);
§250.292(b)(2), (b)(4)(v); § 250.293(a).
§250.122(e)(3); § 250.291(b)(2), (d)(3).

§250.53(c);
§250.292(b)(4)(v).

§250.123(b)(8),  (b)(Q)(V);
(b)(4)(v).

§250.122(d); § 250.126(d).

§250.123(b)(9)(v);
§250.292(b)(3),

§250.53(b); § 250.122(e)(4)(i);
§250.123(b)(9)(i); §250.291(b)(3); (d)(4)(i);
§250.292(b)(4)(i).

§ 250.180(f)(2)(i)(C).

§250.126(a)(2)(ii).
§250.126(a)(3) § 250.152 (b)(1), (b)(2).
§250.126(a)(3).

§250.152(b)(1).
§250.126(a)(3).
§250.126(a)(3).

§250.180 (f)(2)(ii)(C).

§250.180(H)(2)())(C).

§ 250.180(f)(2)(i)(C).

§ 250.180(f)(2)(i)(C).

§250.180 (f)(2)(i)(A).

§250.180 (f)(2)(i)(B).

§250.180 (f)(2)(ii)(A).

§250.180 (f)(2)(ii)(B).
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MPMS, Chapter 4, Proving Systems, Section 1, Introduction, First Edition, July 1988, reaffirmed
October 1993, API Stock No. H30081.

MPMS, Chapter 4, Section 2, Conventional Pipe Provers, First Edition, October 1988, re-
affirmed October 1993, API Stock No. H30082.

MPMS, Chapter 4, Section 3, Small Volume Provers, First Edition, July 1988, reaffirmed Octo-
ber 1993, API Stock No. H30083.

MPMS, Chapter 4, Section 4, Tank Provers, First Edition, October 1988, reaffirmed October
1993, API Stock No. H30084.

MPMS, Chapter 4, Section 5, Master-Meter Provers, First Edition, October 1988, reaffirmed
October 1993, API Stock No. H30085.

MPMS, Chapter 4, Section 6, Pulse Interpolation, First Edition, July 1988, reaffirmed October
1993, API Stock No. H30086.

MPMS, Chapter 4, Section 7, Field-Standard Test Measures, First Edition, October 1988, API
Stock No. H30087.

MPMS, Chapter 5, Metering, Section 1, General Considerations for Measurement by Meters,
Third Edition, September 1995, API Stock No. H05013.

MPMS, Chapter 5, Section 2, Measurement of Liquid Hydrocarbons by Displacement Meters,
Second Edition, November 1987, reaffirmed October 1992, API Stock No. H30102.

MPMS, Chapter 5, Section 3, Measurement of Liquid Hydrocarbons by Turbine Meters, Third
Edition, September 1995, API Stock No. H05033.

MPMS, Chapter 5, Section 4, Accessory Equipment for Liquid Meters, Third Edition, September
1995, with Errata, March 1996, API Stock No. H05043.

MPMS, Chapter 5, Section 5, Fidelity and Security of Flow Measurement Pulsed-Data Trans-
mission Systems, First Edition, June 1982, reaffirmed October 1992, API Stock No. H30105.
MPMS, Chapter 6, Metering Assemblies, Section 1, Lease Automatic Custody Transfer (LACT)

Systems, Second Edition, May 1991, API Stock No. H30121.

MPMS, Chapter 6, Section 6, Pipeline Metering Systems, Second Edition, May 1991, API
Stock No. H30126.

MPMS, Chapter 6, Section 7, Metering Viscous Hydrocarbons, Second Edition, May 1991, API
Stock No. H30127.

MPMS, Chapter 7, Temperature Determination, Section 2, Dynamic Temperature Determina-
tion, Second Edition, March 1995, API Stock No. H07022.

MPMS, Chapter 7, Section 3, Static Temperature Determination Using Portable Electronic
Thermometers, First Edition, July 1985, reaffirmed March 1990, API Stock No. H30143.

MPMS, Chapter 8, Sampling, Section 1, Standard Practice for Manual Sampling of Petroleum
and Petroleum Products, Third Edition, October 1995; also available as ANSI/ASTM D 4057—
88, API Stock No. H30161.

MPMS, Chapter 8, Section 2, Standard Practice for Automatic Sampling of Liquid Petroleum
and Petroleum Products, Second Edition, October 1995; also available as ANSI/ASTM D
4177, API Stock No. H30162.

MPMS, Chapter 9, Density Determination, Section 1, Hydrometer Test Method for Density, Rel-
ative Density (Specific Gravity), or API Gravity of Crude Petroleum and Liquid Petroleum
Products, First Edition, June 1981, reaffirmed October 1992; also available as ANSI/ASTM D
1298, API Stock No. H30181.

MPMS, Chapter 9, Section 2, Pressure Hydrometer Test Method for Density or Relative Den-
sity, First Edition, April 1982, reaffirmed October 1992, API Stock No. H30182.

MPMS, Chapter 10, Sediment and Water, Section 1, Determination of Sediment in Crude Oils
and Fuel Oils by the Extraction Method, First Edition, April 1981, reaffirmed December 1993;
also available as ANSI/ASTM D 473, API Stock No. H30201.

MPMS, Chapter 10, Section 2, Determination of Water in Crude Oil by Distillation Method, First
Edition, April 1981, reaffirmed December 1993; also available as ANSI/ASTM D 4006, API
Stock No. H30202.

MPMS, Chapter 10, Section 3, Determination of Water and Sediment in Crude Oil by the Cen-
trifuge Method (Laboratory Procedure), First Edition, April 1981, reaffirmed December 1993;
also available as ANSI/ASTM D 4007, API Stock No. H30203.

MPMS, Chapter 10, Section 4, Determination of Sediment and Water in Crude Oil by the Cen-
trifuge Method (Field Procedure), Second Edition, May 1988; also available as ANSI/ASTM D
96, API Stock No. H30204.

MPMS, Chapter 11.1, Volume Correction Factors, Volume 1, Table 5A—Generalized Crude
Oils and JP-4 Correction of Observed API Gravity to API Gravity at 60 °F, and Table 6A—
Generalized Crude Oils and JP-4 Correction of Observed API Gravity to APl Gravity at 60
°F, First Edition, August 1980, reaffirmed October 1993; also available as ANSI/ASTM D
1250, API Stock No. H27000.

MPMS, Chapter 11.2.1, Compressibility Factors for Hydrocarbons: 0-90° API Gravity Range,
First Edition, August 1984, reaffirmed May 1996, API Stock No. H27300.

MPMS, Chapter 11.2.2, Compressibility Factors for Hydrocarbons: 0.350-0.637 Relative Den-
sity (60°F/60°F) and —50°F to 140°F Metering Temperature, Second Edition, October 1986,
reaffirmed October 1992; also available as Gas Processors Association (GPA) 8286-86, API
Stock No. H27307.

MPMS, Chapter 11, Physical Properties Data, Addendum to Section 2.2, Compressibility Fac-
tors for Hydrocarbons, Correlation of Vapor Pressure for Commercial Natural Gas Liquids,
First Edition, December 1994, also available as GPA TP-15, API Stock No. H27308.

MPMS, Chapter 11.2.3, Water Calibration of Volumetric Provers, First Edition, August 1984, re-
affirmed, May 1996, API Stock No. H27310.

§250.180(c)(6)(i), (d)(3)(iv)-
§250.180(c)(6)(i), (d)(3)(iv).
§250.180(c)(6)(i), (d)(3)(iv).
§250.180(c)(6)(i), (d)(3)(iv).
§250.180(c)(6)(i), (d)(3)(iv).
§250.180(c)(6)(i) and (d)(3)(iv).
§250.180(c)(6)(i), (d)(3)(iv).

§ 250.180(c)(6)ji).

§ 250.180(c)(6)(ii).

§ 250.180(c)(6)(ii).

§ 250.180(c)(6)ii).

§ 250.180(c)(6)ii).

§ 250.180(c)(6)(jii)(A).

§ 250.180(c)(6)(iii)(B)

§ 250.180(c)(6)(iii)(C).

§250.180 (c)(6)(Iv)(A), (N(2)(ii)(A).
§250.180 (c)(6)(iv)(B), (f)(2)(iii)(B)
§250.180 (c)(6)(v), (N)(2)(iv).

§250.180 (c)(6)(v), (N(2)(iv).

§250.180(c)(6)(vVi)(A), (N(2)(V)(A).

§250.180(c)(6)(vi)(B), (N(2)(v)(B).

§250.180(c)(6)(ViD)(A), (A(2)(Vi)(A).

§ 250.180(c)(6)(vii)(B), ()(2)(vi)(B).

§ 250.180(c)(6)(vii)(C), ()(2)(Vi)(C).

§ 250.180(c)(6)(vii)(D), (H)(2)(vi)(D).

§250.180(c)(6)(viii)(A), (d)(3)(v)(B), ())(2)(vii).

§ 250.180(c)(6)(viii)(B).

§ 250.180(c)(6)(viii)(C).

§ 250.180(c)(6)(viii)(D).

§250.180 (d)(3)(iv).
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MPMS, Chapter 12, Calculation of Petroleum Quantities, Section 2, Calculation of Petroleum
Quantities Using Dynamic Measurement Methods and Volumetric Correction Factors, Includ-
ing Parts 1 and 2, Second Edition, May 1995; also available as ANSI/API MPMS 12.2-1981,
API Stock No. H30302.

MPMS, Chapter 14, Natural Gas Fluids Measurement, Section 3, Concentric Square-Edged
Orifice Meters, Part 1, General Equations and Uncertainty Guidelines, Third Edition, Septem-
ber 1990; also available as ANSI/API 2530, Part 1, 1991, API Stock No. H30350.

MPMS, Chapter 14, Section 3, Part 2, Specification and Installation Requirements, Third Edi-
tion, February 1991; also available as ANSI/API 2530, Part 2, 1991, API Stock No. H30351.
MPMS, Chapter 14, Section 3, Part 3, Natural Gas Applications, Third Edition, August 1992;

also available as ANSI/API 2530, Part 3, API Stock No. H30353.

MPMS, Chapter 14, Section 5, Calculation of Gross Heating Value, Relative Density, and Com-
pressibility Factor for Natural Gas Mixtures From Compositional Analysis, Revised, 1996;
also available as ANSI/API MPMS 14.5-1981, order from Gas Processors Association, 6526
East 60th Street, Tulsa, Oklahoma 74145.

MPMS, Chapter 14, Section 6, Continuous Density Measurement, Second Edition, April 1991,
API Stock No. H30346.

MPMS, Chapter 14, Section 8, Liquefied Petroleum Gas Measurement, First Edition, February
1983, reaffirmed May 1996, API Stock No. H30348.

ASTM Standard C33-93, Standard Specification for Concrete Aggregates including Nonmanda-
tory Appendix.

ASTM Standard C94-96, Standard Specification for Ready-Mixed Concrete

ASTM Standard C150-95a, Standard Specification for Portland Cement

ASTM Standard C330-89, Standard Specification for Lightweight Aggregates for Structural
Concrete.

ASTM Standard C595-94, Standard Specification for Blended Hydraulic Cements

D1.1-96, Structural Welding Code—Steel, 1996, including Commentary

DI.4-79, Structural Welding Code—Reinforcing Steel, 1979

NACE Standard MR-01-75-96, Sulfide Stress Cracking Resistant Metallic Materials for Oil
Field Equipment, January 1996.

NACE Standard RP 0176-94, Standard Recommended Practice, Corrosion Control of Steel
Fixed Offshore Platforms Associated with Petroleum Production.

§250.180 (c)(6)(ix), (d)B)W)(A), (d)B)V)(C).

§250.181(c)(1).

§250.181(c)(1).
§250.181(c)(1).

§250.181(c)(1).

§250.181(c)(1).
§250.181(c)(1).

§ 250.138(b)(4)(i).
§ 250.138(e)(2)(i).
§ 250.138(b)(2)(i).
§ 250.138(b)(4)(i).
§ 250.138(b)(2)(i).
§ 250.137(b)(1)(i).
§ 250.138(e)(3)((ii)-
§250.67(p)(2).

§250.137(d).

§250.29 Paperwork Reduction Act
requirements—information collection.

(a) OMB has approved the
information collection requirements in
part 250 under 44 U.S.C. 3501 et seq.
The table in paragraph (e) of this section
lists the subpart in the rule requiring the
information and its title, provides the
OMB control number, and summarizes
the reasons for collecting the
information and how MMS uses the
information. The associated MMS forms
required by this part are listed at the
end of this table with the relevant
information.

(b) Respondents are OCS oil, gas, and
sulphur lessees and operators. The
requirement to respond to the
information collections in this part are

mandatory under the OCS Lands Act (43
U.S.C. 1331 et seq.) and the OCS Lands
Act Amendments of 1978 (43 U.S.C.
1801 et seq.). Some responses are also
required to obtain or retain a benefit.
Proprietary information will be
protected under § 250.27, Data and
information to be made available to the
public; parts 251 and 252 of this
Chapter; and the Freedom of
Information Act (5 U.S.C. 552) and its
implementing regulations at 43 CFR part
2.

(c) The Paperwork Reduction Act of
1995 requires us to inform the public
that an agency may not conduct or
sponsor, and you are not required to
respond to a collection of information

unless it displays a currently valid OMB
control number.

(d) Send comments regarding any
aspect of the collections of information
under this part, including suggestions
for reducing the burden, to the
Information Collection Clearance
Officer, Minerals Management Service,
Mail Stop 4230, 1849 C Street, N.W.,
Washington, D.C. 20240; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer for the
Department of the Interior (1010—
XXXX), Washington, D.C. 20503.

(e) MMS is collecting this information
for the reasons given in the following
table:

30 CFR 250 subpart/title (OMB
control No.)

Reasons for collecting information and how used

Subpart A General (1010-0030) .....

Subpart B Exploration and Develop-
ment and Production Plans
(1010-0049).

Subpart C Pollution Prevention and
Control (1010-0057).

Subpart D Oil and Gas Drilling Op-
erations (1010-0053).

Subpart E Oil and Gas Well-Com-
pletion Operations (1010-0067).

To inform MMS of actions taken to comply with general operational requirements on the OCS. To ensure
that operations on the OCS meet statutory and regulatory requirements, are safe and protect the envi-
ronment, and result in diligent exploration, development, and production on OCS leases.

To inform MMS, States, and the public of planned exploration, development, and production operations on
the OCS. To ensure that operations on the OCS are planned to comply with statutory and regulatory re-
guirements, will be safe and protect the human, marine, and coastal environment, and will result in dili-
gent exploration, development and production of leases.

To inform MMS of measures to be taken to prevent water and air pollution. To ensure that appropriate
measures are taken to prevent water and air pollution.

To inform MMS of the equipment and procedures to be used in drilling operations on the OCS. To ensure
that drilling operations are safe and protect the human, marine, and coastal environment.

To inform MMS of the equipment and procedures to be used in well-completion operations on the OCS.
To ensure that well-completion operations are safe and protect the human, marine, and coastal environ-
ment.
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30 CFR 250 subpart/titte (OMB

Reasons for collecting information and how used

control No.)
Subpart F Oil and Gas Well- | To inform MMS of the equipment and procedures to be used during well-workover operations on the OCS.
Workover  Operations  (1010- To ensure that well-workover operations are safe and protect the human, marine, and coastal environ-
0043). ment.

Subpart G Abandonment of Wells
(1010-0079).

Subpart H Oil and Gas Production
Safety Systems (1010-0059).

Subpart | Platforms and Structures
(1010-0058).

Subpart J Pipelines and Pipeline
Rights-of-Way (1010-0050).

Subpart K Oil and Gas Production
Rates (1010-0041).

Subpart L Oil and Gas Production
Measurement, Surface Commin-
gling, and Security (1010-0051).

Subpart M Unitization (1010-0068)

Subpart N Remedies and Penalties
(Not applicable).
Subpart O Training (1010-0078) ....

Subpart P Sulphur
(1010-0086).

Operations

Form MMS-123, Application for
Permit to Drill Subpart D, E, P
(1010-0044).

Form MMS-124, Sundry Notices &
Reports on Wells Subpart D, E,
F, G, P (1010-0045).

Form MMS-125, Well Summary
Report Subpart D, E, F, P (1010-
0046).

Form MMS-126, Well Potential
Test Report & Request for Maxi-
mum Production Rate (MPR).

Subpart K (1010-0039) ......ccceeeuveee.

Form MMS-127, Request for Res-
ervoir Maximum Efficiency Rate
(MER) Subpart K (1010-0018).

Form MMS-128, Semi annual Well
Test Report Subpart K (1010-
0017).

Form MMS-132, Evacuation Statis-
tics Subpart A (used in the GOM
Region) (1010-0030).

To inform MMS of procedures to be used during the temporary and permanent abandonment of wells. To
ensure that wells are abandoned in a manner that is safe and minimizes conflicts with other uses of the
OCs.

To inform MMS of the equipment and procedures to be used during production operations on the OCS. To
ensure that production operations are safe and protect the human, marine, and coastal environment.

To inform MMS with information regarding the design, fabrication, and installation of platforms on the OCS.
To ensure the structural integrity of platforms installed on the OCS.

To provide MMS with information regarding the design, installation, and operation of pipelines on the OCS.
To ensure that pipeline operations are safe and protect the human, marine, and coastal environment.

To inform MMS of production rates for hydrocarbons produced on the OCS. To ensure that produced hy-
drocarbons, including those that are commingled, are measured accurately at secure locations for the
purpose of determining royalty payments.

To inform MMS of the measurement of production, commingling of hydrocarbons, and site security plans.
To ensure that produced hydrocarbons are measured and commingled to provide for accurate royalty
payments and security is maintained.

To inform MMS of the unitization of leases. To ensure that unitization prevents waste, conserves natural
resources, and protects correlative rights.

The requirements in Subpart N are exempt from the Paperwork Reduction Act of 1995 in accordance with
5 CFR 1320.4.

To inform MMS of training program curricula, course schedules, and attendance. To ensure that training
programs are technically accurate and sufficient to meet safety and environmental requirements, and
that workers are properly trained to operate on the OCS.

To inform MMS of sulphur exploration and development operations on the OCS. To ensure that OCS sul-
phur operations are safe; protect the human, marine, and coastal environment; and will result in diligent
exploration, development, and production of sulphur leases.

To inform MMS of the procedures and equipment to be used in drilling operations. To ensure that drilling
and well-completion are safe and protect the environment, use adequate equipment, conform with provi-
sions of the lease, and the public is informed.

To inform MMS of well-completion and well-workover operations, changes to any ongoing well operations,
and well abandonment operations. To ensure that MMS has up-to-date and accurate informa tion on
OCS drilling and other lease operations; operations are safe and protect the human, marine, and coastal
environment; abandoned sites are cleared of obstructions; and the public is informed.

To inform MMS of the results of well-completion or well-workover operations or changes in well status or
condition. To ensure that MMS has up-to-date and accurate information on the status and condition of
wells.

To inform MMS of the production potential of an oil or gas well and to verify a requested production rate.
To ensure that production results in ultimate full recovery of hydrocarbons and energy resources are
produced at a prudent rate.

To inform MMS of data concerning oil and gas well-completion in a rate-sensitive reservoir and to verify
requested efficiency rate. To ensure that reservoirs are classified correctly and the requested production
rate will not waste oil or gas.

To inform MMS of the status and capacity of gas wells and verify production capacity. To ensure that de-
pletion of reservoirs results in greatest ultimate recovery of hydrocarbons.

To inform MMS in the event of a major disruption in the availability and supply of natural gas and oil due
to natural occurrences/hurricanes. To advise the U.S. Coast Guard of rescue needs, and to alert the
news media and interested public entities when production is shut in and when resumed.

5. Sections 250.52, 250.53, 250.77,
250.78, 250.97 and 250.98 are removed
and reserved.

PART 256—LEASING OF SULPHUR OR
OIL AND GAS IN THE OUTER
CONTINENTAL SHELF

6. The authority citation for part 256
is revised to read as follows:

Authority: 43 U.S.C. 1331 et seq., 42 U.S.C.
6213.

7. Section 256.1, is revised to read as
follows:

§256.1 Purpose.

The purpose of the regulations in this
part is to establish the procedures under
which the Secretary of the Interior
(Secretary) will exercise the authority to
administer a leasing program for oil, gas
and sulphur. The procedures under
which the Secretary will exercise the
authority to administer a program to
grant rights-of-way, rights-of-use, and
easements are addressed in other parts
of this chapter.

8. Section 256.4, Authority, is revised
to read as follows:

§256.4 Authority.

The outer Continental Shelf Lands
Act (OCSLA) (43 U.S.C. 1331 et seq.)
authorizes the Secretary of the Interior
to issue, on a competitive basis, leases
for oil and gas, and sulphur, in
submerged lands of the outer
Continental Shelf (OCS). The Act
authorizes the Secretary to grant rights-
of-way, rights-of-use, and easements
through the submerged lands of the
OCS. The Energy Policy and
Conservation Act of 1975 (42 U.S.C.
6213), prohibits joint bidding by major
oil and gas producers.
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9. Section 256.35, Qualifications of
lessees, is amended by adding
paragraph (c) as follows:

§256.35 Qualification of lessees.
* * * * *

(c) MMS may disqualify you from
acquiring any new leaseholdings or
lease assignments if your operating
performance is unacceptable according
to 30 CFR 250.12.

10. Section 256.73 is revised to read
as follows:

§256.73 Effect of suspensions on lease
term.

(a) Normally, a suspension extends
the term of a lease. The extension is
equal to the length of time the
suspension is in effect. The suspension
will not extend the lease term when the
Regional Supervisor directs a
suspension because of:

(1) Gross negligence; or

(2) A willful violation of a provision
of the lease or governing regulations.

(b) MMS issues suspensions for a
period of up to 5 years. The Regional
Supervisor will set the length of the
suspension based on the conditions of
the individual case involved. MMS may
grant consecutive suspensions. For more
information on suspension of operations
or production refer to 30 CFR 250.19.
[FR Doc. 98-3533 Filed 2—12-98; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 943
[SPATS No. TX-040-FOR]

Texas Regulatory Program and
Abandoned Mine Land Reclamation
Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Texas
regulatory program and abandoned
mine land plan (hereinafter the “Texas
program”’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The proposed amendment
consists of codification of the Texas
Coal Mining Regulations in the Texas
Administrative Code at Title 16,
Economic Regulations, Chapter 12. The
amendment is intended to conform the
Texas Coal Mining Regulations to Texas

Administrative Code formatting syntax,
to correct typographical errors, and to
allow for the publication of the rules in
the Texas Administrative Code in full
text rather than by reference.

This document sets forth the times
and locations that the Texas program
and proposed amendment to that
program are available for public
inspection, the comment period during
which interested persons may submit
written comments on the proposed
amendment, and the procedures that
will be followed regarding the public
hearing, if one is requested.

DATES: Written comments must be
received by 4:00 p.m., c.s.t., March 16,
1998. If requested, a public hearing on
the proposed amendment will be held
on March 10, 1998. Requests to speak at
the hearing must be received by 4:00
p.m., c.s.t. on March 2, 1998.

ADDRESSES: Written comments and
requests to speak at the hearing should
be mailed or hand delivered to Michael
C. Wolfrom, Director, Tulsa Field Office,
at the address listed below.

Copies of the Texas program, the
proposed amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. Each requester may receive
one free copy of the proposed
amendment by contacting OSM’s Tulsa
Field Office.

Michale C. Wolfrom, Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, 5100
East Skelly Drive, Suite 470, Tulsa,
Oklahoma 74135-6547, Telephone:
(918) 581-6430.

Surface Mining and Reclamation
Division, Railroad Commission of
Texas, 1701 North Congress Avenue,
P.O. Box 12967, Austin, Texas 78711—
2967, Telephone: (512) 463—-6900.

FOR FURTHER INFORMATION CONTACT:

Michael C. Wolfrom, Director, Tulsa
Field Office, Telephone: (918) 581—
6430.

SUPPLEMENTARY INFORMATION:
I. Background on the Texas Program

On February 16, 1980, the Secretary of
the Interior conditionally approved the
Texas program. General background
information on the Texas program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the February 27, 1980, Federal Register
(45 FR 12998). Subsequent actions
concerning the Texas program can be

found at 30 CFR 943.10, 943.15, and
943.16.

11. Description of the Proposed
Amendment

By letter dated January 23, 1998,
(Administrative Record No. TX-645),
Texas submitted a proposed amendment
to its program pursuant to SMCRA.
Texas submitted the proposed
amendment at its own initiative. Texas
proposes to codify the Texas Coal
Mining Regulations (TCMR) in the
Texas Administrative Code (TAC) at
Title 16, Chapter 12 in full text rather
than by reference.

Specifically, Texas proposes to codify
TCMR Parts 700 through 850, pertaining
to surface coal mining and reclamation
operations, at 16 TAC 8§ 12.1 through
12.710. Texas also proposes to codify
TCMR 88 051.800 through 0.51.817,
pertaining to the Texas abandoned mine
land reclamation program, at 16 TAC
§812.800 through 12.817. The
codification proposal includes
conforming Texas’ regulations to the
TAC formatting syntax, correcting
typographical errors, and making other
editorial changes.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM s seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Texas program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Tulsa Field Office will
not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to speak at the public
hearing should contact the person listed
under FOR FURTHER INFORMATION
CONTACT by 4:00 p.m., c.s.t. on March 2,
1998. The location and time of the
hearing will be arranged with those
persons requesting the hearing. Any
disabled individual who has need for a
special accommodation to attend a
public hearing should contact the
individual listed under FOR FURTHER
INFORMATION CONTACT. If no one requests
an opportunity to speak at the public
hearing, the hearing will not be held.
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Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to speak have been heard.
Persons in the audience who have not
been scheduled to speak, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
speak and persons present in the
audience who wish to speak have been
heard.

Public Meeting

If only one person requests an
opportunity to speak at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
Administrative Record.

IV. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of

30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

Unfunded Mandates

OSM has determined and certifies
pursuant to the Unfunded Mandates
Reform Act (2 U.S.C. 1502 et seq.) that
this rule will not impose a cost of $100
million or more in any given year on
local, state, or tribal governments or
private entities.

List of Subjects in 30 CFR Part 943

Intergovernmental relations, Surface
mining, Underground mining.

Dated: February 6, 1998.
Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.
[FR Doc. 98-3761 Filed 2-12-98; 8:45 am]

BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD01-97-020]
RIN 2115-AE47

Drawbridge Operation Regulations:
Passaic River, NJ

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the operating rules for five
bridges over the Passic River in New
Jersey: the Jackson Street Bridge, at mile
4.6, the Bridge Street Bridge, at mile 5.6,
the Clay Street Bridge, at mile 6.0, the
New Jersey Transit Rail Operations
(NJTRO) Bridge, at mile 11.7, and the
Route 3 Bridge, at mile 11.8.

Essex and Hudson counties in New
Jersey who jointly own the Jackson
Street, Bridge Street and Clay Street
bridges have requested that their bridges
open on signal after a four hour notice
is given. The New Jersey Transit Rail
Operations (NJTRO) and New Jersey
Department of Transportation (NJDOT)
who own the NJTRO Bridge and the
Route 3 Bridge, both over the Passaic
River, have requested that their bridges
open on signal after a six month notice
is given.

This proposal will relieve the bridge
owners of the burden of constantly
having personnel available to open the
bridges and should continue to provide
for the needs of navigation.

DATES: Comments must reach the Coast
Guard on or before April 14, 1998.
ADDRESSES: You may mail comments to
Commander (obr), First Coast Guard
District, 408 Atlantic Avenue, Boston,
Ma. 02110-3350, or deliver them to the
same address between 7 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. The telephone number
is (617) 223-8364. The District
Commander maintains the public
docket for this rulemaking. Comments
and documents as indicated in this
preamble will become part of this
docket and will be available for
inspection or copying at the above
address during business hours.

FOR FURTHER INFORMATION CONTACT: John
W. McDonald, Project Officer, First
Coast Guard District, (617) 223-8364.
SUPPLEMENTARY INFORMATION:

Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
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comments should include their names
and addresses, identify this rulemaking
(CGD1-97-020) and specific section of
this proposal to which their comments
apply, and give reasons for each
comment. Please submit two copies of
all comments and attachments in an
unbound format, no larger than 8%2 by
11 inches, suitable for copying and
electronic filing. Persons wanting
acknowledgment of receipt of comments
should enclose a stamped, self-
addressed postcard or envelope.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
response to comments received. The
Coast Guard does not plan to hold a
public hearing; however, persons may
request a public hearing by writing to
the Coast Guard at the address listed
under ADDRESSES in this document. The
request should include the reasons why
a hearing would be beneficial. If it is
determined that the opportunity for oral
presentations will aid this matter, the
Coast Guard will hold a public hearing
at a time and place announced by a
subsequent notice published in the
Federal Register .

Background

The clearances at mean high water
(MHW) and mean low water (MLW) for
the five bridges affected by this
proposed rule change are as follows:
Jackson Street 15 MHW & 20" MLW,
Bridge Street 7 MHW & 12' MLW, Clay
Street 8 MHW & 13' MLW, NJTRO 26'
MHW & 31' MLW and Route 3 35" MHW
& 40" MLW.

The Jackson Street, Bridge Street and
Clay Street bridges presently open on
signal, except that, notice must be given
before 2:30 a.m. for openings between
4:30 p.m. and 7 p.m. This proposed
change to the operating regulations
would require the bridges to open on
signal after four hours notice is given.

The NJTRO Bridge presently opens on
signal from 8 a.m. to 4 p.m., if at least
six hours notice is given. From 4 p.m.
to 8 a.m., the draw need not be opened.
the Route 3 Bridge presently opens on
signal, if at least six hours notice is
given. New Jersey Transit Rail
Operations records indicate there has
not been a request to open the NJTRO
Bridge since December, 1991. The New
Jersey Department of Transportation
records indicate there have been only
ten bridge openings during the last ten
years for the Route 3 Bridge. All ten
openings were test openings.

Discusison of Proposal

This proposal to require a six month
notice for bridge openings for the
NJTRO and Route 3 bridges is warranted

based upon their opening records. This
proposed change to the operating
regulations will require the NJTRO and
Route 3 bridges to open on signal if six
months notice is given.

The Coast Guard received requests to
change the operating regulations on the
Jackson Street, Bridge Street and Clay
Street bridges from Essex and Hudson
counties to require the bridges to open
on signal if four hours notice is given.
Additionally, the Coast Guard received
requests to change the operating
regulations for the NJTRO and Route 3
bridges from New Jersey Transit Rail
Operations and New Jersey Department
of Transportation to require the bridges
to open on signal if a six month notice
is given. These changes have been
requested for these five bridges because
there have been so few requests to open
these bridges that the requested changes
in the operating regulations is expected
to relieve the bridge owners of the
burden of crewing the bridges at times
and still meet the present needs of
navigation.

Regulatory Evaluation

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this proposed rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. This conclusion is
based on the fact that bridges must
operate in accordance with the needs of
navigation while providing for the
reasonable needs of land transportation.
This rule adopts the operating hours
which the Coast Guard believes to be
appropriate based on the results of past
experience with the roving drawtender
crew operation and public comments.
The Coast Guard believes this rule
achieves the requirement of balancing
the navigational rights of recreational
boaters and the needs of land based
transportation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considers whether this proposed rule, if
adopted, will have a significant
economic impact on a substantial
number of small entities. “Small
entities” include small businesses, not-

for profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations less than 50,000. Therefore,
for the reasons discussed in the
Regulatory Evaluation section above, the
Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule, if
adopted, will not have a significant
economic impact on a substantial
number of small entities. If, however,
you think that your business or
organization qualifies as a small entity
and that this proposed rule will have a
significant economic impact on your
business or organization, please submit
a comment (see ADDRESSES) explaining
why you think it qualifies and in what
way and to what degree this proposed
rule will economically affect it.

Collection of Information

This proposed rule does not provide
for a collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
proposed rule in accordance with the
principles and criteria contained in
Executive Order 12612 and has
determined that this proposed rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this proposed
rule and concluded that, under section
2.B.2.e.(34) of Commandant Instruction
M16475.1B, this rule is categorically
excluded from further environmental
documentation because promulgation of
changes to drawbridge regulations have
been found not to have a significant
effect on the environment. A
*“‘Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
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under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. In section 117.739 revise
paragraphs (d), (f), (i), (m), and (n) to
read as follows:

§117.739 Passaic River.
* * * * *

(d) The draw of the Jackson Street
Bridge, mile 4.6, shall open on signal if
at least four hours notice is given by
calling the number posted at the bridge.
* * * * *

(f) The draw of the Bridge Street
Bridge, mile 5.6, shall open on signal if
at least four hours notice is given by
calling the number posted at the bridge.
* * * * *

(i) The draw of the Clay Street Bridge,
mile 6.0, shall open on signal if at least
four hours notice is given by calling the
number posted at the bridge.

* * * * *

(m) The draw of the NJTRO Bridge,
mile 11.7, shall open on signal if at least
six months notice is given by calling the
number posted at the bridge.

(n) The draw of the Route 3 Bridge,
mile 11.8, shall open on signal if at least
six months notice is given by calling the
number posted at the bridge.
* * * * *

Dated: January 9, 1998.
R.M. Larrabee,
Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.
[FR Doc. 98-3627 Filed 2—12-98; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 441
[FRL-5967-1]

Extension of Comment Period for
Effluent Limitations Guidelines and
Pretreatment Standards for the
Industrial Laundries Point Source
Category; Proposed Rule

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; notice of
extension of comment period.

SUMMARY: EPA is extending the
comment period for the proposed
effluent limitations guidelines and
pretreatment standards for the industrial
laundries point source category. The
proposed rule was published in the
Federal Register on December 17, 1997.
The comment period for the proposed
rule is extended by 30 days, ending on
March 19, 1998. In addition, interested
parties providing performance data,

which may be used in calculating limits,
will have until April 20, 1998 to submit
data. This extension is being granted
while taking into consideration the
court-ordered promulgation date.

DATES: Comments regarding all issues
related to the proposed rule will be
accepted until March 19, 1998.
Performance data, as specified herein,
will be accepted until April 20, 1998.

ADDRESSES: Send written comments to
W-97-14, Ms. Marta E. Jordan,
Engineering and Analysis Division
(4303), U. S. EPA, 401 M. Street S.W.,
Washington, DC 20460. Please submit
any references cited in your comments.
EPA requests an original and three
copies of your written comments and
enclosures (including references).

FOR FURTHER INFORMATION CONTACT:
Marta E. Jordan, Engineering and
Analysis Division (4303), U.S.
Environmental Protection Agency, 401
M. St. SW, Washington, DC 20460 or
call (202) 260-0817.

SUPPLEMENTARY INFORMATION: On
December 17, 1997, EPA published
proposed effluent limitations guidelines
and pretreatment standards for the
industrial laundries industry in the
Federal Register for review and
comment (62 FR 66182). The comment
period was scheduled to end February
17, 1998.

EPA held two public hearings during
this comment period to provide
opportunities for the regulated
community and other interested parties
to comment on issues pertaining to the
proposed rule.

EPA has received more than 100
requests to extend the comment period
to allow more time to address the issues
on which EPA solicited public
comment. The comment period for all
issues in the proposed rule is extended
by 30 days, to March 19, 1998. In
addition, EPA will accept performance
data, as specified below, until April 20,
1998. Data that EPA will consider most
useful is performance data that
conforms to the EPA protocols
delineated in the quality assurance
project plan (QAPP) and sampling and
analysis plans. The QAPP and sampling
and analysis plans can be found in
sections 5.5 and 6.5 of the rulemaking
record, respectively. EPA is scheduled
to promulgate pretreatment standards
for this industry by June 1999. EPA is
using its best efforts to comply with this
deadline and expects to meet the
schedule even with this extension of the
comment period.

Dated: February 9, 1998.
Robert Perciasepe,
Assistant Administrator for Water.
[FR Doc. 98-3753 Filed 2—12-98; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financ