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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal
Regulations.
WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development regulations.
2. The relationship between the Federal Register and Code
of Federal Regulations.
3. The important elements of typical Federal Register
documents.
4. An introduction to the finding aids of the FR/CFR system.
WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.
There will be no discussion of specific agency regulations.

WASHINGTON, DC
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ATLANTA, GA

WHEN: March 10, 1998
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SALT LAKE CITY, UT
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Presidential Documents

Title 3—

The President

Executive Order 13075 of February 19, 1998

Special Oversight Board for Department of Defense Investiga-
tions of Gulf War Chemical and Biological Incidents

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Federal Advisory Commit-
tee Act, as amended (5 U.S.C. App.), it is hereby ordered as follows:

Section 1. Establishment. (a) There is hereby established the Special Oversight
Board for Department of Defense Investigations of Gulf War Chemical and
Biological Incidents (‘“Special Oversight Board”). The Special Oversight
Board shall be composed of not more than seven members appointed by
the President. The members of the Special Oversight Board shall have exper-
tise relevant to the functions of the Special Oversight Board and shall
not be full-time officials or employees of the executive branch of the Federal
Government.

(b) The President shall designate a Chairperson and a Vice Chairperson
from among the members of the Special Oversight Board.

Sec. 2. Functions. (a) The Special Oversight Board shall report to the Presi-
dent through the Secretary of Defense.

(b) The Special Oversight Board shall provide advice and recommendations
based on its review of Department of Defense investigations into possible
detections of, and exposures to, chemical or biological weapons agents and
environmental and other factors that may have contributed to Gulf War
illnesses.

(c) It shall not be a function of the Special Oversight Board to conduct
scientific research.

(d) It shall not be a function of the Special Oversight Board to provide
advice or recommendations on any legal liability of the Federal Government
for any claims or potential claims against the Federal Government.

(e) The Special Oversight Board shall submit an interim report within

9 months of its first meeting and a final report within 18 months of its
first meeting, unless otherwise directed by the President.
Sec. 3. Administration. (a) The heads of executive departments and agencies
shall, to the extent permitted by law, provide the Special Oversight Board
with such information as it may require for purposes of carrying out its
functions.

(b) Special Oversight Board members may be allowed travel expenses,
including per diem in lieu of subsistence, to the extent permitted by law
for persons serving intermittently in the Government service (5 U.S.C. 5701-
5707). The administrative staff for the Special Oversight Board shall be
compensated in accordance with Federal law.

(c) To the extent permitted by law, and subject to the availability of

appropriations, the Department of Defense shall provide the Special Oversight
Board with such funds as may be necessary for the performance of its
functions.
Sec. 4. General Provisions. (a) Notwithstanding the provisions of any other
Executive order, the functions of the President under the Federal Advisory
Committee Act, as amended, that are applicable to the Special Oversight
Board, except that of reporting annually to the Congress, shall be performed
by the Secretary of Defense, in accordance with the guidelines and procedures
established by the Administrator of General Services.



9086 Federal Register / Vol. 63, No. 36 / Tuesday, February 24, 1998 / Presidential Documents

[FR Doc. 98-4816
Filed 2-23-98; 8:45 am]
Billing code 3195-01-P

(b) The Special Oversight Board shall terminate 30 days after submitting
its final report.

(c) This order is intended only to improve the internal management of
the executive branch and it is not intended, and shall not be construed,
to create any right, benefit, or trust responsibility, substantive or procedural,
enforceable at law or equity by a party against the United States, its agencies,
its officers, or any person.

THE WHITE HOUSE,
February 19, 1998.
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DEPARTMENT OF AGRICULTURE
Food and Consumer Service

7 CFR Parts 210 and 226

Child and Adult Care Food Program:

Improved Targeting of Day Care Home
Reimbursements

RIN 0584—-AC42

AGENCY: Food and Consumer Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule amends the
Child and Adult Care Food Program
regulations governing reimbursement
for meals served in family day care
homes by incorporating changes
resulting from the Department’s review
of comments received on a January 7,
1997, interim rule. These changes and
clarifications involve: The appropriate
use of school and census data for
making tier | day care home
determinations; documentation
requirements for tier | classifications;
tier 1l day care home options for
reimbursement, including use of child
care vouchers; calculating claiming
percentages/blended rates using
attendance and enrollment lists; and
procedures for verifying household
applications of children enrolled in day
care homes. This final rule also amends
the National School Lunch Program
regulations to facilitate tier | day care
home determinations by requiring
school food authorities to provide
elementary school attendance area

information to sponsoring organizations.

These revisions implement in final form
the provisions of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 to target
higher CACFP reimbursements to low-
income children and providers.

EFFECTIVE DATE: April 27, 1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert M. Eadie, Policy and Program
Development Branch, Child Nutrition
Division, Food and Consumer Service,
Department of Agriculture, 3101 Park
Center Drive, Room 1007, Alexandria,
Virginia 22302, or telephone (703) 305—
2620.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This final rule has been determined to
be economically significant and was
reviewed by the Office of Management
and Budget under Executive Order
12866.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). This rule is expected to have
a significant impact on a substantial
number of small entities. Specifically, it
will impact day care homes classified as
tier 1l day care homes. Additional
discussion of this impact is contained in
the Economic Impact Analysis following
this rule.

Executive Order 12372

The Child and Adult Care Food
Program (CACFP) and the National
School Lunch Program (NSLP) are listed
in the Catalog of Federal Domestic
Assistance Under No. 10.559 and
10.555, respectively, and are subject to
the provisions of Executive Order
12372, which requires
intergovernmental consultation with
State and local officials (7 CFR part
3015, subpart V, and final rule related
notice published at 48 FR 29114, June
24, 1983).

Unfunded Mandate Reform Act

Title Il of the Unfunded Mandate
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of UMRA, the
Food and Consumer Service generally
must prepare a written statement,
including a cost-benefit analysis, for
proposed and final rules with “Federal
mandates’’ that may result in
expenditures to State, local, or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. When such a statement
is needed for a rule, section 205 of

UMRA generally requires the Food and
Consumer Service to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least costly, more cost-effective or least
burdensome alternative that achieves
the objectives of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title Il of UMRA) for
State, local, and tribal governments or
the private sector of $100 million or
more in any one year. Thus, this rule is
not subject to the requirements of
sections 202 and 205 of UMRA.

Paperwork Reduction Act

This final rule contains information
collection requirements which are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. Chapter 35). The final rule
contains changes to the information
collection requirements that were not
included in the interim rule.
Specifically, the final rule contains
changes based on recent day care home
participation data and on information
contained in a recent study, and a
requirement that school food authorities
provide, upon request, elementary
school attendance area information for
schools in which 50 percent or more of
enrolled children have been certified
eligible for free or reduced price meals.
In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) the information
collection or recordkeeping
requirements included in this final rule
have been submitted for approval to
OMB. When OMB notifies us of its
decision, we will publish a document in
the Federal Register providing notice of
the assigned OMB control number or, if
approval is denied, providing notice of
what action we plan to take.

Title: Child and Adult Care Food
Program: Improved Targeting of Day
Care Home Reimbursements.

Description: Under this final rule,
some existing recordkeeping activities
contained in 7 CFR parts 210 and 226
would be affected. The OMB control
numbers are 0584—0006 and 0584—-0055,
respectively.

Description of Respondents: State
agencies, school food authorities and
sponsoring organization of family day
care homes.

Estimated Annual Recordkeeping
Burden: Changes in the annual burden
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hours and participation figures from the
interim rule are based on recent
participation data and information
contained in a recent study, Early
Childhood and Child Care Study, Profile
of Participants in the CACFP: Final
Report, Volume 1, prepared in May of
1997. Specifically, adjustments were
made in the number of National School
Lunch Program State Agencies (SA), the
number of sponsoring organizations of
family day care homes, and the annual
frequency of sponsoring organization’s
recordkeeping requirements. In
addition, an adjustment was made to the
projected number of households of tier
Il children who complete and submit an
application. The use of this data results
in the deletion of 23,813 reporting hours
and the addition of 12,208
recordkeeping burden hours from the
burden hours used in the interim rule
estimate of burden hours to the Child
and Adult Care Food Program.

The final rule also requires that
school food authorities provide, when
available and upon request by Child and
Adult Care Food Program sponsoring
organizations, elementary school
attendance area information for schools
in which 50 percent or more of enrolled
children have been certified eligible for
free or reduced price meals. This
provision was not specifically addressed
in the interim rule because the
Department assumed that attendance
area information would be publicly
available to sponsoring organizations.
However, given the importance of
attendance area information in making
tier 1 day care home determinations
using school data, and commenter
concern regarding the availability of
attendance area information, the final
rule requires school food authorities to
provide this information. The final rule
does not require the creation or
collection of new data, but rather the
provision, upon request, of attendance
area information that already exists,
thereby imposing a minimal burden.
The inclusion of this provision results
in the addition of 39,752 reporting
burden hours to the burdens for the
National School Lunch Program.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect unless so specified in the
EFFECTIVE DATE section of this preamble.
Prior to any judicial challenge to the

provisions of this rule or the application
of its provisions, all applicable
administrative procedures must be
exhausted. In the CACFP: (1) Institution
appeal procedures are set forth in 7 CFR
226.6(k); and (2) disputes involving
procurement by State agencies and
institutions must follow administrative
appeal procedures to the extent required
by 7 CFR 226.22 and 7 CFR part 3015.

This rule implements in final form the
amendments set forth under sections
708(e) (1) and (3) of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA),
Pub. L. 104-193, which was enacted on
August 22, 1996. In accordance with
section 708(k)(3)(A) of PRWORA, the
Department published an interim rule,
instead of a proposed rule, on January
7, 1997 (62 FR 889). Due to errors
contained in the preamble and
regulatory text of the rule published on
January 7, 1997, the Department
published a correction document on
February 6, 1997 (62 FR 5519), and
extended the original 90-day comment
period to 120 days, through May 7,
1997.

Among other things, this final rule
amends § 210.9(b)(20) of the National
School Lunch Program regulations to
require that school food authorities
provide, when available and upon
request by CACFP sponsoring
organizations, elementary school
attendance area information for schools
in which 50 percent or more of enrolled
children have been determined eligible
for free or reduced price meals. This
provision was not specifically addressed
in the interim rule published on January
7, 1997 (62 FR 889) because the
Department assumed that such
information would be publicly available
to sponsoring organizations. However, a
number of sponsoring organizations
have expressed concern about their
ability to obtain this information.
Attendance area information is essential
to making tier | day care home
determinations using school data, an
option specifically required by the
PRWORA amendments. In addition, the
requirement to provide attendance area
information only pertains to those
school food authorities in which such
information already exists, thereby
imposing a minimal burden. For these
reasons, the Administrator of the Food
and Consumer Service has determined,
in accordance with 5 U.S.C.
553(b)(3)(B), that it is impracticable and
contrary to the public interest to take
prior public comment and that good
cause therefore exists for promulgating
this provision in the final rule without
prior public notice and comment.

In addition, this final rule amends
§226.15(f) to include criteria on the
appropriate use of school and census
data for making tier | day care home
determinations. These criteria place
primary emphasis on the use of
elementary school free and reduced
price enrollment data. The preamble to
the interim rule expressed the
Department’s strong preference for
school data over census data, stated
several reasons for this preference, and
indicated that the Department would
subsequently issue guidance for use by
sponsoring organizations in making tier
| day care home determinations. The
Department issued this guidance on
March 10, 1997. Because the criteria
were not set forth in the interim rule,
there was no opportunity for formal
public comment. However, sponsoring
organizations have made their initial
tier | determinations in accordance with
the criteria set forth in the March 10
guidance, and in this final rule. For this
reason, the Administrator of the Food
and Consumer Service has determined,
in accordance with 5 U.S.C.
553(b)(3)(B), that it is impracticable and
contrary to the public interest to take
prior public comment and that good
cause therefore exists for promulgating
this provision in the final rule without
prior public notice and comment.

The final rule is being published
based on comments received on the
interim rule, in accordance with the
requirement contained in section
708(k)(3)(B) of PRWORA. The
Department anticipates that it may later
propose additional changes to address
issues that arise after implementation of
the two-tiered reimbursement structure
onlJuly 1, 1997.

Background

This rule implements in final form the
amendments set forth under sections
708(e) (1) and (3) of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA),
Public Law 104-193, which was enacted
on August 22, 1996. In accordance with
section 708(k)(3)(A) of PRWORA, the
Department published an interim rule,
instead of a proposed rule, on January
7, 1997 (62 FR 889).

In addition to requiring that an
interim rule be published by January 1,
1997, section 708(k)(3)(B) of PRWORA
also required the Department to publish
a final rule on these provisions by July
1, 1997. These extremely short
timeframes limited the Department’s
ability to benefit from public input in
the development of the interim or final
rule. Thus, although the Department
allowed 120 days for public comment
on the interim rule, the requirement to
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publish a final rule by the date for
implementation of the two-tiered system
(July 1, 1997) meant that the final rule
could not reflect any knowledge gained
by the Department, State agencies, or
sponsoring organizations in operating
the two-tiered system.

The Department recognizes the
importance of State and local-level
input in developing effective program
regulations that carry out the intent of
PRWORA while minimizing
administrative burden. Therefore, the
Department is interested in receiving
comments on implementation and
operation during the first year of the
two-tiered system. Based on the
comments received, the Department
may develop, at a later date, a proposed
rule to implement any needed changes
within the statutory framework.

In an effort to improve the targeting of
benefits to low-income children,
PRWORA establishes a two-tiered
system for reimbursing meals served in
family day care homes participating in
the Child and Adult Care Food Program
(CACFP), effective July 1, 1997. Under
this system, tier | day care homes are
those that are located in low-income
areas or those in which the provider’s
household income is at or below 185
percent of the Federal income poverty
guidelines. All meals served to enrolled
children in tier | day care homes are
reimbursed at essentially the same rates
as prior to the two-tiered system, as
adjusted for inflation, regardless of the
income levels of enrolled children’s
households. Tier Il day care homes are
those which do not meet the location or
provider income criteria for a tier | day
care home. All meals served in tier Il
day care homes are reimbursed at lower
rates, unless the provider elects to have
the sponsoring organization identify
children from income-eligible
households. In that case, meals served
to identified income-eligible children
are reimbursed at the tier | rates.

The Department received 713
comments on the interim rule published
in the Federal Register on January 7,
1997. Of these, 21 were from State
agencies administering the CACFP or
National School Lunch Program (NSLP);
140 from sponsoring organizations of
day care homes; 352 from day care
home providers; 5 from advocacy
groups; 192 from parents and other
members of the general public; and 3
from others, including one from a State
Representative, one from a public
school system, and one from a school
administrator’s association.

In general, commenters were opposed
to the changes made to the CACFP by
Public Law 104-193. Of the
commenters, 583 specifically expressed

concern about the negative impact they
anticipate that these provisions will
have on child care and, therefore, on
children, including: (1) Potentially
significant dropout of providers from
the CACFP, which could result in an
increase in the number of
“underground,” unlicensed day care
homes; (2) a possible increase in day
care rates if tier Il providers choose to
“pass along” the effect of lost meal
reimbursement to parents in the form of
higher day care rates; (3) a potential
decrease in the quality of meals served
to children in CACFP day care homes,
due to the lower reimbursement rates;
and (4) an overall decrease in available
quality child care at a time when new
work requirements resulting from
welfare reform necessitate an increased
supply. Instead of the two-tiered
reimbursement system set forth in
PRWORA, 103 commenters suggested
that budgetary savings could be
achieved by maintaining one set of
rates, but by lowering them. Only three
commenters expressed support for the
two-tiered reimbursement system.

Several of the concerns expressed by
commenters were addressed in the
economic impact analysis, which was
published as an appendix to the interim
rule (62 FR 904). Overall, it is expected
that non-low-income providers and
parents will bear most of the costs
resulting from the two-tiered
reimbursement system—as was the
intent of PRWORA. First, as a result of
the two-tiered reimbursement system,
the annual rate of growth of the number
of day care home providers participating
in the CACFP is expected to decline.
This anticipated decline in the annual
rate of growth is attributed to a
combination of decreased incentive for
non-low-income providers to join the
program, due to the lower
reimbursement rates, and an increase in
the number of these providers leaving
the program. Similarly, the decreased
CACEFP reimbursements may cause
some currently regulated and sponsored
homes not only to drop out of the
CACFP, but also to consider moving out
of licensed care altogether.

As noted by some of the commenters,
providers who remain in the program
and operate tier Il day care homes will
most likely respond to their decrease in
revenues from the CACFP through some
combination of raising child care fees,
absorbing the loss, and reducing their
operating costs. Though many factors
influence a provider’s response,
including the competitiveness of the
child care market in which the provider
operates, affected providers (tier 1) will
probably choose to pass some of their
revenue loss on to their clientele,

primarily non-low-income parents,
through higher child care fees. To cut
operating costs, tier Il providers may
also change their management practices
relating to food service and
developmental opportunities and
materials. Providers may decide that
certain snacks under the old, higher
CACFP reimbursements will not be
served under the new, lower rates, such
as an afternoon snack. Providers might
also respond by decreasing meal
portions, although by specifying
minimum serving sizes, CACFP
regulations limit the extent to which
this could be done. Among other
comparisons, the CACFP study
mandated by section 708(l)(1)(E) of
PRWORA will compare the nutritional
quality of meals served in post-tiering
tier 1l day care homes with the quality
of meals served in those day care homes
before tiering.

The comments received on the
provisions of the interim rule, and the
Department’s response to them, are
discussed in greater detail in the
preamble that follows. Although the
Department carefully considered all of
the comments received, many of the
changes recommended by commenters
are not feasible under the language of
PRWORA. Any provisions that are not
discussed in the preamble to this final
rule were not addressed by commenters,
and are retained as set forth in the
interim rule. However, in several cases,
the preamble addresses provisions on
which the Department received no
comments, in order to bring to readers’
attention certain significant provisions
of PRWORA and the interim rule.

Tier | Day Care Homes
Definition

The interim rule, in §2226.2, defined
a “‘tier | day care home” as:

(a) A day care home that is operated by a
provider whose household meets the income
standards for free or reduced-price meals, as
determined by the sponsoring organization
based on a completed free and reduced price
application, and whose income is verified by
the sponsoring organization of the home in
accordance with §226.23(h)(6);

(b) A day care home that is located in an
area served by a school enrolling elementary
students in which at least 50 percent of the
total number of children enrolled are
certified eligible to receive free or reduced
price meals; or

(c) A day care home that is located in a
geographic area, as defined by FCS based on
census data, in which at least 50 percent of
the children residing in the area are members
of households which meet the income
standards for free or reduced price meals.

The definition promulgated in the
interim rule was based on the definition
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of “tier | family or group day care
home” contained in section
17(H)(3)(A)(ii)(1) of the National School
Lunch Act (NSLA), as amended by
section 708(e)(1) of Public Law 104-193.

No comments were received on the
definition of *‘tier | day care home” as
added by §226.2 of the interim rule.
Therefore, this final rule retains the
definition of “tier | day care home” as
set forth in the interim rule.

Provision of Area Data

Unless a provider demonstrates that
household income meets the free or
reduced price eligibility standards, a
sponsoring organization must use
elementary school or census data—
referred to collectively in this preamble
as “‘area data”’—to qualify the day care
home as a tier | day care home. Section
708(e)(3) of PRWORA amended section
17(f)(3) of the NSLA to set forth
requirements pertaining to the provision
of area data for use in making tier | day
care home determinations.

School Data

Based on the provisions of PRWORA,
the interim rule added § 210.9(b)(20) to
the NSLP regulations to require that
school food authorities provide (by
March 1, 1997, and by December 31
each year thereafter) the State agency
that administers the NSLP with a list of
all elementary schools under their
jurisdiction in which 50 percent or more
of enrolled children have been
determined eligible for free or reduced
price meals as of the last operating day
of October. Similarly, §210.19(f) as
added by the interim rule requires each
State agency that administers the NSLP
to provide (by March 15, 1997, and by
February 1 each year thereafter) the
State agency that administers the
CACFP with a list of all elementary
schools in the State in which 50 percent
or more of enrolled children have been
determined eligible for free or reduced
price meals. Section 210.19(f) also
requires the State agency that
administers the NSLP to provide the list
to any sponsoring organization that
requests it. In addition, § 226.6(f) as
amended by the interim rule requires
the State agency that administers the
CACFP to provide its sponsoring
organizations with this list of
elementary schools by April 1, 1997,
and by February 15 each year thereafter.

The Department received 64
comments concerning the provision of
elementary school free and reduced
price enrollment data for the CACFP. Of
these, five commenters objected to the
requirements because they believe that
they place an unnecessary burden on
school food authorities and/or NSLP

State agencies. For example, two
commenters pointed out that this
requirement is unrelated to the
administration of the NSLP. The
Department agrees that provision of
these data is not directly related to
administration of the NSLP, and is
cognizant of the modest administrative
burden it may place on State and local
entities. Nevertheless, section
17(f)(3)(E)(ii) of the NSLA, as amended
by section 708(e)(3) of PRWORA,
explicitly requires that NSLP State
agencies annually provide this data in
order to facilitate tier | day care home
classifications in the CACFP. Despite
commenters who indicated that this is
a new reporting burden, §210.8(c) of the
NSLP regulations previously required
that school food authorities report the
total number of enrolled free, reduced
price, and paid children to the NSLP
State agency on the October claim for
reimbursement. In order to submit this
data, school food authorities must
already consolidate the enrollment data
submitted by individual schools. In
addition, while there was no prior
Federal requirement that school food
authorities report the names of
participating schools to the State
agency, many States already collected
this information. Finally, although
PRWORA required NSLP State agencies
to provide the list directly to sponsoring
organizations upon request, the interim
rule requires that NSLP State agencies
also provide it to CACFP State agencies,
which will provide it to all sponsoring
organizations. We expect that this
requirement will reduce the number of
requests received by NSLP State
agencies from sponsoring organizations,
thereby further minimizing the burden
associated with this provision. Finally,
the burden is also minimized due to the
fact that more than three-fourths of
States operate the CACFP out of the
same State agency as the NSLP.

In addition, two commenters
recommended that the annual February
15 date by which the CACFP State
agency must provide the list of schools
to sponsoring organizations be changed
to April 1 or April 15, in order to
provide the CACFP State agency
additional time to assemble the data and
distribute it to sponsoring organizations.
While the interim rule requires that the
CACEFP State agency provide the school
data to sponsoring organizations by
February 15, which is only two weeks
after its receipt from the NSLP State
agency, the form in which the data is
received from the NSLP State agency
should not require any work by the
CACFP State agency beyond duplicating
and mailing the data to sponsoring

organizations. In the Department’s
opinion, two weeks is sufficient time to
perform this task. Furthermore, it is
critical that the data be provided in as
timely a manner as possible after receipt
by the CACFP State agency, so that
sponsoring organizations are able to
make their tiering determinations with
current information.

Therefore, this final rule makes no
change to 8§210.9(b)(20) and 210.19(f)
regarding the requirement that school
food authorities and NSLP State
agencies, respectively, provide free and
reduced price enrollment data for use by
CACFP sponsoring organizations. In
addition, no change is being made to the
February 15 annual date by which the
CACFP State agency must provide
sponsoring organizations with the
school data, contained in § 226.6(f)(9).

Sixteen commenters on the interim
rule indicated that the free and reduced
price enrollment data used in the
CACFP should be based on a month
other than October. These commenters
expressed concerns that requiring
October data will impose a new
reporting burden on school food
authorities and NSLP State agencies,
and that data from another month
would be more reflective of schools’ free
and reduced price enrollment. With
regard to whether data from another
month would more accurately reflect
the free and reduced price enrollment of
schools, five commenters recommended
specific months that should be used
instead of October, including January,
March, May and June. Four commenters
recommended that each NSLP State
agency decide on the appropriate month
for provision of data. In addition, 12
commenters questioned whether
sponsoring organizations could
themselves obtain updates of free and
reduced price enrollment data from
school food authorities or individual
schools more frequently than annually,
and one commenter recommended that
NSLP State agencies provide updated
data to sponsoring organizations on a
monthly basis. Finally, 185 commenters
expressed concern about the accuracy of
the school data provided.

The Department continues to believe
that October data accurately reflects the
free and reduced price enrollment of
schools, and also imposes the least
burden on school food authorities.
Nevertheless, in response to commenter
concerns, this final rule permits NSLP
State agencies to establish the list of
schools on free and reduced price data
on data from a month other than
October.

At a minimum, PRWORA and the
interim rule require that free and
reduced price enrollment data be
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provided to sponsoring organizations on
an annual basis. In the interests of
minimizing any burden associated with
provision of this data, and the potential
for administrative confusion which
could result from monthly fluctuations
in the data, this final rule does not
require that data be provided more
frequently than annually, and permits
State agencies to update the list of
schools more frequently only under
unusual circumstances.

The circumstances under which State
agencies may update the list help
address commenters’ concerns regarding
the accuracy of the data provided. If, for
example, free and reduced price data for
a newly opened school becomes
available after the list has already been
provided, it would be logical for the
NSLP State agency to provide to the
CACFP State agency and requesting
sponsoring organizations the new data
for this particular school, and any other
schools affected by its opening.
Similarly if, after the list of schools is
provided, it is discovered that data
provided by a particular school food
authority is several years old, the NSLP
State agency should provide new data
on those schools. However, this means
that routine monthly fluctuations in a
school’s free and reduced price data
may not be used to qualify or disqualify
a home from tier | status after its initial
determination of eligibility has been
made. Although PRWORA and the
interim rule explicitly allow a State
agency to change a tier | determination
if information becomes available
indicating that a home is no longer in
a qualified area, this should be done
only when there has been a substantial,
sustained shift in an area’s
socioeconomic makeup, not when there
are minor fluctuations in a school’s free
and reduced price enrollment from one
month to the next. In order to ensure
that all sponsoring organizations (whose
service areas often overlap) have equal
access to any updated information, and
to help ensure the integrity of the data
provided, sponsoring organizations will
not be permitted to use free and reduced
price information obtained directly from
local school food authorities without the
express prior consent of the State
agency administering the CACFP.
Sponsoring organizations that become
aware of particular circumstances that
they believe would warrant the issuance
of new data should notify the CACFP
State agency, which can communicate
with the NSLP State agency as
necessary.

Accordingly, this final rule amends
§§210.9(b)(20) and 210.19(f) to permit
NSLP State agencies to base the list of
free and reduced price schools for the

CACFP on data as of the last operating
day of the preceding October, or another
month specified by the NSLP State
agency. In order to accommodate NSLP
State agencies which select a month
other than October, §2210.9(b)(20) is also
amended by adding language to clarify
that school food authorities must
annually provide the list of schools to
the NSLP State agency by December 31,
or, if data is based on a month other
than October, within 60 calendar days
following the end of the selected month.
Similarly, §210.19(f) is amended by
adding language that NSLP State
agencies must annually provide the list
of schools to the CACFP State agency by
February 1, or within 90 calendar days
following the end of the month
designated by the NSLP State agency if
data is based on a month other than
October. In addition, § 226.6(f)(9) is
amended to clarify that the CACFP State
agency must annually provide the list of
schools to sponsoring organizations by
February 15, or within 15 calendar days
of receipt of the list from the NSLP State
agency if data is based on a month other
than October. Section 210.19(f) is
further amended in this final rule to
permit NSLP State agencies to provide
updated free and reduced price
enrollment data on individual schools,
but only when unusual circumstances
render the initial data obsolete.

In addition, the Department received
272 comments which expressed concern
about the availability or accessibility of
elementary school attendance area
information, which is necessary for
sponsoring organizations to obtain in
order to be able to use the free and
reduced price enrollment data.

First, many commenters suggested
methods of classifying tier | day care
homes which would greatly reduce, or
even eliminate the need for attendance
area information. For example, 38
commenters suggested that State
agencies be given the authority to
qualify larger geographic areas, such as
cities or school districts, as tier | areas,
thus eliminating the need for individual
elementary school attendance area
information for those areas. Similarly,
six commenters suggested using data
from the elementary school
geographically closest to the provider,
instead of data from the school serving
the provider. Finally, 15 commenters
recommended that sponsoring
organizations be permitted to accept a
provider’s self-declaration of the
elementary school serving the day care
home as sufficient proof of the home’s
location in the school attendance area.
Several of these commenters also
recommended that sponsors be required
to verify provider self-declarations

through obtaining elementary school
attendance information for a sample of
their providers.

Although the Department appreciates
commenters’ suggestions and recognizes
that they potentially would reduce the
burden of obtaining attendance area
information, none of the suggested
alternatives is permissible under the
provisions of PRWORA. Due to the
definition contained in section
17(F)(3)(A)(ii)(1) of the NSLA, as added
by section 708(e)(1) of PRWORA, which
describes a “tier | day care home” in
part as a day care home “‘served by a
school enrolling elementary students,”
it would be contrary to the law to permit
larger geographic areas to qualify as tier
| areas, or to use data from the
elementary school geographically
closest to a provider’s home. In
addition, as discussed in a
memorandum issued on April 25, 1997,
a sponsor may not rely on a provider’s
self-declaration of elementary school
attendance area for making a tier |
determination. To comply with the law
and the interim rule, a sponsor must
independently substantiate and
document any attendance area
information obtained from its providers.
(Additional discussion of provider self-
declaration of elementary school
attendance areas may be found later in
this preamble under “Documentation
Requirements.”)

In addition, 62 of the commenters
indicated that obtaining elementary
school attendance area information for
schools with a free and reduced price
enrollment of 50 percent or more is
burdensome and difficult for sponsoring
organizations. Another of the concerns,
expressed by nine commenters, was that
school districts will not release
attendance area information to
sponsoring organizations due to
concerns about liability for erroneous
tier | classifications made using school
data. In addition, 11 commenters
indicated that there is no attendance
area information available for some
school districts, and 50 commenters
indicated a concern that sponsoring
organizations will have difficulty
keeping up with school boundaries
because they change frequently. Finally,
42 commenters suggested that NSLP
State agencies be required to provide
attendance area information, either
directly to sponsoring organizations or
through the CACFP State agency, along
with the list of elementary schools in
which 50 percent or more of enrolled
children are determined eligible for free
or reduced price meals. Many of these
commenters indicated that NSLP State
agency provision of attendance area
information would eliminate
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duplication of effort by sponsoring
organizations, and ensure that the
information obtained and used by
sponsors is consistent.

When the interim rule was drafted, it
was assumed that attendance area
information would be publicly available
to sponsoring organizations. In response
to concerns expressed on this issue after
publication of the interim rule, the
Department issued a memorandum on
February 10, 1997, in which NSLP State
agencies were asked to urge their local
school food authorities to make
attendance area information available to
sponsoring organizations upon their
request.

Requiring NSLP State agencies to
collect attendance area information from
all elementary schools in the State with
50 percent or more of enrolled children
identified as eligible for free or reduced
price meals would, in most cases, place
a substantial burden on NSLP State
agencies. In addition, the Department
believes it is unnecessary to impose an
additional information collection
requirement on NSLP State agencies
when the information that sponsoring
organizations need to make tier | day
care home determinations is usually
maintained by the local school district,
and not by the NSLP State agency.
Although NSLP State agencies are
required by PRWORA and the interim
rule to collect data from school food
authorities regarding schools with 50
percent or more free and reduced price
enrollees, attendance area information
for individual schools is significantly
more complex and varied.

However, given the significant
commenter concern regarding the
availability of attendance area
information, this final rule requires
school food authorities to provide
elementary school attendance area
information, when it is available for the
schools under their jurisdiction, upon
request by sponsoring organizations. We
are requiring that the information be
provided “when it is available” in
recognition of the fact that not all school
districts have distinct attendance areas
attached to each of their elementary
schools. The Department wishes to
emphasize that it does not intend for
school food authorities to create new
information, but rather to provide
sponsoring organizations only with
attendance area information that already
exists.

With regard to commenter concerns
about a school district’s liability if
erroneous tier | day care home
classifications are made based on school
data, school districts should be assured,
as previously indicated in our February
10, 1997, memorandum, that they will

not be held financially or otherwise
liable by FCS for erroneous tier |
classifications, whether due to a
sponsoring organization’s misuse of
attendance area information, or due to
an inadvertent error by the school
district when providing the information.
Conversely, sponsoring organizations
will not be liable for erroneous
information obtained from school food
authorities as long as the sponsoring
organization takes action to correct
misclassifications made with erroneous
school data as soon as it learns of the
errors.

As indicated above, many
commenters expressed concern that
sponsoring organizations will have
difficulty maintaining up-to-date
boundary information because
boundaries for some schools change
frequently. The Department recognizes
that changes to a school’s boundaries
made during a school year may not be
immediately known by the sponsor.
However, the Department expects
sponsoring organizations to make
reasonable efforts to use current
boundary information when making tier
I determinations with school data.
Therefore, this final rule requires that
sponsoring organizations obtain current
attendance area information at a
minimum on an annual basis, for use in
classifying new day care homes that
enter the program. However, as
discussed above with regard to changes
in a school’s percentage of free and
reduced price enrollment from year to
year, the Department does not expect
sponsoring organizations to routinely
reclassify tier | day care homes before
the three-year period has expired based
on shifts in an elementary school’s
boundaries.

Accordingly, this final rule amends
§210.9(b)(20) by adding the requirement
that school food authorities provide
elementary school attendance area
information, upon request by
sponsoring organizations, when it is
available for the schools under their
jurisdiction. In addition, § 226.15(f) is
amended by adding the requirement
that when making tier | day care home
determinations based on school data,
sponsoring organizations shall use
attendance area information that has
been obtained, or verified with
appropriate school officials to be
current, within the last school year.

Census Data

Section 708(e)(3) of PRWORA
amended section 17(f)(3)(E)(i) of the
NSLA to require that the Secretary
provide each CACFP State agency with
appropriate census data showing the
areas of the State in which at least 50

percent of children are from households
meeting the income standards for free or
reduced price meals. In addition,
§226.6(f)(9) as amended by the interim
rule requires CACFP State agencies to
make the census data available to
sponsoring organizations.

A special tabulation of data showing,
for each census block group in the
country, the percentage of children age
0-18 who are from households meeting
the income standards for free or reduced
price meals has been used for
determining area eligibility for the
Summer Food Service Program (SFSP)
since 1994. By January 1997, the
Department had provided this special
tabulation to all CACFP State agencies
that do not also administer the SFSP. In
addition, since the CACFP defines a
child as age 12 and under, a special
tabulation of census data for children
ages 0—12 was provided to all CACFP
State agencies in March 1997. Because
the 0-12 tabulation was not initially
made available to State agencies, they
were instructed that they could permit
sponsoring organizations to use either of
the special tabulations for determining
tier | day care home eligibility for the
purposes of implementation. However,
after September 30, 1997, all sponsoring
organizations must use the special
tabulation of census data for children
ages 0—12 since that data corresponds
with the definition of “child” in the
CACFP.

No comments were received
concerning the provision of census data.
Therefore, this final rule retains the
requirement contained in § 226.6(f) as
added by the interim rule that State
agencies provide sponsoring
organizations census data.

Making Tier | Day Care Home
Determinations

By requiring that school and census
data ultimately be provided to
sponsoring organizations, PRWORA
places the responsibility for determining
which day care homes are eligible as tier
| day care homes on sponsoring
organizations. This is accomplished by
applying the school or census data
provided by the CACFP State agency, or
by determining and verifying that the
households of day care home providers
are eligible for free or reduced price
meals.

Appropriate Use of Area Data

With regard to using area data for
making tier | day care home
determinations, the preamble to the
interim rule expressed the Department’s
strong preference that sponsoring
organizations use elementary school free
and reduced price eligibility data over
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census data in making tier | day care
home determinations. The preamble
also stated several reasons for this
preference, and indicated that the
Department would issue subsequent
guidance for use by sponsoring
organizations in making tier | day care
home determinations.

The Department issued guidance on
the use of elementary school and census
data for making tier | day care home
determinations in the form of a March
10, 1997, memorandum, well in
advance of the April 1, 1997, regulatory
deadline at § 226.6(f)(2) for sponsors’
submission of management plan
amendments which detailed their
system for making tier | determinations.
That guidance indicated that, because it
is typically more recent and more
representative of a given area’s current
socioeconomic status, school data must
be consulted first when using area data
to try to qualify a day care home as a
tier | day care home. The only
exceptions to this rule are in cases in
which busing, or other *‘district-wide”
bases of attendance, such as magnet or
charter schools, result in school data not
being representative of an attendance
area, or when attendance areas are not
used by the school district. In these
cases, census data should generally be
consulted by sponsoring organizations
instead of school data.

In addition, the guidance indicated
that if, after reasonable efforts are made,
a sponsoring organization is unable to
obtain local elementary school
attendance area information, as
discussed above, the sponsor may use
census data to determine a day care
home’s eligibility as a tier | day care
home. The Department did not attempt
to define “‘reasonable efforts,” but rather
provided discretion to State agencies to
provide additional guidance in this area
to sponsoring organizations.

Finally, the guidance delineated
circumstances in which sponsoring
organizations may consult census data
after having consulted school data
which fails to support a tier |
determination. These circumstances
were: (1) Rural areas with
geographically large elementary school
attendance areas; or (2) other areas in
which an elementary school’s free and
reduced price enrollment is above 40
percent. This approach enables
sponsoring organizations to identify
“pockets of poverty” with higher
concentrations of low-income children
which are not evident when only
consulting the list of schools with 50
percent or more of enrolled children
determined eligible for free or reduced
price meals. The March 10 guidance
pointed out, however, that NSLP State

agencies were only required by
§210.19(f), as amended by the interim
rule, to provide a list of elementary
schools in the State in which at least 50
percent of enrolled children are
determined eligible for free or reduced
price meals.

The Department received 166
comments on the appropriate use of
school and census data, all of which
indicated that there should be no
restrictions on the use of school or
census data for making tier | day care
home determinations. Thirty-one of
these commenters indicated their belief
that PRWORA does not indicate a
preference for one data source over
another. Forty commenters indicated
that the Department’s policy restricting
the use of census data to specific
circumstances was contrary to what
they believed to be PRWORA's intent to
serve the maximum number of low-
income children. Eleven commenters
objected to the Department’s position
that school data should not generally be
used in cases with significant student
busing or other district-wide bases of
attendance, such as magnet schools.
Two commenters indicated that CACFP
policy should not be based on
comparisons to the SFSP because the
programs are very different.

The Department prefers school data
over census data because, in most cases,
school data is more capable of
accurately documenting an area’s
current socioeconomic status. Thus,
placing primary reliance on school data
for making tier | day care home
determinations on the basis of area data
is necessary to achieve the targeting
goals of PRWORA. In addition, section
17(F)(I)(E)(ii)(I1) of the NSLA, as
amended by section 708(e)(3) of
PRWORA, requires that in determining
“whether a home qualifies as a tier |
family or group day care home under
subparagraph (A)(ii)(1),” State agencies
and sponsoring organizations “shall use
the most current available data at the
time of the determination.”
Subparagraph (A)(ii)(l) of section
17(f)(3) of the NSLA encompasses all of
the methods (i.e., elementary school
data, census data, and provider’s
household income) for making tier |
determinations. In most instances, free
and reduced price applications are
collected annually by elementary
schools. Therefore, these data are a far
more recent statement of individual and
aggregate economic circumstances than
census data, which was collected in
1990.

One hundred twenty-two commenters
expressed concern that elementary
school free and reduced price data does
not necessarily accurately reflect an

area’s economic circumstances. These
commenters cited several reasons,
including that many low-income
families choose not to apply for school
meal benefits, and therefore, are not
included in the school data. Although it
is true that not all eligible households
submit free and reduced price school
meal applications on behalf of their
school-age children, studies such as the
National Evaluation of School Nutrition
Programs (Abt Associates, 1983) have
demonstrated that low-income
households are more likely to apply on
behalf of their elementary-age children
than low-income households with older
children. In addition, the special
tabulation of census block group data is
based on data submitted by a sample
drawn from one out of every six
American households. As such, it
provides an excellent basis for
generalizing about poverty at the
national, State, and county levels.
However, the average census block
group includes approximately 400
housing units containing about 900
persons, and the one in six income
sample is drawn randomly from all
census block groups, not equally from
within each block group. As a result,
there is no way of predicting how many
households within a particular block
group completed and returned the
household income questionnaire to the
Bureau of the Census. The average
number of households in a block group
with school-age children which
returned the questionnaire is unlikely to
be greater than the average number of
households with children enrolled in
the local elementary school. Thus,
census data for a particular block group
is typically less accurate than school
data.

Despite the shortcomings of census
data, the Department believes that its
inclusion in the law as a potential
source for documenting a day care
home’s eligibility as a tier | day care
home was purposeful and logical. There
are, as noted above, certain
circumstances in which school data
does not more accurately portray the
surrounding area’s socioeconomic status
than census data. In addition, if an
area’s socioeconomic makeup has not
changed substantially since the census
data were collected in 1990, there may
also be other circumstances, such as
rural and urban “‘pockets of poverty,” in
which census block group data can
appropriately identify an eligible
portion of an otherwise ineligible
elementary school attendance area.

With regard to commenter objections
to the Department’s position that school
data should not generally be used in
cases with significant student busing or
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other district-wide bases of attendance,
the Department would like to reiterate
that it promulgated this policy because
in cases with district-wide bases of
attendance, the school data does not
necessarily reflect the household
income levels of a particular geographic
area. However, the March 10 guidance
was not intended to require that,
whenever busing occurred, census data
would have to be used. Pupil busing
might be used for a small portion of the
student population and might not affect
the elementary school data’s ability to
accurately portray an area’s household
income levels. Rather, the guidance was
intended to underscore the
Department’s strong belief that Congress
intended sponsoring organizations to
utilize area data which best portrays the
current household income levels of the
area in which a particular day care
home is located. Each community’s
situation may be potentially unique, and
the State agency is in the best position
to determine when busing or other
circumstances have diminished the
school data’s ability to accurately
portray an area’s current household
income levels. In addition, although the
two programs are different in many
operational respects, the Department
believes that basing the CACFP policy
on that for the SFSP is warranted in this
situation due to the programs’
similarities in establishing eligibility
based on geographic areas.

Therefore, despite the concerns
expressed by commenters, the
Department continues to believe that
school data is preferable to census data
in the majority of cases, and that the
policy set forth in the March 10
memorandum is consistent with the
intent of Pub. L. 104-193 to utilize the
best available data on aggregate
socioeconomic conditions in order to
better target CACFP benefits to low-
income areas. Therefore, this final rule
incorporates the criteria on the
appropriate use of school and census
data for making tier | day care home
determinations set forth in the March
10, 1997, memorandum.

When making tiering determinations
based on area data, sponsoring
organizations are expected to make
reasonable efforts to ensure that day
care homes located within the
geographic limits of an eligible school
attendance area or census block group
are classified as tier | homes only when
appropriate. That is, if a sponsoring
organization believes that a segment of
an otherwise eligible elementary school
attendance area is non-needy, the
sponsoring organization must take
additional steps to ensure that homes
within the attendance area have been

appropriately classified. For example,
although sponsors should consult
school data first in most circumstances,
it is possible that some
socioeconomically diverse school
attendance areas which meet the 50
percent threshold might include
substantial segments which are well
above the criteria for free or reduced
price meals. In such cases, in
accordance with the law’s intent to
target higher meal reimbursements to
low-income children and providers, it
would be necessary for the sponsor to
consult census data as well as to
determine which part of the elementary
school attendance area should be
classified as tier I. If a review of the
census block group data confirms the
sponsoring organization’s belief that a
segment of an otherwise eligible school
attendance area is, in fact, above the
criteria for free or reduced price meals,
the sponsoring organization must
reclassify the homes in that area as tier
Il day care homes, unless the individual
providers can document tier | eligibility
on the basis of their household income.

Finally, in order to comply with the
March 10 memorandum, 12 commenters
requested that NSLP State agencies be
required to provide free and reduced
price enrollment data on all elementary
schools in the State, or at least for all
schools with 40 percent or more free or
reduced price enrollment, instead of the
currently required 50 percent. The
Department will not impose a
requirement on NSLP State agencies
beyond the explicit requirement in
section 708(e)(3) of PRWORA that they
annually provide a list of elementary
schools with 50 percent or more free or
reduced price enrollment. However, as
indicated in guidance issued by the
Department on May 16, 1997, the
CACFP State agency can request that the
NSLP State agency provide data for
schools with between 40 and 49 percent
free and reduced price enrollment, or
even data for all elementary schools in
the State. In fact, we are aware that
several NSLP State agencies have
already provided the additional data.
However, sponsoring organizations
which do not have access to data for
schools below 50 percent may consult
census data to attempt to qualify day
care homes located in identifiable
““pockets of poverty” as tier | day care
homes. There may also be some limited
circumstances in which using census
data is appropriate to identify ‘““pockets
of poverty” even when elementary
school free and reduced price
enrollment is below 40 percent. In both
of these circumstances, however,
sponsors must first receive State agency

approval to ensure that determinations
are made using the data, whether school
or census, that is most reflective of an
area’s current household income levels.

Accordingly, this final rule amends
§226.15(f) to include the above-
described criteria on the appropriate use
of school and census data for making
tier | day care home determinations.

Verification of Providers’ Household
Income

The definition of “tier | day care
home” contained in section
17(F)(3)(A)(ii)(1) of the NSLA, as
amended by section 708(e)(1) of Public
Law 104-193, and as added to §226.2
by the interim rule, requires that a day
care home that qualifies as a tier | day
care home on the basis of the provider’s
household income must have this
income verified by the sponsoring
organization. Therefore, the interim rule
added to §226.23(h)(6) the requirement
that sponsoring organizations conduct
verification of the provider’s household
income, for all day care homes that
qualify as tier | day care homes on this
basis, prior to approving the home as a
tier | day care home. This verification
must be performed in accordance with
the verification performed for “‘pricing
programs” in 8 226.23(h)(2)(i), and
consists of verifying the income
information provided on the application
by collecting documentation from the
household, such as pay stubs or income
tax statements.

The Department received 115
comments on the verification
requirements for tier | day care homes.
Of these, 71 commenters specifically
objected to the verification requirements
for tier | day care homes because they
believe that the requirements are too
burdensome. The Department received
44 comments which suggested that
verification be conducted on a sample of
applications, as currently required in
the NSLP, instead of on all applications.
Several of these commenters
recommended that the sample consist of
3 percent of all applications; one
commenter suggested a 50 percent
sample. Three commenters supported
more stringent verification than that
required in the interim rule; for
example, one commenter wanted
pricing verification conducted on the
applications of households of children
enrolled in tier Il day care homes.
Finally, 17 commenters questioned how
to perform the verification, or requested
additional guidance, because sponsoring
organizations of day care homes are
unfamiliar with this type of verification.
Seven commenters made
recommendations concerning
verification procedures.
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The Department recognizes that
verification of all applications for
providers whose homes qualify as tier |
homes on the basis of their household
income places an additional
administrative burden on sponsoring
organizations. However, given the
significant financial benefit associated
with classification of a day care home as
a tier | day care home, in the form of tier
I reimbursements for meals served to all
children enrolled in the home, Congress
determined that it was necessary to
impose these requirements to ensure
that day care homes that are classified
as tier | homes on the basis of household
income are truly low-income, despite
their location in an area which would
not qualify them for tier | status. Thus,
the explicit language of section
17(H)(3)(A)(ii)(1), as added by section
708(e)(1) of PRWORA, which defines a
“tier | day care home” as one which is
operated by a “provider whose
household meets the income eligibility
guidelines . . . and whose income is
verified by the sponsoring organization
of the home,” requires that all day care
homes qualifying as tier | day care
homes on the basis of the provider’s
household income have income verified
prior to participation as a tier | home.
Conducting verification on only a
sample of the applications, as
recommended by commenters, would
not meet the requirements of PRWORA.
In addition, income verification is an
important control for ensuring accurate
tiering determinations.

In response to concerns expressed by
sponsoring organizations and State
agencies about how to perform the
required verification for providers
whose day care homes qualify as tier |
homes on the basis of household
income, the Department issued
verification guidance for day care homes
on May 14, 1997. This guidance was
based on the verification guidance
issued for the School Nutrition
Programs, which is also used by CACFP
day care centers.

Therefore, this final rule makes no
changes to the requirements for
verification of the income information
for providers qualifying as tier | day care
homes on the basis of their household
income contained in the definition of
“tier | day care home,” and in
§226.23(h)(6) as added by the interim
rule.

Misclassification of Tier | Day Care
Homes

Based on the fact that there is a
significant financial benefit associated
with the classification of a day care
home as a tier | day care home,
§226.14(a) as amended by the interim

rule requires State agencies to assess
overclaims against sponsoring
organizations which misclassify day
care homes as tier | day care homes,
unless the misclassification is
determined to be inadvertent under
guidance issued by FCS.

The Department received 66
comments on assessing overclaims for
misclassification of day care homes. Of
these, 16 commenters requested that the
first six months or one year of
implementation be considered a ““grace
period” during which overclaims for
misclassification are not assessed
against sponsoring organizations except
in cases of fraud. Twenty-four
commenters suggested that the amount
under which an overclaim can be
‘“disregarded” in the CACFP, which is
currently $100, be increased. Several of
these commenters recommended that
the disregard amount be based on a
percentage of the sponsor’s
administrative budget. In addition, 12
commenters requested clarification or
expressed concern that sponsoring
organizations should not be assessed
overclaims for reclassifications made by
the State agency, in accordance with
§226.6(f)(9) as amended by the interim
rule, based on information to which the
sponsor could not reasonably have had
access prior to the reclassification by the
State agency. Finally, nine commenters
requested guidance on how the
Department will define “inadvertent”
errors.

In accordance with the preamble to
the interim rule, the Department issued
guidance on assessing overclaims for
improper tier | day care home
classifications on August 6, 1997.

With regard to commenters’ concerns
that overclaims not be assessed for
reclassifications made by the State
agency based on information to which
the sponsor could not reasonably have
had access prior to the reclassification
by the State agency, the Department
wishes to stress that assessing an
overclaim in such a situation would not
be in accordance with the regulation or
the August 6, 1997, guidance. In these
situations, the sponsoring organization
would be directed by the State agency
to correct a home’s determination, but
an overclaim for the previous
classification would likely not be
appropriate.

In addition, this rule does not
authorize a “‘grace period” during which
State agencies would not have to assess
overclaims against sponsors except in
cases of fraud. This regulation and the
guidance provided in support of this
regulation do not require the
establishment of a claim when the
misclassification is inadvertent. The

Department does not intend for State
agencies to assess overclaims for every
tiering misclassification made by
sponsors. As the guidance emphasizes,
State agencies need not assess
overclaims for occasional or inadvertent
errors, but rather for widespread or
recurring misclassifications, or a
systemic problem that may indicate
improper management by the sponsor.
Finally, any change to the disregard
amount must first be considered in a
proposed rule. Thus, the Department
cannot implement commenters’
recommendations that the current
disregard amount in the regulations at
§226.8(e) be changed in this final rule,
but will monitor the impact of the two-
tiered reimbursement structure on
administrative payments and, if
warranted, may include a change in a
future proposed rulemaking.

Therefore, this final rule makes no
changes to the language in 8 226.14(a) as
amended by the interim rule.

Length of Determinations

Based on section 17(f)(3)(E)(iii) of the
NSLA, as amended by section 708(e)(3)
of PRWORA, §226.6(f)(9) as amended
by the interim rule requires that
determinations of a day care home’s
eligibility as a tier | day care home be
valid for three years if based on school
data, or until more recent data are
available if based on census data. In
addition, 8226.6(f)(9) indicates that a
sponsoring organization, the State
agency, or FCS may change the
determination if information becomes
available indicating that a home is no
longer in a qualified area.

The Department received 17
comments on the length of tier |
determinations. Of these, 12
commenters requested that the
Department clarify that State agencies
should not routinely require annual
redeterminations of tiering status. In
contrast, three commenters supported
annual redeterminations. Finally,
several commenters indicated that
sponsors must have access to any
information used by State agencies to
reclassify a home’s status.

The Department agrees with
commenters who indicated that
redeterminations of a day care home’s
eligibility as a tier | day care home
based on school area data should not
routinely occur on an annual basis.
Guidance issued by the Department on
March 12, 1997, clarified that the State
agency should not require that
redeterminations be made more
frequently than the standards set forth
in the law (i.e., three years if based on
school data, and until more recent data
are available if based on census data)
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except in situations in which there is
substantial, sustained socioeconomic
change, not minor fluctuations in school
data.

Accordingly, in response to
commenter concern, this final rule
amends 8§ 226.6(f)(9) and 226.15(f) to
clarify that State agencies should not
routinely require annual
redeterminations of the tiering status of
day care homes based on updated
elementary school data.

Documentation Requirements

As discussed above, PRWORA and
the interim rule clearly place the
responsibility for making tiering
determinations on the sponsoring
organization. The interim rule amended
§226.15(e)(3) to require sponsoring
organizations to collect and maintain
documentation sufficient to support
their tier | determinations.

The Department received 15
comments on the documentation
requirements contained in the interim
rule. Specifically, these commenters
supported permitting State agencies
and/or sponsoring organizations to
accept a provider’s self-declaration of
the elementary school serving the day
care home as sufficient documentation
of the provider’s residence in a
particular elementary school attendance
area.

In addition to the requirements
discussed above, the interim rule
amended §226.6(f)(2) to require each
sponsoring organization to submit an
amendment to its management plan by
April 1, 1997, describing its system for
making tier | day care home
classifications, subject to review and
approval by the State agency. Further,
sponsoring organizations are ultimately
liable for classifications which are not
supported with proper documentation.
State agencies must evaluate the
documentation used by sponsoring
organizations to classify day care homes
as tier | homes as part of the review
required by 8226.6(l). Finally,
§226.14(a) requires State agencies to
assess overclaims against sponsoring
organizations for improper
classifications, unless the
misclassification is determined to be
inadvertent under guidance issued by
the Department.

As stated in guidance issued by the
Department on April 25, 1997, a
sponsoring organization’s system of
classifying a day care home as a tier |
home on the basis of elementary school
data may involve a sponsoring
organization requesting that each
provider identify the elementary school
serving the home. However, for the
purpose of making a tier |

determination, a sponsoring
organization may not rely on a
provider’s self-declaration that it is
located within a particular elementary
school’s attendance area. To comply
with PRWORA and the regulations, a
sponsor must independently
substantiate and document attendance
area information obtained from its
providers with official source
documentation. Most commonly,
sponsors would obtain an official
school-boundary identifying map,
match provider addresses to the map’s
boundaries, and retain the map as
documentation. If such maps were
unavailable, the sponsor might instead
contact school officials to verify the
attendance area of the schools serving
its providers and document the results
of this contact, either with a letter from
school officials to the sponsor, or with
a memorandum to the files detailing the
information provided by school officials
and the name of the official(s)
consulted.

These documentation requirements
are necessary in order to ensure that tier
I classifications are being made in
accordance with PRWORA, and to
ensure that sponsoring organizations,
and not the individual providers, are
making tiering determinations, as
required by PRWORA. This is especially
important given the significant financial
benefit to a provider associated with
classifying a day care home as a tier |
home.

Accordingly, in order to further
clarify the documentation requirements
for tier | day care home determinations,
this final rule amends § 226.15(e)(3) to
indicate that sponsoring organizations
must document tier | determinations
based on school data with official
source documentation obtained from the
school, as discussed above.

Tier 1l Day Care Homes
Definition

Section 226.2 as amended by the
interim rule defines a “tier Il day care
home” as a day care home that does not
meet the criteria for a tier | day care
home. This definition is based on
language contained in section
17(H)(3)(A)(iii) of the NSLA, as amended
by §708(e)(1) of PRWORA.

No comments were received on the
definition of “tier 1l day care home” as
added by §226.2 of the interim rule.
Therefore, this final rule retains the
definition of “tier 1l day care home” as
added by the interim rule.

Election by Providers

In contrast to tier | day care homes,
in which all meals served are

reimbursed at the same rates (tier I),
meals served in tier Il day care homes
may be eligible for two levels of
reimbursement—the tier | rates for
meals served to identified income-
eligible children, and tier Il rates, which
are lower, for meals served to all other
children.

Sections 17(f)(3)(A)(iii) (1) and (1) of
the NSLA, as amended by PRWORA,
clearly give day care home providers,
and not their sponsoring organizations,
the authority to elect whether income-
eligible children are identified by the
sponsoring organization. The interim
rule amended sections 226.6(f)(2) and
226.18(b)(11) to require that sponsoring
organizations inform providers of day
care homes classified as tier Il day care
homes of the options available to them
under PRWORA with regard to whether
income-eligible children are identified
or not. The approach that providers
select determines if, and how, sponsors
are to establish the eligibility of children
enrolled in tier Il day care homes.

After publication of the interim rule,
the Department received several
questions concerning the
reimbursement approaches available to
tier 1l day care homes. In response to
these questions, the Department issued
a memorandum on June 2, 1997, to
clarify these provisions and to resolve
any confusion on this issue created by
the interim rule. The following
explanation restates the information
contained in the June 2, 1997,
memorandum.

Under the first approach set forth in
PRWORA and discussed in the interim
rule, a day care home provider may
elect to have its sponsoring organization
attempt to identify all income-eligible
children enrolled in the day care home.
In that case, for all meals served to
enrolled children who are determined
by the sponsoring organization to meet
the criteria for free or reduced price
meals (i.e., they are from households
with incomes at or below 185 percent of
the Federal income poverty guidelines),
the home receives the tier | rates of
reimbursement. Meals served to all
other enrolled children are reimbursed
at the tier 1l rates of reimbursement,
which are lower.

If a provider selects this first
approach, the sponsoring organization
may establish the eligibility of enrolled
children in several ways. First, a child
may be identified as income-eligible
based on the sponsoring organization’s
receipt of a completed free and reduced
price application which demonstrates
that the household’s income is at or
below 185 percent of the Federal
income poverty guidelines. (The
Department acknowledges that the term
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“income eligibility statement” more
accurately describes the purpose of such
a form in day care homes. However, this
rule refers to “‘free and reduced price
applications,” instead of “‘income
eligibility statements,” in order to
maintain consistency with the
terminology contained in §226.23.) In
addition, PRWORA also expanded, for
tier Il day care homes only, the
categorical eligibility options found in
section 9(d)(2) of the NSLA to include
other Federal or State supported child
care or other benefit programs with
income eligibility limits at or below 185
percent of poverty. Meals served to a
child who is a member of a household
which participates in, or is subsidized
under, such a program would also be
eligible for tier | rates of reimbursement.
The categorically eligible programs used
to demonstrate the eligibility of children
enrolled in tier Il homes include those
programs identified in section 9(d)(2) of
the NSLA (i.e., food stamps, certain
state programs for Temporary
Assistance for Needy Families, and the
Food Distribution Program on Indian
Reservations), as well as any qualifying
Federal programs identified by the
Department, or State programs
identified by the State agency. (Section
226.23(e) of the regulations, which
contains the categorically eligible
programs identified in section 9(d)(2) of
the NSLA, still contains references to
Aid to Families with Dependent
Children (AFDC), which was eliminated
pursuant to PRWORA and replaced by
the program for Temporary Assistance
for Needy Families (TANF). The
Department will issue a future
rulemaking to incorporate the
provisions of PRWORA concerning
TANF into the CACFP regulations.)

To facilitate the use of expanded
categorical eligibility in tier Il day care
homes, §226.6(f)(10) as amended by the
interim rule requires that State agencies
provide all sponsoring organizations, on
an annual basis, a list of State-funded
programs which meet the criteria for
expanded categorical eligibility. In
addition, on March 18, 1997, the
Department provided to State agencies a
list of Federal programs that meet the
criteria. As indicated in the preamble to
the interim rule, we expect that the
process of identifying eligible programs
will be ongoing at both the Federal and
State levels, especially at first. This may
necessitate that the list of eligible
programs be updated more frequently
than annually, as qualifying programs
are identified.

Children from households
participating in, or subsidized under,
one of these programs could be
identified by the sponsor in two ways.

First, instead of providing income
information on the free and reduced
price application furnished by the
sponsoring organization, the household
could identify itself as participating in,
or subsidized under, one of the
categorically eligible programs listed on
the application. Alternatively, a free and
reduced price application would not be
necessary for those children for whom
the sponsoring organization or provider
knows, on the basis of documented
proof, to be categorically eligible for tier
I reimbursement. This could occur
when a provider receives payment for a
child’s care in the form of a subsidized
voucher (and the voucher program has
been identified by the Department or
State agency as meeting the income
criteria for categorically eligible
programs); when the household
provides the sponsor or provider with
an official letter issued by the welfare or
other office documenting the
household’s participation in a
qualifying program, such as the National
School Lunch Program; or when the
sponsoring organization has legitimate
access, for reasons unrelated to the
CACFP, to eligibility information for
another qualifying program. In these
cases, a copy of the child’s voucher, or
other documentation by the sponsor of
the child’s participation in the other
qualifying program, would be an
acceptable alternative to completion of
the free and reduced price application.
Thus, when a provider elects the first
option, the eligibility of each enrolled
child may be established by submission
of income information on a free and
reduced price application, categorical
eligibility information on a free and
reduced price application, or with a
copy of a voucher or other
documentation available to the provider
Or Sponsor.

When a household completes a free
and reduced price application
identifying itself as participating in, or
subsidized under, one of the
categorically eligible programs,
§226.23(e)(1)(iv) and the definition of
“Documentation’ in §226.2 as amended
by the interim rule require that such
households provide the name of the
enrolled child, the name of the
qualifying program, and the household’s
case number for the program, along with
the signature of an adult member of the
household. Several commenters asked
for clarification of the documentation
requirements when the categorically
eligible program in which the
household participates does not issue
case numbers to participants. Since not
all programs issue case numbers,
sponsors may accept a household’s

identification on the free and reduced
price application of its participation in
an approved Federal or State identified
categorically eligible program as
sufficient documentation for
categorically eligible programs that do
not utilize case numbers. Though they
are not required to do so for free and
reduced price applications collected in
tier 1l day care homes, sponsors may
verify households’ participation in these
programs through contact with officials
of the categorically eligible program.

The only partial exception to this rule
involves the Head Start Program.
Because of the restrictions on Head Start
categorical eligibility contained in
§9(b)(6)(A)(iii) of the NSLA, the
sponsoring organization may not simply
accept the household’s self-
identification of a child as a Head Start
participant. Specifically, the NSLA
limits Head Start categorical eligibility
to Federally funded, income-eligible
participants. Because parents of Head
Start participants likely will not know
whether their children are in Federally
funded slots, the sponsoring
organization must obtain documentation
from the Head Start grantee which
certifies that the child is: (1) Enrolled in
a Federally funded Head Start slot; and
(2) is from a household which meets
Head Start’s low-income criteria. The
Department will issue a rulemaking in
the near future to codify this provision
of the law. However, sponsoring
organizations and State agencies must
comply with this provision in the
meantime because it is explicitly
contained in the law.

The second approach set forth in
PRWORA recognizes that some day care
providers may not want any of the
households of the children in their care
to receive free and reduced price
applications, a fact pointed out by many
commenters on the interim rule. Under
this approach, the provider may elect to
have the sponsor identify only
categorically eligible children, under the
expanded categorical eligibility
provision, and receive tier | rates of
reimbursement for the meals served to
these children. In this case, as described
above, the sponsor would identify only
those children whom the sponsoring
organization or provider knows, on the
basis of documented proof, to be
categorically eligible for tier | benefits,
and would have on file only copies of
vouchers or other proof of participation
in an eligible program rather than free
and reduced price applications.

The Department would like to
emphasize that the above two
approaches to identifying income-
eligible children would not permit a
provider to selectively identify for its
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sponsoring organization those children
whom the provider suspects or believes
may be income-eligible, based on the
provider’s personal estimate of a
household’s socioeconomic status, and
have its sponsoring organization send
applications only to those households.
The only time that a ““selective
identification” approach may be used is
when either the sponsor or provider
already possesses documented evidence
of the child’s or household’s
participation in, or subsidy under, a
categorically eligible program. In these
cases, the documentary evidence may be
used to establish eligibility in lieu of an
application. If a provider selects the first
approach discussed above, then all
enrolled children for whom the sponsor
or provider does not already possess
documentation of categorical eligibility
would receive applications. Under the
second approach above, no applications
would be distributed.

In addition, the Department would
like to point out that the interim rule
required free and reduced price
applications to be distributed even
when a voucher, or other documented
evidence was being used to establish a
child’s categorical eligibility.
Subsequent to the publication of the
interim rule, the Department
reconsidered its position and concluded
that the clear intent of PRWORA is to
facilitate identification of income-
eligible children in tier Il homes by
providing an approach under which a
tier 1l day care home may receive tier |
rates of reimbursement for eligible
children without the distribution of
applications to households. The
Department’s June 2, 1997,
memorandum clarified this method, and
this final rule removes references in
§226.23(e)(1)(i) to this requirement.

The preamble to the interim rule
specifically requested comments on the
appropriateness of the use of direct
certification to establish an enrolled
child’s eligibility for tier I rates of
reimbursement in a tier Il day care
home, and indicated that the use of
direct certification in day care homes
may be addressed in a future proposed
rulemaking based on the nature of these
comments. Direct certification, which is
not permitted under the interim rule, is
another method of establishing
eligibility without the use of free and
reduced price applications. The
Department received 15 comments on
the use of direct certification in tier 1l
day care homes. Of these, 14
commenters supported direct
certification, and one opposed it. Many
of these commenters noted that direct
certification reduces the paperwork
associated with eligibility

determinations, and several commenters
also recommended that direct
certification be included in this final
rule, instead of in a future proposed
rulemaking.

Under a system of direct certification,
sponsoring organizations would contact
the welfare (or other qualifying
program) office directly and submit a
list of children enrolled in their day care
homes. From that list, the welfare office
would identify children whose
households are participating in the
welfare program. It has been the
Department’s experience in the School
Nutrition Programs, because of time and
staffing constraints, that social service
agencies may be reluctant to respond to
these types of requests even from public
entities such as school food authorities.
Given that many areas are served by
several sponsoring organizations that
would want eligibility information for
direct certification from the same local
social service agency, it is possible that
social service agencies would not be
willing, or able, to handle all of these
requests.

The key issue surrounding direct
certification, however, involves access
to information and household
confidentiality. Eligibility information
could only be released for programs
which permit sharing of confidential
information for purposes of determining
eligibility in CACFP. A social service
agency (or other government entity) may
have significant concerns about sharing
confidential information on households’
eligibility. Therefore, the Department
remains convinced that, if necessary,
the appropriate place to address direct
certification is in a proposed
rulemaking, and not in this final rule.

Finally, under the third approach for
tier 1l day care homes set forth in
PRWORA, providers may choose to
receive tier Il reimbursements for all
meals served to enrolled children. This
approach recognizes those situations in
which the provider believes it to be
unlikely that any households of
children in care will be income eligible
for tier | reimbursements. In this case,
the sponsoring organization will not
collect any free and reduced price
applications from the households of
enrolled children, nor will it identify
categorically eligible children based on
provider or sponsor knowledge.
Essentially, tier Il homes whose
providers elect this approach will
operate exactly as they did before
implementation of the two-tiered
reimbursement structure, except that
they will receive lower rates of
reimbursement.

Accordingly, this final rule amends
§226.23(e)(1) to clarify the procedures

for determining the income eligibility of
children enrolled in tier Il day care
homes, particularly with respect to the
use of vouchers or other documents in
lieu of free and reduced price
applications, as discussed above. In
addition, §226.18(b)(11) is amended to
specify the three options for
reimbursement available to providers of
tier 1l day care homes. Finally,
§226.23(e)(1)(iv) and the definition of
“Documentation” contained in 8§ 226.2
are amended to indicate that households
identifying themselves as participating
in, or subsidized under, a categorically
eligible program need only provide the
program’s case number if applicable.

Confidentiality of Household Income
Information

The interim rule amended
§226.23(e)(1)(i) to require that
sponsoring organizations keep eligibility
information concerning individual
households confidential. Specifically,
sponsoring organizations are prohibited
from making this information available
to day care home providers. The interim
rule does, however, permit sponsoring
organizations to inform tier Il day care
homes of the number of identified
income-eligible children, but not the
names of these children. As discussed
in the preamble to the interim rule,
these requirements were promulgated to
carry out the clear intent of PRWORA to
protect the confidentiality of the
households of children enrolled in day
care homes.

The preamble to the interim rule
specifically requested comments on
how best to balance the confidentiality
of the households of enrolled children
with the needs of tier Il day care home
providers. The Department received 230
comments on this provision. Of these,
175 commenters expressed their belief
that day care providers need to know
the eligibility status of each child in
their care, so that they can know the
exact amount that should be in their
reimbursement check each month.
Many of these commenters also
indicated their belief that the
confidentiality of households can be
protected as long as the sponsoring
organization does not release specific
income information from individual
households, but only whether or not
children in those households have been
determined eligible. Others expressed
concern that a check on fiscal
accountability will be lost if providers
do not know how much their sponsors
should pay them. Three commenters
indicated that providers will leave the
program if they cannot know the exact
amount to expect in their
reimbursement payment. In addition,
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seven commenters recommended that
sponsors be permitted to include a
parent waiver of confidentiality on the
free and reduced price application
distributed to households. Finally, 31
commenters expressed their support for
the interim rule, under which providers
are not permitted to know the eligibility
status of enrolled children.

Unlike the households of children
participating in other Child Nutrition
Programs, households whose children
are in care in CACFP day care homes do
not apply to the home in order to obtain
food benefits. Rather, the primary
purpose of applying to the day care
home is to secure care for their children.
Although the children receive the
nutritional benefits of the meals
provided through the CACFP, the direct
financial benefits associated with
applying for meals go to participating
providers and sponsoring organizations.
The household receives only an indirect
financial benefit in that the provider’s
receipt of higher meal reimbursements
helps to keep overall day care fees
lower. Thus, the Department strongly
believes that it would be irresponsible
to compromise the confidentiality of
these households solely for the
administrative convenience of providers
or sponsoring organizations.

Further, while it might be convenient
for providers to have information on the
income status of the households of
children in care, it is not necessary for
the purposes of administering the
Program. In accordance with PRWORA,
the sponsoring organization has the
responsibility for using the eligibility
information to file reimbursement
claims with the State agency, and for
subsequently paying each provider
based on the number of meals served in
the home.

Many commenters expressed concern
that under the interim rule providers
will have no way of ensuring that their
reimbursement payments are correct, as
mentioned above. The Department
recognizes that provider payments must
be reliable and accurate. The
Department fully expects that State
agencies are already examining sponsor
payment procedures during
administrative reviews to ensure proper
payments. In addition, providers who
believe that their payments are incorrect
may also bring the matter to the
attention of the State agency. If a State
agency receives repeated complaints
from a particular sponsor’s providers, it
would be appropriate to conduct a
special review of that sponsor.

With regard to whether free and
reduced price applications may contain
a household waiver of confidentiality
which would permit sponsoring

organizations to divulge the eligibility
status of enrolled children, the
Department strongly discourages such a
practice due to PRWORA'’s emphasis on
household confidentiality. However, if a
State agency chooses to distribute an
application which includes a household
confidentiality waiver statement, or
allows its sponsoring organizations to
do so, this final rule requires that the
form also include a statement informing
the household that its participation in
the program is not in any way
dependent upon signing the waiver.
Thus, a household may complete the
application and choose not to have the
information released to the day care
home provider.

Accordingly, this final rule amends
§226.23(e)(1)(i) to require that
applications that include a household
confidentiality waiver statement must
also include a statement informing the
household that its participation in the
program is not dependent upon signing
such a waiver.

Finally, the Department would like to
point out, as several commenters did,
that this provision will not affect the
ability of all tier Il day care homes with
identified income-eligible children to
calculate their reimbursement
payments, but rather only those tier Il
day care homes with identified income-
eligible children whose sponsoring
organizations select the actual count
method for reimbursing their homes.
For those tier Il day care homes whose
sponsors select either claiming
percentages or blended rates, knowing
the claiming percentage or blended rate
will enable providers to calculate the
precise amount of the reimbursement
they will receive each month.
(Additional discussion of the
reimbursement methods available to
sponsoring organizations is contained in
the “Meal Counting and Claiming
Procedures” section of the preamble
below.)

At this time, the Department is not
aware of any alternative to the system
set forth in the interim rule that would
protect the confidentiality of
households. Therefore, this final rule
retains the provision in the interim rule
that prohibits sponsoring organizations
from making free and reduced price
eligibility information concerning
individual households available to day
care home providers.

With regard to the process of
distributing and collecting free and
reduced price applications from the
households of children enrolled in tier
Il day care homes, the Department
received 90 comments. Of these, 25
commenters indicated that this activity
was burdensome for sponsoring

organizations. Nineteen commenters
expressed their concern that the
households will not return completed
applications because they have no
financial incentive to do so. In addition,
35 commenters wanted providers to be
involved in the process of distributing
and/or collecting free and reduced price
applications from the households of
enrolled children, indicating their belief
that provider involvement will facilitate
return of the statements. Four
commenters requested that the
applications collected for the first year
be valid through September 30, 1998, in
order to coincide with the fiscal year.

The Department would like to point
out that PRWORA’s inclusion of
“‘expanded categorical eligibility’” for
use in tier Il day care homes, as
previously discussed in this preamble,
is one method which is intended to
simplify the income eligibility
determination process, and thus,
encourage the return of completed
applications by households. In addition,
under the interim rule, as well as
guidance issued by the Department on
January 24, 1997, it is permissible for
sponsors to have their day care home
providers distribute free and reduced
price applications to individual
households of enrolled children, as long
as the completed forms are returned by
the households directly to the sponsor.
If sponsoring organizations choose to
have their providers distribute
applications to the households of
enrolled children, the Department
recommends and would anticipate that
providers will take the opportunity to
explain the purpose of the form and to
stress the importance of the household
completing the form and returning it to
the sponsor. This type of procedure
could facilitate the household’s return
of eligibility information to the
sponsoring organization, while at the
same time maintaining the
confidentiality of the income
information provided by the
households. However, the Department
would also like to point out that either
State agencies or sponsors which
believe that providers should not have
any role in the process of distributing
applications to households may prohibit
such activity.

Several of the commenters who
indicated that providers should be
involved in the process of distributing
and/or collecting free and reduced price
applications recommended that
sponsors be allowed to inform providers
which of the households of enrolled
children have returned applications.
Providers, in turn, could periodically
urge those households that had not
returned the forms to do so. Although
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actual income information on
individual households would not be
released under such a scenario, the
Department has serious concerns about
this procedure and believes that simply
knowing a household has returned a
free and reduced price application may
lead to assumptions about a family’s
income status. Therefore, the
Department issued guidance on March
12, 1997, informing State agencies and
sponsors that sponsors may not be
permitted to inform their providers
about which of the households of
enrolled children have returned
applications, as it would be inconsistent
with the confidentiality provision of
§226.23(e)(1)(i).

Finally, as indicated above, four
commenters recommended that free and
reduced price applications collected
during implementation be valid through
September 30, 1998, to coincide with
the fiscal year. In order to facilitate
sponsors’ implementation of the two-
tiered reimbursement system, the
Department already has permitted free
and reduced price applications which
were collected from households
between March 1, 1997, and June 30,
1997, to be effective for a one-year
period beginning July 1, 1997.
Depending on when the applications
were actually collected by sponsoring
organizations, the information on the
applications could be as much as 16
months old when they expire on July 1,
1998. Therefore, although sponsors may
collect applications before the end of
the one-year period that begins July 1,
1997, in order to have redeterminations
coincide with the fiscal year cycle, free
and reduced price applications which
become effective upon implementation
of the two-tiered system on July 1, 1997,
may not be valid for more than a one-
year period. This requirement helps
ensure that individual eligibility
determinations are based on up-to-date
information, and is also consistent with
policy in the other Child Nutrition
Programs.

Meal Counting and Claiming Procedures

The two-tiered structure of
reimbursement set forth under
PRWORA necessitates new meal
counting and claiming procedures for
use by sponsoring organizations and
those tier Il day care homes in which
there are a mix of income-eligible and
non-income-eligible children.

The interim rule amended § 226.13(d)
to set forth three methods by which
sponsoring organizations may reimburse
their tier Il day care homes with a mix
of income-eligible and non-income-
eligible children—actual meal counts,
claiming percentages, and blended rates.

The interim rule permits sponsoring
organizations to select which of the
three methods they will use, though
each sponsor must use only one method
for all of its homes, and may change this
method no more frequently than
annually. In addition, if a sponsoring
organization selects claiming
percentages or blended rates, the
interim rule requires that they be
recalculated for each home at least every
six months, unless the State agency
requires the sponsor to recalculate a
home’s claiming percentage or blended
rate before the required semiannual
recalculation because it has reason to
believe that a home’s percentage of
income-eligible children has changed
significantly or was incorrectly
established in the previous calculation.

The preamble to the interim rule
requested comments on the
“reimbursement categories” method set
forth in the law and discussed in the
preamble, but not included as an option
in the interim rule due to the
Department’s opinion that it does not
offer any distinct advantages over
claiming percentages and blended rates.
Under the “‘reimbursement categories”
method, sponsoring organizations
would either: (1) Establish multiple
reimbursement rates within the range
defined by the tier | and tier Il rates, and
then assign a home one of these rates
based on the percentage of income-
eligible children in the home; or (2)
using only the tier | and tier Il rates,
reimburse all meals served in homes
with 50 percent or more income-eligible
children at the tier | rates, and all homes
with less than 50 percent income-
eligible children at the tier Il rates. (The
preamble to the interim rule describes
the “‘reimbursement categories” method
in more detail.) In addition, the interim
rule also requested suggestions on other
systems of meal counting and claiming
that would not place an undue burden
on day care home providers or sponsors,
but would provide for reimbursement
payments that accurately reflect the
income level of the households of
enrolled children.

The interim rule also amended
§226.13(d) to set forth the meal
counting requirements for day care
homes. Under these regulations,
providers of tier |l day care homes
whose sponsoring organization uses the
actual count method of reimbursement
are required to record and submit to the
sponsoring organization the number and
types of meals served each day to each
enrolled child by name. Providers
whose sponsoring organization uses
either claiming percentages or blended
rates must submit the total number of

meals served, by type, to enrolled
children.

The Department received 62
comments on the meal counting and
claiming provisions. Of these, 25
commenters commented on whether a
State agency could require all
sponsoring organizations in the State to
use the same method for reimbursing
tier 1l day care homes with a mix of
income-eligible and non-income-eligible
children: 19 commenters opposed the
State selecting one method for all
sponsors; six commenters supported it.
Several commenters who supported
State agency selection of the
reimbursement method indicated that
allowing sponsoring organizations to
select the method would promote
unhealthy competition among
sponsoring organizations. Many
commenters also indicated that State
agencies already require providers to
keep actual daily meal counts. These
commenters believed that such
requirements would necessarily force
sponsoring organizations to utilize
actual counts, thus depriving them of a
meaningful choice of reimbursement
method.

In response to commenter concern on
this issue, the Department would like to
reiterate that the choice of
reimbursement method is the
sponsoring organization’s, and not the
State agency’s. In accordance with
§226.13(d)(3) as added by the interim
rule, each sponsoring organization
selects the method—either actual
counts, claiming percentages, or
blended rates—for reimbursing its tier Il
day care homes with a mix of income-
eligible and non-income-eligible
children. As discussed in the preamble
to the interim rule, the Department
decided to allow sponsoring
organizations maximum flexibility by
permitting them to select the
reimbursement method in order to
accommodate the varying levels of
management sophistication among
sponsors. State agencies may not require
all sponsors in the State to use the same
method.

With regard to commenters’ concern
that permitting sponsoring organizations
to select the method of reimbursement
would promote unhealthy competition
among sponsoring organizations, none
of the methods offers a financial
advantage over the other to providers.
Providers will choose, as they do now,
the sponsoring organization whose
services best meet their needs. The
Department expects that this decision
will be based on a variety of factors, and
not exclusively the reimbursement
method used by the sponsor.
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However, State agencies may
require—and many already do, for the
purpose of monitoring compliance with
licensing requirements concerning the
number and ages of children in care, or
for integrity or other purposes—that day
care home providers maintain actual
daily meal counts by child. When a
State agency institutes such a
requirement, sponsoring organizations
still may select either actual counts,
claiming percentages, or blended rates
as the method they use to reimburse
their tier Il day care homes with a mix
of income-eligible and non-income-
eligible children. Sponsors selecting
claiming percentages or blended rates
will only use total meal counts by type
of meal (i.e., breakfast, lunch/supper,
supplement), rather than the daily meal
counts by child, to calculate a home’s
reimbursement. Perhaps most
significantly, use of claiming
percentages or blended rates offers the
additional advantage that sponsoring
organizations do not have to
immediately assess the eligibility status
of each newly enrolled child in a day
care home. Eligibility determinations for
children new to a home need only be
done by the time the recalculation of the
claiming percentage or blended rate is
necessary, which is at least every six
months.

In addition, 14 commenters on the
meal counting and claiming provisions
indicated their belief that sponsoring
organizations should only be required to
recalculate each home’s claiming
percentage or blended rate on an annual
basis, rather than semiannually as
required in the interim rule. Most of
these commenters pointed out that
PRWORA required only annual
recalculation. Four commenters
indicated that requiring recalculation on
a semiannual basis would add
unnecessary paperwork for sponsoring
organizations. Finally, two commenters
indicated that any integrity concerns
surrounding annual redeterminations of
claiming percentages or blended rates
were already adequately addressed in
§226.13(d)(3) as added by the interim
rule, which permits State agencies to
require sponsoring organizations to
recalculate the claiming percentage or
blended rate at any time, as discussed
above.

Several commenters were concerned,
as mentioned above, that PRWORA and
the interim rule were in conflict because
PRWORA requires annual
redeterminations of claiming
percentages or blended rates, while the
interim rule requires semiannual
redeterminations. The Department
would like to point out that section
17(H(3)(A)(iii)(1V) of the NSLA, as

amended by section 708(e)(1) of
PRWORA, sets forth two possible
alternatives that may be used by the
Secretary for simplified meal counting
and claiming, and also gives the
Secretary the authority to develop his
own simplified procedures. While the
alternative of claiming percentages/
blended rates as set forth in PRWORA
does indicate that the claiming
percentage or blended rate be set on an
annual basis, PRWORA does not require
the Secretary to use either of these
specific alternatives. In selecting
claiming percentages and blended rates,
and by requiring that recalculations be
made on a semiannual basis, the
discretion provided to the Secretary in
PRWORA was being exercised.

Among the reasons for requiring
semiannual recalculations was the
Department’s concern, as discussed in
the preamble to the interim rule, that
the simplified methods set forth in
PRWORA, including claiming
percentages and blended rates, do not
adequately capture the frequent
enrollment changes that are common in
many day care homes. Despite one
commenter’s belief that the policy for
recalculations in day care homes should
be consistent with that for CACFP
centers, the enrollment changes in day
care homes affect the claiming
percentage or blended rate much more
dramatically than enrollment changes in
centers do, simply because of the
smaller number of children enrolled in
a family day care home. Requiring that
the claiming percentages and blended
rates be recalculated on a semiannual,
rather than annual, basis helps balance
the need to account for the effects of
these enrollment changes by ensuring
more current numbers with the
Department’s desire to minimize
administrative burden on sponsors. In
addition, the Department is also
concerned about the potential for abuse
with claiming percentages and blended
rates. Again, requiring semiannual
instead of annual recalculations, as well
as providing the State agency the
authority to require a sponsoring
organization to perform recalculations
any time it has reason to believe that a
home’s percentage of income-eligible
children has changed significantly or
was incorrectly established in the
previous calculation, will help
minimize the potential for abuse
associated with this method. Finally,
despite commenters who indicated their
belief that providing State agencies the
authority to require recalculations
would adequately address integrity
concerns, the Department believes that
requiring semiannual recalculations, in

conjunction with providing State
agencies this authority, is much more
effective in promoting program integrity
and maximizing the accuracy of the
claiming process.

In response to the request in the
interim rule for comments on the
“reimbursement categories” method, as
well as any alternative methods of
reimbursement, the Department
received five comments. Two
commenters supported the
reimbursement categories method. In
addition, two commenters
recommended the reimbursement
categories method discussed in the
preamble to the interim rule under
which a tier |l day care home would
receive tier | rates of reimbursement for
all meals served as long as at least 50
percent of enrolled children were
determined eligible for free or reduced
price meals. Finally, one commenter
recommended that three tiers of
reimbursement be instituted, with the
middle tier applicable for all tier Il
homes with a mix of income-eligible
and non-income-eligible children.

These comments did not persuade the
Department to relinquish its concerns
about the accuracy, complexity, and
integrity of the alternative methods of
reimbursement. The Department
continues to hold the position that
neither of the reimbursement categories
methods described in PRWORA is
acceptable as a means of reimbursing
tier 1l day care homes with a mix of
income-eligible and non-income-eligible
children, since they are much less
accurate in accomplishing the law’s goal
of targeting reimbursements to low-
income children than either claiming
percentages or blended rates.

Accordingly, this final rule makes no
change in the requirement set forth in
the interim rule that sponsoring
organizations that select claiming
percentages or blended rates as the
method for reimbursing their tier Il day
care homes perform recalculations of
the percentages or rates on at least a
semiannual basis.

When a sponsoring organization
chooses claiming percentages or
blended rates for reimbursing its tier Il
day care homes with a mix of income-
eligible and non-income-eligible
children, 8226.13(d)(3)(ii) as added by
the interim rule requires that the
claiming percentage or blended rate be
based on ““one month’s data concerning
the number of enrolled children
determined eligible for free or reduced
price meals.” (This provision of the
regulations was corrected in a docket
published in the Federal Register on
February 6, 1997 (62 FR 5519)). The
preamble to the corrected interim rule
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discussed two methods available to
sponsoring organizations for making
these calculations—attendance lists and
enrollment lists—and requested
comments on whether both of these
alternative methods should continue to
be permitted in the final rule.

The sponsoring organization, after
having determined the income
eligibility of enrolled children, uses the
information on the attendance or
enrollment list to calculate the home’s
claiming percentage or blended rate. As
discussed in the preamble to the interim
rule, the primary difference between
attendance and enrollment lists is that
attendance lists produce weighted
results of participation. That is, an
attendance list shows, whether based on
days or meals, the rate of participation
of each child, by name, in the home in
the month. In contrast, an enroliment
list provides no measure of the rate of
participation: a child who participates
only one day during the month is
counted the same for purposes of the
calculation as a child who participates
every day during the month. As
indicated in the preamble to the interim
rule, though the attendance list may
impose an additional burden on the
sponsor and its day care homes, it
provides a higher level of accuracy than
an enrollment list. Furthermore, an
attendance list based on meals, rather
than days, is an actual count of meals
provided, by child, for one month,
therefore providing the most accurate
results on which to base the home’s
claiming percentage or blended rate.

The Department received three
comments on the use of attendance and
enrollment lists. Two commenters
indicated a preference for attendance
lists over enrollment lists. One
commenter suggested that each State
agency be permitted to decide which
method all sponsors in the State will
use, instead of sponsors. Since
sponsoring organizations have the
choice of which method to use for
reimbursing their tier Il day care homes
with a mix of income-eligible and non-
income-eligible children, sponsors
choosing claiming percentages or
blended rates also may select which
method—either attendance list or
enrollment list—to use in calculating
claiming percentages or blended rates
for their homes. The Department
believes that permitting sponsoring
organizations to select the method,
instead of the State agency, will provide
flexibility to sponsoring organizations,
in recognition of their varying sizes and
levels of management sophistication.
Therefore, this final rule retains both
attendance lists and enrollments lists as
the methods for sponsoring

organizations to use in calculating
claiming percentages or blended rates
for their homes. In light of the limited
commenter input, the Department will
attempt to gather information based on
operating experience from State and
local program administrators concerning
the ramifications of allowing sponsors
to choose either method, and may
consider proposing changes in this area
in a future rulemaking.

In addition, questions were raised
subsequent to the publication of the
interim rule regarding how to define
“attendance” and “‘enrollment” for the
purposes of making these calculations.
The Department would like to clarify
that, for the purposes of calculations
made using either an attendance list or
an enrollment list, sponsoring
organizations and providers may
consider a child “in attendance” or
“enrolled” only when the child: (1) Is
officially enrolled for care (i.e., the
provider has the requisite enroliment
paperwork for the child); (2) is present
in the home for the purpose of child
care; and (3) has eaten at least one meal
with the other children in care during
the claiming period. Thus, the
difference between the two methods is
not a function of a difference in
definitions; rather, it is that an
attendance list reflects weighted
participation (i.e., the frequency of
either the child’s attendance or the
number of meals eaten by the child) and
is, therefore, a more mathematically
accurate portrayal of the home’s meal
service during the month.

Accordingly, §8226.13(d)(3)(ii) and
(iii) are amended by adding specific
reference to attendance lists and
enrollment lists as the methods
available to sponsoring organizations for
calculating each home’s claiming
percentage or blended rate. In addition,
in order to ensure consistency of
application among all sponsoring
organizations, this final rule amends
§226.2 to include the above-discussed
definition of enrollment/attendance
under the current definition of
“enrolled child.”

Administrative Funds for Sponsoring
Organizations

In accordance with §226.12(a), during
any fiscal year, administrative payments
for sponsoring organizations may not
exceed the lesser of: (1) Actual
expenditures for the costs of
administering the Program less income
to the Program; or (2) the amount of
administrative costs approved by the
State agency in the sponsoring
organization’s budget; or (3) the sum of
the products obtained by multiplying
each month the number of homes

administered by the sponsoring
organization by a set of fixed
reimbursement rates. In addition,
§226.12(a) of the regulations indicates
that ““during any fiscal year,
administrative payments to a sponsoring
organization may not exceed 30 percent
of the total amount of administrative
payments and food service payments for
day care home operations.” The interim
rule did not make any changes to the
regulations concerning administrative
payments, including the requirement
limiting a sponsor’s administrative
funds.

Nevertheless, the Department
received 14 comments on this provision
of the regulations, all of which
expressed concern that lower food
service payments resulting from the
two-tiered reimbursement system will
result in some sponsoring organizations
being reimbursed for less than their full
cost of administering the Program
because of the 30 percent cap. Most
commenters suggested changing the
maximum limit on administrative
payments to a figure higher than 30
percent. Some recommended that this
regulatory provision be “suspended”
until such time as its impact on
sponsoring organization operations can
be determined. In addition, 28
commenters indicated that sponsoring
organizations need additional
administrative funds to effectively
administer the two-tiered
reimbursement system. Finally, six
commenters requested that State
agencies continue to be required to
make administrative fund advances
available to sponsoring organizations, a
former requirement of State agencies
which was made optional under section
708(f) of Pub. L. 104-193.

No changes were made by the interim
rule to the provision limiting
administrative payments to 30 percent
of administrative and food service
payments because it is the Department’s
position that the current limitation on
administrative payments is reasonable.
Further, the current limitation on
administrative payments, by
maintaining an appropriate balance
between the amount spent by
sponsoring organizations on
administrative and program meal
expenses, helps achieve the Program
goal of serving meals to enrolled
children within reasonable fiscal limits.
The Department recognizes that a
limited number of sponsoring
organizations, such as those with few
homes, a high percentage of tier |l day
care homes, and a high percentage of
non-income-eligible children in these
homes, may be affected by this
limitation under the two-tiered
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reimbursement system. However, at this
time the Department does not foresee
that this possible consequence of the
law will be widespread enough to
warrant changing or suspending the
current limitation. The study mandated
by section 708(l) of PRWORA requires
the Department to monitor the number
of sponsoring organizations in the
CACFP and consider whether changes
need to be proposed in a future
rulemaking. Absent such evidence, the
Department is unwilling to make a
change to the administrative
reimbursement limit. For similar
reasons, it is premature for the
Department to propose any change to
the current administrative rates paid to
sponsors.

As indicated above, section 708(f) of
Pub. L. 104-193 amended section 17(f)
of the NSLA to make payment of
advances to CACFP institutions,
including administrative advances to
sponsoring organizations of day care
homes, optional. Although this
provision of PRWORA is already in
effect due to its nondiscretionary nature,
the Department will make a conforming
change to include this provision in the
regulations in a future rulemaking. Due
to this legislative provision, it is beyond
the authority of the Department to
require that State agencies continue to
make advances available to sponsors.
Therefore, sponsoring organizations
should address concerns regarding
advances to their State agencies.

Accordingly, this final rule makes no
changes to the regulations governing
administrative payments, including the
requirement in 8 226.12(a) regarding the
limitation on administrative payments
to sponsoring organizations.

Verification Requirements for Tier Il
Homes

As discussed in the preamble to the
interim rule, no changes were made to
the verification requirements for State
agencies. Because day care homes are
considered *“‘nonpricing programs” (i.e.,
there is no separate identifiable charge
made for meals served to participants),
State agencies must follow the
provisions of § 226.23(h)(1), for
“‘nonpricing programs,” to verify the
applications of day care home
providers” own children, as well as the
applications of households of children
enrolled in tier Il day care homes. This
section requires that State agencies
review all free and reduced price
applications on file to ensure that: (1)
The application has been correctly and
completely executed by the household;
(2) the sponsoring organization has
correctly determined and classified the
eligibility of enrolled children; and (3)

the sponsoring organization has
accurately reported to the State agency
the number of enrolled children who
meet the criteria for free or reduced
price eligibility and the number who do
not. This section also permits State
agencies to conduct additional
verification to determine the validity of
information supplied by households on
the application, in accordance with
§226.23(h)(2), the verification
procedures for “pricing programs.” In
addition, State agencies may conduct
the required verification in conjunction
with the reviews required by §226.6(l).

The Department received two
comments on the verification
requirements for applications collected
from the households of children
enrolled in tier Il day care homes.
Commenters expressed concern
regarding the burden associated with a
State agency review of all applications
on file, and suggested that State
agencies instead be required to review a
sample of the applications.

The Department recognizes that the
requirement at § 226.23(h)(1) that a State
agency review all of the applications
maintained by a sponsoring
organization could place a significant
burden on a State agency, especially
when the State agency is conducting a
review of a large sponsoring
organization with a large number of tier
Il day care homes for which
applications have been collected. Since
the verification required for applications
collected from the households of
children enrolled in tier Il day care
homes does not include verification of
the income information provided by the
households (or, for categorically eligible
children, confirmation of participation
in the categorically eligible programs) as
discussed above, it is the Department’s
position that conducting the required
verification on less than 100 percent of
the applications strikes a balance
between the need for detecting
widespread or significant problems and
the burden of reviewing all applications
on file. Unlike most child care centers
or sponsoring organizations of centers,
the total number of applications for a
sponsoring organization of day care
homes may be quite large. Therefore,
this final rule requires State agencies to
conduct verification, in accordance with
§226.23(h)(1), only of the applications
for enrolled children in those tier Il day
care homes that are selected for
inclusion in the required review of the
sponsoring organization, in accordance
with §8226.6(1) (1) and (2), instead of
for all of the sponsor’s tier Il day care
homes. However, to help ensure that
widespread or significant problems are
identified, this final rule requires State

agencies to ensure that the homes
selected for review are representative of
the sponsor’s proportion of tier 1, tier Il,
and tier Il day care homes with a mix
of income-eligible and non-income-
eligible children, and that at least 10
percent of all applications on file in the
sponsorship are reviewed as part of the
State agency’s review. The review
requirements for sponsoring
organizations and their day care homes
are set forth in §226.6(1). This rule also
adds language to clarify that these
verification requirements also apply to
situations in which vouchers or other
documentation are used in lieu of
applications, in which case the State
agency would review the voucher or
other documentation on file.

Finally, the interim rule does not
require sponsoring organizations to
perform pricing program verification of
income eligibility information for
children enrolled in day care homes.
However, the Department has been
asked whether sponsoring organizations
have the authority to verify the income
information provided by the households
of children enrolled in day care homes
if they have reason to question the
validity of the information. In order to
help ensure Program integrity and
appropriately targeted reimbursement
rates, it is the Department’s opinion that
sponsoring organizations should have
this authority.

Accordingly, this final rule amends
§226.23(h)(6) to explicitly provide
sponsoring organizations the authority
to conduct pricing verification of the
income information provided by the
households of children enrolled in day
care homes. In addition, this final rule
amends § 226.23(h)(1) to require State
agencies to conduct nonpricing
verification only for the applications of
enrolled children in day care homes that
are included in the required review of
the sponsoring organization.

Other Amendments

This rule also makes technical
changes to the definition of
“Documentation” in § 226.2, and to
§8226.23(e)(1) (i) and (iv), to include
amendments which were made to these
sections in an interim rule published on
May 1, 1997 (62 FR 23613), but
inadvertently eliminated from the Code
of Federal Regulations when the January
7, 1997, interim rule (62 FR 889) on the
two-tiered reimbursement system went
into effect on July 1, 1997.

List of Subjects
7 CFR Part 210

Breakfast, Children, Food assistance
programs, Grant program—Social
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programs, Lunch, Meal Supplements,
Nutrition, Reporting and recordkeeping
requirements, School Nutrition
Program, Surplus agricultural
commodities.

7 CFR Part 226

Day care, Food assistance programs,
Grant programs—health, infants, and
children, Records, Reporting and
recordkeeping requirements, Surplus
agricultural commodities.

Accordingly, the interim rule
amending 7 CFR parts 210 and 226
which was published at 62 FR 889 on
January 7, 1997, is adopted as a final
rule with the following changes:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

1. The authority citation for part 210
continues to read as follows:

Authority: 42 U.S.C. 1751-1760, 1779.

2. In Section 210.9, paragraph (b)(20)
is revised to read as follows:

§210.9 Agreement with State agency.
* * * * *

(b) Annual agreement. * * *

(20) No later than March 1, 1997, and
no later than December 31 of each year
thereafter, provide the State agency with
a list of all elementary schools under its
jurisdiction in which 50 percent or more
of enrolled children have been
determined eligible for free or reduced
price meals as of the last operating day
the preceding October. The State agency
may designate a month other than
October for the collection of this
information, in which case the list must
be provided to the State agency within
60 calendar days following the end of
the month designated by the State
agency. In addition, each school food
authority shall provide, when available
for the schools under its jurisdiction,
and upon the request of a sponsoring
organization of day care homes of the
Child and Adult Care Food Program,
information on the boundaries of the
attendance areas for the elementary
schools identified as having 50 percent
or more of enrolled children certified
eligible for free or reduced price meals.
* * * * *

3.In §210.19, paragraph (f) is revised
to read as follows:

§210.19 Additional responsibilities.
* * * * *

(f) Cooperation with the Child and
Adult Care Food Program. On an annual
basis, the State agency shall provide the
State agency which administers the
Child and Adult Care Food Program
with a list of all elementary schools in
the State participating in the National

School Lunch Program in which 50
percent or more of enrolled children
have been determined eligible for free or
reduced price meals as of the last
operating day of the previous October,
or other month specified by the State
agency. The first list shall be provided
by March 15, 1997; subsequent lists
shall be provided by February 1 of each
year or, if data is based on a month
other than October, within 90 calendar
days following the end of the month
designated by the State agency. The
State agency may provide updated free
and reduced price enrollment data on
individual schools to the State agency
which administers the Child and Adult
Care Food Program only when unusual
circumstances render the initial data
obsolete. In addition, the State agency
shall provide the current list, upon
request, to sponsoring organizations of
day care homes participating in the
Child and Adult Care Food Program.

PART 226—CHILD AND ADULT CARE
FOOD PROGRAM

1. The authority citation for part 226
continues to read as follows:

Authority: Secs. 9, 11, 14, 16, and 17,
National School Lunch Act, as amended (42
U.S.C. 1758, 1759a, 1762a, 1765, and 1766).

2.1n 8§226.2:

a. Paragraphs (b), (c), and (d) of the
definition of ““Documentation’ are
revised; and

b. The definition of “Enrolled child”
is amended by adding a sentence at the
end.

The revisions and addition read as
follows:

§226.2 Definitions

* * * * *

Documentation means: * * *

(b) For a child who is a member of a
food stamp or FDPIR household or an
AFDC assistance unit, ‘“documentation”
means the completion of only the
following information on a free and
reduced price application:

(1) The name(s) and appropriate food
stamp, FDPIR or AFDC case number(s)
for the child(ren); and

(2) The signature of an adult member
of the household; or

(c) For a child in a tier Il day care
home who is a member of a household
participating in a Federally or State
supported child care or other benefit
program with an income eligibility limit
that does not exceed the eligibility
standard for free or reduced price meals:

(1) The name(s), appropriate case
number(s) (if the program utilizes case
numbers), and name(s) of the qualifying
program(s) for the child(ren), and the

signature of an adult member of the
household; or

(2) If the sponsoring organization or
day care home possesses it, official
evidence of the household’s
participation in a qualifying program
(submission of a free and reduced price
application by the household is not
required in this case); or

(d) For an adult participant who is a
member of a food stamp or FDPIR
household or is an SSI or Medicaid
participant, as defined in this section,
“documentation’” means the completion
of only the following information on a
free and reduced price application:

(1) The name(s) and appropriate food
stamp or FDPIR case humber(s) for the
participant(s) or the adult participant’s
SSI or Medicaid identification number,
as defined in this section; and

(2) The signature of an adult member
of the household.

Enrolled child means * * * In
addition, for the purposes of
calculations made by sponsoring
organizations of family day care homes
in accordance with §8226.13(d)(3)(ii)
and 226.13(d)(3)(iii), ““enrolled child”
(or “child in attendance’’) means a child
whose parent or guardian has submitted
a signed document which indicates that
the child is enrolled for child care; who
is present in the day care home for the
purpose of child care; and who has
eaten at least one meal during the
claiming period.

* * * * *

3. In §226.6, paragraph (f)(9) is
amended by removing the second
sentence of the paragraph and by adding
a new sentence in its place, and by
adding a new sentence at the end to
read as follows:

§226.6 State agency administrative
responsibilities.
* * * * *

f * * *

(9) * * * The State agency shall
provide the list to sponsoring
organizations by April 1, 1997, and by
February 15 of each year thereafter,
unless the State agency that administers
the National School Lunch Program has
elected to base data for the list on a
month other than October, in which
case the State agency shall provide the
list to sponsoring organizations within
15 calendar days of its receipt from the
State agency that administers the
National School Lunch Program. > * *
The State agency shall not routinely
require annual redeterminations of the
tiering status of tier | day care homes
based on updated elementary school
data.

* * * * *

4.1n §226.13:
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a. Paragraph (d)(3)(ii) is amended by
adding a new sentence after the first
sentence; and

b. The first sentence of paragraph
(d)(3)(iii) is revised.

The addition and revision read as
follows:

§226.13 Food service payments to
sponsoring organizations for day care
homes.
* * * * *

* X *

Eg) * X *

(if) * * * Sponsoring organizations
shall obtain one month’s data by
collecting either enrollment lists (which
show the name of each enrolled child in
the day care home), or attendance lists
(which show, by days or meals, the rate
of participation of each enrolled child in
the day care home).>* * *

(iii) Determine a blended per-meal
rate of reimbursement, not less
frequently than semiannually, for each
such day care home by adding the
products obtained by multiplying the
applicable rates of reimbursement for
each category (tier | and tier 1) by the
claiming percentage for that category, as
established in accordance with
paragraph (d)(3)(ii) of this section.* * *
* * * * *

5.1n §226.15:

a. Paragraph (e)(3) is revised; and

b. Paragraph (f) is amended by adding
seven new sentences after the second
sentence, and by adding a new sentence
at the end.

The additions and revision read as
follows:

§226.15 Institution provisions.
* * * * *
(e * X *

(3) Documentation of: The enroliment
of each child at day care homes;
information used to determine the
eligibility of enrolled providers’
children for free or reduced price meals;
information used to classify day care
homes as tier | day care homes,
including official source documentation
obtained from school officials when the
classification is based on elementary
school data; and information used to
determine the eligibility of enrolled
children in tier |l day care homes that
have been identified as eligible for free
or reduced price meals in accordance
with §226.23(e)(1).

* * * * *

(f) * * * When using elementary
school or census data for making tier |
day care home determinations, a
sponsoring organization shall first
consult school data, except in cases in
which busing or other bases of
attendance, such as magnet or charter

schools, result in school data not being
representative of an attendance area’s
household income levels. In these cases,
census data should generally be
consulted instead of school data. A
sponsoring organization may also use
census data if, after reasonable efforts
are made, as defined by the State
agency, the sponsoring organization is
unable to obtain local elementary school
attendance area information. A
sponsoring organization may also
consult census data after having
consulted school data which fails to
support a tier | day care home
determination for rural areas with
geographically large elementary school
attendance areas, for other areas in
which an elementary school’s free and
reduced price enrollment is above 40
percent, or in other cases with State
agency approval. However, if a
sponsoring organization believes that a
segment of an otherwise eligible
elementary school attendance area is
above the criteria for free or reduced
price meals, then the sponsoring
organization shall consult census data to
determine whether the homes in that
area qualify as tier | day care homes
based on census data. If census data
does not support a tier | classification,
then the sponsoring organization shall
reclassify homes in segments of such
areas as tier Il day care homes unless the
individual providers can document tier
I eligibility on the basis of their
household income. When making tier |
day care home determinations based on
school data, a sponsoring organization
shall use attendance area information
that it has obtained, or verified with
appropriate school officials to be
current, within the last school

year. * * * The State agency shall not
routinely require annual
redeterminations of the tiering status of
tier | day care homes based on updated
elementary school data.

* * * * *

6. In §226.18, paragraph (b)(11) is
amended by adding a new sentence at
the end of the paragraph to read as
follows:

§226.18 Day care home provisions.
* * * * *
b * X *

(11) * * * These options include:
electing to have the sponsoring
organization attempt to identify all
income-eligible children enrolled in the
day care home, through collection of
free and reduced price applications and/
or possession by the sponsoring
organization or day care home of other
proof of a child or household’s
participation in a categorically eligible
program, and receiving tier | rates of

reimbursement for the meals served to
identified income-eligible children;
electing to have the sponsoring
organization identify only those
children for whom the sponsoring
organization or day care home possess
documentation of the child or
household’s participation in a
categorically eligible program, under the
expanded categorical eligibility
provision contained in §226.23(e)(1),
and receiving tier | rates of
reimbursement for the meals served to
these children; or receiving tier Il rates
of reimbursement for all meals served to
enrolled children.

* * * * *

7.1n §226.23:

a. Paragraph (e)(1)(i) is amended by
removing the third sentence and adding
a new sentence in its place, by adding
the words “or FDPIR” after the words
“food stamp” each time they appear in
the sixth sentence, and by adding a new
sentence to the end,;

b. Paragraph (e)(1)(iv) is revised,;

c. A new paragraph (e)(1)(vi) is added;

d. Paragraph (h)(1) is revised; and

e. Paragraph (h)(6) is amended by
adding a new sentence to the end.

The additions and revision read as
follows:

§226.23 Free and reduced price meals.
* * * * *

(e)a)* > =

(i) * * * At the request of a provider
in a tier 1l day care home, sponsoring
organizations of day care homes shall
distribute applications for free and
reduced price meals to the households
of all children enrolled in the home,
except that applications need not be
distributed to the households of
enrolled children that the sponsoring
organization determines eligible for free
and reduced price meals under the
circumstances described in paragraph
(e)(1)(vi) of this section. * * * If a State
agency distributes, or chooses to permit
its sponsoring organizations to
distribute, applications to the
households of children enrolled in tier
Il day care homes which include
household confidentiality waiver
statements, such applications shall
include a statement informing
households that their participation in
the program is not dependent upon
signing the waivers.

* * * * *

(iv) If they so desire, households
applying on behalf of children who are
members of food stamp or FDPIR
households or AFDC assistance units
may apply under this paragraph rather
than under the procedures described in
paragraph (e)(1)(ii) of this section. In
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addition, households of children
enrolled in tier Il day care homes who
are participating in a Federally or State
supported child care or other benefit
program with an income eligibility limit
that does not exceed the eligibility
standard for free and reduced price
meals may apply under this paragraph
rather than under the procedures
described in paragraph (e)(1)(ii) of this
section. Households applying on behalf
of children who are members of food
stamp or FDPIR households; AFDC
assistance units; or for children enrolled
in tier Il day care homes, other
qualifying Federal or State program,
shall be required to provide:

(A) For the child(ren) for whom
automatic free meal eligibility is
claimed, their names and food stamp,
FDPIR, or AFDC case number; or for the
households of children enrolled in tier
Il day care homes, their names and other
program case numbers (if the program
utilizes case numbers); and

(B) The signature of an adult member
of the household as provided for in
paragraph (e)(1)(ii)(G) of this section. In
accordance with paragraph (e)(1)(ii)(F)
of this section, if a case number is
provided, it may be used to verify the
current certification for the child(ren)
for whom free meal benefits are
claimed. Whenever households apply
for children not receiving food stamp,
FDPIR, or AFDC benefits; or for tier Il
homes, other qualifying Federal or State
program benefits, they must apply in
accordance with the requirements set
forth in paragraph (e)(1)(ii) of this
section.

* * * * *

(vi) A sponsoring organization of day
care homes may identify enrolled
children eligible for free and reduced
price meals (i.e., tier | rates), without
distributing free and reduced price
applications, by documenting the
child’s or household’s participation in
or receipt of benefits under a Federally
or State supported child care or other
benefit program with an income
eligibility limit that does not exceed the
eligibility standard for free and reduced
price meals. Documentation shall
consist of official evidence, available to
the tier Il day care home or sponsoring
organization, and in the possession of
the sponsoring organization, of the
household’s participation in the
qualifying program.

* * * * *
h * * *

(1) Verification procedures for
nonpricing programs. Except for
sponsoring organizations of family day
care homes, State agency verification
procedures for nonpricing programs

shall consist of a review of all approved
free and reduced price applications on
file. For sponsoring organizations of
family day care homes, State agency
verification procedures shall consist of
a review only of the approved free and
reduced price applications (or other
documentation, if vouchers or other
documentation are used in lieu of free
and reduced price applications) on file
for those day care homes that are
required to be reviewed when the
sponsoring organization is reviewed, in
accordance with the review
requirements set forth in section 226.6(1)
of this Part. However, the State agency
shall ensure that the day care homes
selected for review are representative of
the proportion of tier I, tier Il, and tier

Il day care homes with a mix of income-
eligible and non-income-eligible
children in the sponsorship, and shall
ensure that at least 10 percent of all free
and reduced price applications (or other
documentation, if applicable) on file for
the sponsorship are verified. The review
of applications shall ensure that:

(i) The application has been correctly
and completely executed by the
household;

(ii) The institution has correctly
determined and classified the eligibility
of enrolled participants for free or
reduced price meals or, for family day
care homes, for tier | or tier Il
reimbursement, based on the
information included on the application
submitted by the household;

(iii) The institution has accurately
reported to the State agency the number
of enrolled participants meeting the
criteria for free or reduced price meal
eligibility or, for day care homes, the
number of participants meeting the
criteria for tier | reimbursement, and the
number of enrolled participants that do
not meet the eligibility criteria for those
meals; and

(iv) In addition, the State agency may
conduct further verification of the
information provided by the household
on the approved application for program
meal eligibility. If this effort is
undertaken, the State agency shall
conduct this further verification for
nonpricing programs in accordance with
the procedures described in paragraph
(h)(2) of this section.

* * * * *

(6) * * * Sponsoring organizations of
day care homes may verify the
information on applications submitted
by households of children enrolled in
day care homes in accordance with the
procedures contained in paragraph
(h)(2)(i) of this section.

Dated: February 13, 1998.
Shirley R. Watkins,

Under Secretary, Food, Nutrition and
Consumer Services.

Economic Impact Analysis
1. Title

Child and Adult Care Food Program:
Improved Targeting of Day Care Home
Reimbursements.

2. Statutory Authority

Personal Responsibility and Work
Opportunity Reconciliation Act of 1996
(Pub. L. 104-193)

3. Rulemaking Background

The interim and final rules amend the
Child and Adult Care Food Program
(CACFP) regulations governing
reimbursement for meals served in
family or group day care homes by
incorporating provisions of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (Pub. L. 104—
193). These provisions better target
assistance to low income children by
reducing the reimbursement for meals
served to children who do not qualify
for low-income subsidies. Specifically,
this rule develops a two tier
reimbursement structure for meals
served to children enrolled in family or
group day care homes. Under this
structure, the level of reimbursement for
meals served to enrolled children will
be determined by: (1) The location of
the day care home; (2) the income of the
day care provider; or (3) the income of
each enrolled child’s household. The
rules target CACFP meal reimbursement
payments to low-income children and
the day care home providers who serve
them, where low-income is defined as
not exceeding 185 percent of the Federal
income poverty guidelines. The rules
retain essentially near-current
reimbursement rates for meals served to
children by providers residing in low-
income areas or served by providers
who are low-income. Near-current
reimbursements will also be retained for
meals served to children who are
identified as low-income even if the
provider neither resides in a low-
income area nor is low-income. Meals
served to all other children will be
reimbursed at the lower rates, although
the lower rates are still high enough that
participation in CACFP is expected to
remain strong and new day care homes
will continue to join CACFP. The
interim rule became effective July 1,
1997; the final rule becomes effective 60
days after publication in the Federal
Register.
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4. Motivation for Statutory Changes and
Summary of Findings

Until 1978, eligibility for free and
reduced price meals in the Child and
Adult Care Food Program (CACFP) was
based on essentially the same income
thresholds and procedures as those used
in the National School Lunch Program:
children in households at or below 130
percent of the Federal income poverty
guidelines were eligible to have meals
served to them reimbursed at the ““free”
(highest) rate while children in
households with incomes above 130 but
not exceeding 185 percent of the
guidelines were eligible to have their
meals reimbursed at the “reduced
price” (middle) rate. In 1978, about 70
percent of CACFP enrolled children
were from households at or below 185
percent of the Federal income poverty
guidelines. The Child Nutrition
Amendments of 1978 (Pub. L. 95-627)
eliminated individual free and reduced
price eligibility determinations (means
tests) in CACFP day care homes, which
substantially reduced program burden,
and established a single reimbursement
rate for each type of meal served in day
care homes. Public Law 95-627 made
no comparable changes to CACFP day
care centers. The day care home meal
reimbursement rates were set (by
rulemaking) slightly below the rates
used for meals served to children in
CACFP centers with documented
incomes below 130 percent of the
Federal income poverty guidelines
(“free” rates). The burden reduction and
single rates in day care homes had the
effect of promoting program growth.
However, that growth turned out to be
primarily among non-needy children
(above 185 percent of Federal income
poverty guidelines). By the late 1980’s,
just 30 percent of children in CACFP
day care homes were from households
with incomes at or below 185 percent of
the Federal income poverty guidelines,
and by 1995, the proportion had fallen
to 22 percent. Public Law 95-627’s
elimination of individual means testing
in CACFP day care homes thus
produced a program at odds with the
Child Nutrition Program’s historical
focus of targeting higher benefits to low-
income children.

The President and Congress proposed
to re-target benefits in CACFP day care
homes by retaining the current day care
home rates for meals served to low-
income children and establishing new,
lower rates for meals served to the non-
needy. The Personal Responsibility and
Work Opportunity Reconciliation Act of
1996 (Pub. L. 104-193) sought to re-
target benefits but, to keep program
administration burdens down, did not

call for a reinstatement of individual
means testing of all day care home
participants. Public Law 104-193
effectively retained the current meal
reimbursements for meals served in tier
| CACFP day care homes, i.e., day care
homes operated by low income
providers or located in low income
areas. In all other CACFP day care
homes, tier Il homes, a lower rate was
established, as these children are less
likely to be low income. Public Law
104-193 provides for low income
children in tier Il day care homes by
allowing the higher meal
reimbursements to be claimed for all
meals served to the children in tier I
homes who are individually means
tested and found to be needy. These
changes, along with others called for by
Public Law 104-193, are being
implemented by this rule and the
interim rule. Public Law 104-193’s two
tier rate structure is estimated to
produce a six year savings of $1.7
billion (fiscal years 1997-2002).

Despite the reduction in
reimbursement rates, the numbers of tier
I and tier Il day care homes participating
in the CACFP are both expected to grow,
although at slower rates than projected
before Public Law 104-193. That
CACFP day care home participation is
expected to remain strong is important
since welfare reform will lead more low-
income parents to enter the workforce,
which will increase the demand for day
care. Tier | homes will continue to
effectively receive the pre-Public Law
104-193 reimbursement rates. While the
reimbursements available to tier Il
homes have been reduced—CACFP
weekly revenue for an average tier Il
home with no documented low income
children will drop from $82 to $41—
CACFP meal reimbursements still
represent another source of income for
day care homes and in many cases will
provide ample incentive to participate
in the CACFP. Some would-be tier Il
providers will find that the lower rates
offer insufficient incentive to remain in
the CACFP and will leave the program;
however, FCS expects that most tier Il
providers will remain in the CACFP and
accommodate the reduced rates through
some combination of absorbing the loss,
raising child care fees, and making cost-
saving operational changes. In addition,
there is about a 20 percent annual
turnover of homes offering day care
services, and these homes regularly offer
a fresh group of homes that will
probably choose to participate in the
CACFP.

Other CACFP organizations are also
affected by Public Law 104-193 and this
rulemaking. Organizations that sponsor
day care homes (sponsors), which have

agreements with State CACFP agencies
to operate the CACFP in day care homes
have new burdens due to the two tier
system. The new sponsor burdens are
associated with classifying day care
homes as tier | or tier I, determining
whether children in tier Il homes have
incomes below 185 percent of the
Federal income poverty guidelines,
informing homes of their new rights and
responsibilities under this rule, and
performing the other administrative
duties imposed by this rule. The
Department estimates that for sponsors
considered as a group, the new,
recurring burdens (one-time
implementation burdens were not
estimated) will represent an average
increase of about 2 percent over current
burden levels. However, as with any
average, some sponsors will realize
more than a 2 percent increase in
recurring burden (while others will
realize less than a 2 percent increase).
In addition, implementation burdens
during the first year or two of tiering
may be significant. State CACFP
agencies will see a noticeable increase
in recurring burden associated with
complying with new tiering related
sponsor review requirements, providing
sponsors with school and census area-
eligibility information, and providing
sponsors tiering related technical
assistance. State agencies administering
the NSLP and school districts also have
new responsibilities under this
rulemaking, although these
responsibilities do not entail substantial
new burdens.

5. Comparison of Final Analysis With
Interim Analysis

The final analysis makes few
technical changes to the interim
analysis (in terms of numbers used and
assumptions made). All technical
changes are based on new CACFP
program data, a recently completed
study of the CACFP, or comments
received on the interim analysis.
Updating the analysis with the new
program and study data produces
improved cost and burden estimates.
The changes significantly decrease the
total Federal savings expected from the
two tier system, with projected six year
savings, fiscal years 1997-2002,
declining from $2.2 to $1.7 billion.
Essentially no changes have been made
to the analysis’ assessment of the effects
that the two tier system will have on
particular providers, parents, and
children.

New CACFP program data was used
to update several numbers in the
analysis, including the number of
CACFP participating day care homes
(DCHs), the number of DCH sponsors,
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and the average number of DCHs served
by sponsors. These updates have a
negligible effect on the findings of the
analysis.

Since the publication of the interim
analysis on January 1, 1997, the Food
and Consumer Service has completed
the Early Childhood and Child Care
Study 1 (ECCCS). The ECCCS is a
nationally representative evaluation of
the CACFP and includes household
income data for DCH providers and
children enrolled in DCHs. The data on
provider’s and enrolled children’s
household incomes are appreciably
different from the figures used in the
interim analysis. ECCCS found that 38
percent of DCH providers are low-
income while only 22 percent of
children enrolled in DCHSs are low-
income. The interim analysis, based on
the best data available at that time,
indicated that 22 percent of DCH
providers and 30 percent of DCH
enrolled children were low-income,
which understated the number of low-
income providers and overstated the
number of low-income DCH children.
Together with the provider income data,
the income data for DCH enrolled
children indicate that low-income
providers will probably serve a
substantial number of non-low-income
children, since 38 percent of providers
are low-income while only 22 percent of
DCH enrolled children are.

The ECCCS income data have several
implications for the analysis. The
provider data imply there are more low-
income providers than estimated in the
interim analysis. This change increases
the percentage of DCH meals that will
be reimbursed at the higher meal
reimbursement rates and is the piece of
data responsible for improving the
accuracy of the estimate of Federal
savings from tiering. The increased
percentage of low-income providers also
has implications for sponsor burdens.
Since sponsors are responsible for
identifying which DCHs are eligible for
the higher reimbursement rates (tier I)
and for verifying the DCHSs’ tier |
eligibility, the increased proportion of
DCHs eligible for the higher rates will
increase the burden on sponsors for
making DCH tier | eligibility
determination burdens.

The final analysis is organized nearly
the same as the interim, and the analytic
section appearing in the interim
analysis (numbered 6 in the final
analysis and 4 in the interim) has
effectively been left unchanged. Section
3, Rulemaking Background, in the final
analysis is the same as Section 3,
Background, in the interim analysis.
Sections 4 and 5, Motivation for
Statutory Changes and Summary of

Findings and Comparison of Final
Analysis with Interim Analysis,
respectively, are new to the final
analysis. Section 7, Requirements for
Regulatory Analyses, as Established by
Regulatory Flexibility Act, is an
expanded version of the corresponding
section in the interim analysis
(numbered 5 there) and now includes a
discussion of comments received on the
interim analysis. Portions of the analytic
section were altered to ensure that the
analysis accurately describes the two
tier system established by the interim
and final rules. Since most changes
made by the final rule are minor, these
changes did not effect significant
changes to the analysis. However, three
changes made by the final rule are
worth noting because they change
burden estimates. These changes
concern sponsors’ income
documentation requirements for low-
income children in tier |1 DCHs,
requirements for State agency reviews of
low-income documentation during
States’ reviews of sponsors, and the
requirement that school food authorities
(SFAs) provide sponsors with school
attendance area boundary information.

The final rule attempts to mitigate
sponsor burdens on income
determination by allowing sponsors to
establish the low-income status of a
DCH enrolled child through official
evidence, in the sponsor’s or provider’s
possession, that the child’s household
participates in a Federal or State
benefits program with an income
eligibility limit not exceeding 185
percent of the Federal income poverty
guidelines. This change reduces burden
for sponsors by allowing them to
establish eligibility for children for
whom they have such information
without having to contact the children’s
households to ask for evidence of low-
income status.

The final rule also lessens review
requirements for State reviews of
sponsors’ documentation for low-
income children. The interim rule
required States, as part of sponsor
reviews, to verify that the income
application (or other acceptable
documentation) for every child
classified by the sponsor as low-income
is complete and supports the eligibility
determination made by the sponsor. The
final rule lessens the documentation
review burden for States by requiring
that States review at least 10 percent of
all applications on file with a sponsor,
where application refers to whatever
documentation establishes the income-
eligibility of a child. The final rule
stipulates that States draw the 10
percent of applications from those DCHs
the State must review as part of its

sponsor review, but if those DCHs
provide less than 10 percent of all
applications, then States must draw
additional applications until the 10
percent requirement is met.

The third change made by the final
rule concerns provision of school
attendance area boundary information.
The interim rule assumed this
information would be readily available,
since it is public information and public
schools are public institutions. A
number of commenters told FCS that the
information is not readily available.
Boundary information is essential for
sponsors to accurately determine
whether a DCH should be approved for
the higher meal reimbursement rates
based on whether the DCH is
circumscribed by the attendance area of
a school with at least 50 percent of its
enrollment approved for free or reduced
price meals. The final rule, recognizing
sponsors’ critical need for this
information, requires SFAs to provide
boundary information on school
attendance areas when sponsors request
it. This represents a new burden for
SFAs.

Responses to comments received on
the interim analysis are located in
Section 7, Requirements for Regulatory
Analyses, as Established by Regulatory
Flexibility Act. There was one
guantitative change that resulted from
the comments. The average wage rate
assumed for sponsors, which was used
to estimate the financial burden of
tiering on sponsors, was increased. The
interim analysis had assumed that a
staff level employee would be
responsible for performing the new
burdens, but commenters caused FCS to
reconsider that assumption. The final
analysis assumes an average sponsor
wage rate that is twice the figure used
in the interim analysis, which reflects
the new assumption that the tiering
burdens will require involvement at the
sponsor staff level up through sponsor
management.

6. Cost/Benefit Assessment of Economic
and Other Effects Benefits

The need to reduce overall Federal
expenditures has prompted a review of
many programs and led to the legislative
decision to improve the targeting of
CACFP benefits to low-income children.
To accomplish targeting of benefits, the
Personal Responsibility and Work
Opportunity Reconciliation Act of 1996
establishes two tiers of day care homes
and reimbursement rates. Under tiering,
any DCH located in a low-income area
or operated by a low-income provider is
eligible for tier | status, where low-
income areas are determined by local
school or census data, subject to
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restrictions on how the data may be
used. All meals served in tier | DCHs are
reimbursed at the higher set of
reimbursement rates. All DCHs not
qualifying for tier | are tier Il DCHs.
Meals served in tier Il DCHs are
reimbursed at the lower set of rates,
with the exception that meals are
reimbursed at the higher set of rates
when served to children whom the DCH
sponsor documents as being low-
income.

The initial establishment of the Child
Care Food Program (CCFP) in November
1975 required both types of CCFP
providers, day care centers and DCHs, to
make individual eligibility
determinations based on each
participating child’s household size and
income. Meal reimbursement rates paid
to sponsors for meals served in DCHs
were based on each enrolled child’s
documented eligibility for free, reduced
price or paid meals. In order to be a
DCH, which denotes a CCFP
participating home in this analysis, a
home has always had to (1) meet State
licensing requirements, or be approved
by a State or local agency and (2) be
sponsored by an organization that
assumes responsibility for ensuring the
DCH'’s compliance with Federal and
State regulations (these licensing and

sponsorship requirements are still in
effect).

In the years following establishment
of the program, concerns were raised
that the paperwork and recordkeeping
requirements were creating barriers to
DCH participation in the CCFP. In 1978,
Pub. L. 95-627 eliminated free and
reduced price eligibility determinations
for individual children in DCHs (but left
unchanged day care centers’ individual
eligibility determination requirements),
and established a single reimbursement
rate for each type of meal served in
DCHs (lunches/suppers, breakfasts, and
supplements). These changes
encouraged day care providers’
participation in the CCFP by reducing
their administrative paperwork burden.
The Omnibus Budget Reconciliation Act
of 1981 added the requirement of a
means test for providers to claim
reimbursements for meals served to
their own children in care. With this
sole exception, all DCHs continued to
receive the same reimbursements for all
meals served to children in care,
regardless of each child’s income.

The day care portion of the CCFP (The
CCFP was renamed the Child and Adult
Care Food Program (CACFP) in 1989
when an adult day care component was
added.) has experienced dramatic
growth in both DCH participation and
Federal government costs. From fiscal

Table 1

year 1986 to fiscal year 1996, the
number of participating DCHs increased
from 82,000 to 194,000, an increase of
134 percent. During the same period,
meal reimbursements in nominal dollars
increased from around $190 million to
about $750 million, a 280 percent
increase.23 Program growth has
occurred primarily among non-low-
income children: table 1 shows the
proportion of low-income DCH
participants decreased rapidly after
individual eligibility determinations
were eliminated in 1978. The table
shows that the proportion of DCH
children with household incomes below
130 percent of the Federal income
poverty guidelines decreased by 33
percentage points between 1977 and
1982, by an additional 9 between 1982
and 1986, and by 5 more between 1986
and 1995. During the same periods the
percentage of non-low-income children
(above 185 percent of poverty) increased
46, 7, and 7 percentage points,
respectively. Although the 1995 data
was not available until after the interim
rule was published, the marked growth
in the proportion of non-low-income
enrollment in DCHs between 1977 and
1986 was sufficient to serve as the
impetus for Pub. L. 104-193’s better
targeting of DCH benefits to low-income
children.

Income Eligibility Status of Children in DCHs over Time

Percent of DCH Children in Poverty Strata by Year(s)

Percent Change Change Change
of Between Between : Between
Poverty 1977* 1982° 1977-1982 1986° 1982-1986 19954 1986-1995
<130% 58 % 25% -33% 16 % -9% 11 % -5%
131-185 % 24 % 11% -13% 13 % +2% 10 % -3%
2185% 18 % 64 % +46 % 71 % +7 % 78 % +7 %
Total 100 % 100 % N/A 100 % N/A 100 % N/A

a

Percentages represent the proportion of meals served by category: free (to children from households with income < 130 % of

Federal income poverty guidelines), reduced price (131-185 % of poverty), and paid (= 185 % of poverty). Since most DCHs

operating in 1977 were non-pricing, that is did not charge separately for each meal served, it is assumed children in care of

different income strata have equal propensities to consume meals, which implies the proportion of meals served by category in
1977 is a reasonable proxy for children’s income eligibility percentages (result assumes children eligible for free or reduced-price

benefits generally became approved to receive them).

Y Study of the Child Care Food Program’ cited data as being available from Evaluation of Child Care Food Program: Results of
the Child Care Food Program: Results of the Child Impact Study Telephone Survey and Pilot Study.
¢ Study of the Child Care Food Program.?

4 Early Childhood and Child Care Study (total does not sum to 100% due to rounding). '
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The 1986 Study of the Child Care
Food Program (CCFP Study) 2 found that
approximately 70 percent of the
children enrolled in DCHs in 1986 were
non-needy (i.e., they lived in
households with incomes about 185
percent of Federal income poverty
guidelines). The 1995 Early Childhood
and Child Care Study (ECCCS),
completed after the passage of Pub. L.
104-193 and publication of the interim
rule, validated the potential for re-
targeting; it found that in 1995, 78
percent of children enrolled in DCHs
were non-needy. The establishment of a
two tier reimbursement system offers
the potential for re-focusing Federal
child care benefits on children who are
needy.

The two tier reimbursement rate
structure is expected to effect significant
Federal budgetary savings. The six year
projected savings (fiscal years 1997—
2002) are approximately $1.7 billion
(see table 4). The savings would result
from (1) a reduction in the
reimbursement rates for meals served in
tier 1l (non-low-income) DCHs and (2) a
projected decrease in the rate of growth

in the number of day care homes
participating in the CACFP. The
projected decrease in the rate of growth
in the number of DCHs means the
number of DCHs projected to exist in
the future (under post-Pub. L. 104-193
CACFP conditions) is smaller than the
number that were projected under pre-
Pub. L. 104-193 CACFP conditions.
Fewer DCHSs produce savings by
eliminating the meal reimbursements
that would have been paid for meals
served in the day care homes and by
eliminating the administrative payments
that sponsors would have received for
sponsoring these day care homes (the
tiering system leaves unchanged
sponsors’ per-home administrative
reimbursement rates). The estimated
savings assume that in fiscal years
1997-2002 approximately 45 percent of
DCH meals will be reimbursed at the
higher rates. The 45 percent assumption
follows from the ECCCS finding that 38
percent of providers qualify for tier |
based on income, as well as from
assumptions concerning the number of
providers eligible for tier | solely on the
basis of their residing in low-income

Table 2

areas and assumptions about the
number of documented low-income
children enrolled in tier Il DCHSs (the 45
percent derivation is explained in detail
near the end of Section 6, Area Ill, Part
a, Tiering Determination Burden)

The reduction in reimbursement rates
for meals served to children in tier Il
DCHSs who are not documented income-
eligible would result in savings of
approximately $1.4 billion over the next
six years (fiscal years 1997-2002). Rates
for all meals served to these children—
lunches/suppers, breakfasts, and
supplements—would decrease as shown
in table 2. The rate change would result
in a savings of about $0.64 for every
lunch or supper served during fiscal
year 1998, the first full fiscal year in
which the new two tier system will be
in effect. The lunch/supper savings
would increase to about $0.70 per meal
by fiscal year 2002. Breakfast savings
would range from almost $0.56 per meal
served in fiscal year 1998 to $0.60 in
fiscal year 2002, and supplement
savings would range from about $0.35
cents in fiscal year 1998 to about $0.38
cents in fiscal year 2002.

Changes in Tier II DCH Meal Reimbursement Rates Due to Tiering

Projected Meal Reimbursement Rates™®

DCH Rates Before Tier I DCH Rates

Fiscal P.L. After P.L. Difference

Year Meal Type 104-193 104-193
Lunch/Supper $1.6175 $0.9800 -$0.6375
1998 Breakfast $0.8850 $0.3300 -$ 0.5550
Supplement $0.4825 $0.1300 -$ 0.3525
Lunch/Supper $ 1.6600 $1.0100 -$ 0.6500
1999 Breakfast $0.9050 $0.3400 -$ 0.5650
Supplement $0.4950 $0.1300 -$ 0.3650
Lunch/Supper $1.7000 $1.0300 -$ 0.6700
2000 Breakfast $0.9275 $0.3500 -$0.5775
Supplement $0.5075 $0.1400 -$0.3675
Lunch/Supper $1.7425 $ 1.0600 -$0.6825
2001 Breakfast $0.9475 $0.3600 -$0.5875
Supplement $0.5200 $0.1400 -$0.3800
Lunch/Supper $1.7875 $ 1.0900 -$ 0.6975
2002 Breakfast $0.9700 $0.3700 -$ 0.6000
Supplement $0.5325 $0.1500 -$0.3825

? Reimbursement rates are established, in accordance with the National School Lunch Act, as amended, on a school year basis, July
1 through the following June 30. The rates shown are in effect three quarters of the stated fiscal year, October 1 through
September 30 of the following year.

® Before P.L. 104-193 meal reimbursement rates were rounded to the nearest one-fourth cent. P.L. 104-193 changed the rounding
rules to require that meal rates be rounded down to the nearest lower cent.
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The growth of day care home
participation in the CACFP is projected
to slow as a result of the two tier rate
structure, as some would-be providers
are expected to perceive the program as
offering insufficient financial incentive
and/or being too administratively
burdensome, relative to the financial
benefits. A decline in homes’
participation would cause a decline in
the rate of growth of sponsor

administrative payments and meals
served (growth would persist, albeit at
a slower rate). As shown in table 3, it

is estimated that in fiscal year 1998, the
first full year of tiering, 18 million fewer
meals will be served than would have
been served under the current
reimbursement rate structure (due to a
slower growth rate in day care home
participation). The six year effect (fiscal
years 1997-2002) of this projected

Table 3

decline in growth is a decrease in the
number of meals served by 314 million,
which is measured relative to the
number projected under pre-july 1, 1997
reimbursement rates. The six year (fiscal
years 1997-2002) projected savings from
this slowing of program growth is
approximately $300 million, measured
in nominal dollars.

Changes in DCH Meal Growth Rate Due to Tiering

Projected Meals (In Thousands)®

After P.L. 104-193

Before P.L. Tier I Tier 11 Total Difference Percent

Fiscal Year 104-193 (Total) Change
1997 792,503 355,577 434,594 790,170 -2,333 -03%
1998 824,203 362,688 443,285 805,973 -18,229 -22%
1999 865,413 371,755 454,368 826,123 -39,290 -45%
2000 907,818 380,863 465,500 846,363 -61,455 -6.8%
2001 950,486 389,814 476,439 866,252 -84,233 -89%
2002 995,158 398,974 487,635 886,609  -108,549 -10.9%
1997-2002 5,335,581 2,259,671 2,761,821 5,021,490  -314,089 -59%

4 Tiering did not become effective until the beginning of the fourth quarter (July 1, 1997) of fiscal year 1997.
b Fiscal year 1996, DCH data implies the average DCH served 20 breakfasts, 31 lunches/suppers, and 31
supplements during an average week.

Costs

The interim and final rules
promulgate the two tier CACFP meal
reimbursement system specified in Pub.
L. 104-193. This system was designed
to reduce Federal child care subsidies to
providers and parents who are not low-
income. Tiering will result in a
projected $1.7 billion in Federal savings
over the next six fiscal years through (1)
lower meal reimbursement payment

rates for non-low-income DCH providers

and non-low-income children and (2)

secondary savings stemming from the
lower rates, including the decrease in
the growth rate of the number of day
care homes participating in the CACFP.
The non-low-income providers will
likely pass some of their revenue loss on
to their clientele (primarily non-low-
income parents) through higher child
care fees. Non-low-income providers
and parents will thus bear most of the
costs resulting from the projected $1.7
billion reduction in Federal
expenditures—as was the intent of Pub.

L. 104-193. In addition to these fiscal
costs, operating the two tier system will
place new administrative burdens
(costs) on DCH sponsors, State CACFP
and State National School Lunch
Program (NSLP) agencies, and NSLP
school food authorities. The following
analysis will show these administrative
costs are minor in comparison with the
costs to non-low-income providers and
parents.

BILLING CODE 3410-30-U
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The costs of tiering to DCH providers
will be addressed first and followed by
a discussion of costs to families whose
children are in tier 11 DCHs. The new
administrative burdens that tiering
imposes on DCH sponsors will then be
discussed and followed by an
examination of the administrative costs
for CACFP State agencies, NSLP State
agencies, and NSLP school food
authorities.

Implementation and use of the tiering
system will have both one-time
implementation costs and periodically
recurring costs for the entities discussed
above. The implementation costs will
depend highly on the specifics of the
State and local CACFP procedures
currently in place and on which of the
reimbursement options DCH providers
choose and which of the claiming
options DCH sponsors choose. For these
reasons, implementation costs will vary
greatly across States and localities.
Because of the lack of information on
these current practices, quantification of
the implementation costs, within a
reasonable degree of accuracy, is
precluded. It is recognized that these
costs may be significant, especially for
State CACFP agencies (sponsors will
need more technical assistance). The
recurring costs are more evident and
quantifiable, and what follows is a
discussion of the recurring costs the
affected entities will incur.

I. Costs to Providers

For CACFP providers the costs of
tiering will have an administrative
burden component, but will be
primarily financial, due to the lower
meal reimbursement rates, and will fall
on providers operating tier Il DCHs.
Virtually all tier Il DCHs will experience
a decrease in CACFP reimbursements;
the majority of the $1.7 billion in
projected savings is due to lower
reimbursements to non-mixed tier |l
DCHs (a mixed tier Il DCH is a tier Il
DCH where at least one child in care is
documented income-eligible; meals
served to such children are reimbursed
at the higher rates). Non-mixed tier Il
DCHs comprise an estimated 48 percent
of all DCHs (see Costs to Sponsors for
explanation). For the average non-mixed
tier 1l DCH, the July 1, 1997 tier Il rate
decrease will cause weekly CACFP
revenues to decline 50 percent, from
$82 to $41,3 which follows directly from
the average DCH’s weekly meal mix
footnoted in table 3 and the meal
reimbursements shown in table 2. Since
the average DCH has an attendance of
about 7 children® this $41 decrease
($82—%41) represents about $5.80 per
child. Although this is a significant
decrease, the $41 a week represents

income that would have to be
completely or nearly completely
replaced by increases in child care fees
if the day care home dropped out of the
CACEFP; therefore, the $41 is sufficiently
attractive for most tier Il providers to
stay in the program and for new
providers to continue joining.

a. Potential Tier Il Provider Responses
to Lower CACFP Reimbursements.
Providers of tier 11 DCHs will most
likely respond to decreased CACFP
revenues through some combination of
raising fees, absorbing the loss,
recruiting low-income children,
providing care for more children, and
reducing operating costs. Studies of the
day care market corroborate this. They
find that in general providers will not
try to pass all of the CACFP loss on to
the families they serve,45 but rather
employ some of these other options as
well.

The amount which existing non-low-
income providers can pass on through
higher fees will depend on the character
of their local day care market. Tier Il
providers in markets that are
competitive on the basis of fee will be
discouraged from passing all of the loss
on to parents, as they need to keep fees
approximately in line with the local
going rate to retain their customers.s
Providers in less competitive markets,
such as those where there is a child care
shortage, will be able to raise fees and
pass most of their loss along to parents.
An example of a fee competitive market
is one where there are several day care
homes operating in a moderate income
neighborhood, all having nearly equal
appeal to parents and nearly equal fees,
but with only a few of the homes being
tier 11 DCHs (the rest being non-CACFP
homes or tier | DCHSs). Although the tier
Il DCH providers would be tempted to
raise fees in response to the CACFP
reimbursement rate decrease, the non-
CACFP and tier | DCHs would probably
leave their fees unchanged; their doing
so may cause the tier Il DCHs to leave
their fees unchanged as well. Empirical
data on the relative extent of these two
market scenarios is unavailable.
However, because the markets affected
by tiering serve mostly non-low-income
families who, if fees are raised, would
probably choose to pay higher fees to
stay with their current provider (i.e.,
they will pay what is necessary to
secure high quality care), fee
competitive markets may be the less
common variety.

Data from the 1990 Profile of Child
Care Settings Study 4 (PCCS) and the
1976 National Day Care Home Study ¢
(NDCH) provide information on the
likelihood that providers will respond
to decreased CACFP reimbursements by

absorbing the loss or providing care for
more children. The PCCS and NDCH
studies indicate that most tier Il CACFP
providers are not in a position to
completely absorb a significant portion
of the reduction in meal
reimbursements and still make a profit.
The 1976-80 NDCH study found that
homes like DCHs (sponsored and
licensed) do not make even moderate
operating surpluses (profits)—the mean
net hourly wage for providers in
licensed, sponsored homes was $1.92
(in 1976 dollars), 83 percent of the 1976
minimum wage rate of $2.30 per hour
(all DCHs are sponsored and licensed,
but not all sponsored, licensed homes
are DCHs, i.e., participate in the
CACFP). The PCCS study suggests that
providers’ economic situation may have
even worsened since the NDCH study:
PCCS found that in real dollars, fees for
licensed, sponsored homes decreased
between the period 1976-80 and 1990.
Thus, the PCCS data suggests that
providers in sponsored homes, such as
DCHs, do not have much of an operating
surplus to buffer a cut in subsidies.
Other PCCS findings indicate that most
providers will not consider taking more
children into care as a means of
increasing revenues to offset the
decrease in CACFP reimbursements.
PCCS found that most providers of
sponsored, licensed homes are operating
near their legal capacity and that over
half of all such providers surveyed
indicated they are unwilling to take
more children into care.

b. Most Probable Provider Responses
to Lower CACFP Reimbursements. The
PCCS and NDCH data, and the data
suggesting that some day care markets
may discourage the raising of feess
imply that in general tier Il providers
will respond to decreased meal
reimbursements by reducing operating
costs; absorbing a small portion of the
decrease; and raising fees a modest
amount, but will not respond by
providing care for more children.

c. Effects on Non-Mixed Tier Il
Providers. Tier |l providers who respond
to decreased CACFP revenues by
noticeably reducing operating costs or
sharply raising fees may, however, only
exacerbate their income shortage, as
parents may be unwilling to accept the
providers’ decreased child care
expenditures (reduced operating costs)
or higher fees and could respond by
moving their children to other
providers, which would decrease the
original provider’s income until
replacement children could be found.
However, given that fees for DCHs (i.e.,
licensed and sponsored providers) tend
to be higher than those found in
unlicensed day care homes,6 7 parents
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who patronize DCHs have demonstrated
a willingness to pay a premium for
licensed care and are therefore less
likely to be sensitive to an increase in
provider fees.

The new reimbursement rates will
have a significant economic impact on
non-mixed tier || DCHs. Based on Food
and Consumer Service (FCS) program
data3 and projected increases in the
food at home series of the Consumer
Price Index, when DCH reimbursement
rates are first tiered on July 1, 1997 the
weighted average per meal rate for non-
mixed tier Il DCHs will drop from the
tier | level of $1.01 down to $0.50, a 50
percent decrease. The July 1, 1997 rate
cut will cause the average non-mixed
tier 1l DCH’s weekly CACFP revenues to
decline from $82 to $41, a $41 decrease
(a 50 percent decline), where the
average DCH serves an average weekly
meal mix of 20 breakfasts, 31 lunches/
suppers, and 31 supplements 3 to seven
children.1 These estimates incorporate
the dynamic nature of the licensed day
care market, where the annual provider
turnover rate is approximately 20
percent: They assume that lowering the
meal reimbursement rates will decrease
the incentive for day care homes to join
the CACFP and also increase the rate of
departure for existing DCHSs.
Numerically, this translates into the
expectation that the lower rates will
cause the annual rate of growth in DCHs
to decrease from just below 5 percent to
just below 2.5 percent.

d. Effects on Mixed Tier Il Providers.
—Although minor in comparison with
non-mixed tier Il CACFP revenue
decreases, tiering’s actual meal count
system will place a new administrative
burden on some portion of the sub-
group of mixed tier Il providers (an
estimated 10 percent of DCHs are mixed
tier 11) whose sponsors require them to
use an actual meal counts system (some
providers already keep such counts).
There will be no new burden for
providers whose sponsors opt for either
of the “simplified’” meal counts systems
(as explained in the Costs to Sponsors,

Sponsor Meal Claiming Burden section).

In an actual counts system, the mixed
tier 1l DCHs would provide the sponsor,
for each child in care, the number of
reimbursable meals the child was
served, by meal type and would also
identify each child by name. This
reporting requirement represents an
increase in burden over the current
system where some providers only
record and provide sponsors with the
total number of reimbursable meals
served, by meal type. Few DCHs are
expected to incur this burden, however,
as this system is burdensome for the
sponsors; it is being assumed that only

5 percent of sponsors will choose an
actual count system, and that in
addition, all such sponsors will be
small—serving no more than 50 DCHs,
on average only 32 (see the Costs to
Sponsors, Sponsor Meal Claiming
Burden section). The estimated weekly
provider burden associated with an
actual count system in an average DCH
(serving 7 children® and operating 5
days a week 1) is 35 minutes, which
assumes a burden of 1 minute per child
per day. The estimated annual burden
for such a home is therefore 29 hours.
This translates into an annual fiscal
impact of $154 per provider. This
calculation assumes that providers of
licensed, sponsored care are making
about $5.30 per hour for their services
($5.30 is an inflation adjusted version of
the NDCH study ¢ finding that providers
of sponsored, licensed homes earned an
average of $1.92 per hour in 1976).

e. Effects of Tiering on Potential
CACFP Day Care Home Providers. The
two tier system may affect whether new
day care home providers choose to
participate in the CACFP. A provider
who attempts to qualify for tier | based
on provider’s income must supply
income data or other evidence showing
the provider’s household income is at or
below 185 percent of the Federal
income poverty guidelines before the
sponsor can approve the DCH for tier I.
While seemingly a simple requirement,
anecdotal evidence from sponsors and
State agencies suggests that some
providers who previously claimed an
income below 185 percent of the
Federal income poverty guidelines
(required to claim reimbursements for
meals served to providers’ own children
in care) are withdrawing from the
CACFP altogether over this requirement.
This suggests that some providers who
begin offering child care after July 1,
1997 (effective date of the two tier
system) may also choose not to join the
CACFP due to this requirement.

For potential CACFP providers who
begin offering child care after July 1,
1997 and who never experienced the
pre-Pub. L. 104-193 rates, the $41 per
week (about $2,000 per year) available
to an average unmixed tier Il DCH will
be seen as a welcome source of
additional income, and many of these
would-be tier Il providers will join the
CACFP. However, $41 is not as
attractive as the pre-Pub. L. 104-193
level of $82, and it is therefore expected
that new, would-be tier Il providers will
join the CACFP at a slower rate.

1. Costs to Families

Tiering imposes few costs on low-
income families. One cost, limited to
low-income families with children in

mixed tier Il DCHs, is their being asked
to provide household income
information. Although the families are
not obligated to provide this
information it is expected that most
will. Providing this information
consumes time and could lessen a
family’s privacy. Sponsors have the
authority to verify the income
information at a later time, in which
case the family would be contacted and
asked to submit supporting
documentation for the income figures
provided, representing a second burden
and an intrusion on family privacy.
Despite being authorized to conduct
income verifications, few sponsors are
expected to do so in light of the
associated burden. As explained below,
there may also be a limited number of
low-income families with children in
non-mixed tier 1| DCHs; these families
will experience costs similar to those
described below for non-low-income
families.

Tiering is intended to reduce
subsidies to non-low-income families,
which as previously stated, is the intent
of Pub. L. 104-193. The reduction has
potential cost implications for these
families. The Costs to Providers section
explained that providers will likely
respond to the decrease in CACFP
reimbursements through some
combination of reducing operating
expenses, raising fees, and absorbing the
loss. At one extreme of the day care
market, an area not fee-competitive in
which DCH providers have the freedom
to increase fees to completely offset the
reduced reimbursements, raising fees to
offset the reimbursement cut would
increase fees by about $5.80 a week per
child. This would represent a 9 percent
increase over the average weekly fees,
$70, that parents of non-low-income
children currently pay for care ($70 is
an inflation-adjusted version of the
CCFP Study’s figure of $49).2 At the
other extreme of the day care market, a
highly fee competitive setting, fees
would remain unchanged. Although
empirical data on the relative extent of
these market types is unavailable, data
from the Costs to Providers section
suggest that the non-competitive market
type may be more common: First, the
markets affected by tiering are serving
non-low-income families who, if fees
are raised, would probably choose to
pay the higher fees to stay with their
current provider; and second, families
patronizing DCHs, which tend to charge
higher fees than unlicensed providers,
have already demonstrated a
willingness to pay more for the higher
quality of licensed care.

a. Competitive Markets. In child care
markets where providers need to hold
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fees down to retain customers, providers
are constrained to react to the rate
decrease through some mixture of
absorbing the cut and cutting operating
costs. The providers being considered
here are primarily those operating non-
mixed tier || DCHs, the group that will
experience the greatest tiering related
CACFP revenue drop. To cut costs,
these tier Il providers may change their
management practices relating to food
service and developmental
opportunities and materials, among
other potential changes. Although
intended as cost cutting measures, some
of these changes could have effects on
the children in care. In the area of
developmental opportunities and
materials, lower reimbursements may
leave providers somewhat less able to
afford the games, books, audio or video
tapes, etc. that were attainable when
CACFP reimbursements were covering a
greater proportion of food expenses.
There are also a number of areas in food
service where providers could reduce
costs, and these would impact children
in tier Il DCHs. One way to reduce costs
would be deciding that certain snacks or
meals served under the old, higher
CACFP reimbursements will not be
served under the new, lower rates, such
as an afternoon snack. Providers might
also respond by decreasing meal
portions, although by specifying
minimum serving sizes, CACFP
regulations limit the extent to which
this could be done. Other means of
cutting food service costs could include
replacing more expensive ingredients
and food items with less expensive
ones. While purchasing lower quality
items and ingredients may have
detrimental nutritional implications,
substituting something more affordable
could also represent a nutritional
improvement if wise choices are made,
i.e., purchasing an alternate, more
affordable and more healthful
combination of foods rather than
purchasing a lower-quality version of
the same food. The CACFP study
mandated by Pub. L. 104-193 will
compare the nutritional quality of meals
served in post-tiering tier Il DCHs with
the quality of meals served in those
DCHs before tiering, among other pre/
post-tiering comparisons.

If a tier Il provider decides to cut
operating costs, a family may find the
resulting conditions unacceptable and
seek another provider. The search for a
new provider entails costs in the time
and potential for lost wages spent
finding a new provider. There is also the
potential for subsequent transportation
and added inconvenience costs if the
more suitable providers are not as

conveniently located as the original
caregiver (although they might also be
more convenient). It is also possible that
providers constrained to hold fees down
will exit the child care market, which
would also require a family to find
another provider.

Under the fee competitive market
scenario just considered, which
primarily affects non-low-income
families, there is the potential that some
of the low-income children in mixed
tier 11 DCHSs will experience some of the
same costs the children in non-mixed
tier 11 DCHs will experience. Although
some of the meals served in a mixed tier
Il DCH will be eligible for the higher
reimbursement rates, others will not. If
the provider is constrained to not raise
fees to recoup the decreased
reimbursements for the non-low-income
families, the provider will experience a
net decrease in revenue. As discussed
above, the provider will likely respond
to this net decrease by either reducing
operating costs or absorbing the loss.
Reducing operating costs would affect
the low-income children in care.
However, FCS believes only 10 percent
of all DCHs will be mixed and that only
a portion of these mixed homes are in
competitive fee markets (where
providers are constrained to keep fees
down); under these conditions, few low-
income children would be affected.

b. Non-Competitive Markets.—In the
other child care market being
considered, where providers are not as
constrained to hold fees down,
providers will likely respond to the rate
decrease primarily through increased
fees. As suggested earlier in this section,
because tiering mainly affects non-low-
income families who will likely choose
to pay increased provider fees, this type
of market may be more common than
the competitive fee variety. In non-fee
competitive markets, families can
respond to increased fees by either
paying the higher fees, moving their
children to more affordable providers,
or dropping out of the labor force (fully
or in part) to care for their children.
Each choice has different costs for
families. In cases where the parents
elect not to move the child, the parents
will be assuming greater responsibility
for food costs than under the previous
system where the Federal Government
was performing that function (the intent
of Pub. L. 104-193). In the case where
the provider raises fees enough to
completely offset the reduced
reimbursements, fees could increase by
about $5.80 a week per child,
representing a 9 percent increase over
pre-tiering average fees.2 In the second
case, where the parents move a child to
achieve lower fees, the child may have

to break established relationships with
the current provider and other children
in care. The third alternative, dropping
out of the labor force, would
presumably occur rarely, as the raising
of fees will primarily affect higher
income families who will probably
choose to absorb the increase.

c. Effects of Tiering on Child Care
Choices.—Studies show that child care
regulations enforce practices beneficial
to childhood development,$ but the
preceding discussion on the
relationship between lower meal
reimbursements and higher fees implies
that under tiering the number of
families choosing sponsored, licensed
care may decrease. The 1976-80 NDCH
Study compared fees among unlicensed
providers; licensed but unsponsored
providers; and providers who are both
licensed and sponsored. The study
found that providers who are both
licensed and sponsored had the highest
fees. In the years since that study, fees
charged by licensed and sponsored
providers have decreased until equaling
the fees charged by licensed but
unsponsored providers.4 This equaling
of fees in licensed homes coincided
with the post-1978 rapid growth of
DCHs. CACFP reimbursements—-
available only to sponsored, licensed
homes—may have played a role in
bringing down fees charged by licensed,
sponsored providers to equal fees of
licensed, unsponsored providers, which
suggests that tiering’s lowering of
CACEFP rates may cause licensed,
sponsored fees to rise. Even if the post-
1978 decline in licensed, sponsored
provider fees is attributable to other
factors, it is likely (as discussed in the
Costs to Providers section) that
decreased CACFP reimbursements will
cause licensed, sponsored providers to
raise fees, at least in some markets,
which may shift children into more
affordable, possibly unlicensed homes.
Similarly, the decreased CACFP
reimbursements might cause some
currently licensed and sponsored
providers to consider moving out of
licensed care. Therefore, the possibility
that CACFP rates will no longer
encourage the placement of children in
licensed care is another cost that tiering
may bring to non-low-income children
and even some low-income children.

d. Intended Effect of Tiering.—AnN
important fact is that tiering almost
exclusively affects families with
incomes above 185 percent of the
Federal income poverty guidelines (non-
low-income), as intended by Pub. L.
104-193. The only low-income families
potentially affected by tiering will be
those with children in tier Il DCHs. This
presumably encompasses few families,
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as it is believed, as mentioned earlier,
that (1) only 10 percent of all DCHs will
be mixed (having both non-low-income
and documented low-income children
in care) and that only 30 percent of the
children in an average mixed DCH will
be low-income (see Tier Il Household
Income-Eligibility Determination
Burden under Costs to Sponsors); and
(2) that the clear majority of low-income
children will be in tier | DCHs.
Similarly, the providers affected by
tiering will presumably be all non-low-
income, since providers with incomes
below 185 percent of the Federal
income poverty guidelines are eligible
for Tier | status. The Federal income
poverty guidelines are designed to take
into account family size, so that a given
household will qualify for low-income
status at a lower income level than will
a household that has more children.

Although the reimbursement decrease
for tier Il DCHs is significant, the $41 a
week in CACFP reimbursements that the
average non-mixed tier Il DCH would
receive under tiering represents income
that would have to be completely or
nearly completely replaced by increases
in child care fees if the day care home
were to drop out of the CACFP
altogether; therefore, the
reimbursements available to tier 1| DCHs
are sufficient for most tier Il providers
to stay in the program and for new
providers to continue joining. These
reimbursements will continue to assist
providers with offering healthful,
nutritious meals to participating
children.

I11. Costs to Sponsors

The two tier structure will impose
several new administrative burdens on
organizations that sponsor DCHs,
including determining and documenting
which DCHs and children are entitled to
receive the higher set of reimbursement
rates; verifying the income of all
providers who qualify for tier | status
based on provider income; determining
which providers qualify for tier | based
on area-eligibility; and collecting and
reporting separate tier | and tier 1l meal,
enrollment, and provider counts and
other information on DCHs.

a. Tiering Determination Burden. All
sponsors will be responsible for
determining whether each of their DCHs
is tier | or Il. A sponsor can approve a
DCH for tier | status if the DCH is
located in a low-income area or the
provider is low-income. A low-income
area is defined as one in which the local
elementary school has at least one-half
of its enrollment approved for free or
reduced price NSLP lunches, or an area
in which at least one-half of the resident

children are low income, according to
the most recent census data.

The interim and final rules establish
procedures for acceptable uses of census
and school data when approving DCHs
for tier | on the basis of geographic
eligibility. The rules establish school
data as the preferred data source. FCS
prefers school data over census data
because, in most cases, school data is
more capable of accurately documenting
current household income levels in an
area. Because it is collected on an
annual basis, school enrollment data
more accurately measures current
economic conditions of the current
population, whereas significant changes
can occur to an area’s economic health
(e.g., local recession or new
employment opportunities) and the
income levels of an area’s population
(through demographic shifts) between
the times census data is collected. Since
it is more representative of current
income levels, establishing it as the
preferred data source is necessary for
consistency with the targeting goals of
Pub. L. 104-193, which states that
sponsors “‘shall use the most current
available data at the time of
determination,” where data refers to
elementary school data, census data,
and provider household income data.

Sponsors are to use school data to
approve a DCH for tier | by area
eligibility except when a school’s
attendance is primarily determined by
something other than geographic
proximity, which is true of most magnet
schools and most schools in districts
where substantial amounts of bussing
takes place. When attendance is drawn
in this manner, it almost always breaks
the link between the percentage of
enrollment approved for free or reduced
price meals and household income
levels in the school’s attendance area,
which makes school data inappropriate,
in such instances, for making area-based
tier | determinations. The final rule also
directs sponsors to use census data for
approving as tier | providers who reside
in areas not circumscribed by school
attendance areas. In all other efforts to
classify DCHs for tier | by area-
eligibility, sponsors must first use
school data. If school data is used, but
fails to support an area-based tier |
classification, sponsors may then
attempt to classify the DCH for tier |
using census data if the DCH is either
(1) circumscribed by a school
attendance area where the school’s free
and reduced price enrollment is at least
40 percent of total enrollment or (2)
circumscribed by a geographically large,
rural school attendance area. Except for
these two cases and situations where
free and reduced price enrollment data

does not reflect household income
levels in a school’s attendance area,
sponsors must first receive State agency
approval before using census data to
classify DCHs as tier | by area eligibility.
If a sponsor uses school data and
determines that a DCH is located in an
eligible enrollment area, but knows that
some segments of that enrollment area
are clearly non-needy—average income
levels are well above the criteria for free
and reduced price meals—then the
sponsor must consult census data to
determine whether the DCH operates in
an eligible segment of the enroliment
area before approving the DCH for tier

I based on school data (eligible segment:
census data show that at least 50
percent of the children live in
households at or below 185 percent of
the Federal income poverty guidelines).
DCHs located in clearly non-needy areas
within what are otherwise eligible
attendance areas are not eligible for tier
| via area eligibility.

FCS has attempted to establish
procedures for the use of area data that
meet the statutory requirements for low-
income area data but do not place
undue burden on sponsors and other
involved organizations. State NSLP
agencies will provide sponsors with
lists of all State elementary schools in
which at least 50 percent of enroliment
is approved for free or reduced price
meals (documented income below 185
percent of Federal income poverty
guidelines). In addition, State CACFP
agencies will provide sponsors with
tabulations of census block group data
showing the proportion of free or
reduced price eligible children (income
below 185 percent of Federal income
poverty guidelines) in each block group.
To determine attendance area
boundaries for these 50 percent schools,
sponsors may request attendance
boundary information from the school
districts, and school districts are
required by the final rule to furnish the
boundary information whenever
boundaries exist for the schools in
guestion. Sponsors must devise some
method to determine which of their
DCHs operate in eligible school
attendance areas. Sponsors could do
this by locating DCHs on a street map
that also shows boundaries of eligible
attendance areas; by telephoning the
school district and being told by a
school official whether a particular DCH
is located in an eligible attendance area;
by using geographic information
systems software to create electronic
street maps showing eligible attendance
areas and DCH locations; or by any
other means that allow a sponsor to
independently determine whether a
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DCH is located in an eligible attendance
area. Although school boundaries may
change during the 3 years of tier |
eligibility following a school-data based
tier | determination, and sponsors are to
use the most recent boundary
information when making
determinations for DCHs just entering
the CACFP and DCHs whose tier |
eligibility status is about to expire, the
final rule informs sponsors that in
general, area-eligibility re-
determinations should not be made
when attendance area boundaries
change during the 3 year eligibility
period following a school-based tier |
determination. Discouraging these re-
determinations reduces sponsors’
determination burdens and provides
school-area approved DCHs a greater
sense of predictability.

In the case of census data, sponsors
can readily obtain block group boundary
information from the U.S. census bureau
in hard copy or electronic format. The
methods that sponsors could use to
demonstrate a DCH is located in a
census-eligible block group are
analogous to the methods described for
school data. Census based
determinations are valid until more
recent census data becomes available.

A sponsor can also approve a DCH for
tier | status if the DCH provider can
demonstrate low-income status (i.e.,
income no more than 185 percent of the
Federal income poverty guidelines). If a
sponsor finds a provider to be low-
income, the sponsor must verify the
provider’s household income before
formally approving the DCH for tier |
status. Sponsors must annually re-
determine every Tier | eligibility
determination based on a provider’s
income. Because verification of this
kind is a non-trivial burden to sponsors,
it is expected that whenever possible
sponsors will approve providers for tier
I on the basis of area eligibility. Area
eligibility determinations offer sponsors
the added benefit of being valid for
three years when school data is used
and until more recent data is available
when census data is used, which would
not exceed ten years.

The verification that sponsors will
perform on income-approved tier |
providers consists of obtaining pay
stubs, tax returns, or some other form of
independent income documentation to
establish that the information provided
on providers’ tier | income applications
is accurate. This type of verification is
also known as “‘pricing-program”
verification. The interim and final rules
mandate this verification to protect the
government against providers’ financial
incentive to qualify for tier I; the average
tier | provider would receive 41 more

dollars a week in CACFP meal
reimbursements in 1998 than would the
average non-mixed tier Il provider (as
was explained in the Costs to Providers
section).

Collecting corroborating income
documentation from providers for tier |
income eligibility verifications
represents an increase over pre Pub. L.
104-193 CACFP DCH application
review requirements, which were
established by the Omnibus Budget
Reconciliation Act of 1981, Pub. L. 97—
35. Pub. L. 93-35 eliminated CACFP
DCH meal reimbursements for
providers’ own children in care, unless
a provider submits an application
demonstrating low-income status.
Sponsors are not required to obtain
supporting income information for these
applications and typically make
eligibility determinations based on the
application information alone. Under
the interim and final rules, providers
will submit two types of income
applications, which have different
sponsor verification requirements. The
first type will be submitted by providers
seeking to qualify for tier I, so that, if
approved for tier I, all meals served in
the applying provider’s home, including
those to the provider’s own children in
care, would be reimbursed at the higher
rates. The second type of application
would be submitted by providers
approved for tier | by area eligibility
seeking to claim meals served to their
own children in care. Pub. L. 104-193
does not supersede Pub. L. 97-35, so the
requirement that a DCH provider
demonstrate low-income status in order
to claim meals served to the provider’s
own children remains in effect. For
income applications for tier | status,
Pub. L. 104-193 requires that pricing
program verification (collection of
substantiating income documentation)
be performed. For applications from
area-approved tier | providers seeking to
claim meals served to their own
children, sponsors will continue to
approve these applications based on
application content alone, which entails
no new burden for sponsors.

Estimating sponsors’ tiering
determination burden requires first
estimating the percentage of DCHs that
are eligible for tier | based either on
provider’s household income or area-
eligibility. The analysis does this by first
estimating the percentage who are
eligible on the basis of provider
household income (and possibly also
eligible on the basis of area) and then
estimating the percentage of DCHs that
are eligible on the basis of area
exclusively. The ECCCS study, which
was completed after the interim rule
and analysis were published on January

7, 1997, finds that 38 percent of current
DCH providers have household incomes
low enough to be income eligible for tier
I. Empirical data on the percentage of
DCHs eligible for tier | on the basis of
area alone is unavailable, as was the
case for the interim rule. The figure
used in this analysis, 4 percent of all
DCHs, is comparable to the 6 percent
figure used in the interim analysis.

The final rule’s assumption that 4
percent of all DCHs are eligible for tier
| by area, but not by income, like the 6
percent assumption in the interim
analysis, is a consequence of the
constraints imposed by (1) the
percentage of meals reimbursed at the
higher rates that will be consumed by
documented low-income children in
mixed tier Il DCHs and (2) the
percentage of providers eligible for tier
I on the basis of income (and possibly
area too). Constraint number 1 is
considered first. The interim analysis
assumed that few DCHs would be mixed
tier 1l and, based on program
knowledge, chose 10 percent of all
DCHs as being mixed tier Il. The interim
analysis also assumed that 40 percent of
mixed tier Il DCHs’ enrollments would
be low-income. These two assumptions
implied that documented low-income
children in mixed tier || DCHs would
consume nearly 4 percent of all DCH
meals, which would all be reimbursed
at the higher rates. The final analysis
retains the 10 percent assumption, but
assumes that 30, not 40, percent of
mixed DCHs’ enrollments will be
documented low-income. The lowering
of this percentage reflects the ECCCS
finding that only 22 percent of the 1995
DCH enrollment is low-income, down
from the CCFP study finding that 30
percent of the 1986 DCH enrollment was
low-income. The preceding implies that
documented low-income children in
mixed tier Il DCHs will consume about
3 percent of all DCH meals, which will
all be reimbursed at the higher rates.

Having determined the contribution
made by documented low-income
children in mixed tier Il DCHSs to the
percentage of total DCH meals
reimbursed (and knowing they will be
reimbursed at the higher rates), and also
knowing the percentage of providers
who are income-eligible for tier |
(constraint number 2), the percentage of
area-eligible, non-income-eligible tier |
DCHs can be derived. The ECCCS
finding that 38 percent of DCH
providers are low income together with
the higher reimbursement meals
attributable to documented income-
eligible children in mixed tier Il DCHs
imply that 41 percent of all DCH meals
will be reimbursed at the higher rates.
The only other DCH meals that will be



9118

Federal Register/Vol. 63, No. 36/ Tuesday, February 24, 1998/Rules and Regulations

reimbursed at the higher rates are meals
served in area-eligibility approved tier |
DCHs with non-income-eligible. As
stated above, the interim analysis
assumed that 6 percent of all DCHs are
area-eligible for tier I, but not income
eligible. Given that the final rule
assumes a higher proportion of DCHs
will be income-eligible, the percentage
of DCHs assumed area-eligible, but not
income-eligible, has been reduced to 4
percent. Together with the income-
eligible tier | DCHs and the documented
low-income children in mixed tier Il
DCHs, the 4 percent implies that
sponsors will be approving 42 percent
of all DCHs for tier | and also that 45
percent of all DCH meals will be
reimbursed at the higher rates.

Thirty-eight percent out of the 42
percent of DCHs that are eligible for tier
I are eligible by income, but it is very
likely that a substantial proportion of
them (income-eligible) reside in low-
income areas, which would make them
area-eligible also. The burden of
conducting pricing program income
verifications on providers who apply for
tier | on the basis of income and the
interim rule’s requirement that
classifications based on providers’
household incomes be re-determined
annually will presumably cause
sponsors to approve DCHs for tier | on
the basis of area eligibility, rather than
income, whenever possible. It was
therefore assumed that one-half of the
income-eligible DCHs will be approved
for tier | on the basis of area eligibility
rather than income (19 percent of all
DCHs), which together with the 4
percent of tier | DCHSs that are only area-
eligible implies that 23 percent of all
DCHs will be approved for tier | by area
eligibility. The remaining one-half of
tier I income-eligible DCHs, 19 percent
of all DCHs, will be approved on the
basis of income.

The dynamic nature of the DCH
market will increase sponsors’ tiering
determination burdens. Data from the
CCFP Study indicates the DCH market
has an annual provider turnover rate of
approximately 20 percent.2 This
volatility will lead sponsors to make
more tiering determinations than would
be necessary for a stable DCH
population. See section e:
Quantification of New Burdens for
Sponsors for the quantification of
sponsors’ tiering determination burden.

b. Household Income-Eligibility
Determination Burden on Sponsors.
Meals served in tier || DCHs are
reimbursed at the lower set of
reimbursement rates. However, meals
served to low-income children in tier Il
DCHs are eligible to be reimbursed at
the higher set of rates, but sponsors

must first document these children’s
low-income status before the higher
rates can be claimed. The final rule
provides tier Il DCH providers who wish
to secure higher meal reimbursements
for low-income enrolled children
(making the DCHs “mixed” tier II) two
options for identifying them and
documenting their low-income status.
The interim and final rules direct
sponsors to conduct all aspect of
income-eligibility determinations and
prohibits DCH providers from taking
part, to protect the confidentiality of the
household income information.

One option gives DCHSs the
opportunity to identify a portion of
enrolled income-eligible children
without ever asking the children’s
households to provide income
information. Under this option,
sponsors use whatever documentation
they or their DCHSs providers have on
file that constitutes official evidence
that a child’s household participates in
or is subsidized by a State or Federal
benefits program with an income
eligibility limit at or below 185 percent
of the Federal income poverty
guidelines. The other option
supplements the preceding option’s
income determination activities with
income applications sent to households
of enrolled children. Under this option
sponsors distribute income applications
to households of the enrolled children
for whom the sponsor lacks official
evidence that the household participates
in an applicable Federal or State
benefits program. Tier || DCH providers
receive the higher set of meal
reimbursement rates for all meals served
to children from households that
complete the application, return it to the
sponsor, and demonstrate on it that the
household’s income is at or below 185
percent of the Federal income poverty
guidelines, as well as households for
which official evidence exists
documenting the households’ income
eligibility.

Sponsors must maintain supporting
documentation for all children
approved for the higher set of meal
reimbursement rates. At least annually,
sponsors must re-determine the
eligibility of all children previously
deemed income-eligible and also give
all children previously deemed not
income-eligible another opportunity to
demonstrate low-income status. For the
purposes of this analysis, it is assumed
that sponsors will meet the annual re-
determination requirement by cycling
through each of their mixed DCHs once
a year and making income-eligibility
determinations on all children currently
enrolled at that time. Sponsors must
also make income-eligibility

determinations for children who enter a
mixed tier Il DCH after the sponsor has
made its annual income-eligibility
determinations for that DCH. The
schedule that sponsors will use to
perform these latter income
determinations is determined by the
sponsor’s choice of meal claiming
system. Although it is providers who
decide whether the sponsor must make
income-eligibility determinations for
enrolled children, sponsors decide
which meal count system the sponsor
and all its DCHs will use. The meal
count system chosen determines the
schedule on which income-eligibility
determinations are made for children
who enter mixed DCHs after the annual
eligibility re-determination review has
occurred. Sponsors can choose between
an actual counts system and a
“simplified” counts version. Each of
these systems and its associated income-
eligibility determination schedule is
described below.

The final rule does not prescribe any
additional income eligibility
determination requirements, beyond
annual re-determinations, for sponsors
using an actual counts system. Rather,
the provider’s incentive structure under
this system will determine the income-
eligibility determination schedule used.
In this system, providers of mixed tier
Il DCHs must report the number of
meals served to each child by type and
identify each child by name. Sponsors
then use income-eligibility information
to determine which set of
reimbursements each child’s meals are
entitled to, with meals served to
documented income-eligible children
entitled to reimbursement at the higher
rates. With reimbursements being
determined on a per-child basis in
actual meal count systems, providers of
mixed tier |1 DCHs have the incentive to
maximize the number of documented
income-eligible children in their care. A
provider can do this by directing its
sponsor to make an eligibility
determination on each new child upon
the child’s entering the provider’s DCH.
Assuming that most providers in actual
count systems will behave in this
manner, sponsors in these systems will
be making income-eligibility
determinations on an irregular, ongoing
basis.

The final rule prescribes the income-
eligibility determination schedule that
sponsors employing simplified counting
must use to determine the income-
eligibility of children who enter mixed
tier 11 DCHs outside the sponsor’s
annual income-eligibility determination
cycle. The schedule requires that at least
semi-annually, sponsors make income-
eligibility determinations on all
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children who enter a mixed DCH in the
prior 6 months. Given that sponsors are
already required to annually re-
determine eligibility, sponsors using a
simplified counting system will likely
perform income-eligibility
determinations twice a year: annual re-
determinations at the beginning of the
year and a second determination at mid-
year for those children who entered a
mixed DCH sometime in the preceding
6 months.

The two meal count systems will
require sponsors to make near equal
numbers of eligibility determinations;
the burdens are expected to be equal.
See section e: Quantification of Burdens
for the burden estimates.

c. Data Collection and Reporting
Burden for Sponsors. Tiering will place
several new reporting requirements on
sponsors. Sponsors will now have to
annually collect and report to their State
CACFP agency separate enrollment
counts for tier | and tier Il DCHs and an
enrollment count for documented
income-eligible children in mixed tier Il
DCHs (those DCHs serving at least one
documented low-income child).
Sponsors must also annually report the
number of tier | and tier Il DCHs they
sponsor, as well as other information
about their DCHs. Finally, in the
management plan that every sponsor
submits to its CACFP State agency, the
sponsor will now have to include a
description of how it will make DCH
tiering determinations.

d. Sponsor Meal Claiming Burden.
Under tiering, sponsors will have new
burdens related to meal counting and
claiming. Before tiering, sponsors were
only required to claim meals by meal
type (breakfasts, lunches, suppers, and
supplements). Under tiering, sponsors
will have to claim meals both by
reimbursement category (higher/lower
set of rates) and, within each category,
by meal type. The claiming of meals
served in tier | and non-mixed tier Il
DCHSs remains straightforward. It simply
entails separating claims submitted by
tier | and non-mixed tier Il DCHs, which
amounts to categorizing the meals, and
then, within each category, summing
meal counts by type. In contrast,
claiming for mixed DCHs requires that
for each mixed DCH sponsors split out
the meals by reimbursement category,
which will typically be a more time
consuming process than claiming for
non-mixed DCHs. After the meals from

mixed DCHs are separated by category,
the meals are summed within each
category by meal type. The method that
sponsors use to split out mixed tier Il
DCH claims depends on whether the
sponsor is using an actual or simplified
meal counting system, as described
below.

As previously noted, in an actual
count system, mixed tier Il DCHSs record
the number of meals served to each
attending enrolled child, by meal type,
and provide the sponsor with a claim
that lists the meals served to each child
by type and identifies each child by
name. In such a system, the sponsor
splits the meals into reimbursement
categories by determining the
appropriate reimbursement category for
each child’s meals based on the child’s
income eligibility status—-the reason
each child is identified by name. In
contrast, in a simplified count system,
the sponsor splits the counts into the
two reimbursement categories by
applying either blended rates or
claiming percentages to the provider’s
aggregated counts (both blended rates
and claiming percentages produce
identical fiscal claims). In the case of
claiming percentages, a sponsor
computes, for each DCH, the number of
meals of each type entitled to the higher
reimbursements by multiplying the total
number of meals claimed of that type by
the proportion of children in that DCH
who have been determined income-
eligible (the remaining meals are
reimbursed at the lower set of rates).
The procedure for blended rates is
essentially the same. In simplified count
systems, the semi-annual collection of
income information described in section
b: Household Income-Eligibility
Determination Burden is used to update
the claiming percentages/blended rates
for each DCH at least every six months.
The updated claiming percentages/
blended rates reflect the proportion of
income eligible children in the DCH.

Simplified counting is less
burdensome to sponsors than an actual
count system. Actual counts require the
sponsor to compare the provider’s meal
claim against a list of the DCH’s income-
eligible children to identify which
children’s meals are entitled to the
higher rate. The sponsor then groups
meals by reimbursement category and
finally, sums by type within each
category to produce an aggregated count
of meals by category and by type. In

contrast, to reach the same result in a
simplified system, the sponsor need
only multiply the aggregate meal counts
by the DCH’s claiming percentages/
blended rates. Because of the relative
ease of meal claiming in a simplified
counts system, it is expected that only
5 percent of all sponsors will opt for
actual counts and that all will be small
sponsors (serving no more than 50
DCHs). In response to the interim rule,
several commenters mentioned that
some State agencies already require
their DCHs to operate actual count
systems and suggested that sponsors in
these States were constrained to opt for
an actual count system. This is not
completely accurate. The final rule
prohibits States from mandating which
meal count systems sponsors use, but at
the same time does not infringe on
States right to establish additional
recordkeeping requirements for their
sponsors and DCHSs, provided those
requirements do not conflict with
Federal regulations. Even if a State
requires its DCHs to maintain actual
counts, a DCH’s sponsor is not
compelled to opt for an actual counts
system; the sponsor could still chose a
simplified count system. In this scenario
the sponsor would either direct its
DCHs to report meals by type and to
retain the actual count records at the
DCH, or allow the DCHs to submit their
actual count records, in which case the
sponsor, when preparing its claim,
would simply disregard all information
except meal totals by type.

e. Quantification of New Burdens for
Sponsors. To quantify the effects of this
interim rule on sponsors, the 194,000
DCHs 3 were distributed across the 1,200
DCH sponsors 3 according to previous
studies of the CACFP, and current DCH
program data. Doing this enables the
scaling of burden estimates according to
sponsor size (the number of DCHs a
sponsor serves), which produces more
precise burden estimates. The first step
in creating this structure, was dividing
the approximately 1,200 current
sponsors into three groups, as shown in
table 5: (1) Small sponsors which serve
no more than 50 DCHs, on average about
32 DCHis; (2) medium sponsors which
serve between 51 and 300 DCHs, on
average about 220; (3) large sponsors
which serve more than 300 DCHs, on
average about 420.23
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Table 5

Sponsor Characteristics

Sponsor Size

Sponsor

Characteristics Small Medium Large
% of all Sponsors 50 % 30 % 20 %
% of all DCHs Served 10 % 41 % 49 %
Average Number of

DCHs Served per 32 220 420
Sponsor

Number of Sponsors

(Total = 1,200) in 612 360 228

Category

Based on these definitions, 50 percent
of all sponsors are small in size and
account for 10 percent of all DCHs; 30
percent are of medium size and account
for 41 percent of all DCHs; and 20
percent are large and account for 49

percent of all DCHs.23 Next, based on
DCH providers’ and enrolled children’s
income data, from ECCCS and other
assumptions discussed above under
Tiering Determination Burden, it was
estimated that 42 percent of all DCHs

will be approved for tier I; 48 percent
will be tier Il, and 10 percent will be
mixed tier II, as shown in table 6.
Finally, it was assumed that 30 percent
of sponsors will serve at least one mixed
tier |1 DCH.

Table 6
DCH Characteristics

DCH Type Percent of All DCHs
Tier I 42 %

Area Eligible Only 4%

Income Eligible, 38 %

Possibly Area Eligible®

Approved by Area 23%

Approved by Income 19 %
Tier II 58 %

Mixed 10 %

Non-Mixed 48 %

* Analysis assumes that more than one-half of all income eligible
providers are also area eligible.

The estimates for new sponsor burden
are presented in table 7. Shown are
estimates for the annual burden hours
imposed on each sponsor category, and
the percentage of sponsors affected
within each sponsor category. Of the
listed burdens, only Meal Claiming

recurs periodically (monthly). The other
burdens occur only once or twice a year
(with the exception of household
income determinations in an actual
meal count system, but the number of
sponsors involved is minimal, 5 percent
of total, i.e., 60). The estimates make the

assumption that economies of scale are
realized only for Meal Claiming
burdens, where the recurring nature of
the burden would presumably give
larger sponsors sufficient incentive to
establish efficient meal claiming
systems.
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Table 7
Estimated Annual Sponsor Burden from Two Tier DCH System
Estimated Annual Sponsor Burden Estimated Percent of Sponsors
by Sponsor Size (Hours) Affected in Each Size Category
Burden Small Medium Large Small Medium Large
Tiering Determinations
1.Low Income
Providers 16 Hrs. 108 Hrs. 179 Hrs. 100% 100% 100%
(Includes
Verification)
2. Area Eligibility 6 Hrs. 43 Hrs. 72 Hirs. 100% 100% 100%
Tier II Household
Income-Eligibility 12 Hrs. 55 Hirs. 110 Hrs. 20% 43% 37%
Determinations
Data Collection and
Reporting® 4 Hrs. 15 Hrs. 28 Hrs. 100% 100% 100%
Meal Claiming
1. Actual Counts
System (with mixed 23 Hirs. N/A® N/A® 10% N/A® N/A®
tier I1 DCHs)
2. Simplified Counts
System (with mixed 11 Hrs. 51 Hrs. 76 Hrs. 10% 43% 37%
tier I DCHs)
3.No Mixed Tier II
DCHs 6 Hrs. 25 Hrs. 38 Hrs. 80% 57% 63%

Includes tier I, tier 11, and tier I low-income enrollment counts; tier I and tier Il DCH counts; and description of tiering
determination method in sponsor management plan.
® Due to the burden associated with actual meal counts systems, it is expected that only small sponsors will choose actual counts.

The tiering determinations burden
estimates were calculated using data
from ECCCS, which indicate that 38
percent of all DCHs are income-eligible
for tier I; the assumption that 4 percent
of all DCH providers are non-low-
income, but area-eligible for tier I; and
the assumption that sponsors will
choose to approve tier | income-eligible
providers on the basis of area eligibility
whenever possible. Thus, it is assumed
that 23 percent of all DCH providers
(one-half of the 38 percent who are
income eligible plus the 4 percent who
are only area eligible) will be approved
for tier | using area eligibility
information, while the remaining tier |
eligible DCHSs (19 percent) will be
approved using provider income
information. For the burden estimate,
these percentages were assumed to hold
for the average sponsor in each sponsor
category so that, for example, the
average small sponsor (serving 32 DCHs)
with its 14.4 tier | homes would approve
7.9 of the 14.4 on the basis of area
eligibility (14.4 * 23%/42%) and the
remaining 6.5 DCHSs on the basis of the
provider’s income (14.4 * 19%/42%).
The estimates incorporate the dynamic
nature of the DCH market, which has an

annual provider turnover rate of
approximately 20 percent.2 This
volatility will require sponsors to make
more tiering determinations than would
be necessary for a stable DCH
population. Finally, the estimates for
area eligibility assume that sponsors
identify income-eligible DCHs using
sponsors’ preexisting knowledge of
economic conditions in areas where
DCHs reside and that sponsors are
thereby able to easily identify DCHs
lying far outside all income-eligible
areas. This approach would allow
sponsors to focus their efforts on DCHs
with reasonable probabilities of
qualifying for tier | by area eligibility.
This analysis assumes such an approach
will be taken and that the average
sponsor will consider 3 homes for low-
income area eligibility for every 2 it
finds eligible and approves.

The tier 1l household income-
eligibility determinations estimates were
calculated by estimating the income-
eligibility burden associated with the
average DCH and then, for sponsors
serving mixed tier |1 DCHs, multiplying
that figure by the average number of
DCHs administered by sponsors in each
of the three size categories.23 The

number of children in care in an average
DCH was used as the starting point for
estimating the per-DCH burden.® This
figure was then inflated to account for
the fact that on average, there is a 30
percent turnover of children every 6
months in the average day care home.8
This inflated figure represents the
number of children whose households
could potentially submit an application
over a year’s time. It is assumed that
one-half of households would submit an
application, and that of these
households, one-third will be
documented income eligible through
official evidence possessed by the
sponsor or provider, without having to
submit the application. There is a clear
financial incentive for providers to
encourage their low-income families to
submit income information to sponsors.
This incentive and providers’ close
relationships with parents suggest that
providers will attempt to persuade
parents to provide the income
information and achieve a high response
rate.

The data collection and reporting
burden was calculated assuming that
the average sponsor will spend about 12
hours complying with the new
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requirements in this area, with 10 of
these hours for the new data related
requirements and the remaining 2 for
the requirement that each sponsor now
provide a description of its plan for
making DCH tiering determinations in
its management plan. The 12 hour
burden implies annual burdens of 4, 15,
and 28 hours for small, medium, and
large sponsors, respectively. These
estimates are consistent with this
burden being an expansion on the
current CACFP requirement that
sponsors report quarterly the number of
DCHs served and the DCHSs’ enrollment
and submit annually a sponsor
management plan.

The meal claiming burden was
calculated assuming that the monthly
burden resulting from the new meal
claiming requirements will be 2 hours
for the average sponsor. This weighted
average implies a burden that increases

with sponsor size and the number of
mixed tier Il DCHs being served. The
estimates shown in table 7 make the
assumption that an actual counts system
will impose twice the meal claiming
burden of a simplified counts system
due to the relative difficulty that
sponsors using actual counts are
expected to have in producing meal
claims broken down by reimbursement
category and meal type (relative to the
effort required under a simplified
counts system). The estimates further
assume that among sponsors using a
simplified count system, the average
meal claiming burden for sponsors
without any mixed DCHSs will be about
one-half the average burden for sponsors
serving mixed DCHs. This assumption is
consistent with the lower level of effort
required to process meal claims from
non-mixed DCHs. In addition, as
described above, the estimates assume

economies of scale so that the burdens
are not directly proportional to the
number of DCHSs a sponsor serves.

Table 8 translates the burdens
displayed in table 7 into fiscal costs.
The fiscal costs were produced by
assuming that the weighted average pay
rates for employees responsible for
performing the new sponsor burdens is
$15.00 per hour.® The table implies that
the annual increase in administrative
costs due to tiering, for the average
small, medium, and large sponsor, are
about $600, $3,400, and $5,600 (in 1997
dollars), respectively. These costs
represent about one percent of the total
annual administrative payments the
average small, medium, and large
sponsor would receive from USDA (in
1997 dollars): $29 thousand, $158
thousand, and $266 thousand,
respectively.
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Table 8¢

Estimated Annual Sponsor Fiscal Cost from Two Tier DCH System

Estimated Annual Sponsor Fiscal Estimated Percent of Sponsors
Cost by Sponsor Size (In 1997 Affected in Each Size Category
Dollars)
Burden Small Medium Large Small Medium Large
Tiering Determinations
1.Low Income
Providers $240 $1,620 $2,685 100% 100% 100%
(Includes
Verification)
2. Area Eligibility $90 $645 $1,080 100% 100% 100%
Tier 11 Household
Income-Eligibility $180 $825 $1,650 20% 43% 37%
Determinations
Data Collection and
Reporting® $60 $225 $420 100% 100% 100%
Meal Claiming
1. Actual Counts
System (with mixed $345 N/A® N/A® 10% N/A® N/A®
tier II DCHs)
2. Simplified Counts
System (with mixed $165 $765 $1,140 10% 43% 37%
tier II DCHs)
3.No Mixed Tier II
DCHs $90 $375 $570 80% 57% 63%
Weighted Average Cost $549 $3,387 $5,576 —_ —_
Average USDA
Administrative $28,800  $158,400 $266,400 —_— —_— _
Payments, Annual
Wght. Avg. Cost as % 2.0% 2.1% 2.1% _ —_ —_
of Admin. Payments

2 Includes tier I, tier 11, and tier II low-income enrollment counts; tier I and tier I DCH counts; and description of tiering
determination method in sponsor management plan.
® Due to the burden associated with actual meal counts systems, it is expected that only small sponsors will choose actual counts.

¢ The sponsor costs shown in table 8 equal the burden hours in table 7 multiplied by a wage rate of $15.00/hour, as described in th:

text.

4 The wage rate of $15.00/hour responds to comments on interim rule and is about twice the rate used in the interim analysis. See
section 6 for complete explanation. This change approximately doubles the figures relative to the interim analysis.

IV. Costs to CACFP State Agencies

The costs to CACFP State agencies
consist of their being required to
provide sponsors with low-income area
eligibility data; increased requirements
for sponsor reviews, particularly
auditing sponsors’ documentation for
approved income-eligible children; and
State agencies’ obligation to provide
sponsors with technical assistance. In
terms of area eligibility data, State
agencies will be responsible for
providing (1) census data identifying all
State census blocks where at least 50
percent of the children are from low-
income households and (2) an annually

updated list of all State elementary
schools that have more than 50 percent
of their enrollment certified to receive
free or reduced-price lunches under the
NSLP. The agencies’ other responsibility
relating to area eligibility data is
deciding when to authorize sponsors to
use census data to make area eligibility
based tier | classifications. The final rule
states that when sponsors make area-
based tier | classifications, they must
first attempt to make the classification
using school data, except when school
enrollment patterns are not based on
geographical proximity, in which case
sponsors must make area-eligibility

determinations using census data. If a
home does not qualify for tier | based on
school data and a sponsor wishes to use
census data, the sponsor must first
receive approval from the State agency,
unless the attendance area-bounding the
DCH belongs to a school with at least 40
percent of its enrollment approved for
free or reduced price meals or a school
with a geographically large rural
attendance area. In these two special
cases, sponsors may approve DCHs for
tier | through census data if the school
data does not support such a
classification, otherwise sponsors must
first receive approval from their State
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agency before using census data to
approve a DCH for tier I.

For the average State CACFP agency,
it is estimated that the obligation to
provide sponsors with elementary
school data annually and census data as
it becomes available represents an
average annual burden of 25 hours,
which assumes each instance of data
transmittal and subsequent follow-up
takes 1 hour. This estimated burden is
equivalent to $450, which assumes a
wage rate of $18 per hour, which is
based on information in States’ plans for
State Administrative Expense funds and
FCS-conducted State Management
Evaluations.

Tiering will also increase State
agencies’ sponsor review requirements.
The final rule requires that as part of
their sponsor reviews, State agencies
review the documentation sponsors
used to deem children in tier Il DCHs
income-eligible as well as the
documentation sponsors used to
approve providers for tier | on the basis
of income. State agencies are
responsible for ensuring that application
forms are completed correctly; that the
stated income on each falls below 185
percent of the Federal income poverty
guidelines; that proffered
documentation of participation in a
Federal or State benefits program
represents “‘official evidence” of
participation in a qualifying program;
and that the incomes of income-
approved tier | providers were properly
verified. State agencies are given the
option of performing ““pricing program”
verifications on all income
documentation, but it is expected that
very few will do so because of the
significant time required to conduct
such verifications. The agencies are also
responsible for ensuring that sponsors
used the most current data available for
making area eligibility determinations,
but are not required to independently
verify the determinations. For the
average State CACFP agency, it is
estimated that performing these reviews
amounts to an annual burden of 63
hours, with some States expending
much less than this amount and others
much more, depending on the size and
number of sponsors in the State. This
estimated burden is equivalent to
$1,134, which assumes a wage rate of
$18 per hour.

State CACFP agencies will likely see
an appreciable increase in their training
and technical assistance burden as the
transition to the new two tier system is
made. Under the new system, State
agencies will have to provide new
guidance and training on all new
aspects of CACFP introduced by tiering,
for example, DCH tiering

determinations, new meal counting and
claiming procedures, and new data
reporting requirements. This burden
will likely persist for the first several
years the new system is in place. It is
believed that the new training and
technical assistance burdens represents
about 10-20 hours of new burden per
sponsor per year for a State agency. For
the average State, this implies an annual
burden of between 230 and 460 hours
(between $4,140 and $8,280) for the first
several years of tiering and presumably
abating thereafter. The Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (Pub. L. 104—
193) provides some funds to help State
CACFP agencies make the transition. It
directs the Secretary of Agriculture to
set aside $5 million of fiscal year 1997
CACFP funds for one-time grants to
State CACFP agencies. These grants
must be used to aid States, sponsors,
and DCHs with making the transition to
the new system. Pub. L. 104-193 allows
each of the 54 State agencies to retain
up to 30 percent of its total grant for
State agency use. If all States agencies
retained the maximum allowable, a total
of approximately $1.5 million would be
retained at the State level, with the
remaining $3.5 million going to DCHs
and their sponsors.

The interim rule added a new
requirement to the management plans
that sponsors must submit annually.
Now, each sponsor must describe the
approach it will use to make DCH
tiering determinations. Reviewing this
component of the plan will presumably
place minimal additional burden on the
State agency.

There is the potential that in some
States the decreased CACFP
reimbursements will lead to an increase
in the State-wide average fee charged by
providers. This increase may have the
effect of increasing State expenditures
for subsidized child care, as a State’s
subsidized care payments are often
based on the average fee that providers
in the State are charging. Being unable
to predict a numerical value for the
effect the reimbursement rate cut will
have on provider fees, as discussed
previously under Costs to Providers,
quantifying this potential cost to States
is precluded. Neither the final nor the
interim rule directs States to increase
payments for subsidized child care.

V. Costs to NSLP State Agencies and
NSLP School Food Authorities

Under Pub. L. 104-193, State NSLP
agencies are required to annually
provide a list of all State elementary
schools in which at least 50 percent of
the enrollment is certified to receive free
or reduced-price NSLP lunches.

However, these agencies do not
currently collect school-level
information. NSLP School Food
Authorities (SFASs), which are generally
school districts, are the only entities
other than the schools that collect this
data. SFAs are also more able than
schools to provide the data to the NSLP
State agency. The interim and final rules
accommodates this situation by
directing SFASs to inform their State
NSLP agency of the elementary schools
that have at least 50 percent of their
enrollment certified to receive free or
reduced-price NSLP lunches. It is
estimated 10 that roughly 5,000 SFAs
will contain the approximately 11,000
elementary schools meeting this
criterion, and that the annual average
reporting burden on an SFA will be
roughly 1.5 hours ($12). The NSLP State
agencies will receive the lists of
elementary schools from their SFAs,
compile and presumably do basic error
checking on them, and pass the
compiled listings on to the State CACFP
agencies. It is estimated that the average
NSLP State agency burden associated
with this work will be 2.5 hours ($45)
annually, using State CACFP agency
wage assumptions.

The final rule also requires SFASs to
provide sponsors with attendance area
boundary information for elementary
schools where at least 50 percent of the
enrollment is certified eligible for free or
reduced price meals. The requirement
applies only to schools with defined
attendance areas, which excludes
magnet schools and all other schools in
which attendance is not determined by
geographic proximity. It is assumed
that, on average, each of the roughly
5,000 SFAs with at least one elementary
school having at least 50 percent of its
enrollment approved for free or reduced
price meals will receive 2 requests
annually for attendance area boundary
information and that the average time to
meet each request will be 2 hours, for
an annual burden of 4 hours per SFA
($60, using the table 8 wage
assumptions).

Comparison of Costs and Benefits

The analysis presented here finds that
the DCH tiering structure established by
Pub. L. 104-193 and promulgated by the
interim and final rules will partially
accomplish its objective of targeting
Federal child care benefits to low-
income children. This targeting will
save a projected $1.7 billion in Federal
tax revenues over the next 6 years (fiscal
years 1997-2002). Non-low-income
providers (tier Il DCHs providers) and
non-low-income families with children
in tier Il DCHs will bear most of the
costs resulting from the Federal
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government’s $1.7 billion savings. Non-
low-income households served by tier |
DCHs will be unaffected by tiering. It is
possible that some low-income families
with children in tier I DCHs may bear
some of the costs, but States may offset
them by opting to increase child care
subsidies. The analysis further finds
that while targeting will place new
administrative burdens on sponsors,
State CACFP and NSLP agencies, and
NSLP school food authorities, these
burdens are relatively modest.

7. Requirements for Regulatory
Analyses, as Established by Regulatory
Flexibility Act

The Regulatory Flexibility Act (Pub.
L. 96-354) establishes requirements for
analyses of regulatory actions that are
expected to have a significant economic
impact on a substantial number of small
entities. Public Law 96-354 was enacted
at the urging of small businesses after
repeated claims that uniform
application of regulations regardless of
business size was disproportionately
damaging to small entities. It is
expected that this rule will have an
economically significant impact on tier
Il DCH providers due to the large
decrease in reimbursement rates for
meals served in those DCHSs. This rule
will also affect sponsoring
organizations, considered to be “small
organizations’ by Public Law 96-354,
although the economic impact on them
is expected to be much less than the
effect for DCHs.

The specific effects for sponsors and
tier Il providers were discussed under
the Costs to Providers and Costs to
Sponsors sections under the Cost/
Benefit Assessment of Economic and
Other Effects. The interim and final
rules implement, to comply with statute
and to meet the statutory intent of
targeting benefits, the programmatic
changes mandated by the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (Public Law
104-193). The rule’s only economically
significant impact is the decreased meal
reimbursements for meals served in tier
Il DCHs. The Food and Consumer
Service (FCS) cannot mitigate this effect
other than by making targeting less
accurate, which would be contrary to
the spirit of Pub. L. 104-193. The only
other class of small entities affected by
this regulatory action is sponsors. The
final analysis finds that the costs
sponsors will incur in meeting the new
program requirements established by
the interim and final rules will be about
two percent of the payments each
sponsor receives from FCS for operating
the CACFP in its DCHs. This implies
that the rules’ economic impact on

sponsors is generally not significant and
that in the few areas where FCS had
discretion, its choices strike an
appropriate balance between adhering
to Public Law 104-193’s intent to target
benefits and making realistic demands
of sponsors.

Public Law 96-354 mandates that the
analyses contain ‘‘a summary of the
significant issues raised by the public
comments in response to the initial
regulatory flexibility analysis, a
summary of the assessment of the
agency of such issues, and a statement
of any changes made in the proposed
(final) rule as a result of such
comments.” Six commenters addressed
the interim analysis. The preponderance
of their comments fall into four
categories: They think the assumption
that 10 percent of all DCHs will be
mixed tier Il is too low; they disagree
with the conclusion that the total new
costs imposed on sponsors by tiering
will be less than one percent of the
administrative funds the sponsors are
paid in a year by FCS; they disagree
with the description of tier Il providers’
likely responses to lower rates and the
ramifications of those actions; and they
disagree with the assumption that only
small sponsors will use actual meal
count systems. These areas, plus
comments falling outside them, are
considered in turn below.

Five commenters said the analysis
underestimated the number of mixed
tier 1l DCHs, basing their assertions on
their own experience as DCH sponsors.
They said the underestimation led FCS
to underestimate sponsor burdens
associated with mixed tier || DCHs. FCS
has previously stated that there are no
data on which to base an estimate of the
percent of DCHs nationwide that will be
mixed tier Il. FCS does not believe it is
appropriate to alter its assumption
based on a very limited number of
commenters whose own experience in
particular geographic areas suggest that
the 10 percent mixed tier Il assumption
is too low and who did not substantiate
their claims with empirical data. It is
possible that those whose experience is
most at odds with the analysis would be
the most motivated to submit comments
expressing their disagreement, and that
the experiences of other sponsors might
suggest that the 10 percent assumption
is either generally appropriate or too
high. FCS recognizes that effective
program administration requires
empirical data on the number of mixed
tier Il DCHSs and is currently working
with the States to obtain that data.

Four commenters indicated the
analysis underestimated the total costs
of tiering imposed on sponsors; the
interim analysis found that total new

costs would be approximately 1 percent
of the total administrative payments
sponsors receive from FCS during a
year. The 1 percent figure is the sum of
several new costs imposed by tiering.
FCS divided the new burdens/costs
imposed on sponsors into four
categories. For each category, FCS
estimated to the best of its ability—
using study data, program data, and
program knowledge—the burdens/costs
which that category of new burdens/
costs would impose on sponsors. After
these estimates were completed, FCS
decided the new burdens needed to be
compared to some metric to assess the
relative magnitude of the total new
burden. It was decided to compare the
sum of the new burdens to total annual
administrative payments made to
sponsors, which produced the 1 percent
figure contended by the commenters.
FCS did not assume the new burdens
would amount to 1 percent, rather the
1 percent was the mere summation of
several calculations, each to estimate
the new burdens/costs in a particular
category. Since commenters asserted
that 1 percent is too low, without being
more specific as to what aspects of the
intermediate calculations (burden
calculations) are perceived to be
deficient, FCS has decided to retain the
burden estimation procedures used in
the interim analysis. FCS did re-
consider the wage rate used for
employees of DCH sponsors. Data
obtained from sponsors © suggest that
the $8 hourly rate used in the interim
analysis is too low, and that an hourly
rate of $15 is more appropriate, which
is used in this analysis.

Three commenters were dissatisfied
with the discussion of how tier 1l
providers may respond to the lower
reimbursement rates and the
consequences of their response. One
commenter argued that the analysis was
wrong in saying that tier Il providers
may decrease expenditure on ‘‘non-
essentials’, such as books and games,
because these items are essential for
childhood development. FCS was not
making an evaluative statement on the
materials necessary for providing a
developmentally appropriate child care
environment, but rather suggesting that
some providers may view such items as
non-essential in order to cut costs and
stay in operation. The same commenter
argued that tier Il providers are not
capable of absorbing a decrease in meal
reimbursement rates. FCS agrees that
there would be little profit left if the
provider absorbed the total loss;
however, some providers whose income
is not limited to child care may be in a
position to absorb a rate cut and may



9126

Federal Register/Vol. 63, No. 36/ Tuesday, February 24, 1998/Rules and Regulations

choose to do so. Finally both
commenters took issue with the
statement that healthier food could be
obtained for less money. The
commenters appear to have
misinterpreted a statement in the
analysis which said that with decreased
tier 11 meal reimbursements, providers
may choose to buy lower quality food
whereby the nutritional quality of the
provider’s meals would suffer, but that
it is also possible for a provider to
change the types of foods purchased and
buy foods that are less expensive and of
a higher nutritional quality than the
more expensive foods purchased
previously. The comments interpreted
the statement as saying meals of higher
nutritional quality can be obtained by
purchasing cheaper, lower-quality
foods. Rather, FCS believes that higher
meal cost does not always result in more
nutritious meals.

Two commenters expressed their
belief that the interim rule is incorrect
in assuming that only small sponsors
will choose actual meal count systems
because some States require sponsors to
collect actual meal counts from DCHs.
Under the interim and final rules, States
may require that DCHs keep actual
counts and may require that DCHs
provide these counts to their sponsors,
but States are prohibited from directing
their sponsors to use an actual counts
system, which means States cannot
direct their sponsors to calculate
reimbursement amounts according to
DCHs’ actual meal count records and
the documented income-eligibility
status of each enrolled child. If a
sponsor chooses a simplified count
system and is in a State that requires
DCHs to submit actual counts to their
sponsors, the sponsor would calculate
mixed tier || DCH reimbursements by
applying either claiming percentages or
blended rates to meal count totals by
meal type. FCS has no evidence that an
appreciable number of medium and
large sponsors would choose to self-
impose the additional burden associated
with actual counts when, compared
with simplified count systems, actual
counts do not reduce the probability of
sponsors making reimbursement
calculation errors; do not produce, over
time, higher payments to DCHs; and do
not allow providers to calculate the
reimbursement they are due with any
greater accuracy. Therefore, this
analysis retains the interim analysis’s
assumption that an insignificant number
of medium and large sponsors will opt
for an actual meal count system.

In response to the six comments
received on the initial regulatory
flexibility analysis, FCS has made no
changes to the final rule. However, FCS

has made changes to the analysis in
response to public comment, including
changing the labor wage rate
assumptions used to calculate the costs
associated with the new sponsor
burdens. Furthermore, FCS recognizes
the need to obtain empirical data on the
number of mixed tier Il DCHs in
operation and on the characteristics of
sponsors using actual counts systems.

The Pub. L. 96—-354 also requires that
the final analysis estimate the types of
professional skills necessary to meet the
final and interim rules’ reporting and
record keeping requirements. The new
reporting and record keeping required
by this rule require no skills beyond
those necessary for current program
reporting and record keeping
requirements.

Pub. L. 96-354 further requires that
analyses describe the steps taken by the
promulgating agency to minimize the
economic impact on small entities.
Specifically, the ““analysis shall also
contain a description of the steps the
agency has taken to minimize the
significant economic impact on small
entities consistent with the stated
objectives of applicable statutes.” There
are no significant alternatives available
to FCS that both (1) accomplish the
stated objectives of Pub. L. 104-193 and
(2) minimize any significant economic
impact on small entities. FCS has
attempted to adapt the rules based on
comments received in response to the
interim rule. Changes made by the final
rule to the interim, in response to
comments, were described in the
section title Summary of Changes to
Interim Analysis. All three reduce
burdens; two reduce burdens on DCH
sponsors, and the third reduces burdens
for State CACFP agencies. All three
changes should make the two tier
system easier to implement and
administer. In addition, the preamble to
the final rule provides an in-depth
discussion of how the final rule reflects
the comments received on the interim
rule.
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ACTION: Final rule.

SUMMARY: This final rule adopts with a
modification the interim rule published
in the Federal Register (62 FR 15599) on
April 2, 1997. The interim rule provided
for special combinations of flue-cured
tobacco allotments and quotas on
participating and nonparticipating farms
with “production flexibility contracts”
(PFC) under the Agricultural Market
Transition Act of 1996 (AMTA) and for,
burley tobacco, an exemption to
dropping the quota on divided farms
with less than 1,000 pounds if the farm
meets the requirements for a farm
combination. After further review of the
rule and the comments, the regulations
adopted in the interim rule have been
modified to allow for other transfers of
tobacco quota, for all tobacco types,
between farms with the same owner in
cases where a farm combination could
otherwise be used to produce the
desired result but is not available, as a
practical matter, because of restrictions
under the PFC program administered by
the Department. The amended
provisions permit such transfers to be
approved without regard to restrictions
for purchased quota that apply to
transfers by lease or sale. Also, the
interim rule has been modified to
permit the agency to modify non-
statutory deadlines for transfers and
other requirements when special
circumstances warrant such action.

EFFECTIVE DATE: February 24, 1998.

FOR FURTHER INFORMATION CONTACT: Joe
Lewis Jr., Tobacco Branch, Tobacco and
Peanuts Division, USDA, FSA, STOP
0514, 1400 Independence Avenue, SW.,
Washington, DC 20250-0514, telephone
202—-720-0795.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
not significant and therefore was not
reviewed by OMB under Executive
Order 12866.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this final rule since the
Farm Service Agency (FSA) is not
required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rule making with respect to
the subject matter of this rule.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies are:
Commodity Loans and Purchases—
10.051.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will have no significant impact
on the quality of the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
needed.

Executive Order 12372

This activity is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Executive Order 12988

The final rule has been reviewed in
accordance with Executive Order 12988.
The provisions of this final rule are not
retroactive and preempt State laws to
the extent that such laws are
inconsistent with the provisions of this
final rule. Before any legal action is
brought regarding determinations made
under provisions of 7 CFR part 723, the
administrative appeal provisions set
forth at 7 CFR part 780 and 7 CFR part
711, as applicable, must be exhausted.

Paperwork Reduction Act

This final rule does not contain new
or revised information collection
requirements that require approval by
OMB under the Paperwork Reduction
Act (44 U.S.C. 3507 et seq.). The
information collections required in 7
CFR part 723 have previously been
cleared under OMB control number
0560-0058.

Effective Date of Rule

It has been determined for purposes of
all limitations that might apply,
including any provisions of the Small
Business Regulatory Enforcement
Fairness Act of 1996, that this rule
should be effective immediately. The
interim rule (at 62 FR 15599, April 2,
1997) set forth the reasons that the rule
should be effective immediately. The
nature of the interim rule was to provide
relief to flue-cured tobacco producers
who were adversely affected by
restriction on the combination of farms.
Additional relief is provided in this
final rule by allowing for other transfers
of tobacco quota, for all tobacco types,
between farms with the same owner in
cases where a farm combination could
otherwise be used to produce the
desired result but is not available, as a
practical matter, because of restrictions
under the PFC program of the
Department. As the rule simply
provides additional flexibility to

producers and should not have any
material adverse effect on anyone, it has
been determined that the full rule,
including the modification, should be
made effective immediately.

Discussion of Comments

The interim rule (at 62 FR 15599,
April 2, 1997) requested comments from
interested parties. A total of three
comments were received from the
public; two from State level farm
organizations, and one from a county
level farm organization. All comments
were supportive of the provisions
relating to the special combinations of
flue-cured tobacco allotments and
guotas. These special combinations
would avoid undue hardships on many
flue-cured tobacco producers. It should
be noted that the adopted rule allows for
effective combinations of farms in cases
where the combination could otherwise
occur but for restrictions that may arise
under the PFC program of the
Department, as was indicated in the
preamble of the interim rule. The
adopted regulations do not override
basic limitations on transfers. Thus, for
example, the rule does not provide new
authority for the transfer or effective
movement of quota across county lines
that otherwise would not be possible
through a farm combination as the
existing restrictions on such movements
of quota are statutory. However, on
further review it has been determined to
otherwise expand the rule to provide
authority to allow for effective
combinations in all instances for
tobaccos, as the need may arise, where
the result sought would be obtained,
otherwise, by a farm combination were
it not for restrictions arising under the
PFC program. This would, for example,
allow for effective transfers of quota to
be made between two burley farms with
the same owner in instances in which
the transfer would otherwise be
prohibited under the rules because of
there being a transfer to and from the
transferring farm within the same three
year period. Essentially, the modified
rule would simply allow the farms to be
considered to be the same farm for
tobacco purposes just as they could
have been in the past through a farm
combination without having to treat
those farms as being combined for PFC
purposes as well. Protection for the PFC
program will be provided in the manner
specified in the interim rule through
restrictions on using the land freed up
by the transfer of quota. Specifically,
that land will not be usable for the
production of “PFC commodities”’—that
is, commodities for which there is a
potential eligibility for loans under the
PFC program. To make this and other
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clarifying changes, 7 CFR 723.209(c) as
published in the interim rule is
amended. In addition, with respect to
restrictions relating to transfers in
general, 7 CFR 723.103 is amended so
that non-statutory deadlines and other
requirements may be modified where
circumstances warrant, such as in the
case this year with the final deadline for
marketing burley tobacco where that
deadline has proven inopportune given
weather and crop conditions this year.
This additional flexibility should not
have an adverse effect on anyone and
should provide a greater opportunity to
allow for relief in meritorious cases.
Consequently, delaying implementation
of that provision appears to be contrary
to the public interest.

List of Subjects in 7 CFR Part 723

Acreage allotments, Auction
warehouses, Dealers, Domestic
manufacturers, Marketing quotas,
Penalties, Reconstitutions, Tobacco.

For the reasons set forth in the
preamble, the interim rule for 7 CFR
part 723 published on April 2, 1997 (62
FR 15599) is hereby adopted as a final
rule with the following changes:

PART 723—TOBACCO

1. The authority citation for 7 CFR
part 723 continues to read as follows:

Authority: 7 U.S.C. 1301, 1311-1314,
1314-1, 1314b, 1314b-1, 1314b-2, 1314c,
1314d, 1314e, 1314f, 1314i, 1315, 1316, 1362,
1363, 1372-75, 11377-1379, 1421, 1445-1
and 1445-2.

2. The heading for § 723.209 is revised
as set forth below.

3. Paragraph (c) of 723.209 is
amended as follows:

(i) In the first sentence, ‘“‘quotas for
flue-cured tobacco,” is revised to read
‘‘guotas’;

(i) In the third sentence, “PFC flue-
cured quota farm” is revised to read
“PFC farm’’;

(iii) The fifth sentence is revised to
read as follows:

§723.209 Determination of acreage
allotments, marketing quotas, and yields for
combined farms; special combinations for
farms with production flexibility contracts.
* * * * *

(c) * * * Such action could result in
a farm being found to have had excess
acreage devoted to tobacco or excess
marketings of tobacco, in which case
certain penalties, along with other
sanctions as may be applicable, would
apply * * *

4. Section 723.103(d) is amended by
adding at the end a new sentence to
read as follows:

§723.103 Administration
* * * * *

(d) * * * Further, the Administrator or
the Administrator’s designee may
modify any deadline or other provisions
of this part to the extent that doing so
is determined by such person to be
appropriate and not inconsistent with
the purposes of the program
administered under this part.

Signed at Washington, DC, on February 18,
1998.

Keith Kelly,

Administrator, Farm Service Agency.

[FR Doc. 98-4560 Filed 2—23-98; 8:45 am]
BILLING CODE 3410-05-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 959
[Docket No. FV98-959-2 IFR]

Onions Grown in South Texas;
Removal of Sunday Packing and
Loading Prohibitions

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule changes the
handling regulation under the South
Texas onion marketing order by
removing the Sunday packing and
loading prohibitions. The marketing
order regulates the handling of onions
grown in South Texas and is
administered locally by the South Texas
Onion Committee (Committee). This
rule will allow the South Texas onion
industry to compete more effectively
with other growing areas, better meet
buyer needs, and increase supplies of
South Texas onions in the marketplace.
DATES: Effective February 25, 1998;
comments received by April 27, 1998,
will be considered prior to issuance of
a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent in triplicate to the Docket Clerk,
Fruit and Vegetable Programs, AMS,
USDA, room 2525-S, PO Box 96456,
Washington, DC 20090-6456; Fax: (202)
205-6632. All comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be made
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Belinda G. Garza, McAllen Marketing

Field Office, Marketing Order
Administration Branch, F&V, AMS,
USDA, 1313 E. Hackberry, McAllen, TX
78501; telephone: (956) 682—2833, Fax:
(956) 682-5942; or George Kelhart,
Technical Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, PO Box 96456, Washington, DC
20090-6456; telephone: (202) 720-2491,
Fax: (202) 205-6632. Small businesses
may request information on compliance
with this regulation by contacting Jay
Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, PO Box 96456, Washington, DC
20090-6456; telephone: (202) 720-2491,
Fax: (202) 205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 143 and Order No. 959, both as
amended (7 CFR part 959), regulating
the handling of onions grown in South
Texas, hereinafter referred to as the
“order.” The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after date of the entry
of the ruling.

This rule changes the handling
regulation under the South Texas onion
marketing order by removing the
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Sunday packaging and loading
prohibitions. It also modifies
§959.322(f)(5) by removing all
references to the Sunday packaging and
loading prohibitions. This rule will
provide handlers with greater flexibility
and additional time to prepare onions
for market.

Section 959.322 of the order currently
prohibits the packaging or loading of
onions on Sunday during the period
March 1 through May 20 of each season.
This prohibition has been in place for
35 years to foster orderly marketing
conditions. Handlers were permitted to
move onions that were already
inspected and billed, but were not
prevented from harvesting onions or
taking them to the packing shed for
storage or to the dryers. The onions,
however, could not be packaged or
loaded on Sunday during that time
period.

At a Committee meeting on November
6, 1997, producers and handlers
expressed the view that the Sunday
holiday had outlived its usefulness. In
recent seasons, the Sunday packaging
and loading prohibition has hindered
the movement of South Texas onions by
not allowing producers and handlers to
harvest and pack each day of the week.
Last year, the South Texas area received
record amounts of rainfall and
producers had difficulty harvesting their
onions. The packaging and loading
restriction prevented handlers from
packaging or loading onions, even when
it was dry by Sunday. These heavy
periods of rain disrupted the normal
pattern of harvesting, packing, and
loading.

Due to these severe conditions last
season, the Committee unanimously
recommended relief from the Sunday
packing and loading restriction in April
through May 20 of the onion season.
The restriction was removed and
handlers had the flexibility to package
and load onions on Sunday, which
helped them to salvage some of their
crop. According to the Committee’s pre-
season estimate, five million fifty-pound
bags were expected to be harvested last
season. However, due to the inclement
weather, only 2.78 million fifty-pound
bags were shipped.

At its November 6, 1997, meeting, the
Committee unanimously recommended
revising the current handling regulation
to remove the restriction on packaging
and loading onions on Sundays. This
action will allow the South Texas onion
industry to compete more effectively
with other growing areas, better meet
buyer needs, and increase supplies of
South Texas onions in the marketplace.

Continuing to prohibit the packaging
and loading of onions on Sunday could

prevent the South Texas onion industry
from marketing more of their onions.
Producers object to the Sunday
restriction because if the shed is full of
onions they are prevented from sending
more onions to the sheds. By removing
the Sunday restriction, handlers could
continue to package and load onions on
Sunday and salvage the producers’
crops if there were a threat of adverse
weather conditions.

The Committee noted that competing
areas pack and load on Sundays, and
the restrictive Sunday holiday has
prevented the South Texas onion
industry from competing effectively
with other areas that do not restrict
packing or loading on Sundays. The
South Texas onion industry wants the
same opportunity. Continuing to
prohibit the packing and loading of
onions on Sunday would present an
unreasonable and unnecessary hardship
on handlers in the production area. If
the prohibitions continue, the
Committee believes that Texas markets
will be taken by competing areas, and
that the Texas onion industry will not
be able to meet their buyers’ needs.

The Committee’s recommendation is
expected to improve producers’ and
handlers’ returns by allowing them to
package and load onions on Sunday if
their operations were curtailed for some
reason earlier during the week. There
have been times when handlers have
been packing onions on Saturday night,
and at 12:01 a.m. had to stop even
though the packing had not been
completed. This restriction is
unacceptable to the South Texas onion
industry. The producers and handlers
need the flexibility to pack and ship
each day of the week to effectively meet
their competition.

This action will allow handlers to
package and load onions on Sunday and
permit producers to harvest and deliver
their onions to packing sheds each day
of the week. This will provide
producers and handlers more flexibility
in meeting buyer needs and additional
time for preparing onions for market.

Removing the Sunday packing and
loading prohibitions also requires that
all references to the Sunday restrictions
be removed from § 959.322(f)(5).
Currently, the prohibition against
packing or loading onions on Sunday
may be modified or suspended to permit
the handling of onions for export
provided that such handling complies
with safeguard procedures. In addition,
whenever the handler grades, packages,
and ships onions for export on any
Sunday, such handler is required to
cease all grading, packaging, and
shipping on the first weekday following
shipment for the same length of time as

the handler operated on Sunday. The
Committee recommended the removal
of such references. Thus, § 959.322(f)(5)
is revised to remove all references to the
Sunday prohibition.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 38 handlers
of South Texas onions who are subject
to regulation under the order and
approximately 70 onion producers in
the regulated area. Small agricultural
service firms have been defined by the
Small Business Administration (SBA)
(13 CFR 121.601) as those having annual
receipts of less than $5,000,000, and
small agricultural producers are defined
as those having annual receipts of less
than $500,000.

Most of the handlers are vertically
integrated corporations involved in
producing, shipping, and marketing
onions. For the 1996—97 marketing year,
onions produced on 12,175 acres were
shipped by the industry’s 38 handlers;
with the average acreage and median
acreage handled being 310 acres and
177 acres, respectively. In terms of
production value, total revenues from
the 38 handlers were estimated to be
$23.6 million; with average and median
revenue being $620,000 and $146,000,
respectively. The industry is highly
concentrated as the largest 8 handlers
(largest 25 percent) controlled 62
percent of the acreage and 77 percent of
onion production.

The South Texas onion industry is
characterized by producers and
handlers whose farming operations
generally involve more than one
commodity, and whose income from
farming operations is not exclusively
dependent on the production of onions.
Alternative crops provide an
opportunity to utilize many of the same
facilities and equipment not in use
when the onion production season is
complete. For this reason, typical onion
producers and handlers either produce
multiple crops or alternate crops within
a single year.
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Based on the SBA’s definition of
small entities, the Committee estimates
that all the 38 handlers regulated by the
order would be considered small
entities if only their spring onion
revenues are considered. However,
revenues from other productive
enterprises would likely push a large
number of these handlers above the
$5,000,000 annual receipt threshold. All
of the 70 producers may be classified as
small entities based on the SBA
definition if only their revenue from
spring onions is considered. When
revenue from all sources is considered,
a majority of the producers would be
considered small entities because many
of the producers would exceed the
$500,000 figure.

This rule would relieve the Sunday
ban on packing and loading onions from
South Texas allowing individual firms
the flexibility to modify operations to
effectively compete with production
areas not bound by such restrictions, to
fill customer orders, and to take
advantage of available transportation.

The Committee recommended this
rule change for the purpose of ensuring
a timely flow of available supplies, and
thus help to maintain stability in the
onion market. Being reasonably assured
of a stable price and market provides
South Texas onion producers and
handlers with added flexibility to
maintain proper cash flow and to meet
annual expenses. The market and price
stability provided by the order
potentially benefits the smaller handlers
more than such provisions benefit large
handlers. Smaller producers and
handlers are more dependent upon
stable prices. Larger handlers are more
diversified and not as dependent upon
price stability. Therefore, the relief of
packing and loading restrictions on
Sundays has small entity orientation.

While the level of benefits of
removing the Sunday packing and
loading prohibitions are difficult to
quantify, this action is expected to allow
the South Texas onion industry to
compete more effectively with other
growing areas, better meet buyer needs,
and increase supplies of South Texas
onions in the marketplace. Last season,
the South Texas onion industry
expected to ship 5 million 50-pound
bags of onions with a production value
of $45.6 million. However, inclement
weather during a substantial part of the
shipping season limited shipments. Late
in the season, the packing and loading
restrictions were removed to help
producers and handlers salvage their
crops. Industry shipments totaled 2.8
million bags with a production value of
$25.4 million. The suspension for last
season provided producers and handlers

more flexibility in meeting the needs of
their buyers.

The Committee believes that
providing handlers the ability to pack
and load on Sundays will benefit the
industry. Removal of the prohibitions
will provide producers with an
additional window of opportunity to
harvest and deliver their onions to
handlers for sorting, grading, packaging,
and loading. Moreover, the continued
use of this self-imposed restriction
could cause the South Texas area to lose
its markets to other competing areas,
because these areas can package and
load onions on Sunday. Removing the
Sunday packaging and loading
prohibitions will positively impact both
small and large handlers by helping
them maintain markets.

This action is expected to improve
producers’ and handlers’ returns by
allowing them to package and load
onions on Sunday if their operations
were curtailed for some reason earlier in
the week. The ability to pack and load
on Sunday will help the handlers fill
unexpected rush orders made at the end
of the normal packing week. There have
been times when handlers were packing
onions on Saturday night, and at 12:01
a.m. had to stop even though the
packing had not yet been completed.
This hindered handler operations and
unduly delayed the packing and
shipping of onions to meet buyer needs.

The Committee considered not
removing the Sunday packing and
loading prohibitions. However, not
relaxing the regulation could result in
significant crop losses as occurred last
season prior to the emergency
suspension of the prohibitions. Also, the
cessation in harvesting activity last
season resulted in increased
unemployment among onion field
workers and employees at handlers’
facilities. In addition, reduced supplies
could result in consumers paying higher
prices for onions. The opportunity to
pack and load onions seven days a week
will give producers and handlers more
time to harvest and prepare onions for
market. This increased flexibility will
enable the industry to better meet buyer
needs and to compete more effectively
with its competition.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
South Texas onion handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sectors. In addition,
the Department has not identified any
relevant Federal rules that duplicate,
overlap or conflict with this rule.

Further, the Committee’s meeting was
widely publicized throughout the South
Texas onion industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations. Like all Committee
meetings, the November 6, 1997,
meeting was a public meeting and all
entities, both large and small, were able
to express their views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

After consideration of all relevant
material presented, including the
information and recommendation by the
Committee and other available
information, it is hereby found that this
interim final rule, as hereinafter set
forth, will tend to effectuate the
declared policy of the Act.

This rule invites comments on a
change to the handling regulation
currently prescribed under the South
Texas onion marketing order. Any
comments received will be considered
prior to finalization of this rule.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule relaxes
requirements in the handling
regulations; (2) this action must be taken
promptly to be in place by March 1, the
start of the South Texas onion
regulatory period; (3) the Committee
unanimously recommended these
changes at a public meeting and
interested parties had an opportunity to
provide input; and (4) this rule provides
a 60-day comment period and any
comments received will be considered
prior to finalization of this rule.

List of Subjects in 7 CFR Part 959

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 959 is amended as
follows:

PART 959—ONIONS GROWN IN
SOUTH TEXAS

1. The authority citation for 7 CFR
part 959 continues to read as follows:

Authority: 7 U.S.C. 601-674.
2.1n §959.322, the introductory
paragraph is amended by removing the

last sentence and paragraph (f)(5) is
revised to read as follows:
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§959.322 Handling regulation.
* * * * *

(f) * * *

(5) Export shipments. Export
shipments shall be exempt from all
container requirements of this section.
* * * * *

Dated: February 17, 1998.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-4596 Filed 2—23-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 982
[Docket No. FV97-982-1 FIR]
Hazelnuts Grown in Oregon and

Washington; Reduced Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of an interim final rule
which decreased the assessment rate
established for the Hazelnut Marketing
Board (Board) under Marketing Order
No. 982 for the 1997-98, and
subsequent marketing years. The Board
is responsible for the local
administration of the marketing order
which regulates the handling of
hazelnuts grown in Oregon and
Washington. Authorization to assess
hazelnut handlers enables the Board to
incur expenses that are reasonable and
necessary to administer the program.
The 1997-98 marketing year covers the
period July 1 through June 30. The
assessment rate will continue in effect
indefinitely unless modified,
suspended, or terminated.

EFFECTIVE DATE: March 26, 1998.

FOR FURTHER INFORMATION CONTACT:
Teresa L. Hutchinson, Northwest
Marketing Field Office, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW Third Avenue, Room 369, Portland,
OR 97204, telephone: (503) 326-2724,
Fax: (503) 326—7440 or George J.
Kelhart, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632. Small
businesses may request information on
compliance with this regulation by

contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 115 and Order No. 982, both as
amended (7 CFR part 982), regulating
the handling of hazelnuts grown in
Oregon and Washington, hereinafter
referred to as the “order.” The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, hazelnut handlers are subject
to assessments. Funds to administer the
order are derived from such
assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable hazelnuts
beginning July 1, 1997, and continuing
in effect indefinitely unless modified,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule continues in effect the
assessment rate established for the
Board for the 1997-98, and subsequent
marketing years of $0.004 per pound of
hazelnuts.

The order provides authority for the
Board, with the approval of the
Department, to formulate an annual

budget of expenses and collect
assessments from handlers to administer
the program. The members of the Board
are producers and handlers of
hazelnuts. They are familiar with the
Board’s needs and with the costs for
goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 1996-97, and subsequent
marketing years, the Board
recommended, and the Department
approved, an assessment rate that would
continue in effect from marketing year
to marketing year indefinitely unless
modified, suspended, or terminated by
the Secretary upon recommendation
and information submitted by the Board
or other information available to the
Secretary.

The Board met on August 28, 1997,
and unanimously recommended 1997—
98 expenditures of $553,218 and an
assessment rate of $0.004 per pound of
hazelnuts. In comparison, last year’s
budgeted expenditures were $558,974.
The assessment rate of $0.004 is $0.003
less than the rate previously in effect. At
the former rate of $0.007 per pound and
an estimated 1997 hazelnut production
of 70,000,000 pounds, the projected
reserve on June 30, 1998, would have
exceeded the level the Board believes is
necessary to administer the program.
Section 982.62 of the order allows the
Board to establish and maintain an
operating monetary reserve in an
amount not to exceed approximately
one marketing year’s operational
expenses. Last year’s actual Board
expenditures totaled $284,894. The
reduced assessment rate is expected to
result in an operating reserve of
$257,497, which is about equal to what
the Board actually spent last year for
program expenses.

The Board discussed lower
assessment rates, but decided that an
assessment rate of less than $0.004
would not generate the income
necessary to administer the program
with an adequate reserve. Major
expenses recommended by the Board for
the 1997-98 marketing year include
$46,864 for personnel service (salaries
and benefits), $5,640 for rent, $5,000 for
compliance, $17,000 for a crop survey,
$269,000 for promotion, and $182,364
for an emergency fund. Budgeted
expenses for these items in 1996-97
were $50,020, $5,640, $5,000, $15,000,
$275,000, and $182,364, respectively.

The assessment rate recommended by
the Board was derived by dividing
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anticipated expenses by expected
shipments of hazelnuts. With hazelnut
shipments for the year estimated at
70,000,000 pounds, the $0.004 per
pound assessment rate should provide
$280,000 in assessment income. Income
derived from handler assessments, along
with interest and funds from the Board’s
authorized reserve, will be adequate to
cover budgeted expenses. Funds in the
reserve will be kept within the
maximum permitted by the order.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the Board or
other available information.

Although this assessment rate is
effective for an indefinite period, the
Board will continue to meet prior to or
during each marketing year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Board meetings are
available from the Board or the
Department. Board meetings are open to
the public and interested persons may
express their views at these meetings.
The Department will evaluate Board
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The Board’s
1997-98 budget and those for
subsequent marketing years will be
reviewed and, as appropriate, approved
by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 1,000
producers of hazelnuts in the
production area and approximately 25
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000 and small

agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of
hazelnut producers and handlers may
be classified as small entities.

This rule continues in effect a
decreased assessment rate established
for the Board and collected from
handlers for the 1997-98, and
subsequent marketing years. The Board
unanimously recommended 1997-98
expenditures of $553,218 and an
assessment rate of $0.004 per pound of
hazelnuts. The assessment rate of $0.004
is $0.003 less than the rate previously in
effect. At the former assessment rate of
$0.007 per pound, the Board’s reserve
was projected to exceed the level the
Board believes is necessary to
administer the program. Therefore, the
Board voted to lower its assessment rate
and use more of the reserve to cover its
expenses. Section 982.62 of the order
allows the Board to establish and
maintain an operating monetary reserve
in an amount not to exceed
approximately one marketing year’s
operational expenses. Last year’s actual
Board expenditures totaled $284,894.
The reduced assessment rate is expected
to result in an operating reserve of
$257,497, which is about equal to what
the Board actually spent last year for
program expenses.

The Board discussed alternatives to
this rule, including alternative
expenditure levels. Lower assessment
rates were considered, but not
recommended because they would not
generate the income necessary to
administer the program with an
adequate reserve. Major expenses
recommended by the Board for the
1997-98 marketing year include $46,864
for personal services (salaries and
benefits), $5,640 for rent, and $5,000 for
compliance, $17,000 for a crop survey,
$269,000 for promotion, and $182,364
for an emergency fund. Budgeted
expenses for these items in 199697
were $50,020, $5,640, $5,000, $15,000,
$275,000, and $182,364, respectively.

Hazelnut shipments for the year are
estimated at 70,000,000 pounds, which
should provide $280,000 in assessment
income. Income derived from handler
assessments, along with interest and
funds from the Board’s authorized
reserve, will be adequate to cover
budgeted expenses. Funds in the reserve
will be kept within the maximum
permitted by the order. The maximum
permitted of one marketing year’s
operational expenditures is specified in
§982.62. The reduced assessment rate is
expected to result in an operating
reserve of $257,497, which is about
equal to what the Board spent last year
for program expenses.

Recent price information indicates
that the grower price for the 1997-98
marketing season will range between
$0.32 and $0.43 per pound of hazelnuts.
Therefore, the estimated assessment
revenue for the 1997-98 marketing year
as a percentage of total grower revenue
will range between .93 and 1.25 percent.

This action continues to reduce the
assessment obligation imposed on
handlers. While this rule will impose
some additional costs on handlers, the
costs are minimal and in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed on to producers. However, these
costs will be offset by the benefits
derived by the operation of the
marketing order.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
hazelnut handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. In addition, as noted in
the initial regulatory flexibility analysis,
the Department has not identified any
relevant Federal rules that duplicate,
overlap, or conflict with this rule.

Further, the Board’s meeting was
widely publicized throughout the
hazelnut industry and all interested
persons were invited to attend the
meeting and participate in Board
deliberations. Like all Board meetings,
the August 28, 1997, meeting was a
public meeting and all entities, both
large and small, were able to express
views on this issue.

An interim final rule concerning this
action was published in the Federal
Register on October 14, 1997 (62 FR
53225). The rule was made available
through the Internet by the Office of the
Federal Register. That rule provided for
a 60-day comment period which ended
December 15, 1997. No comments were
received.

After consideration of all relevant
matter presented, including the Board’s
recommendation, and other
information, it is hereby found that
finalizing the interim final rule, without
change, as published in the Federal
Register (62 FR 53225, October 14,
1997) will tend to effectuate the
declared policy of the Act.

List of Subjects in 7 CFR Part 982

Marketing agreements, Hazelnuts,
Reporting and recordkeeping
requirements.
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PART 982—HAZELNUTS GROWN IN
OREGON AND WASHINGTON

Accordingly, the interim final rule
amending 7 CFR part 982 which was
published at 62 FR 53225 on October
14, 1997, is adopted as a final rule
without change.

Dated: February 17, 1998.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-4593 Filed 2—23-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 984
[Docket No. FV97-984-1 FIR]

Walnuts Grown in California;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting, as
a final rule, without change, the
provisions of an interim final rule
which decreased the assessment rate
established for the Walnut Marketing
Board (Board) under Marketing Order
No. 984 for the 1997-98 and subsequent
marketing years. The Board is
responsible for local administration of
the marketing order which regulates the
handling of walnuts grown in
California. Authorization to assess
walnut handlers enables the Board to
incur expenses that are reasonable and
necessary to administer the program.
The marketing year began August 1 and
ends July 31. The assessment rate will
remain in effect indefinitely unless
modified, suspended, or terminated.
EFFECTIVE DATE: March 26, 1998.

FOR FURTHER INFORMATION CONTACT:
Diane Purvis, Marketing Assistant, or
Mary Kate Nelson, Marketing Specialist,
California Marketing Field Office, Fruit
and Vegetable Programs, AMS, USDA,
2202 Monterey Street, suite 102B,
Fresno, California 93721; telephone:
(209) 487-5901, Fax: (209) 487-5906; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632. Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration

Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2491, Fax: (202)
205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 984, both as amended (7
CFR part 984), regulating the handling
of walnuts grown in California,
hereinafter referred to as the “order.”
The marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California walnut handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable walnuts
beginning August 1, 1997, and continue
until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule continues in effect the
assessment rate of $0.0116 per
kernelweight pound of certified
merchantable walnuts established for
the Board for the 1997-98 and
subsequent marketing years.

The California walnut marketing
order provides authority for the Board,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers

to administer the program. The
members of the Board are producers and
handlers of California walnuts. They are
familiar with the Board’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 1997-98 and subsequent
marketing years, the Board
recommended, and the Department
approved, an assessment rate that would
continue in effect from marketing year
to marketing year unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the Board or
other information available to the
Secretary.

The Board met on September 12,
1997, and unanimously recommended
1997-98 expenditures of $2,391,289 and
an assessment rate of $0.0116 per
kernelweight pound of certified
merchantable walnuts. In comparison,
last year’s budgeted expenditures were
$2,301,869. The assessment rate of
$0.0116 is $0.0001 lower than the rate
formerly in effect. The lower assessment
rate is needed to bring expected
assessment income closer to the amount
necessary to administer the program for
the 1997-98 marketing year. The
quantity of assessable walnuts for 1997—
98 is estimated at 207,000,000
kernelweight pounds, or 9,000,000
kernelweight pounds higher than
estimated for 1996—-97. With more
assessable walnuts, the former rate of
assessment would have generated
substantially more funds than needed to
meet the Board’s financial obligations.
Assessment income would have
exceeded anticipated expenses by about
$31,000. The decrease in the assessment
rate in conjunction with the anticipated
increase in assessable walnuts should
provide adequate assessment income to
meet this year’s expenses.

The major expenditures
recommended by the Board for the
1997-98 year include $240,326 for
general expenses, $147,126 for office
expenses, $1,928,837 for research
expenses, $50,000 for a production
research director, and $25,000 for the
reserve. Budgeted expenses for these
items in 1996-97 were $232,684,
$150,508, $1,840,677, $48,000, and
$30,000, respectively.

The assessment rate recommended by
the Board was derived by dividing
anticipated expenses by expected
merchantable certifications of California



9134

Federal Register/Vol. 63, No. 36/ Tuesday, February 24, 1998/Rules and Regulations

walnuts for the 1997-98 marketing year.
As mentioned earlier, merchantable
certifications for the year are estimated
at 207,000,000 kernelweight pounds,
which should provide $2,401,200 in
assessment income (about $10,000 more
than estimated expenses). Unexpended
funds may be used temporarily to defray
expenses of the subsequent marketing
year, but must be made available to the
handlers from whom collected within
five months after the end of the year.

The assessment rate will continue in
effect indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the Board or
other available information.

Although this assessment rate is
effective for an indefinite period, the
Board will continue to meet prior to or
during each marketing year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Board meetings are
available from the Board or the
Department. Board meetings are open to
the public and interested persons may
express their views at these meetings.
The Department will evaluate Board
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The Board’s
1997-98 budget and those for
subsequent marketing years will be
reviewed and, as appropriate, approved
by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 5,000
producers of California walnuts in the
production area and approximately 50
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as

those whose annual receipts are less
than $5,000,000. The majority of
California walnut producers and
handlers may be classified as small
entities.

This rule continues in effect the
decreased assessment rate of $0.0116
per kernelweight pound of certified
merchantable walnuts established for
the Board and collected from handlers
for the 1997-98 and subsequent
marketing years. The Board
unanimously recommended 1997-98
expenditures of $2,391,289 and that
assessment rate. The assessment rate of
$0.0116 is $0.0001 lower than the 1996—
97 rate. The quantity of assessable
walnuts for 1997-98 is estimated at
207,000,000 kernelweight pounds.
Thus, the $0.0116 rate should provide
$2,401,200 in assessment income and be
adequate to meet this year’s expenses.
Unexpended funds may be used
temporarily to defray expenses of the
subsequent marketing year, but must be
made available to the handlers from
whom collected within five months
after the end of the year.

The lower assessment rate is needed
to bring expected assessment income
closer to the amount necessary to
administer the program for the 1997-98
marketing year. The quantity of
assessable walnuts for 1997-98 is
estimated at 207,000,000 kernelweight
pounds, or 9,000,000 kernelweight
pounds higher than estimated for 1996—
97. With more assessable walnuts, the
former rate of assessment would have
generated substantially more funds than
needed to meet the Board’s financial
obligations. Assessment income would
have exceeded anticipated expenses by
about $31,000. The decrease in the
assessment rate in conjunction with the
anticipated increase in assessable
walnuts should provide adequate
assessment income to meet this year’s
expenses.

The Board’s increase in budgeted
expenses from $2,301,869 to $2,391,289
is due primarily to increases in the
following line item categories—
administrative and office salaries,
research programs, and the production
research director. Expenses for these
items for 1997-98, with last year’s
budgeted expenses in parentheses, are:
administrative and office salaries—
$148,080 ($142,000), research
programs—$1,928,837 ($1,840,677), and
production research director—$50,000
($48,000). Prior to arriving at this
budget, the Board considered
information from various sources, such
as the Board’s Budget and Personnel
Committee, the Research Committee,
and the Market Development
Committee. Alternative expenditure

levels were discussed by these groups,
based upon the relative value of various
research projects to the walnut industry.
The assessment rate of $0.0116 per
kernelweight pound of certified
merchantable walnuts was then
determined by dividing the total
recommended budget by the quantity of
assessable walnuts, estimated at
207,000,000 kernelweight pounds for
the 1997-98 marketing year. This would
produce assessment income of about
$2,401,900. This is approximately
$10,000 above the anticipated expenses,
which the Board determined to be
acceptable.

Data for recent seasons and
projections for the upcoming season
indicate that anticipated 1997-98
assessment revenue as a percentage of
total grower revenue could range
between 2 and 2.5 percent.

This action continues in effect the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs are offset by the
benefits derived by the operation of the
marketing order. In addition, the
Board’s meeting was widely publicized
throughout the California walnut
industry and all interested persons were
invited to attend the meeting and
participate in Board deliberations on all
issues. Like all Board meetings, the
September 12, 1997, meeting was a
public meeting and all entities, both
large and small, were able to express
views on this issue.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large California
walnut handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

An interim final rule concerning this
action was published in the Federal
Register on October 30, 1997, (62 FR
58641). Copies of that rule were also
mailed to all walnut handlers. Finally,
the interim final rule was made
available through the Internet by the
Office of the Federal Register. A 60-day
comment period was provided for
interested persons to respond to the
interim final rule. The comment period
ended on December 29, 1997, and no
comments were received.
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After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 984

Marketing agreements, Nuts,
Reporting and recordkeeping
requirements, Walnuts.

For the reasons set forth in the
preamble, 7 CFR part 984 is amended as
follows:

PART 984—WALNUTS GROWN IN
CALIFORNIA

Accordingly, the interim final rule
amending 7 CFR part 984 which was
published at 62 FR 58641 on October
30, 1997, is adopted as a final rule
without change.

Dated: February 17, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-4594 Filed 2—23-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 97-AWA-7]
RIN 2120-AA66

Revocation and Establishment of

Class C Airspace Areas; Cedar Rapids,
1A

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revokes the Class
C airspace area designated as ‘““Cedar
Rapids Municipal Airport, IA,” and
establishes a Class C airspace area in its
place designated as ““The Eastern lowa
Airport, IA.”” The name of the Cedar
Rapids Municipal Airport has been
changed to The Eastern lowa Airport. In
order to rename the Class C airspace
area, it is necessary to revoke the
existing airspace designation, and to
reestablish the airspace under the new
designation. This action also makes a
minor change to the airport reference
point for The Eastern lowa Airport.

EFFECTIVE DATE: 0901 UTC, May 21,
1998.

FOR FURTHER INFORMATION CONTACT:
Steve Brown, Airspace and Rules

Division, ATA-400, Office of Air Traffic
Airspace Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
The Rule

This action amends 14 CFR part 71 by
revoking the Class C airspace area
designated as ‘“Cedar Rapids Municipal
Airport, IA,” and establishing a Class C
airspace area in its place designated as
“The Eastern lowa Airport, IA.” The
name of the airport changed from
“‘Cedar Rapids Municipal Airport” to
“The Eastern lowa Airport.”
Additionally, the airport reference point
will change in longitude by one second,
from “91°42'40" W.” to *'91°42'39" W.”

Since this action merely involves a
name change to the title and the airport
of the Class C airspace area and does not
involve a change in the dimensions or
operating requirements of that airspace,
notice and public procedure under 5
U.S.C. 553(b) are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Class C airspace areas are published
in paragraph 4000 of FAA Order
7400.9E, dated September 10, 1997, and
effective September 16, 1997, which is
incorporated by reference in 14 CFR
71.1. The Class C airspace area listed in
this document will be published
subsequently in the Order.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 4000—Subpart C—Class C
Airspace
* * * * *

ACE IA C Cedar Rapids Municipal Airport,
1A [Removed]

* * * * *

ACE IA C The Eastern lowa Airport, I1A
[New]

The Eastern lowa Airport, IA

(Lat. 41°53'05" N, long. 91°42'39" W.)

That airspace extending upward from the
surface to and including 4,900 feet MSL
within a 5-mile radius of The Eastern lowa
Airport and that airspace extending upward
from 2,100 feet MSL to and including 4,900
feet MSL within a 10-mile radius of The
Eastern lowa Airport. This Class C airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in Washington, DC, on February 13,
1998.

Nancy B. Kalinowski,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 98-4703 Filed 2—23-98; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 210 and 211

[Release No. 33-7507; 34-39676; IC—23029;
FR-50]

Commission Statement of Policy on
the Establishment and Improvement of
Standards Related to Auditor
Independence

AGENCY: Securities and Exchange
Commission.

ACTION: Policy Statement.
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SUMMARY: The Securities and Exchange
Commission (““SEC” or “Commission”’)
today reaffirmed that maintaining the
independence of auditors of financial
statements included in filings with the
Commission is crucial to the credibility
of financial reporting and, in turn, the
capital formation process. In so doing,
the Commission recognized the
establishment of the Independence
Standards Board (*“ISB’’) and indicated
that, consistent with its continuing
policy of looking to the private sector
for leadership in establishing and
improving accounting principles and
auditing standards, the Commission
intends to look to the ISB for leadership
in establishing and improving auditor
independence regulations applicable to
the auditors of the financial statements
of Commission registrants, with the
expectation that the ISB’s conclusions
will promote the interests of investors.

EFFECTIVE DATE: March 26, 1998.

FOR FURTHER INFORMATION CONTACT:
Robert E. Burns or W. Scott Bayless,
Office of the Chief Accountant, at (202)
942-4400, Mail Stop 11-3, Securities
and Exchange Commission, 450 Fifth
Street, N.W., Washington, D.C. 20549.

SUPPLEMENTARY INFORMATION:

l. Background

The various securities laws enacted
by Congress and administered by the
Securities and Exchange Commission
underscore the crucial function of
independent auditors in protecting
public investors by requiring, or
permitting the Commission to require,
that financial statements filed with the
Commission by public companies,
investment companies, broker-dealers,
public utilities, investment advisers,
and others be certified (or audited) by
“independent” public accountants.®
They also give the Commission the

1 Certain provisions of the Securities Act of 1933
(““Securities Act’’) and Securities Exchange Act of
1934 (“Exchange Act’’) expressly require that
financial statements be audited by independent
public or certified accountants. Securities Act
Schedule A, items 25 and 26, 15 U.S.C. 77aa(25)
and (26); Exchange Act §17(e), 15 U.S.C. 78q.
Various provisions of the securities laws authorize
the Commission to require the filing of financial
statements audited by independent accountants.
Exchange Act 88 12(b)(1)(J) and (K) and 13(a)(2), 15
U.S.C. 78l and 78m; Public Utility Holding
Company Act of 1935 (“PUHCA"), §85(b) (H) and
(1), 10(a)(1)(G), and 14, 15 U.S.C. 79e(b), 79j, and
79n. Investment Company Act of 1940, §8 8(b)(5)
and 30(e), 15 U.S.C. 80a—8 and 80a—29; Investment
Advisers Act of 1940, §203(c)(1)(D), 15 U.S.C. 80b—
3(c)(1). In accordance with these provisions, the
Commission has required that certain financial
statements be audited by independent accountants.
See, e.g., Article 3 of Regulation S—X, 17 CFR
210.3-01 et seq. (1996).

authority to define the term
“independent.” 2

Since the Commission’s creation in
1934, it consistently has emphasized the
need for auditors to remain
independent. The Commission’s
regulations are set forth in Rule 2-01 of
Regulation S—X3 and in the extensive
interpretations, guidelines, and
examples for registrants and auditors to
use in evaluating specific independence
questions that are collected in Section
600 of the Codification of Financial
Reporting Policies ("Codification”),
entitled ‘“Matters Relating to
Independent Accountants.” 4 The
Commission also makes publicly
available the staff’s written responses to
requests for informal advice on its
independence requirements. Pursuant to
the Commission’s regulations, the basic
test for auditor independence is whether
a reasonable investor, knowing all
relevant facts and circumstances, would
perceive an auditor as having neither
mutual nor conflicting interests with its
audit client and as exercising objective
and impartial judgment on all issues
brought to the auditor’s attention.5 In
determining whether an auditor is
independent, the Commission considers
all relevant facts and circumstances, and
its consideration is not confined to the
relationships existing in connection
with the filing of reports with the
Commission.6

In certain matters, the Commission
also has referred registrants and their
auditors to independence requirements
adopted by the American Institute of
Certified Public Accountants
(“AICPA™), to the extent those standards
do not conflict with those of the
Commission.”

Day-to-day, the Commission’s staff
receives inquiries regarding the
application of the Commission’s
independence regulations to specific
situations confronting registrants and

2Various provisions of the securities laws grant
the Commission the authority to define accounting,
technical, and trade terms. Securities Act §19(a), 15
U.S.C. 77s(a); Exchange Act § 3(b), 15 U.S.C. 78c(b);
PUHCA §20(a), 15 U.S.C. 79t(a); and Investment
Company Act §38(a), 15 U.S.C. 80a—-37(a).

317 CFR 210.2-01 (1996).

4 Financial Reporting Codification, Section 600—
Matters Relating to Independent Accountants,
reprinted in SEC Accounting Rules (CCH) 13,851,
at 3,781.

5This test encompasses an evaluation of an
auditor’s independence in both fact and
appearance. See Codification §601.01 (quoting
Accounting Series Release No. 296).

6Rule 2-01(c), 17 CFR 210.2-01(c) (1996).

7 See, e.g., Office of the Chief Accountant, Staff
Report on Auditor Independence, Appendix Il at 5—
7 (1994) (discussing AICPA requirements regarding
loans to or from an audit client or its officers,
directors, or stockholders; and stating that
Commission has not adopted additional
requirements in this area).

their auditors. In recent years, these
situations have become more complex
as auditors have entered into new
service areas for their clients, auditing
firms have merged and restructured
their operations, and business practices
and technology have become more
sophisticated and, increasingly, more
global in scope. Some of the
Commission’s auditor independence
regulations, written years ago, do not
provide obvious guidance in today’s
business environment. The Commission
recognizes, therefore, that an update of
the Commission’s regulations may be in
order.

I1. The Independence Standards Board

After careful consideration, and
without abdicating its statutory
responsibilities, the Commission
intends to look to a standard-setting
body designated by the accounting
profession—known as the Independence
Standards Board (*'ISB’’)—to provide
leadership not only in improving
current auditor independence
requirements, but also in establishing
and maintaining a body of
independence standards applicable to
the auditors of all Commission
registrants.8 The Commission has taken
a similar course in developing its
relationship with the Financial
Accounting Standards Board (““FASB”),
a standard-setting body designated by
the accounting profession that provides
leadership in establishing and
improving accounting principles.®
Although the Commission expects to
look to the ISB as the private sector
body responsible for establishing
independence standards and
interpretations for auditors of public
entities, the Commission’s existing
authority regarding auditor
independence is not affected. This
includes the Commission’s authority to
institute such enforcement actions as it
deems appropriate, such as actions or
proceedings instituted pursuant to Rule
102(e), 17 CFR 102(e). The Commission
also retains ultimate authority to not
accept, or to modify or supplement, ISB
independence standards and
interpretations in the same manner that

8 The Commission generally has required foreign
issuers and the auditors of their financial
statements to comply with United States
independence requirements when foreign issuers’
audited financial statements are filed with the
Commission. Accordingly, the ISB’s
pronouncements would apply to foreign as well as
domestic audit reports that are filed with the
Commission.

9See Accounting Series Release No. 150 (Dec. 20,
1973) (recognizing establishment of FASB);
Accounting Series Release No. 280 (Sept. 2, 1980)
(commenting on FASB’s role in establishing and
improving accounting principles).
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the Commission can modify or
supplement accounting standards and
interpretations issued by the FASB.
Moreover, the functioning of the ISB
does not affect the authority of state
licensing or disciplinary authorities
regarding auditor independence.

The Commission expects that the
public interest will be served by having
the ISB take the lead in establishing,
maintaining, and improving auditor
independence requirements; and that
operation of the ISB will promote
efficiency, competition, and capital
formation. The ISB, which is composed
equally of public members (from which
the ISB chairman must be elected) and
practicing accountants, has undertaken
to develop an institutional framework
that will permit prompt and responsible
actions by the ISB and its staff flowing
from research and objective
consideration of the issues. Collectively,
the ISB members bring substantial
experience and expertise to the process.
In addition, the accounting profession’s
commitment of financial resources to
the ISB is evidence of the private
sector’s willingness and intention to
support the ISB. Under these
circumstances, the Commission expects
that determinations of the ISB will
preserve and enhance the independence
of public accountants, and thereby
promote the interests of investors.

The central mission of the ISB will be
to establish independence standards
applicable to auditors of public entities
that serve the public interest by
promoting investor confidence in the
securities markets. To further that goal,
ISB standard-setting meetings will be
open to the public, and proposed
standards will be exposed for public
comment before they are issued, in a
process similar to that used by the
FASB. In addition, the Commission will
provide timely oversight of the ISB
consistent with the Commission’s
statutory mandate to protect investors
and safeguard the integrity of the capital
markets.10

As noted, in the exercise of its
statutory authority the Commission has
the responsibility to ensure that
independent audits of registrants’
financial statements protect the interests
of investors. In reviewing questions
related to the fact or appearance of an

10The Commission and its staff will consult with
the ISB during the course of ISB consideration of
standards or interpretations, including those
dealing with matters addressed by existing SEC
guidance. As the ISB reconsiders and effectuates
changes in independence standards and practices
that involve existing SEC guidance, the Commission
will consider modifying or withdrawing its
conflicting guidance unless the Commission
determines that it should not accept the ISB
position in a particular area.

auditor’s independence from an audit
client, the Commission will consider an
auditor to be not independent unless the
auditor has substantial authoritative
support for the position that the
guestioned transaction, event, or other
circumstance, does not impair the
auditor’s independence. In this regard,
the Commission will consider
principles, standards, interpretations,
and practices established or issued by
the ISB as having substantial
authoritative support for the resolution
of auditor independence issues.11
Conversely, the Commission will
consider principles, standards,
interpretations, and practices contrary
to such ISB promulgations as having no
such support.12

I11. Review of ISB Operations

Since the formation of the ISB, there
have been public announcements of
mergers of several of the “Big 6”
accounting firms. The impact of these
mergers, and the accelerating trend
toward consolidation of auditing firms
generally, on foreign and domestic self-
regulatory programs is being discussed
within the United States, other
countries, and international
organizations. These events will be
monitored closely and may prompt the
Commission to reconsider certain of the
accounting profession’s self-regulatory
programs, including the I1SB.

In view of the significance of auditor
independence to investor confidence in
the securities markets, the Commission
also will review the operations of the
ISB as necessary or appropriate and,
within five years from the date the ISB
was established, will evaluate whether
this new independence framework
serves the public interest and protects
investors.

IV. Regulatory Requirements

This general policy statement is not
an agency rule requiring notice of
proposed rulemaking, opportunities for
public participation, and prior
publication under the provisions of the
Administrative Procedure Act
(“APA”).13 Similarly, the provisions of
the Regulatory Flexibility Act,24 which
apply only when notice and comment

11 positions of the ISB staff and consensuses of a
permanent task force that will assist the ISB, the
Independence Issues Committee, will not be
considered authoritative unless or until ratified by
the ISB. Positions issued by the ISB staff to a
particular party, however, may be relied upon by
that party in accordance with the ISB Operating
Policies.

12 Entities that may issue such principles,
standards, or interpretations include the AICPA’s
Professional Ethics Executive Committee.

135 U.S.C. 553.

145 U.S.C. 601-602.

are required by the APA or another
statute, are not applicable.

V. Codification Update

The “Codification of Financial
Reporting Policies”” announced in
Financial Reporting Release No. 1 (April
15, 1982) (47 FR 21028) is updated to:

Add a new Section 601.04, captioned
“‘Statement of Policy on the
Establishment and Improvement of
Standards Related to Auditor
Independence” to include the text in
topics 1., 1., and Ill. of this release.

The Codification is a separate
publication of the Commission. It will
not be published in the Federal
Register/Code of Federal Regulations.

V1. Conclusion

The Commission believes that the
foregoing statement of policy provides a
sound basis for the Commission and the
ISB to make significant contributions to
meeting the needs of investors and the
capital markets.

Dated: February 18, 1998.

By the Commission.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 98-4576 Filed 2—23-98; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 935
[OH—242-FOR, #75]
Ohio Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Ohio regulatory
program (hereinafter referred to as the
“*Ohio program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Ohio proposed revisions
to its statutes pertaining to attorney fees.
The amendment is intended to revise
the Ohio program to be consistent with
the corresponding Federal regulations.

EFFECTIVE DATE: February 24, 1998.

FOR FURTHER INFORMATION CONTACT:
George Rieger, Field Branch Chief,
Appalachian Regional Coordinating
Center, OSM, 3 Parkway Center,
Pittsburgh, PA 15220, Telephone: (412)
937-2153.
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SUPPLEMENTARY INFORMATION:

I. Background on the Ohio Program

1. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

V1. Procedural Determinations

I. Background on the Ohio Program

On August 16, 1982, the Secretary of
the Interior conditionally approved the
Ohio program. Background information
on the Ohio program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval can be found in the August 10,
1982, Federal Register (47 FR 34668).
Subsequent actions concerning
conditions of approval and program
amendments can be found at 30 CFR
935.11, 935.12, 935.15, and 935.16.

I1. Submission of the Proposed
Amendment

By letter dated June 24, 1997,
(Administrative Record No. OH-2173—
00) Ohio submitted a proposed
amendment to its program pursuant to
SMCRA in response to a required
amendment at 30 CFR 935.16(a)(1) and
(2). Ohio proposes to revise the Ohio
Revised Code (ORC) at section 1513.13

which pertains to attorney fees.
OSM announced receipt of the

proposed amendment in the July 7,
1997, Federal Register (62 FR 36248),
and in the same document opened the
public comment period and provided an
opportunity for a public hearing on the
adequacy of the proposed amendment.
The public comment period closed on
August 6, 1997.

During its review of the proposed
amendment, OSM identified concerns
relating to the provisions of
1513.13(E)(1) and (2). OSM notified
Ohio of the concerns by letter dated
August 4, 1997 (Administrative Record
No. OH-2173-05). Ohio responded by
letter dated August 19, 1997
(Administrative Record No. OH-2173-
07), and revised the language at
1513.13(E)(2) to clarify that the statute
applies to judicial review of any order
or decision issued in any administrative

proceeding under Chapter 1513.
Ohio submitted a second letter date

October 14, 1977 (Administrative
Record No. OH-2173-08) and revised
the language at 1513.13(E)(1) to clarify
that the specified fee provisions apply
to both enforcement and permitting
decisions. It also revised section
1513.13(E)(2), in the manner described
below, in the Director’s Findings.
Because the revisions merely clarified
the original proposed language and did
not constitute major changes to the Ohio
program, OSM did not reopen the
comment period.

OSM did reopen the comment period
on December 2, 1997 (62 FR 63684) to
summarize the provisions of the
proposed revision to 1513.13(E)(2)
which were inadvertently omitted from
the first notice, and described in the
Director’s Findings below. The
comment period closed on December
17, 1997.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

Revisions not specifically discussed
below concern nonsubstantive wording
changes, or revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.

ORC 1513.13—Appeal of Violation,
Order, or Decision to Reclamation
Commission

At paragraph (E)(1), Ohio is requiring
that whenever an enforcement order or
permit is issued pursuant to Chapter
1513 and is appealed, certain costs and
attorney fees may be awarded. At
paragraph (E)(1)(a), Ohio is proposing
that a party, other than the permittee or
the Division of Mines and Reclamation,
may file a petition for an award of costs
and expenses. The party may be
awarded those costs and expenses,
including attorney’s fees that were
necessary and reasonably incurred by
the petitioning party. At paragraph
(E)(2)(b), Ohio is clarifying that a
permittee may file, with the Chief, a
request for an award to the permittee of
the costs and expenses, including
attorney’s fees, reasonably incurred by
the permittee in connection with an
appeal initiated under this section. The
Chief may assess those costs and
expenses against a party who initiated,
or participated in, the appeal if the
permittee demonstrates that the party
initiated or participated in the appeal in
bad faith and for the purpose of
harassing or embarrassing the permittee.
At paragraph (E)(1)(c), Ohio is clarifying
that attorney’s fees are included in the
costs and expenses specified. A party
who participated in an appeal in bad
faith may have costs and expenses
assessed against him or her. At
paragraph (E)(2), Ohio is providing that
if a final order relating to Chapter 1513
is issued by the Reclamation
Commission pursuant to section
1513.13(B) or by a Court of Common
Pleas pursuant to section 1513.15(B) or
by the Chief pursuant to section 1513.39
and becomes the subject of judicial
review, certain costs and expenses,
including attorney fees, reasonably

incurred by a party in connection with
their participation in the judicial
proceedings may be awarded.

The Director finds that the proposed
revisions at 1513.13(E)(2) are
substantively identical to section 525(e)
of SMCRA, 30 U.S.C. section 1275(e),
which provides for the award of a sum
equal to the aggregate amount of all
costs and expenses, including attorney
fees, to have been reasonably incurred
by a participant in such administrative
or judicial proceedings. The Director
finds that the revisions proposed at
1513.13(E)(1), (E)(1)(a), (E)(1)(b), and
(E)(2)(c) are substantively identical to
section 525(e) of SMCRA, 43 CFR
4.1294(b), 43 CFR 4.1294(d), and 43 CFR
4.1294(e), respectively. The proposed
revisions also satisfy the conditions of
the required amendments at 30 CFR
935.16(a)(1) and (2). Ohio’s provisions
clarify that fee provisions apply to both
enforcement and permitting decisions
and that costs may be assessed against
any participant in bad faith appeals.
Therefore, the Director is removing the
required amendments.

IVV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. One public comment was
received in support of the proposed
revisions. Four other commentors
expressed concern that the proposed
amendment appears to adversely affect
or eliminate altogether the ability of
citizens to recover the costs and fees
they incur in appealing a decision
which involves industrial minerals
mining permits. The Director notes that
to the extent that these comments
pertain to non-coal mineral regulation,
they are not germane to this rulemaking,
which only concerns the effect which
the proposed revisions have on the
award of attorney fees as a result of
administrative and judicial appeals of
decisions related to coal mining. OSM’s
approval of these revisions is neither an
explicit nor an implicit approval of the
curtailment of attorney fee awards in
industrial mineral proceedings, since
OSM has no jurisdiction over such
proceedings. (The converse is also true.
Were OSM to disapprove these
revisions, that disapproval would only
affect coal mining proceedings. The
applicability of the revisions to
industrial minerals proceedings would
not be affected.)

Two commenters also argued that the
proposed change to ORC 1513.13(E)(1)
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is inconsistent with the underlying
objective of 30 CFR 732.15(b)(10), which
is to require state mining laws to have
provisions “for public participation in
the development, revision and
enforcement of State regulations and the
State program, consistent with public
participation requirements of the Act
and this chapter.” As noted in the
finding above, the Director has
determined that Ohio’s proposed
revisions are consistent with
counterpart provisions in SMCRA and
the Federal regulations. 30 CFR
732.15(b)(10) requires that states
provide for public participation in all
aspects of the regulation of surface coal
mining operations only. The
commenters fail to articulate how these
revisions curtail public participation
with respect to the regulation of surface
coal mining operations.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Ohio program.
The Department of Labor, Mine Safety
and Health Administration, and the
Department of the Army, Army Corps of
Engineers, both concurred without
comment.

Environmental Protection Agency (EPA)

Purusant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.).

None of the revisions Ohio proposed
to make in its amendment pertains to air
or water quality standards.
Nevertheless, OSM requested EPA’s
concurrence with the proposed
amendment. EPA did not respond to
OSM'’s request.

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by Ohio on
June 24, 1997, and revised on August
19, 1997, and October 14, 1997. The
Director is also removing the required
amendments at 30 CFR 935.16(a) (1) and
(2) because they have been satisfied by
revisions contained in this submission.

The Federal regulations at 30 CFR
part 935, codifying decisions concerning
the Ohio program, are being amended to
implement this decision. This final rule
is being made effective immediately to
expedite the State program amendment

process and to encourage States to bring
their programs into conformity with the
Federal standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VI. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was

prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 935

Intergovernmental relations, Surface
mining, Underground mining.

Dated: February 9, 1998.
Allen D. Klein,

Regional Director, Appalachian Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 935—O0OHIO

1. The authority citation for part 935
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 935.15 is amended in the
table by adding a new entry in
chronological order by ““Date of Final
Publication” to read as follows:

§935.15 Approval of Ohio regulatory
program amendments.

* * * * *
Original
amendment Date of final Citation/descrip-
submission publication tion
date
* * * * *
June 24, [Insert date ORC
1997. of publi- 1513.13(E).
cation in
the Fed-
eral Reg-
ister].
§935.16 [Amended]

3. Section 935.16 is amended by
removing the text, and reserving the
section and section heading.

[FR Doc. 98-4618 Filed 2-23-98; 8:45 am]
BILLING CODE 4310-05-M
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DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[0720-AA35]

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
TRICARE Program; Nonavailability
Statement Requirements

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule revises certain
requirements and procedures for the
TRICARE Program, the purpose of
which is to implement a comprehensive
managed health care delivery system
composed of military medical treatment
facilities and CHAMPUS. Issues
addressed in this rule include priority
for access to care in military treatment
facilities and requirements for payment
of enrollment fees. This rule also
includes provisions revising the
requirement that certain beneficiaries
obtain a non-availability statement from
a military treatment facility commander
prior to receiving certain health care
services from civilian providers.
EFFECTIVE DATE: This rule is effective
March 26, 1998.

ADDRESSES: Office of the Civilian Health
and Medical Program of the Uniformed
Services (OCHAMPUS), Program
Development Branch, Aurora, CO
80045-6900.

FOR FURTHER INFORMATION CONTACT:
Steve Lillie, Office of the Assistant
Secretary of Defense (Health Affairs),
telephone (703) 695-3350.

Questions regarding payment of
specific claims under the CHAMPUS
allowable charge method should be
addressed to the appropriate CHAMPUS
contractor.

SUPPLEMENTARY INFORMATION:
l. Introduction and Background

A. Congressional Action

Section 712 of the National Defense
Authorization Act for Fiscal Year 1996
revised 10 U.S.C. 1097(c), regarding the
role of military medical treatment
facilities in managed care initiatives,
including TRICARE. Prior to the
revision, section 1097(c) read in part,
“However, the Secretary may, as an
incentive for enrollment, establish
reasonable preferences for services in
facilities of the uniformed services for
covered beneficiaries enrolled in any
program established under, or operating
in connection with, any contract under
this section.” The Authorization Act
provision replaced “may”’ with *‘shall”,

which has the effect of directing access
priority for TRICARE Prime enrollees
over persons not enrolled.

Another statutory provision relating
to access priority is 10 U.S.C. 1076(a),
which establishes a special priority for
survivors of sponsors who died on
active duty: they are given the same
priority as family members of active
duty members. This special access
priority is not time-limited, as is the
special one-year cost sharing protection
given to this category under 10 U.S.C.
1079.

The National Defense Authorization
Act of FY 1997, section 734 amended 10
U.S.C. 1080 to establish certain
exceptions to requirements for
nonavailability statements in
connection with payment of claims for
civilian health care services. First, the
Act eliminates authority for
nonavailability statements for outpatient
services; NASs have been required for a
limited number of outpatient
procedures over the past several years.
Second, the Act eliminates authority for
NAS requirements for enrollees in
managed care plans, which has the
effect of eliminating NAS requirements
for TRICARE Prime enrollees. Finally,
the Act gives the Secretary authority to
waive NAS requirements based on an
evaluation of the effectiveness of NAS
in optimizing use of military facilities.

The National Defense Authorization
Act of FY 1996, section 713 requires
that enrollees in TRICARE Prime be
permitted to pay applicable enroliment
fees on a quarterly basis, and prohibits
imposition of an administrative fee
related to the quarterly payment option.

B. Public Comments

The proposed rule was published in
the Federal Register on April 7, 1997
(62 FR 16510). We received no public
comments.

I1. Provisions of the Rule

A. Access Priority (Revisions to
§199.17(d)).

1. Provisions of the Proposed Rule

This paragraph explains that in
Regions where TRICARE is
implemented, the order of access
priority for services in military
treatment facilities is as follows: (1)
Active duty service members; (2) family
members of active duty service members
enrolled in TRICARE Prime; (3) retirees,
their family members and survivors
enrolled in TRICARE Prime; (4) family
members of active duty service members
who are not enrolled in TRICARE
Prime; and (5) all others based on
current access priorities. For purposes
of access priority, but not for cost

sharing, survivors of sponsors who died
on active duty are to be given the same
priority as family members of active
duty service members. This means that
if they are enrolled in TRICARE Prime,
they have the same access priority as
family members of active duty service
members who are enrolled in TRICARE
Prime, or if not enrolled in TRICARE
Prime, they have the same access
priority for military treatment facility
care as family members of active duty
service members who are not enrolled
in TRICARE Prime.

The proposed rule also includes a
provision explaining that enrollment
status does not affect access priority for
some groups and circumstances. This
provision would allow the commander
of a military medical treatment facility
to designate for access priority certain
individuals, for specific episodes of
health care treatment. Such individuals
may include Secretarial designees,
active duty family members from
outside the MTF’s service area, foreign
military and their family members
authorized care through international
agreements, DoD civilians with
authorizing conditions, individuals on
the Temporary Disability Retired List,
and Reserve and National Guard
members. Additional exceptions may be
granted for other categories of
individuals, eligible for treatment in the
MTF, whose access to care is needed to
provide a clinical case mix to support
graduate medical education programs,
upon approval by the Assistant
Secretary of Defense (Health Affairs).

2. Provisions of the Final Rule

The final rule is consistent with the
proposed rule. Minor revisions
emphasize that survivors of sponsors
who died on active duty have the same
access priority as active duty family
members. Access priority for TRICARE
Prime enrollees is not limited to
military facilities near their residence,
but includes access priority when they
are traveling (although they are still
required to access nonemergency care
through their primary care manager,
pursuant to § 199.17(0)).

B. Enrollment Fees (Revisions to
§§199.17(0) and 199.18(c))

1. Provisions of the Proposed Rule

These revisions would eliminate the
requirement for a TRICARE Prime
enrollee to pay an additional
maintenance fee of $5.00 per
installment for those TRICARE Prime
enrollees who elect to pay their annual
enrollment fee on a quarterly basis.
Additionally, these revisions would
permit waiver of enrollment fee
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collection for retirees, their family
members, and survivors who are eligible
for Medicare on the basis of disability.
This group is eligible for TRICARE/
CHAMPUS as a secondary payor if they
are enrolled in Part B of Medicare, and
pay the applicable monthly premium.

2. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

C. Nonavailability Statements
(Revisions to §199.4(a))

1. Provisions of the Proposed Rule

Revisions of this section modify our
existing requirements for beneficiaries
to obtain nonavailability statements
(NASS). The requirement for
beneficiaries to obtain an NAS for
selected outpatient procedures is
eliminated. Beneficiaries who choose to
obtain outpatient care, including
ambulatory surgery, from civilian
sources remain subject to current
TRICARE/CHAMPUS cost sharing rules,
but the requirement that the beneficiary
obtain an NAS prior to TRICARE/
CHAMPUS sharing in the civilian
health care costs has been removed.

The requirement for beneficiaries
enrolled in TRICARE Prime to obtain an
NAS for inpatient care is also
eliminated. TRICARE was designed so
that the military treatment facility is the
first source of specialty care, with
TRICARE Prime enrollees having access
priority before non-enrolled
beneficiaries. In general, TRICARE
Prime enrollees obtain care from
civilian network providers only when
the military treatment facility cannot
provide the care because it does not
have the capability, or because the
enrollee cannot be seen within time
frames required by TRICARE Prime
access standards. Since the Health Care
Finder must authorize all non-
emergency specialty care obtained from
civilian sources, the NAS requirement
for this category of beneficiary is
redundant.

Lastly, the revisions would eliminate
the requirement that a non-enrolled
beneficiary must obtain an NAS for
inpatient hospital maternity care before
TRICARE/CHAMPUS shares in any
costs for related outpatient maternity
care. Some diagnostic tests, procedures,
or consultations from civilian sources
may be required during a course of
maternity care and this allows
TRICARE/CHAMPUS to share in the
costs of the civilian care without
requiring the beneficiary to obtain all
maternity related care in a civilian
setting.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule. It should be noted that
requirements of § 199.15 related to
preauthorization of services continue to
apply. A key difference is that the
responsibility for compliance, and
penalties for noncompliance with the
requirements of § 199.15 fall on
providers of care rather than on
beneficiaries.

D. Revisions to the Uniform HMO
Benefit (Revisions to § 199.18(d))

1. Provisions of the Proposed Rule

We are contemplating minor changes
in the copayment structure of the
Uniform HMO Benefit, which is used in
TRICARE Prime. The proposed rule
included two revisions, which would
eliminate copayments for preventive
services and for ancillary services.
Current provisions include copayments
for ancillary services unless they are
provided as part of an office visit. This
has resulted in multiple copayments in
cases where beneficiaries are sent to
multiple sites for diagnostic testing
pursuant to a visit, which we regard as
unfair.

2. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

E. TRICARE Prime Catastrophic Cap
(Revisions to § 199.18(f))

1. Provisions of the Proposed Rule

The proposed rule included a
provision regarding the inapplicability
of the TRICARE Prime annual
catastrophic cap to out-of-pocket costs
incurred under the TRICARE Prime
point-of-service option. This is at
§199.18(f)(2).

2. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

F. Preemption of State Laws (Revisions
to §199.17(a))

1. Provisions of the Proposed Rule

The proposed rule contained a
restatement of current policy, at
§199.17(a)(7), recording DoD
interpretation of two statutory
provisions preempting State and local
laws in connection with TRICARE
contracts.

2. Provisions of the Final Rule

The final rule is similar to the
proposed rule. The provision has been
expanded to also record DoD’s
interpretation of these statutes in
relation to State or local laws imposing

premium taxes on health insurance
carriers or health maintenance
organizations.

I11. Regulatory Procedures

Executive Order 12866 requires
certain regulatory assessments for any
“significant regulatory action,” defined
as one which would result in an annual
effect on the economy of $100 million
or more, or have other substantial
impacts.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

This is not a significant regulatory
action under the provisions of Executive
Order 12866, and it would not have a
significant impact on a substantial
number of small entities.

This rule will impose no additional
information collection requirements on
the public under the Paperwork
Reduction Act of 1985 (44 U.S.C.
Chapter 55).

List of Subjects in 32 CFR Part 199

Claims, Handicapped, Health
insurance, and Military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. Chapter
55.

2. Section 199.2(b) is amended by
revising the definition of nonavailability
statement to read as follows:

§199.2 Definitions.
* * * * *

(b * * *

Nonavailability statement. A
certification by a commander (or a
designee) of a Uniformed Services
medical treatment facility, recorded on
DEERS, generally for the reason that the
needed medical care being requested by
a non-TRICARE Prime enrolled
beneficiary cannot be provided at the
facility concerned because the necessary
resources are not available in the time
frame needed.

* * * * *

3. Section 199.4 is amended by
removing paragraphs (a)(9)(i)(C) and
(2)(9)(v)(B) and the note following
paragraph (a)(9)(vi), by redesignating
paragraph (a)(9)(i)(D) as paragraph
()(9)(i)(C) and paragraph (a)(9)(V)(A) as
paragraph (a)(9)(v), and by revising
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paragraphs (a)(9) introductory text,
(@)(9)(i)(B), and (a)(9)(ii) and by adding
new paragraph (a)(10)(vi)(E) to read as
follows:

§199.4 Basic program benefits.
* * * * *

(a) * X *

(9) Nonavailability statements within
a 40-mile catchment area. In some
geographic locations, it is necessary for
CHAMPUS beneficiaries not enrolled in
TRICARE Prime to determine whether
the required inpatient medical care can
be provided through a Uniformed
Services facility. If the required care
cannot be provided, the hospital
commander, or designee, will issue a
Nonavailability Statement (DD form
1251). Except for emergencies, a
Nonavailability Statement should be
issued before medical care is obtained
from a civilian source. Failure to secure
such a statement may waive the
beneficiary’s rights to benefits under
CHAMPUS.

@iy* * *

(B) For CHAMPUS beneficiaries who
are not enrolled in TRICARE Prime, an
NAS is required for services in
connection with nonemergency
inpatient hospital care if such services
are available at a facility of the
Uniformed Services located within a 40
mile radius of the residence of the
beneficiary, except that an NAS is not
required for services otherwise available
at a facility of the Uniformed Services
located within a 40-mile radius of the
beneficiary’s residence when another
insurance plan or program provides the
beneficiary primary coverage for the
services. This requirement for an NAS
does not apply to beneficiaries enrolled
in TRICARE Prime, even when those
beneficiaries use the point-of-service
option under §199.17(n)(3).

* * * * *

(ii) Beneficiary responsibility. A
CHAMPUS beneficiary who is not
enrolled in TRICARE Prime is
responsible for securing information
whether or not he or she resides in a
geographic area that requires obtaining
a Nonavailability Statement.
Information concerning current rules
and regulations may be obtained from
the Offices of the Army, Navy, and Air
Force Surgeons General; or a
representative of the TRICARE managed
care support contractor’s staff, or the
Director, OCHAMPUS.

* * * * *

(10)* * *

(Vi)* * *

(E) The beneficiary is enrolled in
TRICARE Prime.

* * * * *

3. Section 199.17 is amended by
adding paragraph (a)(7) and revising
paragraphs (d)(1) and (0)(3) to read as
follows:

§199.17 TRICARE program.
* * * * *
a * X *

(7) Preemption of State laws. (i)
Pursuant to 10 U.S.C. 1103 and section
8025 (fourth proviso) of the Department
of Defense Appropriations Act, 1994,
the Department of Defense has
determined that in the administration of
10 U.S.C. chapter 55, preemption of
State and local laws relating to health
insurance, prepaid health plans, or
other health care delivery or financing
methods is necessary to achieve
important Federal interests, including
but not limited to the assurance of
uniform national health programs for
military families and the operation of
such programs at the lowest possible
cost to the Department of Defense, that
have a direct and substantial effect on
the conduct of military affairs and
national security policy of the United
States.

(ii) Based on the determination set
forth in paragraph (a)(7)(i) of this
section, any State or local law relating
to health insurance, prepaid health
plans, or other health care delivery or
financing methods is preempted and
does not apply in connection with
TRICARE regional contracts. Any such
law, or regulation pursuant to such law,
is without any force or effect, and State
or local governments have no legal
authority to enforce them in relation to
the TRICARE regional contracts.
(However, the Department of Defense
may by contract establish legal
obligations of the part of TRICARE
contractors to conform with
requirements similar or identical to
requirements of State or local laws or
regulations).

(iii) The preemption of State and local
laws set forth in paragraph (a)(7)(ii) of
this section includes State and local
laws imposing premium taxes on health
or dental insurance carriers or
underwriters or other plan managers, or
similar taxes on such entities. Such laws
are laws relating to health insurance,
prepaid health plans, or other health
care delivery or financing methods,
within the meaning of the statutes
identified in paragraph (a)(7)(i) of this
section. Preemption, however, does not
apply to taxes, fees, or other payments
on net income or profit realized by such
entities in the conduct of business
relating to DoD health services
contracts, if those taxes, fees or other
payments are applicable to a broad
range of business activity. For purposes

of assessing the effect of Federal
preemption of State and local taxes and
fees in connection with DoD health and
dental services contracts, interpretations
shall be consistent with those applicable
to the Federal Employees Health
Benefits Program under 5 U.S.C. 8909(f).

* * * * *

(d) * * *

(1) Military treatment facility (MTF)
care.—(i) In general. All participants in
Prime are eligible to receive care in
military treatment facilities. Participants
in Prime will be given priority for such
care over other beneficiaries. Among the
following beneficiary groups, access
priority for care in military treatment
facilities where TRICARE is
implemented as follows:

(A) Active duty service members;

(B) Active duty service members’
dependents and survivors of service
members who died on active duty, who
are enrolled in TRICARE Prime;

(C) Retirees, their dependents and
survivors, who are enrolled in TRICARE
Prime;

(D) Active duty service members’
dependents and survivors of service
members who died on active duty, who
are not enrolled in TRICARE Prime; and

(E) Retirees, their dependents and
survivors who are not enrolled in
TRICARE Prime. For purposes of this
paragraph (d)(1), survivors of members
who died while on active duty are
considered as among dependents of
active duty service members.

(ii) Special provisions. Enrollment in
Prime does not affect access priority for
care in military treatment facilities for
several miscellaneous beneficiary
groups and special circumstances.
Those include Secretarial designees,
NATO and other foreign military
personnel and dependents authorized
care through international agreements,
civilian employees under workers’
compensation programs or under safety
programs, members on the Temporary
Disability Retired List (for statutorily
required periodic medical
examinations), members of the reserve
components not on active duty (for
covered medical services), military
prisoners, active duty dependents
unable to enroll in Prime and
temporarily away from place of
residence, and others as designated by
the Assistant Secretary of Defense
(Health Affairs). Additional exceptions
to the normal Prime enrollment access
priority rules may be granted for other
categories of individuals, eligible for
treatment in the MTF, whose access to
care is necessary to provide an adequate
clinical case mix to support graduate
medical education programs or
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readiness-related medical skills
sustainment activities, to the extent
approved by the ASD(HA).
* * * * *

0 * X *

(3) Quarterly installment payments of
enrollment fee. The enrollment fee
required by §199.18(c) may be paid in
quarterly installments, each equal to
one-fourth of the total amount. For any
beneficiary paying his or her enrollment
fee in quarterly installments, failure to
make a required installment payment on
a timely basis (including a grace period,
as determined by the Director,
OCHAMPUS) will result in termination
of the beneficiary’s enrollment in Prime
and disqualification from future
enrollment in Prime for a period of one
year. If enrollment in TRICARE Prime is
terminated for failure to make a required
installment payment, services received
after the due date of the installment
payment will be cost shared under
TRICARE Extra.

* * * * *

4. Section 199.18 is amended by
revising paragraphs (d)(2)(i) and (f), and
by adding paragraph (c)(3), to read as
follows:

§199.18 Uniform HMO benefit.
* * * * *

(C) * X *

(3) Waiver of enrollment fee for
certain beneficiaries. The Assistant
Secretary of Defense (Health Affairs)
may waive the enrollment fee
requirements of this section for
beneficiaries described in 10 U.S.C.
1086(d)(2) (i.e., those who are eligible
for Medicare on the basis of disability or
end stage renal disease and who
maintain enrollment in Part B of
Medicare).

* * * * *
d * X *

(2) * * *

(i) For most physician office visits and
other routine services, there is a per
visit fee for each of the following
groups: dependents of active duty
members in pay grades E-1 through E—
4; dependents of active duty members in
pay grades of E-5 and above; and
retirees and their dependents. This fee
applies to primary care and specialty
care visits, except as provided
elsewhere in this paragraph (d)(2) of this
section. It also applies to family health
services, home health care visits, eye
examinations, and immunizations. It
does not apply to ancillary health
services or to preventive health services
described in paragraph (b)(2) of this
section, or to maternity services under
§199.4(e)(16).

* * * * *

(f) Limit on out-of-pocket costs under
the uniform HMO benefit. (1) Total out-
of-pocket costs per family of dependents
of active duty members under the
Uniform HMO Benefit may not exceed
$1,000 during the one-year enrollment
period. Total out-of-pocket costs per
family of retired members, dependents
of retired members and survivors under
the Uniform HMO Benefit may not
exceed $3,000 during the one-year
enrollment period. For this purpose,
out-of-pocket costs means all payments
required of beneficiaries under
paragraphs (c), (d), and (e) of this
section. In any case in which a family
reaches this limit, all remaining
payments that would have been
required of the beneficiary under
paragraphs (c), (d), and (e) of this
section will be made by the program in
which the Uniform HMO Benefit is in
effect.

(2) The limits established by
paragraph (f)(1) of this section do not
apply to out-of-pocket costs incurred
pursuant to paragraph (m)(1)(i) or
(m)(2)(i) of § 199.17 under the point-of-
service option of TRICARE Prime.
* * * * *

Dated: February 17, 1998.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 98-4545 Filed 2—-23-98; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7
RIN 1024-AC47

Cape Cod National Seashore; Off-Road
Vehicle Use

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: The National Park Service
(NPS) is revising the current regulation
for off-road vehicle (ORV) use at Cape
Cod National Seashore. Since the
current plan (1981 ORV Management
Plan, as amended in 1985) went into
effect, new and unrelated measures have
impacted the off-road vehicle corridor
identified in the amended plan. These
measures have resulted from the
necessity to protect the federally listed
threatened piping plover (Charadrius
melodus). Because of a lack of flexibility
in the Amended 1985 Plan, there has
been an inability to adapt it to changing
natural resource concerns.

The piping plover became a federally
listed threatened species in 1986. In

1995 there were 83 pair of plovers
nesting on the beaches of Cape Cod
National Seashore. Thirty-three pair
were within the eight and one-half miles
of the ORYV corridor. During the Fourth
of July weekend (a period of peak use
for ORV’s) in 1994, eight-tenths of a
mile of the ORV corridor was open. In
1995, only six-tenths of a mile was
open. Because of the sand dune
configuration on portions of the outer
beach, it is expected that the birds will
continue to nest here. Thus, Cape Cod
National Seashore hopes to develop a
more flexible and effective regulation
governing ORV use that will
accommodate the NPS’s responsibilities
for managing natural resources.

DATE: This rule becomes effective on
March 26, 1998.

FOR FURTHER INFORMATION CONTACT:
Maria Burks, Superintendent, Cape Cod
National Seashore, 99 Marconi Site
Road, Wellfleet, MA 02667. Telephone
508-349-3785, ext. 203.

SUPPLEMENTARY INFORMATION:

Background

The mission of the NPS is to preserve
and protect park resources while at the
same time allowing for the enjoyment of
these same resources in a manner that
will leave them unimpaired for future
generations. In September 1995, Cape
Cod National Seashore convened a
committee to negotiate a rulemaking
(per the Federal Advisory Commission
Act (FACA), 5 U.S.C. App. Il Sec. 9(c),
and the Negotiated Rulemaking Act, 5
U.S.C. 561), to resolve an ongoing
contentious issue of ORV use on
Seashore beaches, while at the same
time providing optimum protection for
the piping plover (Charadrius melodus)
in compliance with the Endangered
Species Act of 1973, as amended, and
other Seashore resources.

The 1981 ORV Management Plan was
challenged in U.S. District Court.
However, the plan, as amended in 1985
(50 FR 31181), was upheld by the
District Court in 1988 and the U.S.
Court of Appeals in 1989. The District
Court found that ORV use at Cape Cod
National Seashore is not inappropriate;
that the 1985 Plan minimized user
conflicts; that the NPS had provided
other recreational users adequate use of
the Seashore; that the NPS had properly
surveyed the sentiments of Seashore
users; and that ORV use, as managed by
the NPS, does not adversely affect the
Seashore’s values or its ecology.

The 1985 regulation that established
an 8.5 mile ORV corridor on the 40
miles of outer beach within the
Seashore would have provided a
satisfactory solution except that since
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1988, the number of nesting pair of
piping plover increased in this area over
800 percent. The ORV corridor is one of
the prime nesting areas in the Seashore
(in 1995, 33 of 87 pair nested in the
corridor). Primarily because of plovers
in the corridor, the Seashore staff
monitors every bird, nest and egg daily
to determine if the ORV corridor should
be open or closed. Symbolic fencing is
put up as soon as a nest is established
to identify the site. Wire enclosures are
put up once the eggs have been laid and
the ORV corridor is closed from the time
the birds hatch until they fledge,
approximately 28 days later. In the past
few years, during the time when the
Seashore receives the most visitors
(Fourth of July), including people
wishing to use the ORV corridor, only
0.4 to 0.6 miles of the corridor has been
open.

Decision To Initiate Negotiated
Rulemaking

The need for a new rule and the use
of the negotiated process was motivated
by a number of events including
legislative requirements, past litigation,
management issues and inflexibility of
the existing rule to deal with changing
conditions such as the use of the
corridor by the piping plover. The
negotiated rulemaking process was an
attempt to manage off-road vehicle
(ORV) access on the outer beach in a
way that accommodates the wishes of
ORV enthusiasts and those choosing
other forms of beach use, while
minimizing impacts to natural and
cultural resources and providing a
degree of flexibility for managing the
beach.

Since the current plan (1981 ORV
Management Plan, as amended in 1985)
went into effect, issues which had not
been anticipated or addressed
previously impacted the off-road vehicle
corridor. These impacts were mainly in
response to the importance of and the
efforts to protect the piping plover.
Thus, Cape Cod National Seashore
hopes the new regulation will be more
flexible and effective in governing ORV
use, and will accommodate the NPS’s
responsibilities for managing natural
resources and the recreational
opportunities mandated in the
Seashore’s enabling legislation.

The objective of negotiated
rulemaking was to front load the
controversy by getting all the interested
parties involved in the decision making
process from the beginning and
acknowledging, if not resolving, all the
issues and concerns. The process brings
together at the negotiating table the
organizations that are interested in the
issues and charges them with

developing a solution that is acceptable
to everyone. This process is used by
many Federal agencies, but this was the
first time the NPS used negotiated
rulemaking to develop a rule that will
become part of the Code of Federal
Regulations (CFR).

A total of 23 agencies, organizations
and interest groups with long term
interests and involvement in the ORV
issue were identified for the committee.
They included State agencies, the 6
towns the Seashore is located within,
ORV user groups, environmental
groups, Federal agencies, and tourism
and preservation groups.

Specifically, the Committee consisted
of members from the following
organizations:

1. Association for the Preservation of
Cape Cod

. Cape Cod Chamber of Commerce

. Cape Cod Commission

. Cape Cod Salties

. Citizens Concerned for Seacoast
Management

6. Conservation Law Foundation

7. Eastham Forum

8. Highland Fish and Game Club

9

1

abwiN

. Massachusetts Audubon Society
0. Massachusetts Beach Buggy

Association

11. Massachusetts Coastal Zone
Management

12. Massachusetts Department of
Environmental Protection

13. Massachusetts Division of Fisheries
and Wildlife

14. Massachusetts Division of Marine
Fisheries

15. National Park Service

16. Sierra Club

17. Town of Chatham

18. Town of Eastham

19. Town of Orleans

20. Town of Provincetown

21. Town of Truro

22. Town of Wellfleet

23. U.S. Fish and Wildlife Service

Each organization selected one
representative to sit at the table. This
person spoke and made commitments
for that organization. Only
representatives were allowed to
participate in the formal discussions.
All participants at the table had an
equal voice. To avoid problems with
unbalanced votes on one “‘side,” the
negotiated rulemaking was done as a
consensus process (every organization
had veto authority). The task assigned
the committee was to develop a new
ORV regulation for Cape Cod National
Seashore. If the committee was unable
to reach consensus on a new regulation,
then the NPS would develop a new rule
using the ideas, information and
creativity that had been gathered from

the group. This process allowed every
issue, idea and concern to be heard; all
sides had a chance to hear what was
most important and what most worried
the other participants. The NPS agreed
that if consensus was reached, the
consensus regulation would be put
forward as a proposed rule through the
notice and comment rulemaking process
with full public involvement. The
proposed rule was published in the
Federal Register on May 6, 1997 (FR 62
24624).

As required by FACA, all formal
meetings were announced in the
Federal Register and were open to the
public. There was a public comment
period at the end of each meeting.
Letters could be submitted to be
included in the official record if
someone was unable to attend.

The rulemaking sessions were
conducted by contracted professional
negotiators. The sessions were limited
to three, two-day meetings. These
meetings were spaced one month apart
to allow the representatives sufficient
time between meetings to report back to
their respective organizations and to
ensure that they were not committing to
things the organizations could not
support and, very importantly, to allow
time for independent interactions and
negotiations among committee members
to occur.

The committee was successful in
reaching consensus on a proposed ORV
regulation for Cape Cod National
Seashore. It is the contents of that
regulation that have been used to
identify issues, alternatives and
potential impacts for National
Environmental Policy Act (NEPA)
compliance.

Issues of Concern Raised During the
Negotiated Rulemaking

During the course of negotiations,
many ideas and issues were discussed,
clarified and agreed to by the
negotiating committee. The committee
reached consensus on the following
items and agreed that, although not
appropriate for inclusion in the text of
the regulation, these items were
important points, ideas and agreements
that should be included in the preamble
where they would be part of the official
record and identified as part of the
committee consensus.

Executive Order 11644, as amended
by E.O. 11989, “Use of Off-Road
Vehicles on Public Lands” directs the
NPS to monitor the impacts of the ORV
program on the resources of Cape Cod
National Seashore. The committee
supported this monitoring to identify
the actual effects (or lack of effects) of
ORV use at the Seashore. The intent of
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this research is not to develop “new’”
science on the effects of ORV use on the
outer beaches, but to document
specifically the current condition of the
ORV corridor and to monitor the
changes, if any, that occur over time.
This data will be used to assess any
changes that occur in the area where the
ORV corridor is located and to try to
identify the causes of these changes.
The monitoring methods identified for
use by the NPS will undergo peer
review by the broader scientific
community to identify weaknesses,
including areas of monitoring not
covered by the technical research
design. In this context, “peer’” includes
scientists beyond the NPS scientific
community. The monitoring will result
in an annual report that NPS will also
distribute for public and peer review
and comment. While user fees gathered
from ORV permits can be used to fund
this research, this funding is limited.

The committee recognized the
importance and relative fragility of
barrier spits, such as the sand spit at
Hatches Harbor. The NPS agrees to work
in consultation with the Massachusetts
Office of Coastal Zone Management to
address concerns specific to barrier
spits. It is understood that these areas
are more sensitive; that they are
important to shorebirds and for
protecting the natural resources located
behind them; and that a closer look at
these sensitive areas may result in a
need to limit use or further control
existing uses to protect resources.

The Cape Cod National Seashore
Advisory Commission will be requested
to develop a new subcommittee to
provide input and advice on the ORV
program at Cape Cod National Seashore.
The chair of the subcommittee will be
a duly appointed member of the
Commission. Other members of the
subcommittee will represent the same
general mix of interests represented in
the negotiated rulemaking committee.
This subcommittee will be assigned to
review and analyze the annual
monitoring report. Following its review
and analysis, the subcommittee may
refer any ORV program management
issues it identifies to the commission for
further deliberation, and the
Commission may advise the
Superintendent with respect to those
issues.

Night fishing is recognized as an
important activity on the beaches of
Cape Cod National Seashore. Vehicles
displaying a permit approved by the
Superintendent are able to access paved
public parking lots, closed to the general
public after hours, for nighttime fishing.

An annual report submitted to the
Secretary of the Interior will include an

analysis of the annual operating costs of
the ORV program.

The negotiated rulemaking committee
discussed a potential future need for
commercial permittees who would bring
people to various outer beach locations
to fish, swim, picnic or enjoy other
activities compatible with the
establishment of the Seashore. This
service could potentially reduce the
number of people needing to drive their
personal ORV’S on the beach. The
Seashore agreed to evaluate the impact
if the number of commercial permits for
the ORYV corridor exceeded the number
issued in 1981 (18). Operators of a
passenger vehicle for hire, engaged in
carrying passengers for a fee on a
designated ORV route, will obtain a
permit for commercial use issued by the
Superintendent. One condition of this
permit will be that the applicants must
demonstrate they possess adequate
knowledge of the Seashore’s off-road
system and points of interest, and they
must comply with all applicable
Federal, State and local regulations. The
fee for this permit will be based on the
costs incurred by the NPS to administer
this program. Failure to comply with
any provision of an ORV permit, any
regulation listed in this section or Part
2 or Part 4 of this chapter, or the
requirements of the commercial use
permit may result in revocation of
permits by the Superintendent.

The committee recognized that, even
given the greater flexibility of the
consensus rule, there is a high
probability portions of the beach may be
closed at various times because of
resource protection concerns. To
provide access to some locations
immediately adjacent to prime fishing
areas, the committee identified “limited
parking areas’ for fishing access. These
areas will be sand pull-offs located
behind the primary dunes and be
limited to two or three cars. NPS staff
will identify areas for these to be located
on the High Head access route and the
Power Line route. Every attempt will be
made to locate the parking spaces on
previously impacted areas. They will be
located to provide minimal visual
impact and to minimize widening of the
route or impact to vegetation. The
spaces will be posted to identify that
only people actively fishing may park.

It is recognized that boat launching,
within the ORV corridor, is permitted
by properly approved and permitted
vehicles. The definition of boat in this
context does not include personal
watercraft ( e.g., jet skis style vessel).
Additional information regarding the
requirements pertaining to the use of
personal watercraft and boats is
contained within the Compendium of

Designations, Closures (36 CFR 1.5 and
1.7) for Cape Cod National Seashore and
36 CFR Part 3.

Self-contained vehicles will continue
to be managed as they have in the past.
A self-contained vehicle is a vehicle
with a water or chemical toilet and a
permanently installed holding tank able
to hold a minimum of three days of
waste material. It is recognized that self-
contained vehicles need to be located
within close proximity to a beach access
route. They also need to be located on
a wider section of beach away from
vegetation. The access route for self-
contained vehicles must be fairly flat
and stable. These factors will limit the
possible locations for this activity. The
committee agreed that, while the
location of the self-contained parking
area may need to shift somewhat,
neither the scale nor the general level of
impact would increase.

All the organizations represented by
the committee agreed that the protection
of the piping plover is important. There
was consensus on the need to close
beaches to ORV’s when chicks have
hatched and before they have fledged.

The committee acknowledged
Executive Order 12962, Recreational
Fisheries, which, in part, acknowledges
the importance of participating in
recreational fishing, and protecting and
conserving fish stock.

The NPS recognizes the importance of
citizen participation in the ORV
program. In accordance with NPS
policy, a program will be developed to
make use of the unique skills and
knowledge of individuals within the
ORV community. This program will
formalize and recognize the
preservation efforts, education, beach
clean up and other activities many of
these individuals already perform.

Comments Received on Proposed ORV
Regulation

During the public review period for
the proposed Off-Road Vehicle
Regulation for Cape Cod National
Seashore, 15 written comments were
received. Because of the concurrent
comment period for the Environmental
Assessment (EA) and the proposed
regulation, some of these letters dealt
partially or totally with comments on
the EA. Response to EA comments will
be dealt with separately as part of the
NEPA process.

Of the 15 comments received, nine
supported the regulation, one opposed it
and five offered comment but were
neutral as to whether they supported or
opposed it. In addition to written
comments, approximately 6 telephone
comments were received. All telephone
contacts supported the regulation.
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In compliance with guidelines
established as part of the negotiated
rulemaking process and agreed to by all
participants, organizations that were at
the table during the rulemaking were
not allowed to comment on the
proposed regulation. They were invited
to comment on the EA because this was
drafted solely by the NPS and, unlike
the proposed regulation, the
organizations did not have a chance to
review or comment on it during the
rulemaking process. Individual
members of organizations that were
represented at the table were allowed to
comment on the proposed regulation.

Annual Cap of 3400 Permits

The issue raised by the most people
or organizations (four) was about the
annual cap of 3,400 permits. Concerns
were raised as to how this limit was
established and justified. One group felt
the number was too high, whereas
others felt there should not be a limit to
the number of permits issued. Some
suggested that there should be a limit to
the number of vehicles on the beach at
any one time. Two suggested this
system favored people who live in
Massachusetts.

The rulemaking group spent
considerable time discussing this issue.
The group agreed that it was important
to limit the number of vehicles on the
beach, but at the same time to allow
some growth in the number of users.
The group understood the complexity of
instituting a daily limit—numerous
access points, potential traffic problems
as users lined up to wait for people to
leave, people who buy an annual pass
but use it only for a limited time would
be unsure if they would have access and
additional staff needed to control
access. Because of these concerns, the
daily limit option was dropped in favor
of the annual cap.

The annual cap was arrived at by
looking at the number of permits which
have been issued in the past and adding
10% to that number. Because the
number of annual permits that can be
issued in a calendar year exceeds the
usual number issued, there has been no
need to establish a procedure for issuing
permits. When it appears that the
annual cap will be reached, the NPS
will work with an advisory group,
which is a sub-committee of the Cape
Cod National Seashore Advisory
Commission, to establish a procedure
that gives equal access to permits for
people in-state as well as for people
from out-of-state.

Personal Watercraft (PWC)

One group reminded the NPS that one
of the areas of consensus during the

negotiated rulemaking, was that the
launching of PWC from the ORV
corridor was prohibited. This statement
is in the preamble of the regulation and
has been codified in the park’s
compendium in the section dealing with
boating. In addition, the NPS will be
addressing the issue of PWCs through
comment rulemaking in the general
regulations.

Piping Plovers

One individual questioned the need
to have an automatic closure of a section
of the corridor from April 1 through July
20th. During the negotiated rulemaking
many groups saw an advantage to
having an automatic closure of a section
of the corridor, especially with the
establishment of another section which
had a higher probability of not having
nesting plovers. Because of the high
concentration of plovers on the beach in
the section scheduled for automatic
closure, ORV users had to check daily
to see whether or not they would be able
to get out to that section of the beach.
Also, this section of the beach required
a high amount of management by the
NPS as all the nests, eggs and chicks
had to be checked each day. Because of
these and other reasons, the group
decided to schedule the automatic
closure of a section of the corridor.

Cost

One individual questioned the cost of
running the ORV program, specifically
the cost of patrolling the night fishing
area, and stated that as a taxpayer they
did not want to support this high cost
activity. The regulation specifically
states that the costs to run and manage
the ORV program will be recovered by
the Seashore through the cost of the
permits. The cost of the program will be
borne by the people who benefit from
the program.

Winter Use of the ORV Corridor

One group stated that the regulation
was unclear as to how limited access
passes (LAP) for winter ORV use would
be managed. The regulation states that
winter use of the beach for ORV use
would require an annual ORV pass as
well as a LAP. Access must be for the
purposes of getting to the town
shellfishing beds at Hatches Harbor,
recovering personal property or flotsam
and jetsam from the beach, caretaker
functions at a dune cottage or fishing. In
addition, an operator is required to view
a special education program on the
unique situations encountered on a
winter beach. To allow for the
development of a system that is flexible
and meets the needs of the users,
provides for visitor safety and protects

the resources, the specifics of the
limited access pass are not included in
the regulation. The Seashore staff,
working with the advisory group, will
develop procedures for winter access
that meet all of these requirements. If
problems arise the procedures will be
reviewed, and if appropriate, revised to
best accommodate all concerns while
meeting the objectives of the regulation.

Support for the Regulation

One letter from a local resident claims
that all of the surfcasters he has spoken
with are 100 percent behind the new
regulations. He made a point of saying
that their appreciation will be shown by
their making an extra effort to follow
any guidelines to the “T”’, and to be
courteous and considerate to all they
come across in their travels.

Drafting Information

A formal negotiated rulemaking was
utilized in the development of this
proposed rule in accordance with the
Federal Advisory Commission Act
(FACA) and the Negotiated Rulemaking
Act (5 U.S.C. 561).

Paperwork Reduction Act

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget and assigned
clearance number 1024-0026. This
information is being collected to solicit
information that is necessary for the
Superintendent to issue off-road vehicle
permits. The public is being asked to
provide this information in order for the
park to track the number of permits
issued and to whom they are issued.
Should the park need to contact the
permittees, a mechanism will be in
place to allow them to do so. The
information will be used to grant
administrative benefits. The obligation
to respond is required to obtain a
benefit.

Specifically, the NPS needs the
following information to issue a permit:
(1) Name and address of registered

owner.

(2) Driver’s license number and State
of issue.

(3) Vehicle license plate number and
State.

(4) Vehicle description, including
year, make, model and color.

(5) Make, model and size of tires.

(6) List of equipment on board as
required in section 4 of the rule.

The public reporting burden for the
collection of information in this
instance is estimated to be 0.28 hours
per response, including the time for
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reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed and
completing and reviewing the collection
of information. Send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing the burden of these
information collection requests, to
Information Collection Officer, National
Park Service, 800 North Capitol Street,
Washington, D.C. 20001; and the Office
of Management and Budget, Office of
Information and Regulatory Affairs,
Attention: Desk Officer for Department
of the Interior (1024-0125), Washington,
D.C. 20503.

Compliance With Other Laws

This rule was reviewed by the Office
of Management and Budget under
Executive Order 12866. The Department
of the Interior determined that this
document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
The economic effects of this rulemaking
are local in nature and negligible in
scope.

The NPS has determined and certifies
pursuant to the Unfunded Mandates
Reform Act (2 U.S.C. 1502 et seq.), that
this rule will not impose a cost of $100
million or more in any given year on
local, State or tribal governments or
private entities.

This regulation is subject to National
Environmental Policy Act (NEPA)
compliance and an Environmental
Assessment (EA) has been completed
and a Finding of No Significant Impact
has been determined. This document is
available for public review and can be
obtained by contacting the park at the
address noted at the beginning of this
rulemaking.

List of Subjects in 36 CFR Part 7

National parks, Reporting and
recordkeeping requirements.

In consideration of the foregoing, NPS
amends 36 CFR Chapter | as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority citation for Part 7
continues to read as follows:
Authority: 16 U.S.C. 1, 3, 9a, 460(q),

462(k), Sec. 7.96 also issued under Code 8—
137 (1981) and D.C. Code 40721 (1981).

2. Revise section 7.67(a) to read as
follows:

§7.67 Cape Cod National Seashore.

(a) Off-road operation of motor
vehicles.

(1) What do | need to do to operate
a vehicle off road? To operate a vehicle
off road at Cape Cod National Seashore,
you must meet the requirements in
paragraphs (b) through (e) of this
section. You also must obtain a special
permit if you:

(i) Will use an oversand vehicle (see
paragraphs (a)(6) and (a)(7) of this
section for details);

(ii) Will use an oversand vehicle to
camp (see paragraph (a)(8) of this
section for details); or

(iii) Are a commercial operator (see
paragraph (a)(9) of this section for
details).

(2) Where and when can | operate my
vehicle off road? You may operate a
vehicle off road only under the
conditions specified in the following
table. However, the Superintendent may
close any access or oversand route at
any time for weather, impassable
conditions due to changing beach
conditions, or to protect resources.

Route

When you may use the route

On the outer beach between the opening to Hatches Harbor, around
Race Point to High Head, including the North and South Beach ac-
cess routes at Race Point and the bypass route at Race Point Light.

Off road vehicle corridor from Exit 8 to High Head ...........cccccovviiinene.

Access road at High Head from the inland parking area to the primary

dune.

Designated dune parking area at High Head (for fishing only)
Power Line Route access and fishing parking area

On controlled access routes for residents or caretakers of individual

dune cottages in the Province Lands.

On commercial dune taxi routes following portions of the outer beach
and cottage access routes as described in the appropriate permit.

On the outer beach from High Head to Head of the Meadow .................

Coast Guard beach in Truro to Long Nook beach

April 15 through November 15, except Exit 8 to High Head which is
closed April 1 through July 20.

July 21 through November 15.
January 1 through December 31.

January 1 through December 31.

Only when the Superintendent opens the route due to high tides,
beach erosion, shorebird closure or other circumstances which will,
as a result, warrant public use of this access way.

January 1 through December 31.

April 15 through November 15.

July 1 through August 31.
April 15 through November 15 (hours posted).

(3) May I launch a boat from a
designated route? Boat trailering and
launching by a permitted vehicle from
a designated open route corridor is
permitted.

(4) What travel restrictions and
special rules must | obey? You must
comply with all applicable provisions of
this chapter, including part 4, as well as
the specific provisions of this section.

(i) On the beach, you must drive in a
corridor extending from a point 10 feet
seaward of the spring high tide drift line
to the berm crest. You may drive below
the berm crest only to pass a temporary
cut in the beach, and you must regain
the crest immediately following the cut.

Delineator posts mark the landward side
of the corridor in critical areas.

(i) On an inland oversand route, you
must drive only in a lane designated by
pairs of delineator posts showing the
sides of the route.

(iii) An oversand route is closed at
any time that tides, nesting birds, or
surface configuration prevent vehicle
travel within the designated corridor.

(iv) When two vehicles meet on the
beach, the operator of the vehicle with
the water on the left must yield, except
that self-contained vehicles always have
the right of way.

(v) When two vehicles meet on a
single-lane oversand route, the operator

of the vehicle in the best position to
yield must pull out of the track only so
far as necessary to allow the other
vehicle to pass safely, and then must
back into the established track before
resuming the original direction of travel.

(vi) If you make a rut or hole while
freeing a stuck vehicle, you must fill the
rut or hole before you remove the
vehicle from the immediate area.

(5) What activities are prohibited? The
following are prohibited:

(i) Driving off a designated oversand
route.

(ii) Exceeding a speed of 15 miles per
hour unless posted otherwise.
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(iii) Parking a vehicle in an oversand
route so as to obstruct traffic.

(iv) Riding on a fender, tailgate, roof,
door or any other location on the
outside of a vehicle.

(v) Driving a vehicle across a
designated swimming beach at any time
when it is posted with a sign prohibiting
vehicles.

(vi) Operating a motorcycle on an
oversand route.

(6) What special equipment must |
have in my vehicle? You must have in
your vehicle all the equipment required
by the Superintendent, including:

(i) Shovel;

(ii) Tow rope, chain, cable or other
similar towing device;

(iii) Jack;

(iv) Jack support board;

(v) Low air pressure tire gauge; and

(vi) Five tires that meet or exceed
established standards.

(7) What requirements must | meet to
operate an oversand vehicle? You may
operate an oversand vehicle only if you
first obtain an oversand permit from the
Superintendent. The Superintendent
administers the permit system for
oversand vehicles and charges fees that
are designed to recover NPS
administrative costs.

(i) The oversand permit is a Special
Use Permit issued under the authority of
36 CFR 1.6 and 4.10. You must provide
the following information for each
vehicle for which you request a permit:

(A) Name and address of registered
owner;

(B) Driver’s license number and State
of issue;

(C) Vehicle license plate number and
State of issue; and

(D) Vehicle description, including
year, make, model and color; make,
model and size of tires.

(ii) Before we issue a permit, you
must:

(A) Demonstrate that your vehicle is
equipped as required in paragraph (a)(6)
of this section;

(B) Provide evidence that you have
complied with all Federal and State
licensing registering, inspecting and
insurance regulations; and

(C) View an oversand vehicle
operation educational program and
ensure that all other potential operators
view the same program.

(iii) The Superintendent will affix the
permit to your vehicle at the time of
issuance.

(iv) You must not transfer your
oversand permit from one vehicle to
another.

(8) What requirements must | meet to
operate an oversand vehicle in the off
season?

To operate an oversand vehicle
between November 16 and April 14, you

must obtain from the Superintendent an
oversand permit and a limited access
pass. We will issue you a limited access
pass if you have a valid oversand permit
(see paragraph (a)(7) of this section) and
if you have viewed an educational
program that outlines the special
aspects of off season oversand use.

(i) You may operate a vehicle during
the off-season only on the portion of the
beach between High Head and Hatches
Harbor.

(if) You must not operate a vehicle
during the off-season within two hours
either side of high tide.

(iii) We may issue a limited access
pass for the following purposes:

(A) Access to town shellfish beds at
Hatches Harbor;

(B) Recovery of personal property,
flotsam and jetsam from the beach;

(C) Caretaker functions at a dune
cottage; or

(D) Fishing.

(9) What requirements must | meet to
use an oversand vehicle for camping?
You may use an oversand vehicle to
camp on the beach only in the manner
authorized in this section or as
authorized by the Superintendent
through another approved permitting
process.

(i) You must possess a valid permit
issued under paragraph (a)(7) of this
section.

(i) You may camp only in a self-
contained vehicle that you park in a
designated area. A self-contained
vehicle has a self-contained water or
chemical toilet and a permanently
installed holding tank with a minimum
capacity of 3 days waste material. There
are two designated areas with a
maximum combined capacity of 100
vehicles.

(A) You must drive the self-contained
vehicle off the beach to empty holding
tanks at a dumping station at intervals
of no more than 72 hours.

(B) Before returning to the beach, you
must notify the Oversand Station as
specified by the Superintendent.

(iii) You must not drive a self-
contained vehicle outside the limits of
a designated camping area except when
entering or leaving the beach by the
most direct authorized route.

(iv) You are limited to a maximum of
21 days camping on the beach from July
1 through Labor Day.

(10) What special requirements must
I meet if | have a commercial vehicle?

(i) To operate a passenger vehicle for
hire on a designated oversand route, you
must obtain a permit from the
Superintendent. The Superintendent
issues the permit under the authority of
36 CFR 1.6, 4.10 and 5.6.

(i) You must obey all applicable
regulations in this section and all

applicable Federal, State and local
regulations concerning vehicles for hire.

(iii) You must provide the following
information for each vehicle that will
use a designated oversand route:

(A) Name and address of tour
company and name of company owner;

(B) Make and model of vehicle;

(C) Vehicle license plate number and
State of issue; and

(D) Number of passenger seats.

(11) How will the Superintendent
manage the off-road vehicle program?

(i) The Superintendent will issue no
more than a combined total of 3400
oversand permits annually, including
self-contained permits.

(ii) The Superintendent will monitor
the use and condition of the oversand
routes to review the effects of vehicles
on natural, cultural, and aesthetic
resources in designated corridors. If the
Superintendent finds that resource
degradation or visitor impact is
occurring, he/she may amend, rescind,
limit the use of, or close designated
routes. The Superintendent will do this
consistent with 36 CFR 1.5 and 1.7 and
all applicable Executive Orders;

(iii) The Superintendent will consult
with the Cape Cod National Seashore
Advisory Commission regarding
management of the off-road vehicle
program.

(iv) The Superintendent will
recognize and use volunteers to provide
education, inventorying, monitoring,
field support, and other activities
involving off-road vehicle use. The
Superintendent will do this in
accordance with 16 U.S.C. 18 g—j.

(v) The Superintendent will report
annually to the Secretary of the Interior
and to the public the results of the
monitoring conducted under this
section, subject to availability of
funding.

(12) What are the penalties for
violating the provisions of this section?
Violation of a term or condition of an
oversand permit issued in accordance
with this section is prohibited. A
violation may also result in the
suspension or revocation of the permit.

(13) Has OMB approved the collection
of information in this section? As
required by 44 U.S.C. 3501 et. seq., the
Office of Management and Budget has
approved the information collection
requirement contained in this section.
The OMB approval number is 1024—
0026. We are collecting this information
to allow the Superintendent to issue off-
road vehicle permits. You must provide
the information in order to obtain a

permit.
* * * * *
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Dated: February 8, 1998.
Donald J. Barry,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 98-4638 Filed 2—23-98; 8:45 am]
BILLING CODE 4310-70-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51

[FRL—5966—4]

Control of Air Pollution; Removal and

Modification of Obsolete, Superfluous
or Burdensome Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) published a direct final
rule and an associated notice of
proposed rulemaking of the same title
on April 11, 1996 (61 FR 16050, 61 FR
16068). Both actions were to delete or
modify certain rules previously
promulgated under the Clean Air Act in
the Code of Federal Regulations (CFR),
40 CFR parts 51 and 52, clarify their
legal status and remove unnecessary,
obsolete or burdensome regulations.
EPA received adverse comments on the
deletion of rules 40 CFR 51.100(0), 40
CFR 51.101, 40 CFR 51.110(g) and 40
CFR 51.213 as published in both the
direct final rule and associated notice of
proposed rulemaking. In response to
those comments, EPA withdrew those
sections from the direct final rule on
June 14,1996 (61 FR 30162). In today’s
action, EPA is finalizing the notice of
proposed rulemaking with respect to
these sections. Separate from the notice
of proposed rulemaking action, EPA is
also removing sections 40 CFR
51.103(a)(1) and (a)(2), as they were
superseded by the Clean Air Act
Amendments of 1990.

DATES: This rule will be in effect on
March 26, 1998.

FOR FURTHER INFORMATION CONTACT:
Maureen Delaney, Office of Air and
Radiation, Office of Policy Analysis and
Review (202) 260-7431.
SUPPLEMENTARY INFORMATION:

l. Introduction

On March 4, 1995, the President
directed all Federal agencies and
departments to conduct a
comprehensive review of the regulations
they administer, to identify those rules
that are obsolete or unduly burdensome.
EPA conducted a review of such rules,
including rules issued under the Clean

Air Act (CAA), as amended (42 U.S.C.
7401 et seq.). On June 29, 1995, EPA
deleted more than 200 Clean Air Act
rules that were no longer legally in
effect under the amended Clean Air Act.
60 FR 33915 (June 29, 1995).

On April 11, 1996, EPA
simultaneously published a direct final
notice of rulemaking and a notice of
proposed rulemaking consisting of
EPA’s second phase of its revision
effort. 61 FR 106050 (April 11, 1996).
Where EPA determined that a regulation
did not add substantial value to what is
already contained in the law, or where
there are alternative means to
accomplish the regulatory end without
restricting EPA’s ability to respond to
factual peculiarities in a timely and
appropriate way, EPA determined that
the regulation should be deleted. The
rulemaking specified that EPA would
withdraw any portions of the direct
final rule that were the subject of filed
adverse or critical comments. EPA
received adverse comments on the
revisions to 40 CFR 51.100(0), 40 CFR
51.101, 40 CFR 51.110(g) and 40 CFR
51.213 as published in the direct final
rule and associated notice of proposed
rulemaking within 30 days of
publication in the Federal Register of
the proposed rule and withdrew those
portions of the direct final rule on June
14, 1996 (61 FR 30162). This final rule
summarizes the comments received on
these CFR sections and EPA’s responses.

Removal of any rules from the CFR is
not intended to affect the status of any
civil or criminal actions that were
initiated prior to the publication of this
rule, or which may be initiated in the
future to readdress violations of the
rules that occurred when the rules were
still legally in effect. Removal of
provisions on the ground that they
reiterate or are redundant of statutory
provisions does not affect any obligation
or requirement to comply with such
statutory provision.

I1. Deletion and Modification of
Unnecessary or Burdensome Rules

40 CFR 51.110(g)

Section 51.110(g) states that EPA
encourages states, in developing their
attainment plans, to identify alternative
control strategies and the costs and
benefits thereof. EPA proposed to delete
this provision and rely on Clean Air Act
sections 110(a)(2)(A) and 101(a)(3), as
well as Train v. NRDC, 421 U.S. 60, 78—
79 (1975) and Union Electric Co. v. EPA,
427 U.S. 246, 256-57 (1976), which
make clear that a state is free to consider
a broad range of factors in constructing
its attainment plans.

Commenters suggest that without
section 51.110(g) states may be hesitant
to submit an implementation plan with
provisions outside of the specific
requirements of the CFR or Clean Air
Act. As stated previously in the notice
of proposed rulemaking, EPA agrees
with the policies embodied in section
51.110(g). For that reason, EPA has
decided to retain the provision in the
CFR.

40 CFR 51.101 Stipulations

Section 51.101 states that nothing in
part 51 should be construed to
encourage states: to adopt
implementation plans that do not
protect the environment; to adopt plans
that do not take into consideration cost-
effectiveness and social and economic
impact; to limit appropriate techniques
for estimating air quality or
demonstrating adequacy of control
strategies; and otherwise to limit state
flexibility to adopt appropriate control
strategies or to attain and maintain air
quality better than that required by a
national standard. EPA proposed to
delete this provision and rely on Clean
Air Act sections 110(a)(2)(A) and
101(a)(3), as well as Train v. NRDC, 421
U.S. 60, 78-79 (1975) and Union
Electric Co. v. EPA, 427 U.S. 246, 256—
57 (1976), which make clear that a state
is free to consider a broad range of
factors in constructing its attainment
plans.

Commenters suggested that section
51.101 should remain in the CFR
because the flexibility available to States
may not be clear if this section were
removed. As stated previously in the
notice of proposed rulemaking, EPA
agrees with the policies embodied in
section 51.101. For that reason, EPA has
decided to retain the provision in the
CFR.

40 CFR 51.100(0)

Section 51.100(0) defines reasonably
available control technology (““RACT”)
for the purpose of implementing
secondary national ambient air quality
standards (““NAAQS”). This definition
is only used in the establishment of
secondary NAAQS attainment dates and
in the evaluation of State requests for
extensions of state implementation plan
submittals for secondary NAAQS.

Section 51.110(c) requires plans to
provide for the attainment of a
secondary standard within a reasonable
time after the date of the
Administrator’s approval of the plan,
and for maintenance of the standard
after it has been attained.

Under the Clean Air Act of 1977, the
test for approval of the attainment date
in a SIP implementing a secondary
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NAAQS was contained in section
110(a)(2)(A)(ii). This required that the
SIP attain the secondary NAAQS within
a “‘reasonable time.”” Under the CAA of
1990, this was changed. The new test for
approval of a secondary NAAQS
attainment date is contained in section
172(a)(2)(B) and requires attainment ‘““as
expeditiously as practicable after the
date such area was designated
nonattainment.”

As a result of this statutory change,
EPA proposed to delete section
51.110(c) from the CFR to eliminate any
possible confusion regarding the
appropriate tests for approval of a
secondary NAAQS attainment date.
Because the sole purpose of the section
51.100(0o) definition of RACT was to aid
in EPA’s evaluation of the approvability
of secondary NAAQS attainment dates
or requests for extension of SIP
submittal dates and the 1990
Amendments changed the test
governing the evaluation of secondary
NAAQS attainment dates, EPA stated
that it believed the definition was no
longer necessary and proposed deletion.
The EPA then stated its belief that
evaluation of the approvability of the
expeditiousness of attainment dates for
secondary nonattainment areas requires
a case-by-case analysis of the nature and
extent of the problem. The EPA stated
that it did not believe that the
availability and effectiveness of RACT
should be a determinative factor in
implementing secondary NAAQS. In
addition, EPA maintained that the
deletion of section 51.100(0) would
eliminate potential confusion, since for
other purposes the Agency generally
interprets the statute’s RACT
requirements consistently with the
definition of RACT contained in a
December 9, 1976, memorandum from
R. Strelow to Regional Administrators,
Regions 1-X, entitled “Guidance to
Determining Acceptability of SIP
Regulations in Nonattainment Areas.”

Commenters suggest that the
definition of RACT in section 51.100(0)
is the only regulatory definition that
states that the availability and
effectiveness of RACT should be a
determinative factor in implementing
secondary NAAQS. EPA does not agree
that RACT as defined in section
51.100(0) should be the determinative
factor in setting attainment dates for the
secondary NAAQS under the new
statutory test for setting those dates.
However, EPA sees no compelling need
to delete the definition of RACT for
purposes of guiding the decisions under
40 CFR 51.341 on whether to grant
extensions for submitting SIPs to attain
the secondary NAAQS. For these
reasons, section 51.100(o0) will remain in

the CFR, but for this latter purpose only.
The reference to section 51.110(c)(2)
will be deleted since that section has
previously been deleted from the CFR.

40 CFR 51.103(a)(1), (2)(2)

Sections 51.103(a)(1) and (a)(2)
require that a state make an official
implementation plan submission to EPA
for any primary national ambient air
quality standard or secondary standard,
or revision, within nine months after
promulgation of such standard or
revision.

Prior to the Clean Air Act
Amendments of 1990, section 110(a)(1)
required submission of state
implementation plans within nine
months after promulgation of a national
primary ambient air quality standard.
The Amendments of 1990 changed
section 110(a)(1) to give states ‘3 years
(or such shorter period as the
Administrator may prescribe)’” from
promulgation. At this time, EPA sees no
basis for retaining the nine month
deadline, absent a new finding that nine
months is reasonable for all purposes.
Accordingly, EPA is removing the last
sentence in section 51.103 and is
deleting sections 51.103(a)(1) and (a)(2).
EPA has determined that there is no
need to promulgate another regulation
stating the three year deadline since a
regulation would not add substantial
value to what is already contained in
the law. EPA is relying on the ‘““‘good
cause’ exception to the notice
requirements of the Administrative
Procedure Act (section 553(b)(3)(B))
because EPA believes it is unnecessary
to provide an opportunity for comment
since the deletion merely implements
the changes Congress enacted in 1990.

40 CFR 51.213 Transportation Control
Measure

Section 51.213(a) provides that plans
must contain procedures for obtaining
and maintaining data on actual
emissions reductions achieved as a
result of implementation of
transportation control measures. Section
51.213(b) provides that, for measures
based on traffic flow changes or
reductions in vehicle use, data must
include observed changes in vehicle
miles traveled and average speeds.
Section 51.213(c) requires data to be
kept so as to facilitate comparison of the
planned and actual efficacy of
transportation control measures.

Section 51.213(a—c) are generally
addressed in section Ill, SIP
requirements, of the General Preamble
for Title | of the 1990 CAA. The
procedural elements of the SIP
submittals are specifically required by
sections 182 and 187 of the CAA. The

requirements are incorporated in
Agency regulation and guidance on each
required SIP submittal that is related to
transportation control. For example,
guidance documents such as
“Transportation Control Measure: State
Implementation Plan Guidance
(September 1990), “Section 187 VMT
Forecasting and Tracking Guidance”
(January 1992), and “Transportation
Control Measure Information
Documents’ (March 1992), discuss the
same requirements that are set forth in
section 51.213. Therefore, EPA believed
this section was redundant of other EPA
guidance regarding transportation
control measures, and proposed to
delete it from the CFR.

Commenters suggest that even though
guidance documents provide more
detail than the rules implementing its
provisions, rules, as opposed to
guidance, are binding. EPA agrees that
a binding rule on this subject would be
useful, and section 51.213 will remain
in the CFR.

I11. Final Action

EPA determines that the above-
referenced rules should be deleted or
modified at this time. This action will
become effective March 26, 1998.

IV. Analyses Under E.O. 12866, the
Unfunded Mandates Reform Act of
1995, the Regulatory Flexibility Act,
and the Paperwork Reduction Act

Because the withdrawal of these rules
from the CFR merely withdraws
obsolete, duplicative, or superfluous
requirements, this action is not a
“significant” regulatory action within
the meaning of Executive Order 12866.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Today’s determination does not
create any new requirements, but
deletes or modifies existing
requirements which are obsolete,
duplicative, superfluous, unnecessary,
or otherwise unduly burdensome. |
therefore certify that it does not have
any significant impact on any small
entities affected.

Under sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (“Unfunded Mandates Act’)
signed into law on March 22, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to State,
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local, or tribal governments in the
aggregate.

EPA'’s final action here does not
impose upon the states any federal
intergovernmental mandate, as defined
in section 101 of the Unfunded
Mandates Act. No additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action, which deletes or eases the
indicated requirements. Thus, EPA has
determined that this final action does
not include a mandate that may result
in estimated costs of $100 million or
more to either State, local or tribal
governments in the aggregate, or to the
private sector.

Finally, since EPA here is merely
removing or revising superfluous
requirements, their deletion from the
CFR does not affect requirements under
the Paperwork Reduction Act.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 27, 1998.

V. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Controller
General of the General Accounting
Office prior to the publication of the
rule in today’s Federal Register. This
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 51
Environmental protection, Air
pollution control.

Dated: February 6, 1998.
Carol M. Browner,
Administrator.

Part 51, Chapter I, Title 40 of Code of
Federal Regulations is amended as
follows:

PART 51—[AMENDED]
1. The authority citation for part 51
continues to read as follows:
Authority: 42 U.S.C. 7401-7671 et seq.

Subpart F—Procedural Requirements

2. Section 51.100(0) (3) is revised to
read as follows:

§51.100 Definitions.
* * * * *
0 * X *

(3) Alternative means of providing for
attainment and maintenance of such

standard. (This provision defines RACT
for the purposes of §51.341(b) only.)

* * * * *

§51.103 [Amended]

3. Section 51.103 is amended by
removing the last sentence in paragraph
(a), and removing paragraphs (a)(1) and
().

[FR Doc. 98-3884 Filed 2—-23-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[FRL-5969-7]
Protection of Stratospheric Ozone

AGENCY: Environmental Protection
Agency.
ACTION: Notice of Acceptability.

SUMMARY: This document expands the
list of acceptable substitutes for ozone-
depleting substances (ODS) under the
U.S. Environmental Protection Agency’s
(EPA) Significant New Alternatives
Policy (SNAP) program.
EFFECTIVE DATE: February 24, 1998.
ADDRESSES: Information relevant to this
document is contained in Air Docket A—
91-42, Central Docket Section, South
Conference Room 4, U.S. Environmental
Protection Agency, 401 M Street, S.W.,
Washington, D.C. 20460. Telephone:
(202) 260-7548. The docket may be
inspected between 8:00 a.m. and 5:30
p.m. weekdays. As provided in 40 CFR
Part 2, a reasonable fee may be charged
for photocopying.
FOR FURTHER INFORMATION CONTACT:
Carol Weisner at (202) 564—9193 or fax
(202) 565-2095, U.S. EPA, Stratospheric
Protection Division, 401 M Street, S.W.,
Mail Code 6205J, Washington, D.C.
20460; EPA Stratospheric Ozone
Protection Hotline at (800) 296-1996;
EPA World Wide Web Site (http://
www.epa.gov/ozone/title6/snap).
SUPPLEMENTARY INFORMATION:
I. Section 612 Program

A. Statutory Requirements

B. Regulatory History
Il. Listing of Acceptable Substitutes

A. Refrigeration and Air Conditioning

B. Foam Blowing

C. Aerosols

D. Solvent Cleaning
I1l. Additional Information
Appendix A—Summary of Acceptable

Decisions

I. Section 612 Program

A. Statutory Requirements

Section 612 of the Clean Air Act
authorizes EPA to develop a program for

evaluating alternatives to ozone-
depleting substances. EPA refers to this
program as the Significant New
Alternatives Policy (SNAP) program.
The major provisions of section 612 are:

« Rulemaking—Section 612(c)
requires EPA to promulgate rules
making it unlawful to replace any class
I (chlorofluorocarbon, halon, carbon
tetrachloride, methyl chloroform,
methyl bromide, and
hydrobromofluorocarbon) or class Il
(hydrochlorofluorocarbon) substance
with any substitute that the
Administrator determines may present
adverse effects to human health or the
environment where the Administrator
has identified an alternative that (1)
reduces the overall risk to human health
and the environment, and (2) is
currently or potentially available.

< Listing of Unacceptable/Acceptable
Substitutes—Section 612(c) also
requires EPA to publish a list of the
substitutes unacceptable for specific
uses. EPA must publish a corresponding
list of acceptable alternatives for
specific uses.

¢ Petition Process—Section 612(d)
grants the right to any person to petition
EPA to add a substance to or delete a
substance from the lists published in
accordance with section 612(c). The
Agency has 90 days to grant or deny a
petition. Where the Agency grants the
petition, EPA must publish the revised
lists within an additional 6 months.

« 90-day Notification—Section 612(e)
requires EPA to require any person who
produces a chemical substitute for a
class | substance to notify the Agency
not less than 90 days before new or
existing chemicals are introduced into
interstate commerce for significant new
uses as substitutes for a class |
substance. The producer must also
provide the Agency with the producer’s
unpublished health and safety studies
on such substitutes.

¢ Outreach—Section 612(b)(1) states
that the Administrator shall seek to
maximize the use of federal research
facilities and resources to assist users of
class I and Il substances in identifying
and developing alternatives to the use of
such substances in key commercial
applications.

¢ Clearinghouse—Section 612(b)(4)
requires the Agency to set up a public
clearinghouse of alternative chemicals,
product substitutes, and alternative
manufacturing processes that are
available for products and
manufacturing processes which use
class I and Il substances.

B. Regulatory History

On March 18, 1994, EPA published
the Final Rulemaking (FRM) (59 FR
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13044) which described the process for
administering the SNAP program and
issued EPA'’s first acceptability lists for
substitutes in the major industrial use
sectors. These sectors include:
refrigeration and air conditioning; foam
blowing; solvent cleaning; fire
suppression and explosion protection;
sterilants; aerosols; adhesives, coatings
and inks; and tobacco expansion. These
sectors compose the principal industrial
sectors that historically consumed the
largest volumes of ozone-depleting
compounds.

As described in the final rule for the
SNAP program (59 FR 13044), EPA does
not believe that rulemaking procedures
are required to list alternatives as
acceptable with no limitations. Such
listings do not impose any sanction, nor
do they remove any prior license to use
a substance. Consequently, by this
notice EPA is adding substances to the
list of acceptable alternatives without
first requesting comment on new
listings.

EPA does, however, believe that
Notice-and-Comment rulemaking is
required to place any substance on the
list of prohibited substitutes, to list a
substance as acceptable only under
certain conditions, to list substances as
acceptable only for certain uses, or to
remove a substance from either the list
of prohibited or acceptable substitutes.
Updates to these lists are published as
separate notices of rulemaking in the
Federal Register.

The Agency defines a ““‘substitute” as
any chemical, product substitute, or
alternative manufacturing process,
whether existing or new, that could
replace a class | or class Il substance.
Anyone who produces a substitute must
provide the Agency with health and
safety studies on the substitute at least
90 days before introducing it into
interstate commerce for significant new
use as an alternative. This requirement
applies to substitute manufacturers, but
may include importers, formulators or
end-users, when they are responsible for
introducing a substitute into commerce.

EPA published Notices listing
acceptable alternatives on August 26,
1994 (59 FR 44240), January 13, 1995
(60 FR 3318), July 28, 1995 (60 FR
38729), February 8, 1996 (61 FR 4736),
September 5, 1996 (61 FR 47012), March
10, 1997, and June 3, 1997, and
published Final Rulemakings restricting
the use of certain substitutes on June 13,
1995 (60 FR 31092), May 22, 1996 (61
FR 25585), and October 16, 1996 (61 FR
54030).

1. Listing of Acceptable Substitutes

This section presents EPA’s most
recent acceptable listing decisions for

substitutes for class | and class Il
substances in the following industrial
sectors: refrigeration and air
conditioning, foam blowing, aerosols,
and solvent cleaning. In this Notice,
EPA has split the refrigeration and air
conditioning sector into two parts:
substitutes for class | substances and
substitutes for class Il substances. For
copies of the full list, contact the EPA
Stratospheric Protection Hotline at (800)
296-1996.

Parts A through D below present a
detailed discussion of the substitute
listing determinations by major use
sector. Tables summarizing today’s
listing decisions are in Appendix A. The
comments contained in Appendix A
provide additional information on a
substitute, but for listings of acceptable
substitutes, they are not legally binding
under section 612 of the Clean Air Act.
Thus, adherence to recommendations in
the comments is not mandatory for use
as a substitute. In addition, the
comments should not be considered
comprehensive with respect to other
legal obligations pertaining to the use of
the substitute. However, EPA
encourages users of acceptable
substitutes to apply all comments to
their use of these substitutes. In many
instances, the comments simply allude
to sound operating practices that have
already been identified in existing
industry and/or building-code
standards. Thus, many of the comments,
if adopted, would not require significant
changes in existing operating practices
for the affected industry.

A. Refrigeration and Air Conditioning:
Class |

1. Clarification
a. Secondary Loop Systems

In the Notice published on March 10,
1997 (62 FR 10700), EPA stated that it
would not review secondary loop fluids
under the SNAP program. In the final
rule of June 13, 1995 (60 FR 31092),
however, EPA listed the first set of
acceptable substitute refrigerants for
heat transfer fluids. EPA has received
requests to further clarify the distinction
between the use of a fluid in a
secondary fluid system (which is not
regulated under SNAP), and the use of
such a fluid in a heat exchange system
(which is regulated under SNAP).

A key characteristic of a secondary
loop system is that it contains, as an
integral part, a system that moves heat
from a cooled area to a warmer one,
thereby reversing the natural flow of
heat. The secondary loop simply carries
heat as an adjunct to the primary loop’s
effect. For example, in a building
chiller, the primary loop uses a vapor

compression or other cycle to refrigerate
water. This chilled water then circulates
throughout the building and fans blow
air over the cold pipes to air condition
occupied spaces. Under the SNAP
program, EPA reviews the refrigerant
used in the primary system, but not the
fluid used to carry the chill throughout
the building. Note that a secondary loop
moves heat from a warmer area to a
cooler one. Thus, neither loop within a
cascade refrigeration system is
considered a secondary loop.

In contrast, a heat transfer system’s
primary effect is to move heat from a
warmer area to a cooler one. Thus, the
heat transfer fluid is the primary
refrigerant and it delivers the actual
cooling. An example of this type of
system is a thermosyphon transformer.
A liquid heat transfer fluid absorbs heat
from hot electrical components,
vaporizes, and rises into a cooling heat
exchanger, where it gives off the heat to
the surrounding air. There are also heat
transfer systems that rely on a pump,
but their primary function is still to
move heat in the direction it naturally
flows. In essence, a heat transfer system
augments or assists natural heat flow as
the primary effect, rather than
augmenting a primary loop that reverses
the natural heat flow.

b. Definition of MVAC Under SNAP

Under the SNAP program, the motor
vehicle air conditioning (MVAC) end-
use includes all forms of air
conditioning that provide cooling to the
passenger compartments in moving
vehicles. This definition includes both
MVACS, defined at 40 CFR 82.32, and
MVAC-like equipment, defined at 40
CFR 82.152. EPA regulations issued
under sections 608 and 609 of the Clean
Air Act distinguished between MVACS
and MVAC-like equipment for purposes
of refrigerant recycling and handling.
EPA includes both in the SNAP MVAC
end-use and has relied on this definition
since the original SNAP rule of March
18, 1994 (59 FR 13044); today’s Notice
simply clarifies this definition. All use
conditions, unacceptability findings,
and other regulatory actions for this
end-use apply equally to on-road
vehicles, such as automobiles and
trucks, and to off-road vehicles, such as
tractors, combines, construction, and
mining equipment.

c. Use of Adapters With Refrigerant
Identifiers in MVACs

In the June 3, 1997 SNAP Notice (62
FR 32075), EPA clarified that manifold
gauge sets may be used with multiple
refrigerants, provided that for each
refrigerant there is a separate set of
hoses with permanently attached
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fittings unique to that refrigerant.
Today, EPA further clarifies that
refrigerant identifiers may be used with
multiple refrigerants under the same
proviso. The connection between the
identifier or similar service equipment
and the service hose may be
standardized and work with multiple
hoses. For each refrigerant, the user
must attach a hose to the identifier that
has a fitting unique to that refrigerant
permanently attached to the end going
to the vehicle. Adapters may not be
attached for one refrigerant and then
removed and replaced with the fitting
for a different refrigerant. The guiding
principle is that once attached to a hose,
the fitting is permanent and is not
removed. This procedure allows
identifiers and other service equipment
to be used with more than one
refrigerant while still preventing the
attachment and detachment of unique
fittings from hoses. Note that for
recovery, recycling, or other equipment
used to transfer refrigerant, hoses must
include shutoff valves and must have
the refrigerant recovered prior to
changing hoses from one refrigerant to
another, but for low-flow devices like
refrigerant identifiers, there are no such
requirements.

2. Acceptable Substitutes

Note that EPA acceptability does not
imply that an acceptable substitute is
technically viable or has been optimized
for a given type of equipment within an
end-use. Engineering expertise must be
used to determine the appropriate use of
substitutes for ozone depleting
chemicals. In addition, although some
alternatives are listed as acceptable
substitutes for multiple refrigerants,
they may not be appropriate for use in
all equipment or under all conditions.

a. Self-Chilling Cans Using Carbon
Dioxide as the Refrigerant

Self-chilling cans using carbon
dioxide are acceptable substitutes for
CFC-12, R-502, and HCFC-22 in
retrofitted and new household
refrigeration, transport refrigeration,
vending machines, cold storage
warehouses, and retail food
refrigeration.

This technology represents a product
substitute intended to replace several
types of refrigeration equipment. A self-
chilling can includes a heat transfer unit
that performs the same function as one
half of the traditional vapor-
compression refrigeration cycle. The
unit contains a charge of refrigerant that
is released to the atmosphere when the
user activates the cooling unit. As the
refrigerant is released to the atmosphere
it absorbs heat from the can’s contents

and evaporates, thus cooling the liquid
inside the can. Because this process
provides the same cooling effect as
household refrigeration, transport
refrigeration, vending machines, cold
storage warehouses, or retail food
refrigeration, it is a substitute for CFC—
12, R-502, or HCFC-22 in these
systems.

In a recent Notice of Proposed
Rulemaking, EPA proposed that self-
chilling cans using HFC-134a or HFC—
152a as the refrigerant were
unacceptable substitutes (63 FR 5491;
February 3, 1998). In contrast to HFC—
134a, which has a global warming
potential (GWP) of 1300, CO, has a GWP
of 1. Therefore, the potential impact of
CO_ use in self-chilling cans versus
HFC-134a will be much lower. In
addition, the submitter indicates that
the self-chilling cans will use CO; either
recovered as a by-product from other
industrial activities or taken from the
atmosphere, thus further reducing the
net impact.

CO; exhibits very high pressures
compared to some other refrigerants
including HFC-134a. The submitter
indicated that an alternative technology
would prevent internal pressures within
the heat exchange unit from exceeding
150 psig. EPA believes that this design
is within acceptable limits, since this
pressure will exist within the heat
exchange unit rather than the outer can
containing the beverage; if this pressure
is transmitted to the can (which is not
expected), existing beverage cans are
designed to withstand equivalent
pressure. In addition, tabs used to open
existing cans are designed to open
automatically at 200 psig, providing a
safety valve if high pressures do
develop.

EPA’s determination that self-chilling
cans using CO; are acceptable
substitutes in the end-uses listed above
is based on the maximum design
pressure of 150 psig and the intent to
use CO; recaptured from other activities
or from the atmosphere. EPA invites
information about the pressures actually
found in self-chilling cans once they are
produced and on the specific sources for
CO:s. If either the cans exceed 150 psig
in pressure or use newly produced COo,
EPA may revisit today’s decision.

b. THR-01

THR-01, composed of HCFC-22 and
HFC-152a, is acceptable as a substitute
for CFC-12 in the following new
systems:

« Household Refrigerators
¢ Household Freezers

Because this blend contains an HCFC,
it contributes to ozone depletion.

However, this concern is mitigated by
the scheduled phaseout of this
chemical. Regulations regarding
recycling and reclamation issued under
section 608 of the Clean Air Act (58 FR
28660) apply to this blend. This blend
is flammable, but significantly less so
than pure HFC-152a. A risk assessment
showed that HFC—-152a can be safely
used in newly designed household
refrigerators and freezers; since HFC—
152a is listed as acceptable in these end-
uses, and THR-01 poses lower
flammability risk than pure HFC-152a,
THR-01 is also acceptable. The GWP of
HFC-152a is much less than that of
HCFC-22; again, since HCFC-22 is
listed as acceptable, THR-01 is also
acceptable.

c. FRIGC FR-12

FRIGC FR-12, which consists of
HCFC-124, HFC-134a, and butane, is
acceptable as a substitute for R-500 in
the following new and retrofitted end-
uses:

Centrifugal Chillers
Reciprocating Chillers
Industrial Process Refrigeration
Cold Storage Warehouses
Refrigerated Transport

Retail Food Refrigeration
Vending Machines

Water Coolers

Commercial Ice Machines
Residential Dehumidifiers

and as a substitute for CFC-12 in
centrifugal chillers.

This blend contains HCFC-124.
Therefore, it contributes to ozone
depletion, but to a much lesser degree
than R-500. Regulations regarding
recycling and reclamation issued under
section 608 of the Clean Air Act (58 FR
28660) apply to this blend. The GWPs
of the components are moderate to low.
This blend is nonflammable, and leak
testing has demonstrated that the blend
never becomes flammable.

d. Galden Fluids

Galden Fluids, which contain
perfluoroethers and perfluorocarbons,
are acceptable substitutes for CFC-11,
CFC-12, CFC-113, CFC-114, and CFC-
115 in retrofitted heat transfer systems.
Perfluorocarbons (PFCs) offer high
dielectric resistance, noncorrosivity,
thermal stability, materials
compatibility, chemical inertness, low
toxicity, and nonflammability. In
addition, they do not contribute to
ground-level ozone formation or
stratospheric ozone depletion. The
principal characteristic of concern for
PFCs is that they have long atmospheric
lifetimes and have the potential to
contribute to global climate change.



9154

Federal Register/Vol. 63, No. 36/ Tuesday, February 24, 1998/Rules and Regulations

PFCs are also included in the Climate
Change Action Plan, which broadly
instructs EPA to use section 612 of the
Clean Air Act, as well as voluntary
programs, to control emissions. Despite
these concerns, EPA is listing PFCs as
acceptable in retrofitted heat transfer
applications because they may be the
only substitutes that can satisfy safety or
performance requirements. For example,
a transformer may require very high
dielectric strength, or a heat transfer
system for a chlorine manufacturing
process could require compatibility
with the process stream.

In cases where users must adopt PFCs
(or PFC-containing blends like the
Galden Fluids) to transition out of ozone
depleting chemicals, they should make
every effort to:

* Recover and recycle these fluids
during servicing;

« Adopt maintenance practices that
reduce leakage as much as is technically
feasible;

* Recover these fluids after the end of
the equipment’s useful life and either
recycle them or destroy them; and

e Continue to search for other long-
term alternatives.

Users of PFCs should note that if
other alternatives become available,
EPA could be petitioned to list PFCs as
unacceptable due to the availability of
other suitable substitutes. If such a
petition were granted, EPA may
grandfather existing uses upon
consideration of cost and timing of
testing and implementation of new
substitutes. EPA urges industry to
develop new alternatives for this end-
use that do not contain substances with
such high GWPs and long lifetimes.

e. R-508A and R-508B

R-508A and R-508B, both of which
contain HFC-23 and R-116, are
acceptable as substitutes for CFC-13, R-
13B1, and R-503 in retrofitted and new
very low temperature refrigeration and
industrial process refrigeration. Notices
published on July 28, 1995 (60 FR
38729) and Feb. 8, 1996 (61 FR 4736)
listed R-508 as acceptable in these end-
uses. At the time of these listings, only
R-508 was available. Since then, two
blends with the same components in
different percentages have entered the
market. Today’s Notice expands the
acceptable listing to include both R—
508A and R-508B.

B. Foam Blowing
1. Acceptable Substitutes

Under section 612 of the Clean Air
Act, EPA is authorized to review
substitutes for class | (CFCs) and class
Il (HCFCs) chemicals. The following

listing expands the list of acceptable
substitutes for CFCs and HCFCs in
integral skin applications.

a. Polyurethane Integral Skin Foam
(a) Formic Acid

Formic acid is an acceptable
substitute for CFCs and HCFCs in
polyurethane integral skin foam. Formic
acid is more flammable than CFCs and
HCFCs but less flammable than
hydrocarbons such as n-pentane and
cyclopentane which are currently used
in foam blowing. Use of formic acid may
require additional investment to assure
safe handling and shipping as
prescribed by OSHA and DOT. The
TVL-TWA for formic acid is 5 ppm and
a 15-minute TLV-STEL of 10 ppm.
Formic acid has no ODP and very low
or zero global warming potential (GWP).
It is a volatile organic compound (VOC)
and must be controlled as such under
Title | of the Clean Air Act. Relevant
consumer product and other safety
requirements necessary for use of formic
acid-blown integral skin foam would
have to be met.

(b) Acetone

Acetone is an acceptable substitute
for CFCs and HCFCs in polyurethane
integral skin foam. Acetone is more
flammable than CFCs and HCFCs but
less flammable than hydrocarbons such
as n-pentane and cyclopentane which
are currently used for foam blowing.
Use of acetone may require additional
investment to assure safe handling and
shipping as prescribed by OSHA and
DOT. The OSHA PEL-TWA for acetone
is 750 ppm and a 15-minute STEL of
1000 ppm. Acetone has no ODP and
very low or zero global warming
potential (GWP). Acetone has been
excluded from the definition of a VOC
under Title | of the Clean Air Act (60 FR
31633; 6/15/95) but may be subject to
state or local controls. Relevant
consumer product and other safety
requirements necessary for use of
acetone-blown integral skin foam would
have to be met.

C. Aerosols

1. Acceptable Substitutes

Organic solvents can be used to
replace CFC-11, CFC-113, and MCF, in
certain cleaning operations. This
classification category of chemicals was
previously determined under the SNAP
program to include C6—C20 petroleum
hydrocarbons (both naturally and
synthetically derived) (59 FR 13044).

Under section 612 of the Clean Air
Act, EPA is authorized to review
substitutes for class | (CFCs) and class
Il (HCFCs) chemicals. The following

decision expands the existing
acceptable listing for petroleum
hydrocarbons as substitutes for CFCs
and HCFCs in aerosols solvents to
include petroleum hydrocarbon C5.

(a) Aerosol Solvent
(1) Petroleum Hydrocarbon (C5)

Petroleum hydrocarbon C5 is an
acceptable substitute for CFCs and
HCFCs in aerosol solvents. Petroleum
hydrocarbons are fractionated from the
distillation of petroleum. These
compounds are loosely grouped into
paraffins or aliphatic hydrocarbons and
light aromatics (toluene and xylene) and
come in various stages of purity.
Components with up to twenty carbons
are now also being used in an effort to
reduce flammability. These compounds
have good solvent properties, are
relatively inexpensive, and are readily
available from chemical distributors.
When a controlled substance is used
only as a diluent, such as automotive
undercoatings, substitution using
petroleum hydrocarbons can be
achieved with minor reformulation.
Many of these products containing
petroleum hydrocarbons have been
reported to be comparable to or to
outperform their chlorinated
counterparts.

Petroleum hydrocarbons are,
however, flammable and thus cannot be
used as replacement solvents in
applications where the solvent must be
nonflammable such as electronic
cleaning applications. In addition,
pesticide aerosols formulated with
certain petroleum hydrocarbons must
adhere to requirements imposed under
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA).

2. Clarification
(a) n-Propyl-Bromide

Review of the SNAP submission
docket control number VI-D-114 for n-
propyl-bromide has disclosed that a
submission for the Aerosol sector has
yet to be received. As such, all
distribution and sale into this area must
cease until a complete submission is
obtained and the necessary review
period has elapsed.

D. Solvent Cleaning

1. Clarification

a. Hydrofluoroether (HFE): C4F9OCH3
In reference to the Federal Register

dated September 5, 1996, HFE 7100 was

characterized as exhibiting moderate

toxicity (61 FR 47012). This Notice

serves to inform users that additional

toxicity data indicate that a
characterization of low toxicity is now
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warranted. This revision is made based
on the 600 ppm 8-hr Time Weighted
Average workplace standard set by the
manufacturer. As with workplace
exposure standards for other CFC
alternatives, this standard will be
examined by the Workplace
Environmental Exposure Limit
subcommittee of the American
Industrial Hygiene Association.

b. Definition of Solvent Cleaning End
Uses

In reference to the Federal Register
dated March 18, 1994, the solvents
cleaning sector was subdivided into
three end uses; metals cleaning,
electronics cleaning, and precision
cleaning. This notice serves to further
clarify the definition of these end uses
in order to avoid any confusion as to
user placement.

(1) Electronics Cleaning

Primarily the removal of flux residues
from wiring assemblies after a soldering
operation has been completed. This is
considered a high value end use
application where performance is
critical.

(2) Metals Cleaning

The removal of a wide variety of
contaminants from metal objects during
a manufacturing or maintenance
process. At each stage in the
manufacturing process contaminants
must be removed from the piece to
ensure a clean metal surface for the next
step in the production process or for
final consumption. These parts tend to
be metal objects ranging from fully
assembled aircraft down to small metal
parts stamped out in high volume.
These contaminants are most often
greases, cutting oils, coatings, large
particles, and metal chips.

(3) Precision Cleaning

Applies to components and surfaces
of any composition for which an
extremely high level of cleanliness is
necessary to ensure satisfactory
performance during the manufacturing
process or in final consumption. This
end use is characterized as very high
value end use segment based on a non-
cost criteria. Examples of such criteria
would be: high value products,
protection or safeguarding of human
life, compatibility concerns with
plastics, temperature and mechanical
stress limitations, precision mechanical
assemblies/components with
demanding machining tolerances or
complex geometries, and base or mix of
metals readily pitted, corroded, eroded
or otherwise compromised.

2. Acceptable Substitutes

Under Section 612 of the Clean Air
Act, EPA is authorized to review
substitutes for class | (CFCs) and class
Il (HCFCs) chemicals. The following
listing expands the list of acceptable
petroleum hydrocarbon substitutes for
CFCs, HCFCs and MCF as used in
semiaqueous and straight organic
solvent cleaning to include C5.

(a) Metals, Precision and Electronics
Cleaning

(1) Semi-aqueous

Petroleum hydrocarbon C5 is an
acceptable substitute for CFCs and
HCFCs in semi-aqueous solvents. Semi-
aqueous cleaners are alternatives for
cleaning in all three SNAP solvent
cleaning end-uses. These cleaners
employ hydrocarbons/surfactant either
emulsified in water solutions or applied
in concentrated form and then rinsed
with water. As both approaches involve
water as part of the formulation, the
system is commonly referred to as
“semi-aqueous.” The principal
categories of chemicals used in this
formulation were previously defined
under the SNAP program as terpenes,
C6—C20 petroleum hydrocarbons (both
naturally or synthetically derived), or
oxygenated solvents (such as alcohols)
(59 FR 13044). This determination
expands petroleum hydrocarbons to
include C5.

An extensive discussion of various
semi-aqueous cleaning alternatives may
be found in the Industry Cooperative for
Ozone Layer Protection (ICOLP)
documents on the subject. Users can
obtain these documents from the EPA
Stratospheric Protection Hotline at 1—
800—296-1996.

(b) Straight Organic Solvent Cleaning
(1) Petroleum Hydrocarbon (C5)

Petroleum hydrocarbon C5 is an
acceptable substitute for CFCs and
HCFCs as a straight organic solvent.
Organic solvents can be used to replace
CFC-113 and MCEF in certain cleaning
operations. This classification is defined
to include terpenes, C5-C20 petroleum
hydrocarbons (both naturally and
synthetically derived), and oxygenated
organic solvents such as alcohols,
ethers, (including propylene glycol
ethers), esters and ketones. These
compounds are commonly used in
solvent tanks at room temperature,
although the solvents can also be used
in-line cleaning systems or be heated to
increase solvency power. If heated, the
solvents must be used in equipment
designed to control vapor losses.

These solvents, unlike class | and Il
compounds, do not contribute to

stratospheric ozone depletion, and
generally have short atmospheric
lifetimes. Yet many of the organic
solvents are regulated as VOCs because
they can contribute to ground level
ozone formation. In addition, certain of
the organic solvents are toxic to human
health and are subject to waste handling
standards under the Resource
Conservation and Recovery Act (RCRA)
and to workplace standards set by
Occupational Safety and Health
Administration (OSHA). For example,
xylene and toluene may be used as
substitutes but are, once they become
wastes, regulated under RCRA as listed
or characteristic wastes.

E. Adhesives, Coatings & Inks
1. Clarification
(a) n-Propyl-Bromide

Review of the SNAP submission,
docket control number VI-D-114, for n-
propyl-bromide has disclosed that a
submission for the Adhesives, Coatings
& Inks sector has yet to be received. As
such, all distribution and sale into this
sector must cease until a complete
submission is obtained and the
mandatory 90-day review period has
elapsed.

I11. Additional Information

Contact the Stratospheric Protection
Hotline at 1-800-296-1996, Monday—
Friday, between the hours of 10:00 a.m.
and 4:00 p.m. (Eastern Standard Time).

For more information on the Agency’s
process for administering the SNAP
program or criteria for evaluation of
substitutes, refer to the SNAP final
rulemaking published in the Federal
Register on March 18, 1994 (59 FR
13044). Federal Register notices can be
ordered from the Government Printing
Office Order Desk (202) 783-3238; the
citation is the date of publication. This
Notice may also be obtained on the
World Wide Web at http://
www.epa.gov/ozone/title6/snap/
snap.html.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement Act of
1996, does not apply because this action
is not a rule, as that term is defined in
5 U.S.C. 804(3).

List of Subjects in 40 CFR Part 82

Environmental Protection,
Administrative Practice and Procedure,
Air Pollution Control, Reporting and
Record keeping Requirements.
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Dated: February 12, 1998.

Appendix A: Summary of Acceptable

Richard D. Wilson, Decisions

Acting Assistant Administrator for Air and

Radiation.

Note: The following Appendix will not

appear in the Code of Federal Regulations.

End-use Substitute Decision Comments
Refrigeration and Air Conditioning

CFC-12, R-502, and HCFC-22 House- | Self-chilling cans using carbon | Acceptable. ............ This decision is based on a maximum de-
hold Refrigeration, Transport Refrigera- dioxide. sign pressure of 150 psig and the use
tion, Vending Machines, Cold Storage of CO, captured from either other in-
Warehouses, and Retail Food Refrig- dustrial activities or the atmosphere.
eration (Retrofit and New).

CFC-12 Household Refrigerators and | THROL ......cccccoocvveiiiieeiiieeesienens Acceptable.

Freezers (New).

R-500 Centrifugal and Reciprocating | FR=12 .........cccccociiiiiiiiiiciiiiieens Acceptable
Chillers, Industrial Process Refrigera-
tion, Cold Storage Warehouses, Refrig-
erated Transport, Retail Food Refrigera-
tion, Vending Machines, Water Coolers,

Commercial Ice Machines, and Resi-
dential Dehumidifers, and CFC-12 Cen-
trifugal Chillers (Retrofit and New).

CFC-11, CFC-12, CFC-113, CFC-114, | Galden Fluids .........cccccoecuveerinnenn. Acceptable ............. The principal environmental characteristic
CFC-115 Non-Mechanical Heat Trans- of concern for PFCs is that they have
fer (Retrofit). high GWPs and long atmospheric life-

times.

CFC-13, R-13B1, and R-503 Very Low | R-508A and R-508B .................. Acceptable ............. This listing expands the prior determina-
Temperature Refrigeration and Indus- tion for R-508 to R-508A and R-508B.
trial Process Refrigeration (Retrofit and
New).

Foam Blowing

CFCs and HCFCs, Polyurethane Integral | Formic ACid ........ccccoveviiveeninnnenne Acceptable ............. Formic acid is flammable thus additional

Skin. investment may be required to ensure
safe handling, use and shipping for
flammable materials. Formic acid is a
VOC and subject to control under Title |
of the Clean Air Act.

Acetone .........cccciiiiiiiiiee Acceptable ............. Acetone is flammable thus additional in-
vestment may be required to ensure
safe handling, use and shipping.

Aerosol
CFC-11, CFC-113, MCF, and HCFC- | C5-C20 Petroleum hydrocarbons | Acceptable ............. Petroleum hydrocarbons are flammable.
141b as aerosol solvents. Use with the necessary precautions.
Pesticides aerosols must adhere to
FIFRA standards.
Solvent Cleaning
Metals cleaning w/CFC-113, MCF ........... Straight organic solvent cleaning | Acceptable ............. OSHA standards must be met, if applica-
with  petroleum hydrocarbon ble.
C5.

Semi-aqueous cleaners .............. Acceptable EPA effluent guidelines must be met.

Electronics cleaning w/CFC-113, MCF ..... Straight organic solvent cleaning | Acceptable OSHA standards must be met, if applica-

with  petroleum hydrocarbon ble.
C5.

Semi-aqueous cleaners .............. Acceptable ............. EPA effluent guidelines must be met.

Precision Cleaning w/CFC-113, MCF ...... Straight organic solvent cleaning | Acceptable ............. OSHA standards must be met, if applica-

with  petroleum hydrocarbon ble.
C5.
Semi-aqueous cleaners .............. Acceptable ............. EPA effluent guidelines must be met.

[FR Doc. 98-4654 Filed 2—23-98; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF TRANSPORTATION
Maritime Administration

46 CFR Part 201

[Docket No. MARAD-98-3511]

RIN 2133-AB33

Removal of Obsolete Regulations;
Revisions Removing Obsolete
References

AGENCY: Maritime Administration,
Department of Transportation.

ACTION: Final rule.

SUMMARY: In connection with the
review, by the Maritime Administration
(MARAD), pursuant to the President’s
ongoing Regulatory Reinvention
Initiative, certain regulations relating to
agency practice and procedure have
been identified for updating or for
removal. The identified regulations in
46 CFR Charter Il, or portions thereof,
are obsolete and noncontroversial.

EFFECTIVE DATE: February 24, 1998.

FOR FURTHER INFORMATION CONTACT: Joel
C. Richard, Secretary, Maritime
Administration, Telephone No. (202)
366-5746.

SUPPLEMENTARY INFORMATION: The
ongoing regulatory review of all agency
regulations in force has identified
certain MARAD regulations as being in
need of either elimination or of revision.
Obsolete regulations for removal or for
revision by part, subpart, section or
portion of a section include the
following:

46 CFR Part 201—Rules of Practice and
Procedure

Section 201.1. Mailing address; hours,
is being revised since the address has
changed. In the last sentence of this
section “‘in room 7300 is being revised
to “‘room 7210".

Section 201.21. Persons not attorneys
at law, is being removed since it covers
practice in MARAD proceedings by
practitioners other than attorneys, who
have actually never represented parties
in these proceedings.

Section 201.85. Commencement of
functions of Office of Hearing
Examiners, is being revised in orders to
make the terms consistent with the
Department’s nomenclature.

Section 201.86. Presiding Officer, was
unintentionally removed, and is being
restored revised consistent within the
Department’s nomenclature.

Section 201.87. Authority of Presiding
Officer, is being revised consistent with
the Department’s nomenclature.

Subpart U—Charges for Orders,
Notices, Rulings, Decisions, is being
removed since this subpart concerns
fees that are covered by the
Department’s Freedom of Information
Act regulations at 49 CFR Part 7,
Subpart I—Fees.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review)

This rulemaking has been reviewed
under Executive Order 12866 and
Department of Transportation
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). It is not
considered to be an economically
significant regulatory action under
section 3(f) of E.O. 12866, since it has
been determined that it is not likely to
result in a rule that may have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities. It
is not considered to be a significant rule
under the Department’s Regulatory
Policies and Procedures.

MARAD has determined that this
rulemaking presents no substantive
issue which it could reasonably expect
would produce meaningful public
comment since it is merely removing,
pursuant to a Presidential directive,
regulations or portions thereof that are
obsolete, retention of which could serve
no useful purpose. Accordingly,
pursuant to 5 U.S.C. 553(c) and (d),
Administrative Procedure Act, MARAD
finds that good cause exists to publish
this as a final rule, without opportunity
for public comment, and to make it
effective on the date of publication. This
rule has not been reviewed by the Office
of Management and Budget under
Executive Order 12866.

Federalism

The Maritime Administration has
analyzed this rulemaking in accordance
with the principles and criteria
contained in Executive Order 12612,
and it has been determined that it does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Regulatory Flexibility Act

The Maritime Administration
certified that this rulemaking will not
have a significant economic impact on
a substantial number of small entities.

Environmental Assessment

The Maritime Administration has
considered the environmental impact of

this rulemaking and has concluded that
an environmental impact statement is
not required under the National
Environmental Policy Act of 1969.

Paperwork Reduction Act

This rulemaking contains no reporting
requirement that is subject to OMB
approval under 5 CFR Part 1320,
pursuant to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.). The
Maritime Administration has
determined this rulemaking contains no
unfunded mandates.

List of Subjects in 46 CFR Part 201

Administrative practice and
procedure.

Accordingly, for the reasons set forth,

46 CFR Part 201 is amended as set forth
below:

1. The authority citation is revised to
read as follows:

Authority: 46 App. U.S.C. 1114(b); 49 CFR
1.66 and 1.69.

§201.2 [Amended]

2. Section 201.2 Mailing Address;
hours, is amended in the last sentence
by removing room number 7300 and
adding ““7210” in its place.

§201.21

3. Section 201.21 is removed and
reserved.

[Removed and Reserved]

§201.85 [Amended]

4. Section 201.85 Commencement of
functions of Office of Hearing
Examiners, is amended in the heading
and in the text by removing “Office of
Hearing Examiners”, and adding
“Department of Transportation Office of
Hearings” in its place.

§201.87 [Amended]

5. Section 201.87 Authority of
Presiding Officer, is amended in the last
sentence by removing ‘“‘Chief Hearing
Examiner” and adding “Chief
Administrative Law Judge” in its place.

6. Section 201.86 is added to read as
follows:

§201.86 Presiding Officer.

An Administrative Law Judge in the
Department of Transportation Office of
Hearings will be designated by the
Department’s Chief Administrative Law
Judge to preside at hearings required by
statute, or directed to be held under the
Administration’s discretionary authority
in hearings not required by statute, in
rotation so far as practicable, unless the
Administration shall designate one or
more of its officials to serve as presiding
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officer(s) in hearings required by statute,
or member(s) of the staff in proceedings
not required by statute.

Subpart U—[Removed]

7. In part 201, Subpart U—Charges for
Orders, Notices, Rulings, Decisions, is
removed.

Dated: February 18, 1998.

By Order of the Maritime Administration.
Joel C. Richard,

Secretary, Maritime Administration.
[FR Doc. 98-4505 Filed 2—23-98; 8:45 am]
BILLING CODE 4910-81-P

DEPARTMENT OF AGRICULTURE

Office of Procurement and Property
Management

48 CFR Chapter 4

Use of Direct Final Rulemaking

AGENCY: Office of Procurement and
Property Management, USDA.
ACTION: Policy Statement.

SUMMARY: The Office of Procurement
and Property Management (OPPM)
publishes rules governing USDA
acquisition in 48 CFR chapter 4. OPPM
also has proposed adding 7 CFR chapter
XXXII to publish rules governing
personal property management (63 FR
3481-3483, January 23, 1998). OPPM is
implementing a new rulemaking
procedure to expedite making
noncontroversial changes to its
regulations. Rules that the agency judges
to be non-controversial and unlikely to
result in adverse comments will be
published as “‘direct final’ rules.
(““Adverse comments” are comments
that suggest that a rule should not be
adopted or suggest that a change should
be made to the rule.) Each direct final
rule will advise the public that no
adverse comments are anticipated, and
that unless written adverse comments or
written notice of intent to submit
adverse comments are received within
30 days, the revision made by the rule
will be effective 60 days from the date
the direct final rule is published in the
Federal Register. This new policy
should expedite the promulgation of
routine or otherwise noncontroversial
rules by reducing the time that would be
required to develop, review, clear, and
publish separate proposed and final
rules.

EFFECTIVE DATE: February 24, 1998.

FOR FURTHER INFORMATION CONTACT:
Joseph J. Daragan, U.S. Department of
Agriculture, Office of Procurement and
Property Management, Procurement

Policy Division, STOP 9303, 1400
Independence Avenue SW, Washington,
DC 20250-9303, telephone (202) 720—
5729.

SUPPLEMENTARY INFORMATION: OPPM is
committed to improving the efficiency
of its regulatory process. In pursuit of
this goal, we plan to employ the
rulemaking procedure known as “‘direct
final rulemaking” to promulgate some of
OPPM’s rules.

OPPM Regulations

OPPM promulgates USDA-wide
policies, standards, techniques and
procedures pertaining to procurement
(acquisition), property management,
disaster management, and coordination
of emergency programs. To accomplish
this function, OPPM may publish rules
governing USDA acquisition in 48 CFR
chapter 4. In a notice of proposed
rulemaking (63 FR 3481-3483, January
23, 1998) OPPM proposed to publish
rules governing personal property
management by adding 7 CFR chapter
XXXIL.

The Direct Final Rule Process

Rules that OPPM judges to be
noncontroversial and unlikely to result
in adverse comments will be published
as direct final rules. Each direct final
rule will advise the public that no
adverse comments are anticipated, and
that unless written adverse comments or
written notice of intent to submit
adverse comments are received within
30 days, the revision made by the direct
final rule will be effective 60 days from
the date the direct final rule is
published in the Federal Register.

“Adverse comments’ are comments
that suggest that the rule should not be
adopted, or that suggest that a change
should be made to the rule. A comment
expressing support for the rule as
published will not be considered
adverse. Further, a comment suggesting
that requirements in the rule should, or
should not, be employed by OPPM in
other programs or situations outside the
scope of the direct final rule will not be
considered adverse.

In accordance with the rulemaking
provisions of the Administrative
Procedure Act (5 U.S.C. 553), the direct
final rulemaking procedure gives the
public general notice of OPPM'’s intent
to adopt a rule, and gives interested
persons an opportunity to participate in
the rulemaking through submission of
comments. The major feature of direct
final rulemaking is that if OPPM
receives no written adverse comments
and no written notice of intent to submit
adverse comments within 30 days of the
publication of the direct final rule, the
rule will become effective without the

need to publish a separate final rule.
However, OPPM will publish a notice in
the Federal Register stating that no
adverse comments were received
regarding the direct final rule, and
confirming that the direct final rule is
effective on the date stated in the direct
final rule.

If OPPM receives written adverse
comments or written notice of intent to
submit adverse comments within 30
days of the publication of a direct final
rule, a notice of withdrawal of the direct
final rule will be published in the
Federal Register. If OPPM intends to
proceed with the rulemaking, the direct
final rule will be republished as a
proposed rule and we will proceed with
the normal notice-and-comment
rulemaking procedures.

Determining When to Use Direct Final
Rulemaking

Not all OPPM rules are good
candidates for direct final rulemaking.
OPPM intends to use the direct final
rulemaking procedure only for rules that
we consider to be non-controversial and
unlikely to generate adverse comments.
The decision to use direct final
rulemaking for a rule will be based on
OPPM'’s experience with similar rules.

Electronic Access Address

You may request additional
information by sending electronic mail
(E-mail) to IDARAGAN@USDA.GOV, or
via fax at (202) 720-8972.

Done in Washington, D.C., this 7th day of
January, 1998.

W.R. Ashworth,

Director, Office of Procurement and Property
Management.

[FR Doc. 98-919 Filed 2-23-98; 8:45 am]
BILLING CODE 3410-XE-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 970930235-8028-02; I.D.
021798E]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Fishery Openings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Opening of Fisheries.
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SUMMARY: NMFS announces openings of
three fisheries for the Gulf migratory
group of king mackerel in the exclusive
economic zone (EEZ) of the eastern and
western zones of the Gulf of Mexico.
Two are in the Florida west coast
subzone of the eastern zone, i.e., the
run-around gillnet fishery and the hook-
and-line fishery, and the third fishery is
in the western zone. These openings
result from implementation of a recent
framework action that increased total
allowable catch (TAC) and commercial
quotas for Gulf group king mackerel for
the 1997/98 fishing year.

DATES: Effective 12:01 a.m., local time,
February 20, 1998.

FOR FURTHER INFORMATION CONTACT:
Mark F. Godcharles, 813-570-5305.
SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, dolphin, and, in the
Gulf of Mexico only, bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622.

In accordance with the framework
procedures of the FMP, the Councils
recommended to increase TAC for Gulf
group king mackerel from 7.8 to 10.6
million Ib (3.54 to 4.81 million kg).
NMPFS published a proposed rule on
October 14, 1997 (62 FR 53278) and a
final rule on February 19, 1998, in the
Federal Register. Accordingly, the
commercial quota was increased from
2.50 million Ib (1.13 million kg) to 3.39
million Ib (1.54 million kg) with
corresponding quota increases for the
associated zones and subzones. Quotas
for the eastern and western zones were
increased from 1.73 million Ib (0.78
million kg) to 2.34 million Ib (1.06
million kg) and from 0.77 million Ib

(0.35 million kg) to 1.05 million Ib (0.48
million kg), respectively. The eastern
zone quota is divided into equal quotas
for the Florida west and east coast
subzones that increased from 865,000 Ib
(392,357 kg) to 1.17 million Ib (0.53
million kg). The quota for the Florida
west coast subzone is further divided,
based upon gear types, into two equal
quotas that increased from 432,500
(196,179 kg) to 585,000 Ib (265,352 kg)
for vessels using run-around gillnets
and those using hook-and-line gear (50
CFR 622.42(c)(1)(i)(A)(2)). These
increased commercial quotas are
applicable for the 1997/98 fishing year,
which began on July 1, 1997.

Prior to implementing the increased
quotas, NMFS, in accordance with 50
CFR 622.43(a)(3), closed three
commercial fisheries for Gulf group king
mackerel based on the former, lower
qguotas. NMFS closed the commercial
fishery in the western zone on August
2,1997 (62 FR 42417, August 7, 1997).
Similarly, NMFS closed the two
commercial fisheries in the Florida west
coast subzone. The commercial hook-
and-line fishery was closed January 7,
1998 (63 FR 1772, January 12, 1998) and
the commercial run-around gillnet
fishery was closed at 12:00 noon, local
time, February 3, 1998 (63 FR 6109,
February 6, 1998). All three fisheries
were closed through June 30, 1998, the
end of the fishing year.

As a result of implementing the
increased quotas for Gulf group king
mackerel, unharvested balances are
available for all three of the previously
closed fisheries for the 1997/98 fishing
year. Therefore, NMFS opens the
commercial fisheries for Gulf group king
mackerel in the western zone and in the
Florida west coast subzone effective
12:01 a.m., local time, February 20,
1998. The fisheries will remain open
under applicable trip limits until NMFS
determines that the quota balances have
been taken and the increased quota
levels have been reached.

During the opening, a vessel fishing in
the Florida west coast subzone under

the run-around gillnet quota or hook-
and-line quota may not exceed the
commercial trip limits of 25,000 Ib
(11,340 kg) or 500 Ib (227 kg) per day,
respectively. A person who fishes in the
EEZ may not combine these trip/
possession limits with any trip or
possession limit applicable to state
waters. No trip limit is applicable for
the western zone.

The 500-Ib (227—kg) trip limit for
hook-and-line vessels operating in the
Florida west coast subzone is in
accordance with 50 CFR
622.44(a)(2)(ii)(B) which specifies king
mackerel may be possessed on board or
landed from a permitted vessel in
amounts not exceeding 500 Ib (227 kg)
per day from the date that 75 percent of
the subzone’s hook-and-line gear quota
has been harvested. NMFS has
determined that 75 percent of the hook-
and-line quota for Gulf group king
mackerel from the Florida west coast
subzone has been reached.

The boundary between the eastern
and western zones is 87°31°06" W.
long., which is a line directly south
from the Alabama/Florida boundary.
The Florida west coast subzone extends
from 87°31°06"" W. long. (due south of
the Alabama/Florida boundary) to: (1)
25°20.4’ N. lat. (due east of the Dade/
Monroe County, FL, boundary) through
March 31, 1998; and (2) 25°48’ N. lat.
(due west of the Monroe/Collier County,
FL, boundary) from April 1, 1998,
through October 31, 1998.

Classification

This action is taken under 50 CFR
622.43(a)(3) and is exempt from review
under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 18, 1998.

Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-4548 Filed 2-18-98; 5:03 pm]
BILLING CODE 3510-22-F
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Proposed Rules
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 993
[Docket No. FV98-993-1 PR]
Dried Prunes Produced in California;

Undersized Regulation for the 1998-99
Crop Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on changes to the undersized prune
regulation for dried prunes received by
handlers from producers and
dehydrators under Marketing Order No.
993 for the 1998-99 crop year. The
marketing order regulates the handling
of dried prunes produced in California
and is administered locally by the Prune
Marketing Committee (Committee). This
rule would remove the smallest, least
desirable of the marketable size dried
prunes produced in California from
human consumption outlets, and allow
handlers to dispose of the undersized
prunes in such outlets as livestock feed.
The Committee estimated that this rule
would reduce the calculated excess of
about 78,000 tons of dried prunes
expected at the end of the 1997-98 crop
year, by approximately 7,300 tons,
leaving sufficient prunes to fulfill
foreign and domestic trade demand.

DATES: Comments received by March 26,
1998, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent in triplicate to the Docket Clerk,
Fruit and Vegetable Programs, AMS,
USDA, room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; Fax: (202)
205-6632. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.

FOR FURTHER INFORMATION CONTACT:
Richard P. Van Diest, Marketing
Specialist, California Marketing Field
Office, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721,
telephone: (209) 487-5901, Fax: (209)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632. Small
businesses may request information on
compliance with this regulation by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 993, both as amended (7
CFR part 993), regulating the handling
of dried prunes produced in California,
hereinafter referred to as the “order.”
The marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This proposal
would not preempt any State or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an

inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This proposal invites comments on
changes to the undersized regulation
currently in effect for French prunes
which pass freely through a screen
opening from 23/32 to 24/32 in diameter
and for non-French prunes from 28/32
to 30/32 of an inch in diameter for the
1998-99 crop year for volume control
purposes. This rule would remove the
smallest, least desirable of the
marketable size dried prunes produced
in California from human consumption
outlets. The rule would be in effect from
August 1, 1998, through July 31, 1999,
and was unanimously recommended by
the Committee at a November 18, 1997,
meeting.

Section 993.19b of the prune
marketing order defines undersized
prunes as prunes which pass freely
through a round opening of a specified
diameter. Since August 1, 1982, the
undersized dried prune regulation
specified in §993.49(c) of the prune
marketing order has been 23/32 of an
inch for French prunes and 28/32 of an
inch for non-French prunes. These
diameter openings have been in effect
continuously for quality control
purposes. Section 993.49(c) also
provides that the Secretary upon a
recommendation of the Committee may
establish larger openings for undersized
dried prunes whenever it is determined
that supply conditions for a crop year
warrant such regulation. Section
993.50(g) states in part: ““No handler
shall ship or otherwise dispose of, for
human consumption, the quantity of
prunes determined by the inspection
service pursuant to §993.49(c) to be
undersized prunes * * *.”” Pursuant to
§993.52, minimum standards, pack
specifications, including the openings
prescribed in §993.49(c), may be
modified by the Secretary, on the basis
of a recommendation of the Committee
or other information.

Pursuant to the authority in §993.52
of the order, § 993.400 modifies the
undersized openings prescribed in
§993.49(c) to permit undersized
regulations using openings of 23/32 or
24/32 of an inch for French prunes, and
28/32 or 30/32 of an inch for non-
French prunes.
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During the 1974-75 and 1977-78 crop
years, the undersized prune regulation
was established by the Department at
23/32 of an inch in diameter for French
prunes and 28/32 of an inch in diameter
for non-French prunes. These diameter
openings were established in §§993.401
and 993.404, respectively (39 FR 32733;
September 11, 1974; and 42 FR 49802;
September 28, 1977). During the 1975—
76 and 1976-77 crop years, the
undersized prune regulation was
established at 24/32 of an inch for
French prunes, and 30/32 of an inch for
non-French prunes. These diameter
openings were established in 88 993.402
and 993.403, respectively (40 FR 42530;
September 15, 1975; and 41 FR 37306;
September 3, 1976). The prune industry
had an excess supply of prunes,
particularly small size prunes. Rather
than recommending volume regulation
percentages for the 1975-76, 1976-77,
and 1977-78 crop years, the Committee
recommended the establishment of an
undersized prune regulation applicable
to all prunes received by handlers from
producers and dehydrators during each
of those crop years. For the 1994-95
crop year, the Committee recommended
and the Department established volume
regulation percentages and an
undersized regulation at the
aforementioned 23/32 and 28/32 inch
diameter screen sizes.

The objective of the undersized
regulations during each of those crop
years was to preclude the use of small
prunes in manufactured prune products,
such as juice and concentrate. Handlers
could not market undersized prunes for
human consumption, but could dispose
of them in nonhuman outlets such as
livestock feed.

With these experiences as a basis, the
marketing order was amended on
August 1, 1982, establishing the
continuing quality-related regulation for
undersized French and non-French
prunes under § 993.49(c). That
regulation has removed from the
marketable supply those prunes which
are not desirable for use in prune
products.

As in the 1970’s, the prune industry
is currently experiencing an excess
supply of prunes, particularly in the
smaller sizes. At its meeting on
November 18, 1997, the Committee
unanimously recommended establishing
an undersized prune regulation at 24/32
of an inch in diameter for French prunes
and 30/32 of an inch in diameter for
non-French prunes for volume control
purposes for the 1998-99 crop year.
That crop year begins August 1, 1998,
and ends July 31, 1999.

The Committee estimated that this
rule would reduce the calculated excess

of about 78,000 natural condition tons
of dried prunes as of July 31, 1998, by
approximately 7,300 natural condition
tons, still leaving sufficient prunes to
fill domestic and foreign trade demand
during the 1998-99 crop year, and
provide an adequate carryout on July 31,
1999, for early season shipments until
the new crop is available for shipment.
According to the Committee, the desired
inventory level to keep trade
distribution channels full while
awaiting the new crop is almost 41,000
natural condition tons.

In its deliberations, the Committee
reviewed statistics reflecting: (1) A
worldwide prune demand which has
been relatively stable at about 260,000
tons; (2) a world wide oversupply that
is expected to continue growing into the
next century (estimated at 387,170
natural condition tons by the year 2001);
(3) a continuing oversupply situation in
California caused by increased
production from increased plantings
and higher yields per acre (between the
1993-94 and 1996-97 crop years, the
yield ranged from 2.3 to 2.8 versus a 10
year average of 2.2 tons per acre); and
(4) a worsening of California’s excess
supply situation, even though dried
prune shipments in 1996-97 reached a
near-record high of 183,252 packed
tons. The Committee also considered
the quantity of “D” screen (24/32 of an
inch in diameter for French prunes and
30/32 of an inch in diameter for non-
French prunes) prunes produced during
the 1990-91 through 1996—97 crop
years. The production of these small
sizes ranged from 2,575 to 8,778 natural
condition tons during that period. The
Committee concluded that it had to
utilize supply management techniques
to accelerate the return to a balanced
supply/demand situation in the interest
of California dried prune producers and
handlers. The proposed changes to the
undersized regulation for the 1998-99
crop year are the result of these
deliberations, and the Committee’s
desire to bring supplies more in line
with market needs.

The current oversupply situation
facing the California prune industry has
been caused by four consecutive large
crops of over 180,000 natural condition
tons. Another large crop of 215,000
natural condition tons is forecast for the
1997-98 crop year, which will add to
the existing oversupply. The yield per
acre is forecast at 2.6 tons per acre. With
an anticipated increase in bearing
acreage, the 1998-99 season crop could
be larger.

Because of the oversupply situation,
producer prices for undersized prunes
during the 1997-98 crop year have
declined to $40-50 per ton. This

represents a loss to the producer of
about $260-270 per ton. The lower
pricing of the smaller prunes is
expected to provide producers an
incentive to produce larger sizes which
the industry needs to meet the
increasing market demand for pitted
prunes. However, the Committee felt
that the undersized rule change was
needed to expedite the reduction of the
inventories of small prunes, and more
quickly bring supplies in line with
needs. Attainment of this goal would
benefit all of the producers and handlers
of California prunes.

The recommended decision of June 1,
1981 (46 FR 29271) regarding
undersized prunes states that the
undersized prune regulation at the 23/
32 and 28/32 inch diameter size
openings would be continuous for the
purposes of quality control even in
above parity situations. It further states
that any change (i.e., increase) in the
size of those openings would not be for
the purpose of establishing a new
quality-related minimum. Larger
openings would only be applicable
when supply conditions warranted the
regulation of a larger quantity of prunes
as undersized prunes. Thus, any
regulation prescribing openings larger
than those in §993.49(c) should not be
implemented when the grower average
price is expected to be above parity. As
discussed later, the average grower price
for prunes during the 1998-99 crop year
is not expected to be above parity, and
implementation of this more restrictive
undersized regulation would be
appropriate as far as parity is concerned.

Section 8e of the Act requires that
when certain domestically produced
commodities, including prunes, are
regulated under a Federal marketing
order, imports of that commodity must
meet the same or comparable grade,
size, quality, or maturity requirements
for the domestically produced
commodity. This action does not impact
the dried prune import regulation
because the action to be implemented is
for volume control, not quality control,
purposes. The smaller diameter
openings of 23/32 of an inch for French
prunes and 28/32 of an inch for non-
French prunes were implemented for
the purpose of improving product
quality. The recommended increases to
24/32 of an inch in diameter for French
prunes and 30/32 of an inch in diameter
for non-French prunes are for purposes
of volume control. Therefore, the
increased diameters would not be
applied to imported prunes.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
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this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 1,400
producers of dried prunes in the
production area and approximately 21
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Last year, as a percentage, about 34
percent of the handlers shipped over
$5,000,000 worth of dried prunes and
66 percent of the handlers shipped
under $5,000,000 worth of prunes. In
addition, based on production, producer
prices, and the total number of dried
prune producers provided by the
Committee, the average annual producer
revenue is approximately $136,000. The
majority of handlers and producers of
California dried prunes may be
classified as small entities.

This proposed rule would establish an
undersized prune regulation of 24/32 of
an inch in diameter for French prunes
and 30/32 of an inch in diameter for
non-French prunes for the 1998—-99 crop
year for volume control purposes. This
change in regulation would result in
more of the smaller sized prunes being
classified as undersized prunes, and is
expected to benefit producers, handlers,
and consumers. The prune industry
currently uses a “‘D”’ screen (24/32 of an
inch in diameter for French prunes and
30/32 of an inch in diameter for non-
French prunes) for separating small
prunes from the larger sizes. Thus,
producers and handlers, both small and
large, would not incur extra costs from
having to purchase new screen sizes.
Moreover, because the quality related
undersized regulation has been in place
continuously since the early 1980’s, the
only additional cost resulting from the
increased openings would be the
disposal of additional undersized prune
tonnage (about 1,600 natural condition
tons) to nonhuman consumption outlets
as required by the order. With the less
restrictive openings, only 5,686 natural

condition tons or 3.4 percent of the
marketable production has been
removed on average over the past seven
crop years since 1990-91. Since the
benefits and costs of the proposed
action would be directly proportional to
the quantity of ““D”’ screen prunes
produced or handled, small businesses
should not be disproportionately
affected by the proposal. Sugar content,
prune density, and dry-away ratio vary
from county-to-county, from orchard-to-
orchard, and from season-to-season in
the major producing areas of the
Sacramento and San Joaquin Valleys.
These areas account for over 99 percent
of the State’s production, and the
prunes produced are homogeneous
enough so that the proposal would not
be inequitable to producers, both large
and small, in any area of the State.

The quantity of small prunes in a lot
is not dependent on whether a producer
or handler is small or large, but is
primarily dependent on cultural
practices, soil composition, and water
costs. The cost to minimize the quantity
of small prunes is similar for small and
large entities. The anticipated benefits
of this rule are not expected to be
disproportionately greater or lesser for
small handlers or producers than for
larger entities. While this proposed rule
may initially impose some additional
costs on producers and handlers, the
costs are expected to be minimal, and
would be offset by the benefits derived
by the elimination of some of the excess
supply of small sized prunes.

At the November 18, 1997, meeting,
the Committee discussed the impact of
this change on handlers and producers
in terms of cost. Handlers and producers
receive higher returns for the larger size
prunes. According to industry members,
the small size prunes being eliminated
through this rule have very little value.
As mentioned earlier, the current
situation for these small sizes is quite
bleak with producers losing money on
every ton they deliver to handlers. The
1997 grower field price for ‘D" screen
prunes is ranging between $40 and $50
per ton. The cost of drying a ton of such
prunes is $260 per ton ata 4 to 1 dry-
away ratio, the cost to haul these prunes
is at least $20 per ton, and the producer
assessment that must be paid to the
California Prune Board (a body which
administers the State marketing order
for promotion) is $30 per ton. The total
cost is about $310 per ton which equates
to a loss of about $260 per ton for every
ton of ““D” screen prunes produced and
delivered to handlers.

The proposed rule is expected to
benefit all producers and handlers by
eliminating the smallest, least valuable
prunes from the crop. This is expected

to help reduce the oversupply situation
and lessen the downward pressure on
small prune prices to producers.
Further, producers may alter their
cultural practices to grow the larger
sizes needed by the industry to meet the
market demand for pitted prunes.

Utilizing data provided by the
Committee, the Department has
evaluated the impact of the proposed
undersized regulation change upon
producers and handlers in the industry.
The analysis shows that a reduction in
the marketable production and handler
inventories would result in higher
season-average prices which would
benefit all producers. The removal of
the smallest least desirable of the
marketable dried prunes produced in
California from human consumption
outlets would eliminate an estimated
7,300 tons of small-sized dried prunes
during the 1998-99 crop year from the
marketplace. This would help lessen the
negative marketing and pricing effects
resulting from the excess supply
situation facing the industry. California
prune handlers reported that they held
102,386 tons of natural condition
prunes on July 31, 1997, the end of the
1996-97 crop year. This was the largest
year-end inventory reported since the
Committee began collecting such
statistics in 1949. The desired inventory
level, which is based on an average 12-
week supply deemed desirable to keep
trade distribution channels full while
awaiting new crop, is 40,991 natural
condition tons. This leaves an inventory
surplus of over 61,000 tons which will
likely take the industry several years to
market.

Further burdening this oversupply
situation will be larger California prune
crops over the next few years caused by
the new prune plantings of recent years
and higher yields per acre. During the
1990-91 crop year, the non-bearing
acreage totaled 5,900 acres, but by
1996-97, the non-bearing acreage had
quadrupled to more than 23,000 acres.
Yields have ranged from 2.3 to 2.8 tons
to the acre over the most recent three-
year period, compared to a 10-year
average of 2.2 tons to the acre. The
1997-98 crop is expected to be 215,000
natural condition tons which will add to
the existing oversupply. Barring
unforeseen circumstances, the 1998-99
crop may be larger further worsening
the industry’s oversupply problems.

As the marketable dried prune
production and surplus prune
inventories are reduced through this
proposal, the trade should begin taking
a position early in the season for their
dried prune needs, which would help
firm up market prices and eventually
reflect a higher overall price to the
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producers. In addition, as producers
implement improved cultural and
thinning practices, the overall size of
the prunes will get larger. As a result,
producer returns would increase
because producers will no longer be
receiving $40-50 per ton for the small-
sized fruit at a $260-270 per ton loss,
but be receiving the higher prices paid
for the larger sizes.

For the 1992-93 through the 1996-97
crop years, the season average price
received by the producers ranged from
a high of $1,121 per ton to a low of $838
per ton during the 1996-97 crop year.
The season average price received by
producers averaged about 60 percent of
parity during the 1992-93 through
1996-97 crop years. Based on available
data and estimates of prices, production,
and other economic factors, the season
average producer price for the 1997-98
and 1998-99 seasons is expected to be
below $800 per ton, or about 40 percent
of parity.

The Committee discussed alternatives
to this change, including making no
changes to the undersized prune
regulation and allowing market
dynamics to foster prune inventory
adjustments through lower prices on the
smaller prunes. While reduced grower
prices for small prunes are expected to
contribute toward a slow reduction in
dried prune inventories, the Committee
believed that the undersized rule change
was needed to expedite that reduction.
With the excess tonnage of dried
prunes, the Committee also considered
establishing a reserve pool and
diversion program to reduce the
oversupply situation. These initiatives
were not supported because they would
not specifically eliminate the smallest,
least valuable prunes which are in
oversupply. Instead the reserve pool and
diversion program would eliminate
larger size prunes from human
consumption outlets. Reserve pools for
prunes have historically been
implemented on dried prunes regardless
of the size of the prunes. While the
marketing order also allows handlers to
remove the larger prunes from the pool
by replacing them with small prunes
and the value difference in cash, this
exchange would be cumbersome and
expensive to administer compared to
the proposal.

Section 8e of the Act requires that
when certain domestically produced
commodities, including prunes, are
regulated under a Federal marketing
order, imports of that commodity must
meet the same or comparable grade,
size, quality, or maturity requirements
for the domestically produced
commodity. This action does not impact
the dried prune import regulation

because the action to be implemented is
for volume control, not quality control,
purposes. The smaller diameter
openings of 23/32 of an inch for French
prunes and 28/32 of an inch for non-
French prunes were implemented for
the purpose of improving product
quality. The recommended increases to
24/32 of an inch in diameter for French
prunes and 30/32 of an inch in diameter
for non-French prunes are for purposes
of volume control. Therefore, the
increased diameters would not be
applied to imported prunes.

This action would not impose any
additional reporting or recordkeeping
requirements on either small or large
California dried prune handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

In addition, the Committee’s meeting
was widely publicized throughout the
prune industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the November 18,
1997, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue. The
Committee itself is composed of twenty-
two members, of which seven are
handlers, fourteen are producers, and
one is a public member. The majority of
the producer and handler members are
small entities. Moreover, the Committee
and its Supply Management
Subcommittee have been reviewing this
supply management problem for almost
a year, and this proposed rule reflects
their deliberations completely. Finally,
interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

A 30-day comment period is provided
to allow interested persons to respond
to this proposal. Thirty days is deemed
appropriate because this rule, if
adopted, needs to be in place as soon as
possible so that handlers and producers
will be informed of any regulation for
the 1998-99 crop year (beginning
August 1, 1998). Producers would need
time to thin prune-plums in order to
obtain larger sizes. Producers generally
begin thinning in late April. All written
comments timely received will be
considered before a final determination
is made on this matter.

List of Subjects in 7 CFR Part 993

Marketing agreements, Plums, Prunes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 993 is proposed to
be amended as follows:

PART 993—DRIED PRUNES
PRODUCED IN CALIFORNIA

1. The authority citation for 7 CFR
part 993 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. A new 8993.405 is added to read
as follows:

§993.405 Undersized prune regulation for
the 1998-99 crop year.

Pursuant to §8 993.49(c) and 993.52,
an undersized prune regulation for the
1998-99 crop year is hereby established.
Undersized prunes are prunes which
pass through openings as follows: for
French prunes, 24/32 of an inch in
diameter; for non-French prunes, 30/32
of an inch in diameter.

Dated: February 17, 1998.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-4595 Filed 2—-23-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM—-248-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A310 series
airplanes. This proposal would require
repetitive inspections of the fuselage
skin to detect corrosion or fatigue
cracking around and under the chafing
plates of the wing root; and corrective
actions, if necessary. This proposal is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by the proposed
AD are intended to detect and correct
fatigue cracks and corrosion around and
under chafing plates of the wing root,
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which could result in reduced structural
integrity of the airplane.

DATES: Comments must be received by
March 26, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
248—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, International
Branch, ANM-116, FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—-NM—-248-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-1114, Attention: Rules Docket No.
96—NM-248-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A310 series airplanes. The DGAC
advises that it has received reports from
operators of the presence of corrosion
under the chafing plates and around the
fasteners of the wing root between
fuselage frames (FR) 36 and FR 39.
Investigation revealed that the corrosion
damage was due to moisture penetrating
into the sealant between the fuselage
skin and the stainless steel chafing
plates. This corrosion damage is
accelerated by the galvanic activity
created by the aluminum skin and the
stainless steel plates. If corrosion is
present, the area is susceptible to fatigue
cracking. Such corrosion and fatigue
cracking, if not detected and corrected
in a timely manner, could result in
reduced structural integrity of the
airplane.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A310-53-2069, Revision 1, dated
September 19, 1995, which describes
procedures for repetitive inspections to
detect corrosion and fatigue cracking
around and under the chafing plates of
the wing root between fuselage FR 36
and FR 39; and corrective actions, if
necessary.

Airbus has also issued Service
Bulletin A310-53-2070, dated October
3, 1994, which describes procedures for
replacement of the stainless steel
chafing plates with new chafing plates
made of aluminum alloy.
Accomplishment of the replacement
would eliminate the need for the
repetitive inspections described in the
previous service bulletin.

Accomplishment of the actions
specified in these service bulletins is
intended to adequately address the
identified unsafe condition. The DGAC
classified Airbus Service Bulletin A310-
53-2069, Revision 1, dated September
19, 1995, as mandatory, and issued
French airworthiness directive 96-008—
175(B), dated January 3, 1996, in order
to assure the continued airworthiness of
these airplanes in France.

FAA'’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in Airbus Service Bulletin A310-52—
2070 described previously, except as
discussed below. The proposed AD also
provides for an optional replacement,
which would constitute terminating
action for the repetitive inspection
requirements.

Differences Between the Proposed AD
and the Related Service Bulletin

Airbus Service Bulletin A310-52—
2070 specifies that appropriate
corrective action may be obtained by
contacting the manufacturer, Airbus,
directly. However, this proposed AD
would require that any such repair be
accomplished in accordance with a
method approved by the FAA.

Cost Impact

The FAA estimates that 36 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 68 work hours per
airplane to accomplish the proposed
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $146,880, or $4,080 per
inspection cycle.

Should an operator elect to
accomplish the optional terminating
action rather than continue the
repetitive inspections, it would take
approximately 45 work hours per
airplane to accomplish the modification,
at an average labor rate of $60 per work
hour. Required parts would cost
approximately $2,229 per airplane.
Based on these figures, the cost impact
of this optional terminating action is
estimated to be $4,929 per airplane.
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The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 96—NM-248-AD.
Applicability: Model A310 series airplanes
on which Airbus Modifications 8888 and
8889 have not been accomplished;
certificated in any category.
Note 1: This AD applies to each airplane
identified in the preceding applicability

provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking and
corrosion around and under chafing plates of
the wing root between fuselage frames (FR)
36 and FR 39, which could result in reduced
structural integrity of the airplane,
accomplish the following:

(a) Except as provided by paragraph (b) of
this AD: Within 4 years since date of
manufacture, or within 12 months after the
effective date of this AD, whichever occurs
later, perform an inspection to detect
discrepancies around and under the chafing
plates of the wing root, in accordance with
paragraph B. of the Accomplishment
Instructions of Airbus Service Bulletin A310—
53-2069, Revision 1, dated September 19,
1995. If any discrepancy is found, prior to
further flight, accomplish follow-on
corrective actions (i.e. removal of corrosion,
corrosion protection, high frequency eddy
current inspection, x-ray inspection) as
applicable, in accordance with the service
bulletin. Repeat the inspections, as
applicable, thereafter, at intervals specified
in the service bulletin.

(b) If any discrepancy is found as a result
of an inspection required by paragraph (a) of
this AD, and Airbus Service Bulletin A310-
53-2069, Revision 1, dated September 19,
1995, specifies to contact Airbus for an
appropriate action: Prior to further flight,
repair in accordance with a method approved
by the Manager, International Branch, ANM-
116, FAA, Transport Airplane Directorate.
Where differences in the compliance times or
corrective actions exist between the service
bulletin and this AD, the AD prevails.

(c) Accomplishment of the replacement of
the chafing plates in accordance with Airbus
Service Bulletin A310-53-2070, dated
October 3, 1994, constitutes terminating
action for the repetitive inspection
requirement of this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, International Branch, ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199

of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directive 96—008—
175(B), dated January 3, 1996.

Issued in Renton, Washington, on February
12, 1998.

Gilbert L. Thompson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-4249 Filed 2—-23-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 931
[SPATS No. NM-038-FOR]

New Mexico Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: Office of Surface Mining
Reclamation and Enforcement (OSM) is
announcing receipt of a proposed
amendment to the New Mexico
regulatory program (hereinafter, the
“New Mexico program”) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed amendment consists of
recodification of the New Mexico
Surface Coal Mining Regulations. The
amendment is intended to revise the
New Mexico program to improve
operational efficiency and assure that
the New Mexico Surface Coal Mining
Regulations are codified according to
the New Mexico administrative
procedures.
DATES: Written comments must be
received by 4 p.m., m.s.t., March 26,
1998. If requested, a public hearing on
the proposed amendment will be held
on March 23, 1998. Requests to present
oral testimony at the hearing must be
received by 4 p.m., m.s.t. on March 11,
1998.
ADDRESSES: Written comments should
be mailed or hand delivered to Willis
Gainer at the address listed below.
Copies of the New Mexico program,
the proposed amendment, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. Each requester may receive
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one free copy of the proposed
amendment by contacting OSM’s
Albuquerque Field Office.

Willis Gainer, Director, Albuquerque
Field Office, Office of Surface Mining
Reclamation and Enforcement, 505
Marquette Avenue, NW., Suite 1200,
Albuquerque, New Mexico 87102.

Mining and Minerals Division, New
Mexico Energy & Minerals
Department, 2040 South Pacheco
Street, Santa Fe, New Mexico 87505,
Telephone: (505) 827-5970.

FOR FURTHER INFORMATION CONTACT:

Willis Gainer, Telephone: (505) 248—

5096.

SUPPLEMENTARY INFORMATION:

I. Background on the New Mexico
Program

On December 31, 1980, the Secretary
of the Interior conditionally approved
the New Mexico program. General
background information on the New
Mexico program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the New Mexico program
can be found in the December 31, 1980,
Federal Register (45 FR 86459).
Subsequent actions concerning New
Mexico’s program and program
amendments can be found at 30 CFR
931.11, 931.15, 931.16, and 931.30.

I1. Proposed Amendment

By letter dated January 6, 1998, New
Mexico submitted a proposed
amendment (administrative record No.
NM-795) to its program pursuant to
SMCRA (30 U.S.C. 1201 et seq.). New
Mexico submitted the proposed
amendment at its own initiative. New
Mexico proposes to recodify the New
Mexico Surface Coal Mining
Regulations.

Specifically, New Mexico proposes to
recodify its regulations from Coal
Surface Mining Code Rule 80-1 (CSMC
Rule 80-1), sections 1 through 15 and
sections 19 through 34, to Title 19
(Natural Resources and Wildlife),
Chapter 8 (Coal Mining), Part 2 (Coal
Surface Mining) of the New Mexico
Administrative Code (19 NMAC 8.2),
Subparts 1 through 34. No substantive
changes to the text of the regulations is
proposed.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the New
Mexico program.

1. Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Albuquerque Field Office
will not necessarily be considered in the
final rulemaking or included in the
administrative record.

2. Public Hearing

Persons wishing to testify at the
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT by 4:00 p.m.,
m.s.t. on March 11, 1998. Any disabled
individual who has need for a special
accommodation to attend a public
hearing should contact the individual
listed under FOR FURTHER INFORMATION
CONTACT. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to testify at the
public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.

Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to testify have been heard.
Persons in the audience who have not
been scheduled to testify, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
testify and persons present