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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND

HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal
Regulations.
WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development regulations.
2. The relationship between the Federal Register and Code
of Federal Regulations.
3. The important elements of typical Federal Register
documents.
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WASHINGTON, DC
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Presidential Documents

Title 3—

The President

Proclamation 7088 of April 29, 1998

National Day of Prayer, 1998

By the President of the United States of America

A Proclamation

In every era of American history, devout men and women from every nation
have come to our shores seeking the freedom to worship according to their
own conscience. Recognizing the sacredness of this fundamental human
right, our founders wisely guaranteed it in the First Amendment to the
Constitution.

Prayer has always been an integral part of American life. In every city,
town, and rural community across our country, people of every religious
denomination gather to worship according to their faith. In churches, syna-
gogues, temples, and mosques, Americans come together to pray. We pray
for the health and happiness of loved ones; for inner peace and peace
among nations; and for the wisdom and courage to face the challenges
of the new millennium. And always we raise our voices and hearts in
prayers of thanksgiving for the blessing of freedom.

Just as Americans rely on prayer for strength and renewal in private life,
so do we turn to it at moments of great joy or crisis in our public life
as a Nation. Meeting in Philadelphia to make the momentous decisions
that would ultimately determine the nature and form of American Govern-
ment, the Continental Congress began daily deliberations with a prayer
for God’s blessings and assistance. In his first inaugural address, President
George Washington also prayed for guidance from the Almighty as he began
the enormous task of leading a new, untried democracy.

In this century, with America in the throes of the Great Depression and
a world teetering on the brink of war, President Franklin Delano Roosevelt
concluded his first inaugural address with a fervent prayer: “In this dedica-
tion of a Nation we humbly ask the blessing of God. May He protect
each and every one of us. May He guide me in the days to come.” And
today, as we look ahead to the promise of a new century, Americans continue
to draw strength from the bedrock of faith and religious freedom upon
which our democracy rests.

The Congress, by Public Law 100-307, has called on our citizens to reaffirm
the role of prayer in our society and to honor the religious diversity our
freedom permits by recognizing annually a ‘“National Day of Prayer.”

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, do hereby proclaim May 7, 1998, as a National Day of Prayer.
I encourage the citizens of this great Nation to pray, each in his or her
own manner, seeking strength from God to face the problems of today,
requesting guidance for the uncertainties of tomorrow, and giving thanks
for the rich blessings that our country has enjoyed throughout our history.
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IN WITNESS WHEREOF, | have hereunto set my hand this twenty-ninth
day of April, in the year of our Lord nineteen hundred and ninety-eight,
and of the Independence of the United States of America the two hundred

and twenty-second.

[FR Doc. 98-11921
Filed 5-1-98; 8:45 am]
Billing code 3195-01-P
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[FR Doc. 98-11922
Filed 5-1-98; 8:45 am]
Billing code 3195-01-P

Presidential Documents

Executive Order 13081 of April 30, 1998

Amendment to Executive Order No. 13038, Advisory Commit-
tee on Public Interest Obligations of Digital Television Broad-
casters

By the authority vested in me as President by the Constitution and the
laws of the United States of America and in order to extend the reporting
deadline of the Advisory Committee on Public Interest Obligations of Digital
Television Broadcasters, it is hereby ordered that Executive Order 13038,
as amended, is further amended by deleting “June 1, 1998 in section
2 and inserting ““‘October 1, 1998 in lieu thereof.

THE WHITE HOUSE,
April 30, 1998.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—NM-175-AD; Amendment
39-10509; AD 98-09-28]

RIN 2120-AA64

Airworthiness Directives; Short
Brothers Model SD3-30 and SD3-60
Series Airplanes Equipped With Fire
Fighting Enterprises (U.K.) Ltd. Fire
Extinguishers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Shorts Model SD3-30
and SD3-60 series airplanes equipped
with certain fire extinguishers, that
requires replacement of the covers for
fire extinguisher adapter assemblies that
are installed on certain bulkheads with
new covers that swivel to lock the
extinguishers in place; and replacement
of nozzles and triggers on these fire
extinguishers with better fitting nozzles
and stronger triggers. It also requires the
installation of new fire extinguisher
point placards and a revision of the
Airplane Flight Manual to instruct the
flight crew in the use of the new covers
for these adapter assemblies. This
amendment is prompted by reports that
these fire extinguishers are not
discharging properly because they do
not fit correctly with the adapter, and
that triggers on these extinguishers are
failing. The actions specified by this AD
are intended to ensure that, in the event
of fire in the baggage bay, extinguishing
agent is properly distributed within this
area, and portable extinguishers operate
properly; and to prevent injury to crew
and passengers when a portable
extinguisher is discharged.

DATES: Effective June 8, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 8,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Short Brothers (USA), Inc., Civil
Technical Operations, P.O. Box 211
(Route 76 East), Bridgeport, West
Virginia 26330. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Shorts Model
SD3-30 and SD3-60 series airplanes
equipped with certain fire extinguishers
was published in the Federal Register
on January 27, 1997 (62 FR 3832). That
action proposed to require replacement
of the covers for fire extinguisher
adapter assemblies that are installed on
certain bulkheads with new covers that
swivel to lock the extinguishers in
place; and replacement of nozzles and
triggers on these fire extinguishers with
better fitting nozzles and stronger
triggers. It also proposed to require the
installation of new fire extinguisher
point placards and a revision of the
Airplane Flight Manual to instruct the
flight crew in the use of the new covers
for these adapter assemblies.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter, an organization
representing airline pilots, supports the
proposed AD; however, it requests that
the FAA implement specific training in
the use of critical equipment such as fire
extinguishers, including the actual
equipment used in the aircraft.

The FAA acknowledges the
commenter’s concern. The FAA has
determined that an unsafe condition
exists, and that the actions required by
this AD are adequate in order to ensure
the continued safety of the affected fleet.
While there may be merit to the
commenter’s suggestion, this AD is not
the appropriate context in which to
evaluate that suggestion. Since the
suggested change would alter the
actions currently required by this AD,
additional rulemaking would be
required. The FAA finds that to delay
this action would be inappropriate in
light of the identified unsafe condition.
No change to this final rule is necessary.

The manufacturer of the affected
airplanes notes that replacement of the
discharge head assembly in accordance
with Fire Fighting Enterprises (U.K.)
Ltd. Service Bulletin 26-107, Revision
1, dated November 2, 1992, includes
replacement of the trigger as also
required by the company’s Service
Bulletin 26—-108, dated September 1992.
Both service bulletins are cited as the
appropriate sources of service
information in paragraph (c) of the
proposed AD. The commenter requests
that this information be provided in the
AD so that operators would not rework
the fire extinguisher head per Service
Bulletin 26-107 (which would require
the installation of a new trigger in
accordance with Service Bulletin 26—
108), only to discover that both actions
could be accomplished by replacing the
discharge head.

The FAA concurs that some confusion
could result with regard to the current
wording contained in paragraph (c)(1) of
this final rule. Therefore, the FAA has
changed paragraph (c)(1) to read,
“Install a chamfered nozzle on the
discharge head assembly of each fire
extinguisher and add a new trigger by
replacing * * *.”” That change, together
with the clarification contained in the
service bulletin, should preclude any
confusion in that regard.

The same commenter requests that an
inspection procedure be provided in
order to determine whether the trigger
has actually been replaced in
accordance with Service Bulletin 26—
108. The commenter states that
paragraph 3.A.(3)(h) of Service Bulletin
26-107, Revision 1, requires that the fire
extinguisher trigger be marked with part
number BA22988-3 after rework of the
nozzle chamfer. The commenter further
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asserts that, since effectivity of Service
Bulletin 26—-108 does not include
discharge head part number BA22988—
3, maintenance personnel may assume
that, following accomplishment of
Service Bulletin 26-107 (and re-marking
of the part to BA22988-3), replacement
of the trigger in accordance with Service
Bulletin 26-108 is not necessary.

The FAA does not concur that an
inspection should be added to this AD.
Contrary to the commenter’s assertion,
Service Bulletin 26—-107 requires that
the reworked discharge head, not the
trigger itself, be marked with part
number BA22988-3. In any event, the
AD requires replacement of the trigger
with the stronger trigger, either through
accomplishment of Service Bulletin 26—
107, Revision 1, or 26-108, regardless of
the part number marking on the fire
extinguisher discharge head. However,
replacement of the trigger is required
only if such replacement has not been
accomplished prior to the effective date
of the AD. Investigation of airplane
maintenance records may be necessary
to confirm whether the stronger trigger
has been installed. If there are no
records showing that it has already been
installed, the stronger trigger must be
installed in accordance with this AD.

The commenter also provided
corrected information concerning the
address from which the referenced
service bulletins may be obtained and
the cost of parts needed for compliance.
The correct address is shown above
under the heading ADDRESSES, and the
cost impact information presented
below reflects the corrected information
concerning the cost of parts. The cost
impact information also reflects changes
that have occurred in the number of
affected U.S.-registered airplanes since
the notice of proposed rulemaking was
published.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither significantly increase the
economic burden on any operator nor
increase the scope of the AD.

Cost Impact

The FAA estimates that 33 Model
SD3-30 series airplanes of U.S. registry
will be affected by this AD. For these
airplanes, it will take approximately 9
work hours per airplane to accomplish
the required actions on airplanes with
only a forward baggage bay, and 14
work hours per airplane to accomplish

the required actions on airplanes with
forward and aft baggage bays. The
average labor rate is $60 per work hour.
Required parts will cost approximately
$735 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators of Model SD3-30 series
airplanes is estimated to be between
$42,075 and $51,975, or between $1,275
and $1,575 per airplane.

The FAA estimates that 52 Model
SD3-60 series airplanes of U.S. registry
will be affected by this AD. For these
airplanes, it will take approximately 12
work hours per airplane to accomplish
the required actions, at an average labor
rate of $60 per work hour. Required
parts will cost approximately $776 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators of
Model SD3-60 series airplanes is
estimated to be $77,792, or $1,496 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-09-28 Short Brothers, PLC: Amendment
39-10509. Docket 96—-NM-175-AD.

Applicability: Model SD3-30 and SD3-60
series airplanes equipped with fire
extinguishers manufactured by Fire Fighting
Enterprises (U.K.) Ltd.; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that, in the event of fire,
extinguishing agent is properly distributed
within the baggage bays and portable
extinguishers operate properly; and to
prevent injury to crew and passengers,
accomplish the following:

(a) Within 6 months after the effective date
of this AD, install a new cover on each fire
extinguisher adapter assembly on bulkheads
between the passenger cabin and aft and/or
forward baggage bay, in accordance with
Shorts Service Bulletin SD330-26-14, dated
September 1994 (for Shorts Model SD3-30
series airplanes), or Shorts Service Bulletin
SD360-26-11, dated July 1994 (for Shorts
Model SD3-60 series airplanes), as
applicable.

(b) Prior to further flight after
accomplishing the actions required by
paragraph (a) of this AD, accomplish both
paragraphs (b)(1) and (b)(2) of this AD:

(1) Install new fire extinguisher point
placards, in accordance with Shorts Service
Bulletin SD330-26-14, dated September
1994 (for Shorts Model SD3-30 series
airplanes), or Shorts Service Bulletin SD360—
26-11, dated July 1994 (for Shorts Model
SD3-60 series airplanes), as applicable. And
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(2) Revise the Limitations Section of the
FAA-approved Airplane Flight Manual
(AFM), in accordance with Note 1 of
Paragraph 1.C. of Shorts Service Bulletin
SD330-26-14, dated September 1994 (for
Shorts Model SD3-30 series airplanes), or
Shorts Service Bulletin SD360-26-11, dated
July 1994 (for Shorts Model SD3-60 series
airplanes), as applicable.

(c) For airplanes equipped with fire
extinguishers having part number (P/N)
BA51012SR-3 or BA51012SR: Within 6
months after the effective date of this AD,
accomplish either paragraph (c)(1) or (c)(2) of
this AD:

(1) Install a chamfered nozzle on the
discharge head assembly of each fire
extinguisher and add a new trigger by
replacing the discharge head assembly with
a new discharge head assembly, having P/N
BA22988-3, in accordance with Fire Fighting
Enterprises (U.K.) Ltd. Service Bulletin 26—
107, Revision 1, dated November 2, 1992.

Or

(2) Replace the trigger on the discharge
head assembly of each fire extinguisher with
a new trigger, in accordance with Fire
Fighting Enterprises (U.K.) Ltd. Service
Bulletin 26-108, dated September 1992. After
replacement, install a chamfered nozzle on
the discharge head assembly of each fire
extinguisher by reworking the discharge head
assembly in accordance with Fire Fighting
Enterprises (U.K.) Ltd. Service Bulletin 26—
107, Revision 1, dated November 2, 1992.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) The actions shall be done in accordance
with Short Brothers Shorts Service Bulletin
SD330-26-14, dated September 1994; Short
Brothers Shorts Service Bulletin SD360—-26—
11, dated July 1994, Fire Fighting Enterprises
(U.K.) Ltd. Service Bulletin 26-107, Revision
1, dated November 2, 1992; and Fire Fighting
Enterprises (U.K.) Ltd. Service Bulletin 26—
108, dated September 1992; as applicable.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Short Brothers (USA), Inc., Civil
Technical Operations, P.O. Box 211 (Route
76 East), Bridgeport, West Virginia 26330.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the

Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(9) This amendment becomes effective on
June 8, 1998.

Issued in Renton, Washington, on April 22,
1998.
Gary L. Killion,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-11302 Filed 5-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM—-05-AD; Amendment
39-10458]

RIN 2120-AA64
Airworthiness Directives; Bombardier

Model CL-215-1A10 and CL-215-6B11
Series Airplanes; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; correction.

SUMMARY: This document corrects an
error that appeared in amendment 39—
10458 that was published in the Federal
Register on April 10, 1998 (63 FR
17672). The error resulted in the
inadvertent omission of the
applicability statement of the
amendment. This amendment is
applicable to certain Bombardier Model
CL-215-1A10 and CL-215-6B11 series
airplanes. This amendment requires
repetitive inspections to detect cracking
on certain wing to fuselage frame-
angles, and repair, if necessary.

DATES: Effective July 9, 1998.

The incorporation by reference of
certain publications listed in the
regulations was previously approved by
the Director of the Federal Register as
of July 9, 1998 (63 FR 17672, April 10,
1998).

FOR FURTHER INFORMATION CONTACT:
Serge Napoleon, Aerospace Engineer,
Airframe and Propulsion Branch, ANE—
171, FAA, Engine and Propeller
Directorate, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581; telephone (516) 256—7512; fax
(516) 568-2716.

SUPPLEMENTARY INFORMATION:
Amendment 39-10458, applicable to
certain Bombardier Model CL-215—
1A10 and CL-215-6B11 series
airplanes, was published in the Federal
Register on April 10, 1998 (63 FR
17672). That amendment requires

repetitive inspections to detect cracking
on certain wing to fuselage frame-
angles, and repair, if necessary.

As published, the applicability
statement of the amendment was
omitted inadvertently. The FAA has
determined that this omission must be
corrected. In all other respects, the
original document is correct.

Since no other part of the regulatory
information has been changed, the
direct final rule is not being
republished.

The effective date of this amendment
remains July 9, 1998.

§39.13 [Corrected]

1. On page 17674, in the first column,
the airworthiness directive, amendment
39-10458, is corrected by adding the
applicability statement preceding Note 1
to read as follows:

* * * * *

Applicability: Model CL-215-1A10 and
CL-215-6B11 series airplanes, serial
numbers 1001 through 1125 inclusive,
certificated in any category.

* * * * *

Issued in Renton, Washington, on April 24,

1998.

Gary L. Killion,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-11560 Filed 5-1-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 97-ANM-24]

Amendment of Class D Airspace; Twin
Falls, ID

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
published on February 25, 1998 (63 FR
9409) which changed the name of the
airport in the Twin Fall, ID, Class D
airspace legal description. During a
review of Idaho airspace, it was
discovered that the airport name needed
updating because it was changed from
Twin Falls-Sun Valley Regional, Joslin
Field to Joslin Field-Magic Valley
Regional. This rule also updated the
coordinates for the airport.

EFFECTIVE DATE: The direct final rule
published at 63 FR 9409 is effective
0910 UTC, May 26, 1998.

FOR FURTHER INFORMATION CONTACT:
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Dennis Ripley, ANM-520.6, Federal
Aviation Administration, 1601 Lind
Avenue S.W., Renton, Washington,
98055-4056; telephone number: (425)
227-25217.
SUPPLEMENTARY INFORMATION: The FAA
published the direct final rule with a
request for comments in the Federal
Register on February 25, 1998 (63 FR
9409). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
pubic comment. The comment period
ended March 27, 1998. This direct final
rule advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment or a
written notice for intent to submit such
an adverse comment were received
within the comment period, the
regulation would become effective on
May 26, 1998. No adverse comments
were received, and thus this document
confirms that the final rule will become
effective on that date.

Issued in Seattle, Washington, on April 6,
1998.
Joe E. Gingles,
Acting Assistant Manager, Air Traffic
Division, Northwest Mountain Region.
[FR Doc. 98-11766 Filed 5-1-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 92-ASW-35]
Establishment of Class E Airspace,
Osceola, AR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes the
Class E airspace extending upward from
700 feet above ground level (AGL) at
Osceola Municipal Airport, Osceola,
AR. The development of a
nondirectional radio beacon (NDB)
Standard Instrument Approach
Procedure (SIAP) to runway (RWY) 19
has made this rule necessary. This
action is intended to provide adequate
controlled airspace extending upward
from 700 feet or more above the surface
for Instrument Flight Rules (IFR)
operations at Osceola Municipal
Airport, Osceola, AR.

EFFECTIVE DATE: 0901 UTC, August 13,
1998.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,

Federal Aviation Administration, Fort
Worth, TX 76193-0520, telephone 817—
222-5593

SUPPLEMENTARY INFORMATION:

History

OnJune 15, 1995, a proposal to
amend 14 CFR Part 71 to establish Class
E airspace at Osceola, AR, was
published in the Federal Register (60
FR 31424). The proposal was to
establish controlled airspace extending
upward from 700 feet AGL. The
intended effect of the proposal was to
provide adequate Class E airspace to
contain aircraft executing the NDB RWY
19 SIAP at Osceola, AR.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed. The coordinates for this
airspace docket are based on North
American Datum 83. Designated Class E
airspace areas are published in
Paragraph 6005 of FAA Order 7400.9E,
dated September 10, 1997, and effective
September 16, 1997, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the order.

The Rule

This amendment to 14 CFR Part 71
establishes Class E airspace, at Osceola,
AR, extending upward from 700 feet
above the surface within a 6.4-mile
radius of the Osceola Municipal Airport
at Osceola, AR and within 8 miles west
and 4 miles east of the 021° bearing
from the Osceola NDB extending from
the 6.4-mile radius to 9.9 miles north of
the NDB.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It
therefore (1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g) 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW AR E5 Osceola, AR [New]

Osceola Municipal Airport, AR

(lat. 35°41'28"" N., long. 090°00'36" W.)
Osceola NDB

(lat. 35°41'34" N., long. 090°00'47""W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Osceola Municipal Airport and
within 8 miles west and 4 miles east of the
021° bearing from the Osceola NDB to 9.9
miles.
* * * * *

Issued in Fort Worth, TX, on April 24,
1998.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 98-11768 Filed 5-1-98; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 4

Commodity Pool Operators and
Commodity Trading Advisors

Correction

In Title 17 of the Code of Federal
Regulations, parts 1 to 199, revised as of
April 1, 1997, page 191, in § 4.24
(1)(@)(v) is corrected by changing the
reference (k)" to read “(j)".

BILLING CODE 1505-01-D
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DEPARTMENT OF COMMERCE
International Trade Administration

19 CFR Parts 351 and 354
[Docket No. 960123011-8040-02]
RIN 0625-AA43

Antidumping and Countervailing Duty
Proceedings: Administrative Protective
Order Procedures; Procedures for
Imposing Sanctions for Violation of a
Protective Order

AGENCY: International Trade
Administration, Commerce.

ACTION: Final rule.

SUMMARY: The Department of Commerce
(“the Department’’) is amending its
regulations on administrative protective
order (““APQ”) procedures in
antidumping and countervailing duty
proceedings to simplify and streamline
the APO administrative process and
reduce the administrative burdens on
the Department and trade practitioners.
The Department is also amending the
regulations to simplify the procedures
for investigating alleged violations of
APOs and the imposition of sanctions.
These changes are made in response to
and in cooperation with the trade
practitioners that are subject to these
rules.

EFFECTIVE DATE: The effective date of
this final rule is June 3, 1998. This final
rule will apply to all investigations
initiated on the basis of petitions filed
on or after June 3, 1998, and other
segments of proceedings initiated after
this date.

FOR FURTHER INFORMATION CONTACT: For
further information contact Joan L.
MacKenzie or Mark A. Barnett, Office of
Chief Counsel for Import
Administration, (202) 482-1310 or (202)
482-2866, respectively.

SUPPLEMENTARY INFORMATION:
General Background
APO Procedures

On February 8, 1996, the Department
published proposed rules governing
procedures for providing access to
business proprietary information
submitted to the Department by other
parties in U.S. antidumping (“AD’’) and
countervailing duty (““CVD”)
proceedings. Proposed Rule and Request
for Comment (Antidumping and
Countervailing Duty Proceedings;
Administrative Protective Order
Procedures; Procedures for Imposing
Sanctions for Violations of a Protective
Order), 61 FR 4826 (‘‘February Notice”).
See also, Proposed Changes to

Administrative Protective Order
Procedures in Antidumping and
Countervailing Duty Proceedings, APO
Application Form and Standard APO,
59 FR 51559 (October 12, 1994)
(““October Notice™).

The Department proposed these
changes in APO procedures in
consultation with trade practitioners,
who are the ones most directly affected
by these procedures. Specifically,
Department staff consulted with
representatives of the International Law
Section of the District of Columbia Bar,
the International Trade Committee of
the Section of International Law and
Practice of the American Bar
Association, the ITC Trial Lawyers
Association, and the Customs and
International Trade Bar Association. As
a result of the consultations, the
Department proposed changes in the
APO process to improve the process, to
simplify and streamline the process for
all concerned, including the
Department, and at the same time to
continue to ensure protection of
business proprietary information from
unauthorized disclosure.

After analyzing and carefully
considering all of the comments that the
Department received in response to the
February Notice and after further review
of the provisions of the proposed rule,
the Department is publishing final
regulations. These regulations improve,
simplify, and streamline the APO
process significantly and, at the same
time, protect business proprietary
information from unauthorized
disclosure.

Effective Date

The new APO procedures, including
the use of the revised application for
APO, form ITA-367 (5.98), will become
effective June 3, 1998. They will apply
to all investigations initiated on the
basis of petitions filed on or after June
3, 1998, and other segments of
proceedings initiated after this date.
Segments of proceedings to which these
regulations do not apply will continue
to be governed by the regulations in
effect on the date the petitions were
filed or other segments were initiated, to
the extent that those regulations were
not invalidated by the URAA or
replaced by the interim final regulations
published on May 11, 1995 (60 FR
25130 (1995)) and §351.105 of the AD/
CVD procedural regulations that the
Department published separately on
May 19, 1997 (62 FR 27296),
(hereinafter referred to as the May 19
Regulations). In these segments of
proceedings, the Department will
require that parties use the old APO
application form ITA-367 (3.89) for all

requests to amend their existing APOs.
If all parties in these segments of
proceedings mutually agree to be bound
by the new APO regulations and
procedures, the parties must file a joint
agreement and new applications for
APO.

APO Sanctions

The Department is also amending its
regulations concerning sanctions for
violations of APOs. The regulations
governing the imposition of sanctions
for APO violations are set forth at 19
CFR Part 354. In the nine years since
Part 354 was introduced, the
Department has investigated and
resolved numerous allegations of
violations of APOs. Most charges have
been settled, and none has resulted in
a hearing before a presiding official or
a decision by the APO Sanctions Board.
Experience also has proven that, even if
an individual has technically violated
the terms of an APO, it is not always
appropriate to impose a sanction.
Rather, a warning may be appropriate in
many instances. The Department also
has found that situations arise in which
the investigation can be shortened
without limiting procedural rights.
Additionally, under current regulations,
it is unduly cumbersome to withdraw
charges when the Department
determines that they are not warranted.
Finally, the Department recognizes that
an individual with prior violations
deserves to have his or her record
cleared after a period of time without
further violations. Therefore, the
Department is amending Part 354 of its
regulations to articulate a standard for
issuance of a warning of an APO
violation and to address the other
situations described above.

The Department is amending the
regulations to simplify the procedures
for investigating alleged violations and
the imposition of sanctions, establish
criteria for abbreviating the
investigation of an alleged violation,
include private letters of reprimand
among the sanctions available, and set
a policy for determining when the
Department issues warnings instead of
sanctions. Further, the Department is
revising the provisions dealing with
settlement to make them consistent with
practice. The Department also is
simplifying the procedures for
withdrawing charging letters. Finally,
the amendments add a sunset provision
that codifies existing practice regarding
the rescission of charging letters.
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Explanation of Particular Provisions
APO Procedures

The Department’s AD regulations
were contained in 19 CFR Part 353 and
its CVD regulations were contained in
19 CFR Part 355. Parts 353 and 355 each
contained separate provisions dealing
with the treatment of business
proprietary information and APO
procedures. The Department
consolidated the AD and CVD
regulations and repealed existing Parts
353 and 355. See Antidumping Duties;
Countervailing Duties; Final rule, 62 FR
27295 (May 19, 1997). We have drafted
the regulations dealing with APO
procedures in light of this
consolidation. Accordingly, these
regulations will be contained in 19 CFR
Part 351, subpart C. More specifically,
with the exception of the definitional
provisions of §351.102, the APO
procedures will be contained in 19 CFR
351.304, 305, and 306. The procedures
for imposing sanctions for violation of a
protective order are contained in 19 CFR
354,

Definitions

Section 351.102 is a definitional
section, based on previous 19 CFR 353.2
and 355.2. It was published separately
with the May 19 regulations. Insofar as
APO procedures are concerned, we
added definitions of two new terms,
now contained in the administrative
protective order. Because these
definitions apply to APO procedures,
we are discussing them here.

The first term, applicant, is defined as
an individual representative of an
interested party that has applied for
access to business proprietary
information under an APO. The second
term, “‘authorized applicant,” is defined
as an applicant that the Secretary has
authorized to receive business
proprietary information under an APO,
and is a term borrowed from the
practice of the U.S. International Trade
Commission (“ITC”).

One commenter noted that the
definition of “applicant” contained in
the Proposed AD/CVD Procedural
Regulations was inconsistent with the
description of that definition in the
preamble to the February Notice. This
commenter also suggested that a
definition of “representative’” be added
to the regulations.

We revised the definition of
“applicant” to make it consistent with
the description of that term provided
above. The term “‘representative” was
defined in the model APO published
with the February Notice. We have
revised that definition to refer to an

individual, enterprise or entity acting on
behalf of an interested party.

Administrative Protective Order Unit
and Central Records Unit

Section 351.103 defines the
responsibilities of the Central Records
Unit and the Administrative Protective
Order Unit, both of which play a role
protecting business proprietary
information. The APO Unit was
established with the reorganization of
the Department that became effective
July 1, 1996. Under the reorganization,
the APO function is consolidated under
the Director for Policy and Analysis,
and is managed by a Senior APO
Specialist who leads the APO Unit. The
Senior APO Specialist is responsible for
directing the Department’s handling of
business proprietary information.

The Administrative Protective Order
Unit and the Dockets Center of the
Central Records Unit have recently been
relocated to shared space in room 1870.
Because of the proximity of the two
offices, business proprietary information
released by the APO Unit to authorized
representatives is conducted through
the Dockets Center. Because the
relocation of the Dockets Center
occurred after the publication of the
AD/CVD procedural regulations, we are
taking this opportunity to amend
§351.1083 to reflect these changes.
Pursuant to Presidential order, security
has been increased in Federal office
buildings and delivery couriers are no
longer permitted access to the Herbert C.
Hoover Building (HCHB). Consequently,
Import Administration has created the
Dockets Center in Room 1870. The
Dockets Center is accessible directly
from the 15th Street courier’s entrance
to HCHB. Prior to being allowed in the
building at this entrance all packages
are scanned by Departmental security
personnel. APO materials are picked up
at this entrance from the APO Unit.

Section 351.304 Establishing Business
Proprietary Treatment of Information.

Section 351.304 sets forth rules
concerning the treatment of business
proprietary information in general, and
provides persons with the right to
request that certain information be
considered business proprietary or be
exempt from disclosure under APO.

Customer Names

One commenter noted that section
777(c)(1)(A) of the Tariff Act of 1930, as
amended, (‘**Act’’) protects customer
names from disclosure under APO in an
investigation only until an order is
published or the investigation is
suspended or terminated, and suggested
that the regulation should be revised to

reflect this. We have not revised the
regulation. The statute does not require
the Department to disclose customer
names under APO following publication
of an order or following suspension or
termination of the investigation. If the
Department’s final determination is
challenged, parties may obtain access to
customer names under the terms of a
judicial protective order. Absent such
litigation, we do not believe it necessary
or appropriate to require parties to
disclose additional information under
protective order after an investigation
has been completed, suspended or
terminated.

Identification of Business Proprietary
Information

Paragraph (b) of § 351.304 addresses
the identification and marking of
business proprietary information in
submissions to the Department.

One commenter argued that the
Department should clarify how the
requirement to mark business
proprietary information applies to
materials in exhibits such as printouts,
drawings, photographs, excerpts from
brochures and other similar materials.
The commenter pointed out that such
materials are not always clearly
identified as business proprietary,
leaving the recipient to refer to the
public version to determine whether
any particular data are in fact claimed
to be confidential.

The Department agrees that all
business proprietary information should
be marked in accordance with the
regulations. This includes all
verification exhibits. It is in the interest
of all parties to prevent inadvertent APO
violations that can occur when marking
is incomplete or inaccurate. We
recognize that marking printouts and
voluminous exhibits presents
challenges. Printouts may consist almost
entirely of business proprietary
information, with public information
limited to certain headings or fields. In
such cases, it may be easier for an
authorized applicant to distinguish
between public and proprietary
information by reviewing the public
version rather than searching for
brackets in a document that contains
nearly all business proprietary
information. Moreover, because
bracketing may be revised by a party
within one day of the date of filing (see
below), authorized applicants are
encouraged to confirm their
identification of public information by
comparison to the public version source
in order to avoid an inadvertent release
of business proprietary information.

If a party objects to the submitting
person’s claim for business proprietary
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treatment, the objection must be
submitted in writing. The APO Unit is
the point of contact for examining and
resolving the issue whether information
that is claimed as proprietary meets the
standards in § 351.105 of the AD/CVD
procedural regulations that the
Department published separately on
May 19, 1997.

Public Versions

Paragraph (c) of § 351.304 concerns
the public version of a business
proprietary submission, provides for a
one-day lag rule (see also
§351.303(c)(2)), and addresses
corrections to errors in bracketing
business proprietary information. We
reiterate that the Secretary will enforce
vigorously the requirement for public
summaries, and will grant claims that
summarization is impossible only in
exceptional circumstances. To assist in
ensuring consistent enforcement of the
Department’s requirements for public
summarization of numerical data and
narrative portions of submissions, the
APO Unit is the point of contact for
examining and resolving complaints
about inadequate public summaries.

One-Day Lag Rule

The one-day lag rule follows existing
practice by permitting parties to file a
public version of a document containing
business proprietary information one
business day after the due date of the
business proprietary version of the
document. This practice is known as the
“one-day lag” rule. Under current
practice, submitting persons may correct
the bracketing of information in the
business proprietary version up to the
deadline for submission of the public
version (i.e., they have one day in which
to correct bracketing). The Department
proposed to slightly modify the one-day
lag rule to require a party to file the final
business proprietary version of the
document at the same time as the
submitting party files the public version
of the document. The specific filing
requirements are contained in § 351.303
of the AD/CVD Procedural Regulations
that the Department published
separately on May 19, 1997. Comments
on this provision were addressed in
those regulations.

One commenter expressed concern
regarding improper disclosure of APO
protected information and the
Department’s statement that non-
bracketed information will be treated as
public information once bracketing has
become final. We believe, however, that
the commenter misunderstood the
Department’s statement. The statement
only pertains to a party’s own business
proprietary information contained in a

document it has submitted. The
Department will always take and require
immediate corrective action when
information subject to an APO has been
improperly disclosed and discovered in
a reasonable amount of time.

Summarization of Numerical Data

One commenter argued that public
summarization of numerical data should
not be required, because the ITC does
not require it. Other commenters
requested that specific guidelines for
summarization of numerical data be
included in the regulation. Some
commenters requested greater flexibility
in ranging numbers that are very large
or very small.

As one commenter recognized, a
public summary, which is addressed in
paragraph (c)(1), is required by section
777(b)(1)(B) of the Act and Article 6.5.1
of the Agreement on Implementation of
Article VI of the General Agreement on
Tariffs and Trade 1994 (“AD
Agreement’’). Public summarization of
numerical data is crucial to the ability
of parties to participate in the
Department’s proceedings. Without
adequate public summarization,
interested parties without APO access
will not be able to participate
meaningfully in the Department’s
proceedings. The Department, therefore,
will continue to require summarization
of numerical data.

While there may be some benefits to
consistent treatment of business
proprietary information between the
Department and the ITC, there are
differences in each agency’s mission
that justify individual practices.
Summarization of company-specific
numerical information at the ITC is
more difficult because the information
concerns a company'’s performance
using ‘““macro’” numbers and projected
data. Moreover, in most cases, the ITC
provides aggregate data where such
information would not reveal an
individual company’s business
proprietary information. It is this
aggregate data, which is often available
to the public, which is most relevant to
the ITC’s analysis and determinations.
Information in the Department’s
proceedings, on the other hand, is often
transaction-specific, ‘“micro”
information. Such information would be
difficult to aggregate across companies
and such aggregate data would be of
almost no relevance to the Department’s
analysis and the public’s understanding
of that analysis. Therefore, it is
preferable to continue to require that
such information be ranged or indexed.

Omission of specific criteria for
public summarization of numerical data
previously contained in §8 353.32(b)(1)

and 355.32(b)(1) was an oversight. We
are including the criteria for adequate
summarization in § 351.304(c)(1) of
these regulations. The Department has
always allowed an exception to the
public summarization requirement
when it does not protect business
proprietary information from disclosure,
such as with very small or very large
numbers. We will continue to permit
such exceptions on a case-by-case basis
in accordance with the requirements of
§351.304(c)(1).

Summarization of Narrative Portions of
Submissions

One commenter argued that requiring
a public summary of the narrative
portion of a submission is a change in
policy not required by the Uruguay
Round Agreements Act (URAA) and is
too burdensome. The commenter
asserted that the proposed regulation
will add hundreds of hours and
thousands of dollars to the costs of
participating in these cases. Finally, the
commenter stated that the proposed
regulation appears to create a
presumption that all business
proprietary information is public unless
proven otherwise, which reverses
agency practice designed to protect
business proprietary information against
disclosure.

The commenter is mistaken that the
Department’s regulation constitutes a
change in practice. The Department has
consistently required a public summary
of the narrative portion of a submission
containing business proprietary
information.

Laws affecting disclosure of
information by the federal government
generally are pro-disclosure. The United
States has the most transparent
antidumping and countervailing duty
procedures in the world. Protection of
business proprietary information is a
narrow exception to the requirement for
disclosure and the preference for
transparency. For these reasons, the
regulations require parties to
demonstrate that business proprietary
information should be withheld from
disclosure, rather than the reverse.
There is a presumption that business
proprietary information can be publicly
summarized to permit meaningful
participation by a party that does not
have access to business proprietary
information under APO.

Summarization of Business Proprietary
Information of Other Parties

Three commenters raised concerns
whether § 351.304(c)(1) requires
authorized applicants to create public
summaries of business proprietary
information submitted by other parties.
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It does not. The Department has never
required authorized applicants to
publicly summarize the business
proprietary information of another party
and the Department does not intend to
change that practice. In fact, § 351.304
(c)(1) states that a submitter should not
create a public summary of business
proprietary information of another
person.

Nonconforming Submissions

Paragraph (d) of § 351.304 deals with
nonconforming submissions, i.e.,
submissions that do not conform to the
requirements of section 777(b) of the
Act and paragraphs (a), (b), and (c) of
§351.304.

One commenter expressed concern
that this provision might be abused by
parties making unwarranted claims of a
clear and compelling need to withhold
business proprietary information from
disclosure under APO merely to delay
release of that information and thereby
imperil the ability of other parties to
participate in the proceeding in a timely
fashion. Although we appreciate the
concerns of the commenter, we do not
believe that revision of the regulation is
necessary. In most cases, the
Department has been able to make
determinations as to the status of
information in much less than 30 days,
and we expect that to continue to be the
case. As written, the regulation provides
greater flexibility for those
determinations which may require more
time for decision.

The Department does not believe that
the regulation, as drafted, will lead to
significant abuse. The Department’s
current experience has involved few
situations of abuse. To the extent that
baseless claims for non-release of
information do occur, the Department
retains the authority to deal with them
expeditiously.

Another commenter proposed that the
Department amend this regulation to
permit the Secretary to return any part
of a submission that does not meet the
requirements of the regulations. We do
not agree. For the same reasons the
Department revised the one-day lag rule
to require a new complete submission of
a document that required correction, we
also will require a complete new
submission of any document returned
because parts of it are defective.

Section 351.305 Access to Business
Proprietary Information

Section 351.305 establishes
procedures for obtaining business
proprietary information under APO,
including a new procedure based on the
use of a single APO for each segment of
a proceeding.

The Revised APO

Paragraph (a) of § 351.305 sets forth a
new procedure in which the Secretary
will place a single APO on the record
for each segment of an AD or CVD
proceeding, within two days after a
petition is filed, or an investigation is
self-initiated, or five days after the
initiation of any other segment.
(““Segment of the proceeding” is defined
in §351.102 as a portion of the
proceeding that is reviewable under
section 516A of the Act.) All authorized
applicants will be subject to the terms
of this single APO. This new procedure
will streamline the APO process
dramatically, and will expedite the
issuance of APOs and the disclosure of
information to authorized applicants.
Commenters strongly endorsed this new
procedure, and agree it will streamline
the APO process and expedite the
issuance of APOs and the disclosure of
information to authorized applicants.

APO Requirements

Paragraph (a) of §351.305 also sets
forth the requirements that are to be
included in the APO and to which all
authorized applicants must adhere. The
Department proposed to eliminate from
the APO detailed internal procedures
that firms were required to follow to
protect APO information from
unauthorized disclosure. In paragraph
(a)(1), the Department proposed to
permit each applicant to establish its
own internal procedures. All
commenters agreed with this proposal,
and we have adopted it in these final
regulations.

Notification of Change of Facts

Paragraph (a)(2) of § 351.305 requires
an authorized applicant to notify the
Secretary of any changes in the facts
asserted by the authorized applicant in
its APO application. Paragraph (a)(2)
does not require certification of these
facts. Paragraph 6 of the proposed APO,
however, would have required the
authorized applicant to provide, at the
conclusion of a segment of the
proceeding, upon the departure of an
authorized applicant from a firm, or
when an individual no longer will have
access to APO information, a
certification that attests to the
individual’s compliance with the terms
under which such access is granted.
Two commenters questioned the
necessity for such individual
certifications. They argued that the
thrust of the Department’s new rules is
to permit firms to develop their own
internal procedures to protect business
proprietary information, rather than for
the Department to ‘““micro-manage” APO

issues. Thus, they asserted, firms will
have internal procedures to ensure that
persons leaving a firm, for example,
destroy or return any documents
containing business proprietary
information. They point out that under
the procedure proposed by the
Department, applicants already sign an
APO application individually, and the
additional certification is therefore
superfluous. Moreover, commenters
argued, the Court of International
Trade’s (CIT) judicial protective orders
permit a single certification, and there is
no reason to follow two different
procedures for appellate and
administrative proceedings.

The Department agrees. Paragraph
(a)(2) continues to require a party to
notify the Department of any changes in
the facts asserted by an authorized
applicant in its application, but we have
deleted the requirement for certification
at the end of the proceeding segment in
paragraph 6 of the APO. Authorized
applicants are required to notify the
Department of any possible violation of
the APQO; the additional certification is
redundant. The Department presumes
all authorized applicants are complying
with the terms of the APO until we
determine through an investigation
under Part 354 that a violation of an
APO has occurred. Thus we have
retained the requirement that parties
notify the Department and other parties
of changes, but have removed from
paragraph 6 of the APO the requirement
that every individual certify its
compliance with the regulations at the
close of the person’s participation under
the APO.

Notification of Destruction of Business
Proprietary Information

Paragraph (a)(4), now renumbered as
paragraph (a)(3), of §351.305 requires
the destruction of business proprietary
information when a party is no longer
entitled to it, normally at the close of a
segment of a proceeding. Paragraph 7 of
the APO also required an individual
certification from each authorized
applicant that it complied with the
terms of the APO. For the reasons stated
above, we agree this certification is
unnecessary. We presume that an
authorized applicant will comply with
the terms of the APO requiring
destruction of business proprietary
information at a designated time.

We will continue to require, however,
notification to the Department of
destruction of business proprietary
information. Parties will be able to keep
certain business proprietary information
for more than one segment of a
proceeding, and discipline in tracking
and destroying information is more
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important than ever. Therefore the
Department will continue to hold
parties accountable for timely
destruction of material when no longer
authorized by the APO to have it.

One commenter suggested that the
failure to return or destroy APO material
is a procedural issue and should not be
viewed as constituting a violation of the
APO if not satisfied. We disagree. Until
business proprietary information is
destroyed, there is a risk of disclosure.
The destruction of business proprietary
information material is important to
prevent unauthorized disclosure. It is
one of the few specific requirements in
the regulations. While the failure to
return or destroy may not result in
actual disclosure of business proprietary
information, and in certain
circumstances may only resultin a
warning, it is clearly a violation of the
regulations and the APO.

The Department proposed that an
authorized applicant be required to
destroy business proprietary
information that the applicant is not
authorized to retain within a thirty-day
time period after the expiration of the
time for filing for a judicial or binational
panel review of the last segment for
which the authorized applicant may
retain the information. Thirty days
should cover most contingencies, but
the Department will be willing to grant
extensions for good cause shown.
Commenters supported this proposal
and we will incorporate it into each
APO, which will set specific deadlines
on a case-by-case basis.

Electronic Data

Paragraph 3 of the APO places one
restriction on the use of business
proprietary information contained in
electronic form; the information can not
be accessible by a modem. We are
restricting access to electronic
information by modem, but not
requiring any specific technical
restrictions, instead leaving the method
to be used to the individual authorized
applicant. This proposal was supported
by commenters. Commenters suggested
a revision of the language of the
paragraph to clarify this requirement,
which we have incorporated into
paragraph 3 of the APO.

Independent Contractors

The definition of “support staff”
contained in the APO permits the use of
independent contractors to perform
photocopying and other production
tasks involving APO information,
provided that the independent
contractors perform their work on the
premises of the authorized applicant
(e.g., at the firm), and the independent

contractors work under the supervision
of an authorized applicant.

Commenters requested a clarification
that the Department also will allow
parties to use employees or
subcontracted individuals (e.g., courier
services) to pick up or deliver APO
information released by the Department,
and to deliver APO information to other
parties. One commenter also requested
a clarification that “independent
contractors” includes part-time
employees. We agree that support staff
and independent contractors can be
used for all delivery functions and that
“independent contractors” includes
part-time employees.

In order to guard against unauthorized
disclosure, however, the Department
will continue its current practice of
releasing APO information only if the
employee or independent contractor
presents a picture ID and a letter of
identification from the firm of the
authorized applicant that authorizes the
Department to release the APO
information to that particular
individual.

Remand Proceedings

The Department proposed that the
APO permit access to new business
proprietary information submitted in
the course of a remand during litigation
involving the segment of the proceeding
in which the initial APO was issued.
Parties no longer will have to apply
separately for access under an APO
during a remand proceeding.
Commenters supported this proposal.
The APO issued in each proceeding will
reflect this practice.

APO Applications

Paragraph (b) of §351.305 deals with
the APO application process itself,
including permitting parties to use two
independent representatives.

Multiple Authorized Applicants

Under current practice, the
Department generally allows only one
representative of a party to have access
to business proprietary information
under an APO. In response to requests
from parties to proceedings, the
Department proposed that two
independent representatives of a party
be allowed APO access, with one
representative being designated as the
lead representative. We also proposed
granting APOs separately to non-legal
representatives, who otherwise qualify
to receive an APO, only if they had a
significant practice before the
Department. The purpose of this
proposal was to ensure that effective
sanctions could be imposed to deter
APO violations. The Department will

consider requests that more than two
independent representatives be
designated as authorized applicants on
a case-by-case basis.

Commenters agreed with this
proposal, and requested that the
Department clarify that the lead
authorized applicant will not be liable
for APO infractions committed by a
separately authorized applicant. We
agree. Authorized applicants are
responsible for violations committed by
any person in the same firm, but not for
violations committed by an individual
at another entity that applied for APO
access separately. The lead
representative would not be responsible
for APO violations committed by the
separately authorized applicant.

Application for an APO

Paragraph (b)(2) of § 351.305
establishes a “‘short form” application
that applicants can generate from their
own word-processing equipment. An
applicant must acknowledge that any
discrepancies between the application
and the Department’s APO placed on
the record will be interpreted in a
manner consistent with the
Department’s APO. Parties agreed with
this proposal and we have adopted it in
paragraph (b)(2).

APO Application Coverage

Paragraph (b)(2) of §351.305 also
provides that an applicant must apply to
receive all business proprietary
information on the record of the
particular segment of the proceeding in
question. A party no longer may apply
to receive only selected parties’ business
proprietary information. The purpose of
this requirement is to eliminate the need
for parties to prepare separate APO
versions of submissions for each of the
different parties involved in a
proceeding and to reduce the number of
APO violations that occur through the
inadvertent service of a document
containing business proprietary
information to parties not authorized to
receive it. In order to avoid forcing
parties to receive submissions in which
they have no interest, however, a party
may waive service of business
proprietary information it does not wish
to have served on it by another party.
Thus, for example, Respondent A may
waive its right to be served with a copy
of the business proprietary version of
Respondent B’s questionnaire response.
Nonetheless, if Respondent A receives
any of respondent B’s proprietary
information from any party by mistake,
no APO violation will have occurred.
Commenters generally supported the
proposal, because it eases the burden on
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submitters and reduces the likelihood of
inadvertent APO violations.

One commenter strongly objected to
the proposal as inconsistent with
section 777 of the Act and burdensome
on respondents. The commenter
asserted that substitution of a waiver
procedure for party-specific
submissions is inadequate because
respondents are nonetheless required to
accept submissions by petitioners that
contain the business proprietary
information of several parties, including
business proprietary information that
the respondents may have had no
reason to request. It asserted that by
requiring respondents’ representatives
to accept from petitioners’
representatives documents containing
multi-party business proprietary
information, the Department is
unnecessarily shifting the burden and
responsibility of complying with APO
procedures from petitioners to
respondents. Furthermore, where
counsel is served a business proprietary
document and then redacts only certain
portions designated confidential by the
filing party before transmitting the
document to his client, there is no check
on whether a proper redaction has been
made. Neither the Department nor other
parties have access to, or even
knowledge of, the specially redacted
version, and this procedure will
heighten the risk of inadvertent
disclosure of business proprietary
information. Instead, the commenter
argues, if the public summaries
prepared by parties meet Commerce
guidelines, the information contained in
any public version of a filed document
should be sufficient to inform a party
already knowledgeable of the
proprietary data represented by the
public summary.

The Department recognizes that these
rules place a new burden on a
representative to ensure that when it
receives a submission with business
proprietary information from multiple
parties, it takes steps to ensure no
business proprietary information of
another party is disclosed to its client.
Each authorized applicant has pledged
to do this when he or she signs the
application for access to business
proprietary information under an APO.
The rules mitigate this additional
burden by requiring parties to clearly
identify the person to whom each item
of business proprietary information
pertains. Although adequate public
summaries are helpful, they are not a
substitute for a full discussion of a
party’s own business proprietary
information. Public summaries serve to
assist a party’s participation where other

parties’ business proprietary
information is involved.

Nothing in the statute prohibits these
procedures. Section 777 of the Act
requires the Department to “make all
business proprietary information
presented to, or obtained by it, during
a proceeding * * * available to
interested parties who are parties to the
proceeding under a protective order
* * % 0On balance, we believe the
procedures adopted will spread the
burden for protecting business
proprietary information and reduce
inadvertent disclosure of business
proprietary information.

Deadline for Application for APO
Access

Paragraph (b)(3) of §351.305 concerns
the deadline for applying for access to
business proprietary information under
APO. In deciding the question of APO
application deadlines, the Department
balances the need to provide maximum
access by parties to APO information
with the need to minimize the burden
on the Department in processing APO
applications, as well as the burden on
parties and the Department that have to
serve late applicants with APO
information placed on the record before
a late APO is granted. We proposed in
paragraph (b)(3) to encourage parties to
submit APO applications before the first
guestionnaire response is filed, but to
permit parties to submit applications up
to the date on which case briefs are due.

Two commenters requested that the
Department have no deadline for APO
applications. They did not provide any
reason why a representative would need
to have access to the entire record after
the time case briefs are filed. Under
§351.309(b), which was published
separately with the May 19 regulations,
written argument will not be accepted
after case or rebuttal briefs are filed
unless requested by the Secretary. A
party can always provide a
representative with the party’s own
data, and represent the party before the
Department during disclosure of that
party’s calculations. Providing a new
representative with a record after the
close of comments would be unduly
burdensome for the Department staff
which has extremely tight deadlines for
issuing the final determination. A
representative can obtain the entire
record under judicial protective order
during litigation if necessary. Therefore,
we have incorporated the proposed
deadline, the day case briefs are due,
into the regulations.

We also have taken into account the
burden imposed on parties by APO
applications that are filed after major
submissions have been made by other

parties to the proceeding. Under current
rules, parties have only two days in
which to serve an authorized applicant
that obtained its APO late in the
proceeding with APO information that
already has been placed on the record.
Under the deadline set forth in
paragraph (b)(3), the burden on parties
may increase. We therefore proposed
that parties have five days in which to
serve late APO applicants. In addition,
we required that late applicants be
required to pay the costs associated with
the additional production and service of
business proprietary submissions that
were served on other parties earlier in
the proceeding. Commenters supported
these proposals and they are
incorporated into §351.301, which was
published separately.

The Department reemphasizes that it
will not allow an APO application filed
later in the proceeding to serve as the
basis for extending any administrative
deadline, such as a briefing or hearing
schedule.

Approval of the APO Application and
the APO Service List

Paragraph (c) of § 351.305 deals with
the approval of an APO application. The
Department proposed to approve an
application within two days of its
receipt in an investigation and within
five days in other AD and CVD
proceedings, unless there is a question
concerning the eligibility of an
applicant to receive access under APO.
In that case, the Secretary will decide
whether to approve the application
within 30 days of receipt of the
application. We amended the regulation
to provide for a single five-day deadline
to provide parties a reasonable time to
comment on applications in all
instances.

Commenters generally supported the
Department’s proposal because it will
facilitate the timely completion of
investigations and administrative
reviews by providing expedited access
to business proprietary information to
all parties to a proceeding. They
suggested that the Department’s
regulations also indicate that similarly
expedited treatment will be provided to
applications for amendments to APOs.
The Department considers an
application for an amendment to be
subject to the same procedures as the
original application.

Some commenters expressed concern
that approving APO applications so
quickly may create problems. In many
cases, the APO application will be
served by mail on other interested
parties, and commenters were
concerned that the Department could
approve the application before the
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parties have an opportunity to comment
on it. When the APO material is already
in the hands of an approved applicant
who has filed for access for additional
individuals, commenters asserted it is
imperative that parties be informed of
the existence of the amended
application, and be given time to react,
before APO material is released to any
additional individuals. The problem is
of special concern to commenters if the
application seeks to add in-house
counsel to the APO.

Although the Department agrees that
the concerns raised by these
commenters have merit, we must
balance these concerns with the need of
applicants to receive APO material
expeditiously. We note that the
Department rarely receives objections to
applications to amend APOs. However,
in recognition of the concerns raised, we
intend to approve applications to amend
the Department’s APO service list to
include an additional authorized
applicant at the end of the five-day
period. If a representative wishes to
have its amendment approved before
the five-day deadline, it should submit
its application with a statement that all
other parties to the proceeding have
consented to the application.

Commenters proposed that if the APO
applicant needs immediate access,
service on the other parties could be
made by hand delivery or overnight
mail, by facsimile, or by E-mail.
Alternatively, the applicant could file
the application as a ‘‘consent motion”.
If there is no need for immediate access,
commenters proposed that parties be
permitted to serve by mail and that
Department approval be held for five
days to ensure that the other parties
have had an opportunity to respond.
Commenters also proposed that the
regulations also should state that
objections to applications must be filed
within two days of receipt of the
application and served by hand on the
applicant.

One commenter, on the other hand,
was concerned that parties to a case
should not be able to delay release of
proprietary documents merely by the
objection, on whatever grounds, to the
eligibility of an applicant to obtain
information. Rather, the commenter
proposed that the Department enunciate
certain grounds that might serve as the
proper basis for an objection, such as
affiliation with the party in question,
prior violations of protective orders or
other ethical rules, or a potential
conflict of interest that exists based on
work done either within the government
or at another firm involving the same or
a similar matter. Commenters did not
want parties to have the opportunity to

delay approval of applications by minor
objections, such as an objection to the
number of applicants.

The Department recognizes that the
current regulations permit a party to
hand-serve an APO application (or an
application for an amendment to the
APO service list) on the Department,
while serving the parties by mail. The
Department could approve an
application before parties even received
notice that the application had been
filed. We are therefore revising
§351.305(b)(2) to require parties to
serve an APO application (including
applications for amendments) on the
Department and on the parties in the
same manner, whether by hand or by
mail. We are also extending the
deadline in §351.305(c) for approving
an APO application (including an
application to amend the APO service
list) to five days from two for all
segments of proceedings. These
procedures should provide expedited
approval of APO access while
preserving the rights of parties to
comment on APO applications.
Although the Department may approve
an APO application on or before the
five-day deadline, a party objecting to
an APO application may elect not to
serve its business proprietary
information on the applicant to which it
is objecting until the Department has
addressed the objection and has made a
decision whether to grant the applicant
access to the objecting party’s
proprietary information.

There are few bases on which a party
can legitimately object to granting an
APO so long as the applicant meets the
conditions established in the APO
application and APO. An objection
based on the number of applicants
would generally be considered
frivolous; the Department does not
interfere with a party’s choice of
representation or staffing. The only area
where Import Administration has the
authority to deny an individual the right
to practice before it involves a finding,
pursuant to our very detailed APO
violation regulations, that a party has
violated a protective order and that the
violation warrants the extreme sanction
of a ban from practice before Import
Administration. An allegation in this
area would require a detailed
investigation. The restriction on practice
before the Department because of an
APO violation would be imposed
through the APO violation proceeding,
not through an objection to an APO
application.

Import Administration does not have
authority to address the post-
employment restrictions contained in 18
U.S.C. 207. The authority to interpret

post-employment restriction resides
with the Assistant General Counsel for
Administration at the Department of
Commerce. Nor does the Department
have the authority to advise on the
application of state professional conduct
rules to a party’s practice before the
Department. Any allegations of
violations of the rules of a particular bar
association must be raised with that
organization.

Alternative Methods of APO Approval

In the October Notice, several
commenters suggested alternative
methods of approving APOs, such as the
creation of a pre-approved roster of
members of a representative’s firm, or
permitting a lead signatory in a firm to
grant access to the other professionals
within the firm. The Department did not
adopt either alternative because there
may be facts peculiar to a particular AD
or CVD proceeding or a segment of a
proceeding that render an otherwise
eligible applicant ineligible, and the
roster approach would preclude a party
from raising legitimate objections to the
approval of an APO application.
Likewise, the lead signatory approach
would preclude parties from exercising
their right to object, for good cause, to
the disclosure of APO information to a
particular individual.

Two commenters continued to
support the roster system. One pointed
out that such a procedure would still
allow Commerce to review the
individual eligibility of each applicant
and would allow far greater flexibility
on the part of the participating firm.
These commenters did not address the
points raised by the Department in
opposing the proposal, such as notice
and certainty. As noted above,
commenters expressed concern that
they have an advance opportunity to
comment on an APO application before
access is granted. They were concerned
that the Department might approve an
APO application before parties had had
a chance to review it because of the
short two-day deadline the Department
proposed for approving an application.
We are therefore not adopting either
alternative method of approving APO
applications. The maximum five-day
deadline for approving an application
should enable parties to add
representatives without undue delay.

Department Notification of APO Service
List

If an application is approved, the
Secretary will include the name of the
authorized applicant on an APO service
list that the Department will maintain
for each segment of a proceeding.
Paragraph (c) of § 351.305 provides that
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the Secretary will use the most
expeditious means available to provide
parties with the APO service list on the
day the list is issued or amended.

Commenters generally supported the
proposal. While they supported a
flexible approach with respect to
promulgating and updating the APO
service list, they also expressed concern
with the lack of specificity as to the
form of notice to anticipate.
Commenters were particularly
concerned with the use of the Internet
to the extent the Department is
contemplating reliance on electronic
mail, based on the uncertainty of the
timely receipt of information
(particularly where the parties are out of
the office) or even whether the
information would be received at all. To
the extent the Department elects to rely
on any Internet or e-mail notification,
commenters urged the Department to
also send a copy of the notification by
mail to the parties to ensure that actual
notification was received.

Other commenters stated that the
preferred method is by facsimile. They
stated that most businesses, including
law firms practicing before the
Department, have procedures to ensure
that incoming facsimiles rapidly come
to the attention of the indicated
recipient. Commenters noted that these
procedures are not necessarily in place
with respect to the Internet and
transmission by mail involves at least
two days of delay.

At this time, the Department will fax
every change in the APO service list
directly to each party on the service list
for each proceeding. In addition, until
the Department is assured that parties
are routinely receiving notification of
the APO service list by fax, the
Department will mail hard copies of the
service to the lead applicant. This will
provide certainty and consistency
necessary to effectively monitor APO
service lists. APO service lists will be
available to the public on Import
Administration’s home page on the
Internet as a public service. The
Department will adapt these procedures
to advances in technology adopted by
the trade bar in the future to ensure it
provides notice as efficiently as
possible.

Section 351.306 Use of Business
Proprietary Information.

Section 351.306 sets forth rules
concerning the use of business
proprietary information.

Use of Business Proprietary Information
by the Secretary

Paragraph (a) is based on existing
§8 353.32(f) and 355.32(f). One change is

the reference in paragraph (a)(4) to the
disclosure of information to the U.S.
Trade Representative under 19 U.S.C.
3571(i). Section 3571(i) (section 281(i)
of the URAA) deals with the
enforcement of U.S. rights under the
World Trade Organization Agreement
on Subsidies and Countervailing
Measures. Also, although the regulation
itself is little changed, we note that the
URAA amended section 777(b)(1)(A)(i)
of the Act to clarify that the Department
may use business proprietary
information for the duration of an entire
proceeding (from initiation to
termination or revocation), as opposed
to merely the particular segment of a
proceeding for which information was
submitted.

Use of Business Proprietary Information
by Parties

Section 777 of the Act permits the
Department to use business proprietary
information for the duration of an entire
proceeding, from initiation to
termination or revocation. Under the
current regulations, the Department
limits the record of a segment of a
proceeding to information submitted
during that particular segment of the
proceeding. 19 CFR 353.34(a). The
Department limits the use of business
proprietary information by
representatives of parties to the segment
of the proceeding in which the
information was submitted. 19 CFR
353.34(b)(3)(ii). Although the
Department may have access to business
proprietary information from another
segment of the proceeding, the
Department may not base a decision on
business proprietary information that is
not on the record of the particular
segment of the proceeding.

The URAA identifies three specific
instances in which the Department
would be expected to use information
from different segments of proceedings
or different proceedings: (1) Information
from prior segments may be used in a
sunset or changed circumstances review
of the same proceeding (section
777(b)(1) of the Act); (2) business
proprietary information from a sunset or
changed circumstances review resulting
in revocation may be used in an
investigation on the same merchandise
from the same country initiated within
two years of revocation (section
777(b)(3) of the Act); and (3)
information from a terminated
investigation may be used in a new
investigation on the subject
merchandise from the same and another
country within three months of
termination of the prior investigation
(sections 704 and 734 of the Act).

Paragraph (b) of §351.306 deals with
the use of business proprietary
information by parties from one segment
of a proceeding to another. In the
February notice, the Department
proposed to permit parties to retain
business proprietary information
released under APO for two segments of
the proceeding subsequent to that in
which the information was placed on
the record. Paragraph (b) provided that
normally an authorized applicant may
use such information only in the
particular segment of the proceeding in
which the information was obtained. An
authorized applicant could, we
proposed, place business proprietary
information received in one segment of
a proceeding on the record of either of
two subsequent consecutive segments
(generally administrative reviews under
section 751(a)) if the information is
relevant to an issue in the subsequent
segments.

We have modified this paragraph to
give the Department greater flexibility in
determining how business proprietary
information may be used. Our intention
at this time is to allow an authorized
applicant to retain business proprietary
information obtained in one segment of
a proceeding for two subsequent
consecutive administrative reviews and
to use such business proprietary
information in those administrative
reviews or other segments of the
proceeding initiated during that time.
This use of business proprietary
information will be authorized by the
terms of the APOs.

Four commenters wanted to expand
the policy by having essentially
unlimited access to proprietary
information for the entire duration of
the proceeding and, in some cases, even
across proceedings. These commenters
suggested that any changes should be
applied to current APOs, as well as
future APOs. They argued that such
broad ability to use business proprietary
information was consistent with the
statute and would best enable them to
identify inconsistencies in submissions
from one segment of a proceeding to
another.

Four commenters supported the
proposed policy with certain
restrictions. These commenters urged
the Department to prohibit wholesale
incorporation of business proprietary
information from another segment of the
proceeding and, instead, require that
any business proprietary information
submitted from another segment of the
proceeding be relevant to the segment in
which it is submitted. Additionally,
some of these commenters indicated
that a shorter period of time (one
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segment) would be sufficient to achieve
the Department’s goals.

Four commenters strongly opposed
any change to current policy. They
argued that the limited changes to the
statute cannot justify the significant
changes proposed in the regulations.
This group argued that statutory
requirements and prior CIT decisions
regarding the record for review
effectively prohibit the changes
proposed by the Department. This group
also cited concerns that the broader
ability to retain and use business
proprietary information would increase
the likelihood of disclosure of that
information and thereby discourage
parties from participating in
proceedings before the Department. The
group contended that these changes will
also impose additional burdens on
parties (to monitor the use of their
business proprietary information in
subsequent segments and to whom their
business proprietary information is
released, and to maintain the ability to
justify all differences in their reported
information from one segment to the
next). The group contended that this
practice would also increase burdens on
the Department to document and verify
the bases for any differences across
segments of proceedings.

We have not broadened the proposal
to permit unlimited use of business
proprietary information across all
segments of a proceeding, or across all
proceedings other than those specified
in the statute. There is no legal support
for the request to utilize business
proprietary information across
proceedings.

Nor do we agree with commenters
totally opposing use of business
proprietary information in more than
one segment. The statute and CIT
precedent do not prohibit the proposed
changes. The proposed changes would
provide for inclusion of the information
from another segment on the record of
the segment in question. The proposed
changes were not based on statutory
changes made by the URAA, but, rather,
rely on authority which the Department
has always possessed. We agree that
these changes will create some
additional burdens on all parties to
monitor subsequent segments of
proceedings to avoid release of their
business proprietary information to a
party to whom they object. These are
rare occurrences, and we have
attempted to minimize this burden and,
thereby, minimize the likelihood that
these changes will cause respondents to
refuse to participate in the Department’s
proceedings due to concerns about their
business proprietary information. Any
additional burden on the Department

will be minimized by the Department’s
ability to reject submissions of
irrelevant business proprietary
information from other segments.

We agree that wholesale incorporation
of business proprietary information
from prior segments should be rejected
unless absolutely necessary. We also
agree that the Department should reject
business proprietary information from
another segment which is not relevant
to the ongoing segment. Such decisions,
however, may be difficult to make and
may present additional bases for appeal
to the CIT. Therefore, the Department
does not intend to make a decision on
relevancy every time a party submits
information from a prior segment into
the current segment, but it reserves the
right to do so in appropriate
circumstances. At the same time, in
order to avoid imposing undue burdens
on the Department, we intend to
consider such information only to the
extent that is relevant to issues raised by
interested parties or that the Department
otherwise deems appropriate.

The Department expects that there
will be a multitude of practical
problems that will have to be worked
out over time and with experience
under these new procedures. Initially
we will permit parties to retain business
proprietary information for two
additional segments (generally
administrative reviews) after the
segment in which the business
proprietary information was submitted.
This is a reasonable compromise
between the long-held desires of
petitioners to be able to address
perceived inconsistencies between
segments, and respondents’ concerns
that their business proprietary
information not be distributed among
representatives and across segments for
indeterminate periods. Once business
proprietary information is placed on the
record of a subsequent segment of the
proceeding, it remains a permanent
addition to the later record, unless the
Department rejects the information.

The Department believes that this
new practice normally will be used to
move business proprietary information
from an investigation or administrative
review to two subsequent consecutive
administrative reviews. The Department
also intends to authorize the use of
business proprietary information
submitted in an investigation or
administrative review in other
segments, such as scope proceedings or
changed circumstances reviews,
initiated during those two
administrative reviews. If the
Department determines, as it gains
experience, that it is appropriate to

modify this practice, it will do so by
changing the terms of the APOs.

Identifying Parties Submitting Business
Proprietary Information

Paragraph (c) of § 351.306 addresses
identification of submitters of business
proprietary information in submissions
containing business proprietary
information from multiple persons. The
Department is requiring that APO
applicants be required to request access
to all business proprietary information
submitted in a particular segment of a
proceeding. In addition, we proposed
that in the case of submissions, such as
briefs, that include business proprietary
information of different parties, the
submission must identify each piece of
business proprietary information
included and the party to which the
information pertains. (For example,
Information Item #1 came from
Respondent A, Information Item #2
came from Respondent B, etc.) The
purpose of this proposal is to enable
parties to submit a single business
proprietary version of a submission that
may be served on all parties represented
by authorized applicants, instead of
forcing parties to submit and serve
different APO versions for each of the
parties involved in a proceeding. In the
case of a submission served on a party
not represented by an authorized
applicant (a relatively rare event), the
submitter still would have to prepare
and serve a separate submission
containing only that party’s business
proprietary information.

Three commenters supported this
proposal. They agree it will reduce the
possibility of APO violations when
documents contain business proprietary
information provided by more than one
party. Commenters further suggested
that, when all business proprietary
information in a submission is obtained
from a single party, the Department’s
regulations permit the submitting party
to identify the original submitter of the
business proprietary information only
once, on the title page of the
submission. We agree and have
incorporated this into § 351.306(c).

Commenters also suggested that the
Department should clarify the proposed
rule by stating that only business
proprietary information of another party
needs to be specifically identified by
source. The commenter proposed that
any business proprietary information
that is bracketed in the submission
should be assumed to be business
proprietary information belonging to the
party submitting the document unless
otherwise identified as business
proprietary information of another
party. The commenter pointed out that
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without this clarification, submissions
to the Department would become
cluttered with notations as to the
original submitter of the business
proprietary information and it may
become very difficult to read the
submission. We agree, and have
incorporated this suggestion into
§351.306(c) of the regulations.

One commenter urged the Department
to clarify what is meant by the term
“identify contiguously with each item”
so that parties can adapt their
procedures accordingly. The commenter
noted that particularly troublesome
would be documents containing multi-
party information on a single line. The
commenter requested that the
Department should clarify whether the
identifying markings are also required
in public versions.

The term “‘contiguous’ was used to
require identification closely enough
with the item of business proprietary
information so a party could clearly and
quickly identify the original submitter
of the business proprietary information.
We do not want to be so specific that
parties lose flexibility to respond to
different situations. Documents can
vary, and readability must not be
sacrificed. In some situations, a notation
next to the item of business proprietary
will best serve everyone’s interests. In a
more complicated document, footnotes
might be better. Since the public version
of a submission should be identical with
the business proprietary version except
for the deletion of the proprietary
information, the public submission will
contain the identity of the original
submitter of the proprietary
information.

Some commenters objected to the
Department’s proposed exception
(8 351.306(c)(2)) to the single-version
business proprietary information
document rule where a party does not
have a representative. They argued that
it undermined the benefits gained from
not having to file respondent-specific
submissions and that adequate public
summaries would be adequate.

The Department believes that this
requirement is necessary. A party needs
disclosure of another party’s arguments
against it to adequately defend itself. To
fail to do so would not provide
sufficient transparency to the
proceeding.

Concern was expressed regarding the
potential mismarking of business
proprietary information in a document,
and the reliance thereafter on the
information mismarked by another
party. The commenter urged that the
latter party’s reliance on the mismarked
information should not constitute a
breach of the protective order. Another

commenter took the opposite view. It
suggested that if a party mistakenly
indicates the wrong original submitter
of business proprietary information in a
submission, the party should only be
required to correct the mistake, and the
mistake should not constitute an APO
violation in and of itself. The
commenter further argued, however,
that if, as a result of a mistake, a party
were to disclose business proprietary
information to another party not
authorized to receive it, that disclosure
would constitute an APO violation
under the existing APO rules.

Only the party creating the
submission from multiple parties’
business proprietary information knows
with certainty the person that originally
submitted the business proprietary
information. Therefore the submitter
must be responsible for the accuracy of
the labeling. This is the purpose of the
proposal. Unless an authorized
applicant knows that an identification is
incorrect, he or she should be entitled
to rely on the identification. Otherwise
the requirement serves no purpose. An
unauthorized disclosure resulting from
inaccurate labeling that leads to an APO
violation will be attributed to the person
labeling the original submitter of the
business proprietary information.

Another commenter opposed the
proposal altogether, arguing that the
proposal is an attempt to shift costs and
responsibility from petitioner to
respondent, causing respondent to lose
time reviewing petitioner’s case brief in
the five days that they have to prepare
rebuttal briefs under proposed
§351.309(d). The commenter argued
that while the number of inadvertent
APO violations will decrease for
petitioner’s counsel, they will increase
for respondent’s counsel, because
respondent’s counsel must now make
sure petitioner’s documents do not
include APO material that should not be
released.

These proposed procedures formalize
what has been the Department’s practice
since 1992. Moreover, we believe that
these proposals balance the different
interests of petitioners and respondents.
Although there are risks of inadvertent
APO violations associated with any
option, we believe that the fact that all
authorized applicants will have access
to the business proprietary information
of all parties (whether or not service is
waived) should reduce significantly the
number of inadvertent disclosures. In
this regard, the inadvertent service on
an authorized applicant of a submission
containing information of a party for
which the applicant has waived service
would not constitute an APO violation.

Administrative Protective Order
Sanction Procedures

Five parties commented on the
proposed amendments to the APO
sanction procedures. All commenters
supported the proposed changes. Upon
further reflection, the Department is
amending its regulations consistent with
the proposed regulations. As explained
below, the Department also is making
clerical revisions to use terms
“‘administrative protective order” and
“business proprietary information”
consistently throughout this part, and to
conform the regulations to changes
made in the organization of the
Department on July 1, 1996.

Section 354.2 Definitions.

The definition section is revised to be
consistent with the definitions
contained in the Department’s proposed
antidumping and countervailing
procedural regulations at 19 CFR
351.102. The definitions of the terms
“‘administrative protective order”,
““Secretary”’, “‘segment of the
proceeding”, and “‘Senior APO
Specialist” are added to Part 354 in
§354.2.

The definition of “director” is revised
to reflect the reorganization of the
Department that became effective July 1,
1996. Under the reorganization, the
APO function is consolidated under the
Director for Policy and Analysis, and is
managed by a Senior APO Specialist.
The Senior APO Specialist is
responsible for directing the
Department’s handling of business
proprietary information. The Senior
APO Specialist assists with
investigations of alleged APO violations,
which streamlines the APO violation
investigation process. A definition of
“Senior APO Specialist” is added in
§354.2, and the definition of “director”
is revised to include the Senior APO
Specialist. The definition of director is
also amended to conform the regulation
to the changes in office director
positions made in the July 1, 1996
reorganization.

Section 354.5 Report of violation and
investigation.

Paragraph (a)(1) is amended to require
that all allegations of APO violations be
reported to either the Senior APO
Specialist or the Office of Chief Counsel
for the Department. Under the current
practice, alleged violations are reported
to the APO specialist in the Office of
Investigations or Office of Compliance,
depending on where the alleged
violation occurred. The amendment
conforms the regulation to the July 1,
1996 reorganization of the Department.
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Paragraphs (d) (7) and (8) are
combined and revised to reflect changes
in the Act and Department practice
regarding the use of business
proprietary information in segments of
proceedings other than the one in which
the information was originally
submitted. These changes are discussed
above. The Department’s procedural
regulations will now allow use of
business proprietary information in
more than one segment of a proceeding
or another proceeding in limited
situations. The segments of proceedings
in which business proprietary
information may be used will be
contained in the administrative
protective order. Paragraphs (d) (7) and
(8) are combined and revised to reflect
these changes.

Classification
E.O. 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866.

Paperwork Reduction Act

This rule does not contain a collection
of information for purposes of the
Paperwork Reduction Act of 1980, as
amended (44 U.S.C. 3501 et seq.).

Regulatory Flexibility Act

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce has certified
to the Chief Counsel for Advocacy of the
Small Business Administration that
these amendments would not have a
significant economic impact on a
substantial number of small business
entities because the rule that they would
amend does not have such an impact
and, furthermore, the amendments
would tend to simplify the procedures
pertaining to administration of APO
sanctions. The Deputy Under Secretary
for International Trade is responsible for
regulations governing sanctions for
violations of APOs. The Assistant
Secretary for Import Administration is
responsible for the regulations
governing issuance and use of APOs.

List of Subjects in 19 CFR Parts 351 and
354

Business and industry, Foreign trade,
Imports, Trade practices.

Dated: April 29, 1998.
Timothy J. Hauser,
Deputy Under Secretary for International
Trade.

Dated: April 29, 1998.
Robert S. LaRussa,
Assistant Secretary for Import
Administration.

For the reasons stated, 19 CFR chapter
Il is amended as follows:

PART 351—ANTIDUMPING AND
COUNTERVAILING DUTIES

1. The authority citation for part 351
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1202
note; 19 U.S.C. 1303 note; 19 U.S.C. 1671 et
seq.; and 19 U.S.C. 3538.

2. Section 351.103 is revised as
follows:

§351.103 Central Records Unit and
Administrative Protective Order Unit.

(a) Import Administration’s Central
Records Unit maintains a Public File
Room in Room B—099 and a Dockets
Center in Room 1870, U.S. Department
of Commerce, Pennsylvania Avenue and
14th Street, NW., Washington, D.C.
20230. The office hours of the Public
File Room and Dockets Center are
between 8:30 a.m. and 5:00 p.m. on
business days. Among other things, the
Central Records Unit is responsible for
maintaining an official and public
record for each antidumping and
countervailing duty proceeding (see
§351.104), the Subsidies Library (see
section 775(2) and section 777(a)(1) of
the Act), and the service list for each
proceeding (see paragraph (c) of this
section).

(b) Filing of documents with the
Department. While persons are free to
provide Department officials with
courtesy copies of documents, no
document will be considered as having
been received by the Secretary unless it
is submitted to the Import
Administration Dockets Center in Room
1870 and is stamped with the date and
time of receipt.

(c) Service list. The Central Records
Unit will maintain and make available
a service list for each segment of a
proceeding. Each interested party that
asks to be included on the service list
for a segment of a proceeding must
designate a person to receive service of
documents filed in that segment. The
service list for an application for a scope
ruling is described in § 351.225(n).

(d) Import Administration’s
Administrative Protective Order Unit
(APO Unit) is located in Room 1870,
U.S. Department of Commerce,
Pennsylvania Avenue and 14th Street,
N.W., Washington, D.C. 20230. The

office hours of the APO Unit are
between 8:30 a.m. and 5:00 p.m. on
business days. Among other things, the
APO Unit is responsible for issuing
administrative protective orders (APOSs),
maintaining the APO service list,
releasing business proprietary
information under APO, and APO
violation investigations. The APO Unit
also is the contact point for questions
and concerns regarding claims for
business proprietary treatment of
information and proper public versions
of submissions under § 351.105 and
§351.304.

3. Sections 351.304, 351.305 and
351.306 are added to subpart C to read
as follows:

§351.304 Establishing business
proprietary treatment of information.

(a) Claim for business proprietary
treatment. (1) Any person that submits
factual information to the Secretary in
connection with a proceeding may:

(i) Request that the Secretary treat any
part of the submission as business
proprietary information that is subject to
disclosure only under an administrative
protective order,

(ii) Claim that there is a clear and
compelling need to withhold certain
business proprietary information from
disclosure under an administrative
protective order, or

(iii) In an investigation, identify
customer names that are exempt from
disclosure under administrative
protective order under section
777(c)(1)(A) of the Act.

(2) The Secretary will require that all
business proprietary information
presented to, or obtained or generated
by, the Secretary during a segment of a
proceeding be disclosed to authorized
applicants, except for

(i) Customer names submitted in an
investigation,

(ii) Information for which the
Secretary finds that there is a clear and
compelling need to withhold from
disclosure, and

(iii) Privileged or classified
information.

(b) Identification of business
proprietary information. (1) In general.
A person submitting information must
identify the information for which it
claims business proprietary treatment
by enclosing the information within
single brackets. The submitting person
must provide with the information an
explanation of why each item of
bracketed information is entitled to
business proprietary treatment. A
person submitting a request for business
proprietary treatment also must include
an agreement to permit disclosure under
an administrative protective order,
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unless the submitting party claims that
there is a clear and compelling need to
withhold the information from
disclosure under an administrative
protective order.

(2) Information claimed to be exempt
from disclosure under administrative
protective order. (i) If the submitting
person claims that there is a clear and
compelling need to withhold certain
information from disclosure under an
administrative protective order (see
paragraph (a)(1)(ii) of this section), the
submitting person must identify the
information by enclosing the
information within double brackets, and
must include a full explanation of the
reasons for the claim.

(ii) In an investigation, the submitting
person may enclose business
proprietary customer names within
double brackets (see paragraph (a)(1)(iii)
of this section).

(iii) The submitting person may
exclude the information in double
brackets from the business proprietary
information version of the submission
served on authorized applicants. See
§351.303 for filing and service
requirements.

(c) Public version. (1) A person filing
a submission that contains information
for which business proprietary
treatment is claimed must file a public
version of the submission. The public
version must be filed on the first
business day after the filing deadline for
the business proprietary version of the
submission (see §351.303(b)). The
public version must contain a summary
of the bracketed information in
sufficient detail to permit a reasonable
understanding of the substance of the
information. If the submitting person
claims that summarization is not
possible, the claim must be
accompanied by a full explanation of
the reasons supporting that claim.
Generally, numerical data will be
considered adequately summarized if
grouped or presented in terms of indices
or figures within 10 percent of the
actual figure. If an individual portion of
the numerical data is voluminous, at
least one percent representative of that
portion must be summarized. A
submitter should not create a public
summary of business proprietary
information of another person.

(2) If a submitting party discovers that
it has failed to bracket information
correctly, the submitter may file a
complete, corrected business
proprietary version of the submission
along with the public version (see
§351.303(b)). At the close of business
on the day on which the public version
of a submission is due under paragraph
(c)(2) of this section, however, the

bracketing of business proprietary
information in the original business
proprietary version or, if a corrected
version is timely filed, the corrected
business proprietary version will
become final. Once bracketing has
become final, the Secretary will not
accept any further corrections to the
bracketing of information in a
submission, and the Secretary will treat
non-bracketed information as public
information.

(d) Nonconforming submissions. (1) In
general. The Secretary will return a
submission that does not meet the
requirements of section 777(b) of the
Act and this section with a written
explanation. The submitting person may
take any of the following actions within
two business days after receiving the
Secretary’s explanation:

(i) Correct the problems and resubmit
the information;

(i) If the Secretary denied a request
for business proprietary treatment, agree
to have the information in question
treated as public information;

(iii) If the Secretary granted business
proprietary treatment but denied a claim
that there was a clear and compelling
need to withhold information under an
administrative protective order, agree to
the disclosure of the information in
question under an administrative
protective order; or

(iv) Submit other material concerning
the subject matter of the returned
information. If the submitting person
does not take any of these actions, the
Secretary will not consider the returned
submission.

(2) Timing. The Secretary normally
will determine the status of information
within 30 days after the day on which
the information was submitted. If the
business proprietary status of
information is in dispute, the Secretary
will treat the relevant portion of the
submission as business proprietary
information until the Secretary decides
the matter.

§351.305 Access to business proprietary
information.

(a) The administrative protective
order. The Secretary will place an
administrative protective order on the
record within two days after the day on
which a petition is filed or an
investigation is self-initiated, or five
days after initiating any other segment
of a proceeding. The administrative
protective order will require the
authorized applicant to:

(1) Establish and follow procedures to
ensure that no employee of the
authorized applicant’s firm releases
business proprietary information to any
person other than the submitting party,

an authorized applicant, or an
appropriate Department official
identified in section 777(b) of the Act;

(2) Notify the Secretary of any
changes in the facts asserted by the
authorized applicant in its
administrative protective order
application;

(3) Destroy business proprietary
information by the time required under
the terms of the administrative
protective order;

(4) Immediately report to the
Secretary any apparent violation of the
administrative protective order; and

(5) Acknowledge that any
unauthorized disclosure may subject the
authorized applicant, the firm of which
the authorized applicant is a partner,
associate, or employee, and any partner,
associate, or employee of the authorized
applicant’s firm to sanctions listed in
part 354 of this chapter (19 CFR part
354).

(b) Application for access under
administrative protective order. (1)
Generally, no more than two
independent representatives of a party
to the proceeding may have access to
business proprietary information under
an administrative protective order. A
party must designate a lead firm if the
party has more than one independent
authorized applicant firm.

(2) A representative of a party to the
proceeding may apply for access to
business proprietary information under
the administrative protective order by
submitting Form ITA-367 to the
Secretary. Form ITA-367 must identify
the applicant and the segment of the
proceeding involved, state the basis for
eligibility of the applicant for access to
business proprietary information, and
state the agreement of the applicant to
be bound by the administrative
protective order. Form ITA-367 may be
prepared on the applicant’s own word-
processing system, and must be
accompanied by a certification that the
application is consistent with Form
ITA-367 and an acknowledgment that
any discrepancies will be interpreted in
a manner consistent with Form ITA-
367. An applicant must apply to receive
all business proprietary information on
the record of the segment of a
proceeding in question, but may waive
service of business proprietary
information it does not wish to receive
from other parties to the proceeding. An
applicant must serve an APO
application on the other parties in the
same manner and at the same time as it
serves the application on the
Department.

(3) To minimize the disruption caused
by late applications, an application
should be filed before the first
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guestionnaire response has been
submitted. Where justified, however,
applications may be filed up to the date
on which the case briefs are due, but
any applicant filing after the first
guestionnaire response is submitted will
be liable for costs associated with the
additional production and service of
business proprietary information
already on the record. Parties have five
days to serve their business proprietary
information already on the record to
applicants authorized to receive such
information after such information has
been placed on the record.

(c) Approval of access under
administrative protective order;
administrative protective order service
list. The Secretary will grant access to a
qualified applicant by including the
name of the applicant on an
administrative protective order service
list. Access normally will be granted
within five days of receipt of the
application unless there is a question
regarding the eligibility of the applicant
to receive access. In that case, the
Secretary will decide whether to grant
the applicant access within 30 days of
receipt of the application. The Secretary
will provide by the most expeditious
means available the administrative
protective order service list to parties to
the proceeding on the day the service
list is issued or amended.

§351.306 Use of business proprietary
information.

(a) By the Secretary. The Secretary
may disclose business proprietary
information submitted to the Secretary
only to:

(1) An authorized applicant;

(2) An employee of the Department of
Commerce or the International Trade
Commission directly involved in the
proceeding in which the information is
submitted;

(3) An employee of the Customs
Service directly involved in conducting
a fraud investigation relating to an
antidumping or countervailing duty
proceeding;

(4) The U.S. Trade Representative as
provided by 19 U.S.C. 3571(i);

(5) Any person to whom the
submitting person specifically
authorizes disclosure in writing; and

(6) A charged party or counsel for the
charged party under 19 CFR part 354.

(b) By an authorized applicant. An
authorized applicant may retain
business proprietary information for the
time authorized by the terms of the
administrative protective order. An
authorized applicant may use business
proprietary information for purposes of
the segment of a proceeding in which
the information was submitted. If

business proprietary information that
was submitted in a segment of the
proceeding is relevant to an issue in a
different segment of the proceeding, an
authorized applicant may place such
information on the record of the
subsequent segment as authorized by
the APO.

(c) Identifying parties submitting
business proprietary information. (1) If
a party submits a document containing
business proprietary information of
another person, the submitting party
must identify, contiguously with each
item of business proprietary
information, the person that originally
submitted the item (e.g., Petitioner,
Respondent A, Respondent B). Business
proprietary information not identified
will be treated as information of the
person making the submission. If the
submission contains business
proprietary information of only one
person, it shall so state on the first page
and identify the person that originally
submitted the business proprietary
information on the first page.

(2) If a party to a proceeding is not
represented by an authorized applicant,
a party submitting a document
containing the unrepresented party’s
business proprietary information must
serve the unrepresented party with a
version of the document that contains
only the unrepresented party’s business
proprietary information. The document
must not contain the business
proprietary information of other parties.

(d) Disclosure to parties not
authorized to receive business
proprietary information. No person,
including an authorized applicant, may
disclose the business proprietary
information of another person to any
other person except another authorized
applicant or a Department official
described in paragraph (a)(2) of this
section. Any person that is not an
authorized applicant and that is served
with business proprietary information
must return it to the sender
immediately, to the extent possible
without reading it, and must notify the
Department. An allegation of an
unauthorized disclosure will subject the
person that made the alleged
unauthorized disclosure to an
investigation and possible sanctions
under 19 CFR part 354.

PART 354 [AMENDED]

4-5. The authority citation for part
354 is revised to read as follows:

Authority: 5 U.S.C. 301, and 19 U.S.C.
1677.

6. All references in part 354 to
“protective order” are revised to read
“administrative protective order”, all

references to “proprietary information”
are revised to read ‘“‘business proprietary
information”, and all references to
“‘appropriate Director” are revised to
read “‘Director”.

§354.1 [Amended]

7. Section 354.1 is amended by
removing the citations ““19 CFR 353.30
and 355.20” and replacing them with
19 CFR 351.306"".

8. Section 354.2 is revised as follows:

§354.2 Definitions.

For purposes of this part:

Administrative protective order (APO)
means an administrative protective
order described in section 777(c)(1) of
the Tariff Act of 1930, as amended; APO
Sanctions Board means the
Administrative Protective Order
Sanctions Board.

Business proprietary information
means information the disclosure of
which the Secretary has decided is
limited under 19 CFR 351.105, or
successor regulations;

Charged party means a person who is
charged by the Deputy Under Secretary
with violating a protective order;

Chief Counsel means the Chief
Counsel for Import Administration or a
designee;

Date of service means the day a
document is deposited in the mail or
delivered in person;

Days means calendar days, except that
a deadline which falls on a weekend or
holiday shall be extended to the next
working day;

Department means the United States
Department of Commerce;

Deputy Under Secretary means the
Deputy Under Secretary for
International Trade or a designee;

Director means the Senior APO
Specialist or an office director under a
Deputy Assistant Secretary,
International Trade Administration, or a
designee;

Lesser included sanction means a
sanction of the same type but of more
limited scope than the proposed
sanction; thus a one-year bar on
representations before the International
Trade Administration is a lesser
included sanction of a proposed seven-
year bar;

Parties means the Department and the
charged party or affected party in an
action under this part;

Presiding official means the person
authorized to conduct hearings in
administrative proceedings or to rule on
any motion or make any determination
under this part, who may be an
Administrative Law Judge, a Hearing
Commissioner, or such other person
who is not under the supervision or
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control of the Assistant Secretary for
Import Administration, the Deputy
Under Secretary for International Trade,
the Chief Counsel for Import
Administration, or a member of the APO
Sanctions Board;

Proprietary information means
information the disclosure of which the
Secretary has decided is limited under
19 CFR part 351 including business or
trade secrets; production costs;
distribution costs; terms of sale; prices
of individual sales, likely sales, or
offers; names of customers, distributors,
or suppliers; exact amounts of the gross
net subsidies received and used by a
person; names of particular persons
from whom proprietary information was
obtained; and any other business
information the release of which to the
public would cause substantial harm to
the competitive position of the
submitter;

Secretary means the Secretary of
Commerce or a designee;

Segment of the proceeding means a
portion of an antidumping or
countervailing duty proceeding that is
reviewable under section 516A of the
Tariff Act of 1930, as amended.

Senior APO Specialist means the
Department employee under the
Director for Policy and Analysis who
leads the APO Unit and is responsible
for directing Import Administration’s
handling of business proprietary
information;

Under Secretary means the Under
Secretary for International Trade or a
designee.

9. Section 354.3 is amended by
revising paragraphs (a)(3), and (a)(4),
and by adding a new paragraph (a)(5),
as follows:

§354.3 Sanctions.

(a) * * *

(3) Other appropriate administrative
sanctions, including striking from the
record any information or argument
submitted by, or on behalf of, the
violating party or the party represented
by the violating party; terminating any
proceeding then in progress; or revoking
any order then in effect;

(4) Requiring the person to return
material previously provided by the
Secretary and all other materials
containing the business proprietary
information, such as briefs, notes, or
charts based on any such information
received under an administrative
protective order; and

(5) Issuing a private letter of
reprimand.

* * * * *

10. Section 354.5 is amended by
revising paragraphs (a), (b), (c) and
(d)(1), (d)(2), and (d)(7), and by

removing paragraph (d)(8), and
redesignating paragraph (d)(9) as (d)(8),
as follows:

§354.5 Report of violation and
investigation.

(a) An employee of the Department
who has information indicating that the
terms of an administrative protective
order have been violated will provide
the information to the Senior APO
Specialist or the Chief Counsel.

(b) Upon receiving information which
indicates that a person may have
violated the terms of an administrative
protective order from an employee of
the Department or any other person, the
director will conduct an investigation
concerning whether there was a
violation of an administrative protective
order, and who was responsible for the
violation, if any. No director shall
investigate an alleged violation that
arose out of a proceeding for which the
director was responsible. For the
purposes of this part, the director will
be supervised by the Deputy Under
Secretary for International Trade with
guidance from the Chief Counsel. The
director will conduct an investigation
only if the information is received
within 30 days after the alleged
violation occurred or, as determined by
the director, could have been discovered
through the exercise of reasonable and
ordinary care.

(c)(1) The director conducting the
investigation will provide a report of the
investigation to the Deputy Under
Secretary for International Trade, after
review by the Chief Counsel, no later
than 90 days after receiving information
concerning a violation if:

(i) The person alleged to have violated
an administrative protective order
personally notified the Secretary and
reported the particulars surrounding the
incident; and

(ii) The alleged violation did not
result in any actual disclosure of
business proprietary information. Upon
the director’s request, and if
extraordinary circumstances exist, the
Deputy Under Secretary for
International Trade may grant the
director up to an additional 90 days to
conduct the investigation and submit
the report.

(2) In all other cases, the director will
provide a report of the investigation to
the Deputy Under Secretary for
International Trade, after review by the
Chief Counsel, no later than 180 days
after receiving information concerning a
violation. Upon the director’s request,
and if extraordinary circumstances
exist, the Deputy Under Secretary for
International Trade may grant the
director up to an additional 180 days to

conduct the investigation and submit
the report.

(d) * ok x

(1) Disclosure of business proprietary
information to any person other than the
submitting party, an authorized
applicant, or an appropriate Department
official identified in section 777(b) of
the Tariff Act of 1930, including
disclosure to an employee of any other
United States Government agency or a
member of Congress.

(2) Failure to follow the terms and
conditions outlined in the
administrative protective order for
safeguarding business proprietary
information.

* * * * *

(7) Use of business proprietary
information submitted in one segment
of a proceeding in another segment of
the same proceeding or in another
proceeding, except as authorized by the
Tariff Act of 1930 or by an
administrative protective order.

* * * * *

11. Section 354.6 is revised as
follows:

§354.6 Initiation of proceedings.

(a) In general. After an investigation
and report by the director under
§ 354.5(c) and consultation with the
Chief Counsel, the Deputy Under
Secretary for International Trade will
determine whether there is reasonable
cause to believe that a person has
violated an administrative protective
order. If the Deputy Under Secretary for
International Trade determines that
there is reasonable cause, the Deputy
Under Secretary for International Trade
also will determine whether sanctions
under paragraph (b) or a warning under
paragraph (c) is appropriate for the
violation.

(b) Sanctions. In determining under
paragraph (a) of this section whether
sanctions are appropriate, and, if so,
what sanctions to impose, the Deputy
Under Secretary for International Trade
will consider the nature of the violation,
the resulting harm, and other relevant
circumstances of the case. If the Deputy
Under Secretary for International Trade
determines that sanctions are
appropriate, the Deputy Under Secretary
for International Trade will initiate a
proceeding under this part by issuing a
charging letter under §354.7. The
Deputy Under Secretary for
International Trade will determine
whether to initiate a proceeding no later
than 60 days after receiving a report of
the investigation.

(c) Warning. If the Deputy Under
Secretary for International Trade
determines under paragraph (a) of this
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section that a warning is appropriate,
the Deputy Under Secretary will issue a
warning letter to the person believed to
have violated an administrative
protective order. Sanctions are not
appropriate and a warning is
appropriate if:

(1) The person took due care;

(2) The Secretary has not previously
charged the person with violating an
administrative protective order;

(3) The violation did not result in any
disclosure of the business proprietary
information or the Secretary is
otherwise able to determine that the
violation caused no harm to the
submitter of the information; and

(4) The person cooperated fully in the
investigation.

12. Section 354.7 is amended by
revising paragraph (b), as follows:

§354.7 Charging letter.

* * * * *

(b) Settlement and amending the
charging letter. The Deputy Under
Secretary for International Trade and a
charged or affected party may settle a
charge brought under this part by
mutual agreement at any time after
service of the charging letter; approval
of the presiding official or the
administrative protective order
Sanctions Board is not necessary. The
charged or affected party may request a
hearing but at the same time request that
a presiding official not be appointed
pending settlement discussions.
Settlement agreements may include
sanctions for purposes of § 354.18. The
Deputy Under Secretary for
International Trade may amend,
supplement, or withdraw the charging
letter as follows:

(1) If there has been no request for a
hearing, or if supporting information
has not been submitted under § 354.13,
the withdrawal will not preclude future
actions on the same alleged violation.

(2) If a hearing has been requested but
no presiding official has been
appointed, withdrawal of the charging
letter will preclude the Deputy Under
Secretary for International Trade from
seeking sanctions at a later date for the
same alleged violation.

(3) The Deputy Under Secretary for
International Trade may amend,
supplement or withdraw the charging
letter at any time after the appointment
of a presiding official, if the presiding

official determines that the interests of
justice would thereby be served. If the
presiding official so determines, the
presiding official will also determine
whether the withdrawal will preclude
the Deputy Under Secretary for
International Trade from seeking
sanctions at a later date for the same
alleged violation.

* * * * *

13. Section 354.9 is amended by
revising paragraph (b), as follows:

§354.9 Request for a hearing.

(a) * * x

(b) Upon timely receipt of a request
for a hearing, and unless the party
requesting a hearing requests that the
Under Secretary not appoint a presiding
official, the Under Secretary will
appoint a presiding official to conduct
the hearing and render an initial
decision.

§354.15 [Amended]

14. Section 354.15 is amended by
removing paragraph (e).

§354.17 [Amended]

15. Section 354.17(b) is amended by
removing the citations ““19 CFR 353.30
and §355.20” and replacing them with
“19 CFR 351.305(c)”.

16. Section 354.18 is added to part
354, to read as follows:

§354.18 Public notice of sanctions.

If there is a final decision under
§354.15 to impose sanctions, or if a
charging letter is settled under
§354.7(b), notice of the Secretary’s
decision or of the existence of a
settlement will be published in the
Federal Register. If a final decision is
reached, such publication will be no
sooner than 30 days after issuance of a
final decision or after a motion to
reconsider has been denied, if such a
motion was filed. In addition, whenever
the Deputy Under Secretary for
International Trade subjects a charged
or affected party to a sanction under
§354.3(a)(1), the Deputy Under
Secretary for International Trade also
will provide such information to the
ethics panel or other disciplinary body
of the appropriate bar associations or
other professional associations and to
any Federal agency likely to have an
interest in the matter. The Deputy
Under Secretary for International Trade

will cooperate in any disciplinary
actions by any association or agency.
Whenever the Deputy Under Secretary
for International Trade subjects a
charged or affected party to a private
letter of reprimand under § 354.3(a)(5),
the Secretary will not make public the
identity of the violator, nor will the
Secretary make public the specifics of
the violation in a manner that would
reveal indirectly the identity of the
violator.

17. Section 354.19 is added to part
354, to read as follows:

§354.19 Sunset.

(a) If, after a period of three years from
the date of issuance of a warning letter,
a final decision or settlement in which
sanctions were imposed, the charged or
affected party has fully complied with
the terms of the sanctions and has not
been found to have violated another
administrative protective order, the
party may request in writing that the
Deputy Under Secretary for
International Trade rescind the charging
letter. A request for rescission must
include:

(1) A description of the actions taken
during the preceding three years in
compliance with the terms of the
sanctions; and

(2) A letter certifying that: the charged
or affected party complied with the
terms of the sanctions; the charged or
affected party has not received another
administrative protective order sanction
during the three-year period; and the
charged or affected party is not the
subject of another investigation for a
possible violation of an administrative
protective order.

(b) Subject to the Chief Counsel’s
confirmation that the charged or
affected party has complied with the
terms set forth in paragraph (a) of this
section, the Deputy Under Secretary for
International Trade will rescind the
charging letter within 30 days after
receiving the written request.

Appendix to 19 CFR Part 351, Subpart C

Note: The following appendix will not
appear in the Code of Federal Regulations:
Application for Administrative Protective
Order in Antidumping or Countervailing
Duty Proceeding, and Administrative
Protective Order.

BILLING CODE 3510-DS-P
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Case Number

Segment of Proceeding
(Period of Review)
Number of Pages
Public Document

United States Department of Commerce
International Trade Administration

APPLICATION FOR ADMINISTRATIVE PROTECTIVE ORDER
in
ANTIDUMPING OR COUNTERVAILING DUTY PROCEEDING

The Matter of the

Antidumping/Countervailing Duty (indicate one) ACCEPTED
Proceeding on REJECTED
DATE

from

(Country)

(Product)

N e e N N N S’ e et St

This application covers business proprietary information in the
following segment of the proceeding:

[ ] Investigation - petition filed on

[ ] Administrative Review initiated on : ( FR )

for period : to

[ ] Other : ( FR )

(specify)
This application is:

[ 1 the initial application to be placed on the APO service
list; or

[ ] a request to amend the APO service list.

FORM ITA-367 (5.98)
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REPRESENTATION

I am an applicant for:
who is an interested party/parties as follows:

[ ] petitioner; [ ] respondent; [ ] other interested party,

as defined in 19 C.F.R. § of the

Department’s regulations.
If the interested party/parties I represent have another

authorized applicant or representative,

is the lead firm.

REQUEST FOR INFORMATION

I request disclosure of all business proprietary information
under administrative protective order ("APO") which will be
or has been placed on the record of this segment of this
proceeding that is releasable under 19 C.F.R. § 351.305 for
the purpose of fully representing the interests of my
client:

[ 1 all business proprietary information, including
hard copy and electronic data; or

[ ] all business proprietary information in hard
copy form only.

INDIVIDUAL STATEMENTS
TO BE COMPLETED BY ATTORNEY APPLICANTS

A. I am/am not (indicate one) an officer of the interested
party or parties listed in paragraph 1, or of other
competitors of the person submitting the business
proprietary information requested in this application.

B. I do/do not (indicate one) participate in the
competitive decision-making activity of the interested
party or parties listed in paragraph 1, or of other
competitors of the person submitting the business
proprietary information requested in this application.
I understand that competitive decision-making activity
includes advice on production, sales, operations, or
investments, but does not include legal advice.
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C. I do/do not (indicate one) have an official position or
other business relationship other than providing advice
for the purpose of this segment of the proceeding with
the interested party or parties listed in paragraph 1,
or with other competitors of the person submitting the
business proprietary information requested in this
application.

D. I do/do not (indicate one) currently intend within 12
months after the date upon which the final
determination/results is/are published to enter into
any of the relationships described in paragraphs 4A
B and C.

E. Explain for each applicant any affirmative response to
paragraph 4A, B, C or D:

5. TO BE COMPLETED BY NON-ATTORNEY APPLICANTS

A. I am/am not (indicate one) employed by/retained by
(indicate one) a law firm representing the interested
party or parties listed in paragraph 1.

B. If I am retained by an attorney, the name of the lawyer
and law firm are:

C. If I am not an employee of a law firm and have not been
retained by the attorney for the interested party or
parties listed in paragraph 1, in a separate attachment
to this application I am providing information
concerning my practice before the International Trade
Administration ("ITA").

D. I am/am not (indicate one) an officer or employee of a
interested party or parties listed in paragraph 1, or
of other competitors of the submitter of the business
proprietary information requested in this application.

E. I do/do not (indicate one) participate in the
competitive decision-making activity of the interested
party or parties listed in paragraph 1, or of other
competitors of the person submitting the business
proprietary information requested in this application.
I understand that competitive decision-making activity
includes advice on production, sales, operations, or
investments, but does not include legal advice.
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F. I do/do not (indicate one) have an official position or
other business relationship other than providing advice
for the purpose of this segment of the proceeding with
the interested party or parties listed in paragraph 1,
or with other competitors of the person submitting the
business proprietary information requested in this
application.

G. I do/do not (indicate one) currently intend within 12
months after the date upon which the final
determination/results is/are published to enter into
any of the relationships described in paragraphs 5D, E
and F.

I. Explain for each applicant any affirmative response to
paragraph 5D, E, F or G:

AGREEMENT TO BE BOUND

Recognizing the penalties for perjury under the laws of the
United States, I affirm that all statements in this
application are true, accurate, and complete to the best of
my knowledge. I agree, individually and on behalf of my law
firm, corporate law office, or company, if any, to be bound
by the terms stated in the administrative protective order
issued in this segment of the proceeding.

I certify that this application is a true and accurate copy
of the Department’s "Application for Administrative
Protective Order", FORM ITA-367 (5.98). If there are any
discrepancies, I agree to be bound by the Department’s
standard form.

INDIVIDUAL SIGNATORIES

ATTORNEY APPLICANTS

Individual applicants:

(1) /

(name of applicant) (signature) ' (date)

of

(name and address of law firm)

I am admitted to practice in the following jurisdiction(s)
and before the following court (s):
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NON-ATTORNEY APPLICANTS (

Individual applicants:

(1) /

(name of applicant) (signature) (date)

of

(name and address of firm)

I am a member of the following professional association(s):
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COURTESY PAGE
FOR
WAIVER OF SERVICE

If my application for administrative protective order
("APO") in this proceeding is granted, I waive service of
the following business proprietary information that I would
be authorized to receive under the APO:

Inadvertent service of a document
containing business proprietary information
on a party that has been granted APO access

and has waived service |
IS NOT A VIOLATION OF THE APO.
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A/C-___-____

(Segment of Proceeding)
(Period of Review)
Public Document

In the Matter of the Antidumping/Countervailing Dut
(Segmen i
from &

~— N

ADMINISTRATIVE PROTECTIVE ORDER
IT IS HEREBY ORDERED THAT:

All business proprietary information submitted in the above-
referenced segment of the proceeding, including new information
submitted in a remand during litigation on this segment of the
proceeding, which the submitting party agrees to release or the
Department of Commerce ("the Department") determines to release,
will be released to the authorized applicants on the administrative
protective order (APO) service 1list for this segment of the
proceeding, except the following:

o customer names in an investigation;
o specific information of a type for which the Department
determines there is a clear and compelling need to withhold

from disclosure.

USE OF BUSINESS PROPRIETARY INFORMATION UNDER _THIS APO

Business proprietary information subject to this APO may be used by
an authorized applicant in this segment of the proceeding and in
the following other segments or proceedings:

[This section will authorize use of business proprietary
information in other segments of the same proceeding, or
in other proceedings, consistent with the Tariff Act and
the regulations. The terms in this section will vary,
depending on what segment of the proceeding this APO
covers. This section will also establish the deadline
for destruction of business proprietary information in
each set of circumstances.]

REQUIREMENTS FOR AUTHORIZED APPLICANTS

All applicants authorized to have access to business proprietary
information under this APO are subject to the following terms:
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The authorized applicant must establish and follow procedures
to ensure that no employee of the authorized applicant’s firm
releases business proprietary information to any person other
than the submitting party, an authorized applicant, or the
appropriate Department official identified in section
351.306(a) of the regulations. No person in the authorized
applicant’s firm may release business proprietary information
received under this APO to any person other than those
described in this paragraph.

The authorized applicant may allow APO access to one or more
paralegals, law clerks, secretaries, or other support staff
employed by or on behalf of the applicant’s firm and operating
within the confines of the firm. The authorized applicant may
also use the services of subcontracted individuals to pick up
APO information released by the Department. All support staff
must sign and date an acknowledgement that they will abide by
the terms and conditions of the APO at the time they are first
permitted access to any information subject to APO.

The authorized applicant must ensure that business proprietary
information in an electronic format will not be accessible by
modem to parties not authorized to receive business
proprietary information.

The authorized applicant mwmust pay all reasonable costs
incurred by the submitter of the electronic business
proprietary information for the copying of its electronic
information released to the authorized applicant, if payment
is requested. Reasonable costs include the cost of the
electronic medium and the cost of copying the complete
proprietary version of the electronic information/medium
submitted to the Department in APO releasable form, but not
costs borne by the submitter of the electronic data in the
creation of the electronic data/medium submitted to the
Department.

NOTIFICATION REQUIREMENTS

If changed circumstances affect the authorized applicant’s
representation of an interested party at any time authorized
under this APO (i.e., reassignment, departure from firm), the
authorized applicant must notify the Department in accordance
with section 351.305(a) (2) of the regulations.

At the expiration of the time specified in this APO, the
authorized applicant must destroy all business proprietary
information and notify the Department of the destruction in
accordance with section 351.305(a) (3) of the regulations, or
provide to the Department official responsible for the
administration of the APO in this segment of the proceeding a
protective order issued by a court or in a binational panel
proceeding.
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SANCTIONS FOR BREACH OF THIS APO

7. The authorized applicant will be subject to any or all of the
sanctions described in 19 C.F.R. Part 354 if there is a
violation of this APO by the authorized applicant or any of
the persons identified in item 9 of this APO.

8. The authorized applicant will accept full responsibility,
individually and on behalf of the authorized applicant’s firm
or corporate office, for violation of this APO by any employee
of the firm or corporate office, or support staff retained by
the firm or corporate office, who is permitted access to APO
information.

9. The authorized applicant will promptly report and confirm in
writing any possible violation of this APO to the Department.

DEFINITIONS
For purposes of this APO, the following definitions apply:

"Representative" is an individual, enterprise, or entity acting on
behalf of an interested party.

"Applicant" is a representative of an interested party who has
applied for access to business proprietary information under this
APO.

"Authorized applicant" is an applicant that the Secretary has
authorized to receive business proprietary information under this
APO.

"L,ead firm" is the firm that will be the primary contact with the
Department and that will accept service of all documents for the
party it represents where two firms independently have access under
APO.

"Support staff" includes paralegals, law clerks, secretaries-and
other support staff that are employed by or on behalf of the
applicant’s firm and operating within the premises of the firm, and
work under the supervision of an authorized applicant, as well as
subcontractors of the firm providing similar support staff
functions.

"Electronic data" includes (1) data submitted by a party, generated
by the Department, or entered by the recipient on computer tape,
disk, diskette, or any other electronic computer
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medium; and (2) all electronic work products resulting from
manipulation of this data, as transferred in any form onto any
other electronic computer medium, such as tape, disk, diskette,
Bernoulli cartridge, removable disk pack, etc.

(Signature of Department Official)
Typed Name

Title

Import Administration

(date)

[FR Doc. 98-11802 Filed 5-1-98; 8:45 am]
BILLING CODE 3510-DS-C
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 184
[Docket No. 90G-0412]
Lipase Enzyme Preparation From

Rhizopus Niveus; Affirmation of GRAS
Status as a Direct Food Ingredient

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations to affirm that lipase enzyme
preparation derived from Rhizopus
niveus is generally recognized as safe
(GRAS) for use as a direct human food
ingredient. This action is in response to
a petition submitted by Fuji Oil Co., Ltd.
DATES: The regulation is effective May 4,
1998. The Director of the Office of the
Federal Register approves the
incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51 of a certain publication
listed in §184.1420 (21 CFR 184.1420),
effective May 4, 1998.

FOR FURTHER INFORMATION CONTACT:
Linda S. Kahl, Center for Food Safety
and Applied Nutrition (HFS-206), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3101.
SUPPLEMENTARY INFORMATION:

l. Background

In accordance with the procedures
described in 21 CFR 170.35, Fuji Oil
Co., Ltd., submitted a petition (GRASP
7G0330) requesting that lipase-protease
enzyme preparation from R. niveus be
affirmed as GRAS for use as a direct
human food ingredient. FDA published
a notice of filing of this petition in the
Federal Register of June 18, 1992 (57 FR
27256), and gave interested persons an
opportunity to submit comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857. FDA received no
comments in response to the filing
notice.

Although the petitioner proposed that
the subject enzyme preparation be
called by the common or usual name
“lipase-protease,” the proposed use of
the enzyme preparation is solely for its
lipase activity. The GRAS exemption
described in section 201(s) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 321(s)) specifies that a GRAS
substance must be generally recognized
as safe “‘under the conditions of its
intended use.” Thus, affirmation of

GRAS status pertains to the particular
use of a substance. Accordingly, FDA
considers the enzyme preparation that is
the subject of this document to be
“lipase enzyme preparation.” To avoid
confusion between lipase, the enzyme,
and the lipase-containing enzyme
preparation, which contains lipase as its
characterizing enzyme activity, but
which also contains diatomaceous earth
as a carrier and may contain other
enzyme activities and impurities, this
document will henceforth use the terms
“lipase” to refer to the enzyme and
“lipase enzyme preparation’ to refer to
the fermentation-derived lipase enzyme
preparation, including the carrier
diatomaceous earth.

I1. Standards for GRAS Affirmation

Under §170.30 (21 CFR 170.30),
general recognition of safety may be
based only on the views of experts
qualified by scientific training and
experience to evaluate the safety of
substances directly or indirectly added
to food. The basis of such views may be
either scientific procedures or, in the
case of a substance used in food prior
to January 1, 1958, experience based on
common use in food. General
recognition of safety based upon
scientific procedures requires the same
quantity and quality of scientific
evidence as is required to obtain
approval of a food additive regulation
and ordinarily is based upon published
studies, which may be corroborated by
unpublished studies and other data and
information (§170.30(b)). General
recognition of safety through experience
based on common use in food prior to
January 1, 1958, may be determined
without the quantity or quality of
scientific procedures required for
approval of a food additive regulation,
and ordinarily is based upon generally
available data and information.

FDA has evaluated Fuji Oil Co., Ltd.’s
petition on the basis of scientific
procedures to establish that the use of
lipase enzyme preparation as an
enzymatic catalyst for the
interesterification of fats and oils is
GRAS. In evaluating the petition, FDA
considered: (1) Published and
unpublished data and information
relating to the identity and function of
the enzyme component (i.e., lipase)
(Refs. 1 through 5); (2) published and
unpublished data and information
relating to the production organism (Ref.
6); and (3) published and unpublished
information, methods, and principles
relating to the methods and processing
aids used in the manufacture of the
enzyme preparation (Refs. 4 and 7
through 10).

111. Safety Evaluation
A. Introduction

Commercial enzyme preparations that
are used in food processing typically are
not chemically pure but contain, in
addition to the enzyme component,
other components that derive from the
production organism and the
fermentation media, residual amounts of
processing aids, and substances used as
stabilizers, preservatives or diluents.
Issues relevant to a safety evaluation of
the enzyme preparation therefore
include the safety of the enzyme
component, the safety of the enzyme
source, and the safety of processing aids
and other substances added during the
manufacturing process. As with all
substances added to food, a safety
evaluation of an enzyme preparation
also includes consideration of dietary
exposure to that preparation.

B. The Enzyme Component

Triglycerides are fats or oils
comprised of fatty acids linked by ester
bonds to each of the three hydroxyl
groups of glycerol. Triacylglycerol
lipases catalyze the hydrolysis of these
ester bonds and can be grouped
according to their specificity. The lipase
produced by Geotrichum candidium, for
example, preferentially cleaves
triglycerides containing long-chain fatty
acids with a cis double bond in the 9-
position, but such specificity for the
hydrolysis of esters containing a
particular type of fatty acid is unusual.
Several other lipases (e.g., the lipase
derived from Candida cylindracae) are
nonspecific with respect to either the
chemical structure of the fatty acid
moiety, or the position of the ester bond,
that is hydrolyzed; these lipases
catalyze the complete breakdown of
triglycerides into glycerol and free fatty
acids, and the mono- and diglycerides
that are intermediates in the reaction do
not normally accumulate (Refs. 2 and 4).

The largest group of triacylglycerol
lipases exhibits specificity with respect
to the position of the ester bond that is
cleaved, i.e., only bonds at the 1- or 3-
position of the glycerol component are
hydrolyzed. Most of the lipases that are
commonly used in food processing (e.g.,
animal lipase, esterase-lipase from
Mucor miehei, and lipases derived from
Aspergillus niger, M. javanicus, and R.
delemar), including the R. niveus-
derived lipase that is the subject of this
document, belong to this group (EC No.
3.1.1.3; CAS Reg. No. 9001-62-1) (Refs.
2,4,and 11).

Although the petitioner did not
address the detailed molecular structure
of lipase from R. niveus, most lipases
that have been characterized at the
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molecular level are glycoproteins that
contain between 2 and 15 percent
carbohydrates, with mannose as the
major glycoside (Ref. 4). Lipases from
animal and microbial sources have a
long history of use in food. Animal
lipase (21 CFR 184.1415) is affirmed as
GRAS based on its common use in food
prior to January 1, 1958. Esterase-lipase
from the fungus M. miehei (21 CFR
173.140) is approved for use as a food
additive. These enzymes are commonly
used to enhance flavor production in
cheese and in butterfat (Refs. 1, 12, and
13). In addition, lipases from animal
sources (e.g., bovine stomach and hog or
porcine pancreas) and microbial sources
(including R. arrhizus, R. delemar, and
R. niveus) have been listed in the Codex
Alimentarius Commission “Inventory of
Processing Aids” (Ref. 14).

The reaction product of the R. niveus-
derived lipase is a mixture of mono- and
diglycerides and free fatty acids (Refs. 2
through 5). The reaction catalyzed by
this lipase is reversible and, therefore,
under appropriate conditions the
enzyme can catalyze the synthesis of
triglycerides from a mixture of
glycerides and free fatty acids. When
this combination of hydrolysis and
synthesis occurs within a mixture of
triglycerides, or within a mixture of
triglycerides and fatty acid esters, the
reaction products are triglycerides that
have been interesterified, i.e.,
triglycerides in which the fatty acid
components have been exchanged
between triglyceride molecules or
between triglyceride molecules and fatty
acid esters (Refs. 1 through 5). For
example, the GRAS food ingredient
*‘cocoa butter substitute primarily from
palm oil” may be manufactured by the
lipase-catalyzed interesterification of
partially saturated palm oil-derived
triglycerides with the fatty acid ester
ethyl stearate (21 CFR 184.1259).

Interesterification also can be
achieved through the use of chemical
catalysts such as sodium methylate.
Such chemical catalysis results in
random interesterification, in which
fatty acid interchange occurs at all three
positions on the glycerol backbone. In
contrast, enzymatic catalysis with a
lipase, such as the lipase that is the
subject of this document, results in
selective interesterification at the 1- and
3-positions only. Random
interesterification is used commercially
in the manufacture of margarines and
shortenings, but lipase-catalyzed
selective interesterification, which
allows an unsaturated fatty acid to
remain at the 2-position, is important in
the manufacture of fats and oils used in
confectionery, such as cocoa butter
substitute primarily from palm oil (Refs.

2 through 4). The petitioner stated that
one of the primary uses of R. niveus-
derived lipase enzyme preparation
would be in the manufacture of cocoa
butter substitute primarily from palm
oil.

In general, issues relevant to a safety
evaluation of proteins such as the
enzyme component of an enzyme
preparation are potential toxicity and
allergenicity (Ref. 15). Pariza and Foster
(Ref. 15) note that very few toxic agents
have enzymatic properties, and those
that do (e.g., diphtheria toxin and
certain enzymes in the venom of
poisonous snakes) catalyze unusual
reactions that are not related to the
reactions catalyzed by enzymes that are
commonly used in food processing,
such as the lipase that is the subject of
this document. Further, the agency has
recently noted, in the context of
guidance to industry regarding the
safety assessment of new plant varieties,
that enzymes themselves do not
generally raise safety concerns (57 FR
22984 at 23005, May 29, 1992).
Exceptions include enzymes that
produce substances that are not
ordinarily digested and metabolized, or
that produce toxic substances.

The catalytic activities of the lipase
that is the subject of this document are
well known. As already discussed,
lipase catalyzes two related reactions:
(1) The splitting of commonly
consumed triglycerides into smaller
components, i.e., fatty acids and mono-
and diglycerides; and (2) the synthesis
of triglycerides from fatty acids and
mono- and diglycerides. The reaction
products (i.e., fatty acids, mono- and
diglycerides, and triglycerides) from
both of these reactions are readily
metabolized by the human body and do
not have toxic properties (Ref. 16).

The agency is not aware of any reports
of allergic reactions associated with the
ingestion of enzymes derived from
Rhizopus species. There have been,
however, some reports of allergies and
primary irritations from skin contact
with enzymes or from inhalation of dust
from concentrated enzymes (e.g.,
proteases used in the manufacture of
laundry detergents) (Refs. 17 through
19). These reports relate primarily to
workers in production plants (Ref. 18)
and are not relevant to an evaluation of
the safety of ingestion of such enzymes
in food. Moreover, Pariza and Foster
(Ref. 15) note that there are no
confirmed reports of primary irritations
in consumers caused by residues of food
processing enzymes in food.

FDA concludes that generally
available and accepted data and
information establish that the use of
lipase in food raises no toxicity or

allergenicity concerns. FDA also
concludes that generally available and
accepted data and information establish
that the lipase that is the subject of this
document is capable of achieving its
intended technical effect. Finally, FDA
concludes that generally available and
accepted data and information establish
that the lipase that is the subject of this
document is similar in function to other
lipases that are used in food processing
to catalyze the hydrolysis of ester bonds
at the 1- or 3-position of the glycerol
component of a triglyceride.

C. Enzyme Source, Manufacturing
Methods, and Processing Aids

The source of the lipase that is the
subject of this document is the fungus
R. niveus. Fungally-derived enzyme
preparations used in food processing are
usually not chemically pure but contain,
in addition to the enzyme component,
other components that derive from the
production organism and the
fermentation media, residual amounts of
processing aids, and substances used as
stabilizers, preservatives or diluents.
The petitioned enzyme preparation
meets the general requirements and
additional requirements for enzyme
preparations in the monograph on
Enzyme Preparations in the Food
Chemicals Codex, 4th ed. (Ref. 20).
When the R. niveus-derived lipase
enzyme preparation is produced in
accordance with current good
manufacturing practice (CGMP), it is
produced using processing aids that are
substances that are acceptable for
general use in foods and under culture
conditions that ensure a controlled
fermentation, thus preventing the
introduction of extraneous
microorganisms that could be the source
of toxic materials and other toxic
substances (Ref. 20).

The lipase enzyme preparation is
produced in a multistage process by
controlled fermentation® using a pure
culture of the fungus R. niveus followed
by isolation of the enzyme-containing
fraction. Prior to its use in the
interesterification of fats and oils, the
enzyme-containing fraction is adsorbed
onto diatomaceous earth as a carrier.
These methods are based upon generally
available and accepted methods used for
fermentation, for processing
fermentation-derived enzyme-
containing fractions, and for
immobilizing an enzyme-containing
fraction on an insoluble carrier (Refs. 4
and 7 through 10).

1The stage of the manufacturing process in which
the enzyme is being produced by an actively
growing culture of microorganisms is referred to as
fermentation.
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In the initial stage of the fermentation
process, the seed cultures of R. niveus
are checked for purity and classification
after growth on a potato-agar medium.
The production cultures are suspended
in sterile water and added to a
previously autoclaved wheat bran
culture medium. After growth for 28 to
32 hours, the broth is checked for
quality and added to large batch-
fermentors containing sterilized growth
medium (semisolid wheat bran). The
culture is monitored until the water
content and pH value of the resulting
malt, which is referred to as the “‘koji,”
reach standard requirements.

A cell-free extract of the enzymes that
are components of the fermentation
mixture is prepared by sprinkling and
steeping the koji with cold water,
filtering the extracted koji through a
filter press and a fine filtration
apparatus, and precipitating the
enzymes that are present in the resulting
filtrate with ethanol. After decanting the
supernatant and centrifuging the
remaining slurry, the sediment
containing the extracted enzymes is
collected and dried overnight in a
vacuum-dryer at 40 to 45 °C. The dried
powder is ground, sized, and mixed
before storing at room temperature. The
finished product is adjusted to a
standard activity by mixing the enzyme
powder with dextrin as an excipient.
The standardized enzyme powder is
adsorbed onto diatomaceous earth
carrier prior to its use in the
interesterification of fats or oils. The
petitioner provided a published
scientific review article that discusses
this immobilization technique with
respect to use of lipase enzyme
preparations (Ref. 4).

The production strain of R. niveus
that is the source of the lipase enzyme
is nontoxigenic and nonpathogenic. The
manufacturing methods completely
remove the organism from the enzyme-
containing fraction (Ref. 4). Moreover,
the petitioner provided documentation,
based upon published methods for
strain identification (Ref. 6), showing
that the production strain was
taxonomically identical to the strain
used for the production of R. niveus-
derived amyloglucosidase enzyme
preparation, which is approved for use
as a secondary direct food additive (21
CFR 173.110).

FDA concludes that the presence of
added substances and impurities that
are derived from the enzyme source or
that are introduced by manufacturing
does not present a basis for concern
about the safety of the lipase enzyme
preparation.

D. Dietary Exposure

FDA considered the estimated dietary
exposure to lipase enzyme preparation
for the proposed use as an enzymatic
catalyst in the interesterification of fats
and oils (Refs. 21 through 23). The
predominant source of potential
exposure to the total organic solids in
the enzyme preparation will be baked
goods that use interesterified fat at
levels up to 30 percent. The petitioner
stated that the standardized enzyme
powder is adsorbed onto diatomaceous
earth carrier prior to its use in the
interesterification of fats or oils, so that
it can be removed from the modified
triglyceride following the enzyme-
catalyzed interesterification. Because
the adsorbed enzyme preparation is
removed from the interesterified
product following catalysis, no
detectable enzyme remains in the
interesterified product.

FDA concludes that dietary exposure
to the lipase enzyme preparation is
negligible and therefore does not
present a basis for concern about use of
the lipase enzyme preparation.

IV. Specifications

The agency finds that, because the
potential impurities in the lipase
enzyme preparation that may originate
from the source or manufacturing
process do not raise any basis for
concern about the safe use of the
preparation, the general requirements
and additional requirements for enzyme
preparations in the monograph on
Enzyme Preparations in the Food
Chemicals Codex, 4th ed. (1996), which
are being incorporated by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51, are adequate as minimum
criteria for food-grade lipase enzyme
preparation. Lipase assay can be
performed using a method entitled
“Lipase Activity” (Ref. 24) or by using
any appropriate validated method.

V. Conclusions

The agency has evaluated all available
information and finds, based upon the
published information about the
identity and function of lipase, that the
enzyme component of lipase enzyme
preparation will achieve its intended
technical effect and raises no toxicity or
allergenicity concerns. In addition, the
agency finds, based upon the published
information about the identity and
function of lipase, that the enzyme
component of the lipase enzyme
preparation is similar in function to
other lipases that are used in food
processing to catalyze the hydrolysis of
ester bonds at the 1- or 3-position of the
glycerol component of a triglyceride.

The agency further finds, based upon
generally available and accepted
information, that when the lipase
enzyme preparation is manufactured in
accordance with § 184.1420, the source,
R. niveus, and the manufacturing
process will not introduce impurities
into the preparation that may render its
use unsafe. Finally, the agency finds
that dietary exposure to the lipase
enzyme preparation from the petitioned
use does not present a basis for concern
about use of the lipase enzyme
preparation. Therefore, the agency
concludes, based upon the evaluation of
published data and information,
corroborated by unpublished data and
information, and based upon scientific
procedures (8§ 170.30(b)), that the lipase
enzyme preparation described in the
regulation set out below is GRAS for use
as an enzymatic catalyst in the
interesterification of fats and oils.

V1. Environmental Considerations

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

VII. Analysis For Executive Order
12866

FDA has examined the impacts of this
final rule under Executive Order 12866.
Executive Order 12866 directs Federal
agencies to assess the costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects; distributive impacts;
and equity). According to Executive
Order 12866, a regulatory action is
significant if it meets any one of a
number of specified conditions,
including having an annual effect on the
economy of $100 million, adversely
affecting in a material way a sector of
the economy, competition, or jobs, or if
it raises novel legal or policy issues.
FDA finds that this final rule is not a
significant regulatory action as defined
by Executive Order 12866. In addition,
the agency has determined that this
final rule is not a major rule for the
purpose of Congressional review.

The primary benefit of this action is
to remove uncertainty about the
regulatory status of the petitioned
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substance. No compliance costs are
associated with this final rule because
no new activity is required and no
current or future activity is prohibited
by this rule.

VIII. Regulatory Flexibility Analysis

FDA has examined the impacts of this
final rule under the Regulatory
Flexibility Act. The Regulatory
Flexibility Act (5 U.S.C. 601-612)
requires Federal agencies to consider
alternatives that would minimize the
economic impact of their regulations on
small entities. No compliance costs are
associated with this final rule because
no new activity is required and no
current or future activity is prohibited.
Accordingly, under the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
agency certifies that this final rule will
not have a significant economic impact
on a substantial number of small
entities.
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List of Subjects in 21 CFR Part 184

Food additives, Incorporation by
reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, part 184 is amended
as follows:

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

1. The authority citation for 21 CFR
part 184 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 371.

2. Section 184.1420 is added to
subpart B to read as follows:

§184.1420 Lipase enzyme preparation
derived from Rhizopus niveus.

(a) Lipase enzyme preparation
contains lipase enzyme (CAS Reg. No.
9001-62-1), which is obtained from the
culture filtrate resulting from a pure
culture fermentation of a nonpathogenic
and nontoxigenic strain of Rhizopus
niveus. The enzyme preparation also
contains diatomaceous earth as a carrier.
The characterizing activity of the
enzyme, which catalyzes the
interesterification of fats and oils at the
1- and 3-positions of triglycerides, is
triacylglycerol lipase (EC 3.1.1.3).

(b) The ingredient meets the general
requirements and additional
requirements for enzyme preparations
in the monograph on Enzyme
Preparations in the **Food Chemicals
Codex,” 4th ed. (1996), pp. 133 and 134,
which is incorporated by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Copies are available from
the National Academy Press, 2101
Constitution Ave. NW., Washington, DC
20418, or may be examined at the
Center for Food Safety and Applied
Nutrition’s Library, 200 C St. SW., rm.
3321, Washington, DC, or the Office of
the Federal Register, 800 North Capitol
St. NW., suite 700, Washington, DC.

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe as a direct human
food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as an
enzyme as defined in § 170.3(0)(9) of
this chapter for the interesterification of
fats and oils.

(2) The ingredient is used in food at
levels not to exceed current good
manufacturing practice.

Dated: April 14, 1998.

L. Robert Lake,

Director, Office of Policy, Planning and
Strategic Initiatives, Center for Food Safety
and Applied Nutrition.

[FR Doc. 98-11681 Filed 5-1-98; 8:45 am]

BILLING CODE 4160-01-F
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Propofol

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Abbott
Laboratories. The NADA provides for
veterinary prescription use of propofol
emulsion for intravenous injection in
dogs as an anesthetic.

EFFECTIVE DATE: May 4, 1998.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center ForVeterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1612.

SUPPLEMENTARY INFORMATION: Abbott
Laboratories, 1401 Sheridan Rd., North
Chicago, IL 60064—4000, filed NADA
141-098 that provides for veterinary
prescription use of PropoFlo
(propofol) emulsion for intravenous
injection in dogs for induction of
anesthesia, maintenance of anesthesia,
or induction of anesthesia where
maintenance is provided by inhalation
anesthetic. The NADA is approved as of
March 13, 1998, and the regulations are
amended in 21 CFR 522.2005(b) to
reflect the approval. The basis of
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(ii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(ii), this
approval for nonfood-producing animals
qualifies for 3 years of marketing
exclusivity beginning March 13, 1998,
because the application contains
substantial evidence of the effectiveness
of the drug involved and studies of
animal safety required for approval and
conducted or sponsored by the
applicant.

The agency has determined under 21
CFR 25.33(d)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

§522.2005 [Amended]

2. Section 522.2005 Propofol injection
is amended in paragraph (b) by
removing “No. 000061” and adding in
its place “Nos. 000061 and 000074".

Dated: April 22, 1998.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.
[FR Doc. 98-11740 Filed 5-1-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs For Use In Animal
Feeds; Monensin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of two supplemental new
animal drug applications (NADA'’s) filed
by Elanco Animal Health, Division of
Eli Lilly and Co. The supplemental
NADA'’s provide a revised specification
for monensin bulk drug substance used
to make monensin Type A medicated
articles.

EFFECTIVE DATE: May 4, 1998.

FOR FURTHER INFORMATION CONTACT:
Mary G. Leadbetter, Center for
Veterinary Medicine (HFV-142), Food
and Drug Administration, 7500 Standish
PI., Rockville, MD 20855, 301-594—
1662.

SUPPLEMENTARY INFORMATION: Elanco
Animal Health, Division of Eli Lilly and
Co., Lilly Corporate Center,
Indianapolis, IN 46285, is the sponsor of
NADA 38-878 that provides for use of
monensin Type A medicated articles to
make monensin Type C medicated feeds
for chickens, turkeys, and quail, and
NADA 95-735 that provides for use of
monensin Type A medicated articles to
make monensin Type B and C
medicated feeds for cattle and goats.
Elanco filed supplemental NADA's that
provide revised assay information used
in checking the specifications of the
monensin bulk drug substance used in
Type A medicated articles. The
supplemental NADA'’s were approved as
of March 17, 1997, and the regulations
are amended in 21 CFR 558.355(a) to
reflect the approval.

Approval of these supplements did
not require a freedom of information
summary because the approvals concern
a change in specifications of the
monensin bulk drug substance. This
change does not affect the product’s
safety or effectiveness.

The agency has determined under 21
CFR 25.33(a)(3) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.355 [Amended]

2. Section 558.355 Monensin is
amended in paragraph (a) after the
parenthetical phrase by removing the
period at the end of the second
sentence, and by adding the phrase “,
or, using High Performance Liquid
Chromatography, the factor distribution
of monensin Factor A or B is calculated
as the percentage of total biopotency of
all peaks.”
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Dated: April 21, 1998.
Andrew J. Beaulieu,

Acting Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 98-11741 Filed 5-1-98; 8:45 am]
BILLING CODE 4160-01-F

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4231
RIN 1212-AA69

Mergers and Transfers Between
Multiemployer Plans

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation is amending its regulation
on Mergers and Transfers Between
Multiemployer Plans to clarify how the
rules are to be applied to plans
terminated by mass withdrawal and to
make other minor changes and
clarifications in the regulation.

EFFECTIVE DATE: June 3, 1998.

FOR FURTHER INFORMATION CONTACT:
Deborah C. Murphy, Attorney, Office of
the General Counsel, suite 340, Pension
Benefit Guaranty Corporation, 1200 K
Street, NW., Washington, DC 20005—
4026; 202—-326—-4024 (202—-326-4179 for
TTY and TDD).

SUPPLEMENTARY INFORMATION:
Background

Under section 4231 (a) and (b) of
ERISA, a merger, or a transfer of assets
and liabilities, between multiemployer
plans must satisfy four requirements
unless otherwise provided in
regulations prescribed by the PBGC:

(1) The PBGC must receive 120 days’
advance notice of the transaction;

(2) Accrued benefits must not be
reduced;

(3) There must be no reasonable
likelihood that benefits will be
suspended as a result of plan
insolvency; and

(4) An actuarial valuation of each
affected plan must have been performed
as prescribed in section 4231(b)(4).

The PBGC'’s regulation on Mergers
and Transfers Between Multiemployer
Plans (29 CFR part 4231) prescribes
procedures for requesting a
determination that a merger or transfer
satisfies applicable requirements, allows
the PBGC to waive the 120-day notice
requirement, and sets higher-level and
lower-level requirements for ‘‘safe
harbor” plan solvency tests and for
valuation standards. Whether the

higher-level or lower-level requirements
apply depends on whether a
“significant transfer” is involved.

On May 1, 1997, the PBGC published
for public comment (at 62 FR 23700) a
proposed rule to amend part 4231. One
commenter submitted comments. The
final rule reflects changes made in
response to the comments.

Terminated Plan Transactions

The proposed amendment provided
that transactions involving plans
terminated by mass withdrawal under
ERISA section 4041A(a)(2) would
(except for “‘de minimis” transactions)
be governed by the higher-level
valuation standard and ‘‘safe harbor”
solvency test. The proposed amendment
also extended to *“‘de minimis”
terminated plan transactions the
requirement that actuarial valuation
reports be submitted to the PBGC.

The commenter expressed concern
that the proposed amendment would
“have the adverse effect of making it
more expensive for a large, well-funded
plan to rescue a small terminated plan
by absorbing it into a large, stable asset
pool.” The final regulation adopts the
commenter’s suggestion that a plan not
be subjected to the higher-level
valuation provisions simply because it
was involved in a terminated plan
transaction if it were not otherwise
“significantly affected” (see 884231.5
and 4231.9(b)(1)(iii)).

Other Changes

The commenter pointed out that for
consistency with other provisions,
redesignated §4231.6(a)(2) should refer
to “the first five years beginning on or
after the proposed effective date” (rather
than just “after”” that date). The PBGC
agrees and has made the suggested
change.

Paperwork Reduction Act

The collection of information
requirements in Part 4231 as amended
have been approved by the Office of
Management and Budget under control
number 1212-0022 (expires June 30,
2000). An agency may nhot conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number.

Compliance With Rulemaking
Guidelines

The PBGC has determined that this
action is not a ‘“significant regulatory
action” under the criteria set forth in
Executive Order 12866.

The PBGC certifies that the
amendment in this rule will not have a
significant economic impact on a

substantial number of small entities.
This certification is based on the fact
that the primary substantive effect of the
amendment is to liberalize certain
existing requirements and to clarify the
application of existing requirements to a
very rare category of transactions, viz.,
multiemployer mergers and transfers
involving plans that have terminated by
mass withdrawal. (The PBGC is aware of
only two such transactions since section
4231 of ERISA was enacted.)
Accordingly, as provided in section
605(b) of the Regulatory Flexibility Act,
compliance with sections 603 and 604
of the Regulatory Flexibility Act is not
required.

List of Subjects in 29 CFR Part 4231

Pensions, Reporting and
recordkeeping requirements.

For the reasons given above, 29 CFR
part 4231 is revised to read as follows.

PART 4231—MERGERS AND
TRANSFERS BETWEEN
MULTIEMPLOYER PLANS

Sec.

4231.1 Purpose and scope.

4231.2 Definitions.

4231.3 Requirements for mergers and
transfers.

4231.4 Preservation of accrued benefits.
4231.5 Valuation requirement.

4231.6 Plan solvency tests.

4231.7 De minimis mergers and transfers.
4231.8 Notice of merger or transfer.
4231.9 Request for compliance
determination.

4231.10 Actuarial calculations and
assumptions.

Authority: 29 U.S.C. 1302(b)(3), 1411.

§4231.1 Purpose and scope.

(a) Purpose. The purpose of this part
is to prescribe notice requirements
under section 4231 of ERISA for mergers
and transfers of assets or liabilities
among multiemployer pension plans.
This part also interprets the other
requirements of section 4231 and
prescribes special rules for de minimis
mergers and transfers. The collections of
information in this part have been
approved by the Office of Management
and Budget under OMB control number
1212-0022.

(b) Scope. This part applies to mergers
and transfers among multiemployer
plans where all of the plans
immediately before and immediately
after the transaction are multiemployer
plans covered by title IV of ERISA.

§4231.2 Definitions.

The following terms are defined in
§4001.2 of this chapter: Code, EIN,
ERISA, fair market value, IRS,
multiemployer plan, PBGC, plan, plan
year, and PN.



24422

Federal Register/Vol. 63, No. 85/Monday, May 4, 1998/Rules and Regulations

In addition, for purposes of this part:

Actuarial valuation means a valuation
of assets and liabilities performed by an
enrolled actuary using the actuarial
assumptions used for purposes of
determining the charges and credits to
the funding standard account under
section 302 of ERISA and section 412 of
the Code.

Certified change of collective
bargaining representative means a
change of collective bargaining
representative certified under the Labor-
Management Relations Act of 1947, as
amended, or the Railway Labor Act, as
amended.

Fair market value of assets has the
same meaning as the term has for
minimum funding purposes under
section 302 of ERISA and section 412 of
the Code.

Merger means the combining of two or
more plans into a single plan. For
example, a consolidation of two plans
into a new plan is a merger.

Significantly affected plan means a
plan that—

(1) Transfers assets that equal or
exceed 15 percent of its assets before the
transfer,

(2) Receives a transfer of unfunded
accrued benefits that equal or exceed 15
percent of its assets before the transfer,

(3) Is created by a spinoff from
another plan, or

(4) Engages in a merger or transfer
(other than a de minimis merger or
transfer) either—

(i) After such plan has terminated by
mass withdrawal under section
4041A(a)(2) of ERISA, or

(ii) With another plan that has so
terminated.

Transfer and transfer of assets or
liabilities mean a diminution of assets or
liabilities with respect to one plan and
the acquisition of these assets or the
assumption of these liabilities by
another plan or plans (including a plan
that did not exist prior to the transfer).
However, the shifting of assets or
liabilities pursuant to a written
reciprocity agreement between two
multiemployer plans in which one plan
assumes liabilities of another plan is not
a transfer of assets or liabilities. In
addition, the shifting of assets between
several funding media used for a single
plan (such as between trusts, between
annuity contracts, or between trusts and
annuity contracts) is not a transfer of
assets or liabilities.

Unfunded accrued benefits means the
excess of the present value of a plan’s
accrued benefits over the fair market
value of its assets, determined on the
basis of the actuarial valuation required
under §4231.5(b).

§4231.3 Requirements for mergers and
transfers.

(a) General requirements. A plan
sponsor may not cause a multiemployer
plan to merge with one or more
multiemployer plans or transfer assets
or liabilities to or from another
multiemployer plan unless the merger
or transfer satisfies all of the following
requirements:

(1) No participant’s or beneficiary’s
accrued benefit is lower immediately
after the effective date of the merger or
transfer than the benefit immediately
before that date.

(2) Actuarial valuations of the plans
that existed before the merger or transfer
have been performed in accordance
with §4231.5.

(3) For each plan that exists after the
transaction, an enrolled actuary—

(i) Determines that the plan meets the
applicable plan solvency requirement
set forth in §4231.6; or

(i) Otherwise demonstrates that
benefits under the plan are not
reasonably expected to be subject to
suspension under section 4245 of
ERISA.

(4) The plan sponsor notifies the
PBGC of the merger or transfer in
accordance with §4231.8.

(b) Compliance determination. If a
plan sponsor requests a determination
that a merger or transfer that may
otherwise be prohibited by section
406(a) or (b)(2) of ERISA satisfies the
requirements of section 4231 of ERISA,
the plan sponsor must submit the
information described in 84231.9 in
addition to the information required by
§4231.8. PBGC may request additional
information if necessary to determine
whether a merger or transfer complies
with the requirements of section 4231
and this part. Plan sponsors are not
required to request a compliance
determination. Under section 4231(c) of
ERISA, if the PBGC determines that the
merger or transfer complies with section
4231 of ERISA and this part, the merger
or transfer will not constitute a violation
of the prohibited transaction provisions
of section 406(a) and (b)(2) of ERISA.

(c) Certified change in bargaining
representative. Transfers of assets and
liabilities pursuant to a certified change
in bargaining representative are
governed by section 4235 of ERISA.
Plan sponsors involved in such transfers
are not required to comply with this
part. However, under section 4235(f)(1)
of ERISA, the plan sponsors of the plans
involved in the transfer may agree to a
transfer that complies with sections
4231 and 4234 of ERISA. Plan sponsors
that elect to comply with sections 4231
and 4234 must comply with the rules in
this part.

8§4231.4 Preservation of accrued benefits.

Section 4231(b)(2) of ERISA and
§4231.3(a)(1) require that no
participant’s or beneficiary’s accrued
benefit may be lower immediately after
the effective date of the merger or
transfer than the benefit immediately
before the merger or transfer. A plan
that assumes an obligation to pay
benefits for a group of participants
satisfies this requirement only if the
plan contains a provision preserving all
accrued benefits. The determination of
what is an accrued benefit must be
made in accordance with section 411 of
the Code and the regulations
thereunder.

§4231.5 Valuation requirement.

(a) In general. For a plan that is not
a significantly affected plan, or that is a
significantly affected plan only because
the merger or transfer involves a plan
that has terminated by mass withdrawal
under section 4041A(a)(2) of ERISA, the
actuarial valuation requirement under
section 4231(b)(4) of ERISA and
§4231.3(a)(2) is satisfied if an actuarial
valuation has been performed for the
plan based on the plan’s assets and
liabilities as of a date not more than
three years before the date on which the
notice of the merger or transfer is filed.

(b) Significantly affected plans. For a
significantly affected plan, other than a
plan that is a significantly affected plan
only because the merger or transfer
involves a plan that has terminated by
mass withdrawal under section
4041A(a)(2) of ERISA, the actuarial
valuation requirement under section
4231(b)(4) of ERISA and §4231.3(a)(2) is
satisfied only if an actuarial valuation
has been performed for the plan based
on the plan’s assets and liabilities as of
a date not earlier than the first day of
the last plan year ending before the
proposed effective date of the
transaction. The valuation must
separately identify assets, contributions,
and liabilities being transferred and
must be based on the actuarial
assumptions and methods that are
expected to be used for the plan for the
first plan year beginning after the
transfer.

§4231.6 Plan solvency tests.

(a) In general. For a plan that is not
a significantly affected plan, the plan
solvency requirement of section
4231(b)(3) of ERISA and §4231.3(a)(3)(i)
is satisfied if—

(1) The expected fair market value of
plan assets immediately after the merger
or transfer equals or exceeds five times
the benefit payments for the last plan
year ending before the proposed
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effective date of the merger or transfer;
or

(2) In each of the first five plan years
beginning on or after the proposed
effective date of the merger or transfer,
expected plan assets plus expected
contributions and investment earnings
equal or exceed expected expenses and
benefit payments for the plan year.

(b) Significantly affected plans. The
plan solvency requirement of section
4231(b)(3) of ERISA and §4231.3(a)(3)(i)
is satisfied for a significantly affected
plan if all of the following requirements
are met:

(1) Expected contributions equal or
exceed the estimated amount necessary
to satisfy the minimum funding
requirement of section 412(a) of the
Code (including reorganization funding,
if applicable) for the five plan years
beginning on or after the proposed
effective date of the transaction.

(2) The expected fair market value of
plan assets immediately after the
transaction equal or exceed the total
amount of expected benefit payments
for the first five plan years beginning on
or after the proposed effective date of
the transaction.

(3) Expected contributions for the first
plan year beginning on or after the
proposed effective date of the
transaction equal or exceed expected
benefit payments for that plan year.

(4) Expected contributions for the
amortization period equal or exceed
unfunded accrued benefits plus
expected normal costs. The actuary may
select as the amortization period
either—

(i) The first 25 plan years beginning
on or after the proposed effective date
of the transaction, or

(i) The amortization period for the
resulting base when the combined
charge base and the combined credit
base are offset under section 412(b)(4) of
the Code.

(c) Rules for determinations. In
determining whether a transaction
satisfies the plan solvency requirements
set forth in this section, the following
rules apply:

(1) Expected contributions after a
merger or transfer must be determined
by assuming that contributions for each
plan year will equal contributions for
the last full plan year ending before the
date on which the notice of merger or
transfer is filed with the PBGC.
Contributions must be adjusted,
however, to reflect—

(i) The merger or transfer,

(i) Any change in the rate of
employer contributions that has been
negotiated (whether or not in effect),
and

(iii) Any trend of changing
contribution base units over the
preceding five plan years or other
period of time that can be demonstrated
to be more appropriate.

(2) Expected normal costs must be
determined under the funding method
and assumptions expected to be used by
the plan actuary for purposes of
determining the minimum funding
requirement under section 412 of the
Code (which requires that such
assumptions be reasonable in the
aggregate). If the plan uses an aggregate
funding method, normal costs must be
determined under the entry age normal
method.

(3) Expected benefit payments must
be determined by assuming that current
benefits remain in effect and that all
scheduled increases in benefits occur.

(4) The expected fair market value of
plan assets immediately after the merger
or transfer must be based on the most
recent data available immediately before
the date on which the notice is filed.

(5) Expected investment earnings
must be determined using the same
interest assumption to be used for
determining the minimum funding
requirement under section 412 of the
Code.

(6) Expected expenses must be
determined using expenses in the last
plan year ending before the notice is
filed, adjusted to reflect any anticipated
changes.

(7) Expected plan assets for a plan
year must be determined by adjusting
the most current data on fair market
value of plan assets to reflect expected
contributions, investment earnings,
benefit payments and expenses for each
plan year between the date of the most
current data and the beginning of the
plan year for which expected assets are
being determined.

§4231.7 De minimis mergers and
transfers.

(a) Special plan solvency rule. The
determination of whether a de minimis
merger or transfer satisfies the plan
solvency requirement in §4231.6(a) may
be made without regard to any other de
minimis mergers or transfers that have
occurred since the last actuarial
valuation.

(b) De minimis merger defined. A
merger is de minimis if the present
value of accrued benefits (whether or
not vested) of one plan is less than 3
percent of the fair market value of the
other plan’s assets.

(c) De minimis transfer defined. A
transfer of assets or liabilities is de
minimis if —

(1) The fair market value of the assets
transferred, if any, is less than 3 percent

of the fair market value of all the assets
of the transferor plan;

(2) The present value of the accrued
benefits transferred (whether or not
vested) is less than 3 percent of the fair
market value of all the assets of the
transferee plan; and

(3) The transferee plan is not a plan
that has terminated under section
4041A(a)(2) of ERISA.

(d) Value of assets and benefits. For
purposes of paragraphs (b) and (c) of
this section, the value of plan assets and
accrued benefits may be determined as
of any date prior to the proposed
effective date of the transaction, but not
earlier than the date of the most recent
actuarial valuation.

(e) Aggregation required. In
determining whether a merger or
transfer is de minimis, the assets and
accrued benefits transferred in previous
de minimis mergers and transfers within
the same plan year must be aggregated
as described in paragraphs (e)(1) and
(e)(2) of this section. For the purposes
of those paragraphs, the value of plan
assets may be determined as of the date
during the plan year on which the total
value of the plan’s assets is the highest.

(1) A merger is not de minimis if the
total present value of accrued benefits
merged into a plan, when aggregated
with all prior de minimis mergers of and
transfers to that plan effective within
the same plan year, equals or exceeds 3
percent of the value of the plan’s assets.

(2) A transfer is not de minimis if,
when aggregated with all previous de
minimis mergers and transfers effective
within the same plan year—

(i) The value of all assets transferred
from a plan equals or exceeds 3 percent
of the value of the plan’s assets; or

(ii) The present value of all accrued
benefits transferred to a plan equals or
exceeds 3 percent of the plan’s assets.

§4231.8 Notice of merger or transfer.

(a) When to file. Except as provided in
paragraph (f) of this section, a notice of
a proposed merger or transfer must be
filed not less than 120 days before the
effective date of the transaction. For
purposes of this part, the effective date
of a merger or transfer is the earlier of—

(1) The date on which one plan
assumes liability for benefits accrued
under another plan involved in the
transaction; or

(2) The date on which one plan
transfers assets to another plan involved
in the transaction.

(b) Who must file. The plan sponsors
of all plans involved in a merger or
transfer, or the duly authorized
representative(s) acting on behalf of the
plan sponsors, must jointly file the
notice required by this section.
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(c) Where to file. The notice must be
delivered to Reports Processing,
Insurance Operations Department,
Pension Benefit Guaranty Corporation,
1200 K Street NW., Washington, DC
20005-4026.

(d) Filing date. For purposes of
paragraph (a) of this section, the notice
is not considered filed until all of the
information required by paragraph (e) of
this section has been submitted.
Information filed under this part is
considered filed—

(1) On the date of the United States
postmark stamped on the cover in
which the information is mailed, if—

(i) The postmark was made by the
United States Postal Service; and

(if) The information was mailed
postage prepaid, properly addressed to
the PBGC; or

(2) On the date it is received by the
PBGC, if the conditions stated in
paragraph (d)(1) of this section are not
met. Information received on a weekend
or Federal holiday or after 5:00 p.m. on
a weekday is considered filed on the
next regular business day.

(e) Information required. Each notice
must contain the following information:

(1) For each plan involved in the
merger or transfer—

(i) The name of the plan;

(i) The name, address and telephone
number of the plan sponsor and of the
plan sponsor’s duly authorized
representative, if any; and

(iii) The plan sponsor’s EIN and the
plan’s PN and, if different, the EIN or
PN last filed with the PBGC. If no EIN
or PN has been assigned, the notice
must so indicate.

(2) Whether the transaction being
reported is a merger or transfer, whether
it involves any plan that has terminated
under section 4041A(a)(2) of ERISA,
whether any significantly affected plan
is involved in the transaction (and, if so,
identifying each such plan), and
whether it is a de minimis transaction
as defined in §4231.7 (and, if so,
including an enrolled actuary’s
certification to that effect).

(3) The proposed effective date of the
transaction.

(4) A copy of each plan provision
stating that no participant’s or
beneficiary’s accrued benefit will be
lower immediately after the effective
date of the merger or transfer than the
benefit immediately before that date.

(5) For each plan that exists after the
transaction, one of the following
statements, certified by an enrolled
actuary:

(i) A statement that the plan satisfies
the applicable plan solvency test set
forth in §4231.6, indicating which is the
applicable test.

(ii) A statement of the basis on which
the actuary has determined that benefits
under the plan are not reasonably
expected to be subject to suspension
under section 4245 of ERISA, including
the supporting data or calculations,
assumptions and methods.

(6) For each plan that exists before a
transaction (unless the transaction is de
minimis and does not involve any plan
that has terminated under section
4041A(a)(2) of ERISA), a copy of the
most recent actuarial valuation report
that satisfies the requirements of
§4231.5.

(7) For each significantly affected plan
that exists after the transaction, the
following information used in making
the plan solvency determination under
§4231.6(b):

(i) The present value of the accrued
benefits and fair market value of plan
assets under the valuation required by
§4231.5(b), allocable to the plan after
the transaction.

(ii) The fair market value of assets in
the plan after the transaction
(determined in accordance with
§4231.6(c)(4)).

(iii) The expected benefit payments
for the plan in the first plan year
beginning on or after the proposed
effective date of the transaction
(determined in accordance with
§4231.6(c)(3)).

(iv) The contribution rates in effect for
the plan for the first plan year beginning
on or after the proposed effective date
of the transaction.

(v) The expected contributions for the
plan in the first plan year beginning on
or after the proposed effective date of
the transaction (determined in
accordance with §4231.6(c)(1)).

(f) Waiver of notice. The PBGC may
waive the notice requirements of this
section and section 4231(b)(1) of ERISA
if—

(1) A plan sponsor demonstrates to
the satisfaction of the PBGC that failure
to complete the merger or transfer in
less than 120 days after filing the notice
will cause harm to participants or
beneficiaries of the plans involved in
the transaction;

(2) The PBGC determines that the
transaction complies with the
requirements of section 4231 of ERISA;
or

(3) The PBGC completes its review of
the transaction.

§4231.9 Request for compliance
determination.

(a) General. The plan sponsor(s) of
one or more plans involved in a merger
or transfer, or the duly authorized
representative(s) acting on behalf of the
plan sponsor(s), may file a request for a

determination that the transaction
complies with the requirements of
section 4231 of ERISA. The request
must contain the information described
in paragraph (b) or (c) of this section, as
applicable.

(1) The place of filing. The request
must be delivered to the address set
forth in §4231.8(c).

(2) Single request permitted for all de
minimis transactions. Because the plan
solvency test for de minimis mergers
and transfers is based on the most recent
valuation (without adjustment for
intervening de minimis transactions), a
plan sponsor may submit a single
request for a compliance determination
covering all de minimis mergers or
transfers that occur between one plan
valuation and the next. However, the
plan sponsor must still notify PBGC of
each de minimis merger or transfer
separately, in accordance with §4231.8.
The single request for a compliance
determination may be filed concurrently
with any one of the notices of a de
minimis merger or transfer.

(b) Contents of request. (1) General. A
request for a compliance determination
concerning a merger or transfer that is
not de minimis must contain—

(i) A copy of the merger or transfer
agreement;

(i) A summary of the required
calculations, including a complete
description of assumptions and
methods, on which the enrolled actuary
based each certification that a plan
involved in the merger or transfer
satisfied a plan solvency test described
in §4231.6; and

(iii) For each significantly affected
plan, other than a plan that is a
significantly affected plan only because
the merger or transfer involves a plan
that has terminated by mass withdrawal
under section 4041A(a)(2) of ERISA,
copies of all actuarial valuations
performed within the 5 years preceding
the date of filing the notice required
under §4231.8.

(2) De minimis merger or transfer. A
request for a compliance determination
concerning a de minimis merger or
transfer must contain one of the
following statements for each plan that
exists after the transaction, certified by
an enrolled actuary:

(i) A statement that the plan satisfies
one of the plan solvency tests set forth
in §4231.6(a), indicating which test is
satisfied.

(ii) A statement of the basis on which
the actuary has determined that benefits
under the plan are not reasonably
expected to be subject to suspension
under section 4245 of ERISA, including
supporting data or calculations,
assumptions and methods.
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§4231.10 Actuarial calculations and
assumptions.

(a) Most recent valuation. All
calculations required by this part must
be based on the most recent actuarial
valuation as of the date of filing the
notice, updated to show any material
changes.

(b) Assumptions. All calculations
required by this part must be based on
methods and assumptions that are
reasonable in the aggregate, based on
generally accepted actuarial principles.

(c) Updated calculations. If the actual
effective date of the merger or transfer
is more than one year after the date the
notice is filed with the PBGC, PBGC
may require the plans involved to
provide updated calculations and
representations based on the actual
effective date of the transaction.

Issued in Washington, D.C., this 28th day
of April 1998.

Alexis M. Herman,
Chairman, Board of Directors, Pension Benefit
Guaranty Corporation.

Issued on the date set forth above pursuant
to a resolution of the Board of Directors
authorizing its Chairman to issue this final
rule.

James J. Keightley,

Secretary, Board of Directors, Pension Benefit
Guaranty Corporation.

[FR Doc. 98-11784 Filed 5-1-98; 8:45 am]

BILLING CODE 7708-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 100 and 165
[USCG-1998-3772]

Safety Zones, Security Zones, and
Special Local Regulations

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary rules
issued.

SUMMARY: This document provides
required notice of substantive rules
adopted by the Coast Guard and

temporarily effective between January 1,
1998 and March 31, 1998, which were
not published in the Federal Register.
This quarterly notice lists temporary
local regulations, security zones, and
safety zones, which were of limited
duration and for which timely
publication in the Federal Register may
not have been possible.

DATES: This notice lists temporary Coast
Guard regulations that became effective
and were terminated between January 1,
1998 and March 31, 1998, as well as
several regulations which were not
included in the previous quarterly list.
ADDRESSES: The Docket Management
Facility maintains the public docket for
this notice. Documents indicated in this
preamble will be available for
inspection or copying at the Docket
Management Facility, U.S. Department
of Transportation, Room PL-401, 400
Seventh Street SW., Washington, DC
20593-0001 between 10 a.m. and 5
p.m., Monday through Friday, except
Federal Holidays. You may
electronically access the public docket
for this notice on the Internet at http:/
/dms.dot.gov, Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
information concerning the quarterly
list contact Lieutenant Christopher S.
Keane, Office of Regulations and
Administrative Law, USCG, at (202)
267—-6233 between the hours of 8 a.m.
and 3 p.m., Monday through Friday. For
information concerning the Docket
Management Facility contact Paullette
Twine, Chief, Documentary Services
Division, U.S. Department of
Transportation, (202) 866—-9329.
SUPPLEMENTARY INFORMATION: District
Commanders and Captains of the Port
(COTP) must be immediately responsive
to the safety needs of the waters within
their jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around

QUARTERLY REPORT

a vessel in motion. Security zones limit
access to vessels, ports, or waterfront
facilities to prevent injury or damage.
Special local regulations are issued to
enhance the safety of participants and
spectators at regattas and other marine
events. Timely publication of these
regulations in the Federal Register is
often precluded when a regulation
responds to an emergency, or when an
event occurs without sufficient advance
notice. However, the affected public is
informed of these regulations through
Local Notices to Mariners, press
releases, and other means. However,
actual notification is provided by Coast
Guard patrol vessels enforcing the
restrictions imposed by the regulation.
Because mariners are notified by Coast
Guard officials on-scene prior to an
enforcement action, Federal Register
notice is not required to place the
special local regulation, security zone,
or safety zone in effect. However, the
Coast Guard, by law, must publish in
the Federal Register notice of
substantial rules adopted. To discharge
this legal obligation without imposing
undue expense on the public, the Coast
Guard periodically publishes a list of
these temporary special local
regulations, security zones, and safety
zones. Permanent regulations are not
included in this list because they are
published in their entirety in the
Federal Register. Temporary regulations
may also be published in their entirety
if sufficient time is available to do so
before they are placed in effect or
terminated. The safety zones, special
local regulations and security zones
listed in this notice have been exempted
from review under Executive Order
12866 because of their emergency
nature, or limited scope and temporary
effectiveness.

The following regulations were placed
in effect temporarily during the period
January 1, 1998 and March 31, 1998,
unless otherwise indicated.

Michael L. Emge,

Commander, U.S. Coast Guard, Executive
Secretary, Marine Safety Council.

- . Effective
District docket Location Type date
01-98-001 EAST RIVER, NEW YORK ..ot SECURITY ZONE 1/8/98
01-98-003 ... EAST RIVER, NEW YORK ....ottiiiiiiiiiiiiieiee et SECURITY ZONE .... 1/15/98
01-98-004 ... PORTLAND, ME ..ottt e e e na e e aaaanaaenaeas SAFETY ZONE ........ 1/28/98
01-98-007 ... BATH, ME ..ottt e e e e n e e e e e e e e SAFETY ZONE .... 1/24/98
01-98-010 ... PORTLAND, ME ..t e e SAFETY ZONE .... 2/18/98
01-98-011 ... PORTLAND, ME ..ottt e e e e s a e e aaaaaaaaaaeas SAFETY ZONE .... 3/16/98
01-98-019 ... KENNEBEC RIVER, BATH, ME ... SAFETY ZONE ........ 3/28/98
01-98-022 ... BOSTON, MA oottt s s e e s s e e s e e e e e e e aaaaaaeas SECURITY ZONE .... 3/13/98
05-98-003 ... JAMES RIVER, NEWPORT NEWS, VA ..o SAFETY ZONE ........ 1/12/98
05-98-005 ALBERMARLE SOUND, HARVEY POINT, AND VICINITY ....ccccccerennn. SECURITY ZONE 1/30/98
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QUARTERLY REPORT—Continued

- : Effective
District docket Location Type date

05-98-007 OUTER BANKS, DUCK, NC, AND VICINITY ... SECURITY ZONE .............. 2/1/98

05-98-019 HAMPTON ROADS, WILLOUGHBY BAY, VA SAFETY ZONE ....... 3/11/98

05-98-022 PORT NORFOLK REACH, NORFOLK, VA ..... SAFETY ZONE .... 3/20/98

05-98-023 ELIZABETH RIVER, NORFOLK, VA ............ SAFETY ZONE ....... 3/22/98

07-98-012 BAHIA DE MAYAGUEZ, PUERTO RICO ..... SPECIAL LOCAL .... 3/22/98

09-98-001 CALUMET RIVER ..o SAFETY ZONE ....... 3/9/98

09-98-02 TOUSSAINT RIVER CHANNEL, OHIO .. SAFETY ZONE .....cccccvvneee 3/20/98

13-98-003 COLUMBIA RIVER, RICHLAND, WA .....ceeviteveeereeeeeeeeees e, SECURITY/SAFETY ZONE 2/4/98

: Effective
COTP Docket Location Type date

CORPUS CHRISTI 98-001 | MATAGORDA BAY, INTRACOASTAL WATERWAY ... .... | SAFETY ZONE .... 2/2/98

HOUSTON-GALVESTON HOUSTON SHIP CHANNEL, HOUSTON, TX . .oiiiiiiiiiiiiiii s SAFETY ZONE .......cc......... 1/10/98
98-001.

HOUSTON-GALVESTON UPPER TRINITY BAY, HOUSTON, TX ..iiiiiiiiiiiii e SAFETY ZONE .......cc......... 1/18/98
98-002.

HOUSTON-GALVESTON HOUSTON SHIP CHANNEL, HOUSTON, TX . .ooiiiiiiiiiiiiieeeeeceeieeees SAFETY ZONE .......cc......... 1/22/98
98-003.

HOUSTON-GALVESTON HOUSTON SHIP CHANNEL, HOUSTON, TX . .ooiiiiiiiiiiiiieeeeeceeieeees SAFETY ZONE .......cc......... 2/19/98
98-004.

HOUSTON-GALVESTON BU Y, T X it e e e e e e e et e e e e e SAFETY ZONE ......ccccc...... 2/8/98
MSU 98-102.

HOUSTON-GALVESTON GALVESTON SHIP CHANNEL, GALVESTON, TX ..ccoiiiiieiiiiiiiieeeeeeen, SAFETY ZONE ......cccc....... 2/20/98
MSU 98-103.

LOUISVILLE 98-001 .......... OHIO RIVER, MAYSVILLE, KY e SAFETY ZONE 1/4/98

NEW ORLEANS 98-001 .... | LWR MISSISSIPPI RIVER, M. 94 TO M. 96 ... SAFETY ZONE .... 2/23/98

NEW ORLEANS 98-002 .... | LWR MISSISSIPPI RIVER, M. 94 TO M. 95 ... SAFETY ZONE .... 3/11/98

PORT ARTHUR 98-007 ..... USNS BELLATRIX ...ccccoennnnnn. SAFETY ZONE .... 3/21/98

PORT ARTHUR 98-005 ..... NECHES RIVER CLOSURE .. SAFETY ZONE .... 1/16/98

SAN DIEGO 98-002 ........... SAN DIEGO, CA ..o, SAFETY ZONE .... 1/17/98

SAN DIEGO 98-004 ... OCEANSIDE HARBOR, OCEANSIDE, CA .. SAFETY ZONE .... 2/4/98

SAN DIEGO 98-008 ........... SAN DIEGO, CA ..ooooeeceece et ... | SAFETY ZONE .... 3/30/98

SAN FRANCISCO BAY 98- | SACRAMENTO-SAN JOAQUIN DELTA, CA .o, SAFETY ZONE 2/14/98
001.

SAN FRANCISCO BAY 98- | SAN FRANCISCO BAY, SAN FRANCISCO, CA ..., SAFETY ZONE .......cc......... 3/14/98
002.

SAN FRANCISCO BAY 98- | SACRAMENTO-SAN JOAQUIN DELTA, CA oo, SAFETY ZONE ......ccccc...... 2/19/98
003.

SAN FRANCISCO BAY 98- | SACRAMENTO-SAN JOAQUIN DELTA, CA oo, SAFETY ZONE ......ccccc...... 2/20/98
004.

SAN FRANCISCO BAY 98- | SACRAMENTO-SAN JOAQUIN DELTA, CA oo, SAFETY ZONE ......ccccc...... 2/24/98
006.

SAN FRANCISCO BAY 98— | HUMBOLDT BAY, CA ittt et eeeen SAFETY ZONE ......ccccc...... 3/15/98
007.

SAN JUAN 98-008 SAN JUAN, PUERTO RICO ..o SAFETY ZONE ......ccccc...... 2/14/98

SAN JUAN 98-011 SAN JUAN, PUERTO RICO .. SAFETY ZONE .... 2/19/98

TAMPA 98-022 ........... TAMPA, FL .., SAFETY ZONE .... 3/24/98

TAMPA 98-023 .......ovvvvvvenns TAMPA, FL e SAFETY ZONE .....cccccvvnnee 3/25/98

[FR Doc. 98-11773 Filed 5-1-98; 8:45 am]

BILLING CODE 4910-15-M

ACTION: Final rule.

SUMMARY: The Coast Guard is removing

DEPARTMENT OF TRANSPORTATION

Coast Guard
33 CFR Part 117
[CGD05-98-030]

RIN 2115-AE47

Drawbridge Operation Regulations;
Atlantic Intracoastal Waterway,

Hobucken, NC

AGENCY: Coast Guard, DOT.

the regulations that govern the operation
of the S.R. 304 bridge across the Atlantic
Intracoastal Waterway, mile 157.2,
Hobucken, North Carolina, because the
swing bridge has been removed.

DATES: This rule becomes effective on
June 3, 1998.

FOR FURTHER INFORMATION CONTACT:
Ann B. Deaton, Bridge Administration,
Fifth Coast Guard District, at (757) 398—
6222.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice
of proposed rulemaking (NPRM) was

not published for this regulation. Good
cause exists for not publishing a NPRM
because prior removal of the bridge
renders a notice and comment period
unnecessary.

Background and Purpose

The swing bridge across the Atlantic
Intracoastal Waterway, mile 157.2, at
Hobucken, North Carolina, was replaced
by a high level fixed bridge. The
existing swing bridge has been removed,
thereby eliminating the need for 33 CFR
117.821(a)(2). This action has no
economic consequences. It merely
removes regulations for a swing bridge
that no longer exists.
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This action necessitates redesignating
the regulations listed in 33 CFR
117.821(a) (3), (4), (5), and (6) for the
drawbridges at Surf City, Figure Eight,
Wrightsville Beach, and Sunset Beach
along the Atlantic Intracoastal
Waterway within North Carolina.

Regulatory Evaluation

This final rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
final rule to be non-existent, therefore,

a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
must consider whether this final rule
will have a significant economic impact
on a substantial number of small
entities. Small entities include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘“‘small business concerns’ under
section 3 of the Small Business Act (15
U.S.C. 632).

This final rule does not affect vessel
navigation on this waterway since it
merely removes regulations for a bridge
which no longer exists. Therefore, the
Coast Guard certifies under 5 U.S.C.
605(b), that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This final rule contains no collection
of information requirement under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

The Coast Guard has analyzed this
final rule under the principles and
criteria contained in Executive Order
12612 and has determined that this final
rule does not have sufficient federalism
implications to warrant preparation of a
Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this final rule
and concluded that under section
2.B.2.b. and item (32)(e) of Figure 2—1 of
Commandant Instruction M16475.1C

dated November 14, 1997, this final rule
is categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination
statement has been prepared and placed
in the rulemaking docket.

List of Subjects in 33 CFR Part 117
Bridges.

Regulations

In consideration of the foregoing, the
Coast Guard is amending Part 117 of
Title 33, Code of Federal Regulations as

ollows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2.1n §117.821, paragraph (a)(2) is
removed and paragraphs (a) (3), (4), (5),
and (6) are redesignated as paragraphs
(@) (2), (3), (4), and (5), respectively.

Dated: April 23, 1998.

J. Carmichael,

Captain, U.S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 98-11774 Filed 5-1-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Part 207

Navigation Regulations

AGENCY: U.S. Army Corps of Engineers,
DaoD.
ACTION: Final rule.

SUMMARY: The Corps is amending the
navigation regulations for the Red River
Waterway, Louisiana and the Yazoo
Diversion Canal at Vicksburg,
Mississippi. The Red River Waterway
navigation regulation is amended to
prescribe the maximum length, width,
and draft of vessel tows that are allowed
to enter the lock chamber for each
lockage. The Yazoo Diversion Canal
navigation regulation is amended to
establish procedures and location for
mooring of vessels along the west bank.
The maximum length of allowable
vessel tow that may enter the lock
chamber for each lockage on the Red
River Waterway, is increased from 685
feet to 705 feet. The maximum
allowable width and draft of tow
remains the same at 80 feet and 9 feet,
respectively. Increasing the usable tow

length to 705 feet will increase the
efficiency of lock operations by
reducing the number of tow breakups
during a locking operation. The
navigation regulation for the Yazoo
Diversion Canal will clarify vessel
mooring locations along the canal west
bank for various river stages and
provide that fairways will be established
by the Vicksburg District Engineer.
Establishing fairways and specifying
locations along the west bank where
vessels may moor during various river
stages will control indiscriminate vessel
moorings and improve navigation
safety.

DATES: The final rule is effective June 3,
1998.

ADDRESSES: HQUSACE, ATTN: CECW-
OD, Washington, D.C. 20314-1000.

FOR FURTHER INFORMATION CONTACT:

Mr. Jim Hilton, Dredging and Navigation
Branch (CECW-0D) at (202) 761-8830
or Mr. Jim Jeffords, Vicksburg District,
Operations Division at (601) 631-5274.

SUPPLEMENTARY INFORMATION: The notice
of proposed rulemaking was published
on Wednesday, March 5, 1997, Vol. 62,
No. 43, pages 9996—9997.

Pursuant to its authorities in Section
7 of the Rivers and Harbors Act of 1917
(40 Stat. 266; 33 U.S.C. 1), the Corps is
amending the regulations in 33 CFR Part
207. The Commanding Officer, Lower
Mississippi Valley Division, Vicksburg,
Mississippi has requested an
amendment to the regulations in 33 CFR
207.249(b)(5)(iv) and 33 CFR 207.260 (c)
and (g). The 685 feet maximum tow
length currently allowed in the Red
River Waterway lock chamber is based
on the design vessel tow length.
Increasing the tow length that may
safely enter the lock chamber for each
lockage to 705 feet, will not affect the
safety of either the lock structure or the
tow in the chamber during a filling or
emptying operation, if the tow is
properly secured and positioned.

Discussion of Public Comments and
Changes

Section 207.249(b)(5)(iv). Two
comments were received to the March 5,
1997, Federal Register notice to
increase the tow length. These
individuals supported the proposed
increase in vessel tow length from 685
feet to 705 feet for vessels attempting to
pass through the lock during normal
pool stages in a single passage.

Section 207.260 (c) and (g). Five
comments were received to the
proposed amendment to regulate
mooring along the east and west banks
of the Yazoo Diversion Canal based on
water level stages at the Vicksburg gage.



24428

Federal Register/Vol. 63, No. 85/Monday, May 4, 1998/Rules and Regulations

All individuals recognized the danger of
mooring along the banks in close
proximity to the confluence of the
Yazoo Diversion Canal and the
Mississippi River. However, there was
no consensus on what distance from the
confluence vessels could be safely
moored along the banks of the canal.
Several individuals requested that the
proposed mooring location on the west
bank be modified, since restricting
mooring would cause economic
hardship to adjacent property owners. A
meeting with the five affected parties
resulted in a resolution satisfactory to
all. All agreed that no vessel or raft shall
be moored along the east bank of the
Yazoo Diversion Canal at any stage for
approximately 750 feet from the mouth
of the canal where it enters into the
Mississippi River. Mooring along the
west bank would be regulated as
follows: At stages below 20 feet on the
Vicksburg Gage, no vessel or raft shall
be moored along the west bank of the
canal between points Latitude
32°21'16", Longitude 90°53'05" and
Latitude 32°20'55", Longitude
90°53'18", which is approximately 1200
feet above and 1200 feet below the
public boat launch (foot of Clay Street)
at Vicksburg City Front. No vessel or raft
shall be moored along the west bank of
the canal at any stage from the mouth

of the Yazoo Diversion Canal where it
enters into the Mississippi River to
Latitude 32°20'21", Longitude
90°53'44", which is approximately 1200
feet from the mouth.

Procedural Requirements

A. Executive Order 12866

This final rule is not a significant
regulatory action under E.O. 12866. The
economic impact of this rule is so
minimal that further regulatory
evaluation is unnecessary. We conclude
this because the change benefits the
commercial towing industry.

B. Review Under the Regulatory
Flexibility Act

These final rules were reviewed under
the Regulatory Flexibility Act (Pub. L.
96-354), which requires the preparation
of a regulatory flexibility analysis for
any regulation that will have a
significant economic impact on a
substantial number of small entities
(i.e., small businesses and small
Governments). The economic impact of
the change to the tow length on the Red
River Waterway and mooring locations
on the Yazoo Diversion Canal, will have
a positive affect on the towing industry
and the general public, with no
anticipated navigational safety or
interference with existing waterway

traffic and accordingly certifies that this
final rule has no significant economic
impact on small entities.

C. Review Under the National
Environmental Policy Act

An environmental assessment has
been prepared for this action. We
concluded, based on the Red River
Waterway increase in tow length and
Yazoo Diversion Canal mooring
locations, that there is no significant
impact to the human environment, and
preparation of an environmental impact
statement is not required. The
environmental assessment was available
for review during the public comment
period at the Corps Vicksburg District
Office, Vicksburg, Mississippi.

D. Collection of Information

This final rule contains no collection
of information under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).

E. Federalism

The Corps has analyzed this final rule
under principles and criteria in E.O.
12612 and determined that this final
rule has no sufficient federalism
implications to warrant preparation of a
Federalism Assessment.

F. Unfunded Mandates Act

This final rule does not impose an
enforceable duty among the private
sector and therefore, is not a Federal
private sector mandate and is not
subject to the requirements of Section
202 or 205 of the Unfunded Mandates
Act. We also found, under Section 203
of the Act, that small Governments are
not significantly and uniquely affected
by this rulemaking.

List of Subjects in 33 CFR Part 207

Navigation (water), Transportation,
and Lockages.

For the reasons set out in the
preamble, 33 CFR Part 207 is amended,
as follows:

PART 207—NAVIGATION
REGULATIONS

1. Authority citation for Part 207
continues to read as follows:

Authority: 40 Stat. 266 (33 U.S.C. 1).

2. Section 207.249 is amended by
revising paragraphs (b)(5)(iv) to read as
follows:

§207.249 Ouachita and Black Rivers, Ark.
and La. Mile 0.0 to Mile 338.0 (Camden, Ark.)
above the mouth of the Black River; the Red
River, La., Mile 6.7 (Junction of Red,
Atchafalaya and Old Rivers) to Mile 228.0
(Shreveport, La.); use, administration, and
navigation.

* * * * *

(b) * * *x

(5) * X x

(iv) The maximum dimensions on the
Red River Waterway of a vessel tow
attempting to pass through the lock
during normal pool stages in a single
passage are 80 feet wide, 705 feet long,
and 9 feet draft. Tows requiring
breaking into two or more sections to
pass through the lock may transit the
lock at such time as the lockmaster/lock
operator determines that they will
neither unduly delay the transit of craft
of lesser dimensions, nor endanger the
lock structure and appurtenances
because of wind, current, or other
adverse conditions. These craft are also
subject to such special handling
requirements as the lockmaster/lock
operator finds necessary at the time of
transit.
* * * * *

3. Section 207.260 is amended by
revising paragraphs (c) and (g) to read as
follows:

§207.260 Yazoo Diversion Canal,
Vicksburg, Miss., from its mouth to the
entrance of the upper Vicksburg Harbor
Extension.

* * * * *

(c) Mooring. At stages below 20 feet
on the Vicksburg Gage, no vessel or raft
shall be moored along the west bank of
the canal between points Latitude
32°21'16", Longitude 90°53'05" and
Latitude 32°20'55", Longitude
90°53'18", which is approximately 1200
feet above and 1200 feet below the
public boat launch (foot of Clay Street)
at Vicksburg City Front. No vessel or raft
shall be moored along the west bank of
the canal at any stage from the mouth
of the Yazoo Diversion Canal where it
enters into the Mississippi River to
Latitude 32°20'21", Longitude
90°53'44", which is approximately 1200
feet from the mouth of the canal. No
vessel or raft shall be moored along the
east bank of the canal at any stage from
the mouth of the Yazoo Diversion Canal
where it enters into the Mississippi
River to Latitude 32°20'12", Longitude
90°53'41", which is approximately 750
feet from the mouth of the canal. When
tied up, boats, barges, or rafts shall be
moored by bow and stern lines parallel
to the bank and as close in as
practicable. Lines shall be secured at
sufficiently close intervals to insure the
vessel or raft will not be drawn away
from the bank by winds, current, or
other passing vessels. No vessel or raft
shall be moored along the banks of the
canal for a period longer than five (5)
calendar days without written
permission from the District Engineer,
Corps of Engineers, Vicksburg District
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Office, 4155 E. Clay St., Vicksburg,
Mississippi 39180-3435.
* * * * *

(g) Fairway. A clear channel not less
than 175 feet wide as established by the
District Engineer shall be left open at all
times to permit free and unobstructed
navigation by all types of vessels.

Dated: March 25, 1998.

Approved:

Robert W. Burkhardt,

Colonel, Corps of Engineers, Executive
Director of Civil Works.

[FR Doc. 98-11689 Filed 5-1-98; 8:45 am]
BILLING CODE 3710-92-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 85
[AMS-FRL-6007-3]
RIN 2060-AE19

IM Program Requirement—On-Board
Diagnostic Checks; Amendment to the
Final Rule

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: Today’s action revises the
federal vehicle inspection and
maintenance (I/M) rules relating to the
implementation deadline by which
states are required to begin On-Board
Diagnostic Checks (OBD) as a routine
part of basic and enhanced I/M
programs. This rule change delays to
January 1, 2001, the required
implementation date for OBD in basic
and enhanced I/M program areas in the
Ozone Transport Region (OTR) and in
all other areas. During this time
extension the Agency will generate,
collect and analyze the data necessary to
accord OBD checks the appropriate
level of emission reduction credits.
Additionally, certain clarifying
amendments are being made to this rule
to allow for updates to the Code of
Federal Regulations which are cross-
referenced in the OBD rule.

DATES: This rule change is effective May
4,1998.

ADDRESSES: Materials relevant to this
rulemaking are contained in the Public
Docket No. A—94-21. The docket is
located at the Air Docket, Room M—-1500
(6102), Waterside Mall SW, Washington,
DC 20460. The docket may be inspected
between 8:30 a.m. and 12 noon and
between 1:30 p.m. until 5:30 p.m. on
weekdays. A reasonable fee may be
charged for copying docket material.

FOR FURTHER INFORMATION CONTACT:
Buddy Polovick, Office of Mobile
Sources, National Vehicle and Fuel
Emissions Laboratory, 2565 Plymouth
Road, Ann Arbor, Michigan, 48105.
Telephone (734) 741-7928.

SUPPLEMENTARY INFORMATION: The
preamble, regulatory language and a
regulatory announcement are available
electronically from the EPA internet
Web site. This service is free of charge,
except for any cost one may already
incur for internet connectivity. An
electronic version is made available on
the day of publication on the primary
Web site listed below. The EPA Office
of Mobile Sources also publishes these
notices on the secondary Web site listed
below.
http://www.epa.gov/EPA-AIR/
(either select desired date or use Search
feature)
http://www.epa.gov/OMSWWW/
(look in What’s New or under the
specific rulemaking topic)

Please note that due to differences
between the software used to develop
the document and the software into
which the document may be
downloaded, minor changes in format,
pagination, etc. may occur. The version
published in the Federal Register is the
official version of this document.

Regulated Entities

Entities potentially regulated by the
minor amendment to the I/M rule are
those which adopt, approve, fund or
implement I/M programs. Regulated
categories and entities include:

Examples of regu-

Category lated entities

Local government Local air quality agen-
cies.

State air quality agen-
cies responsible for
I/M programs.

DOT.

State government

Federal government ..

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities of which EPA is
now aware that could potentially be
regulated by this I/M amendment. Other
types of entities not listed in the table
could also be regulated. To determine
whether your organization is regulated
by this action, you should carefully
examine the applicability criteria of 40
CFR 51.350 of the I/M rule. If you have
any questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

. Summary of Rule

Under the Clean Air Act as amended
in 1990 (the Act), 42 U.S.C. 7401 et seq.,
the U.S. Environmental Protection
Agency (EPA) published in the Federal
Register on November 5, 1992, (40 CFR
part 51, subpart S) rules relating to
motor vehicle inspection and
maintenance (I/M) programs (hereafter
referred to as the I/M rule; see 57 FR
52950). Subsequent to that rule, the EPA
published in the Federal Register on
August 6, 1996, (40 CFR parts 51 and
85) rules relating to the implementation
of On-Board Diagnostic (OBD) checks as
a routine part of I/M programs (hereafter
referred to as the I/M OBD rule; see 61
FR 40940). EPA published a proposed
rulemaking proposing changes to those
rules in the Federal Register on
December 22, 1997 (62 FR 66841). For
a full description of all relevant
background information please see that
notice. EPA today takes final action to
amend those OBD rules to delay to
January 1, 2001, the deadline by which
OBD checks must be implemented in
I/M programs.

Today, EPA amends 40 CFR 51.373 to
delay the implementation deadline for
OBD checks in all I/M areas, including
OTR low enhanced areas. Additionally,
certain clarifying amendments have
been made to allow for updates to Part
86 of the Code of Federal Regulations
which are cross-referenced in the OBD
rule. The requirement shall remain that
states revise their I/M SIPs by August 6,
1998, to include the requirement to
implement OBD checks by the January
1, 2001 deadline. For further
information on this issue please see the
Public Participation section of this rule.

Additionally, EPA amends here today
two sections of the I/M OBD rule which
were not proposed to be amended in the
notice of proposed rulemaking for this
rule. Those sections, 40 CFR
51.357(b)(4) and 85.2222(c), were
inadvertently not identified as sections
which also had dates that needed to be
realigned with the new testing deadline
of January 2001. Those sections
indicated that by January 1, 2000, an
incomplete readiness evaluation of the
automobile’s OBD system or a failure of
the OBD diagnostic check were required
to result in failure of the I/M test. Both
of these sections should be amended to
require failure under these
circumstances by January 1, 2001, to be
consistent with the change of the start
of OBD testing. EPA regards this late
addition to the rules to be amended as
noncontroversial because such a
timeline was implied by moving the
start dates for those tests to January 1,
2001. Obviously vehicles could not be
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required to fail before they are required
to be tested.

EPA believes that the overall issue of
revising dates to conform with delayed
OBBD testing was sufficiently raised in
the rulemaking process and that further
comment would be unnecessary. For
these reasons, EPA invokes the “‘good
cause” clause of the Administrative
Procedure Act 553(b)(B) to make these
changes today in this final notice
instead of unnecessarily reproposing
another rulemaking for these changes,
which EPA believes would be contrary
to the public interest in achieving
prompt, consistent I/M OBD rules.

It is important to note that EPA has
not changed the sections that allow for
states to implement OBD inspections
before the required deadline if desired,
and to allow failure of OBD to result in
failure of the I/M test, thereby requiring
repair in such cases. Both efforts shall
remain optional to the states. However,
states which choose to conduct OBD
checks, on vehicles so equipped, before
the new deadline, may earn minimal
emission reduction credits for doing so
only if they perform the OBD checks in
conjunction with the exhaust and
(where applicable) evaporative tests.
States may not yet earn emissions
reductions credits for only OBD checks,
in the absence of exhaust and
evaporative testing, which are
comparable to exhaust and evaporative
test credits. Only after the Agency has
accorded OBD a defined level of
emissions reduction credit can states
potentially drop the exhaust and
evaporative tests and still earn
comparable emission reduction credits
for performing only OBD checks on
those vehicles. Should EPA and states
complete testing and review of OBD
systems sooner than expected, the
Agency may be able to make credit
available for OBD testing without
exhaust and evaporative testing, to
states which choose to implement I/M
OBD checks before January, 2001. Any
questions about credit assignments for
OBD checks should be directed to the
contact person for this rule.

These amendments are consistent
with the relevant requirements of the
Act. These changes will not result in
any change in health and environmental
benefits. The only Act-required deadline
with regard to OBD testing is that
described above, such that states must
revise their SIPs by August 6, 1998. [The
Act requires such revisions by two years
from promulgation of the OBD rules, or
August 6, 1996 in this case.] That
requirement has been retained in this
amendment. The Act does not require a
specific deadline for implementation of
OBBD testing. EPA believes it is

reasonable to extend the previously
established deadline pending further
study of the effectiveness of OBD testing
for the reasons stated above.

11. Public Participation

The following sections describe the
submitted comments and EPA’s
response thereto.

A. Request to Extend Comment Period

1. Summary of Comments

One commenter requested an
extension of the comment period from
the 15 days provided in the NPRM to
the full and customary 30 day period.
They noted that the timing of the 15 day
period coincided with the holidays and
did not provide ample time to consider
the NPRM and submit full comment.

2. Response to Comments

EPA noted in the NPRM for this rule
that the shortened comment period was
necessary because of the tight timeline
for promulgating these amendments.
Considerable advance notice of the
Agency’s intentions had been provided
to all stakeholders months in advance of
the NPRM. Because the timing of the
rule may have been inconvenient and
because the Agency was still reviewing
comments, additional time was
provided to that commenter to expand
their comments. EPA opted to not
pursue publishing a formal extension of
the comment period for an additional 15
days because that time would likely
have lapsed before such a notice would
appear in the Federal Register. No other
commenter expressed concern about
needing additional time to amplify their
comments. As it turned out, the
commenter ultimately notified the
Agency that after further reviewing the
proposal and its initial comments it did
not need to submit additional
comments.

B. The Requirement to Revise I/M SIP
Submittals by August 6, 1998

1. Summary of Comments

One commenter noted that while they
support EPA’s proposal to delay
implementation of OBD to January 1,
2001, they recommend that EPA
reconsider the requirement that states
revise their I/M SIP submittals by
August 6, 1998. They believe the
requirement will force a commitment of
resources to develop OBD programs
well before they are required and that
requirements may change in the interim.
Furthermore, the commenter asserted
that more pressing SIP submittals must
be made in the near term.

2. Response to Comments

EPA recognizes that the new deadline
delays a program requirement for a
period of time during which I/M
program requirements may change.
However OBD requirements are
projected to change little if any. Test
procedures, standards and equipment
needs are outlined in the original I/M
OBD rule, and implementation
guidelines will be available in 1998.
EPA does not intend to require states to
fully develop their OBD program almost
three years before implementation as
that is not necessary. However, the
Clean Air Act, Section 202 (m)(3), does
require that states amend their I/M SIP
submittals within two years of
promulgation of OBD regulations, to
include the OBD checks. As EPA
promulgated its original I/M OBD rule
on August 6, 1996, by statute states
must amend their SIPs by August 6,
1998 to require OBD checks in their I/
M programs. To meet this requirement
EPA will accept at a minimum, a brief
SIP amendment which commits to
implementing EPA approved OBD
checks, as outlined in the I/M OBD rule,
by January 1, 2001. A similar
amendment to the applicable state I/M
requirements shall be made which
indicates that I/M OBD checks
consistent with EPA rules are required
to be conducted by January 1, 2001. No
detailed OBD program submittal is
required by August 6, 1998. Any
questions about such requirements
should be directed to the contact person
for this rule.

C. Tachometer Connectors Without
Mandatory OBD Checks

1. Summary of Comments

One of OBD’s humerous functions is
that it can be used to perform engine
speed (RPM) measurements on vehicles
so equipped. Because the RPM
measurement is necessary for I/M idle
tests, it is important for all new vehicles
to be equipped with either tachometer
connectors or OBD. One commenter
noted that current regulations require
MY ’96 and newer vehicles, which are
tested with idle tests, to use the OBD
connector to perform the tachometer
measurement. They note that because
OBD was to be required by 1998,
manufacturers may have stopped
equipping cars with the tachometer
loops used solely for measuring RPM.
They are now concerned that without
the OBD requirement that EPA may
make manufacturers responsible to
provide alternate means to perform the
RPM measurement. They are concerned
that states be permitted to use alternate
means to make tachometer
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measurements on OBD equipped
vehicles during the period of delay.
They seek to confirm EPA’s policies
with regard to RPM measurement for
OBD equipped vehicles.

2. Response to Comments

EPA has no intention of making
manufacturers responsible for resuming
installation of tachometer connectors.
OBD represents a new era in vehicle
technology and nothing would be
gained by going back to previous
requirements for tachometer connectors
on new vehicles. OBD systems offer
substantial benefits regardless of I/M
requirements, and for these reasons they
shall continue to be required on newly
manufactured vehicles.

While decentralized stations have the
option of using OBD scanners or
alternative tach measurement
equipment before required OBD testing
begins, most should already have OBD
scan equipment simply because it is far
more useful to them in other capacities,
namely as a powerful diagnostic tool.
Any test and repair facility which works
on 1996 and newer cars will be highly
motivated to make the investment in
OBD scan tools solely to support the
repair side of their shop. EPA maintains
that this delay in OBD implementation
will cause no additional expense for
those stations other than what they
would already have incurred as
overhead for repairing those newer
vehicles. Centralized I/M programs
which opt to implement OBD checks
before the new deadline have the option
to use alternative RPM measurement
equipment in that interim as well,
however with their high lane
throughput they will easily be able to
afford OBD scanning equipment, as the
per vehicle cost will be nominal.

The tachometer measurement on OBD
equipped vehicles which do not have
tach connectors can be made without
querying the OBD system. Equipment is
already available in the field to monitor
the engine RPM. Radio frequency units
and other technologies are used
successfully and could easily take the
place of OBD scanners for stations
which choose not to invest in those
units until required testing begins.

D. Ability of Aftermarket Business to
Participate in Repair of OBD Failed
Vehicles

1. Summary of Comments

One commenter noted their support
for the delayed implementation of OBD
checks but is concerned that once
testing begins in 2001, failure of the
OBD check shall mean automatic failure
of the I/M test, thereby requiring repair.

They oppose such mandatory OBD
testing and repair for failed vehicles
unless all independent aftermarket
businesses can participate in the service
and repair of such vehicles. They do not
believe that aftermarket parts
manufacturers currently have the
information they need to manufacture
the parts for these repairs. They feel
EPA should use the extra time during
the delay to ensure that such
information is available.

2. Response to Comments

This comment is not directly related
to the proposal to delay implementation
of OBD checks because manufacturer
information requirements are not
affected. The commenter’s information
availability concerns have been
addressed previously in another EPA
rulemaking, the Service Information
Rules, 60 FR 40474, published August 9,
1995. Those rules require automobile
manufacturers to provide aftermarket
service providers with information
needed to make use of the OBD system
and to make emission related repairs.
Any further questions about those
requirements should be directed to
Holly Pugliese (734) 214-4288.

E. OBD Readiness Code Failures and
Voluntary I/M Failure for OBD Checks

1. Summary of Comments

One commenter expressed support for
EPA’s proposal to delay implementation
of OBD checks for many of the reasons
cited above, namely that because OBD is
a new technology a period of study is
warranted so that program
implementation and success is not
compromised by startup problems.
However the commenter did note
several concerns with the I/M OBD rule
and its requirements. One concern was
that EPA left unchanged sections of the
rule which allow for states to begin OBD
checks before the proposed new
deadline and to allow failure of the OBD
check to trigger failure of the I/M test
and require repair in such cases. They
note that linking the I/M pass/fail
decision to the OBD check before EPA’s
field evaluation is completed would be
premature if there are technology and
startup problems and could lead to
consumer dissatisfaction and could
adversely affect I/M programs. The
commenter noted their concern with
another section of the rule left
unchanged which requires vehicles to
be failed for the OBD check if the
system’s “readiness evaluation” is not
completed at the time of inspection.
They believe that rather than failing a
vehicle for a readiness problem, the rule
should require that if readiness codes

are not set the default pass/fail
determination should be