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The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
?udrrently on file for public inspection, see http://www.nara.gov/
edreg.
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authenticates the Federal Register as the official serial publication
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the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512-1661 with a computer
and modem. When using Telnet or modem, type swais, then log

in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512-1262; or call (202) 512-1530 or 1-888-293-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday—Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $555, or $607 for a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $220. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $8.00 for each issue, or
$8.00 for each group of pages as actually bound; or $1.50 for

each issue in microfiche form. All prices include regular domestic
postage and handling. International customers please add 25% for
foreign handling. Remit check or money order, made payable to
the Superintendent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 63 FR 12345.

Printed on recycled paper containing 100% post consumer waste

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 512-1806

General online information 202-512-1530; 1-888-293-6498
Single copies/back copies:

Paper or fiche 512-1800
Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT
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Regulations.
Sponsored by the Office of the Federal Register.
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1. The regulatory process, with a focus on the Federal Register
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Rules and Regulations

Federal Register

Vol. 63, No. 110
Tuesday, June 9, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Parts 425 and 457
RIN 0563-AA85

Peanut Crop Insurance Regulations;
and Common Crop Insurance
Regulations, Peanut Crop Insurance
Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes specific
crop provisions for the insurance of
peanuts. The provisions will be used in
conjunction with the Common Crop
Insurance Policy, Basic Provisions,
which contain standard terms and
conditions common to most crops. The
intended effect of this action is to
provide policy changes to better meet
the needs of the insured, include the
current peanut crop insurance
regulations with the Common Crop
Insurance Policy for ease of use and
consistency of terms, and restrict the
effect of the current peanut crop
insurance regulations to the 1998 and
prior crop years.

EFFECTIVE DATE: July 9, 1998.

FOR FURTHER INFORMATION CONTACT: Gary
Johnson, Insurance Management
Specialist, Research and Development,
Product Development Division, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO 64131,
telephone (816) 926-7730.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
exempt for the purpose of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget (OMB).

Paperwork Reduction Act of 1995

Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C., chapter 35), the
collections of information for this rule
have been approved by the Office of
Management and Budget (OMB) under
control humber 0563-0053 through
October 31, 2000.

Unfunded Mandates Reform Act of
1995

Title 1l of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
Il of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

Executive Order 12612

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant economic impact on a
substantial number of small entities.
New provisions included in this rule
will not impact small entities to a
greater extent than large entities. Under
the current regulations, a producer is
required to complete an application and
acreage report. If the crop is damaged or
destroyed, the producer is required to
give notice of loss and provide the
necessary information to complete a
claim for indemnity.

The producer must also annually
certify to the previous years production
if adequate records are available to
support the certification. The producer
must maintain the production records to
support the certified information for at
least three years. This regulation does
not alter those requirements.

The amount of work required of the
insurance companies delivering and

servicing these policies will not increase
significantly from the amount of work
currently required. No additional
actions are required as a result of this
rule on the part of either the insured or
the insurance companies. This rule does
not have any greater or lesser impact on
the producer. Therefore, this action is
determined to be exempt from the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605), and no Regulatory
Flexibility Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988
on civil justice reform. The provisions
of this rule will not have a retroactive
effect. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action for judicial
review of any determination made by
FCIC may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicative regulations
and improve those that remain in force.

Background

On Thursday, May 1, 1997, FCIC
published a notice of proposed rule
making, in the Federal Register at 62 FR
23685 to add to the Common Crop
Insurance Regulations (7 CFR part 457),
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new section, 7 CFR 457.134, Peanut
Crop Insurance Provisions. The new
provisions will be effective for the 1999
and succeeding crop years. These
provisions will replace and supersede
the current provisions for insuring
peanuts found at 7 CFR part 425 (Peanut
Crop Insurance Regulations). FCIC also
amends 7 CFR part 425 to limit its effect
to the 1998 and prior crop years.

Following publication of the proposed
rule, the public was afforded 30 days to
submit written comments and opinions.
A total of 204 comments were received
from the National Crop Insurance
Peanut Advisory Committee, Peanut
Growers Cooperative Marketing
Association, National Peanut Growers
Group, Agricultural Commodity
Commission for Peanuts, State Peanut
Growers Association, Production Farm
Credit Association, reinsured
companies, and an insurance service
organization. The comments received
and FCIC’s responses are as follows:

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended revising the
definition of ““‘average price per pound”
to delete the words ““and insured,” in
part 1 and delete the words “‘all non-
quota” and “and insured,” in part 2.

Response: FCIC has amended the
definition accordingly.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization expressed concerns with
the definition of “‘good farming
practices,” which makes reference to
“cultural practices generally in use in
the county * * * recognized by the
Cooperative State Research, Education,
and Extension Service as compatible
with agronomic and weather conditions
in the county.” The commenters
questioned whether cultural practices
exist that are not necessarily recognized
(or possibly known) by the Cooperative
State Research, Education, and
Extension Service. The commenters also
indicated that the term “county” in the
definition of “‘good farming practices”
should be changed to “‘area.”

Response: The Cooperative State
Research, Education, and Extension
Service (CSREES) recognizes farming
practices that are considered acceptable
for producing peanuts. If a producer is
following practices currently not
recognized as acceptable by the
CSREES, such recognition can be sought
by interested parties. Although the
cultural practices recognized by the
CSREES may only pertain to specific
areas within a county, the actuarial
documents are on a county basis.
Therefore, no change has been made.

However, the definition of ““good
farming practices’ has been removed
from these Crop Provisions and is now
contained in the Basic Provisions.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended deleting the
second sentence of the definition of
‘““‘green peanuts,” because not all
producers who grow green peanuts
market them exclusively as boiled
peanuts.

Response: FCIC has amended the
definition accordingly.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended deleting
“marketing window” from the
definition of “practical to replant.” The
commenters indicated that peanuts are
unlike other crops, such as processor
and fresh market crops, where the
producer only has a certain amount of
time to market the crop. The
commenters stated that the ability to
contract peanuts with a sheller
guarantees a market for the crop.

Response: The concept of a
“marketing window” is most applicable
to processor and fresh market crops, and
FCIC recognizes that peanuts are unlike
these crops. However, § 508(j)(4) of the
Federal Crop Insurance Act mandates
that marketing windows be considered
in determining whether it is feasible to
require replanting during a crop year.
The definition of “practical to replant”
has been moved to the Basic Provisions.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended adding a
definition for *‘farm yield,” rewrite the
term “farm yield,” or perhaps change to
“yield established by the actuarial
table” in the definition of *“production
guarantee.” Commenters indicated that
since peanuts are based on a producer
listing, and not the producer’s actual
production history (APH), the term
“production guarantee” is
inappropriate. A producer’s
classification (guarantee) is determined
by combining history from all farms in
which he has grown peanuts in the
county.

Response: FCIC has revised the
definition of “production guarantee” to
read “* * *yield per acre contained in
the actuarial documents or the approved
yield * * *»

Comment: An insurance service
organization recommended deleting
from the definition of ‘““quota peanuts,”
the phrase, “‘marketed for domestic
edible use, seed, or other related uses.”
Under the current peanut policy,

peanuts that are not eligible to be
marketed for domestic edible use or
seed could be valued as quota. For
example: if peanuts grade segregation
111, the remaining production from the
farm serial number (FSN) is not
sufficient to satisfy the quota, and the
producer signs a waiver, the peanuts
will be subject to a quality adjustment
against the support price. However,
those peanuts would not meet the
definition of “‘quota peanuts” in the
proposed rule.

Response: FCIC has amended the
definition for ““quota peanuts”
accordingly.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended that the
definition of “replanting” be modified
to include a requirement that replanted
peanuts be planted in rows wide enough
apart to permit cultivation and harvest
in the same manner as the initially
planted peanuts. Commenters indicated
that broadcast or drilled peanuts are not
acceptable methods of planting (or
replanting) because such methods do
not permit mechanical cultivation or
allow digging the crop.

Response: Section 12(b) of these Crop
Provisions clearly states the
consequences of improperly replanting
the crop. If the peanuts are replanted
using a practice that is uninsurable as
an original planting, the liability for the
unit will be reduced by the amount of
the replanting payment, with no
reduction in the premium owed.
Further, section 14(e)(1)(v), has been
revised to specify that any production
from the improperly replanted acreage
will count against the remaining
liability for the unit.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended revision in
the proposed definition of ““value per
pound’ because the definition is
incomplete and somewhat vague.

Response: FCIC has revised the
definition for clarification.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended the current
unit structure remain based on the FSN
unit. Commenters suggested that more
optional units will increase the loss
ratio. It will be necessary to add
procedures to show how to split the
quota of one FSN between separate
basic units by share and to show what
verifiable records are required to
support optional units and how those
records must be maintained because the
APH program is not applicable for
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peanuts. Also, the commenters
indicated that if a producer commingles
production now, the company
apportions the production between the
units, whereas under the proposed rule,
the insured will lose units with
commingled production at loss time.

Response: FCIC understands the
complexity of the substantive change
toward converting units by FSN to a
basic unit by share and optional unit by
FSN. The procedure to split the quota
for basic units should be no more
difficult than any other crop permitting
basic units. Further, the producer
receives records when production is
delivered. The delivered production and
records must be maintained separately
or the producer will not qualify for
optional units. Although FCIC and the
reinsured companies may be precluded
from obtaining the producer’s
production records from the Farm
Service Agency, nhothing precludes the
producer from providing such records
as a condition of insurance. FCIC is
charged to maintain an actuarially
sound program and one that is
consistent with provisions of other crop
policies. The premium charged will
reflect any additional risks associated
with basic and optional units.
Therefore, no changes will be
considered until such information is
provided.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended that section
3(c) be revised to incorporate the
current producer listing process for
peanuts, and remove any references to
“annual production reports” and
“establish an approved yield.” It was
also suggested that section 3(c) be
deleted.

Response: Section 3(c) only requires
an annual production report when
stated in the Special Provisions. The
current method of establishing yields
will continue in these Crop Provisions.
However, the peanut price support
program could be discontinued or
modified and in such an event, an
alternative method for establishing
production guarantees may be needed.
Therefore, no change has been made.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended the contract
change date be revised in section 4 from
November 30 to October 31 because of
the short time frame between the
contract change date and sales closing
date. The commenters indicated that
with the changing of sales closing dates,
actuarial documents are needed earlier
to allow sales agents time to make

quotes and proposals to producers and
lenders, especially since more
producers are making loan applications
before the end of the year. Also, the
November 30 contract change date does
not allow adequate time for companies
to determine changes, develop training
materials, train agents, advise carryover
insureds of changes and sell to potential
insureds.

Response: November 30 has always
been the contract change date for all
counties that do not have an April 15
cancellation date under the present
peanut provisions. The proposed rule
simply changed the contract change
date from December 31 to November 30
for all remaining counties to maintain
the same time period between the
contract change date and the revised
cancellation dates and to achieve
consistency with other annual crop
insurance policies. This time frame has
proven to be adequate to allow the
necessary preparation for the sale of
these policies. Therefore, no change has
been made.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended the
cancellation and termination date for
Virginia to be changed to March 15.
Commenters indicated that these dates
were originally April 15 and not
February 28.

Response: FCIC has revised the
cancellation and termination date for
Virginia accordingly.

Comment: An insurance service
organization stated that the current
peanut policy establishes units by FSN,
so reporting the effective marketing
quota by FSN on the acreage report
made sense. The proposed rule changes
unit structure, but it does not address
the resulting complications of the unit
requirement for reporting acreage in the
new peanut Crop Provisions.

Response: In addition to the
requirements of section 6 of the Basic
Provisions, the insured is required to
report the effective marketing quota, if
any, that is applicable to each unit for
the current crop year. This would
include all basic and optional units.
FCIC has revised the provision to
require the reporting of the effective
poundage marketing quota for each
basic and optional unit.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended section 7(e)
be revised to read ‘“multiplying the
result of section 7(d) by your share at
the time coverage begins.” The
commenters indicated that this will be
consistent with section 7 of the Basic

Provisions and clarifies when premium
is earned. Also, the commenters
recommended that a new section 7(f) be
added to read as follows: “multiplying
the result of section 7(e) times any
premium adjustment percentage that
may apply.” This is needed for those
policies that continue to qualify for a
premium discount or qualify for the hail
and fire exclusion reduction.

Response: FCIC has amended the
provisions accordingly.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended changing
the word “harvested’ to “planted” in
section 8(b) so that it reflects the
planted peanuts with the intent of
harvesting farmers’ stock peanuts. The
commenters also recommended that
section 8(d)(1) be amended to state that
if a crop is harvested for use as green
peanuts, such peanuts are insured and
premium is earned and due. If the intent
is to harvest green peanuts, then the
acreage should not be insurable.
Insurable acreage must be established at
the time coverage attaches (when
planted), not at harvest.

Response: Section 8(b) already
requires that the peanuts be planted as
farmers’ stock peanuts. Therefore, no
change has been made. FCIC agrees with
the recommendation to amend section
8(d)(1) to only exclude coverage for
peanuts planted for the purpose of
harvesting as green peanuts.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended that section
9(b)(1) be rewritten as follows: “On
which peanuts are grown using no-till
or minimum tillage farming methods,
unless a written agreement allows
otherwise or as provided on the Special
Provisions.” The commenters indicated
that the reference to the Special
Provisions will allow for adding a
statement if needed, making written
agreements for these practices
unnecessary. This would reduce
paperwork caused by having to request
a written agreement for each individual
case. The commenter also suggested that
section 9(b)(2) be deleted. The
commenters stated that there are no
rotation requirements for peanuts. If
requirements are established in the
future, the requirements could be added
either to the Special Provisions or by
endorsement.

Response: FCIC has amended section
9(b)(1) accordingly. However, there are
peanut types and in different areas of
production where it is essential that
peanuts be rotated with other crops in
order to insure continuous successful
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production. Therefore, no change has
been made in the rotation provision.

Comment: A reinsured company and
an insurance service organization
guestioned the reference to “‘removed
from the field” in section 10(b). The
commenters asked whether coverage
continues after the peanuts are threshed
or harvested but still in the field. The
current provision had the wording
“threshed or removed from the field.”
The commenters suggested only the
words, ‘“‘threshed or harvested” be
referenced and the words, “‘removed
from the field”” be deleted.

Response: Peanuts may be left in the
field for a short period time after
combining or threshing for the purpose
of drying. These Crop Provisions
provide coverage on such peanuts until
they are removed from the field for
shelling, storing, and processing.
Therefore, no change has been made.

Comment: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended that FCIC:
(1) keep the current minimum
requirement of 10 acres or 10 percent of
the unit to qualify for a replanting
payment by adding that information to
section 12; (2) add the words
“multiplied by the number of acres and
by your insured share” to section
12(a)(2)(i); and (3) delete section
12(a)(2)(iii), thereby making the
replanting payment per acre the lesser
of $80.00 or actual cost multiplied by
the producer’s share. Commenters
indicated that producers incur the same
cost to replant whether quota or non-
guota acreage is being replanted. Since
peanuts must be planted in rows to
allow proper cultivation and harvest
practices, the commenters
recommended that section 12(b), which
requires replanting in rows far enough
apart to cultivate, be deleted.

Response: The increase in the
requirement from the lesser of 10
percent or 10 acres to 20 percent or 20
acres is consistent with other crop
provisions. This revision, coupled with
the change in the amount of replant
payment, simplifies the program and
does not significantly affect the insured.
Previous analyses of replant payments
paid in major peanut producing states
showed that a small amount of peanut
acreage was replanted. FCIC has revised
section 12(a)(2)(i) accordingly. Inclusion
of section 12(a)(2)(iii) is consistent with
other annual crops that have replant
payments, plus it maintains an equitable
payment for replanted acreage. Section
12(b) is necessary to ensure that the
insured properly replants the crop.
Further, this provision is consistent
with other annual crops that have

replanting provisions. Therefore, no
changes have been made.

Comments: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended deleting the
provision addressing combining
optional units in section 14(a)(1).

Response: FCIC is maintaining the
requirement that the producer keep
separate records by unit. If a producer
fails to maintain separate production
records there is no way to authenticate
the reported production to count for
each optional unit. Since production to
count cannot be accurately determined,
the optional units must be combined.
Therefore, no change has been made.

Comments: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommend that the Farm
Service Agency (FSA) procedures that
allow producers to make “‘fall”’ transfers
of their farm quota to another farm or
producer be revised. Commenters also
recommended that sections 14(b)(1), (2),
and (3) should be revised because it
adversely affects acreage reporting and
claims processing.

Response: FCIC cannot require
another agency to revise its provisions.
However, FCIC will share the
commenter’s recommendation regarding
the revision of FSA procedure with
FSA. To assure there is not an
indemnity paid for quota that is later
transferred from one farm to another
farm or another producer, the provisions
must limit the effective poundage
marketing quota for each unit to reflect
such transfers. Therefore, no change has
been made.

Comments: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended that the
peanut quota pounds indemnified by
insurance be removed from the quota
pounds of the FSN at the FSA office.
The commenters indicated that this
recommendation is to prevent insureds
from collecting an insurance indemnity
and then collecting an additional benefit
by selling or transferring those quota
pounds to another farm or producer.

Response: Sections 14(b)(1), (2), and
(3) of these Crop Provisions should
ensure that insureds are not collecting
an insurance indemnity and then
collecting an additional benefit by
selling or transferring their quota
pounds to another farm or producer.
Therefore, no change has been made.
However, FCIC will share this
recommendation with FSA.

Comments: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service

organization states that the calculation
in 14(c) is cumbersome and makes a
difference in how production is counted
against the guarantee. Commenters
indicated that the calculation uses
Segregation Il and Ill production and
that production would be counted
against the non-quota guarantee, but
current procedure counts all production
against quota first. This new calculation
results in a different indemnity payment
than current procedure.

Response: The commenters are correct
that all production does not count
against the quota first. This policy
calculates the value of all production
and subtracts it from the value of the
guota and non-quota peanut guarantees.
If Segregation Il and Il peanut
production are not eligible to be valued
and insured as quota peanut production,
it would be unequitable to count such
production against the quota guarantee.
Therefore, no change has been made.

Comments: An insurance service
organization commented that the
language in section 14(c)(5) suggests
that the peanut crop provision is a
“dollar” policy rather than
“‘guaranteed’” production policy. The
commenter suggested revising the
following: “pounds production to count
subtracted from pounds guaranteed
multiplied by the quota price election
and non-quota price election.”

Response: This policy does not insure
a specific dollar amount. However,
since there are more than one type of
peanuts insured, the value of the
guarantee and production to count for
each type is calculated separately to
ensure that the correct price is applied
to the specific type. Therefore, no
change has been made.

Comments: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization suggest that unharvested
production should not be adjusted for
quality. Commenters indicated that
quality adjustment should be restricted
to mature harvested production.
Comments were made that United States
Department of Agriculture (USDA)
inspectors do not accept unharvested
samples for grading purposes.
Furthermore, it should be made clear
that all appraised production will be
counted as quota as current procedure
requires.

Response: Producers should not be
required to incur the costs associated
with harvest just to receive a quality
adjustment when there is no dispute
that the production has been damaged.
These Crop Provisions are consistent
with other crops that have quality
adjustment provisions. As stated above,
appraised production of non-quota
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peanuts will count against the value of
the quota if there is insufficient quota
peanuts since the total value of all
production to count is subtracted from
the total value of the quota and non-
guota guarantees. Therefore, no change
has been made.

Comments: Three producer groups, a
lending institution, two reinsured
companies, and an insurance service
organization recommended that section
14(d)(2)(iv) be revised to not allow the
insured to defer settlement of a claim
and wait for a later, generally lower,
appraisal, especially on crops that have
a short “shelf life.”

Response: This provision allows
deferment of a claim only if the
insurance provider and the insured do
not agree on the appraisal or if the
insurance provider believes that the
crop needs to be further cared for. The
insured must continue to care for the
entire crop. If the insured does not
provide sufficient care for the crop, the
original appraisal will be used.
Therefore, no change has been made.

Comments: An insurance service
organization and a reinsured company
suggest that the requirement for a
written agreement to be renewed each
year should be removed in section
15(d). Terms of the agreement should be
stated in the agreement to fit the
particular situation for the policy, or if
no substantive changes occur from one
year to the next, allow the written
agreement to be continuous.

Response: Written agreements are
intended to supplement policy terms or
permit insurance in unusual situations
that require modification of the
otherwise standard insurance
provisions. If the condition creating
need for a written agreement continues
from year to year, it should be
incorporated into the policy or the
Special Provisions. FCIC has moved the
written agreement provisions to the
Basic Provisions but no change has been
made.

Comments: Four producer groups, a
lending institution, and two reinsured
companies ask: (1) whether the Late
Planting Agreement Option is still
available; and (2) why late and
prevented planting language provisions
were not included as they have been in
other crops.

Response: The Late Planting
Agreement Option is no longer
available. The late and prevented
planting provisions in the Basic
Provisions will apply.

In addition to the changes indicated
above, FCIC has made the following
changes:

1. Section 1. Definitions—Deleted the
definitions of “‘days”, “final planting

date,” “FSA,” ““good farming practices,
“interplanted,” “irrigated practice,”
“practical to replant,” “replanting,”
“timely planted,” “USDA,” and
“written agreement’ since their
definitions have been moved to the
Basic Provisions. Revised the definition
of “planted acreage” to remove those
provisions that have been moved to the
Basic Provisions and added the
definition of “approved yield” for
clarification. Deleted the definition of
“harvest” because language was added
in section 10(c) of these crop provisions
and section 11 of the Basic Provisions
to mark the end of the insurance period
for peanuts.

2. Section 2—Delete those provisions
that have been moved to the Basic
Provisions.

3. Section 14—Added a note to inform
policyholders with the Catastrophic
Risk Protection level of coverage on the
limitation of multiple benefits for the
same crop loss.

List of Subjects in 7 CFR Parts 425 and
457

Crop insurance, Peanuts, Reporting
and record keeping requirements.

Final Rule

Accordingly, for the reasons set forth
in the preamble, the Federal Crop
Insurance Corporation hereby amends 7
CFR parts 425 and 457, as follows:

PART 425—PEANUT CROP
INSURANCE REGULATIONS FOR THE
1993 THROUGH 1998 CROP YEARS

1. The authority citation for 7 CFR
part 425 is revised to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

2. The part heading is revised to read
as set forth above.

3. Subpart heading “‘Subpart—
Regulations for the 1993 and
Succeeding Crop Years” is removed.

4. Section 425.7 is amended by
revising the introductory text of
paragraph (d) to read as follows:

8425.7 The application and policy.

* * * * *

(d) The application for the 1993 and
succeeding crop years is found at
subpart D of part 400-General
Administrative Regulations (7 CFR
400.37, 400.38). The provisions of the
Peanut Insurance Policy for the 1993
through 1998 crop years are as follows:

* * * * *

PART 457—COMMON CROP
INSURANCE REGULATIONS;
REGULATIONS FOR THE 1998 AND
SUBSEQUENT CONTRACT YEARS

5. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p)

6. Section 457.134 is added to read as
follows:

§457.134 Peanut crop insurance
provisions.

The Peanut Crop Insurance Provisions
for the 1999 and succeeding crop years
are as follows:

FCIC policies:
United States Department of Agriculture

Federal Crop Insurance Corporation
Reinsured policies:

(Appropriate title for insurance provider)
Both FCIC and reinsured policies:

Peanut Crop Insurance Provisions

If a conflict exists among the policy
provisions, the order of priority is as follows:
(1) the Catastrophic Risk Protection
Endorsement, if applicable; (2) the Special
Provisions; (3) these Crop Provisions; and (4)
the Basic Provisions, with (1) controlling (2),
etc.

1. Definitions.

Approved yield. The yield calculated in
accordance with 7 CFR part 400, subpart G,
if required by section 3(c) of these provisions.

Average price per pound:

(1) The average CCC support price per
pound, by type, for Segregation | peanuts and
Segregation Il and 11l peanuts eligible to be
valued as quota peanuts; or

(2) The highest non-quota price election
contained in the Special Provisions for all
Segregation I, I, and Il peanuts not eligible
to be valued as quota peanuts.

Average support price per pound. The
average price per pound for each type of
guota peanuts announced by the USDA
under the peanut price support program.

CCC. Commodity Credit Corporation, a
wholly owned government corporation
within USDA.

County. In addition to the definition
contained in the Basic Provisions, ‘“‘county”
also includes any land identified by a FSA
farm serial number for such county but
physically located in another county.

Effective poundage marketing quota. The
number of pounds reported on the acreage
report as eligible for the average support
price per pound (including transfers of quota
peanuts from one farm serial number to
another farm serial number), not to exceed
the Marketing Quota established by FSA for
the farm serial number.

Farmers’ stock peanuts. Peanuts
customarily marketed by producers,
produced in the United States, and which are
not shelled, crushed, cleaned, or otherwise
changed (except for removal of foreign
material, loose shelled kernels, and excess
moisture) from the condition in which
peanuts are harvested.
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Green peanuts. Peanuts that are harvested
and marketed prior to maturity without
drying or removal of moisture either by
natural or artificial means.

Inspection certificate and sales
memorandum. A USDA form that records the
inspection grading results and marketing
record for the net weight of peanuts delivered
to a buyer.

Non-quota peanuts. Peanuts other than
guota peanuts.

Planted acreage. In addition to the
requirement in the definition in the Basic
Provisions, peanuts must initially be planted
in rows wide enough apart to permit
mechanical cultivation. Acreage planted in
any other manner will not be insurable
unless otherwise provided by the Special
Provisions or by written agreement.

Production guarantee (per acre). In
addition to the definition of “‘production
guarantee (per acre)” in the Basic Provisions,
the production guarantee (per acre) is the
number of pounds determined by
multiplying the yield per acre contained in
the actuarial documents or the approved
yield multiplied by the coverage level
percentage you elect.

Quota peanuts. Peanuts that are eligible to
be valued at the average support price per
pound.

Segregation I, I1, or Ill. Grades designated
and defined for peanuts by the Agricultural
Marketing Service of USDA.

Value per pound. A price determined by
USDA as shown on the USDA *“‘Inspection
Certificate and Sales Memorandum’ or other
value accepted by us.

2. Unit Division.

(a) In lieu of the provisions in section 34
of the Basic Provisions that permit optional
unit by section, section equivalent, irrigated
or non-irrigated acreage, each optional unit
must be located in a separate farm identified
by a single FSA Farm Serial Number.

(b) We may reject or modify any FSA
reconstitution for the purpose of the unit
definition, if we determine the reconstitution
was done in whole or in part to defeat the
purpose of the Federal crop insurance
program or to gain a disproportionate
advantage under this policy.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities.

In addition to the requirements of section
3 of the Basic Provisions:

(a) The price elections you choose for the
quota and non-quota peanuts must have the
same percentage relationship to the
maximum price election offered by us for
guota and non-quota peanuts. For example,
if you choose 100 percent of the maximum

CANCELLATION AND TERMINATION

guota peanut price election, you must also
choose 100 percent of the maximum non-
guota election.

(b) The maximum pounds that may be
insured at the quota price election are the
lesser of :

(1) The effective poundage marketing
quota; or

(2) The insured acreage multiplied by the
production guarantee. If the insured acres
multiplied by the production guarantee
exceeds the effective poundage marketing
quota, the difference will be insured at the
non-quota peanut price election.

(c) You may be required to file an annual
production report to us, if required by the
Special Provisions, to establish an approved
yield in lieu of the yield published in the
actuarial documents. If we require you to file
an annual production report, you must do so
in accordance with section 3(c) of the Basic
Provisions.

4. Contract Changes

In accordance with section 4 of the Basic
Provisions, the contract change date is
November 30 preceding the cancellation
date.

5. Cancellation and Termination Dates.

In accordance with section 2 of the Basic
Provisions, the cancellation and termination
dates are:

State and county

Dates

Jackson, Victoria, Golliad, Bee, Live Oak, Mullen, La Salle, and Dimmit Counties, Texas and all Texas Counties lying south

thereof.

El Paso, Hudspeth, Culberson, Reeves, Loving, Winkler, Ector, Upton, Reagan, Sterling, Coke, Tom Green, Concho, McCulloch,
San Saba, Mills, Hamilton, Bosque, Johnson, Tarrant, Wise, Cooke Counties, Texas, and all Texas counties south and east

thereof; and all other states.

New Mexico; Oklahoma; Virginia; and all other Texas counties

January 15

February 28

March 15

6. Report of Acreage.

In addition to the requirements of section
6 of the Basic Provisions, you must report the
effective poundage marketing quota, if any,
that is applicable to each basic and optional
unit for the current crop year.

7. Annual Premium

In lieu of the premium amount
determinations contained in section 7(c) of
the Basic Provisions, the annual premium
will be determined by:

(a) Multiplying the insured effective
poundage marketing quota by the price
election for quota peanuts;

(b) Multiplying the insured pounds of non-
guota peanuts by the price election for non-
quota peanuts;

(c) Totaling the results of section 7(a) and
7(b);

(d) Multiplying the total of section 7(c) by
the applicable premium rate stated in the
actuarial documents;

(e) Multiplying the result of section 7(d) by
your share at the time coverage begins; and

() Multiplying the result of section 7(e) by
any premium adjustment percentages that
may apply.

8. Insured Crop

In accordance with section 8 of the Basic
Provisions, the crop insured will be all the

peanuts in the county for which a premium
rate is provided by the actuarial documents:

(a) In which you have a share;

(b) That are planted for the purpose of
marketing as farmers’ stock peanuts;

(c) That are a type of peanut designated in
the Special Provisions as being insurable;
and

(d) That are not (unless allowed by the
Special Provisions or by written agreement):

(1) Planted for the purpose of harvesting as
green peanuts;

(2) Interplanted with another crop; or

(3) Planted into an established grass or
legume.

9. Insurable Acreage

In addition to the provisions of section 9
of the Basic Provisions:

(a) Any acreage of the insured crop
damaged before the final planting date, to the
extent that the majority of producers in the
area would normally not further care for the
crop, must be replanted unless we agree that
replanting is not practical.

(b) We will not insure any acreage:

(1) On which peanuts are grown using no-
till or minimum tillage farming methods
unless allowed by the Special Provisions or
written agreement; or

(2) Which does not meet the rotation
requirements, if any, contained in the Special
Provisions.

10. Insurance Period

In accordance with the provisions of
section 11 of the Basic Provisions, the
calendar date for the end of the insurance
period is the date immediately following
planting as follows:

(a) November 30 in all states except New
Mexico, Oklahoma, and Texas; and

(b) December 31 in New Mexico,
Oklahoma, and Texas.

(c) ““Removal of peanuts from the field”
replaces “harvest’ as an event marking the
end of the insurance period in section 11 of
the Basic Provisions.

11. Causes of Loss

In accordance with the provisions of
section 12 of the Basic Provisions, insurance
is provided only against the following causes
of loss that occur during the insurance
period:

(a) Adverse weather conditions;

(b) Fire;

(c) Insects, but not damage due to
insufficient or improper application of pest
control measures;

(d) Plant disease, but not damage due to
insufficient or improper application of
disease control measures;
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(e) Wildlife;

(f) Earthquake;

(9) Volcanic eruption; or

(h) Failure of the irrigation water supply,
if due to a cause of loss contained in section
11(a) through (g) that occurs during the
insurance period.

12. Replanting Payments

(a) In accordance with section 13 of the
Basic Provisions:

(1) A replanting payment is allowed if the
crop is damaged by an insurable cause of loss
to the extent that the remaining stand will
not produce at least 90 percent of the
production guarantee for the acreage and it
is practical to replant.

(2) The maximum amount of the replanting
payment for the unit will be the lesser of :

(i) Eighty dollars ($80.00) per acre
multiplied by the number of acres replanted
and multiplied by your insured share;

(ii) The actual cost of replanting per acre
multiplied by the number of acres replanted
and multiplied by your insured share; or

(iii) Twenty percent (20%) of the
production guarantee multiplied by your
quota price election, multiplied by the
number of acres replanted, and multiplied by
your insured share.

(b) When peanuts are replanted using a
practice that is uninsurable as an original
planting, the liability for the unit will be
reduced by the amount of the replanting
payment. The premium amount will not be
reduced.

13. Duties In The Event of Damage or Loss

In accordance with the requirements of
section 14 of the Basic Provisions, the
representative samples of the unharvested
crop that we may require must be at least 10
feet wide and extend the entire length of each
field in the unit. If you intend to put the
acreage to another use or not harvest the
crop, the samples must not be harvested or
destroyed until our inspection.

14. Settlement of Claim

(a) We will determine your loss on a unit
basis. In the event you are unable to provide
separate acceptable production records:

(1) For any optional units, we will combine
all optional units for which such production
records were not provided; and

(2) For any basic units, we will allocate any
commingled production to such units in
proportion to our liability on the harvested
acreage for the units.

(b) When settling your claim, the effective
poundage marketing quota, if any, for each
unit will be limited to the lesser of:

(1) The amount of the effective poundage
marketing quota reported on the acreage
report;

(2) The amount of the FSA effective
poundage marketing quota; or

(3) The amount determined at the final
settlement of your claim.

(c) In the event of loss or damage covered
by this policy, we will settle your claim by:

(1) Multiplying the insured acreage for the
unit by the production guarantee per acre, by
type if applicable;

(2) Subtracting the insured effective
poundage marketing quota from the result of
section 14(c)(1) to determine the amount of
insured non-quota peanuts;

(3) Multiplying the insured effective
poundage marketing quota and the result of

section 14(c)(2) by the respective price
election by type, if applicable, for quota and
non-quota peanuts, respectively;

(4) Totaling the results of section 14(c)(3)
(This amount will be the same as (3) if there
is only one type);

(5) Multiply the production to count for
guota and non-quota peanuts (see section
14(d)), for each type if applicable, by the
respective price elections;

(6) Totaling the results of section 14(c)(5)
(This amount will be the same as (5) if there
is only one type);

(7) Subtracting the result of section 14(c)(6)
from section 14(c)(4); and

(8) Multiplying the result in section
14(b)(7) and section 14(b)(8) by your share.

For example:

You have 100 percent share in 25 acres of
Valencia peanuts in the unit, with a 2000
pounds per acre guarantee, an effective
poundage marketing quota of 40,000 pounds,
and a price election of $0.34 per pound for
quota and $0.15 per pounds for non-quota.
You are able to harvest 43,000 pounds in
which 40,000 pounds are quota segregation |
and 3,000 pounds are non-quota segregation
Il and 111 due to quality adjustment. Your
indemnity would be calculated as follows:

(1) 25 acres x 2,000 pounds per acre =
50,000 pounds guarantee;

(2) 50,000 pounds guarantee —40,000
pounds of effective marketing quota = 10,000
pounds of non-quota guarantee;

(3) 40,000 pounds x $.34 price election for
quota = $13,600.00 value of guarantee; 10,000
pounds x $.15 price election for non-quota =
$1,500.00 value of guarantee;

(4) $13,600.00 + $1,500.00 = $15,100.00
total of value of guarantee;

(5) 40,000 pounds of quota production to
count x .34 = $13,600.00 quota value of
production to count;

3,000 pounds of non-quota production to
count x .15 = $450.00 non-quota value of
production to count;

(6) $13,600.00 + $450.00 = $14,050.00 total
value of production to count;

(8) $15,100.00 total value guarantee
—$14,050.00 total value of production to
count = $1,050.00 loss; and

(9) $1,050.00 value of loss x 100 percent =
$1,050.00 indemnity payment.

(d) The total production to count (in
pounds) from all insurable acreage on the
unit will include all appraised and harvested
production.

(e) All appraised production will include:

(1) Not less than the production guarantee
for acreage:

(i) That is abandoned;

(ii) Put to another use without our consent;

(iii) Damaged solely by uninsured causes;
or

(iv) For which you fail to provide
production records that are acceptable to us;
or

(v) Not replanted as required by this
policy.

(2) Production lost due to uninsured
causes;

(3) Unharvested production (mature
unharvested production may be adjusted for
quality deficiencies and excess moisture in
accordance with section 14(f)); and

(4) Potential production on insured acreage
that you intend to put to another use or

abandon, if you and we agree on the
appraised amount of production. Upon such
agreement, the insurance period for that
acreage will end when you put the acreage
to another use or abandon the crop. If
agreement on the appraised amount of
production is not reached:

(i) If you do not elect to continue to care
for the crop, we may give you consent to put
the acreage to another use if you agree to
leave intact, and provide sufficient care for,
representative samples of the crop in
locations acceptable to us (The amount of
production to count for such acreage will be
based on the harvested production or
appraisals from the samples at the time
harvest should have occurred. If you do not
leave the required samples intact, or fail to
provide sufficient care for the samples, our
appraisal made prior to giving you consent to
put the acreage to another use will be used
to determine the amount of production to
count); or

(i) If you elect to continue to care for the
crop, the amount of production to count for
the acreage will be the harvested production,
or our reappraisal if additional damage
occurs and the crop is not harvested; and

(5) All harvested production from the
insurable acreage.

(f) Mature peanut production that is
damaged by insurable causes and for which
the value per pound is less than the average
support price per pound for the type will be
adjusted by:

(1) Dividing the value per pound for the
insured type of peanuts by the applicable
average price per pound; and

(2) Multiplying this result by the number
of pounds of such production.

(9) To enable us to determine the net
weight and quality of production of any
peanuts for which an “Inspection Certificate
and Sales Memorandum’’ has not been
issued, we must be given the opportunity to
have such peanuts inspected and graded
before you dispose of them. If you dispose of
any production without giving us the
opportunity to have the peanuts inspected
and graded, the gross weight of such
production will be used in determining total
production to count unless you submit a
marketing record satisfactory to us which
clearly shows the net weight and quality of
such peanuts.

(Note: In accordance with the Federal Crop
Insurance Act, in the event of a crop loss,
policyholders with the Catastrophic Risk
Protection level of coverage must elect to
either receive benefits under these Crop
Provisions or if applicable, the Commodity
Credit Corporation Quota Loan Pool
Regulations.)

Signed in Washington, D.C., on June 3,
1998.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 98-15302 Filed 6-8-98; 8:45 am]
BILLING CODE 3410-08-P
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DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 457

Grape Crop Provisions; Correction

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to the final regulation which
was published in the Federal Register
on Monday, June 23, 1997 (62 FR
33737-33744). The regulation pertains
to the Grape Crop Provisions.

EFFECTIVE DATE: June 23, 1997.

FOR FURTHER INFORMATION CONTACT: John
Meyer, Insurance Management
Specialist, Research and Development,
Product Development Division, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO 64131,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:
Background

The final regulation that is the subject
of this correction was intended to
provide policy changes to better meet
the needs of the insured and include the
current Grape Crop Insurance
Provisions with the Common Crop
Insurance Policy for ease of use and
consistency of terms.

Need for Correction

As published, the final regulation
contains an error which may prove to be
misleading and needs to be corrected to
reflect the correct spelling of the word
*“volcanic’.

List of Subjects in 7 CFR Part 457

Crop insurance, Grape crop
provisions.

Accordingly, 7 CFR part 457 is
corrected by making the following
correcting amendment:

PART 457—COMMON CROP
INSURANCE REGULATIONS;
REGULATIONS FOR THE 1994 AND
SUBSEQUENT CONTRACT YEARS

1. The authority citation for part 457
continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).
§457.138 [Corrected]

2. In §457.138, paragraph 10(a)(7) is
corrected to read as follows: “Volcanic
eruption; or”.

Signed in Washington D.C. on June 1,
1998.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 98-15303 Filed 6—-8-98; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-14-AD; Amendment
39-10568; AD 98-12-12]

RIN 2120-AA64

Airworthiness Directives; Allison
Engine Company Model AE 3007A
Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Allison Engine Company
Model AE 3007A turbofan engines. This
action requires reprogramming the Full
Authority Digital Engine Control
(FADEC) to the latest, improved
software version. This amendment is
prompted by reports of inflight engine
shutdowns due to inadequate fault
accommodation logic. The actions
specified in this AD are intended to
prevent inflight engine shutdowns due
to inadequate fault accommodation
logic.

DATES: Effective June 24, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 24,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
August 10, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—ANE—
14-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: “‘9-ad-
engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.

The service information referenced in
this AD may be obtained from Allison
Engine Company, P.O. Box 420, Speed
Code U-15, Indianapolis, IN 46206—
0420; telephone (317) 230-6674. This

information may be examined at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA,; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Kyri
Zaroyiannis, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Avenue, Des Plaines, IL
60018; telephone (847) 294-7836, fax
(847) 294-7834.

SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration (FAA)
has received reports of 5 inflight engine
shutdowns on Allison Engine Company
AE 3007 series turbofan engines due to
inadequate fault accommodation logic.
The current version of software has an
error which leads to large fan speed
transients during Main Metering Valve
(MMV) fault accommodation of an in
range failure. Also, the current version
of software does not include
modifications to the fault
accommodation logic for an ITT sensor
fault, to prevent a single failure in the
ITT indication system from causing an
in flight shutdown. This condition, if
not corrected, may result in inflight
engine shutdowns due to inadequate
fault accommodation logic.

The FAA has reviewed and approved
the technical contents of Allison Engine
Company Alert Service Bulletin (ASB)
No. AE 3007A-A-73-014, Revision 3,
dated May 21, 1998, that describes
procedures for reprogramming the
FADEC software to the latest, improved
version VI.2 [Allison Software Part
Number 23068660; Allison FADEC
assembly (with Software V1.2 installed)
Part Number 23068661].

Since an unsafe condition has been
identified that is likely to exist or
develop on other engines of the same
type design, this AD is being issued to
prevent inflight engine shutdowns. This
AD requires, at 200 flight hours after the
effective date of this AD, reprogramming
the FADEC software to the latest,
improved version VI.2. The
requirements of paragraph (b) of this AD
have been coordinated with the Atlanta
Aircraft Certification Office. The actions
are required to be accomplished in
accordance with the SB described
previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.
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Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—ANE-14-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does

not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-12-12 Allison Engine Company:
Amendment 39-10568. Docket 98—ANE—
14-AD.

Applicability: Allison Engine Company
Model AE 3007A turbofan engines, installed
on but not limited to Embraer EMB-145
series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the

preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (c)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inflight engine shutdowns due
to inadequate fault accommodation logic,
accomplish the following:

(a) Within 200 flight hours after the
effective date of this AD, reprogram the
FADEC software to version VI.2, [Allison
Software Part Number 23068660; Allison
FADEC assembly (with Software VI.2
installed) Part Number 23068661] in
accordance with the Accomplishment
Instructions of Allison Engine Company
Alert Service Bulletin (ASB) No. AE 3007A-
A-73-014, Revision 3, dated May 21, 1998.

(b) After completing the requirements of
paragraph (a) of this AD, and then prior to
further flight, revise the FAA-approved
Airplane Flight Manual by incorporating
Embraer Flight Manual AFM-145/1153,
Revision 14, dated May 7, 1998.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Chicago
Aircraft Certification Office. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Chicago Aircraft Certification
Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Chicago
Aircraft Certification Office.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(e) The actions required by this AD shall
be done in accordance with the following
Allison Engine Company SB:

Document No.

Revision | Pages Date

AE BO0TA—A=TI-0L4 ..o e e e 3

1-6 | May 21, 1998.

Total pages: 6.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Allison Engine Company, P.O. Box 420,

Speed Code U-15, Indianapolis, IN 46206—
0420; telephone (317) 230-6674. Copies may
be inspected at the FAA, New England
Region, Office of the Regional Counsel, 12
New England Executive Park, Burlington,
MA; or at the Office of the Federal Register,

800 North Capitol Street, NW., suite 700,
Washington, DC.

(f) This amendment becomes effective on
June 24, 1998.
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Issued in Burlington, Massachusetts, on
May 29, 1998.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 98-15088 Filed 6-8—98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-ANE-05; Amendment 39—
10563; AD 98-12-07]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney JT8D Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Pratt & Whitney JT8D
series engines, that currently requires a
determination of the utilization rate and
coating type of the 7th, 8th, 9th, 10th,
11th, and 12th stage high pressure
compressor (HPC) disks, and removal,
inspection for corrosion, and recoating
of those HPC disks based on utilization
rate. This amendment shortens the
inspection interval for certain low
utilization disks. This amendment is
prompted by reports of an additional
uncontained 9th stage HPC disk failure
due to corrosion pitting. The actions
specified by this AD are intended to
prevent fracture of the HPC disks, which
can result in uncontained release of
engine fragments, inflight engine
shutdown, and airframe damage.

DATES: Effective August 10, 1998.

The incorporation by reference of
Pratt & Whitney Alert Service Bulletin
No. 6038, Revision 5, dated August 17,
1994, as listed in the regulations, was
approved previously by the Director of
the Federal Register as of November 28,
1994 (59 FR 49175, September 27,
1994).

ADDRESSES: The service information
referenced in this AD may be obtained
from Pratt & Whitney, 400 Main St., East
Hartford, CT 06108; telephone (860)
565-6600, fax (860) 565—4503. This
information may be examined at the
Federal Aviation Administration (FAA),
New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA 01803-
5299; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Christopher Spinney, Aerospace
Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7175, fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding airworthiness directive
(AD) 94-20-01, Amendment 39-9020
(59 FR 49175, September 27, 1994),
applicable to Pratt & Whitney (PW)
JT8D-1, -1A, -1B, -7, -7A, -7B, -9,
—9A, -11, -15, -15A, -17, -17A, -17R,
and —17AR turbofan engines was
published in the Federal Register on
September 17, 1997 (62 FR 48800). That
action proposed the same record search
and inspection program but on a more
conservative inspection schedule, and
that low utilization disks, regardless of
the disk coating, would have to be
inspected at an interval of 7 years since
new, replate, or corrosion (YRSNRC) in
accordance with the engine manual.
Currently, the inspection interval for
low utilization disks is based on the
disk coating and the maximum
inspection interval ranges from 9 to 11
YRSNRC depending on the part number
and the type of coating. The high
utilization disk inspection interval
remained unchanged.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Four commenters, comprising of 3
operators and the manufacturer, state
that the proposed superseding rule
should be withdrawn, based on the
manufacturer’s risk analysis, the lack of
a defined unsafe condition, the lack of
technical substantiation of the rule, and
the belief that the current management
plan is adequate to address the HPC
disk corrosion issue. The FAA does not
concur. The National Transportation
Safety Board (NTSB) has determined
from their investigation of the December
1995 accident that the most probable
cause of the HPC disk failure was a
fatigue crack which originated at a
corrosion pit. The failed disk was last
stripped of its protective coating and
replated 8 years prior to the failure. The
current AD and management plan
requires reinspection of the disk at 10
year intervals. Therefore, the unsafe
condition has been identified as the
failure of a low utilization HPC disk
prior to its currently mandated
inspection interval. Risk analysis is
used to develop a management plan to
lower the probability of future events

from occurring and cannot preclude a
future event from occurring. The FAA
establishes its confidence in the
manufacturer’s risk assessment by
thoroughly reviewing the assumptions
and modeling involved in developing
the risk values. Although the FAA
concurs that the manufacturer’s risk
assessment produces risk values that fall
within typically acceptable limits, the
FAA concludes that a more conservative
corrective action is necessary. The
acceptable risk limits are meant to be
limits, and not typical values for
allowable future risk. Establishing 7
years as the maximum inspection
interval provides lowered risk without
an onerous effect on the inspection and
removal schedule, and, therefore,
represents a desirable tradeoff.
Furthermore, the reduced interval
captures the concern of allowing a
maximum inspection 25% in excess (10
years) of the recently-observed failure (8
years). While studies have determined
that low utilization engines are more
susceptible to corrosion because of the
longer intervals between engine
overhauls and the increased time spent
stationary, subject to condensation, the
FAA has determined that the statistical
modeling of the onset and growth of a
corrosion pit does not provide the level
of confidence for the FAA to accept a
longer interval. Therefore, the 7 year
inspection interval was determined by
the circumstances of the December 1995
accident. The disk failed 8 years after
replating, therefore in order to lower the
risk of a similar event 7 years was
chosen as the maximum inspection
interval. This provides an adequate
margin of safety against an incident
occurring 8 years after replating.

Three commenters state that the
economic analysis is inadequate, as the
costs don’t take into account required
early shop visits, costs associated with
aircraft down time, and industry’s
inability to perform engine overhauls
due to shortages of engine parts. The
FAA does not concur as these costs do
not directly stem from the AD’s required
actions. This AD does not require any
additional action over and above the
original AD; however, the FAA has
chosen to adopt the original economic
analysis for inclusion in this revision.
The indirect costs associated with
performing the maintenance actions
required by this AD are not directly
related to this proposed rule, and,
therefore, are not addressed in the
economic analysis for this rule. A full
cost analysis for each AD, including
such indirect costs, is not necessary
since the FAA has already performed a
cost benefit analysis when adopting the
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part 33, airworthiness requirements to
which these engines were originally
certificated. A finding that an AD is
warranted means that the original
design no longer achieves the level of
safety specified by those airworthiness
requirements, and that other required
actions are necessary, as in this case,
stripping, corrosion inspecting and
recoating or removing HPC disks.
Because the original level of safety was
already determined to be cost beneficial,
these additional requirements needed to
return the engine to that level of safety
do not add any additional regulatory
burden, and, therefore, a full cost
analysis would be redundant and
unnecessary.

Two commenters state that the years
since last inspection (YRSLI) criteria has
been removed from the AD. The FAA
concurs with the following exception.
The years since last corrosion
inspection was in the original AD as a
one-time relief to operators who may
have recently installed a disk and had
not replated, but had performed a
corrosion inspection. It was intended as
a one-time only category for a disk and
is not intended for repetitive
inspections. The FAA concludes,
however, that the original intent of
YRSLI should remain intact and will
change the compliance accordingly, but
has reduced in this final rule the
compliance interval of YRSLI by 3 years
to be consistent with the 3 year
compliance interval reduction for years
since new, replated, or corrosion
inspected (YRSNRC).

One commenter states that the mixed
utilization disks category has been
removed from the AD, as high
utilization disks that become low
utilization disks in the current AD
receive a 40% time credit for the years
they are operated as high utilization
disks. The FAA concurs and has added
to this final rule the time credit for disks
that are operated as high utilization
disks and then become low utilization
disks. Low utilization disks that become
high utilization disks must remain in
the low utilization category until
replated, and thus receive no time credit
for time spent as a high utilization disk.

One commenter states that engines
will require immediate removal upon
publication of the AD. The FAA does
not concur. The FAA has considered the
impact on industry from immediate
removals of engines upon publication of
the AD. Since this superseding AD
contains the requirements of the current
AD, only engines that are not currently
in compliance with AD 94-20-01
should require immediate removal upon
publication of this AD. Engines that fall
outside of the new reinspection interval

are given a reasonable drawdown period
before compliance is required.
Operators finding that immediate
removal of engines is required may
apply for relief through the procedures
contained in the AD allowing for
approval of an alternate method of
compliance or an adjustment to the
compliance time.

One commenter states that they will
follow the FAA-approved data
contained in the PW Centralized and
Coordinated Telecommunications
Utility System (CACTUS) wire dated
January 1, 1997. The FAA does not
concur. Operators are reminded that
PW’s CACTUS wire is not FAA-
approved data. It is simply PW’s method
of communicating their
recommendations to their operators.
Further, FAA approval of maintenance
plans does not constitute approval of an
alternate method of complying with
actions required by an AD. The
exclusive procedure for seeking
approval of an alternate method of
compliance is provided in the AD.

One commenter requests that
previous alternative methods of
compliance (AMOCs) should be
applicable to this AD. The FAA concurs
in part. The AMOC:s to this AD are not
intended to be different from the AD
which it is superseding; however, the
intervals for compliance are being
adjusted by this AD. Therefore,
approved AMOCs to AD 94-20-01 are
approved for this AD, but adjustments
to compliance times which were
approved for 94-20-01 are not approved
for this AD.

One commenter requests clarification
of partial year calculations. The FAA
concurs in part. The FAA agrees that a
partial year calculation of utilization
rate is acceptable if a disk enters service
at a time other than an operator’s
calculation interval. However, the FAA
does not concur that a note is necessary
in the AD to clarify this as it would
unduly add to the complexity of the AD
and that individual questions of this
nature can best be handled on an
individual basis.

Five commenters concur with the rule
as proposed.

New part numbers compressor disks
have been introduced by PW and
approved for use by the FAA. However,
these disks also require a corrosion
inspection for all of the same reasons
stated in the NPRM and this AD. Not
adding the additional part numbers to
the NPRM was an unintentional
oversight. Since the introduction of the
new part numbers was only introduced
last year, no drawdown interval is
specified or required. The addition of
paragraph (d)(5) in the final rule poses

no undo burden on operators and meets
the intent of the NPRM.

In addition, the FAA has clarified the
phrasing in the compliance section of
this AD to better explain the
requirements for corrosion inspections.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

There are approximately 11,119
engines of the affected design in the
worldwide fleet. The FAA estimated
that 6,815 engines installed on aircraft
of U.S. registry were affected by AD 94—
20-01, and 2 work hours would be
necessary to determine the utilization
rate and type of surface treatment. Based
on domestic fleetwide data, the FAA
estimated that approximately 8.7% or
593 engines were considered to have
low utilization rates. Approximately 8.6
work hours would be required to
remove these engines from the aircraft,
500 work hours to tear down, deblade,
and to reassemble the engine, and 8.6
work hours to reinstall the reassembled
engines. For the purposes of this cost
analysis only, the FAA has
conservatively estimated that 69% of
the removed low utilization engines
would require replacing the disks
inspected. The FAA assumed that 3
disks per engine may require
replacement, and the cost of a new disk
would be approximately $7,000. The
average labor rate is $60 per work hour.
Based on these figures, the total cost
impact of AD 94-20-01 on U.S.
operators was estimated to be
$14,279,542. The cost increase between
AD 94-20-01 and this superseding AD
is based on the increased inspections of
some low utilization disks. The FAA
estimates 31% of the low utilization
disks require an additional inspection.
The cost of these additional inspections
is estimated to be $4,426,658.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
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Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air Transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9029 (59 FR
49175, September 27, 1994) and by
adding a new airworthiness directive,
Amendment 39-10563, to read as
follows:

98-12-07 Pratt & Whitney: Amendment 39—
10563. Docket 97-ANE-05. Supersedes
AD 94-20-01, Amendment 39-9029.

Applicability: Pratt & Whitney (PW) JT8D—
1,-1A, -1B, -7, -7A, -7B, -9, -9A, —-11, -15,
—15A, =17, -17A, -17R, and —17AR turbofan
engines installed on but not limited to Boeing
737 and 727 series, and McDonnell Douglas
DC-9 series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (j)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fracture of the high pressure
compressor (HPC) disks, which can result in
uncontained release of engine fragments,
inflight engine shutdown, and airframe
damage, accomplish the following:

(a) Within four months of the effective date
of this AD, determine the fleet and sub-fleet
average engine utilization rate for the 12
months of operations prior to August 17,
1994, the issue date of PW Alert Service
Bulletin (ASB) No. 6038, Revision 5, in
accordance with paragraph 2.A of PW ASB
No. 6038, Revision 5, dated August 17, 1994.

(1) For fleet or sub-fleet average utilization
rates that are equal to or greater than 1,300
hours per year, and equal to or greater than
900 cycles per year, perform the following:

(i) For engines or stage 7 through stage 12
HPC disks that were added to a fleet or
subfleet after November 28,1994, and that
were previously designated as low utilization
disks in accordance with PW ASB No. 6038,
Revision 5, dated August 17, 1994, comply
with the requirements of paragraph (d) of this
AD.

(ii) Designate all other stage 7 through stage
12 HPC disks as high utilization disks and
comply with the requirements of paragraph
(b) of this AD.

(2) For fleet or sub-fleet average utilization
rates that are less than 1,300 hours per year
or less than 900 cycles per year, within four
months after the effective date of this AD,
determine the utilization rate for each stage
7 through stage 12 HPC disk in accordance
with paragraph 2.B.(1) of PW ASB No. 6038,
Revision 5, dated August 17, 1994.

(i) For each stage 7 through stage 12 HPC
disk with an initial utilization rate equal to
or greater than 1,300 hours per year, and
equal to or greater than 900 cycles per year,
designate this disk as a high utilization disk
and inspect in accordance with paragraph (c)
of this AD.

(ii) For each stage 7 through stage 12 HPC
disk with an initial utilization rate less than
1,300 hours per year or less than 900 cycles
per year, designate this disk as a low
utilization disk and inspect in accordance
with paragraph (d) of this AD.

(iii) For each stage 7 through stage 12 HPC
disk with an unknown initial utilization rate,
designate this disk as a low utilization disk
and inspect in accordance with paragraph (d)
of this AD.

Note 2: Once a disk is designated as low
utilization, then it must retain this
designation for the life of the disk or until
recoated.

(iv) For recoated or new disks, designate
these disks as high utilization disks and
inspect in accordance with paragraph (c) of
this AD.

(b) For high average utilization fleets and
sub-fleets, excluding those disks identified in
paragraph (a)(1)(i) of this AD, perform the
following for each stage 7 through stage 12
HPC disk in that fleet or sub-fleet:

(1) Inspect, and recoat or replace if
necessary, at the next part accessibility of the
disk, in accordance with paragraph 2.D.(1)(b)
and Chart A of PW ASB No. 6038, Revision
5, dated August 17, 1994.

(2) Recalculate the fleet or sub-fleet average
utilization rate at 12 month intervals after the
previous date of utilization determination in

accordance with paragraph 2.B of PW ASB
No. 6038, Revision 5, dated August 17, 1994.

(i) For fleet or sub-fleet average utilization
rates that are equal to or greater than 1,300
hours per year, and equal to or greater than
900 cycles per year, continue to designate all
stage 7 through stage 12 HPC disks as high
utilization disks and comply with the
requirements of paragraph (b) of this AD.

(i) For fleet or sub-fleet average utilization
rates that are less than 1,300 hours per year
or less than 900 cycles per year, within four
months of compliance with paragraph (b)(2)
of this AD, determine the utilization rate for
each stage 7 through stage 12 HPC disk in
accordance with paragraph 2.B.(1) of PW
ASB No. 6038, Revision 5, dated August 17,
1994, as follows:

(A) For each stage 7 through stage 12 HPC
disk with a utilization rate equal to or greater
than 1,300 hours per year, and equal to or
greater than 900 cycles per year, designate
this disk as a high utilization disk and
inspect in accordance with paragraph (c) of
this AD.

(B) For each stage 7 through stage 12 HPC
disk with a utilization rate less than 1,300
hours per year or less than 900 cycles per
year, designate this disk as a low utilization
disk and inspect in accordance with
paragraph (d) of this AD.

(C) For each stage 7 through stage 12 HPC
disk with an unknown utilization rate,
designate this disk as a low utilization disk
and inspect in accordance with paragraph (d)
of this AD.

Note 3: Once a disk is designated as low
utilization, then it must retain this
designation for the life of the disk or until
recoated.

(c) For high utilization stage 7 through
stage 12 HPC disks, perform the following:

(1) Inspect, and recoat or replace if
necessary, at the next part accessibility of the
disk, in accordance with paragraph 2.D.(1)(b)
and Chart A of PW ASB No. 6038, Revision
5, dated August 17, 1994.

(2) Calculate the disk utilization rate at 12
month intervals after the previous date of
utilization determination, or after installation
of new or recoated disks, in accordance with
paragraph 2.B.(3) of PW ASB No. 6038,
Revision 5, dated August 17, 1994.

(i) For stage 7 through stage 12 HPC disks
designated as high utilization in accordance
with (c)(2), comply with the requirements of
paragraph (c)(1) of this AD.

(i) For stage 7 through stage 12 HPC disks
designated as low utilization in accordance
with (c)(2), comply with the requirements of
paragraph (d) of this AD.

(d) For low utilization stage 7 through stage
12 HPC disks, perform the following:

(1) For Nickel Cadmium coated disks listed
by Part Number (P/N) in Chart B of PW ASB
No. 6038, Revision 5, dated August 17, 1994,
and Aluminide coated disks listed by P/N in
Chart C of PW ASB 6038, Revision 5, dated
August 17, 1994, strip protective coating,
corrosion inspect, and recoat or remove from
service in accordance with PW JT8D Engine
Manual, P/N 481672, at the time intervals
specified in Table A or Table B of this AD,
whichever occurs later.
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TABLE A.—YEARS SINCE NEW, RECOATED, OR CORROSION INSPECTION (YRSNRC) INTERVAL FOR LOw UTILIZATION

Disks—NICAD COATED Disks FROM CHART B oF PW ASB No. 6038, REVISION 5, DATED AUGUST 17, 1994, AND
ALUMINIDE COATED Disks FRoM CHART C oF PW ASB No. 6038, REVISION 5, DATED AUGUST 17, 1994

Years since new, recoated or corrosion inspected (YRSNRC)

Remove to inspect and recoat or

replace

LeSS than OF @QUAI TO 5 ...oo.eiiiiiei ettt sttt e et
Greater than 5 but less than or equal to 6
Greater than 6 but less than or equal to 7
Greater than 7 but less than or equal to 8 .
Greater than 8 but less than or equal to 9

Greater than 9 but less than or equal to 10
[T (== 1 =] g1 =T T O TSSO OPPRRTI

By 7 YRSNRC.

Within 24 months.

Within 18 months.

Within 15 months.

Within 12 months.

Before reaching 10 YRSNRC.
Before further flight.

TABLE B.—YEARS SINCE LAST NON-CORROSION INSPECTION (YRSLI) INTERVAL FOR Low UTILIZATION DISkS—NICAD
COATED Disks FROM CHART B oF PW ASB No. 6038, REVISION 5, DATED AUGUST 17, 1994, AND ALUMINIDE
COATED DIsks FROM CHART C oF PW ASB No. 6038, REVISION 5, DATED AUGUST 17, 1994

Years since last non-corrosion inspection prior to November 28, 1994 (YRSLI)

Remove to inspect and
recoat or replace

[ T o] =T [ =L (o T PPV P TR RPP
Greater than 3 but less than or equal to 5
Greater than 5 but less than or equal to 6 .
Greater than 6 but less than or equal to 7 .
Greater than 7 but less than or equal to 8
GIEALEN TNAN 8 ...ttt h et h ettt oo bt bt e bt b e h et et h e bt e bt bt e bt e nhn e r e naees

By 5 YRSLI.

Within 24 months.

Within 18 months.

Within 12 months.

Before reaching 8 YRSLI.
Before further flight.

(2) For Nickel Cadmium coated disks listed by P/N in Chart C of PW ASB No. 6038, Revision 5, dated August 17, 1994, strip
protective coating, corrosion inspect, and recoat or remove from service in accordance with PW JT8D Engine Manual, P/N 481672,

at the time intervals specified in Table C or Table D of this AD, whichever occurs later.

TABLE C.—YRSNRC INSPECTION INTERVAL FOR Low UTILIZATION DISkS—NICAD COATED DiskS FROM CHART C OF

PW ASB No. 6038, REVISION 5, DATED AUGUST 17, 1994

Years since new, recoated or corrosion inspected (YRSNRC)

Remove to inspect and recoat or

replace

LeSS than OF @QUAI TO 5 ...ttt sttt ettt e ettt
Greater than 5 but less than or equal to 6
Greater than 6 but less than or equal to 7
Greater than 7 but less than or equal to 8 .
Greater than 8 but less than or equal to 9

Greater than 9 but less than or equal to 10
Greater than 10 but less than or equal to 11
(1= 0= g g Lo I RO P PR PSOPRPP

By 7 YRSNRC.

Within 24 months.

Within 21 months.

Within 18 months.

Within 15 months.

Within 12 months.

Before reaching 11 YRSNRC.
Before further flight.

TABLE D.—YRSLI INSPECTION INTERVAL FOR LOwW UTILIZATION DISkS—NICAD COATED Disks FRomMm CHART C oF PW

ASB No. 6038, REVISION 5, DATED AUGUST 17, 1994

Years since last non-corrosion inspection prior to November 28, 1994 (YRSLI)

Remove to inspect and
recoat or replace

LSS than OF QUAI 10 4 ...t h et a e bt h et e bt e et e et et e b e e s he e et e e eab e bt e bt s
Greater than 4 but less than or equal to 6
Greater than 6 but less than or equal to 7
Greater than 7 but less than or equal to 8 .
Greater than 8 but less than or equal to 9 . .
Greater TNAN O ... bbb e E e h e e b b E e

By 6 YRSLI.

Within 24 months.

Within 18 months.

Within 12 months.

Before reaching 9 YRSLI.
Before further flight.

(3) For Aluminide coated disks listed by P/N in Chart B of PW ASB No. 6038, Revision 5, dated August 17, 1994, strip protective
coating, corrosion inspect, and recoat or remove from service in accordance with PW JT8D Engine Manual, P/N 481672, at the time

intervals specified in Table E or Table F of this AD, whichever occurs later.

TABLE E.—YRSNRC INSPECTION INTERVAL FOR LOW UTILIZATION Disks ALUMINIDE COATED Disks FROM CHART B OF

PW ASB No. 6038, REVISION 5, DATED AUGUST 17, 1994

Years since new, recoated or corrosion inspected (YRSNRC)

Remove to inspect and
recoat or replace

[T IS (g P Ty I g =To [ =L I (o T T O TSP P TP PPTRPPPRTRPPI

By 7 YRSNRC.
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TABLE E.—YRSNRC INSPECTION INTERVAL FOR LOW UTILIZATION DISKS ALUMINIDE COATED DISKS FROM CHART B OF
PW ASB No. 6038, REVISION 5, DATED AUGUST 17, 1994—Continued

Years since new, recoated or corrosion inspected (YRSNRC)

Remove to inspect and
recoat or replace

Greater than 5 but 1€SS than OF @UAI 10 6 .......cceiiiiiiiiiiieie ettt et

Greater than 6 but less than or equal to 7 .
Greater than 7 but less than or equal to 8 .

Greater than 8 but 1€SS than OF @QUAI 10 9 .......eiiiieie ettt et e e st e e e saee e e e sne e e e s nneeeannes

[T =T T g1 = o T PP SRPRSPPNE

Within 24 months.

Within 18 months.

Within 12 months.

Before reaching 9
YRSNRC.

Before further flight.

TABLE F.—YRSLI INSPECTION INTERVAL FOR LOW UTILIZATION DISKS ALUMINIDE COATED DISkS FROM CHART B OF PW
ASB No. 6038, REVISION 5, DATED AUGUST 17, 1994

Years since last non-corrosion inspection prior to November 28, 1994 (YRSLI)

Remove to inspect and
recoat or replace

[ISTI SRR d T U o =Y 11 - I o 2SS

Greater than 2 but less than or equal to 4 .
Greater than 4 but less than or equal to 5 .
Greater than 5 but less than or equal to 6 .
Greater than 6 but less than or equal to 7 .

[T =T (= g1 = o T A PSP PSRPRSOPNE

By 4 YRSLI.

Within 24 months.

Within 18 months.

Within 12 months.

Before reaching 7 YRSLI.
Before further flight.

(4) For all other low utilization stage 7
through stage 12 HPC disks, strip protective
coating, corrosion inspect, and recoat or
remove from service in accordance with the
PW JT8D Engine Manual, P/N 481672, prior
to 7 years since new, recoated, or corrosion
inspected (YRSNRC).

(5) For disks that are categorized as high
utilization and subsequently entered low
utilization service, YRSNRC can be adjusted
as follows and applied to Table A, Table C,
and Table E of this AD:

(i) Adjusted YRSNRC = (0.60) x (years
utilized at a rate greater than or equal to
1,300 hours per year, and greater than or
equal to 900 cycles per year) + (years
classified as low utilization).

(i) Once a disk enters low utilization
service it must remain in that category and
an adjustment to YRSNRC cannot be made

for any subsequent high utilization operation.

(iii) Years Since Last Non-Corrosion
Inspection prior to November 18, 1994
(YRSLI) is a one-time interval only and
cannot be used as a repetitive interval.

(e) For stage 7 through stage 12 HPC disks
that have been recoated in accordance with
paragraphs (b)(1), (c)(1), or (d)(1) of this AD,
designate these disks as high utilization and
perform the following:

(1) For disks installed in an engine that is
part of a high utilization fleet, comply with
the requirements of paragraph (b) of this AD.

(2) For disks installed in an engine that is
part of a low utilization fleet, comply with
the requirements of paragraph (c) of this AD.

(f) For the purpose of this AD, recoat of an
HPC disk is defined as removal and
application of new plating or coating in
accordance with Sections 72-36-41, Repair
02; 72-36-42, Repair 02; 72—-36-43, Repair
03; 72—-36-44, Repair 03; 72—36-45, Repair
03; or 72—36-46, Repair 03, as applicable, of
PW JT8D Engine Manual P/N 481672.

(9) For the purpose of this AD, a corrosion
inspection is defined as performing an
inspection in accordance with PW Engine
Manual 481672, section 72-36-41,
inspection 01 for stage 7 disks, section 72—
36-42, inspection 02, for 8th stage disks,
section 72—-36-43, inspection 02 for 9th stage
disks, section 72—36-44, inspection 02 for
10th stage disks, section 72—36—45,
inspection 02 for 11th stage disks, section
72-36-46, inspection 02 for 12th stage disks.

(h) For the purpose of this AD, part
accessibility is defined as the removal of the
disk from the engine and deblading of that
disk.

(i) For the purpose of this AD, a sub-fleet
is defined as any individual aircraft or any
portion of an operator’s fleet that operates in

a separate and unique route structure,
characterized by different flight lengths,
frequencies, or geographic location.

(i) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.
Alternate methods of compliance approved
for AD 94-20-01 are approved for this AD;
adjustments to compliance times approved
for AD 94-20-01 are not approved for this
AD.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(k) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(I) The actions required by this AD shall be
done in accordance with the following PW
ASB:

Document No. Pages Revision Date
PW ASB NO. B038 ......oieiiiiiiiieieiieit et stte ettt stae et esaeentaeebeesraeanaaeas 1 August 17, 1994.
2 August 5, 1991.
3 August 17, 1994.
4-6 July 13, 1994.
7-26 August 17, 1994.
Y o] 011 o [ SRR 27-41 August 17, 1994,
APPENdiX B NDIP—=803 .....cceeiiieitieiiiieciie et siee et see et sbeesrae e saeesrae e 1-33 July 13, 1994,
Appendix t0 NDIP—=803 .........ccciiiiiiiiiiii et 1-2 July 13, 1994.
Total Pages: 76.
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The incorporation by reference of PW ASB
No. 6038, Revision 5, dated August 17, 1994,
was approved previously by the Director of
the Federal Register as of November 28, 1994
(59 FR 49175, September 27, 1994). Copies
may be obtained from Pratt & Whitney, 400
Main St., East Hartford, CT 06108; telephone
(860) 565-6600, fax (860) 565—-4503. Copies
may be inspected at the FAA, New England
Region, Office of the Regional Counsel, 12
New England Executive Park, Burlington,
MA,; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(m) This amendment becomes effective on
August 10, 1998.

Issued in Burlington, Massachusetts, on
May 29, 1998.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 98-15086 Filed 6-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 96-NM-184—-AD; Amendment
39-10573; AD 98-12-18]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A320-111, -211, and —-231 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A320-111, -211, and —231 series
airplanes, that requires repetitive
inspections for cracking in the transition
and pick-up angles in the lower part of
the center fuselage area, and corrective
action, if necessary. This amendment
also provides for an optional
terminating modification for the
repetitive inspection requirements. This
amendment is prompted by the issuance
of mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
detect and correct fatigue cracking in
the transition and pick-up angles of the
lower part of the center fuselage, which
could result in reduced structural
integrity of the wing-fuselage support
and fuselage pressure vessel.
DATES: Effective July 14, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director

of the Federal Register as of July 14,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A320-111, —-11, and —231 series
airplanes was published in the Federal
Register on November 19, 1997 (62 FR
61704). That action proposed to require
repetitive inspections for cracking in the
transition and pick-up angles in the
lower part of the center fuselage area,
and corrective action, if necessary. That
action also proposed to provide for an
optional terminating modification for
the repetitive inspection requirements.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Two commenters support the
proposed rule.

One commenter supports the intent of
the proposed rule, but identifies a
redundancy that appears in paragraph
(@)(2)(i)(A) of the proposed AD. The
commenter notes that the repetitive
inspection requirements of this
paragraph specify accomplishment of
both a visual and a rotating probe (eddy
current) inspection, whereas the original
requirement was only for an eddy
current inspection. Since the eddy
current inspection provides a greater
detailed inspection than a visual
inspection, the commenter states that
the visual inspection should not be
necessary. The FAA concurs and has
revised paragraph (a)(2)(i)(A) of the final
rule accordingly.

Additionally, paragraphs (a)(1)(i)(B),
(a)(1)(ii), and (a)(2)(i)(B) of the final rule
have been revised to cite only Revision
2 of Airbus Service Bulletin A320-53—

1027 for accomplishment of certain
actions. Revision 2 contains no
substantive differences from the original
or Revision 1 of the service bulletin. A
“NOTE"” has been added to the final
rule to give credit to operators who may
have previously accomplished the
required actions in accordance with
these earlier versions of the service
bulletin.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 24 airplanes
of U.S. registry will be affected by this
AD.

It will take approximately 9 work
hours per airplane to accomplish the
required inspections, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
inspections required by this AD on U.S.
operators is estimated to be $12,960, or
$540 per airplane, per inspection cycle.

It will take approximately 10 work
hours per airplane to accomplish the
required modification, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$2,895 per airplane. Based on these
figures, the cost impact of the
modification required by this AD on
U.S. operators is estimated to be
$83,880, or $3,495 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under



31346

Federal Register/Vol.

63, No. 110/ Tuesday, June 9, 1998/Rules and Regulations

Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1.The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-12-18 Airbus Industrie: Amendment
39-10573. Docket 96—-NM-184—-AD.

Applicability: Model A320-111, -211, and
—231 series airplanes, manufacturer’s serial
numbers 002 through 008 inclusive, 010
through 014 inclusive, 016 through 078
inclusive, and 080 through 107 inclusive;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct reduced structural
integrity of the wing-fuselage support and
fuselage pressure vessel resulting from

structural fatigue cracking in the transition
and pick-up angles, accomplish the
following:

(a) Prior to the accumulation of 16,000 total
landings, or within 6 months after the
effective date of this AD, whichever occurs
later, accomplish paragraphs (a)(1) and (a)(2)
of this AD, in accordance with Airbus
Service Bulletin A320-53-1028, dated March
1,1994.

(1) Perform a visual inspection to detect
cracks of the transition angle, in accordance
with the service bulletin.

(i) If no crack is detected during the visual
inspection required by paragraph (a)(1) of
this AD, accomplish either paragraph
@) () (i)(A) or paragraph (a)(1)(i)(B) of this
AD.

(A) Repeat the visual inspection thereafter
at intervals not to exceed 12,000 landings. Or

(B) Prior to further flight, modify the center
fuselage in accordance with Airbus Service
Bulletin A320-53-1027, Revision 2, dated
June 8, 1995. Accomplishment of the
modification constitutes terminating action
for the repetitive inspection requirements of
paragraph (a)(1)(i)(A) of this AD.

(ii) If any crack is detected during the
visual inspection required by paragraph (a)(1)
of this AD, prior to further flight, replace the
transition angle with a new transition angle,
in accordance with Airbus Service Bulletin
A320-53-1027, Revision 2, dated June 8,
1995.

(2) Perform a rotating probe inspection to
detect cracks of the pick-up angle, in
accordance with the service bulletin.

(i) If no crack is detected during the
rotating probe inspection required by
paragraph (a)(2) of this AD, accomplish either
paragraph (a)(2)(i)(A) or (a)(2)(i)(B) of this
AD.

(A) Repeat the rotating probe inspection
thereafter at intervals not to exceed 12,000
landings. Or

(B) Prior to further flight, modify the center
fuselage in accordance with Airbus Service
Bulletin A320-53-1027, Revision 2, dated
June 8, 1995. Accomplishment of the
modification constitutes terminating action
for the repetitive inspection requirements of
paragraph (a)(2)(i)(A) of this AD.

(ii) If any crack is detected and it is less
than 1.9 mm in length, prior to further flight,
accomplish the applicable corrective actions
specified in the service bulletin. For holes
that have not been modified in accordance
with the service bulletin, repeat the rotating
probe inspection thereafter at intervals not to
exceed 12,000 landings.

(iii) If any crack is detected and it is 1.9
mm or greater in length, prior to further
flight, repair it in accordance with the
method approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate.

Note 2: Accomplishment of the
modification or replacement required by
paragraph (a) of this AD in accordance with
Airbus Service Bulletin A320-53-1027,
dated March 1, 1994, or Revision 1, dated
September 5, 1994, prior to the effective date

of this AD, is acceptable for compliance with
this paragraph.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The inspections shall be done in
accordance with Airbus Service Bulletin
A320-53-1028, dated March 1, 1994. The
modification and replacement shall be done
in accordance with Airbus Service Bulletin
A320-53-1027, Revision 2, dated June 8,
1995. Airbus Service Bulletin A320-53-1027,
Revision 2, dated June 8, 1995, contains the
following list of effective pages:

Revision
level Date shown on
Page No. shown on page
page
1-6, 8, 10— | 2 ... June 8, 1995.
16, 19.
7,17, 18, Original .. | March 1, 1994.
20.
9 e 1o September 5, 1994.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in French airworthiness directive 95-097—
065(B), dated May 24, 1995.

(e) This amendment becomes effective on
July 14, 1998.

Issued in Renton, Washington, on June 2,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-15134 Filed 6-8-98; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-321-AD; Amendment
39-10444; AD 98-12-17]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model Viscount 744, 745,
745D, and 810 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule
published on April 2, 1998, which
adopted a new airworthiness directive
(AD) that is applicable to all British
Aerospace Model Viscount 744, 745,
745D, and 810 series airplanes. This
amendment requires repetitive
inspections to detect cracking and
corrosion of components of the engine
nacelle subframe structure, and
corrective action, if necessary; and
replacement of any component that has
reached its life limit (safe life) with a
new or serviceable component. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified in this AD are intended to
ensure periodic replacement of certain
engine nacelle subframe components
that have reached their maximum life
limits. Cracking and corrosion of these
components, if not detected and
corrected in a timely manner, could
result in reduced structural integrity of
the engine nacelle subframe structure,
separation of the engine from the
airframe, and reduced controllability of
the airplane.

EFFECTIVE DATE: The direct final rule
published at 63 FR 16111 is effective on
July 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with
request for comments in the Federal
Register on April 2, 1998 (63 FR 16111).
The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
anticipates that there will be no adverse
public comment. This direct final rule

advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, was received
within the comment period, the
regulation would become effective on
July 1, 1998. No adverse comments were
received, and thus this document
confirms that this final rule will become
effective on that date, with the
airworthiness directive (AD) number
shown at the beginning of this
document.

Issued in Renton, Washington, on June 2,
1998.
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-15133 Filed 6—-8-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW-07-AD; Amendment
39-10571; AD 98-12-15]

RIN 2120-AA64
Airworthiness Directives; Eurocopter

France Model AS 332C, L, L1,and L2
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Eurocopter France Model
AS 332C, L, L1, and L2 helicopters that
requires visually inspecting the
intermediate gearbox-to-structure
attachment stirrup (stirrup) front tabs
for cracks, and if a crack is discovered,
removing the intermediate gearbox and
replacing it with an airworthy
intermediate gearbox; and inspecting for
the conformity of the attachment parts.
This amendment is prompted by five
reports of failure of the two stirrup tabs.
The actions specified by this AD are
intended to prevent failure of the
intermediate gearbox stirrup front tabs,
loss of anti-torque drive, and subsequent
loss of control of the helicopter.

DATES: Effective July 14, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 14,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from American Eurocopter Corporation,

2701 Forum Drive, Grand Prairie, Texas
75053-4005. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Scott Horn, Aerospace Engineer, FAA,
Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5125, fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Eurocopter France
Model AS 332C, L, L1, and L2
helicopters was published in the
Federal Register on April 7, 1998 (63 FR
16916). That action proposed to require
visually inspecting the stirrup front tabs
for cracks, and if a crack is discovered,
removing the intermediate gearbox and
replacing it with an airworthy
intermediate gearbox; and inspecting for
the conformity of the attachment parts.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for an
editorial change in the “Applicability”
section of the AD where the word “and”
has been changed to ““or.” This change
is to make it clear that this AD applies
to the affected model helicopters when
either of the three part numbers is
installed. The FAA has determined that
this change will neither increase the
economic burden on an operator nor
increase the scope of the AD.

The FAA estimates that 4 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 0.25
work hours to inspect the tabs, and 3
work hours to inspect for conformity,
and that the average labor rate is $60 per
work hour. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $780.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
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implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-12-15 Eurocopter France:
Amendment 39-10571. Docket No. 98—
SW-07-AD.

Applicability: Model AS 332C, L, L1, and
L2 helicopters, with intermediate gearboxes
(IGB), part numbers (P/N) 332A35-0002 all
dash numbers, 332A35-0010 all dash
numbers, or 332A35-0011-01, installed,
except those IGBs modified in accordance
with MOD 0761049 or MOD 0761050,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the

effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the IGB-to-structure
attachment stirrup (stirrup) front tabs, loss of
anti-torque drive, and subsequent loss of
control of the helicopter, accomplish the
following:

(a) Before the first flight of each day,
perform a visual inspection of the stirrup
front tabs for cracks in accordance with
paragraph 2.B.1) of the Accomplishment
Instructions in Eurocopter France AS 332
Service Bulletin 01.00.47, Revision No. 1,
dated September 10, 1997 (SB). If a crack is
found, remove the IGB and replace it with an
airworthy IGB before further flight.
Completion of the conformity procedure
contained in paragraph 2.B.2.1.3) of the SB
is terminating action for the requirement of
this AD to inspect for cracks prior to the first
flight of each day.

(b) Within 100 hours time-in-service (TIS),
inspect the two front attaching assemblies
securing the stirrup of the IGB to the angle
bracket of the structure (attachment
assembly) for thickness of the stirrup front
tabs in accordance with paragraph 2.B.2) of
the SB.

(1) If the attachment assembly meets the
conformity requirements of either paragraph
2.B.2.1.1) or 2.B.2.1.2) of the SB, reassemble
the attachment assembly in accordance with
paragraph 2.B.2.1.3) of the SB.

(2) If the attachment assembly does not
meet the conformity requirements of either
paragraph 2.B.2.1.1) or 2.B.2.1.2) of the SB,
replace it with an attachment assembly
which does meet the conformity
requirements of either of those paragraphs.
Install the attachment assembly hardware in
accordance with 2.B.2.1.3) of the SB.

(3) If a crack is discovered in the stirrup
front tabs as a result of the conformity
inspection, remove the IGB and replace it
with an airworthy IGB before further flight.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, FAA,
Rotorcraft Directorate, Rotorcraft Standards
Staff. Operators shall submit their requests
through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Rotorcraft
Standards Staff.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(e) The inspections and replacement, if
necessary, shall be done in accordance with
Eurocopter France AS 332 Service Bulletin
01.00.47, Revision No. 1, dated September
10, 1997. This incorporation by reference was
approved by the Director of the Federal

Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas 75053—
4005. Copies may be inspected at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment becomes effective on
July 14, 1998.

Note 3: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD 96-263—-060(AB)R1 for
Eurocopter France (ECF) Model AS 332C, L,
and L1 helicopters, and AD 96-262—
004(AB)R1 for ECF Model AS 332L2
helicopters, both dated November 5, 1997.

Issued in Fort Worth, Texas, on May 29,
1998.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 98-15124 Filed 6—-8-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-SW-07-AD; Amendment
39-10572; AD 98-12-16]

RIN 2120-AA64
Airworthiness Directives; Eurocopter

France Model SA 330F, G, and J
Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Eurocopter France Model
SA 330F, G, and J helicopters that
requires visually inspecting the
intermediate gearbox (IGB) fairing safety
stop (safety stop) for cracks, crazing, or
edge wear, and if a crack, crazing, or
edge wear exceeds the established
limits, replacing the safety stop; and,
inspecting to ensure that the inclined
drive shaft fairing hinge pin is properly
locked. A terminating action is provided
in the AD by installing an additional
safety stop on the IGB fairing. This
amendment is prompted by one report
of an accident involving the loss of the
inclined drive shaft fairing. The actions
specified by this AD are intended to
prevent loss of the inclined drive shaft
fairing, impact with the tail rotor, and
subsequent loss of control of the
helicopter.
DATES: Effective July 14, 1998.

The incorporation by reference of
certain publications listed in the
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regulations is approved by the Director
of the Federal Register as of July 14,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from American Eurocopter Corporation,
2701 Forum Drive, Grand Prairie, Texas
75053—-4005. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Mike Mathias, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5123, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Eurocopter France
Model SA 330F, G, and J helicopters
was published in the Federal Register
on January 22, 1998 (63 FR 3273). That
action proposed to require visually
inspecting the IGB safety stop for cracks,
crazing, or edge wear, and if a crack,
crazing, or edge wear exceeds the
established limits, replacing the safety
stop; and, inspecting to ensure that the
inclined drive shaft fairing hinge pin is
properly locked. A terminating action
was provided in the AD by installing an
additional safety stop on the IGB fairing.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that 1 helicopter
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour to perform the inspection
and two work hours to install the safety
stop, and that the average labor rate is
$60 per work hour. Required parts will
cost approximately $50 per helicopter.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $230.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism

implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-12-16 Eurocopter France:
Amendment 39-10572. Docket No. 97—
SW-07-AD.

Applicability: Model SA 330 F, G, and J
helicopters, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of the inclined drive shaft
fairing hinge pin (hinge pin), that could
result in loss of the inclined drive shaft
fairing, impact with the tail rotor, and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Within 7 calendar days after the
effective date of this AD, and thereafter, upon
the completion of the last flight of each day,
visually inspect the intermediate gearbox
(IGB) fairing safety stop (safety stop) and the
hinge pin in accordance with the
Accomplishment Instructions of Eurocopter
France SA 330 Service Bulletin No. 54.20,
Revision 1, dated February 27, 1996.

(1) Inspect the IGB fairing safety stop, part
number (P/N) 330A24-2086—20, for cracks,
crazing, and edge wear that exceeds the
limits stated in Note Il of the
Accomplishment Instructions of Eurocopter
France SA 330 Service Bulletin No. 54.20,
Revision 1, dated February 27, 1996, and if
cracks, crazing, or edge wear that exceeds the
established limits is detected, remove the
safety stop and replace it with an airworthy
safety stop; and,

(2) Inspect the hinge pin to ensure it is
properly locked.

(b) Within 60 calendar days after the
effective date of this AD, install an additional
safety stop, P/N 330A24-2119-21, to prevent
the hinge pin from backing out of its hole in
case of a locking arm failure, in accordance
with Accomplishment Instructions of
Eurocopter France SA 330 Service Bulletin
No. 54.20, Revision 1, dated February 27,
1996.

(c) Installation of an airworthy additional
safety stop, P/N 330A24-2119-21,
constitutes terminating action for the
requirements of this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(f) The inspection shall be done in
accordance with the Accomplishment
Instructions of Eurocopter France SA 330
Service Bulletin No. 54.20, Revision 1, dated
February 27, 1996. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from American Eurocopter
Corporation, 2701 Forum Drive, Grand
Prairie, Texas 75053—-4005. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or at the
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Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(9) This amendment becomes effective on
July 14, 1998.

Note 3: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD 96—-095-076(B), dated April 24,
1996.

Issued in Fort Worth, Texas, on May 29,
1998.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 98-15199 Filed 6—-8-98; 8:45 am]

BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 98—SW-03-AD; Amendment
39-10574; AD 98-12-20]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model SE3130, SA3180,
SE313B, SA318B, and SA318C
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Eurocopter France Model
SE3130, SA3180, SE313B, SA318B, and
SA318C helicopters, that requires an
initial and repetitive visual inspections
and modification, if necessary, of the
horizontal stabilizer spar tube (spar
tube). This amendment is prompted by
an in-service report of fatigue cracks
that initiated from corrosion pits. The
actions specified by this AD are
intended to prevent fatigue failure of the
spar tube, separation and impact of the
horizontal stabilizer with the main or
tail rotor, and subsequent loss of control
of the helicopter.

DATES: Effective July 14, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 14,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from American Eurocopter Corporation,
2701 Forum Drive, Grand Prairie, Texas
75053—-4005. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the

Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Richard Monschke, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5116, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Eurocopter France
Model SE3130, SA3180, SE313B,
SA318B, and SA318C helicopters was
published in the Federal Register on
April 21, 1998 (63 FR 19668). That
action proposed to require an initial and
repetitive visual inspections and
modification, if necessary, of the
horizontal stabilizer spar tube (spar
tube).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA'’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that 14 helicopters
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 0.5 work hour per
helicopter to accomplish the inspection
and 3 work hours per helicopter to
accomplish the modification, and that
the average labor rate is $60 per work
hour. Required parts would cost
approximately $1100 per helicopter.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $1310 per
helicopter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory

Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety. Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-12-20 Eurocopter France:
Amendment 39-10574. Docket No. 98—
SW-03-AD.

Applicability: SE3130, SA3180, SE313B,
SA318B, and SA318C helicopters with
horizontal stabilizer, part number (P/N)
3130-35-60-000, 3130-35-60—-000-1, 3130-
35-60-000-2, 3130-35-60-000-3, 3130-35-
60-000-4 or higher dash numbers, installed,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (f) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue failure of the horizontal
stabilizer spar tube (spar tube), impact of the
horizontal stabilizer with the main or tail
rotor and subsequent loss of control of the
helicopter, accomplish the following:

(a) Before further flight:

(1) Inspect the aircraft records and the
horizontal stabilizer installation to determine
whether Modification 072214 (installation of
the spar tube without play) or Modification
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072215 (adding two half-shells on the spar)
has been accomplished.

(2) If Modification 072214 has not been
installed, comply with paragraphs 2.A.,
2.B.1), 2.B.2)a), and 2.B.2)b) of the
Accomplishment Instructions of Eurocopter
France Service Bulletin No. 55.10, Revision
2, dated April 25, 1997 (service bulletin). If
the fit and dimensions of the components
specified in paragraph 2.B.2)a) exceed the
tolerances in the applicable structural repair
manual, replace with airworthy parts.

(3) If Modification 072215 has not been
installed, first comply with paragraphs 2.A.,
2.B.1), and 2.B.3), and then comply with
paragraph 2.B.2)c) of the Accomplishment
Instructions of the service bulletin.

Note 2: Modification kit P/N 315A-07—-
0221571 contains the necessary materials to
accomplish this modification.

(b) Before the first flight of each day:

(1) Visually inspect the installation of the
half-shells, the horizontal stabilizer supports,
and the horizontal stabilizer for corrosion or
cracks. Repair any corroded parts in
accordance with the applicable maintenance
manual. Replace any cracked components
with airworthy parts before further flight.

(2) Confirm that there is no play in the
horizontal stabilizer supports by lightly
shaking the horizontal stabilizer. If play is
detected, comply with paragraphs 2.A. and
2.B.2)a) of the service bulletin. If the fit and
dimensions of the components specified in
paragraph 2.B.2)a) exceed the tolerances in
the applicable structural repair manual,
replace with airworthy parts before further
flight.

(c) At intervals not to exceed 400 hours
time-in-service (TIS) or four calendar
months, whichever occurs first, inspect and
lubricate the spar tube attachment bolts.

(d) For stabilizers, P/N 3130-35-60-000,
3130-35-60-000-1, 3130-35-60-000-2, or
3130-35-60-000-3, within 90 calendar days
and thereafter at intervals not to exceed 18
calendar months, visually inspect the inside
of the horizontal spar tube in accordance
with paragraph 2.A. and 2.B.1) of the service
bulletin.

(1) If corrosion is found inside the tube,
other than in the half-shell area, replace the
tube with an airworthy tube within the next
500 hours TIS or 24 calendar months,
whichever occurs first.

(2) If corrosion is found inside the tube in
the half-shell area, apply a protective
treatment as described in paragraph 2.B.1)b)
of the service bulletin.

(e) For stabilizers, P/N 3130-35-60-000—-4
or higher dash numbers, accomplish the
following:

(1) At or before the next major inspection,
3200 hours total TIS, or 12 calendar years
total TIS, whichever occurs first, and
thereafter at each major inspection, visually
inspect the inside of the horizontal spar tube
in accordance with paragraph 2.A. and 2.B.1)
of the service bulletin.

(2) If corrosion is found inside the tube,
other than in the half-shell area, replace the
tube with an airworthy tube within the next
500 hours TIS or 18 calendar months,
whichever occurs first. If corrosion is found
inside the tube in the half-shell area, apply
a protective treatment as described in
paragraph 2.B.1)b) of the service bulletin.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, FAA, Rotorcraft Directorate.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(h) The modification shall be done in
accordance with Eurocopter France Service
Bulletin No. 55.10, Revision 2, dated April
25, 1997. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas 75053—
4005. Copies may be inspected at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(i) This amendment becomes effective on
July 14, 1998.

Note 4: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD 96-278-054(B)R1, dated May 21,
1997.

Issued in Fort Worth, Texas, on June 2,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-15198 Filed 6—-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-ASW-24]

Revision of Class E Airspace;
Intracoastal City, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment revises the
Class E airspace at Intracoastal City, LA.
The development of four global
positioning system (GPS) standard
instrument approach procedures (SIAP),
helicopter point-in-space approaches, to
heliports in the Intracoastal City, LA,
area has made this rule necessary. This

action is intended to provide adequate
controlled airspace extending upward
from 700 feet or more above the surface
for instrument flight rules (IFR)
operations to the heliports.
DATES: Effective 0901 UTC, October 8,
1998.

Comments must be received on or
before July 24, 1998.
ADDRESSES: Send comments on the rule
in triplicate to Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Docket No. 98—-ASW-24, Fort
Worth, TX 76193-0520. The official
docket may be examined in the Office
of the Regional Counsel, Southwest
Region, Federal Aviation
Administration, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the Airspace Branch, Traffic
Division, Federal Aviation
Administration, Southwest Region,
Room 414, Fort Worth, TX.
FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0520, telephone 817—
222-5593.
SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 revises
the Class E airspace at Intraocastal City,
LA. The development of four GPS
SIAP’s helicopter point-in-space
approaches, to heliports in the
Intracaostal City, LA, area has made this
rule necessary. This action is intended
to provide adequate controlled airspace
extending upward from 700 feet or more
above the surface for IFR operations to
the helicports

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in any adverse
or negative comment and therefore is
issuing it as a direct final rule. A
substantial number of previous
opportunities provided to the public to
comment on substantially identical
actions have resulted in negligible
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment, is
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received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action is needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—ASW-24." The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the

national government and the states, or
on the distribution of power and

responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federal Assessment.

Further, the FAA has determined that
this regulation is noncontroversial and
unlikely to result in adverse or negative
comments and only involves an
established body of technical
regulations that require frequent and
routine amendments to keep them
operationally current. Therefore, |
certify that this regulation (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Since this rule involves routine matters
that will only affect air traffic
procedures and air navigation, it does
not warrant preparation of a Regulatory
Flexibility Analysis because the
anticipated impact is so minimal.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends 14
CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005: Class E airspace areas
extending upward from 700 feet or more

above the surface of the earth.
* * * * *

ASW LA E5 Intracostal City, LA [Revised]

Point In Space Coordinates
(Lat. 29°46'57" N., long. 92°08'42" W.)

That airspace extending upward from 700
feet above the surface within a 10-mile radius
of the Point In Space serving Intracostal City
heliports, excluding the airspace within the
Lafayette, LA, Class E Airspace.

* * * * *

Issued in Forth Worth, TX, on May 22,
1998.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 98-15313 Filed 6—-8-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ASW-25]

Revision of Class E Airspace; Venice,
LA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment revises the
Class E airspace at Venice, LA. The
development of two global positioning
system (GPS) standard instrument
approach procedures (SIAP), helicopter
point-in-space approaches, to heliports
in the Venice, LA, area has made this
rule necessary. This action is intended
to provide adequate controlled airspace
extending upward from 700 feet or more
above the surface from instrument flight
rules (IFR) operations to the heliports.
DATES: Effective 0901 UTC, October 8,
1998.

Comments must be received on or
before July 24, 1998.

ADDRESSES: Send comments on the rule
in triplicate to Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Docket No. 98—-ASW-25, Fort
Worth, TX 76193-0520.

The official docket may be examined
in the Office of the Regional Counsel,
Southwest Region, Federal Aviation
Administration, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the Airspace Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region,
Room 414, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
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Worth, TX 76193-0520, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 revises
the Class E airspace at Venice, LA. The
development of two GPS SIAP’s,
helicopter point-in-space approaches, to
heliports in the Venice, LA, areas has
made this rule necessary. This action is
intended to provide adequate controlled
airspace extending upward from 700
feet or more above the surface for IFR
operations to the heliports.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in any adverse
or negative comment and therefore is
issuing it as a direct final rule. A
substantial number of previous
opportunities provided to the public to
comment on substantially identical
actions have resulted in negligible
adverse comment or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment, is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn

in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action is needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commentes wishing the FAA to
acknowledge receipt of their comments
submitted on response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—-ASW-25." The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Further, the FAA has determined that
this regulation is noncontroversial and
unlikely to result in adverse or negative
comments and only involves an
established body of technical
regulations that require frequent and
routine amendments to keep them
operationally current. Therefore, |
certify that this regulation (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. Since this rule involves
routine matters that will only affect air
traffic procedures and air navigation, it
does not warrant preparation of a
Regulatory Flexibility Analysis because
the anticipated impact is so minimal.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends 14
CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005: Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW LA E5 Venice, LA [Revised]
Point In Space Coordinates
(lat. 29°15'32" N., long. 89°21'10" W.)
That airspace extending upward from 700
feet above the surface within a 8-mile radius
of Venice, LA.
* * * * *
Issued in Fort Worth, TX, on May 22, 1998.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 98-15314 Filed 5-8-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ASW-26]

Establishment of Class E Airspace;
Grand Chenier, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment establishes
Class E airspace at Grand Chenier, LA.
The development of two global
positioning system (GPS) standard
instrument approach procedures (SIAP),
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helicopter point-in-space approaches, to
helicopters in the Grand Chenier, LA,
area has made this rule necessary. This
action is intended to provide adequate
controlled airspace extending upward
from 700 feet or more above the surface
for instrument flight rules (IFR)
operations to the heliports.

DATES: Effective 0901 UTC, October 8,
1998.

Comments must be received on or
before July 24, 1998.

ADDRESSES: Send comments on the rule
in triplicate to Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Docket No. 98—-ASW-26, Fort
Worth, TX 76193-0520.

The official docket may be examined
in the Office of the Regional Counsel,
Southwest Region, Federal Aviation
Administration, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the Airspace Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region,
Room 414, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0520, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71
establishes the Class E airspace at Grand
Chenier, LA. The development of two
GPS SIAP’s, helicopter point-in-space
approaches, to heliports in the Grand
Chenier, LA, area has made this rule
necessary. This action is intended to
provide adequate controlled airspace
extending upward from 700 feet or more
above the surface for IFR operations to
the heliports.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in any adverse
or negative comment and therefore is
issuing it as a direct final rule. A
substantial number of previous
opportunities provided to the public to
comment on substantially identical
actions have resulted in negligible
adverse comments or objections. Unless

a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment, is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action is needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 98—-ASW-26." The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the

states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Further, the FAA has determined that
this regulation is noncontroversial and
unlikely to result in adverse or negative
comments and only involves an
established body of technical
regulations that require frequent and
routine amendments to keep them
operationally current. Therefore, |
certify that this regulation (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. Since this rule involves
routine matters that will only affect air
traffic procedures and air navigation, it
does not warrant preparation of a
Regulatory Flexibility Analysis because
the anticipated impact is so minimal.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends 14
CFR part 17 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005: Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *
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ASW LA E5 Grand Chenier, LA [New]
Point In Space Coordinates
(Lat. 29°45'59"" N., long. 93°00'36" W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Grand Chenier, LA.
* * * * *
Issued in Fort Worth, TX, on May 22, 1998.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 98-15315 Filed 6—-8-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—ASW-29]
Revision of Class E Airspace; Grand
Isle, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment revises the
Class E airspace at Grand Isle, LA. The
development of two global positioning
system (GPS) standard instrument
approach procedures (SIAP), helicopter
point-in-space approaches, to heliports
in the Grand Isle, LA, area has made this
rule necessary. This action is intended
to provide adequate controlled airspace
extending upward from 700 feet or more
above the surface for instrument flight
rules (IFR) operations to the heliports.

DATES: Effective 0901 UTC, October 8,
1998.

Comments must be received on or
before July 24, 1998.

ADDRESSES: Send comments on the rule
in triplicate to Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Docket No. 98—ASW-29, Fort
Worth, TX 76193-0520.

The official docket may be examined
in the Office of the Regional Counsel,
Southwest Region, Federal Aviation
Administration, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the Airspace Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region,
Room 414, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,

Federal Aviation Administration, Forth
Worth, TX 76193-0520, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION: This
amendment to 14 part 71 revises the
Class E airspace at Grand Isle, LA. The
development of two GPS SIAP’s,
helicopter point-in-space approaches, to
heliports in the Grand Isle, LA, area has
made this rule necessary. This action is
intended to provide adequate controlled
airspace extending upward from 700
feet or more above the surface for IFR
operations to the heliports.

Class E airspace designations are
published in Paragraph 6005 of FAA
Oder 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1 The Class E airspace
designation listed in this document will
be published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in any adverse
or negative comment and therefore is
issuing it as a direct final rule. A
substantial number of previous
opportunities provided to the public to
comment on substantially identical
actions have resulted in negligible
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment, is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and

this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action is needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comment to Docket
No. 98—ASW-29.” The postcard will be
date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Further, the FAA has determined that
this regulation is noncontroversial and
unlikely to result in adverse or negative
comments and only involves an
established body of technical
regulations that require frequent and
routine amendments to keep them
operationally current. Therefore, |
certify that this regulation (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. Since this rule involves
routine matters that will only affect air
traffic procedures and air navigation, it
does not warrant preparation of a
Regulatory Flexibility Analysis because
the anticipated impact is so minimal.
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List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends 14
CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

[Amended]

Paragraph 6005: Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW LA E5 Grand Isle, LA [Revised]

Grand Isle Seaplane Base, LA

(lat. 29°15'46"N., long. 89°57'40"W.)
Leeville VORTAC

(lat. 29°10'31""N., long. 90°06'15"W.)
Grand Isle NDB

(lat. 29°11'31"N., long. 90°04'30"W.)

That airspace extending upward from 700
feet above the surface within a 7.0-mile
radius of Grand Isle Seaplane Base and
within 1.5 miles each side of the 052° radial
of the Leeville VORTAC extending from the
7-mile radius to the VORTAC and within 1.9
miles each side of the 054° bearing from the
Grand Isle NDB extending from the 7-mile
radius to the NDB.

* * * * *

Issued in Fort Worth, TX, on May 22, 1998.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 98-15316 Filed 6—8-98; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 97-AS0O-16]

RIN 2120-AA66

Modification of the Atlantic High
Offshore Airspace Area; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects a final
rule published in the Federal Register
on April 20, 1998 (Airspace Docket No.
97-AS0-16) which extended the
southeast boundary of the Atlantic High
Offshore airspace area. In that rule, the
offshore airspace area’s legal description
contained several inadvertent errors in
the coordinates. This action corrects
those errors.

EFFECTIVE DATE: June 18, 1998.

FOR FURTHER INFORMATION CONTACT:
Ellen E. Crum, Airspace and Rules
Division, ATA-400, Office of Air Traffic
Airspace Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
Telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Federal Register Document 98-10301,
Airspace Docket No. 97-AS0-16,
published on April 20, 1998 (63 FR
19396), modified the Atlantic High
Offshore Airspace Area by extending the
southeast boundary of the Atlantic High
Offshore Airspace Area to coincide with
the San Juan Combined Center-Radar
Approach Control (CERAP) oceanic area
of control. The legal description
contained in the proposal of this
airspace, as published in the Federal
Register on November 18, 1997 (62 FR
61458), correctly described this
airspace. However, the legal description
in the final rule, as published on April
20, 1998 (63 FR 19396), contained errors
in the coordinates. This action corrects
those errors in the legal description by
deleting the entire description in the
final rule and substituting the correct
description of the airspace area.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the airspace
designation for the Atlantic High
Offshore Airspace Area, published in
the Federal Register on April 20, 1998
(63 FR 19396); Federal Register
Document 98-10301, and incorporated
by reference in 14 CFR 71.1, is corrected
as follows:

§71.1 [Corrected]

On page 19397, in the first column,
near the middle of the page, at the
beginning of the legal description for the
Atlantic High, remove the entire text
and substitute in its place, the following
text:

* * * * *

Atlantic High [Revised]

That airspace extending upward from
18,000 feet MSL to and including FL 600
within the area bounded on the east from
north to south by the Moncton FIR, New
York Oceanic CTA/FIR, and the San Juan
Oceanic CTA/FIR; to the point where the San
Juan Oceanic CTA/FIR boundary turns
southwest at lat. 21°08'00" N., long.
67°45'00" W., thence from that point
southeast via a straight line to intersect a 100-
mile radius of the Fernando Luis Ribas
Dominicci Airport at lat. 19°47'28" N., long.
67°09'37" W., thence counter-clockwise via a
100-mile radius of the Fernando Luis Ribas
Dominicci Airport to lat. 18°53'05" N., long.
67°47'43" W., thence from that point
northwest via a straight line to intersect the
point where the Santo Domingo FIR turns
northwest at lat. 19°39'00" N., long.
69°09'00" W., thence from that point the area
is bounded on the south from east to west by
the Santo Domingo FIR, Port-Au-Prince CTA/
FIR, and the Havana CTA/FIR; bounded on
the west from south to north by the Houston
Oceanic CTA/FIR, southern boundary of the
Jacksonville Air Route Traffic Control Center
and a line 12 miles offshore and parallel to
the U.S. shoreline.

* * * * *
Issued in Washington, DC, on June 1, 1998.
Reginald C. Matthews,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 98-15144 Filed 6—8-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE
Department of the Navy
32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972
Amendment

AGENCY: Department of the Navy, DoD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Deputy Assistant Judge Advocate
General (Admiralty) of the Navy has
determined that USS HARRY S
TRUMAN (CVN 75) is a vessel of the
Navy which, due to its special
construction and purpose, cannot
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comply fully with certain provisions of
the 72 COLREGS without interfering
with its special function as a naval ship.
The intended effect of this rule is to
warn mariners in waters where 72
COLREGS apply.

EFFECTIVE DATE: May 18, 1998.

FOR FURTHER INFORMATION CONTACT:
Captain R.R. Pixa, JAGC, U.S. Navy,
Admiralty Counsel, Office of the Judge
Advocate General, Navy Department,
200 Stovall Street, Alexandria, VA
22332-2400, Telephone number: (703)
325-9744.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Deputy Assistant Judge Advocate
General (Admiralty) of the Navy, under
authority delegated by the Secretary of
the Navy, has certified that USS HARRY
S TRUMAN (CVN 75) is a vessel of the

Navy which, due to its special
construction and purpose, cannot
comply fully with the following specific
provisions of 72 COLREGS without
interfering with its special function as a
naval ship: Rule 21(a), pertaining to the
placement of the masthead lights over
the fore and aft centerline of the ship;
Annex |, paragraph 2(g), pertaining to
the placement of the sidelights above
the hull; and Annex I, paragraph 3(a),
pertaining to the placement of the
forward masthead light in the forward
quarter of the ship. The Deputy
Assistant Judge Advocate General
(Admiralty) has also certified that the
lights involved are located in closest
possible compliance with the applicable
72 COLREGS requirements.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and

contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine Safety, Navigation (Water),
and Vessels.

PART 706—[AMENDED]

Accordingly, 32 CFR Part 706 is
amended as follows:

1. The authority citation for 32 CFR
Part 706 continues to read:

Authority: 33 U.S.C. 1605.

§706.2 [AMENDED]

2. Table Two of § 706.2 is amended by
adding, in numerical order, the
following entry for USS HARRY S
TRUMAN:

TABLE TWO
Side

Forward Cﬁg:—”a?,_t Side lights, Side

Masthead anchor Forward distangce‘ lights distance lights,

lights, | light, dis- | "X A o | AFTan- | 80 | forward | distance

Vessel Number tglsstt?argicgf kt)aerI]gvev light, flight dk. ng:r:i)gehrty below c\)/]:/;cr)crj- cl)?bs%?prds
keelin | flightdk | NUmber jinmeters; | op pye | MOtk | masthead | sides in

nlqetglr?;) in§n;e(:|t5rs; 3d(a)(i) 21(e) 30(a)(ii) §2(g) ; Iigrgt in n§1%t(ebr)s;

rule 21(a; , ’ ’ meters; ,

annex | 3(;(%1';3(”) annex | §3(b), Annex |

annex |

USS HARRY S TRUMAN ............. CVN-75 30.02 | i R 1 0.56 | ooviiiieeieees | e

3. Table Five of §706.2 is amended by adding, in numerical order, the following entry for USS HARRY S TRUMAN:

TABLE FIVE
After mast-
'I\fl;hsttshfgg Forward head light
over all masthead less thap Percentage
other lights light not in 172 ship's horizontal
Vessel No. and ob- forward length aft of | <~ tion
structions quarter of forward a?tained
annex | ship. annex masthead
sec 2(f5 I, sec. 3(a) | light. annex
’ I, sec. 3(a)
USS HARRY S TRUMAN ...coiiiiiiiiiiie it CVNT75 | e D2 G PP IR

Dated: May 18, 1998.
R.R. Pixa,

Captain, JAGC, U.S. Navy, Deputy Assistant
Judge Advocate General (Admiralty).

[FR Doc. 98-15206 Filed 6—-8-98; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGD 08-98-021]

Drawbridge Operating Regulation;

Back Bay of Biloxi, MS

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation

from regulations.

SUMMARY: The Commander, Eighth

Coast Guard District has issued a
temporary deviation from the regulation
governing the operation of the US 90
bascule drawbridge across the Back Bay
of Biloxi, mile 0.4 between Biloxi and
Ocean Springs, Harrison and Jackson

Counties, Mississippi. This deviation
allows the Mississippi Department of

Transportation to close the bridge
during certain hours for repairs from

June 8, until July 1, 1998. The draw may
open at other times should a large
accumulation of waterway traffic occur
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or if an emergency situation occurs.
This temporary deviation is issued to
allow for the replacement of the shim
plates on the center locks and replacing
the electric brake system with a new
hydraulic system and additional
maintenance as required.

DATES: This deviation is effective from
8:30 a.m. on June 8, 1998 through 3 p.m.
onJjuly 1, 1998.

FOR FURTHER INFORMATION CONTACT:

Mr. David Frank, Bridge Administration
Branch, Commander (ob), Eighth Coast
Guard District, 501 Magazine Street,
New Orleans, LA, 70130-3396,
telephone number 504-589-2965.

SUPPLEMENTARY INFORMATION: The US 90
bascule drawbridge across the Back Bay
of Biloxi between Biloxi and Ocean
Springs, Harrison and Jackson Counties,
Mississippi has a vertical clearance of
35.9 feet above mean high water,
elevation 1.8 feet Mean Sea Level, in the
closed-to-navigation position and
unlimited clearance in the open-to-
navigation position. Navigation on the
waterway consists of tugs with tows,
fishing vessels, sailing vessels, and
other recreational craft. Presently, as set
out in 33 CFR 117.765, the draw opens
on signal except that from 6:30 a.m. to
7:05a.m., 7:20 a.m. to 8:05 a.m., 4 p.m.
to 4:45 p.m., and 4:55 p.m. to 5:30 p.m.
Monday through Friday except
holidays, the draw need not open for the
passage of vessels.

The Mississippi Department of
Transportation requested a temporary
deviation from the normal operation of
the bridge in order to accommodate
maintenance work. The maintenance
work consists of replacing existing
center span locks with new shim plates,
replacing the electric brake system with
a new hydraulic system, restoring the
auxiliary drive system, realignment of
the bridge, replacing worn oil seals and
installation of new power supply
conduit and cables. This work is
essential for the continued operation of
the draw span. The request was
reviewed by the Marine Safety Office in
Mobile, Alabama, and it does not appear
that the requested deviation will have a
major impact on local vessel traffic.

This District Commander has,
therefore, issued a deviation from the
regulations in 33 CFR 117.765
authorizing the bridge to remain closed
from 8:30 a.m. until noon and from
12:30 p.m. until 3 p.m., Monday
through Friday from June 8, until July
1, 1998. Additionally, the bridge will be
closed to navigation daily from 12:01
a.m. to 5 a.m. from June 22, until June
26, 1998.

Dated: May 29, 1998.
A.L. Gerfin, Jr.,

Captain, U.S. Coast Guard, Acting
Commander, 8th Coast Guard Dist.

[FR Doc. 98-15282 Filed 6—-8-98; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[AD-FRL-6106-4]
RIN 2060-A100

National Emission Standards for
Hazardous Air Pollutants: Petroleum
Refineries

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action revises the
“National Emission Standards for
Hazardous Air Pollutants: Petroleum
Refineries” which was issued as a final
rule August 18, 1995. This rule is
commonly known as the Petroleum
Refineries national emission standards
for hazardous air pollutants (NESHAP).
This action revises the date by which an
Implementation Plan for emissions
averaging is to be submitted. Today’s
action also exempts specific streams
associated with hydrogen plants from
the requirements for process vents.

DATES: The direct final rule will be
effective on August 18, 1998. The direct
final rule will become effective without
further notice unless the EPA receives
relevant adverse comments on or before
July 9, 1998. Should the EPA receive
such comments, it will publish a timely
document withdrawing this rule.

ADDRESSES: Comments. Comments
should be submitted (in duplicate, if
possible) to: Air and Radiation Docket
and Information Center (6102),
Attention Docket Number A—93-48 (see
docket section below), U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.
The EPA requests that a separate copy
also be sent to the contact person listed
below.

FOR FURTHER INFORMATION CONTACT: Mr.
James Durham, Waste and Chemical
Processes Group, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina, 27711, telephone
number (919) 541-5672.
SUPPLEMENTARY INFORMATION: On August
18, 1995 EPA promulgated the
“National Emission Standards for
Hazardous Air Pollutants from

Petroleum Refineries” (the ““Petroleum
Refineries NESHAP’’). The NESHAP
regulates hazardous air pollutants (HAP)
emitted from new and existing refineries
that are major sources of HAP
emissions. The regulated category and
entities affected by this action include:

Category Examples of regulated entities

Industry .... | Petroleum Refineries (Standard
Industrial Classification Code

2911).

This table is not intended to be
exhaustive but, rather, provides a guide
for readers regarding entities likely to be
interested in the revisions to the
regulation affected by this action. To
determine whether your facility is
regulated by this action, you should
carefully examine all of the applicability
criteria in 40 CFR 63.640. If you have
questions regarding the applicability of
this action to a particular entity, consult
the appropriate person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section.

A companion proposal to this direct
final rule is being published in today’s
Federal Register and is identical to this
direct final rule. Any comments on the
revisions to the Petroleum Refineries
NESHAP should address that proposal.
If relevant adverse comments are timely
received by the date specified in the
proposed rule, the EPA will publish a
document informing the public that this
rule did not take effect and the
comments will be addressed in a
subsequent final rule based on the
proposed rule. If no relevant adverse
comments on any provision of this
direct final rule are timely filed then the
entire direct final rule will become
effective on August 18, 1998, and no
further action will be taken on the
companion proposal published today.

I. Description of Revisions

A. Revision of Submission Date for Plan
to Implement Emissions Averaging

Today’s action revises the
requirement to submit an
Implementation Plan, if using emissions
averaging, no later than 18 months prior
to the compliance date. The requirement
is revised to allow the Implementation
Plan to be submitted for approval at any
time prior to initiation of emissions
averaging. The EPA has determined that
the requirement to submit the
Implementation Plan 18 months prior to
the compliance date is not desirable
because it precludes existing sources
from using emissions averaging if they
decide to do so in the future.
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B. Exemption of Specific Hydrogen
Plant Vent Streams From Process Vents
Requirements

At the time the Petroleum Refineries
NESHAP was being developed, little
information was available regarding
hydrogen plant vent streams. Neither
the petroleum refining industry nor the
EPA had adequate information to
accurately determine if hydrogen plant
vents would be subject to the
miscellaneous process vent provisions
of the NESHAP. Recent information
gathering efforts by the petroleum
refining industry indicate that there are
vent streams from hydrogen plants that
meet the definition of Group 1
miscellaneous process vents. However,
this information indicates that these
vents, because they have no controls,
are significantly different from the vents
on which the miscellaneous process
vent provisions are based.
Consequently, it may not be appropriate
or even possible to apply the
miscellaneous process vent provisions
to these hydrogen plant vents.

In hydrogen plants, steam and
methane or other hydrocarbons are
reacted to form a synthesis gas, which
is a mixture of hydrogen and carbon
dioxide. Once the hydrogen is formed it
must be purified by removing the
carbon dioxide. Two techniques are
used for carbon dioxide removal: wet
carbon dioxide absorption/desorption;
and pressure swing absorption (PSA).
Methanol is formed as a byproduct of
the hydrogen-forming reactions.
Absorption/desorption systems absorb
some of the methanol along with the
CO.. In some instances, methanol is
used as the absorption fluid. Heat or an
inert gas such as nitrogen is
subsequently used to desorb the
absorption fluid. The desorbed gases
contain CO,, water vapor, nitrogen (for
some processes), and small quantities of
methanol. This is referred to as the CO>
vent. A source of emissions for both the
absorption/desorption and PSA systems
can be steam that is condensed and
removed at various points in the
process. The steam contains condensed
methanol and dissolved carbon dioxide.
When the steam is deaerated to remove
air and carbon dioxide before being
recycled, some of the methanol is
released to the atmosphere with the
carbon dioxide and air. This is referred
to as the deaerator vent.

The CO; vent and deaerator vent are
significantly different from typical
miscellaneous process vents considered
in determining the requirements of the
Petroleum Refineries NESHAP. Typical
process vents are continuous streams of
consistent composition with sufficient

heating value to sustain combustion.
Incineration of these streams in boilers,
process heaters or flares, which was
determined to be the maximum
achievable control technology, is not
expected to cause operational upsets.

The hydrogen plant vents are of
significant volume and have little
heating value. They are primarily
composed of water vapor and carbon
dioxide. Methanol, the combustible
element of the streams, has been
determined to make up less than one
percent of the deaerator vent and to be
in the part per million range in the CO;
vent. It is not likely that existing flares,
boilers, or process heaters can
accommodate the combustion of these
vents due to their large volume and the
additional auxiliary fuel that would be
required to sustain combustion. None of
these hydrogen plant vents are currently
known to be controlled. New control
devices would have to be built to
achieve the destruction efficiency
required by the NESHAP. The original
analysis of the impact of the
miscellaneous process vent provisions
indicated that no major capital
investments or significant operating
costs would be required to comply. This
would not be the case for the hydrogen
plant vents. Cost analyses indicate that
new control devices would require a
capital investment ranging from
$250,000 to $2,000,000. Capital costs are
relatively high due to the large volume
of the vents streams. The relative
amount of methanol destroyed is low,
due to the low concentrations in the
vent streams. The resulting cost
effectiveness is estimated to range from
$5,500 to $55,000 per megagram of
methanol destroyed.

Analysis of data currently available
indicates that, unlike other process
vents, these hydrogen plant CO, and
deaerator vents are not being controlled.
An analysis of the control technology in
place at the best performing 12 percent
of facilities would result in a
determination that the maximum
achievable control technology (MACT)
floor is ““no control” for hydrogen plant
CO; and deaerator vents. Thus,
requiring hydrogen plant CO, and
deaerator vents to comply with the
existing process vent requirements
would constitute the imposition of an
‘““above the floor” requirement. Due to
significantly increased compliance
costs, EPA does not believe that such an
‘““above the floor” requirement is
justified. Compliance with the existing
process vents requirements cannot be
achieved with the same cost
effectiveness estimated for typical
miscellaneous process vents. Potential
controls for the hydrogen plant vents are

significantly more costly than those for
typical process vents, mainly due to the
fact that new control devices would be
required. Because the MACT analysis
and cost effectiveness analysis for
miscellaneous process vents are not
applicable to hydrogen plant vents, an
exemption from the miscellaneous
process vents provision is being
provided for hydrogen plant CO, and
deaerator vents.

I1. Judicial Review

Under section 307(b)(1) of the Clean
Air Act (Act), judicial review of the
actions taken by the administrator in
this final rule is available only on the
filing of a petition for review in the U.S.
Court of Appeals for the District of
Columbia Circuit within 60 days of
today’s publication of this action. Under
section 307(b)(2) of the Act, the
requirements set forth in today’s final
rule may not be challenged later in civil
or criminal proceedings brought by EPA
to enforce these requirements.

I1l. Administrative

A. Paperwork Reduction Act

The information collection
requirements of the previously
promulgated NESHAP were submitted
to and approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. A copy of this Information
Collection Request (ICR) document
(OMB Control Number 2060-0340) may
be obtained from the Information Policy
Branch (PY-223Y); U.S. Environmental
Protection Agency; 401 M Street, SW;
Washington, DC 20460 or by calling
(202) 260-2740. The ICR is currently in
the reinstatement process.

Today’s changes to the NESHAP have
no impact on the information collection
burden estimates. The changes
regarding emissions averaging consist of
a revision to the date by which an
Implementation Plan is to be submitted.
Because the industry and the EPA were
not aware of the hydrogen plant vent
streams that may meet the current
Group 1 miscellaneous process vent
definition, information collection
activities associated with these vents
were not included in the burden
estimate. Today’s revisions do not
increase or decrease the information
collection burden on the regulated
community or the EPA. Consequently,
the ICR has not been revised.

B. Executive Order 12866 Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993) the EPA must
determine whether the regulatory action
is “significant’”” and therefore subject to
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OMB review and the requirements of
the Executive Order. The Order defines
a “‘significant regulatory action’ as one
that is likely to result in a rule that may:

1. Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities;

2. Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

3. Materially alter the budgetary
impact of entitlements, grants, user fees,
or land programs or the rights and
obligations of recipients thereof; or

4. Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Today’s action revises a submittal
date for a report and provides an
exemption for specific vent streams.
Because today’s action does not add any
additional requirements, this rule was
classified “non-significant” under
Executive Order 12866 and, therefore
was not reviewed by the Office of
Management and Budget.

C. Regulatory Flexibility

The EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. The EPA has also
determined that this rule will not have
a significant negative economic impact
on a substantial number of small
entities. This direct final rule will not
have a significant negative impact on a
substantial number of small entities
because it does not add any
requirements to the Petroleum
Refineries NESHAP. This rule revises a
submittal date for a report and provides
an exemption for specific vent streams.

D. Unfunded Mandates Reform Act

Title 1l of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to

identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective,
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

At the time of promulgation, EPA
determined that the Petroleum
Refineries NESHAP does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate or to the
private sector. This determination is not
altered by today’s action, the purpose of
which is to revise the submittal date for
a report and provide an exemption for
specific vent streams. Thus, today’s rule
is not subject to the requirements of
sections 202 and 205 of the UMRA.

E. Executive Order 12875

To reduce the burden of Federal
regulations on States and small
governments, the President issued
Executive Order 12875 entitled
“Enhancing the Intergovernmental
Partnership’ on October 26, 1993.
Executive Order 12875 prohibits the
EPA, to the extent feasible and
permitted by law, from promulgating
any regulation that is not required by
statute and that creates a mandate upon
a State, local or tribal government
unless: (i) the Federal Government
provides the funds necessary to pay the
direct costs incurred by the State, local
or tribal government in complying with
the mandate; or, (ii) EPA provides to the
Office of Management and Budget a
description of the extent of the EPA’s
prior consultation with representatives
of affected State, local and tribal
governments, the nature of those entities
concerns, any written communications

submitted to EPA by such units of
government and the EPA’s position
supporting the need to issue the
regulation. Executive Order 12875
further requires the EPA to develop an
effective process to permit elected
officials and other representatives of
State, local and tribal governments ““‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.” This rule does not create a
mandate upon State, local or tribal
governments.

F. Applicability of Executive Order
13045

Executive Order 13045 applies to any
rule that EPA determines (1)
“economically significant” as defined
under Executive Order 12866, and (2)
the environmental health or safety risk
addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets both criteria,
the EPA must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the EPA.

This direct final rule is not subject to
E.O. 13045, entitled ““Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not an
economically significant regulatory
action as defined by Executive Order
12866, and it does not address an
environmental health or safety risk that
would have a disproportionate effect on
children.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a ““major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous air
pollutants, Petroleum refineries,
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Reporting and recordkeeping

requirements, Storage vessels.
Dated: May 28, 1998.

Carol M. Browner,

Administrator.

For reasons set out in the preamble,
part 63 of title 40, chapter I, of the Code
of Federal Regulations is amended as
follows:

PART 63—[AMENDED)]

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart CC—National Emission
Standards for Hazardous Air Pollutants
From Petroleum Refineries

2. Amend §63.641 by revising
paragraphs (11), (12), and (13) of and
adding paragraph (14) to the definition
of miscellaneous process vent to read as
follows:

8§63.641 Definitions.

* * * * *

Miscellaneous process vent * * *

(11) Coking unit vents associated with
coke drum depressuring at or below a
coke drum outlet pressure of 15 pounds
per square inch gauge, deheading,
draining, or decoking (coke cutting) or
pressure testing after decoking;

(12) Vents from storage vessels;

(13) Emissions from wastewater
collection and conveyance systems
including, but not limited to,
wastewater drains, sewer vents, and
sump drains; and

(14) Hydrogen production plant vents
through which carbon dioxide is
removed from process streams or
through which steam condensate
produced or treated within the

hydrogen plant is degassed or deaerated.

* * * * *

3. Amend §63.653 by revising
paragraph (d)(1) to read as follows:

§63.653 Monitoring, recordkeeping, and
implementation plan for emission
averaging.
* * * * *

(d) * * X

(1) The Implementation Plan shall be
submitted to the Administrator and
approved prior to implementing
emissions averaging. This information
may be submitted in an operating
permit application, in an amendment to
an operating permit application, in a
separate submittal, in a Notification of
Compliance Status Report, in a Periodic
Report or in any combination of these
documents. If an owner or operator
submits the information specified in
paragraph (d)(2) of this section at
different times, and/or in different
submittals, later submittals may refer to
earlier submittals instead of duplicating
the previously submitted information.

* * * * *

[FR Doc. 98-15005 Filed 6—-8-98; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 56 and 70

[Docket No. PY-98-002]

RIN 0581-AB54

Egg, Poultry, and Rabbit Grading
Increase in Fees and Charges

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service (AMS) proposes to increase the
fees and charges for Federal voluntary
egg, poultry, and rabbit grading. These
fees and charges need to be increased to
cover the increase in salaries of Federal
employees, salary increases of State
employees cooperatively utilized in
administering the programs, and other
increased Agency costs.

DATES: Comments must be received on
or before August 10, 1998.

ADDRESSES: Send written comments, in
duplicate, to Douglas C. Bailey, Chief,
Standardization Branch, Poultry
Programs, Agricultural Marketing
Service, U.S. Department of Agriculture,
STOP 0259, room 3944-South, 1400
Independence Avenue, SW,
Washington, DC 20250-0259.
Comments received may be inspected at
this location between 8:00 a.m. and 4:30
p.m., Eastern Time, Monday thru
Friday, except holidays. State that your
comments refer to Docket No. PY-98—
002.

FOR FURTHER INFORMATION CONTACT: Rex
A. Barnes, Chief, Grading Branch, (202)
720-3271.
SUPPLEMENTARY INFORMATION: This
proposed rule has been determined to
be not significant for purposes of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget (OMB).

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not

intended to have retroactive effect. This
rule will not preempt any State or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this rule.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the AMS has considered the economic
impact of this action on small entities.

There are about 400 users of Poultry
Programs’ grading services. Many of
these users are small entities under the
criteria established by the Small
Business Administration (13 CFR
121.601). This proposed rule will raise
the fees charged to businesses for
voluntary grading services for eggs,
poultry, and rabbits. The AMS estimates
that overall this rule would yield an
additional $1.5 million during FY 1999.
The hourly resident rate for grading
services will increase by approximately
4.1 percent while the hourly
nonresident rate for grading service will
increase by approximately 15 percent.
The costs to entities will be proportional
to their use of service, so that costs are
shared equitably by all users.
Furthermore, entities are under no
obligation to use grading services as
authorized under the Agricultural
Marketing Act of 1946.

The AMS regularly reviews its user
fee financed programs to determine if
the fees are adequate. The existing fee
schedule will not generate sufficient
revenues to cover program costs while
maintaining an adequate reserve balance
(four months of costs) as called for by
Agency policy (AMS Directive 408.1).
The Agency has engaged in streamlining
efforts to reduce costs including staff
and space reductions or closing of field
offices. However, overall, costs are
increasing despite these efforts.

Without a fee increase, revenue
projections for FY 1999 would be $19.8
million, with costs projected at $22.3
million. The shortfall, if allowed to
continue, would translate into an
approximate 3.8 month operating
reserve at the end of FY 1999 or $7.1
million, which is less than Agency
policy requires. With the fee increase,
FY 1999 revenue is projected to be $21.3
million and costs are projected at $22.3
million. Trust fund balances would be
$8.5 million or 4.3 months.

The AMS has certified that this action
will not have a significant impact on a
substantial number of small entities, as
defined in the RFA (5 U.S.C. 601).

The information collection
requirements that appear in the sections
to be amended by the proposed rule
have been previously approved by OMB
and assigned OMB Control Numbers
under the Paperwork Reduction Act (44
U.S.C. Chapter 35) as follows:
§56.52(a)(4)—No. 0581-0128; and
§70.77(a)(4)—No. 0581-0127.

Background and Proposed Changes

The Agricultural Marketing Act
(AMA\) of 1946 authorizes official
grading and certification on a user-fee
basis of eggs, poultry, and rabbits. The
AMA provides that reasonable fees be
collected from users of the program
services to cover, as nearly as
practicable, the costs of services
rendered. AMS regularly reviews these
programs to determine if fees are
adequate and if costs are reasonable.
This proposal would amend the
schedule for fees and charges for
grading services rendered to the egg,
poultry, and rabbit industries to reflect
the costs currently associated with the
program.

Several streamlining actions to be
completed in FY 1998 will result in cost
savings. They include staff and space
reductions or closing of field offices.
However, overall, costs are increasing
despite these efforts.

Employee salaries and benefits
account for approximately 82 percent of
the total operating budget. A general
and locality salary increase for Federal
employees, ranging from 2.57 to 6.52
percent, depending on locality, became
effective in January 1998 and has
materially affected program costs.
Another general and locality salary
increase estimated at 3.0 percent is
expected in January 1999. Also, from
October 1997 through September 1999,
salaries and fringe benefits of federally
licensed State employees will have
increased by about 6 percent. As a
result, the hourly resident rate for
grading services will increase by
approximately 4.1 percent. The hourly
resident rate covers graders’ salaries,
fringe benefits, and related costs.

Another factor affecting the current
fee structure is the increased demand
for grading services on a fee basis.
Resident grading service is provided by
a grader with a regular tour of duty in
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a plant, while fee grading service is
provided by a grader on an intermittent,
as-needed basis. Historically, the
majority of shell egg and poultry grading
has been done on a resident basis
according to the official U.S. quality
grade standards. In recent years,
however, there has been an increase in
the volume of shell eggs and poultry
being traded according to product-
specific purchase requirements where
USDA certification is required, and this
work is done predominantly on a fee
basis. Fee services for many plants
require more supervisory time and
travel to staff, train, and supervise
graders. As a result, a greater proportion
of overhead costs for supervision and
support staff must be charged to fee
services. Rates to cover these costs were

only minimally raised in years prior to
the last fee increase effective May 1,
1997. Current analysis shows that these
rates need to be increased an additional
15 percent to totally support their fair
share of the program’s overhead costs.

Additionally, rates for appeal grading
and review of a grader’s decision are
only occasionally used, currently
accounting for less than $5,000 revenue
annually. A separate rate for this service
would be discontinued and these
services would be charged using fee
service rates for the time required to
perform such service. This amendment
would simplify the rate structure and
any change in revenue would be
negligible.

A recent review of the current fee
schedule, effective May 1, 1997,

revealed that anticipated revenue will
not adequately cover increasing program
costs. Without a fee increase, projected
FY 1999 revenues for grading services
are $19.8 million, with costs projected
at $22.3 million, and trust fund balances
would be $7.1 million, below
appropriate levels. With a fee increase,
projected FY 1999 revenues would be
$21.3 million and costs are projected at
$22.3 million. Trust fund balances
would be $8.5 million or 4.3 months of
operating costs.

The following table compares current
fees and charges with proposed fees and
charges for egg, poultry, and rabbit
grading as found in 7 CFR Parts 56 and
70:

Service Current Proposed
Resident service:
UL [V = 1a (o] g o) HRST=T AV (ol ST PP PUPRP 310 310
Hourly charges—Regular hours 26.56 27.64
Administrative charges—Poultry grading:
[T g o0 1 o o o T TU L1 Y O SRRSOTSS .00033 .00034
Minimum per month 225 225
Maximum per month 2,250 2,500
Administrative charges—Shell egg grading:
Per 30-d0zZeN CASE Of SNEII EOUS ..vviiiriiiiiiiee ettt re e st e s e e s e e e saee e e e staeeeataeeeantaeeassseeessneeeeasneeannnes .038 .040
Minimum per month 225 225
MaXIMUM PEF MONTN L.t s e st e et e e e st e e e ssteeeessseeeasseeeesteeeeanseeeasnseeesneeeennsneennnnes 2,250 2,500
Administrative charges—Rabbit grading:
Based on 25% of grader’s salary, minimum per month 225 250
Nonresident Service: *
Hourly charges:
[RTETo U] = T o TN | £ S TP P PP TUPUPRUOPPRRY 26.56 27.64
Administrative charges:
Based on 25% of grader’s salary, minimum Per MONtN ..........coouiiiiiiiiii e e e 225 250
Fee and appeal service:
Hourly charges:
L= 1] = Ul o TU ] £SO 38.96 44.80
Weekend and holiday hours 43.24 51.60

1For poultry and shell egg grading.

List of Subjects
7 CFR Part 56

Eggs and egg products, Food grades
and standards, Food labeling, Reporting
and recordkeeping requirements.

7 CFR Part 70

Food grades and standards, Food
labeling, Poultry and poultry products,
Rabbits and rabbit products, Reporting
and recordkeeping requirements.

For reasons set forth in the preamble,
it is proposed that Title 7, Code of
Federal Regulations, parts 56 and 70 be
amended as follows:

PART 56—GRADING OF SHELL EGGS

1. The authority citation for part 56
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

2. Section 56.46 is revised to read as
follows:

§56.46 On afee basis.

(a) Unless otherwise provided in this
part, the fees to be charged and
collected for any service performed, in
accordance with this part, on a fee basis
shall be based on the applicable rates
specified in this section.

(b) Fees for grading services will be
based on the time required to perform
the services. The hourly charge shall be
$44.80 and shall include the time
actually required to perform the grading,
waiting time, travel time, and any
clerical costs involved in issuing a
certificate.

(c) Grading services rendered on
Saturdays, Sundays, or legal holidays
shall be charged for at the rate of $51.60
per hour. Information on legal holidays
is available from the Supervisor.

3. Section 56.47 is revised to read as
follows:

§56.47 Fees for appeal grading or review
of a grader’s decision.

The cost of an appeal grading or
review of a grader’s decision shall be
borne by the appellant on a fee basis at
rates set forth in 8§ 56.46, plus any travel
and additional expenses. If the appeal
grading or review of a grader’s decision
discloses that a material error was made
in the original determination, no fee or
expenses will be charged.

4. In §56.52, paragraph (a)(4) is
revised to read as follows:

§56.52 Continuous grading performed on
aresident basis.
* * * * *

(a) * X *
(4) An administrative service charge
based upon the aggregate number of 30-
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dozen cases of all shell eggs handled in
the plant per billing period multiplied
by $0.040, except that the minimum
charge per billing period shall be $225
and the maximum charge shall be
$2,500. The minimum charge also
applies where an approved application
is in effect and no product is handled.
* * * * *

5. In §56.54, paragraph (a)(2) is
revised to read as follows:

§56.54 Charges for continuous grading
performed on a nonresident basis.
* * * * *

(a) * * *

(2) An administrative service charge
equal to 25 percent of the grader’s total
salary costs. A minimum charge of $250
will be made each billing period. The
minimum charge also applies where an
approved application is in effect and no
product is handled.

* * * * *

PART 70—VOLUNTARY GRADING OF
POULTRY PRODUCTS AND RABBIT
PRODUCTS

6. The authority citation for part 70
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

7. Section 70.71 is revised to read as
follows:

§70.71 On afee basis.

(a) Unless otherwise provided in this
part, the fees to be charged and
collected for any service performed, in
accordance with this part, on a fee basis
shall be based on the applicable rates
specified in this section.

(b) Fees for grading services will be
based on the time required to perform
such services for class, quality, quantity
(weight test), or condition, whether
ready-to-cook poultry, ready-to-cook
rabbits, or specified poultry food
products are involved. The hourly
charge shall be $44.80 and shall include
the time actually required to perform
the work, waiting time, travel time, and
any clerical costs involved in issuing a
certificate.

(c) Grading services rendered on
Saturdays, Sundays, or legal holidays
shall be charged for at the rate of $51.60
per hour. Information on legal holidays
is available from the Supervisor.

8. Section 70.72 is revised to read as
follows:

§70.72 Fees for appeal grading, laboratory
analysis, or examination or review of a
grader’s decision.

The costs of an appeal grading,
laboratory analysis, or examination or
review of a grader’s decision, will be
borne by the appellant on a fee basis at

rates set forth in § 70.71, plus any travel
and additional expenses. If the appeal
grading, laboratory analysis, or
examination or review of a grader’s
decision discloses that a material error
was made in the original determination,
no fee or expenses will be charged.

9. In 870.76, paragraph (a)(2) is
revised to read as follows:

§70.76 Charges for continuous poultry
grading performed on a nonresident basis.
* * * * *

(a) * X x

(2) An administrative service charge
equal to 25 percent of the grader’s total
salary costs. A minimum charge of $250
will be made each billing period. The
minimum charge also applies where an
approved application is in effect and no
product is handled.

* * * * *

10. In §70.77, paragraphs (a)(4) and
(a)(5) are revised to read as follows:

§70.77 Charges for continuous poultry or
rabbit grading performed on a resident
basis.

* * * * *

(a * * *

(4) For poultry grading: An
administrative service charge based
upon the aggregate weight of the total
volume of all live and ready-to-cook
poultry handled in the plant per billing
period computed in accordance with the
following: Total pounds per billing
period multiplied by $0.00034, except
that the minimum charge per billing
period shall be $225 and the maximum
charge shall be $2,500. The minimum
charge also applies where an approved
application is in effect and no product
is handled.

(5) For rabbit grading: An
administrative service charge equal to
25 percent of the grader’s total salary
costs. A minimum charge of $250 will
be made each billing period. The
minimum charge also applies where an
approved application is in effect and no
product is handled.

* * * * *
Dated: June 3, 1998.
Enrique E. Figueroa,

Administrator, Agricultural Marketing
Service.

[FR Doc. 98-15205 Filed 6—-8-98; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72
RIN 3150-AF80

Miscellaneous Changes to Licensing
Requirements for the Independent
Storage of Spent Nuclear Fuel and
High-Level Radioactive Waste

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is proposing to amend its
regulations to correct several
inconsistencies and to clarify certain
sections of the regulations. The
amendments would differentiate the
requirements for the storage of spent
fuel under wet and dry conditions,
clarify requirements for the content and
submission of various reports, and
specify that quality assurance (QA)
records must be maintained as
permanent records.

DATES: The comment period expires
August 24, 1998. Comments received
after this date will be considered if it is
practical to do so, but the Commission
is able to ensure consideration only for
comments received on or before this
date.

ADDRESSES: Comments may be sent to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001. Attention: Rulemakings and
Adjudications Staff.

Deliver comments to: 11555 Rockville
Pike, Rockville, Maryland, between 7:30
am and 4:15 pm on Federal workdays.

You may also provide comments via
the NRC’s interactive rulemaking web
site through the NRC home page
(http://www.nrc.gov). This site provides
the availability to upload comments as
files (any format) if your web browser
supports that function. For information
about the interactive rulemaking site,
contact Ms. Carol Gallagher, (301) 415—
6215; e-mail CAG@nrc.gov.

Certain documents related to this
rulemaking, including comments
received may be examined at the NRC
Public Document Room, 2120 L Street
NW., (Lower Level), Washington, DC.
These same documents also may be
viewed and downloaded electronically
via the interactive rulemaking website
established by NRC for this rulemaking.
FOR FURTHER INFORMATION CONTACT: M.
L. Au, Office of Nuclear Material Safety
and Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone (301) 415-6181, e-mail
mla@nrc.gov.



Federal Register/Vol. 63, No. 110/ Tuesday, June 9, 1998/Proposed Rules

31365

SUPPLEMENTARY INFORMATION:

Background

The Commission’s licensing
requirements for the independent
storage of spent nuclear fuel and high-
level radioactive waste are codified in
10 CFR Part 72. The NRC experience in
applying Part 72 has indicated that
certain additions and clarifications to
the regulations are necessary. This
proposed rule would make eight
miscellaneous changes to 10 CFR Part
72. These changes would ensure that
necessary information is included in
reports and that Quality Assurance
records are maintained permanently
when identified with activities and
items important to safety. These reports
and records are needed to facilitate NRC
inspection to verify compliance with
regulatory reporting requirements to
ensure the protection of public health
and safety, and the environment.

Discussion of Proposed Amendments

1. Modify §872.1 and 72.2 to include
spent fuel storage cask and remove the
superseded information.

The purpose (§ 72.1) and scope
(8 72.2) were not modified when the
Commission amended Part 72 on July
18, 1990 (55 FR 29181) to include a
process for providing a general license
to a reactor licensee to store spent fuel
in an independent spent fuel storage
installation (ISFSI) at power reactor
sites (Subpart K) and a process for the
approval of spent fuel storage casks
(Subpart L). Although the language in
these sections may be read to include
the general license provisions of
Subpart K, the approval process for
spent fuel storage casks in Subpart L is
not referenced. This rulemaking would
make the purpose and scope sections
complete by specifically referencing the
Subpart L cask approval process. This
rulemaking also would remove
information in the purpose and scope
sections regarding the Federal interim
storage program since the time for its
implementation has expired (61 FR
35935; July 9, 1996).

2. Change the requirement for making
initial and written reports in 8872.4 and
72.216.

This change would be made to §72.4
to provide that, except where otherwise
specified, all communications and
reports are to be addressed to NRC’s
Document Control Desk (DCD) rather
than to the Director, Office of Nuclear
Material Safety and Safeguards (NMSS).
Three current regulations govern the
submission of written reports under Part
72 (8872.75, 72.216(b), and
50.72(b)(2)(vii)(B) that is referenced in
§72.216(a)). Under § 72.75(d)(2) a report

is sent to the DCD. However
§850.72(b)(2)(vii)(B) and 72.216(b)
indicate that the report be sent as
instructed in § 72.4, to the Director,
NMSS. To achieve consistency, 8§ 72.4 is
being revised to instruct that reports be
sent to the DCD. Licensing
correspondence forwarded to the NRC’s
DCD would ensure proper docketing
and distribution. Also, § 72.216(c) is
being changed to correct an error. The
current regulation references
8872.75(a)(2) and (3); the reference
should be revised to §§ 72.75(b)(2) and
3).

3. Change the requirement for
submittal of dry cask storage effluent
report in 8§ 72.44.

Currently, 8 72.44(d)(3) requires that a
dry cask storage effluent report be
submitted to the appropriate NRC
regional office within the first 60 days
of each year. Section 50.36a(a)(2)
requires that a similar report be
submitted to the Commission once each
year specifying liquid and gaseous
effluents from reactor operations.

The proposed revision would permit
reactor licensees to submit their dry
cask storage effluent report to the NRC
once each year at the same time as the
effluent report from reactor operations.
The time between submission of these
reports would be no longer than 12
months. However, after the effective
date of the final rule, the licensee may
submit the first report for a shorter
period of time to get on the same
reporting schedule as the annual reactor
effluent report.

4. Clarify the reporting requirements
for specific events and conditions in
§72.75.

Section 72.75 contains reporting
requirements for specific events and
conditions, including the requirement
in §72.75(d)(2) for a follow-up written
report for certain types of emergency
and non-emergency notifications. The
proposed rule would clarify the specific
information required to meet the intent
of the existing reporting requirement. A
comparable reporting requirement
already exists for similar reactor type
events in §50.73(b). The proposed rule
would incorporate the format and
content outlined in §50.73(b) into
§72.75(d)(2) to clearly inform licensees
of the information necessary for the
NRC staff’s review. Since the reporting
requirement already exists, no
significant increase in the licensee’s
reporting burden will occur by
clarifying the format and content.

5. Clarify the requirement for
capability for continuous monitoring of
confinement storage systems in
§72.122(h)(4).

Currently, 8§ 72.122(h)(4) requires the
capability for continuous monitoring of
storage confinement systems. The
meaning of “‘continuous” is open to
interpretation and does not differentiate
between monitoring requirements for
wet and dry storage of spent fuel. Wet
storage requires active heat removal
systems that involve a monitoring that
is “continuous’ in the sense of
uninterrupted. Because of the passive
nature of dry storage, active heat
removal systems are not needed and
monitoring can be less frequent. This
proposed rule would clarify that the
frequency of monitoring can be different
for wet and dry storage systems. As part
of the NRC approval process, the
periodicity of monitoring is specified in
the Certificate of Compliance.

6. Clarify the requirement specifying
instrument and control systems for
monitoring dry spent fuel storage in
§72.122(i).

Section 72.122(i) requires that
instrumentation and control systems be
provided to monitor systems important
to safety but does not distinguish
between wet and dry storage systems.
For wet storage, systems are required to
monitor and control heat removal. For
dry storage, passive heat removal is
used and a control system is not
required. This proposed change would
clarify that control systems are not
needed for dry storage systems.

7. Clarify the requirement for dry
spent fuel storage cask on methods of
criticality control in §72.124(b).

Section 72.124(b) requires specific
methods for criticality control,
including the requirement that where
solid neutron absorbing materials are
used, the design must provide for
positive means to verify their continued
efficacy. This requirement is
appropriate for wet spent fuel storage
systems but not for dry spent fuel
storage systems. The potentially
corrosive environment under wet
storage conditions is not present in dry
storage systems because an inert
environment is maintained. Under these
conditions, there is no mechanism to
significantly degrade the neutron
absorbing materials. In addition, the dry
spent fuel storage casks are sealed and
it is not practical to penetrate the
integrity of the cask to make the
measurements for verifying the efficacy
of neutron absorbing materials. This
proposed rule would clarify that
positive means for verifying the
continued efficacy of solid neutron
absorbing materials are not required for
dry storage systems, where the efficacy
is demonstrated at the outset.

8. Clarify the requirements in
§72.140(d) concerning the previously
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approved quality assurance program in
conformance with Appendix B of 10
CFR Part 50.

Section 72.174 specifies that quality
assurance (QA) records must be
maintained by or under the control of
the licensee until the Commission
terminates the license. However,
§72.140(d) allows a holder of a Part 50
license to use its approved Part 50,
Appendix B, QA program in place of the
Part 72 QA requirements, including the
requirement for QA records. Appendix
B allows the licensee to determine what
records will be considered permanent
records, using Regulatory Guide 1.28.
Thus, Part 50 licensees using an
Appendix B, QA program could choose
not to make permanent all records
generated in support of Part 72
activities. This proposed rule would
require these licensees to follow the Part
72 requirement to maintain QA records
until termination of the license.

Environmental Impact: Categorical
Exclusion

The NRC has determined that Items 1,
5, 6, and 7 of the proposed rule are the
types of action described as a categorical
exclusion in 10 CFR 51.22(c)(2) and
Items 2, 3, 4 and 8 of the proposed rule
are the types of action described as a
categorical exclusion in 10 CFR
51.22(c)(3). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this proposed regulation.

Paperwork Reduction Act Statement

Proposed Rule Containing Insignificant
Information Collections

This proposed rule increases the
burden on licensees by increasing the
record retention period to life of license
in 72.140(d). The public burden for this
information collection is estimated to
average 38 hours per request. Because
the burden for this information
collection is insignificant, Office of
Management and Budget (OMB)
clearance is not required. Existing
requirements were approved by the
Office of Management and Budget,
approval number 3150-0132.

Public Protection Notification

If an information collection does not
display a currently valid OMB control
number, the NRC may not conduct or
sponsor, and a person is not required to
respond to, the information collection.

Send comments on any aspect of this
proposed information collection,
including suggestions for reducing the
burden, to the Records Management
Branch (T-6 F33), U.S. Nuclear
Regulatory Commission, Washington,

DC 20555-0001, or by Internet
electronic mail at BISI@NRC.GOV; and
to the Desk Officer, Office of
Information and Regulatory Affairs,
NEOB-10202, (3150-0132), Office of
Management and Budget, Washington,
DC 20503.

Comments to OMB on the information
collections or on the above issues
should be submitted by July 9, 1998.
Comments received after this will be
considered if it is practical to do so, but
assurance of consideration cannot be
given to comments received after this
date.

Regulatory Analysis

The NRC has prepared a regulatory
analysis on this regulation. The analysis
examines the costs and benefits of the
alternatives considered by the NRC and
concludes that the proposed rule results
in an incremental improvement in
public health and safety that outweighs
the small incremental cost associated
with this proposed change. The analysis
is available for inspection in the NRC
Public Document Room, 2120 L Street,
NW (Lower Level), Washington. Single
copies of the analysis may be obtained
from M. L. Au, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
(301) 415-6181.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 as amended 5
U.S.C. 605(b) the Commission certifies
that this proposed rule will not, if
adopted, have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
only the operators of independent spent
fuel storage installation (ISFSI). These
companies do not fall within the scope
of the definition of “small entities” set
forth in the Regulatory Flexibility Act or
the Small Business Size Standards set
out in regulations issued by the Small
Business Administration at 13 CFR Part
121.

Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 72.62, does not
apply to this rule, because these
amendments do not involve any
provisions that would impose backfits
as defined in 10 CFR 72.62(a).
Therefore, a backfit analysis is not
required for this proposed rule.

List of Subjects in 10 CFR Part 72

Manpower training programs, Nuclear
materials, Occupational safety and
health, Reporting and recordkeeping

requirements, Security measures, Spent
fuel.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR Part 72.

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL AND HIGH-LEVEL
RADIOACTIVE WASTE

1. The authority citation for part 72
continues to read as follows:

Authority: Secs. 51, 53, 57, 62, 63, 65, 69,
81, 161, 182, 183, 184, 186, 187, 189, 68 Stat.
929, 930, 932, 933, 934, 935, 948, 953, 954,
955, as amended, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2071, 2073, 2077, 2092,
2093, 2095, 2099, 2111, 2201, 2232, 2233,
2234, 2236, 2237, 2238, 2282); sec. 274, Pub.
L. 86-373, 73 Stat. 688, as amended (42
U.S.C. 2021); sec. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846); Pub. L. 95-601, sec.
10, 92 Stat. 2951 as amended by Pub. L. 102—
486, sec. 7902, 106 Stat. 3123 (42 U.S.C.
5851); sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); secs. 131, 132, 133, 135,
137, 141, Pub. L. 97-425, 96 Stat. 2229, 2230,
2232, 2241, sec. 148, Pub. L. 100-203, 101
Stat. 1330-235 (42 U.S.C. 10151, 10152,
10153, 10155, 10157, 10161, 10168).

Section 72.44(g) also issued under secs.
142(b) and 148(c), (d), Pub. L. 100-203, 101
Stat. 1330-232, 1330-236 (42 U.S.C.
10162(b), 10168(c), (d)). Section 72.46 also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230
(42 U.S.C. 10154). Section 72.96(d) also
issued under sec. 145(g), Pub. L. 100-203,
101 Stat. 1330-235 (42 U.S.C. 10165(g)).
Subpart J also issued under secs. 2(2), 2(15),
2(19), 117(a), 141(h), Pub. L. 97-425, 96 Stat.
2202, 2203, 2204, 2222, 2224 (42 U.S.C.
10101, 10137(a), 10161(h)). Subparts K and L
are also issued under sec. 133, 98 Stat. 2230
(42 U.S.C. 10153) and sec. 218(a), 96 Stat.
2252 (42 U.S.C. 10198).

2. Section 72.1 is revised to read as
follows:

§72.1 Purpose.

The regulations in this part establish
requirements, procedures, and criteria
for the issuance of licenses to receive,
transfer, and possess power reactor
spent fuel and other radioactive
materials associated with spent fuel
storage in an independent spent fuel
storage installation (ISFSI) and the
terms and conditions under which the
Commission will issue these licenses.
The regulations in this part also
establish requirements, procedures, and
criteria for the issuance of licenses to
the Department of Energy (DOE) to
receive, transfer, package, and possess
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power reactor spent fuel, high-level
radioactive waste, and other radioactive
materials associated with the spent fuel
and high-level radioactive waste storage,
in a monitored retrievable storage
installation (MRS). Furthermore, the
regulations in this part also establish
requirements, procedures, and criteria
for the issuance of Certificates of
Compliance approving spent fuel
storage casks.

3.In §72.2, paragraph (e) is removed,
paragraph (f) is redesignated as
paragraph (e), and a new paragraph (f)
is added to read as follows:

§72.2 Scope.

* * * * *

(f) Certificates of Compliance
approving the use of spent fuel storage
casks shall be issued in accordance with
the requirements of this part as stated in
§72.236.

4. Section 72.4 is revised to read as
follows:

§72.4 Communications.

Except where otherwise specified, all
communications and reports concerning
the regulations in this part and
applications filed under them should be
addressed to the U.S. Nuclear
Regulatory Commission, ATTN:
Document Control Desk, Washington,
DC 20555-0001.

5. In §72.44, paragraph (d)(3) is
revised to read as follows:

8§72.44 License conditions.
* * * * *

(d) * X *x

(3) An annual report be submitted to
the U.S. Nuclear Regulatory
Commission, ATTN: Document Control
Desk, Washington, DC 20555-0001,
specifying the quantity of each of the
principal radionuclides released to the
environment in liquid and in gaseous
effluents during the previous 12 months
of operation and such other information
as may be required by the Commission
to estimate maximum potential
radiation dose commitment to the
public resulting from effluent releases.
On the basis of this report and any
additional information that the
Commission may obtain from the
licensee or others, the Commission may
from time to time require the licensee to
take such action as the Commission
deems appropriate. The time between
submission of reports must be no longer
than 12 months.

* * * * *

6. In §72.75, paragraph (d)(2) is
revised, and paragraphs (d)(3), (d)(4),
(d)(5), (d)(6) and (d)(7) are added to read
as follows:

§72.75 Reporting requirements for
specific events and conditions.
* * * * *

(d) * * *

(2) Written report. Each licensee who
makes an initial report required by
paragraph (a) or (b) of this section shall
submit a written follow-up report
within 30 days of the initial report.
Written reports prepared pursuant to
other regulations may be submitted to
fulfill this requirement if the reports
contain all the necessary information
and the appropriate distribution is
made. These written reports must be
sent to the U.S. Nuclear Regulatory
Commission, ATTN: Document Control
Desk, Washington, DC 20555-0001.
These reports must include the
following:

(i) A brief abstract describing the
major occurrences during the event,
including all component or system
failures that contributed to the event
and significant corrective action taken
or planned to prevent recurrence;

(ii) A clear, specific, narrative
description of what occurred so that
knowledgeable readers conversant with
the design of ISFSI or MRS, but not
familiar with the details of a particular
facility, can understand the complete
event; and the narrative description
must include the following specific
information as appropriate for the
particular event:

(A) ISFSI or MRS operating
conditions before the event;

(B) Status of structures, components,
or systems that were inoperable at the
start of the event and that contributed to
the event;

(C) Dates and approximate times of
occurrences;

(D) The cause of each component or
system failure or personnel error, if
known;

(E) The failure mode, mechanism, and
effect of each failed component, if
known;

(F) A list of systems or secondary
functions that were also affected for
failures of components with multiple
functions;

(G) For wet spent fuel systems storage
only, after failure that rendered a train
of a safety system inoperable, an
estimate of the elapsed time from the
discovery of the failure until the train
was returned to service;

(H) The method of discovery of each
component or system failure or
procedural error;

(I)(1) Operator actions that affected
the course of the event, including
operator errors, procedural deficiencies,
or both, that contributed to the event;

(2) For each personnel error, the
licensee shall discuss:

(i) Whether the error was a cognitive
error (e.g., failure to recognize the actual
facility condition, failure to realize
which systems should be functioning,
failure to recognize the true nature of
the event) or a procedural error;

(ii) Whether the error was contrary to
an approved procedure, was a direct
result of an error in an approved
procedure, or was associated with an
activity or task that was not covered by
an approved procedure;

(iii) Any unusual characteristics of the
work location (e.g., heat, noise) that
directly contributed to the error; and

(iv) The type of personnel involved
(e.g., contractor personnel, utility-
licensed operator, utility nonlicensed
operator, other utility personnel);

(J) Automatically and manually
initiated safety system responses (wet
spent fuel storage systems only);

(K) The manufacturer and model
number (or other identification) of each
component that failed during the event;

(L) The quantities and chemical and
physical forms of the spent fuel or HLW
involved,;

(3) An assessment of the safety
consequences and implications of the
event. This assessment must include the
availability of other systems or
components that could have performed
the same function as the components
and systems that failed during the event;

(4) A description of any corrective
actions planned as a result of the event,
including those to reduce the
probability of similar events occurring
in the future;

(5) Reference to any previous similar
events at the same plant that are known
to the licensee;

(6) The name and telephone number
of a person within the licensee’s
organization who is knowledgeable
about the event and can provide
additional information concerning the
event and the plant’s characteristics;

(7) The extent of exposure of
individuals to radiation or to radioactive
materials without identification of
individuals by name.

7.1n 872.122, paragraphs (h)(4) and
(i) are revised to read as follows:

§72.122 Overall Requirements.
* * * * *

(h) * ok *x

(4) Storage confinement systems must
have the capability for continuous
monitoring in a manner such that the
licensee will be able to determine when
corrective action needs to be taken to
maintain safe storage conditions. For
dry storage, periodic monitoring is
sufficient provided that periodic
monitoring is consistent with the cask
design requirements. The monitoring
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period must be based upon the cask
design requirements.
* * * * *

(i) Instrumentation and control
systems. Instrumentation and control
systems for wet spent fuel storage must
be provided to monitor systems that are
important to safety over anticipated
ranges for normal operation and off-
normal operation. Those instruments
and control systems that must remain
operational under accident conditions
must be identified in the Safety
Analysis Report. Instrumentation
systems for dry spent fuel storage casks
must be provided in accordance with
cask design requirements to monitor
conditions that are important to safety
over anticipated ranges for normal
conditions and off-normal conditions.
Systems that are required under
accident conditions must be identified
in the Safety Analysis Report.

* * * * *

8.In §72.124, paragraph (b) is revised

to read as follows:

§72.124 Criteria for nuclear criticality
safety.
* * * * *

(b) Methods of criticality control.
When practicable the design of an ISFSI
or MRS must be based on favorable
geometry, permanently fixed neutron
absorbing materials (poisons), or both.
Where solid neutron absorbing materials
are used, the design must provide for
positive means of verifying their
continued efficacy. For dry spent fuel
storage systems, the continued efficacy
may be confirmed by a demonstration
and analysis before use, showing that
significant degradation of the neutron
absorbing materials cannot occur over
the life of the facility.

* * * * *

9. In §72.140, paragraph (d) is revised

to read as follows:

§72.140 Quality assurance requirements.
* * * * *

(d) Previously approved programs. A
Commission-approved quality assurance
program which satisfies the applicable
criteria of Appendix B to Part 50 of this
chapter and which is established,
maintained, and executed with regard to
an ISFSI will be accepted as satisfying
the requirements of paragraph (b) of this
section except that a licensee using an
Appendix B quality assurance program
also shall meet the requirement of
§72.174 for recordkeeping. Prior to
initial use, the licensee shall notify the
Director, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 205550001, of its intent to apply its
previously approved Appendix B

program to ISFSI activities. The licensee
shall identify the program by date of
submittal to the Commission, docket
number, and date of Commission
approval.

10. In 872.216, paragraph (c) is
revised to read as follows:

§72.216 Reports.
* * * * *

(c) The general licensee shall make
initial and written reports in accordance
with 8872.74 and 72.75, except for the
events specified by § 72.75(b)(2) and (3)
for which the initial reports will be
made under paragraph (a) of this
section.

Dated at Rockville, Maryland, this 3rd day
of June, 1998.

For the Nuclear Regulatory Commission.
John C. Hoyle,

Secretary of the Commission.
[FR Doc. 98-15265 Filed 6—-8-98; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-CE-02-AD]

RIN 2120-AA64

Airworthiness Directives; Alexander
Schleicher

Segelflugzeugbau Models K 8 and K 8
B Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all Alexander
Schleicher Segelflugzeugbau (Alexander
Schleicher) Models K 8 and K 8 B
sailplanes. The proposed AD would
require inspecting the canopy hood lock
assembly to assure that the height of the
cam is at least 2 millimeters (mm), and
modifying or replacing any canopy hood
lock assembly where the cam is less
than 2 mm in height. The proposed AD
is the result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Germany. The actions specified by the
proposed AD are intended to prevent
the canopy from coming open in flight
because the height of the locking cam is
less than 2 mm, which could result in
loss of the canopy with consequent pilot
injury.

DATES: Comments must be received on
or before July 13, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE—-02—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Alexander Schleicher Segelflugzeugbau,
6416 Poppenhausen, Wasserkuppe,
Federal Republic of Germany. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Project Officer, Sailplanes/
Gliders, FAA, Small Airplane
Directorate, Aircraft Certification
Service, 1201 Walnut, suite 900, Kansas
City, Missouri 64106; telephone: (816)
426-6934; facsimile: (816) 426-2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—CE-02—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
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FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—-CE-02—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified the FAA that an
unsafe condition may exist on all
Alexander Schleicher Models K 8 and K
8 B sailplanes. The LBA reports that the
fabrication of the canopy lock cam may
be incorrect. In particular, the height of
the canopy locking cam may be less
than 2 mm. If the height of the locking
cam is not at least 2 mm, then the
canopy may come open in flight.

This condition, if not corrected, could
result in loss of the canopy with
possible pilot injury.

Relevant Service Information

Alexander Schleicher has issued
Technical Note No. 21, dated May 12,
1980, which specifies procedures for (1)
inspecting the canopy locking cam to
assure that a height of at least 2 mm
exists; and (2) modifying any canopy
locking cam where the height is less
than 2 mm.

The LBA classified this service
bulletin as mandatory and issued
German AD 80-158, dated June 16,
1980, in order to assure the continued
airworthiness of these sailplanes in
Germany.

The FAA'’s Determination

This sailplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the LBA; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Alexander Schleicher
Models K 8 and K 8 B sailplanes of the
same type design registered in the
United States, the FAA is proposing AD
action. The proposed AD would require
inspecting the canopy hood lock

assembly to assure that the height of the
cam is at least 2 mm, and modifying or
replacing any canopy hood lock
assembly where the cam is less than 2
mm in height. Accomplishment of the
proposed action would be in accordance
with Alexander Schleicher Technical
Note No. 21, dated May 12, 1980.

Compliance Time of the Proposed AD

Although the canopy opening would
only be unsafe during flight, the
condition specified in the proposed AD
is not a result of the number of times the
sailplane is operated. The chance of this
situation occurring is the same for a
sailplane with 10 hours time-in-service
(TIS) as it would be for a sailplane with
500 hours TIS. For this reason, the FAA
has determined that a compliance based
on calendar time should be utilized in
this AD in order to assure that the
unsafe condition is addressed on all
sailplanes in a reasonable time period.

Cost Impact

The FAA estimates that 100 sailplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 1 workhour per sailplane
to accomplish the proposed inspection,
and that the average labor rate is $60 per
work hour. No parts would be required
to accomplish the modification. Parts
would cost $50 per sailplane if the
replacement option is chosen over the
modification. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$11,000, or $110 per sailplane if the
replacement option is chosen; or $6,000,
or $60 per sailplane if the modification
option is chosen.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft

regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Alexander Schleicher Segelflugzeugbau:
Docket No. 98—-CE—-02—-AD.

Applicability: Models K 8 and K 8 B
sailplanes, all serial numbers, certificated in
any category.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent the canopy from coming open
in flight because the height of the locking
cam is less than 2 millimeters (mm), which
could result in loss of the canopy with
consequent pilot injury, accomplish the
following:

(a) Within the next 3 calendar months after
the effective date of this AD, inspect the
canopy hood lock assembly to assure that the
height of the cam is at least 2 mm, in
accordance with Alexander Schleicher
Technical Note No. 21, dated May 12, 1980.

(b) Prior to further flight after the
inspection required by paragraph (a) of this
AD, accomplish one of the following, if
applicable:

(1) Modify (file) any canopy hood lock
assembly where the cam is less than 2 mm
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in height, in accordance with Alexander
Schleicher Technical Note No. 21, dated May
12, 1980; and apply a corrosion preventative
(alodine or equivalent substitute); or

(2) Replace any canopy hood lock assembly
where the cam is less than 2 mm in height,
in accordance with the applicable
maintenance manual.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Manager, Small
Airplane Directorate, Aircraft Certification
Service, 1201 Walnut, suite 900, Kansas City,
Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) Questions or technical information
related to Alexander Schleicher Technical
Note No. 21, dated May 12, 1980, should be
directed to Alexander Schleicher
Segelflugzeugbau, 6416 Poppenhausen,
Federal Republic of Germany; telephone:
49.6658.890 or 49.6658.8920; facsimile:
49.6658.8923 or 49.6658.8940. This service
information may be examined at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Note 3: The subject of this AD is addressed
in German AD No. 80-158, dated June 16,
1980.

Issued in Kansas City, Missouri, on June 1,
1998.

Ronald K. Rathgeber,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-15204 Filed 6—-8-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-CE-111-AD]
RIN 2120-AA64

Airworthiness Directives; Pilatus
Britten-Norman Ltd. BN-2, BN-2A, BN—
2B, and BN-2A MK.III Series Airplanes.

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive

(AD) that would apply to certain Pilatus
Britten-Norman Ltd. (PBN) BN-2, BN-
2A, BN-2B, and BN-2A MK.III series
airplanes that are equipped with a PBN
Modification NB/M/256, 50A generator
system. The proposed action would
require inspecting the airplanes that are
equipped with a 50A generator system
for a 70A generator. If a 70A generator
is installed, the proposed action would
require replacing the 70A generator with
a 50A generator, or (for the BN-2, BN—
2A, and BN-2B series only) upgrading
the airplane generator system to a 70A
system to match the 70A generator. The
proposed AD is the result of mandatory
continuing airworthiness information
(MCAI) issued by the airworthiness
authority for the United Kingdom. The
actions specified by the proposed AD
are intended to prevent damage to the
components of the electrical system,
which could result in electrical system
failure during critical phases of flight.

DATES: Comments must be received on
or before July 17, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE—
111-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

Service information that applies to the
proposed AD may be obtained from
Pilatus Britten-Norman, Ltd.,
Bembridge, Isle of Wight, United
Kingdom, PO35 5PR. This information
also may be examined at the Rules
Docket at the address above.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger Chudy, Project Officer, FAA,
Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City,
Missouri, 64106; telephone (816) 426—
6932, facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 97-CE-111-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-111-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Civil Airworthiness Authority
(CAA), which is the airworthiness
authority for the United Kingdom,
notified the FAA that an unsafe
condition may exist on certain PBN BN—
2, BN-2A, BN-2B, and BN-2A MK.III
series airplanes. The CAA reports that
some operators have had 70A generators
installed on 50A systems, which may
damage the electrical system’s
components. The 50A generator system,
which is known as PBN Modification
NB/M/256, is not designed to work with
a higher ampere generator.

These conditions, if not corrected,
could result in damage to the electrical
systems with consequent failure during
critical phases of flight.

Relevant Service Information

PBN has issued Service Bulletin No.
BN-2/SB.229, dated October 17, 1996,
which specifies procedures for
inspecting for a 70A generator on PBN
BN-2, BN-2A, BN-2B, and BN-2A
MK.III series airplanes that are equipped
with PBN Modification NB/M/256 (a
50A generator system). If a 70A
generator is installed, the service
information specifies procedures for
replacing the 70A generator with a 50A
generator, or (for the BN-2, BN-2A, and
BN-2B series only) installing PBN
Modification NB/M/1148, which
incorporates a 70A generator system.

The CAA classified this service
bulletin as mandatory and issued British
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AD 007-10-96, not dated, in order to
assure the continued airworthiness of
these airplanes in United Kingdom.

The FAA'’s Determination

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above.

The FAA has examined the findings
of the CAA; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other PBN BN-2, BN-2A,
BN-2B, and BN-2A MK.III series
airplanes of the same type design
registered in the United States, the FAA
is proposing AD action. The proposed
AD would require:

 Inspecting the airplane for a 70A
generator installed on a 50A generator
system;

* For PBN BN-2A MK.III series
airplanes, if a 70A generator is installed
on a 50A generator system, the proposed
AD would require replacing the 70A
generator with a 50A generator;

* For the BN-2, BN-2A, and BN-2B
series airplanes, the proposed AD would
require either replacing the 70A
generator with a 50A generator; or
upgrading the 50A generator system to
a 70A generator system by installing
PBN Modification NB/M/1148; and,

« If PBN Modification NB/M/1148 is
installed, the proposed action would
require the installation of PBN
Modification NB/M/1571 (which
improves the diodes on the 70A
generator system).

Accomplishment of the proposed
inspection and installation or
replacement would be in accordance
with PBN Service Bulletin No. BN-2/
SB.229, dated October 17, 1996.

The Proposed Action As It Relates to
Current AD’s

The FAA has recently issued AD 98—
04-17, Amendment 39-10329 (63 FR
7696, February 17, 1998), which
requires that any PBN BN-2, BN-2A,
and BN-2B series airplanes that are not

equipped with Modification NB/M/
1571, but are equipped with PBN
Modification NB/M/1148 (which
incorporates the 70A generator system)
should also be equipped with PBN
Modification NB/M/1571. AD 98-04-17
does not affect any airplane that is
equipped with a 50A generator system.

Since the proposed AD provides an
option that would require
accomplishment of AD 98-04-17, the
FAA is including reference of other
similar AD requirements. Operators of
BN-2, BN-2A, and BN-2B series
airplanes that have 70A generators
installed on 50A generator systems, and
choose the proposed option of
upgrading their 50A generator system to
a 70A generator system, would be
subject to the requirements in AD 98—
04-17. This proposed action would
concurrently require installing higher
amperage diodes in the 70A generator.

Pilatus Britten-Norman has informed
the FAA that Modification NB/M/1148
or Modification NB/M/1571 is not
approved for installation on the BN-2A
MK.I1I series airplanes.

Cost Impact

The FAA estimates that 80 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 7 workhours per airplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $500 per airplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $73,600, or $920 per
airplane.

Proposed Calendar Compliance Time

The condition addressed by the
proposed AD is not caused by actual
hours time-in-service (TIS) of the
aircraft where the affected generators are
installed. The need for the generator
system modification or replacement has
no correlation to the number of times
the equipment is utilized or the age of
the equipment. For this reason, the
compliance time of the proposed AD is
presented in calendar time instead of
hours TIS.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient

federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“*significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Pilatus Britten-Norman Ltd.: Docket No. 97—
CE-111-AD.

Applicability: Models BN-2, BN-2A, BN
—2A-2, BN-2A-3, BN-2A-6, BN-2A-8, BN—
2A-9, BN-2A-20, BN-2A-21, BN-2A-26,
BN-2A-27; BN-2B-20, BN-2B-21, BN-2B—
26, BN-2B-27, BN-2A MK.1Il, BN-2A
MK.111-2, and BN-2A MK.111-3 airplanes,
all serial numbers, certificated in any
category, that are equipped with PBN
Modification NB/M/256, a 50A Generator
System.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
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been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 3
calendar months after the effective date of
this AD, unless already accomplished.

To prevent damage to the components of
the generator system, which could result in
generator system failure during critical
phases of flight, accomplish the following:

(a) Inspect the generator system for the
installation of a 70A generator in accordance
with the Inspection section of Pilatus Britten-
Norman (PBN) Service Bulletin (SB) No. BN—
2/SB.229, dated October 17, 1996.

(b) If a 70A generator is installed,
accomplish the following, as applicable:

(1) For Models BN-2, BN-2A, BN-2A-2,
BN-2A-3, BN-2A-6, BN-2A-8, BN-2A-9,
BN-2A-20, BN-2A-21, BN-2A-26, BN-2A—
27, BN-2B-20, BN-2B-21, BN-2B-26, and
BN-2B-27 airplanes, prior to further flight,
either:

(i) Replace the 70A generator with a 50A
generator in accordance with the
Replacement section of PBN SB No. BN-2/
SB.229, dated October 17, 1996; or

(i) Incorporate PBN Modification NB/M/
1148 (a 70A generator system) in accordance
with the appropriate Pilatus Britten-Norman
maintenance manual; and, incorporate PBN
Modification NB/M/1571 (installation of
improved generator diodes) in accordance
with PBN SB No. BN-2/228, Issue 2, dated
January 17, 1996.

Note 2: Incorporating PBN Modification
NB/M/1571 is the same action required by
AD 98-04-17, Amendment 39-10329.

(2) For Models BN—-2A MK.I1I, BN-2A
MK.111-2, and BN-2A MK.111-3 airplanes,
prior to further flight, replace the 70A
generator with a 50A generator in accordance
with the Replacement section of PBN SB No.
BN-2/SB.229, dated October 17, 1996.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 1201 Walnut, suite 900, Kansas
City, Missouri, 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) Questions or technical information
related to PBN Service Bulletin No. BN-2/
SB.229, dated October 17, 1996, or Pilatus
Britten-Norman Service Bulletin No. BN-2/
SB.228, dated January 17, 1996, should be
directed to Pilatus Britten-Norman, Ltd.,
Bembridge, Isle of Wight, United Kingdom,
PO35 5PR. This service information may be
examined at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

Note 4: The subject of this AD is addressed
in British AD 007-10-96, not dated.

Issued in Kansas City, Missouri, on June 1,
1998.

Ronald K. Rathgeber,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-15203 Filed 6—-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE—49-AD]

RIN 2120-AA64

Airworthiness Directives; S.N. Centrair
101 Series Sailplanes.

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all S.N.
Centrair (Centrair) 101 series sailplanes.
The proposed AD would require
replacing the airbrake control circuit
with one of improved design. The
proposed AD is the result of mandatory
continuing airworthiness information
(MCAI) issued by the airworthiness
authority for France. The actions
specified by the proposed AD are
intended to prevent loss of the airbrake
control system, which could result in an
inadvertent forced landing.

DATES: Comments must be received on
or before July 17, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE-49—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from S.N.
Centrair, Aerodrome, 36300 Le Blanc,
France; telephone: 02.54.37.07.96;
facsimile: 02.54.37.48.64. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Mike Kiesov, Project Officer, Sailplanes/
Gliders, FAA, Small Airplane
Directorate, Aircraft Certification
Service, 1201 Walnut, suite 900, Kansas
City, Missouri 64106; telephone: (816)
426-6934; facsimile: (816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—CE-49—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—CE—49—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
recently notified the FAA that an unsafe
condition may exist on Centrair 101
series sailplanes. The DGAC reports that
the airbrake control system has
malfunctioned on one of these Centrair
101 series sailplanes. Following an
investigation, the DGAC found that the
airbrake control circuit had cracked,
which consequently failed during flight.

This condition, if not corrected, could
result in an inadvertent forced landing.

Relevant Service Information

S.N. Centrair has issued Service
Bulletin (SB) No. 101-16, Revision 2,
dated September 10, 1997, which
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specifies procedures for inspecting the
airbrake control system for cracks, and
if cracks are found, replacing the
airbrake control system with a
reinforced airbrake control system.
Sailplanes equipped with a manual
aileron and airbrake control would
replace the existing airbrake control
system with a reinforced airbrake
control system, part number (P/N)
$YOS57D. Sailplanes equipped with an
automatic aileron and airbrake control
system would replace the existing
airbrake control system with a
reinforced airbrake control system, P/N
$YB818E. This service information also
specifies repeating the inspection for
cracks at the annual inspection.

The DGAC classified this service
bulletin as mandatory and issued
French AD 95-261(A)R1, dated
November 20, 1996, in order to assure
the continued airworthiness of these
sailplanes in France.

The FAA'’s Determination

This sailplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above.

The FAA has examined the findings
of the DGAC; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Centrair 101 series
sailplanes of the same type design
registered in the United States, the FAA
is proposing AD action. The proposed
AD would require replacing the existing
airbrake control system.
Accomplishment of the proposed
replacement would be in accordance
with the appropriate Centrair
maintenance manual and FAA Advisory
Circular (AC) 43.13—-1A: Acceptable
Methods, Techniques, and Practices—
Aircraft Inspection and Repair.

Proposed Compliance Time

The compliance time of the proposed
AD is in calendar time instead of hours
time-in-service (TIS). The average
monthly usage of the affected sailplanes
ranges throughout the fleet. For

example, one owner may operate the
sailplane 25 hours TIS in one week,
while another operator may operate the
sailplane 25 hours TIS in one year. In
order to ensure that all of the owners/
operators of the affected sailplane have
replaced the airbrake control system
within a reasonable amount of time, the
FAA is proposing a compliance time of
3 calendar months.

Cost Impact

The FAA estimates that 41 sailplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 4 workhours per
sailplane to accomplish the proposed
action, and that the average labor rate is
approximately $60 an hour. Parts cost
approximately $100 per sailplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $13,940, or $340 per
sailplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

S.N. Centrair: Docket No. 98—CE-49-AD.

Applicability: Models 101, 101A, 101P,
101AP sailplanes, all serial numbers,
certificated in any category.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 3
calendar months after the effective date of
this AD, unless already accomplished.

To prevent loss of the airbrake control
system, which could result in an inadvertent
forced landing, accomplish the following:

(a) Replace the existing airbrake control
system in accordance with the appropriate
Centrair maintenance manual and FAA
Advisory Circular (AC) 43.13-1A: Acceptable
Methods, Techniques, and Practices-Aircraft
Inspection and Repair, as follows:

(1) For sailplanes equipped with manual
aileron and airbrake control systems, install
Centrair part number (P/N) $YO57D or an
FAA-approved equivalent part number.

(2) For sailplanes equipped with an
automatic aileron and airbrake control
system, install Centrair P/N $Y818E or an
FAA-approved equivalent part number.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 1201 Walnut, suite 900, Kansas
City, Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.
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(d) This service information may be
examined at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

Note 3: The subject of this AD is addressed
in French AD 95-261(A)R1, dated November
20, 1996

Issued in Kansas City, Missouri, on June 1,
1998.

Ronald K. Rathgeber,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-15201 Filed 6—8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95—-CE-51-AD]
RIN 2120-AA64

Airworthiness Directives; The New
Piper Aircraft, Inc. (Formerly Piper
Aircraft Corporation) Models PA-28-
140, PA-28-150, PA-28-160, and PA—
28-180 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
revise Airworthiness Directive (AD) 96—
10-01, which currently requires a
complete landing light support
replacement on certain The New Piper
Aircraft, Inc. (Piper) Models PA-28—
140, PA-28-150, PA—28-160, and PA—
28-180 airplanes. Some of the serial
numbers for these airplanes were
incorrectly referenced in the
Applicability section of AD 96-10-01.
The proposed AD maintains the
requirements of AD 96-10-01, and
corrects the serial numbers referenced
in the applicability section. The actions
specified by the proposed AD are
intended to prevent the landing light
retainer support seal from being
ingested by the updraft carburetor,
which could result in rough engine
operation or possible engine failure and
loss of control of the airplane.

DATES: Comments must be received on
or before July 17, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 95—-CE-51—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

Service information that applies to the
proposed AD may be obtained from The
New Piper Aircraft, Inc., Attn: Customer
Service, 2926 Piper Dr., Vero Beach,
Florida, 32960. This information also
may be examined at the Rules Docket at
the address above.

FOR FURTHER INFORMATION CONTACT:
William O. Herderich, Aerospace
Engineer, Atlanta Aircraft Certification
Office, One Crown Center, 1895 Phoenix
Blvd., Suite 450, Atlanta, Georgia 30349;
telephone (770) 703-6069; fax (770)
703-6097.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 95-CE-51-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 95-CE-51-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

AD 96-10-01, Amendment 39-9606
(61 FR 19813, May 3, 1996), currently
requires a complete landing light
support replacement on Piper Models

PA-28-140, PA-28-150, PA—20-160
and PA-28-180 airplanes.

Accomplishment of this action is
required in accordance with Piper
Service Bulletin No. 975, dated
November 2, 1994.

Actions Since Issuance of Previous Rule

The FAA has since realized that it
incorrectly included Models PA-28—
150, 160, and 180 airplanes, serial
numbers 28-1761 through 28-7505259
and 28-E13, in AD 96-10-01. Since
these airplanes have the air intake on
the side of the cowling, they are not
affected by the condition of the landing
light seals.

The FAA'’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that AD action
should be taken to prevent the landing
light retainer support seal from being
ingested by the updraft carburetor,
which could result in rough engine
operation or possible engine failure and
loss of control of the airplane.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Piper Models PA-28—
140, PA-28-150, PA-28-160, and PA-
28-180 airplanes of the same type
design, the proposed AD would revise
AD 96-10-01 to require the same
actions, but would change the
applicability of the AD from Models
PA—28-140 airplanes, serial numbers
(S/N) 28—-20000 through 28—-7725290,
Models PA-28-150, 160, and 180
airplanes, S/N 28-1 through 28—
7505259, and S/N 28-E13 to Models
PA-28-140 airplanes, S/N 28-20000
through 28-7725290, PA-28-150, PA-
28-160, and PA-28-180, serial numbers
28-1 through 28-1760.

The actions of the proposed AD
would still be required in accordance
with Piper SB No. 975, dated November
2,1994.

Cost Impact

The FAA estimates that 10,100
airplanes in the U.S. registry would be
affected by the proposed AD, that it
would take approximately 2 workhours
per airplane to accomplish the proposed
action, and that the average labor rate is
approximately $60 an hour. Parts cost
approximately $140 per airplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $2,626,000. This figure
is based on the assumption that all of
the affected airplanes have old landing
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light support and seal assemblies and
that none of the owners/operators of the
affected airplanes have replaced the
landing light support and seal
assemblies with parts of improved
design.

Piper has informed the FAA that parts
have been distributed to equip
approximately 7,021 airplanes.
Assuming that these distributed parts
are incorporated on the affected
airplanes, the cost of this AD will be
reduced by $1,825,460 from $2,626,000
to $800,540.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action: (1) Is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13, is amended by
removing Airworthiness Directive (AD)

96-10-01, Amendment 39—-39-9606, and
adding a new AD to read as follows:

The New Piper Aircraft Inc.: Docket No. 95—
CE-51-AD; Revises AD 96-10-01,
Amendment 39-9606.

Applicability: The following airplane
models and serial numbers, certificated in
any category:

Models Serial numbers
PA-28-140 .......cc.c... 28-20000 through
28-7725290.
PA-28-150, PA-28— | 28-1 through 28—
160, and PA-28- 1760.

180.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished.

Note 2: Early compliance is encouraged.

To prevent the landing light seal from
lodging in the carburetor, which could result
in rough engine operation or possible engine
failure and possible loss of control of the
airplane, accomplish the following:

(a) Replace the landing light support and
seal assembly in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of Piper Service Bulletin No. 975,
dated November 2, 1994.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Atlanta Aircraft
Certification Office, One Crown Center, 1895
Phoenix Blvd., Suite 450, Atlanta, Georgia
30349.

(1) The request shall be forwarded through
an appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Atlanta Aircraft Certification
Office.

(2) Alternative methods of compliance
approved in accordance with AD 96-10-01,
are considered approved as alternative
methods of compliance for this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta Aircraft
Certification Office.

(d) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to The New Piper
Aircraft, Inc., Attn: Customer Service, 2926
Piper Dr., Vero Beach, Florida, 32960; or may
examine this document at the FAA, Central
Region, Office of the Regional Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

(e) This amendment revises AD 96-10-01,
Amendment 39-9606.

Issued in Kansas City, Missouri, on June 1,
1998.

Ronald K. Rathgeber,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-15200 Filed 6-8-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-12-AD]

RIN 2120-AA64

Airworthiness Directives; Glaser-Dirks

Flugzeugbau GmbH Model DG—400
Gliders

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain Glaser-
Dirks Flugzeugbau GmbH (Glaser-Dirks)
Model DG-400 gliders. The proposed
action would require inspecting the
powerplant mount and the propeller
mount for any loose parts. If parts are
loose, the proposed AD would require
immediately modifying the starter
motor, retrofitting the holder for the
starter motor, and checking the engine
ignition timing. If parts are not found
loose, the proposed AD would require
modifying the starter motor, retrofitting
the holder for the starter motor, and
checking the engine ignition timing at a
later time. The proposed AD is the
result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Germany. The actions specified by the
proposed AD are intended to prevent
damage to the engine caused by
vibration, which could result in loss of
engine power during critical phases of
flight.

DATES: Comments must be received on
or before July 17, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
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Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE-12—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

Service information that applies to the
proposed AD may be obtained from DG
Flugzeugbau GmbH, Im Schollengarten
19-20, 7520 Bruchsal 4, Germany;
telephone: +49 7257-89-0; facsimile:
+49 7257-8922. This information also
may be examined at the Rules Docket at
the address above.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, Aircraft
Certification Service, 1201 Walnut, suite
900, Kansas City, Missouri 64106;
telephone: (816) 426-6934; facsimile:
(816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 98—-CE-12—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—CE-12—-AD, Room 1558,

601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on certain
Glaser-Dirks Model DG—400 gliders. The
LBA reports that several of these gliders
have lost engine power during flight.
Further investigation revealed that the
powerplant propeller mount was not
secure on some engines. This problem
related back to the engine manufacturer
not drilling the rear mount holes deep
enough on the propeller mount to hold
it securely during engine vibration.

These conditions, if not corrected,
could result in the propeller mount and
powerplant mount coming loose during
critical phases of flight.

Relevant Service Information

DG Flugzeugbau has issued Technical
Note Nr. 826/22 dated January 10, 1990,
which specifies procedures for
inspecting for loose parts on the
powerplant and propeller mount and
inserting revised pages into the
maintenance manual. If any part is
found loose, the service information
specifies procedures for modifying the
starter motor, retrofitting the holder of
the starter motor, and checking the
engine timing.

The LBA classified this service
bulletin as mandatory and issued
German AD 90-43, dated February 26,
1990, in order to assure the continued
airworthiness of these gliders in
Germany.

The FAA’s Determination

This glider model is manufactured in
Germany and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the LBA; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Glaser-Dirks Model
DG-400 gliders of the same type design

registered in the United States, the FAA
is proposing AD action.

The proposed AD would require
inspecting the powerplant mount and
the propeller mount for loose parts. If
any parts are loose, the proposed AD
would require modifying the starter
motor, retrofitting the holder for the
starter motor, checking the engine
ignition timing, and adjusting the timing
if necessary.

Accomplishment of the proposed
action would be in accordance with DG
Flugzeugbau Technical Note Nr. 826/22,
dated January 10, 1990.

Differences Between the Service
Information and the Proposed AD

The manufacturer’s service
information specifies procedures for
inspecting the powerplant mount for a
secure, tight condition prior to every
flight. This service information also
specifies inserting revised pages to the
maintenance manual.

The proposed AD would not require
an inspection prior to each flight, and
would not require inserting revised
pages to the maintenance manual. The
FAA will insert a “NOTE” into the body
of the proposed AD, recommending
inserting the revised pages into the
maintenance manual.

Cost Impact

The FAA estimates that 35 gliders in
the U.S. registry would be affected by
the proposed AD, that it would take
approximately 4 workhours per airplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $150 per airplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $13,650, or $390 per
glider.

Proposed Compliance Time

The compliance time of the proposed
AD is in calendar time instead of hours
time-in-service (TIS). The average
monthly usage of the affected glider
ranges throughout the fleet. For
example, one owner may operate the
glider 25 hours TIS in one week, while
another operator may operate the glider
25 hours TIS in one year. In order to
ensure that all of the owners/operators
of the affected glider have inspected the
powerplant and propeller mounts for
loose parts within a reasonable amount
of time, the FAA is proposing a calendar
compliance time.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
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between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Glaser-Dirks Flugzeugbau GMBH: Docket
No. 98—-CE-12-AD. Applicability: Model
DG-400 gliders, serial numbers 4-1
through 4-249, certificated in any
category.

Note 1: This AD applies to each glider
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
gliders that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not

been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within 1 calendar
month after the effective date of this AD,
unless already accomplished.

To prevent damage to the engine caused by
vibration, which could result in loss of
engine power during critical phases of flight,
accomplish the following:

(a) Inspect the powerplant (engine) mount
and propeller mount for any loose parts in
accordance with paragraph 1 in the
Instructions section of Glaser-Dirks Technical
Note (TN) Nr. 826/22, dated January 10,
1990.

(2) If any part of the powerplant mount or
propeller mount is found loose, prior to
further flight, accomplish paragraphs 2
through 4 in the Instructions section of
Glaser-Dirks TN Nr. 826/22, dated January
10, 1990. The engine ignition timing
procedures shall be accomplished in
accordance with the appropriate Bombardier
ROTAX maintenance manual for ROTAX
engine type 505, which is referenced in
Working Instruction No. 3, Instruction 4 of
the Glaser-Dirks TN Nr. 826/22.

(2) If no part of the powerplant mount or
propeller mount is loose upon the inspection
required in paragraph (a) of this AD,
accomplish paragraphs 2 through 4 in the
Instructions section of Glaser-Dirks TN Nr.
826/22, dated January 10, 1990, within the
next 3 calendar months after the date of the
initial inspection.

Note 2: It is recommended that the manual
pages referenced in the Instructions section
of Glaser-Dirks TN Nr. 826/22 be inserted
into the maintenance manual.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the glider to a
location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) Questions or technical information
related to DG Flugzeugbau Technical Note
No. 826/22, dated January 10, 1990, should
be directed to DG Flugzeugbau GmbH, P.O.
Box 4120, 76625 Bruchsal, Germany;
telephone: +49 7257-89-0; facsimile: +49
7257-8922. This service information may be
examined at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

Note 4: The subject of this AD is addressed
in German AD 90-43 Glaser-Dirks, dated
February 26, 1990.

Issued in Kansas City, Missouri, on June 1,
1998.

Ronald K. Rathgeber,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-15197 Filed 6-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-116-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier

Model CL-600-2B19 (Regional Jet
Series 100 and 200) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Bombardier Model CL-600-2B19
(Regional Jet Series 100 and 200)
airplanes, that currently requires
repetitive inspections to detect
discrepancies of the shock strut end
caps and attachment pins of the main
landing gear (MLG), and replacement of
discrepant parts with new parts. It also
requires a check for and replacement of
certain pins that currently may be
installed on some airplanes. This action
would add a requirement for the
installation of new, improved MLG
shock strut upper and lower attachment
pins, which would constitute
terminating action for the repetitive
inspections. This action also would
reduce the applicability of the existing
AD by removing certain airplanes. This
proposal is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by the proposed AD are
intended to prevent failure of
attachment pins and the attachment pin
end caps, which could result in failure
of the MLG.

DATES: Comments must be received by
July 9, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
116-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00



31378

Federal Register/Vol. 63, No. 110/ Tuesday, June 9, 1998/Proposed Rules

p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087, Station Centre-
ville, Montreal, Quebec H3C 3G9,
Canada; or Messier-Dowty Inc., 574
Monarch Avenue, Ajax, Ontario L1S
2GB, Canada. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Engine and Propeller
Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenue, Valley Stream, New York.

FOR FURTHER INFORMATION CONTACT:
George Duckett, Aerospace Engineer,
Airframe and Propulsion Branch, ANE—
171, FAA, New York Aircraft
Certification Office, Engine and
Propeller Directorate, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581; telephone (516) 256—7525; fax
(516) 256-2716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 97-NM-116—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the

FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
97-NM-116-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

On October 24, 1996, the FAA issued
AD 96-22-14, amendment 39-9803 (61
FR 57319, November 6, 1996),
applicable to certain Bombardier Model
CL-600-2B19 (Regional Jet Series 100
and 200) airplanes, to require repetitive
inspections to detect discrepancies of
the shock strut end caps and attachment
pins of the main landing gear (MLG),
and replacement of discrepant parts
with new parts. It also requires a check
for and replacement of certain pins that
currently may be installed on some
airplanes.

That action was prompted by reports
of corrosion, wear, and loss of chrome
plating on the upper and lower
attachment pins of the shock strut of the
MLG, and reports of cracks in the lower
attachment pins and the end cap of
upper attachment pins. The
requirements of that AD are intended to
prevent failure of the attachment pin
and the attachment pin end caps, which
could result in failure of the MLG.

Actions Since Issuance of Previous Rule

In the preamble to AD 96-22-14, the
FAA specified that the actions required
by that AD were considered “interim
action” and that once a terminating
modification is developed, approved,
and available, the FAA may consider
additional rulemaking action. The
manufacturer now has developed such a
modification, and the FAA has
determined that further rulemaking
action is indeed necessary; this
proposed AD follows from that
determination.

Relevant Service Information

The manufacturer has issued Canadair
Regional Jet Service Bulletin S.B. 601R—
32-065, dated November 11, 1996. The
Canadair service bulletin references
Messier-Dowty Service Bulletin M-DT
17002—-32-12, dated November 6, 1996,
as an additional source of service
information. These service bulletins
describe procedures for the installation
of new, improved MLG shock strut
upper and lower attachment pins. The
effectivity listing of the Canadair service
bulletin limits the accomplishment of
the installation to those airplanes on
which the installation was not
accomplished during production.
Accomplishment of the installation
eliminates the need for the repetitive
inspections required by AD 96-22-14.

Transport Canada Aviation (TCA),
which is the airworthiness authority for

Canada, classified the Canadair service
bulletin as mandatory and issued
Canadian airworthiness directive CF—
96-12R1, dated January 29, 1997, in
order to assure the continued
airworthiness of these airplanes in
Canada.

FAA'’s Conclusions

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCA has kept the FAA informed of the
situation described above. The FAA has
examined the findings of TCA, reviewed
all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 96-22-14 to continue to
require the repetitive inspections to
detect discrepancies of the shock strut
end caps and attachment pins of the
MLG. It also continues to require a
check for and replacement of certain
pins that currently may be installed on
some airplanes. This new proposed AD
would add a requirement for the
installation of new, improved MLG
shock strut upper and lower attachment
pins, which would constitute
terminating action for the repetitive
inspections. In addition, this action
would reduce the applicability of the
existing AD by removing certain
airplanes.

The actions would be required to be
accomplished in accordance with the
service bulletin described previously.

Cost Impact

There are approximately 41 Model
CL-600-2B19 (Regional Jet Series 100
and 200) airplanes of U.S. registry that
would be affected by this proposed AD.

The actions that are currently
required by AD 96—-22-14, and retained
in this proposed AD, take approximately
25 work hours per airplane to
accomplish, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of the currently
required actions on U.S. operators is
estimated to be $61,500, or $1,500 per
airplane.
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The new actions that are proposed in
this AD action would take
approximately 13 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would be supplied by
the manufacturer at no cost to the
operators. Based on these figures, the
cost impact of the new actions proposed
by this AD on U.S. operators is
estimated to be $31,980, or $780 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9803 (61 FR
57319, November 6, 1996), and by
adding a new airworthiness directive
(AD), to read as follows:

Bombardier, Inc. (Formerly Canadair):
Docket 97-NM-116—AD. Supersedes AD
96-22-14, Amendment 39-9803.

Applicability: Model CL-600-2B19

(Regional Jet Series 100 and 200) airplanes,

serial numbers 7003 through 7157 inclusive;

certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of attachment pins and
the attachment pin end caps of the main
landing gear (MLG), which could result in
failure of the MLG, accomplish the following:

Restatement of the Requirements of AD 96—
22-14

(a) Serial Number Check. For airplanes
having serial numbers 7003 through 7126
inclusive: Within 150 landings after
November 21, 1996 (the effective date of AD
96-22-14, amendment 39-9803), check the
serial number of each MLG shock strut lower
attachment pin, part number 17144-1, in
accordance with paragraphs 2.A. and 2.B. of
the Accomplishment Instructions of Canadair
Regional Jet Alert Service Bulletin S.B.
AB01R-32-062, Revision ‘C,” dated
September 18, 1996; and paragraphs 2.A.(4),
2.B.(4), and 2.C.(3) of the Accomplishment
Instructions of Messier-Dowty Service
BulletinM-DT 17002-32-10, Revision 3,
dated September 6, 1996.

(1) If the serial number is within the range
of DCL206 through DCL259 inclusive, prior
to further flight, remove the pin and install
a new pin having a serial number outside
(either higher or lower) of that range, in
accordance with the service bulletins.
Thereafter, inspect that replacement pin in
accordance with paragraphs (b) and (c) of this
AD.

(2) If the serial number is outside of the
range (higher or lower) of DCL206 through
DCL259 inclusive, thereafter inspect the pin
in accordance with paragraphs (b) and (c) of
this AD.

(b) In-Situ Visual Inspection. Within 150
landings after November 21, 1996, perform
an in-situ visual inspection to detect
discrepancies of the left- and right-hand

shock strut of the MLG, in accordance with
paragraphs 2.C. and 2.D. of the
Accomplishment Instructions of Canadair
Regional Jet Alert Service Bulletin S.B.
A601R-32-062, Revision ‘C,” dated
September 18, 1996; and paragraph 2.B.(1) of
the Accomplishment Instructions of Messier-
Dowty Service Bulletin M-DT 17002-32-10,
Revision 3, dated September 6, 1996.

Note 2: In-situ visual inspections that have
been accomplished prior to November 21,
1996, in accordance with Messier-Dowty
Service Bulletin M—DT 17002-32-10, dated
June 13, 1996; Revision 1, dated June 29,
1996; or Revision 2, dated July 17, 1996; are
considered acceptable for compliance with
paragraph (b) of this amendment.

(1) If no discrepancy is detected, repeat the
in-situ visual inspection thereafter at
intervals not to exceed every “A” check or
400 landings, whichever occurs later.

(2) If any discrepancy is detected, prior to
further flight, replace the discrepant part
with a new part in accordance with the
service bulletins. Thereafter, repeat the in-
situ visual inspection at intervals not to
exceed every “A” check or 400 landings,
whichever occurs later.

(c) Detailed Inspection. Within 3,000
landings since the date of airplane
manufacture, or within 400 landings after
November 21, 1996, whichever occurs later,
perform a detailed inspection to detect
discrepancies of the shock strut end caps and
attachment pins of the MLG, in accordance
with paragraphs 2.E. and 2.F. of the
Accomplishment Instructions of Canadair
Regional Jet Alert Service Bulletin S.B.
A601R-32-062, Revision ‘C,” dated
September 18, 1996; and paragraph 2.B.(2) of
the Accomplishment Instructions of Messier-
Dowty Service Bulletin M-DT 17002-32-10,
Revision 3, dated September 6, 1996. Non-
destructive testing (NDT) must be
accomplished in accordance with the
instructions provided or references referred
to in these service bulletins. Where
instructions in those documents specify dye
penetrant inspections (DPI), accomplish
fluorescent penetrant (Type 1) inspections,
sensitivity level 3 or higher, using material
qualified to Military Standard MIL-1-25135.

Note 3: Detailed inspections accomplished
prior to November 21, 1996, in accordance
with Messier-Dowty Service Bulletin M-DT
17002-32-10, dated June 13, 1996; Revision
1, dated June 29, 1996; or Revision 2, dated
July 17, 1996; are considered acceptable for
compliance with paragraph (c) of this
amendment.

(1) If no discrepancy is detected, repeat the
detailed inspection thereafter at intervals not
to exceed 2,000 landings.

(2) If any discrepancy is detected, prior to
further flight, replace the discrepant part
with a new part in accordance with the
service bulletins. Repeat the detailed
inspection thereafter at intervals not to
exceed 2,000 landings.

(d) As of November 21, 1996, no person
shall install on any airplane an MLG shock
strut lower attachment pin, part number
17144-1, that has a serial number that is
within the range of DCL206 through DCL259
inclusive.



31380

Federal Register/Vol. 63, No. 110/ Tuesday, June 9, 1998/Proposed Rules

New Requirements of This AD

(e) Within 6 months after the effective
date of this AD, install new MLG shock
strut upper and lower attachment pins
in accordance with Canadair Regional
Jet Service Bulletin S.B. 601R—-32-065,
dated November 11, 1996.
Accomplishment of this installation
constitutes terminating action for the
repetitive inspections required by
paragraphs (b) and (c) of this AD.

Note 4: The Canadair service bulletin
references Messier-Dowty Service Bulletin
M-DT 17002-32-12, dated November 6,
1996, as an additional source of service
information to accomplish the installation.

(A(2) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
96-22-14, amendment 39-9803, are
approved as alternative methods of
compliance with this AD.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 6: The subject of this AD is addressed
in Canadian airworthiness directive CF—96—
12R1, dated January 29, 1997.

Issued in Renton, Washington, on June 3,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-15252 Filed 6-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-151-AD]

RIN 2120-AA64

Airworthiness Directives; Saab Model
SAAB 2000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to

certain Saab Model SAAB 2000 series
airplanes. This proposal would require
a one-time inspection for cracking of the
rear pressure bulkhead; and installation
of a reinforcement angle on the rear
pressure bulkhead; or repair, if
necessary. This proposal is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by the proposed AD
are intended to prevent cracking of the
rear pressure bulkhead, which could
result in sudden loss of cabin pressure
and the inability to withstand fail-safe
loads.
DATES: Comments must be received by
July 9, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
151-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in

the proposed rule may be obtained from
Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Linkdping,
Sweden. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report

summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—-NM-151-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-151-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Luftfartsverket (LFV), which is
the airworthiness authority for Sweden,
notified the FAA that an unsafe
condition may exist on certain Saab
Model SAAB 2000 series airplanes. The
LFV advises that, during full-scale
fatigue testing on a test article, a crack
was detected on the radius of the lower
forward flange that connects the rear
pressure bulkhead to the fuselage skin.
The crack occurred when the test article
reached 68,000 simulated flights. The
LFV further advises that reinforcement
of the lower forward flange area that
connects the rear pressure bulkhead to
the fuselage skin is required to meet the
design life of the airplane. Such
cracking, if not corrected, could result
in sudden loss of cabin pressure and the
inability to withstand fail-safe loads.

Explanation of Relevant Service
Information

The manufacturer has issued SAAB
Service Bulletin 2000-53-026, dated
February 27, 1998, which describes
procedures for a one-time inspection to
detect cracking of the rear pressure
bulkhead in the area of the lower
forward flange that connects to the
fuselage skin. Additionally, for
airplanes on which no cracking is
found, the service bulletin describes
procedures for installation of a
reinforcement angle on the rear pressure
bulkhead in the area of the lower
forward flange that connects to the
fuselage skin. Accomplishment of the
actions specified in the service bulletin
is intended to adequately address the
identified unsafe condition. The LFV
classified this service bulletin as
mandatory and issued Swedish
airworthiness directive 1-122, dated
March 2, 1998, in order to assure the
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continued airworthiness of these
airplanes in Sweden.

FAA'’s Conclusions

This airplane model is manufactured
in Sweden and is type certificated for
operation in the United States under the
provisions of Section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LFV has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LFV,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of actions specified in
the service bulletin described
previously, except as discussed below.

Differences Between Proposed Rule and
Service Bulletin

Operators should note that although
the service bulletin specifies that the
manufacturer may be contacted for
disposition of cracks, this proposal
would require the repair of those cracks
be accomplished in accordance with a
method approved by either the Manager,
International Branch, ANM-116, FAA
Transport Directorate; or the LFV (or its
delegated agent). In light of the type of
repair that would be required to address
the identified unsafe condition, and in
consonance with existing bilateral
airworthiness agreements, the FAA has
determined that, for this proposed AD,
a repair approved by either the FAA or
the LFV (or its delegated agent) would
be acceptable for compliance with this
proposed AD.

Cost Impact

The FAA estimates that 3 airplanes of
U.S. registry would be affected by this
proposed AD.

It would take approximately 6 work
hours per airplane to accomplish the
proposed inspection, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
inspection proposed by this AD on U.S.
operators is estimated to be $1,080, or
$360 per airplane.

The proposed installation would take
approximately 10 work hours per
airplane, at an average labor rate of $60

per work hour. Based on these figures,
the cost impact of the installation
proposed by this AD on U.S. operators
is estimated to be $1,800, or $600 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ‘significant regulatory action’
under Executive Order 12866; (2) is not
a ‘significant rule’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

SAAB Aircraft AB: Docket 98—NM-151-AD.

Applicability: Model SAAB 2000 series
airplanes, manufacturer serial numbers 004
through 050 inclusive, 052, 053, and 054;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent cracking on the rear pressure
bulkhead, which could result in sudden loss
of cabin pressure and the inability to
withstand fail-safe loads, accomplish the
following:

(a) Within 4,000 flight cycles after the
effective date of this AD, perform a one-time
visual inspection for cracking on the rear
pressure bulkhead in the area of the lower
forward flange that connects to the fuselage
skin, in accordance with SAAB Service
Bulletin 2000-53-026, dated February 27,
1998.

(1) If no crack is detected, prior to further
flight, install a reinforcement angle on the
rear pressure bulkhead in the area of the
lower forward flange that connects to the
fuselage skin, in accordance with the service
bulletin. After accomplishment of the
installation, no further action is required by
this AD.

(2) If any crack is detected, prior to further
flight, repair in accordance with a method
approved by either the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, or the
Luftfartsverket (or its delegated agent).

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in Swedish airworthiness directive 1-122,
dated March 2, 1998.
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Issued in Renton, Washington, on June 3,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-15248 Filed 6-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 96—NM-113-AD]
RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD), applicable to certain Dornier
Model 328-100 series airplanes, that
would have required repetitive
inspections to detect cracking of the
support beam of the main landing gear
(MLG) fairing; and permanent repair of
any cracking found, which would
terminate the repetitive inspections.
This new action revises the proposed
rule by adding a requirement for
installation of reinforcement parts for
the longitudinal beam of the MLG
fairing, which also would terminate the
repetitive inspections. This new action
also limits the applicability of the
proposed rule. This proposal is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this new
proposed AD are intended to prevent
cracking of the support beam of the
MLG fairing, which could result in
reduced structural integrity of the lower
part of the MLG fairing, and consequent
separation of part of the fairing from the
airplane and possible damage to the
airplane or injury to persons on the
ground.

DATES: Comments must be received by
July 6, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 96—NM—
113-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00

p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
FAIRCHILD DORNIER, DORNIER
Luftfahrt GmbH, P.O. Box 1103, D—
82230 Wessling, Germany. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 96-NM-113-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
96—-NM-113-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness

directive (AD), applicable to certain
Dornier Model 328-100 series airplanes,
was published as a notice of proposed
rulemaking (NPRM) in the Federal
Register on April 9, 1997 (62 FR 17129).
That NPRM would have required
repetitive inspections to detect cracking
of the support beam of the main landing
gear (MLG) fairing; and permanent
repair of any cracking found, which
would terminate the repetitive
inspections. That NPRM was prompted
by reports of cracking of the support
beam of the MLG fairing. That
condition, if not corrected, could result
in reduced structural integrity of the
lower part of the MLG fairing, and
consequent separation of part of the
fairing from the airplane and possible
damage to the airplane or injury to
persons on the ground.

Disposition of Comments

Due consideration has been given to
the comments received in response to
the NPRM.

Request To Cite Additional Service
Information

One commenter, the manufacturer,
requests that the FAA revise the
proposal to reference Dornier Service
Bulletin SB-328-53-184, Revision 1,
dated July 2, 1997. That service bulletin
describes procedures for installation of
reinforcement parts for the longitudinal
beam of the MLG fairing, which would
eliminate the need for the repetitive
inspections. The effectivity listing of the
service bulletin limits accomplishment
of the installation of reinforcement parts
to those airplanes on which the
installation was not accomplished in
production. Accomplishment of the
action specified in the service bulletin
is intended to adequately address the
identified unsafe condition. The
Luftfahrt-Bundesamt (LBA), which is
the airworthiness authority for
Germany, classified the original release
of this service bulletin, dated January
10, 1997, as mandatory and issued
German airworthiness directive 97-073,
dated March 27, 1997, in order to assure
the continued airworthiness of these
airplanes in Germany.

The FAA concurs with the
commenter’s request. The FAA finds
that accomplishment of the terminating
action is necessary within 3,000 hours
time-in-service, as specified in the
German airworthiness directive. The
FAA has revised this supplemental
NPRM accordingly. Additionally, the
cost impact information, below, has
been revised to reflect any additional
costs to operators.
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Request To Revise Compliance Time

The manufacturer requests that the
FAA consider adjusting the compliance
time specified in paragraph (a)(2) of the
proposed AD to provide an option for
temporary repair if cracks less than 50
mm are found, and to allow a repetitive
inspection every 300 flight hours until
the crack length exceeds 50 mm, as
recommended in Dornier Alert Service
Bulletin ASB-328-53-010, dated
October 13, 1995. The commenter states
that the request is based on the work
hours required to accomplish the
installation of reinforcement parts (as
described in Dornier Service Bulletin
SB-328-53-184) and the availability of
mod kits. Additionally, the commenter
notes that this option for temporary
repair would provide relief for operators
to continue revenue flight until arrival
at a suitable maintenance facility.

The FAA does not concur. As stated
in the original NPRM, the FAA has
determined that, due to the safety
implications and consequences
associated with such cracking, the
permanent repair would be required to
be accomplished prior to further flight,
if evidence of cracking is found. This
supplemental NPRM also adds a
requirement for installation of
reinforcement parts within 3,000 hours
time-in-service, which would terminate
the requirement for the repetitive
inspections; this installation can be
accomplished prior to any finding of
cracks, and so may be more easily
scheduled at the operator’s
convenience. Additionally, under the
provisions of paragraph (d) of this
supplemental NPRM, the FAA may
approve requests for adjustments to the
compliance time if data are submitted to
substantiate that such an adjustment
would provide an acceptable level of
safety.

Conclusion

Since the change described previously
expands the scope of the originally
proposed rule, the FAA has determined
that it is necessary to reopen the
comment period to provide additional
opportunity for public comment.

Cost Impact

The FAA estimates that 47 Dornier
Model 328-100 series airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 1 work
hour per airplane to accomplish the
proposed inspection, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
inspection proposed by this AD on U.S.
operators is estimated to be $2,820, or
$60 per airplane, per inspection cycle.

It would take approximately 8 work
hours per airplane to accomplish the
proposed installation of reinforcement
parts, and that the average labor rate is
$60 per work hour. Required parts
would be supplied by the manufacturer
at no cost to the operators. Based on
these figures, the cost impact of the
installation proposed by this AD on U.S.
operators is estimated to be $22,560, or
$480 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Should an operator be required to
accomplish the permanent repair of
cracked structure, it would take
approximately 3 work hours per
airplane to accomplish it, at an average
labor rate of $60 per work hour.
Required parts would be supplied by
the manufacturer at no cost to the
operators. Based on these figures, the
cost impact of the repair action, if
accomplished, is estimated to be $180
per airplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation: (1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dornier Luftfahrt GmbH: Docket 96—-NM—
113-AD.

Applicability: Model 328-100 series
airplanes, serial numbers 3005, 3008, 3009,
and 3011 through 3079 inclusive; certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the lower part of the main landing gear
(MLG) fairing, and consequent separation of
part of the fairing from the airplane and
possible damage to the airplane or injury to
persons on the ground, accomplish the
following:

(a) Within 300 hours time-in-service after
the effective date of this AD, perform a visual
inspection to detect cracking of the lower
attachment flanges in the area of the bend
radii of the forward and aft support beams of
the MLG, in accordance with Dornier Alert
Service Bulletin ASB-328-53-010, dated
October 13, 1995.

(1) If no cracking is found, repeat the
inspection thereafter at intervals not to
exceed 300 hours time-in-service, until the
actions required by either paragraph (a)(2) or
(b) of this AD have been accomplished.

(2) If any cracking is found, prior to further
flight, accomplish the permanent repair in
accordance with the alert service bulletin.
Accomplishment of the permanent repair
constitutes terminating action for the
repetitive inspections required by this AD.

(b) Within 3,000 hours time-in-service after
the effective date of this AD, install
reinforcement parts for the longitudinal beam
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of the MLG, in accordance with Dornier
Service Bulletin SB—-328-53-184, Revision 1,
dated July 2, 1997. Accomplishment of this
installation constitutes terminating action for
the requirements of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in German airworthiness directives 95-413,
dated November 2, 1995, and 97-073, dated
March 27, 1997.

Issued in Renton, Washington, on June 3,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-15247 Filed 6-8-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ASW-31]

Proposed Revision of Class D
Airspace; Dallas NAS, Dallas, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to revise
the Class D airspace extending upward
from surface to and including 3,000 feet
mean sea level(MSL), within a 4.2-mile
radius of Grand Prairie Municipal
Airport, TX. The development of global
positioning system (GPS) and very high
frequency omnidirectional range/
distance measuring equipment (VOR/
DME) standard instrument approach
procedures (SIAPs) to runway 35 at
Grand Prairie Municipal Airport, Grand
Prairie, TX, has made this rule
necessary. The intended effect of this
proposal is to provide adequate
controlled airspace for aircraft operating
in the vicinity of Grand Prairie
Municipal Airport, Grand Prairie, TX.

DATES: Comments must be received on
or before August 10, 1998.
ADDRESSES: Send comments on the
proposal in triplicate to Manager,
Airspace Branch, Air Traffic Division,
Federal Aviation Administration
Southwest Region, Docket No. 98—
ASW-31, Fort Worth, TX 76193-0520.
The official docket may be examined
in the Office of the Regional Counsel,
Southwest Region Federal Aviation
Administration, 2601 Meacham
Boulevard, Fort Worth, TX, between
9:00 a.m. and 3:00 p.m., Monday
through Friday except Federal holidays.
An informal docket may also be
examined during normal business hours
at the Airspace Branch, Air Traffic
Division, Federal Aviation
Administration Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX.
FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region,
Forth Worth, TX 76193-0520;
telephone: (817) 222-5593.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed under the caption ADDRESSES.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit, with those
comments, a self-addressed, stamped,
postcard containing the following
statement ‘““Comments to Airspace
Docket No. 98—-ASW-31.”” The postcard
will be date and time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Office of the
Regional Counsel, Southwest Region
Federal Aviation Administration, 2601
Meacham Boulevard, Fort Worth, TX,
both before and after the closing date for

comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the
Operations Branch, Air Traffic Division,
Federal Aviation Administration,
Southwest Region, Fort Worth, TX
76193-0520. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A that
describes the application procedure.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to
establish Class D airspace, controlled
airspace extending upward from the
surface to and including 3,000 feet MSL,
at Grant Prairie Municipal Airport,
Grand Prairie, TX. The development of
GPS and VOR/DME SIAPs to runway 35
at Grand Prairie Municipal Airport,
Grand Prairie, TX, has made this rule
necessary. The intended effect of this
proposal is to provide adequate Class D
airspace for aircraft operating in the
vicinity of Grand Prairie Municipal
Airport, Grand Prairie, TX.

The coordinates for this airspace
docket are based on North American
Datum 83. Designated Class D airspace
areas are published in Paragraph 5000 of
FAA Order 7400.9E, dated September
10, 1997, and effective September 16,
1997, which is incorporated by
reference in 14 CFR 71.1. The Class D
airspace designation listed in this
document would be published
subsequently in the order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations that need frequent and
routine amendments to keep them
operationally current. It, therefore—(1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.



Federal Register/Vol. 63, No. 110/ Tuesday, June 9, 1998/Proposed Rules

31385

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

[Amended]

Paragraph 5000 Class D airspace areas.
* * * * *

ASW TX D Dallas NAS Dallas, TX [Revised]

Dallas NAS Hensley Field, TX

(lat. 32°44'04"'N., long. 96°58'03""W.)
Dallas, Redbird Airport, TX

(lat. 32°40'51"N., long. 96°52'06"'W.)
Grand Prairie Municipal Airport, TX

(lat. 32°41'54"N., long. 97°02'48"W.)

That airspace extending upward from the
surface to and including 2,000 feet MSL
within a 4.2-mile radius of Dallas NAS
Hensley Field and within a 4.2—mile radius
of the Redbird Airport excluding that
airspace east of a line from lat. 32°37'40"N.,
long. 96°55'21""W.; to lat. 32°39'35"N., long.
96°54'16""W.; to lat. 32°44'20"N., long.
96°53'59""W.; and that airspace upward from
the surface to but not including 3,000 feet
MSL within a 4.2-mile radius of the Grand
Prairie Municipal Airport; excluding that
airspace west of a line from lat. 32°45'52"N.,
long. 97°04'30"W.; to lat. 32°38'12"N., long.
97°05'10"W.; excluding that airspace within
the Dallas-Fort Worth, TX, Class B airspace
area. This Class D airspace is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Issued in Fort Worth, TX, on May 26, 1998.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 98-15310 Filed 6-8-98; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 113 and 151
RIN 1515-AB60
Accreditation of Commercial Testing

Laboratories; Approval of Commercial
Gaugers

AGENCY: Customs Service, Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend the Customs Regulations relating
to the commercial testing and gauging of
imported merchandise, pursuant to
Customs modernization provisions of
the North American Free Trade
Agreement Implementation Act. The
proposed regulations revise the general
procedures for the accreditation/
reaccreditation of commercial
laboratories, the approval/reapproval of
commercial gaugers, and the suspension
and revocation of such accreditations/
approvals. Further, the proposed
regulations establish a reimbursable fee
schedule that Customs will charge such
laboratories/gaugers to accredit/
approve and periodically reaccredit/
reapprove their commercial services,
and make provision for the imposition
of monetary penalties for failure to
adhere to any of the provisions
applicable to the examination,
sampling, and testing of imported
merchandise.

DATES: Comments must be received on
or before August 10, 1998.

ADDRESSES: Written comments
(preferably in triplicate) may be
addressed to the Regulations Branch,
Office of Regulations and Rulings, U.S.
Customs Service, 1300 Pennsylvania
Avenue, NW., Washington, DC 20229.
Comments submitted may be inspected
at the Regulations Branch, Office of
Regulations and Rulings, U.S. Customs
Service, Suite 3000, 1300 Pennsylvania
Avenue, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT: Ira
Reese, Laboratories & Scientific
Services, (202) 927-1060.
SUPPLEMENTARY INFORMATION:

Background

On December 8, 1993, the United
States enacted the North American Free
Trade Agreement Implementation Act
(the Act), Pub. L. 103-182, 107 Stat.
2057. Title VI of the Act contains
provisions pertaining to Customs
Modernization (107 Stat. 2170); section
613 of Subtitle A to Title VI amends
section 499 of the Tariff Act of 1930 (19
U.S.C. 1499), which provides Customs

with the authority to conduct
examinations and detain imported
merchandise.

The Commercial Laboratory/Gauger
Testing Provisions of Section 613

The provisions of section 613, among
other things, codify Customs regulations
and administrative guidelines
concerning the use of commercial
laboratories and gaugers by adding a
new paragraph (b) to section 499 (19
U.S.C. 1499(b)). Regarding the
accreditation/approval aspects of
commercial laboratories/gaugers, the
provisions of new paragraph (b)
authorize Customs to:

(1) Set procedures for the
accreditation of commercial laboratories
in the United States, which may be used
to perform tests relating to the
admissibility, quantity, composition, or
characteristics of imported
merchandise, and the approval of
commercial gaugers in the United
States, which may be used to perform
tests to establish the quantities of
imported merchandise;

(2) Impose reasonable charges for
such accreditations/approvals and
periodic reaccreditations/reapprovals;
and

(3) Establish the conditions regarding
the suspension and revocation of such
accreditations and approvals, which
may include the imposition of monetary
penalties not to exceed $100,000, in
addition to penalties for any loss of
revenue, in appropriate cases.

Regarding the testing/gauging aspects
of commercial laboratories/gaugers, new
paragraph (b) further provides that:

(1) In the absence of Customs testing,
Customs shall accept analysis and
quantity results from Customs-
accredited laboratories and Customs-
approved gaugers; however, this
circumstance does not limit or
otherwise preclude Customs or any
other Federal agency from
independently testing, analyzing, or
quantifying any sample or merchandise;

(2) Testing procedures and
methodologies will be made available
upon request to any person, except
when they are proprietary to the holder
of a copyright or patent or developed by
Customs for enforcement purposes;
information resulting from any Customs
testing will be made available to the
importer of record and any agents
thereof, except when the information
meets the above specified exclusions
from disclosure; and

(3) Laboratories/gaugers may seek
judicial review of any final Customs
decision that adversely affects their
accreditation/approval, i.e., denial,
suspension, or revocation, or that
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imposes a monetary penalty, by
commencing an action within 60 days of
such decision in the Court of
International Trade.

New paragraph (b) also provides that
commercial laboratories/gaugers already
accredited/approved under current
Customs regulations (see, 19 CFR
151.13) will not be required to reapply,
but will be subject to reaccreditation/
reapproval procedures and
requirements. Until the time for
reaccreditation/reapproval, those
commercial laboratories/gaugers already
accredited/approved may conduct only
those tests they were originally
accredited/approved to perform.

A. Proposed Amendments Concerning
Accrediting Commercial Laboratories

Heretofore, Customs accredited
commercial laboratories to perform
selected tests on certain imported
merchandise entered under chapters 27
(pertaining to mineral fuels, mineral oils
and products of their distillation;
bituminous substances; and mineral
waxes) and 29 (pertaining to organic
chemicals) of the Harmonized Tariff
Schedule of the United States (HTSUS).
The proposed amendments will expand
the scope of accreditation to allow
laboratories to perform the majority of
tests vested in, or delegated to, the
Customs Service; accreditation will
extend to the performance of functions
for determining the admissibility,
guantity, composition, or characteristics
of imported merchandise. Accordingly,
more importers may now choose, at
their expense, to have merchandise
tested by Customs-accredited
laboratories whose test results will be
accepted by Customs, if the importer
certifies that the sample tested was
taken from the merchandise in the
entry. This could result in the earlier
availability of test results and should
assist in the proper classification and
entry of imported merchandise.

The proposed regulations do not
preclude Customs from testing
merchandise from a shipment which
has already been tested by an accredited
laboratory at the importer’s expense.
Occasionally, Customs may request
sample splits (discussed below) retained
by accredited laboratories to test. In
cases where merchandise has been
analyzed by both Customs and an
accredited laboratory, Customs actions
will be based upon the analysis
provided by Customs, unless other
action is indicated by the Director,
Laboratories & Scientific Services
(Director).

Merchandise samples tested by
accredited laboratories will be from an
importer’s actual importations. Customs

will release to the importer a
representative sample of the
merchandise, which will be taken and
split into two essentially equal parts
under Customs supervision at the port
of entry. Each part will be of sufficient
size so that complete testing for
Customs purposes can be performed.
The accredited laboratory will test one
part and retain the second sample and
any remnants from the testing, under
proper storage conditions, for a period
of one year from the date of the
laboratory’s final analysis report, unless
other instructions are issued in writing
by Customs. At the end of the one-year
retention time period the accredited
laboratory may dispose of the retained
samples and sample remnants in a
manner consistent with federal, state,
and local statutes; perishable samples
and sample remnants may be disposed
of more expeditiously, if done in
accordance with acceptable laboratory
procedures.

Commercial laboratories will be
accredited to perform accepted industry
and Customs-specified tests on
merchandise by commodity groups that
parallel the chapters and subheadings
contained in the HTSUS. These
commodity groups are set forth in the
proposed rule. Laboratories may be
accredited to perform testing in more
than one of these commodity groups.
Further, because certain tests require
expensive, highly-specialized
equipment or narrow technical
expertise, and because any given
commodity group may involve many
different chemical, physical, or
mechanical tests, Customs will
consider, upon application, granting
accreditation for subgroups of tests
within a commodity group. Customs
may expand the list of commodity
groups for accreditation.

While Customs recognizes that many
laboratory-accreditation systems
perform accreditation by fields of
testing, such as chemical, biological,
mechanical, etc., Customs is not
proposing to adopt this method of
accreditation. Instead, Customs
proposes to perform accreditation by
commodity groups and subgroups
because of Customs technical
requirements and because many
commodities require testing in more
than one traditional field. Accordingly,
laboratories seeking Customs
accreditation should become aware of
Customs testing requirements and seek
accreditation in the multiple fields
required to test a particular commodity
for Customs purposes. For example, a
metals-testing laboratory, in order to
obtain Customs accreditation, will need

to have the ability to perform both
chemical and mechanical testing.

Specific testing methods for
accreditation will be designated in
Commodity Group Brochures available
from Customs to ensure that the
importer-client is aware of the
appropriate test procedures for Customs
purposes. Some of these testing methods
may reference general industry
standards, published by such
organizations as the American Society
for Testing and Materials (ASTM) and
the American Petroleum Institute (API).
It is recognized that different test
methods may produce different results,
and it is imperative for this program that
Customs laboratories and Customs-
accredited laboratories utilize the same
test methods.

To become a Customs-accredited
laboratory, individuals or commercial
organizations must submit a letter of
application to Customs requesting
accreditation to perform testing for
specific commodity groups, e.g., textiles
or metals. The technical and operational
requirements for accreditation include
having an appropriate facility properly
equipped to perform the designated
tests and staff capable of performing
these tests. In addition to reviewing an
applicant’s overall physical plant and
management system, specific review
and testing will be conducted for each
commodity group in which
accreditation is sought. Customs
evaluation of an applicant’s professional
abilities will be in accordance with the
general criteria contained in ASTM
E548: Standard Guide for General
Criteria Used for Evaluating Laboratory
Competence. Customs determination of
an applicant’s overall competence,
independence, and character will be
based on the information contained in
the application submitted by the
Laboratory and by conducting on-site
inspections and background
investigations.

Applicants will be required to retain
certain records so that Customs can
evaluate and verify all Customs-related
work performed. The normal record-
retention period under the Customs
Regulations is five years (see, present
§151.13(i)). However, should litigation
arise within the five-year record-
retention-period of time that involves
certain laboratory records, those records
may be required by Customs to be
maintained for a longer period of time.
Should laboratory operations cease, the
laboratory shall inform Customs where
the records will be located. Failure to
properly safeguard or account for
analysis records and laboratory testing/
gauger measurement results will make
the accredited laboratory/approved
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gauger subject to liquidated damages in
the amount of the bond (discussed
below) or, in the event of bankruptcy,
render the surety liable for such
damages.

Further, applicants will be required to
obtain a bond executed in accordance
with part 113 of the Customs
Regulations (19 CFR part 113). The
limits of liability on the bond will be
established by the Customs port nearest
to the applicant’s main office in
consultation with the Director.

Following Customs evaluation of a
laboratory’s overall competence to
become an accredited laboratory,
Customs will notify the laboratory in
writing of its approval/nonselection; in
the case of nonselection, specific
reasons will be given. Laboratories
receiving an adverse accreditation
determination, and wishing to appeal
the decision must file an appeal within
30 days to the Director. Within 30 days
of receipt of the appeal, the Director will
make a determination and notify the
laboratory in writing. If the Director
reaffirms the nonselection, again citing
specific reasons, the applicant may then
choose to either submit a new
application to the Director after waiting
90 days from the date of the Director’s
last decision; or commence an action in
the Court of International Trade within
60 days after issuance of Customs
decision or order.

Once accredited, laboratories may
apply to expand their accreditation at
any time. Extensions of accreditation
may be requested to add a new site and/
or to increase the number of accredited
commodity groups or subgroups at a
previously accredited site. The
procedure for extensions of
accreditation is essentially the same as
that for accreditation; certain initial
processing steps, e.g., background
investigations and review of educational
credentials, however, may not need to
be repeated. The reaccreditation fee will
be adjusted accordingly. Customs-
accredited laboratories must undergo
reaccreditation every three years.
Regarding adverse reaccreditation
determinations and any suspension/
revocation/penalty decisions (discussed
below), the appeal procedures discussed
above will apply.

Once accredited, a laboratory must
maintain its accreditation credentials by
maintaining its overall physical plant
and management system, as well as by
remaining proficient at performing
approved methods of analysis. In
particular, accredited laboratories will
be required to perform periodic analyses
of check samples and to submit the
results to Customs. Check samples are
samples which have been distributed by

Customs to test proficiency in a certain
area of accreditation. The results must
demonstrate that the laboratory has the
continuing ability to produce a work
product that assists in the proper
classification and entry of imported
merchandise.

In addition to establishing the
requirements and procedures for
laboratories to receive and maintain
accreditation, the proposed regulations
make provision for the suspension or
revocation of such accreditation, and
the imposition of monetary penalties
not to exceed $ 100,000 in addition to
the recovery of any loss of revenue that
may have occurred. Customs will seek
to recover lost revenue from accredited
laboratories in cases where the
laboratory intentionally falsified the
analysis in collusion with the importer.
Customs may assess monetary penalties
on an accredited laboratory for failure to
adhere to any of the regulatory
requirements imposed on accredited
commercial laboratories. Otherwise,
Customs will not assess penalties nor
seek to recover lost revenue merely
because of a good-faith difference of
professional opinion. Via a separate
Federal Register document, Customs
will publish guidelines governing
penalties and any mitigating factors it
will consider in imposing such
penalties.

B. Proposed Amendments Concerning
Approving Commercial Gaugers

The regulatory amendments proposed
separately provide for the approval of
commercial gaugers and the acceptance
of reports from Customs-approved
commercial gaugers. The commercial
gauger-approval amendments generally
parallel those concerning laboratory
accreditation. Approval may extend to
the performance of the functions of
gauging and measuring merchandise.
Customs approval extends only to the
performance of such functions as are
vested in, or delegated to, Customs. The
imported products for which gauging
approval may be obtained remains the
same as those currently listed in the
regulations. But Customs may expand
the list of commodity groups for
approval.

C. Proposed Amendments Concerning
Reimbursable Fees for Accreditation/
Approval and Periodic Reaccreditation/
Reapproval

At the time of promulgating the
Customs Modernization provisions of
the Act, Congress agreed that in order
for Customs to expand the Customs
laboratory/gauger program the cost of
the program should be recaptured
through the imposition of reasonable

fees. A Customs task force was formed
to study the kind of fee structure that
would be necessary for Customs to
recoup the costs associated with the
application process, travel costs,
conducting ongoing background
investigations, and maintaining the
program. The fee structure adopted
would have to cover the costs associated
with implementing the expanded
program.

The regulatory amendments proposed
provide for the imposition of
reasonable, i.e., reimbursable, charges
associated with the work required by
Customs to accredit/approve and
periodically reaccredit/reapprove
commercial laboratories/gaugers. These
charges necessarily will be variable,
dependent on specific travel costs and
the scope of particular accreditation/
approval applications, and are designed
merely to reimburse Customs for the
actual costs of establishing and
regulating the laboratory/gauger
program. Accordingly, the fee structure
is based on recovering those expenses
which are variable, directly associated
with specific travel and the conduct of
background investigations, and those
expenses which are fixed, based on
administrative estimates generally
applicable to recovering the technical
and clerical support costs associated
with the program.

Variable Costs

The variable portion of the
accreditation-reaccreditation/approval-
reapproval fee schedules will be based
on the actual costs incurred for travel
and associated with the scope of the
background investigation. These charges
are estimated to be approximately $
1,000 per visit and $ 1,700 per
background investigation. Whenever
possible, Customs will endeavor to
bundle these variable costs so that
where travel or investigations costs
apply to more than one laboratory or
gauger, the costs will be fairly
apportioned between applicants.

In the event of a dispute concerning
the amount of assessment for travel
costs and per diem charges relating to a
scheduled inspection visit, the
laboratory/gauger concerned may file an
appeal within 30 days of the assessment
with the Director. The appeal letter
must specify which charges are
disputed and give reasons for the
dispute, accompanied by supporting
documentation where appropriate.

Fixed Costs

The fixed portion of the accreditation-
reaccreditation/ approval-reapproval fee
schedules is based on administrative
guidelines which estimate program
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administrative support costs that do not
consider salary or related costs. The
primary accreditation/approval fee is
meant to defray the following costs:

(1) Preparation and distribution of
methods manuals (for laboratories only)
and policies;

(2) Development and distribution of
application packages;

(3) Set up and storage of company
and/or branch files;

(4a) For laboratories, check samples
and blind sample programs (costs of
collection, documentation, and mailing
of samples; costs of obtaining and
storing samples; and costs of excess
sample disposal);

(4b) For gaugers, development and
application of proficiency testing; and

(5) Office supplies used to administer
the program, i.e., copier costs,
envelopes, etc.

Customs is authorized to charge 15%
of program costs for administrative
overhead. See, 19 CFR 24.21. Based on
the above referenced administrative
estimates of program-support costs,
Customs has determined that the
following initial fee schedules for
accrediting/reaccrediting laboratories
and approving/reapproving gaugers are
reasonable:

For Laboratories:

General Accreditation Fee ........... $ 750
Additional Commodities Fee ...... 200
Laboratory Reaccreditation Fee ... 375
Commodity Reaccreditation Fee 150

For Gaugers:
General Approval Fee .................. 400
Reapproval Fee ........cccocvveviveeninnns 200

Laboratories/gaugers will be required
to submit to the Director, fifty percent
of the applicable accreditation/ general
approval fee amount with their initial
application for accreditation/approval,
to cover preliminary processing costs.
This pre-payment is nonrefundable.
Before a laboratory/gauger will be
designated by Customs as an accredited/
approved facility or can have its existing
accreditation/approval extended to
cover additional commodity testing it
must have paid the applicable variable
charges assessed and the balance of the
fixed fee associated with the action
within 30 days of natification to
Customs, and have its laboratory/gauger
bond on file. Then the applicant will
receive accreditation/approval
documentation and a notice of
accreditation/approval or extension of
existing accreditation/approval will be
published in the Federal Register and
Customs Bulletin.

Three years from the date of the initial
accreditation/ approval, Customs,
Account Services Division, will bill the
licensee for reaccreditation/reapproval.

There will be a 30-day billing period. If
payment is not received by Customs
within the 30 day billing period,
revocation procedures will be initiated
against all accreditations/ approvals
granted the licensee.

Following the first year of operation,
these initial fee schedules may be
revised to capture expenses not
reimbursed to Customs. If the fee
schedules are revised, they will be
published in the Federal Register and
the Customs Bulletin.

Already Accredited/Approved
Laboratories/Gaugers

Laboratories accredited and gaugers
approved under Customs regulations
prior to December 8, 1993, will not be
required to apply for initial
accreditation/approval. Until the time
for reaccreditation/reapproval, however,
those commercial laboratories/gaugers
already accredited/approved must,
however, conduct their business in a
manner consistent with the
administrative portions of the amended
regulations, and will be required to pay
applicable reaccreditation/ reapproval
fees in the third year following the date
these proposed regulations become
final.

Customs-accredited laboratories may
make their accreditation known to
potential customers, but must accurately
represent the tests for the commodity
group(s) for which accreditation has
been obtained. Such laboratories will be
limited to the use of terms that appear
in the Notice of Accreditation they
receive at the time they are accredited.
Parallel provisions will apply to
Customs-approved gaugers.

The regulations currently
implementing the examination of
merchandise provisions of 19 U.S.C.
1499 are found in part 151 of the
Customs Regulations (19 CFR part 151);
§151.13 currently pertains to both
commercial laboratories and gaugers.
Other Customs regulatory provisions
referencing part 151 are found in part
113 (19 CFR part 113). In this document
Customs proposes to amend parts 113
and 151 of the Customs Regulations, as
discussed below, to implement the
Customs Modernization provisions
pertaining to laboratory accreditations/
gauger approvals (19 U.S.C. 1499(b)), as
discussed above.

In sum, it is proposed to revise two
references in §113.67 of the Customs
Regulations (19 CFR 113.67) to carry the
proper cross references for the
commercial laboratory or gauger
provisions that are redesignated as
proposed in this document. In part 151,
it is proposed to provide for commercial
laboratories and gaugers in separate

sections, so that each program can be
more easily administered. Accordingly,
§151.12, currently reserved, will be
amended to set forth the accreditation
requirements and procedures applicable
to commercial laboratories, and § 151.13
will be amended to set forth the
approval requirements and procedures
applicable to commercial gaugers.
Section 151.14 will be revised to remove
reference to the product characteristic
table currently contained in
§151.13(a)(2), as these analysis methods
will be contained in Commodity Group
Brochures.

Discussion of Proposed Changes to
Regulations

It is proposed to utilize § 151.12—
currently reserved—to set forth the
provisions concerning the accreditation
of commercial laboratories. Section
151.12 will contain 11 paragraphs ((a)
through (k)) in a new question and
answer format designed to facilitate an
understanding of how the new
laboratory-accreditation program will
operate.

Proposed New Section 151.12

Paragraph (a) will contain the
definitions of three terms or phrases that
will be used throughout the remaining
paragraphs of §151.12.

Paragraph (b) will pose the question
“What is a “‘Customs-accredited
laboratory’’?”” and describes the
eligibility requirements for commercial
laboratories. The paragraph explains
that those laboratories that can
demonstrate the capability to perform
approved methods of analysis used to
determine the admissibility, quantity,
composition, or characteristics for
certain tariff commodity groups can be
accredited by Customs to perform such
tests for Customs purposes.

Paragraph (c) will pose the question
“What are the obligations of a Customs-
accredited laboratory?”” and delineates
the six requirements commercial
laboratories must agree to before they
can be accredited by Customs.

Paragraph (d) will pose the question
“What are the commodity groups for
which accreditation may be sought?”
and contains the list of commodity
groups for which accreditation is
available without special permission
from the Director. The list of commodity
groups, although similar to the
provisions currently at § 151.13(a)(2), is
expanded from two HTSUS chapters to
include more than 40 HTSUS chapters
to reflect the scope of imported
merchandise for which Customs is
responsible for testing.

Paragraph (e) will pose the question
“What are the approved methods of
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analysis?”’ and provides that the
approved methods of testing will be
published in Customs Commodity
Group Brochures. The brochures will
specify the particular testing procedures
required, unless written permission
from the Director is given to use an
alternate method. Procedures required
by the Director may reference applicable
general industry standards, published
by such organizations as the American
Society for Testing and Materials
(ASTM) and the American Petroleum
Institute (API).

Paragraph (f) will pose the question
“How would a commercial laboratory
become a Customs-accredited
laboratory?” and explains the essential
requirements that prospective
commercial laboratories must respond
to when applying for accreditation: (1)
What the application should contain, (2)
where an application should be sent,
and (3) how the application will be
reviewed. Further, this paragraph will
describe the criteria by which Customs
will appraise each applicant’s overall
physical plant and management system
to ascertain the laboratory’s ability to
manage and control the acquisition of
technical data associated with the
accreditation sought and describe
Customs determination of an applicant’s
competence.

Paragraph (g) will pose the question
“How will an applicant be notified
concerning accreditation?”” and
describes the procedures Customs will
follow when notifying applicants
concerning the disposition of their
applicationor request for extension of
accreditation. The paragraph also
describes the grounds for nonselection,
based on application, background
investigation, or capability matters, and
the appeal procedures applicants must
follow to appeal adverse determinations
concerning their application or request
for extension of accreditation.

Paragraph (h) will pose the question
“What are the accreditation/
reaccreditation fee requirements?”” and
provides that any fixed fee changes will
be published in the Customs Bulletin
and the Federal Register; the fees for the
first year are as discussed above.

Paragraph (i) will pose the question
*‘Can existing Customs-accredited
laboratories continue to operate?’”” and
provides that while such laboratories,
accredited prior to December 8, 1993,
will retain that accreditation, they must,
however, conduct their business in a
manner consistent with the
administrative portions of the new
regulations. This paragraph also
provides that these existing facilities
will have their status reevaluated in the
third year following the effective date of

this regulation. At the time of
reaccreditation, these laboratories must
meet the requirements of the regulations
and pay the applicable fees; a failure to
meet these requirements will result in
revocation or suspension of the
accreditation.

Paragraph (j) will pose the question
“How will Customs-accredited
laboratories operate?’” and describes (1)
the testing of samples, (2) the
acceptance of reports by Customs, (3)
recordkeeping requirements, (4) limited
representation of Customs accreditation,
and (5) a prohibition against accredited
laboratories subcontracting Customs-
related analyses work. The testing of
samples procedures provide that
importers may have samples of their
merchandise tested by Customs-
accredited laboratories, and that the
commercial laboratory designated to test
the sample is required to test only one
part of the sample that will be split into
two parts under Customs supervision,
reserving the second part for a period of
one year. Further, these provisions
provide that Customs and any other
Federal agency reserve the right to
independently challenge the results of
such reports.

Lastly, paragraph (k) will pose the
guestion ““How can a laboratory have its
accreditation suspended or revoked or
be required to pay a monetary penalty?”
and explains (1) how the laboratory’s
accreditation may be revoked or
suspended or how the laboratory may be
assessed a monetary penalty in lieu of,
or in addition to, suspension or
revocation of accreditation, (2) what are
the grounds for suspension, revocation,
or assessment of a monetary penalty, (3)
the notice requirements Customs will
follow, (4) the appeal rights of the
laboratory, (5) publication requirements,
and (6) penalty provisions. Regarding
the appeal of a revocation, suspension,
or penalty decision, these provisions
parallel the appeal provisions regarding
nonselection. Regarding the monetary
penalty provisions, these can be in
addition to or in lieu of an order
regarding suspension or revocation of
accreditation. No penalty may exceed
$100,000.

Proposed Amended Section § 151.13

It is further proposed to amend the
provisions of §151.13, which currently
contains provisions pertaining to both
commercial gaugers and laboratories, to
make its provisions exclusive to
commercial gaugers. Section 151.13 will
contain 9 paragraphs ((a) through (i)) in
a similar question and answer format
designed to facilitate how the new
gauger-approval program will operate.

Paragraph (a) will pose the question
“What is a ‘Customs-approved gauger’?”
and describes the eligibility
requirements for commercial gaugers.
The paragraph explains that those
gaugers that can demonstrate the
capability to perform the approved
gauging and measurement procedures
for certain tariff commodity groups
listed in the section can be approved by
Customs to perform such procedures for
Customs purposes.

Paragraph (b) will pose the question
“What are the obligations of a Customs-
approved gauger?’”’ and delineates the
six requirements commercial gaugers
must agree to before they can be
approved by Customs.

Paragraph (c) will pose the question
“What are the approved gauging and
measurement procedures?”’ and
provides that the approved gauging and
measurement procedures will be
published in Customs Commodity
Group Brochures. The brochures will
specify the particular measurements and
procedures required, unless written
permission from the Director is given to
use an alternate method. Procedures
required by the Director may reference
applicable general industry standards,
published by such organizations as the
American Society for Testing and
Materials (ASTM) and the American
Petroleum Institute (API).

Paragraph (d) will pose the question
“How would a commercial gauger
become a Customs-approved gauger?”’
and explains the essential requirements
that prospective commercial gaugers
must meet when applying for approval.
These provisions substantially mirror
the requirements discussed above for
proposed § 151.12(f).

Paragraph (e) will pose the question of
“*How will an applicant be notified
concerning approval?’”’ and describes
the procedures Customs will follow
when notifying applicants concerning
the disposition of their application or
request for extension of approval. The
paragraph also describes the grounds for
nonselection, based on application,
background investigation, or capability
matters, and the appeal procedures
applicants must follow if their
application or request is disapproved.
These provisions substantially mirror
the requirements discussed above for
proposed § 151.12(g).

Paragraph (f) will pose the question
“What are the approval/reapproval fee
requirements?”’ and provides that any
fixed fee changes will be published in
the Customs Bulletin and the Federal
Register. These provisions substantially
mirror the requirements discussed
above for proposed § 151.12(h).
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Paragraph (g) will pose the question
“‘Can existing Customs-approved
gaugers continue to operate?”” and
provides that while such gaugers,
approved prior to December 8, 1993,
will retain that approval, they must,
however, conduct their business in a
manner consistent with the
administrative portions of the new
regulations. Other provisions in this
paragraph applicable to gaugers
substantially mirror the requirements
discussed above for laboratories at
proposed § 151.12(i).

Paragraph (h) will pose the question
“How will Customs-approved gaugers
operate?”’ and describes (1) the
acceptance of reports by Customs, (2)
recordkeeping requirements, (3) limited
representation of Customs approval
requirements, and (4) a prohibition
against approved gaugers subcontracting
Customs-related work. These provisions
substantially mirror the requirements
discussed above for proposed
§151.12(j).

Paragraph (i) will pose the question
“How can a gauger have its approval
suspended or revoked or be required to
pay a monetary penalty?”’ and explains
(1) how the gauger’s approval may be
revoked or suspended or how the gauger
may be assessed a monetary penalty in
lieu of, or in addition to, suspension or
revocation of approval, (2) what are the
grounds for suspension, revocation, or
assessment of a monetary penalty, (3)
the notice requirements Customs will
follow, (4) the appeal rights of the
gauger, (5) publication requirements,
and (6) penalty provisions. These
provisions substantially mirror the
requirements discussed above for
proposed §151.12(k).

Other Regulatory Amendments
Proposed

Section 151.14 will be revised to
remove a reference to the table of
product characteristics found at
§151.13(a)(2) because product
characteristics will no longer be set
forth in the regulations, but will be
contained in specific Commodity Group
Brochures.

In §113.67, two references to current
§151.13 will be revised to correspond to
the changes proposed to 8§ 151.13 and
151.14.

Comments

Before adopting these proposed
regulations as a final rule, consideration
will be given to any written comments
timely submitted to Customs. Comments
submitted will be available for public
inspection in accordance with the
Freedom of Information Act (5 U.S.C.
552), § 1.4 of the Treasury Department

Regulations (31 CFR 1.4), and
§103.11(b) of the Customs Regulations
(19 CFR 103.11(b)), on regular business
days between the hours of 9 a.m. and
4:30 p.m. at the Regulations Branch,
Office of Regulations and Rulings, U.S.
Customs Service, Suite 3000, 1300
Pennsylvania Avenue, NW.,
Washington, DC.

The Regulatory Flexibility Act, and
Executive Order 12866

Because the number of accredited
laboratories and approved gaugers is
expected to be small, and such
accreditation and approval will confer a
benefit on the importing public,
pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that, if adopted,
the proposed amendments will not have
a significant adverse economic impact
on a substantial number of small
entities. Accordingly, they are not
subject to the regulatory analysis or
other requirements of 5 U.S.C. 603 and
604. This document does not meet the
criteria for a “significant regulatory
action’” as specified in E.O. 12866.

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget
(OMB) for review in accordance with
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507). Comments on the
collection of information should be sent
to OMB, Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503. A copy should
also be sent to the Regulations Branch
at the address set forth previously.
Comments should be submitted within
the time frame that comments are due
regarding the substance of the proposal.

Comments are invited on:

(a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;

(b) The accuracy of the agency’s
estimate of the information collection
burden;

(c) Ways to enhance the quality,
utility, and clarity of the information to
be collected;

(d) Ways to minimize the information
collection burden on respondents,
including through the use of automated
collection techniques or other forms of
information technology; and

(e) Estimates of capital or start up
costs and costs of operations,
maintenance, and purchase of services
to provide information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The collections of information in
these proposed regulations are in
§§151.12(e) and 151.13(c). The
information requested is necessary so
that Customs can determine whether
those laboratories/gaugers seeking
accreditation/approval to test/measure
imported merchandise are competent to
receive or maintain such credentials.
The likely respondents are individuals
and commercial organizations who
either analyze merchandise or measure,
gauge, or sample merchandise.

Estimated total annual reporting and/
or recordkeeping burden: 50 hours.

Estimated average annual burden per
respondent/ recordkeeper: 5 hours.

Estimated number of respondents
and/or recordkeepers: 10.

Estimated annual frequency of
responses: 1.

Part 178 of the Customs Regulations
(19 CFR part 178), which lists the
information collections contained in the
regulations and control numbers
assigned by OMB, would be amended
accordingly if this proposal is adopted.

Drafting Information

The principal author of this document
was Gregory R. Vilders, Attorney,
Regulations Branch, Office of
Regulations and Rulings. However,
personnel from other offices
participated in its development.

List of Subjects
19 CFR Part 113

Bonds, Customs duties and
inspection, Exports, Freight, Imports,
Reporting and recordkeeping
requirements.

19 CFR Part 151

Customs duties and inspection,
Examination, Fees assessment, Gaugers,
Imports, Laboratories, Licensing,
Penalties, Reporting and recordkeeping
requirements, Sampling and testing.

Amendments to the Regulations

For the reasons stated above, it is
proposed to amend parts 113 and 151 of
the Customs Regulations (19 CFR parts
113 and 151) as set forth below:

PART 113—CUSTOMS BONDS

1. The general authority citation for
part 113 continues to read as follows:

Authority: 19 U.S.C. 66, 1623, 1624.

* * * * *
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§113.67 [Amended]

2.In §113.67, paragraph (a)(1)(ii) is
amended by removing the words “terms
of the Commercial Gauger Agreement
[see §151.13(b)(9)] and by the’’; and by
removing the citations ‘8§ 151.13 and
151.14” and adding, in their place, the
citation “8§151.13(b)".

§113.67 [Amended]

3.In §113.67, paragraph (b)(1)(ii) is
amended by removing the words “terms
of the Commercial Laboratory
Agreement [see § 151.13(b)(9)] and by
the”’; and by removing the citation
“§151.13” and adding, in its place, the
citation “8§151.12(c)".

PART 151—EXAMINATION,
SAMPLING, AND TESTING OF
MERCHANDISE

1. The general authority citation for
part 151 continues to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Notes 20 and 21, Harmonized Tariff Schedule
of the United States (HTSUS)), 1624. Subpart
A also issued under 19 U.S.C. 1499.

* * * * *

2. In subpart A, §151.12 is added to
read as follows:

§151.12 Accreditation of commercial
laboratories.

This section sets forth the
requirements for commercial
laboratories to obtain accreditation by
Customs for the testing of certain
commodities, and explains the
operation of such accredited
laboratories. This section also provides
for the imposition of accreditation and
reaccreditation fees, sets forth grounds
for the suspension and revocation of
accreditation, and provides for the
imposition of a monetary penalty for an
accredited commercial laboratory that
fails to adhere to the provisions of this
section.

(a) Definitions. For purposes of this
section, the following words and
phrases have the meanings indicated:

Analysis record. An “‘analysis record”
is a compilation of all documents which
have been generated during the course
of analysis of a particular sample which,
under normal circumstances,
culminates in the issuance of a
laboratory report. An analysis record
may include, both in paper and
electronic-form, such documents as
work sheets, notes, associated spectra
(both spectra of the actual product and
any standard spectra used for
comparison), photographs and
microphotographs, and the laboratory
report.

Check samples. “Check samples” are
samples which have been distributed by

Customs to accredited laboratories to
test their proficiency in a certain area of
accreditation.

Commodity Group Brochure. A
“Commodity Group Brochure” is a
booklet which contains a listing of the
laboratory methods and application
procedures which commercial
laboratories are required to have the
capability to perform to qualify for
Customs-accreditation in a particular
commodity group. The brochures will
specify the particular laboratory testing
procedures required for particular
commaodity groups, unless written
permission from the Director is given to
use an alternate method. Procedures
required by the Director may reference
applicable general industry testing
standards, published by such
organizations as the American Society
for Testing and Materials (ASTM) and
the American Petroleum Institute (API).
Commodity Group Brochures are
available from the U.S. Customs Service,
Attention: Director, Laboratories &
Scientific Services, Washington, D.C.
20229.

Director. In 88§151.12 and 151.13,
references to the ““Director’” mean the
Director, Laboratories & Scientific
Services, located in Washington, DC.

(b) What is a ““Customs-accredited
laboratory”? ““Commercial laboratories”
are individuals and commercial
organizations that analyze merchandise,
i.e., determine its composition and/or
characteristics, through laboratory
analysis. A ““‘Customs-accredited
laboratory” is a commercial laboratory,
within the United States, that has
demonstrated, to the satisfaction of the
Director, pursuant to this section, the
capability to perform analysis of certain
commodities to determine elements
relating to the admissibility, quantity,
composition, or characteristics of
imported merchandise. Customs
accreditation extends only to the
performance of such functions as are
vested in, or delegated to, Customs.

(c) What are the obligations of a
Customs-accredited laboratory? A
commercial laboratory accredited by
Customs agrees to the following
conditions and requirements:

(1) To comply with the requirements
of part 151, Customs Regulations (19
CFR part 151), and to conduct
professional services in conformance
with approved standards and
procedures, including procedures which
may be required by the Commissioner of
Customs or the Director;

(2) To have no interest in or other
connection with any business or other
activity which might affect the unbiased
performance of duties as a Customs-
accredited laboratory. It is understood

that this does not prohibit acceptance of
the usual fees for professional services;

(3) To maintain the ability, i.e., the
instrumentation, equipment, qualified
staff, facilities, etc., to perform the
services for which the laboratory is
accredited, and allow the Director to
evaluate that ability on a periodic basis
by such means as on-site inspections,
demonstrations of analysis procedures,
reviews of submitted records, and
proficiency testing through check
samples;

(4) To retain those laboratory records
beyond the five-year record-retention
period specified by Customs as
necessary to address matters concerned
in pending litigation, and, should
laboratory operations or accreditation
cease, to contact Customs immediately
regarding the disposition of records
retained;

(5) To promptly investigate any
circumstance which might affect the
accuracy of work performed as an
accredited laboratory, to correct the
situation immediately, and to notify
both the port director and the Director
of such matters, their consequences, and
any corrective action taken or that needs
to be taken; and

(6) To immediately notify both the
port director and the Director of any
attempt to impede, influence, or coerce
laboratory personnel in the performance
of their duties, or of any decision to
terminate laboratory operations or
accredited status. Further, within 5 days
of any changes involving legal name,
address, ownership, parent-subsidiary
relationships, bond, other offices or
sites, managerial or professional or
executive staff, approved signatories,
facilities, instruments, or equipment,
etc., to notify the Director by certified
mail.

(d) What are the commodity groups
for which accreditation may be sought?
(1) Commercial laboratories may apply
for accreditation to perform tests for any
of the commodity groups listed in
paragraph (d)(2) of this section.
Applicable test procedures are listed in
Commodity Group Brochures.
Application may be made for
accreditation in more than one
commodity group. At the discretion of
the Director accreditation may be
granted for subgroups of tests within a
commodity group or for commodity
groups not specifically enumerated.
Once accredited, a Customs-accredited
laboratory may apply at any time to
expand its accreditation, to add new
testing sites, or increase the number of
commodity groups or subgroups
accredited.

(2) The commodity groups for which
accreditation may be sought without
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special permission from the Director
are:

(i) Dairy and Chocolate Products
entered under Chapters 4, 18, and 21 of
the Harmonized Tariff Schedule of the
United States (HTSUS);

(ii) Food and Food Products entered
under Chapters 7-12, 15, 16, and 19-21,
HTSUS;

(iii) Botanical Identification—
materials and products entered under
Chapter 14 and Section IX, HTSUS;

(iv) Sugar, Sugar Syrups, and
Confectionery products entered under
Chapter 17, HTSUS;

(v) Spirituous Beverages entered
under Chapter 22, HTSUS;

(vi) Inorganic Materials, including
Inorganic Compounds and Ores, entered
under Chapters 26, 28, 31, and 36-38,
HTSUS;

(vii) Petroleum and Petroleum
Products entered under Chapters 27 and
29, HTSUS;

(viii) Organic Materials, including
Intermediates and Pharmaceuticals,
entered under Chapters 29, 30, 34, 35,
and 38, HTSUS;

(ix) Building Stone, Ceramics,
Glassware, and Other Mineral
Substances entered under Chapter 25
and Section XIII, HTSUS;

(X) Rubber, Plastics, Polymers,
Pigments and Paints entered under
Chapter 32 and Section VII, HTSUS;

(xi) Essential Oils and Perfumes
entered under Chapter 33, HTSUS;

(xii) Leather and Articles of Leather
entered under Chapters 41 and 42,
HTSUS;

(xiii) Wood and Articles of Wood
entered under Chapters 44 and 46,
HTSUS;

(xiv) Paper and Paper Products
entered under Section X, HTSUS;

(xv) Textiles and Related Products,
including footwear and hats, entered
under Sections X| and XlII, HTSUS; and,

(xvi) Metals and Alloys entered under
Section XV, HTSUS.

(e) What are the approved methods of
analysis? Customs-accredited
laboratories shall follow the general or
specific testing methods set forth in
Commodity Group Brochures in the
testing of designated commodities,
unless the Director gives written
permission to use an alternate method.
Alternative methods will be considered
and approved on a case-by-case basis.

(f) How would a commercial
laboratory become a Customs-
accredited laboratory?—(1) What should
an application contain? An application
for Customs-accreditation shall contain
the following information:

(i) The applicant’s legal name and the
addresses of its principal place of
business and any other facility out of
which it will work;

(ii) Detailed statements of ownership
and any partnerships, parent-subsidiary
relationships, or affiliations with any
other domestic or foreign organizations,
including, but not limited to, importers,
other commercial laboratories,
producers, refiners, Customs brokers,
and carriers;

(iii) A statement of financial
condition;

(iv) If a corporation, a copy of the
articles of incorporation and the names
of all officers and directors;

(v) The names, titles, and
qualifications of each person who will
be authorized to sign or approve
analysis reports on behalf of the
commercial laboratory;

(vi) A complete description of the
applicant’s facilities, instruments, and
equipment;

(vii) Express agreement that if notified
by Customs of pending accreditation to
execute a bond in accordance with part
113, Customs Regulations (19 CFR part
113), and submit it to the Customs port
nearest to the applicant’s main office.
(The limits of liability on the bond will
be established by the Customs port in
consultation with the Director. In order
to retain Customs accreditation, the
laboratory must maintain an adequate
bond, as determined by the port
director);

(viii) A listing of each commodity
group for which accreditation is being
sought and, if procedures are being
submitted for approval which are not
specifically provided for in a
Commodity Group Brochure, a listing of
such procedures;

(ix) A statement for each commodity
group for which accreditation is being
sought, providing:

(A) That all tests on all commodities
in a named group can be performed, or

(B) That all tests on the commodities
in a group except those indicated can be
performed; or,

(C) That the listed procedures which
are not specifically provided for in the
Commodity Group Brochure are being
submitted for approval for use;

(X) Express agreement to be bound by
the obligations contained in paragraph
(c) of this section; and,

(xi) A nonrefundable pre-payment
equal to 50 percent of the fixed
accreditation fee, as published in the
Federal Register and Customs Bulletin,
to cover preliminary processing costs.
Further, the applicant agrees to pay
Customs within 30 days of notification
the associated charges assessed for
accreditation, i.e., those charges for
actual travel and background
investigation costs, and the balance of
the fixed accreditation fee.

(2) Where should an application be
sent? A commercial laboratory seeking
accreditation or an extension of an
existing accreditation shall send a letter
of application to the U.S. Customs
Service, Attention: Director,
Laboratories & Scientific Services,
Washington, D.C. 20229.

(3) How will an application be
reviewed?

(i) Physical plant and management
system. The facility of the applicant will
be inspected to ensure that it is properly
equipped to perform the necessary tests
and that staff personnel are capable of
performing required tests. Customs
evaluation of an applicant’s professional
abilities will be in accordance with the
general criteria contained in the
American Society for Testing and
Materials (ASTM) E548: Standard Guide
for General Criteria Used for Evaluating
Laboratory Competence. This review
will ascertain the laboratory’s ability to
manage and control the acquisition of
technical data. The review will be
performed at the time of initial
application and upon reaccreditation at
three-year intervals.

(ii) Ability to perform tests on
specified commodity groups. For each
commodity group applied for, the
applicant will undergo a separate
review and testing. The specific
accreditation will be based on the
laboratory’s ability to perform the tests
required for that commodity group. This
will include the qualifications of the
technical personnel in this field and the
instrument availability required by the
test methods. Maintenance of
accreditation will be on-going and will
require the submission of test results on
periodic check samples. The criteria for
acceptance will be based on the
laboratory’s ability to produce a work
product that assists in the proper
classification and entry of imported
merchandise.

(iii) Determination of competence.
The Director shall determine the
applicant’s overall competence,
independence, and character by
conducting on-site inspections, which
will include demonstrations by the
applicant of analysis procedures;
reviewing analysis records submitted;
conducting proficiency testing through
check samples; and conducting
background investigations.

(iv) Evaluation of technical and
operational requirements. Customs shall
determine whether the following
technical and operational requirements
are met:

(A) Equipment. The laboratory shall
be equipped with all of the instruments
and equipment needed to conduct the
tests for which it is accredited. The
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laboratory shall ensure that all
instruments and equipment are properly
calibrated, checked, and maintained.

(B) Facilities. The laboratory shall
have, at a minimum, adequate space,
lighting, and environmental controls to
ensure compliance with the conditions
prescribed for appropriate test
procedures.

(C) Personnel. The laboratory shall be
staffed with persons having the
necessary education, training,
knowledge, and experience for their
assigned functions (e.g., maintaining
equipment, calibrating instruments,
performing laboratory analyses,
evaluating analytical results, and
signing analysis reports on behalf of the
laboratory). In general, each technical
staff member should hold, at a
minimum, a bachelor’s degree in
science or have two years related
experience in an analytical laboratory.

(9) How will an applicant be notified
concerning accreditation?—(1) Notice of
approval or nonselection. When
Customs evaluation of a laboratory’s
credentials is completed, the Director
shall notify the laboratory in writing of
its preliminary approval or
nonselection. (Final approval
determinations will not be made until
the applicant has satisfied all bond
requirements and made payment on all
assessed charges and the balance of the
applicable accreditations fee). Notices of
nonselection will state the reasons for
the determination. All notices of
accreditation, reaccreditation, or
extension of existing accreditations will
be published in the Federal Register
and Customs Bulletin.

(2) Grounds for nonselection. The
Director may deny a laboratory’s
application for any of the following
reasons:

(i) The application contains false or
misleading information concerning a
material fact;

(ii) The laboratory, a principal of the
laboratory, or a person the Director
determines is exercising substantial
ownership or control over such
laboratory or officer, has been indicted
for, convicted of, or committed acts
which, under United States federal or
state law, would constitute any felony
or misdemeanor involving
misstatements, fraud, theft-related
offenses or any other violation which
would reflect adversely on the business
integrity of the applicant;

(iii) A determination is made that the
laboratory-applicant does not possess
the capability or have adequate facilities
and management to perform the
approved methods of analysis for
Customs purposes;

(iv) A determination is made that the
laboratory has submitted false reports or
statements concerning the sampling of
merchandise, or that the applicant was
subject to sanctions by state, local, or
professional administrative bodies for
such conduct;

(v) Nonpayment of assessed charges
and the balance of the fixed
accreditation fee; or

(vi) Failure to execute a bond in
accordance with part 113 of this
chapter.

(3) Appeal of adverse determinations.
Laboratories receiving an adverse
accreditation determination and
wishing to appeal the determination
must file an appeal within 30 days to
the Director. Within 30 days of receipt
of the appeal, the Director shall make a
final determination regarding the appeal
and notify the laboratory in writing. If
the Director reaffirms the nonselection,
again citing specific reasons, then the
applicant may choose to either:

(i) Submit a new application to the
Director after waiting 90 days from the
date of the Director’s last decision; or

(ii) File an action with the Court of
International Trade, pursuant to chapter
169 of title 28, United States Code,
within 60 days after the issuance of the
Director’s final decision.

(h) What are the accreditation/
reaccreditation fee requirements?

(1) In general. A fixed fee,
representing Customs administrative
overhead expense, will be assessed for
each application for accreditation or
reaccreditation. In addition, associated
assessments, representing the actual
costs associated with travel and per
diem of Customs employees related to
verification of application criteria and
background investigations will be
charged. The combination of the fixed
fee and associated assessments
represent reimbursement to Customs for
costs related to accreditation and
reaccreditation. The fixed fee will be
published in the Customs Bulletin and
the Federal Register. Based on a review
of the actual costs associated with the
program, the fixed fee may be adjusted
periodically; any changes will be
published in the Customs Bulletin and
the Federal Register.

(i) Accreditation fees. A
nonrefundable pre-payment equal to 50
percent of the fixed accreditation fee to
cover preliminary processing costs must
accompany each application for
accreditation. Before a laboratory will be
accredited, it must remit to Customs,
Account Services Division, within the
30 day billing period the associated
charges assessed for the accreditation
and the balance of the fixed
accreditation fee.

(i) Reaccreditation fees. Before a
laboratory will be reaccredited, it must
submit to Customs, Account Services
Division, within the 30 day billing
period the fixed reaccreditation fee.

(2) Disputes. In the event a laboratory
disputes the charges assessed for travel
and per diem costs associated with
scheduled inspection visits, it may file
an appeal within 30 days of the date of
the assessment with the Director. The
appeal letter must specify which
charges are in dispute and provide such
supporting documentation as may be
available for each allegation. The
Director shall make findings of fact
concerning the merits of an appeal and
communicate the agency decision to the
laboratory in writing within 30 days of
the date of the appeal.

(i) Can existing Customs-accredited
laboratories continue to operate?
Commercial laboratories accredited by
the Director prior to December 8, 1993,
will retain that accreditation under
these regulations provided they conduct
their business in a manner consistent
with the administrative portions of this
section. This paragraph does not pertain
to any laboratory which has had its
accreditation suspended or revoked.
Laboratories which have had their
accreditations continued under this
section will have their status
reevaluated in the third year following
the effective date of this regulation. At
the time of reaccreditation, these
laboratories must meet the requirements
of this section and remit to Customs,
Account Services Division, within the
30 day billing period the fixed
reaccreditation fee. Failure to meet these
requirements will result in revocation or
suspension of the accreditation.

(i) How will Customs-accredited
laboratories operate?

(1)(i) Samples for testing. Upon
request by the importer of record of
merchandise, the port director will
release a representative sample of the
merchandise for testing by a Customs-
accredited laboratory at the expense of
the importer. Under Customs
supervision, the sample shall be split
into two essentially equal parts and
given to the Customs-accredited
laboratory. One portion of the sample
may be used by the Customs-accredited
laboratory for its testing. The other
portion shall be retained by the
laboratory, under appropriate storage
conditions, for Customs use, as
necessary, unless Customs requires
other specific procedures. Upon request,
the sample portion reserved for Customs
purposes shall be surrendered to
Customs. Samples reserved for Customs
and sample remnants from any testing
shall be retained by the accredited
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laboratory for a period of one year from
the date of the laboratory’s final analysis
report, unless other instructions are
issued in writing by Customs. At the
end of the one-year retention time
period the accredited laboratory may
dispose of the retained samples and
sample remnants in a manner consistent
with federal, state, and local statutes;
perishable samples and sample
remnants may be disposed of more
expeditiously, if done in accordance
with acceptable laboratory procedures.

(2) Contents of reports. The testing
results from a Customs-accredited
laboratory that are submitted by an
importer of record with respect to
merchandise in an entry shall, in the
absence of testing conducted by
Customs laboratories, be accepted by
Customs provided that the importer of
record certifies that the sample tested
was taken from the merchandise in the
entry and the report establishes
elements relating to the admissibility,
guantity, composition, or characteristics
of the merchandise entered, as required
by law. The data must be obtained using
methods approved by the Director.
Nothing in these regulations shall
preclude Customs from sampling and
testing merchandise from a shipment
which has been sampled and tested by
a Customs-accredited laboratory at the
request of an importer. In cases where
a shipment has been analyzed by both
Customs and a Customs-accredited
laboratory, all Customs actions will be
based upon the analysis provided by the
Customs laboratory, unless the Director
advises otherwise. If a Customs
laboratory performs a test of
merchandise, it shall release the results
of its test to the importer of record or its
agent upon request unless it is
proprietary to the holder of a copyright
or patent, or developed by Customs for
enforcement purposes.

(3) Recordkeeping requirements.
Customs-accredited laboratories shall
maintain records of the type normally
kept in the ordinary course of business
in accordance with the provisions of
this chapter and any other applicable
provision of law, and make them
available during normal business hours
for Customs inspection. In addition,
these laboratories shall maintain all
records necessary to permit the
evaluation and verification of all
Customs-related work, including, as
appropriate, those described below. All
records shall be maintained for five
years, unless the laboratory is notified
in writing by Customs that a longer
retention time is necessary for particular
records. Electronic data storage and
transmission may be approved by
Customs.

(i) Sample records. Records for each
sample tested for Customs purposes
must be readily accessible and contain
the following information:

(A) A unique identifying number;

(B) The date when the sample was
received or taken;

(C) The identity of the commodity
(e.g., crude oil);

(D) The name of the client;

(E) The source of the sample (e.g.,
name of vessel, flight number of airline,
name of individual taking the sample);
and,

(F) If available, the Customs entry
date, entry number, and port of entry
and the names of the importer, exporter,
manufacturer, and country-of-origin.

(i) Major equipment records. Records
for each major piece of equipment or
instrument (including analytical
balances) used in Customs-related work
must identify the name and type of
instrument, the manufacturer’s name,
the instrument’s model and any serial
numbers, and the occurrence of all
servicing performed on the equipment
or instrument, to include recalibration
and any repair work, identifying who
performed the service and when.

(iii) Records of analytical procedures.
The Customs-accredited laboratory must
maintain complete and up-to-date
copies of all approved analytical
procedures, calibration methods, etc.,
and must document the procedures each
staff member is authorized to perform.
These procedures must be readily
available to appropriate staff.

(iv) Laboratory analysis records. The
Customs-accredited laboratory must
identify each analysis by sample record
number (see paragraph (j)(3)(i) of this
section) and must maintain all
information or data (such as sample
weights, temperatures, references to
filed spectra, etc.) associated with each
Customs-related laboratory analysis.
Each analysis record must be dated and
initialed or signed by the staff
member(s) who did the work.

(v) Laboratory analysis reports. Each
laboratory analysis report submitted to
Customs must include:

(A) The name and address of the
Customs-accredited laboratory;

(B) A description and identification of
the sample, including its unique
identifying number;

(C) The designations of each analysis
procedure used;

(D) The analysis report itself (i.e., the
pertinent characteristics of the sample);

(E) The date of the report; and

(F) The signature of the person
accepting technical responsibility for
the analysis report (i.e., an approved
signatory).

(4) Representation of Customs-
accredited status. Commercial

laboratories accredited by Customs shall
limit statements or wording regarding
their accreditation to an accurate
description of the tests for the
commodity group(s) for which
accreditation has been obtained. Use of
terms other than those appearing in the
notice of approval (see paragraph (f) of
this section) is prohibited.

(5) Subcontracting prohibited.
Customs-accredited laboratories shall
not subcontract Customs-related
analysis work.

(k) How can a laboratory have its
accreditation suspended or revoked or
be required to pay a monetary penalty?

(1) Grounds for suspension,
revocation, or monetary penalty. (i)
General. A laboratory’s accreditation
may be revoked or suspended or a
laboratory may be assessed a monetary
penalty at any time by the Director.

(ii) Grounds for suspension,
revocation, or assessment of a monetary
penalty. A laboratory’s accreditation
may be suspended or revoked, or a
monetary penalty may be assessed
because:

(A) The selection was obtained
through fraud or the misstatement of a
material fact by the laboratory;

(B) The laboratory, or other person the
port director determines is exercising
substantial ownership or control over
the laboratory operation or corporate
officer, is indicted for, convicted of, or
has committed acts which would
constitute any felony or misdemeanor
under United States Federal or State
law. In the absence of an indictment,
conviction, or other legal process, a port
director must have probable cause to
believe the proscribed acts occurred;

(C) Staff laboratory personnel refuse
or otherwise fail to follow any proper
order of a Customs officer or any
Customs order, rule, or regulation
relative to continued licensing as a
Customs-accredited laboratory;

(D) The laboratory fails to operate in
accordance with the obligations of
paragraph (c) of this section;

(E) A determination is made that the
laboratory is no longer technically or
operationally proficient at performing
the approved methods of analysis for
Customs purposes;

(F) The laboratory fails to remit to
Customs, the Accounts Services
Division, within the 30 day billing
period the associated charges assessed
for the accreditation and the balance of
the fixed accreditation fee;

(G) The laboratory fails to maintain its
bond; or

(H) The laboratory fails to remit to
Customs, the Accounts Services
Division, within the 30 day billing
period the fixed reaccreditation fee.
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(iii) Assessment of monetary
penalties. The assessment of a monetary
penalty under this section, may be in
lieu of, or in addition to, a suspension
or revocation of accreditation under this
section. The monetary penalty may not
exceed $100,000 per violation and shall
be assessed and mitigated pursuant to
published guidelines. Any monetary
penalty under this section can be in
addition to the recovery of any loss of
revenue or liquidated damages assessed
under the laboratory’s Customs bond.

(2) Notice. When a decision to
suspend, revoke, and/or to assess a
monetary penalty is contemplated,
Customs shall immediately notify the
laboratory in writing of the proposed
action. The notice of proposed action
shall contain a description of the
grounds for the proposed revocation,
suspension, and/or assessment of a
monetary penalty action, and advise the
laboratory of the procedures for filing
appeals.

(3) Appeal procedures. A Customs-
accredited laboratory receiving a notice
of suspension or revocation of
accreditation, and/or of assessment of a
monetary penalty, and wishing to
appeal the decision shall follow the
appeal procedures set forth in paragraph
(9)(3) of this section. An appeal to the
Director may contain an acceptance of
responsibility and may also provide
extenuating circumstances and/or
rebuttal evidence. Further, the appeal
may ask for a meeting with the Director
or his designee to discuss proposed
actions. Should the laboratory fail to file
an appeal within the required time
period, the Director shall take actions to
implement the proposed suspension or
revocation and/or to collect the
monetary penalty assessed in the notice.

(4) Publication. All final notices of
suspension or revocation of a
laboratory’s accreditation and/or
assessment of a monetary penalty will
be published in the Federal Register
and Customs Bulletin, giving the
effective date, duration, and scope of
each action.

3. Section 151.13 is revised to read as
follows:

§151.13 Approval of commercial gaugers.
This section sets forth the
requirements for commercial gaugers to
obtain approval by Customs for the
measuring of certain merchandise, and
explains the operation of such approved
gaugers. This section also provides for
the imposition of approval and
reapproval fees, sets forth grounds for
the suspension or revocation of
approval, and provides for the
imposition of a monetary penalty for an
approved commercial gauger that fails

to adhere to the provisions of this
section.

(a) What is a **Customs-approved
gauger”? “Commercial gaugers’ are
individuals and commercial
organizations that measure, gauge, or
sample merchandise (usually
merchandise in bulk form) and who
deal mainly with petroleum, petroleum
products, and bulk chemicals. A
““Customs-approved gauger” is a
commercial concern, within the United
States, that has demonstrated, to the
satisfaction of the Director (defined at
§151.12(a)), pursuant to this section the
capability to perform certain gauging
and measurement procedures for certain
commodities. Customs approval extends
only to the performance of such
functions as are vested in, or delegated
to, Customs.

(b) What are the obligations of a
Customs-approved gauger? A
commercial gauger approved by
Customs agrees to the following
conditions and requirements:

(1) To comply with the requirements
of part 151, Customs Regulations (19
CFR part 151), and to conduct
professional services in conformance
with approved standards and
procedures, including procedures which
may be required by the Commissioner of
Customs or the Director;

(2) To have no interest in or other
connection with any business or other
activity which might affect the unbiased
performance of duties as a Customs-
approved gauger. It is understood that
this does not prohibit acceptance of the
usual fees for professional services;

(3) To maintain the ability, i.e., the
instrumentation, equipment, qualified
staff, facilities, etc., to perform the
services for which the gauger is
approved, and allow the Director to
evaluate that ability on a periodic basis
by such means as on-site inspections,
demonstrations of gauging procedures,
and reviews of submitted records;

(4) To retain those gauger records
beyond the five-year record-retention
period specified by Customs as
necessary to address matters concerned
in pending litigation, and, should
laboratory operations or accreditation
cease, to contact Customs immediately
regarding the disposition of records
retained;

(5) To promptly investigate any
circumstance which might affect the
accuracy of work performed as an
approved gauger, to correct the situation
immediately, and to notify both the port
director and the Director of such
matters, their consequences, and any
corrective action taken or that needs to
be taken; and

(6) To immediately notify both the
port director and the Director of any
attempt to impede, influence, or coerce
gauger personnel in the performance of
their duties, or of any decision to
terminate laboratory operations or
accredited status. Further, within 5 days
of any changes involving legal name,
address, ownership, parent-subsidiary
relationships, bond, other offices or
sites, managerial or professional or
executive staff, approved signatories,
facilities, instruments, or equipment,
etc., to notify the Director by certified
mail.

(c) What are the approved gauging
and measurement procedures? Customs-
accredited gaugers shall follow the
general or specific gauging and
measurement procedures set forth in
Commodity Group Brochures (see
definition at §151.12(a)) in the testing of
designated commodities, unless the
Director gives written permission to use
an alternate method. Alternative
methods will be considered and
approved on a case-by-case basis.

(d) How would a commercial gauger
become a Customs-approved gauger? (1)
What should an application contain?
An application for approval shall
contain the following information:

(i) The applicant’s legal name and the
addresses of its principal place of
business and any other facility out of
which it will work;

(ii) Detailed statements of ownership
and any partnerships, parent-subsidiary
relationships, or affiliations with any
other domestic or foreign organizations,
including, but not limited to, importers;
producers; refiners; Customs brokers; or
carriers;

(iii) A statement of financial
condition;

(iv) If a corporation, a copy of the
articles of incorporation and the names
of all officers and directors;

(v) The names, titles, and
qualifications of each person who will
be authorized to sign or approve gauging
reports on behalf of the commercial
gauger;

(vi) A complete description of the
applicant’s facilities, instruments, and
equipment;

(vii) Express agreement that if notified
by Customs of pending accreditation to
execute a bond in accordance with part
113, Customs Regulations (19 CFR part
113), and submit it to the Customs port
nearest to the applicant’s main office.
(The limits of liability on the bond will
be established by the Customs port in
consultation with the Director. In order
to retain Customs approval, the gauger
must maintain an adequate bond, as
determined by the port director);
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(viii) Express agreement to be bound
by the obligations contained in
paragraph (b) of this section; and,

(ix) A nonrefundable pre-payment
equal to 50 percent of the fixed approval
fee, as published in the Federal Register
and Customs Bulletin, to cover
preliminary processing costs. Further,
the applicant agrees to pay to Customs
within 30 days of notification the
associated charges assessed for
approval, i.e., those charges for actual
travel and background investigation
costs, and the balance of the fixed
approval fee.

(2) Where should an application be
sent? A commercial gauger seeking
approval or an extension of an existing
approval shall send a letter of
application to the U.S. Customs Service,
Attention: Director, Laboratories &
Scientific Services, Washington, DC
20229.

(3) How will an application be
reviewed?

(i) Determination of competence. The
Director shall determine the applicant’s
overall competence, independence, and
character by conducting on-site
inspections, which will include
demonstrations by the applicant of
gauging procedures; reviewing records
submitted; and conducting background
investigations.

(ii) Evaluation of technical and
operational requirements. Customs shall
determine whether the following
technical and operational requirements
are met:

(A) Equipment. The facility shall be
equipped with all of the instruments
and equipment needed to conduct
approved services. The gauger shall
ensure that all instruments and
equipment are properly calibrated,
checked, and maintained.

(B) Facilities. The facility shall have,
at a minimum, adequate space, lighting,
and environmental controls to ensure
compliance with the conditions
prescribed for appropriate
measurements.

(C) Personnel. The facility shall be
staffed with persons having the
necessary education, training,
knowledge, and experience for their
assigned functions (e.g., maintaining
equipment, calibrating instruments,
performing gauging services, evaluating
gauging results, and signing gauging
reports on behalf of the commercial
gauger). In general, each technical staff
member should have, at a minimum, six
(6) months training and experience in
gauging.

(e) How will an applicant be notified
concerning approval?

(1) Notice of approval or nonselection.

When Customs evaluation of a gauger’s

credentials is completed, the Director
shall notify the gauger in writing of its
approval or nonselection. (Final
approval decisions will not be made
until the applicant has satisfied all bond
requirements and made payment on all
assessed charges and the balance of the
application fee.) Notices of nonselection
will state the reasons for the decision.
All notices of approval, reapproval, or
extension of a gauger’s existing
Customs-approval will be published in
the Federal Register and Customs
Bulletin.

(2) Grounds for nonselection. The
Director may deny a gauger’s
application for any of the following
reasons:

(i) The application contains false or
misleading information concerning a
material fact;

(if) The gauger has been indicted for,
convicted of, or committed acts which
under United States federal or state law
would constitute any felony or
misdemeanor involving misstatements,
fraud, theft-related offenses or any other
violation which would reflect adversely
on the business integrity of the
applicant;

(iii) A determination is made that the
gauger-applicant does not possess the
capability or have adequate facilities
and management to perform the
approved methods of measurement for
Customs purposes;

(iv) A determination is made that the
gauger has submitted false reports or
statements concerning the measurement
of merchandise, or that the applicant
was subject to sanctions by state, local,
or professional administrative bodies for
such conduct;

(v) Nonpayment of assessed charges
and the balance of the fixed approval
fee; or

(vi) Failure to execute a bond in
accordance with part 113 of this
chapter.

(3) Appeal of adverse determinations.
Gaugers receiving an adverse approval
determination and wishing to appeal the
determination must file an appeal
within 30 days to the Director. Within
30 days of receipt of the appeal, the
Director shall make a final
determination regarding the appeal and
notify the gauger in writing. If the
Director reaffirms the nonselection,
again citing specific reasons, then the
applicant may choose to either:

(i) Submit a new application to the
Director after waiting 90 days from the
date of the Director’s last decision; or

(i) File an action with the Court of
International Trade, pursuant to chapter
169 of title 28, United States Code,
within 60 days after the issuance of the
Director’s final decision.

(f) What are the approval/reapproval
fee requirements?

(1) In general. A fixed fee,
representing Customs administrative
overhead expense, will be assessed for
each application for approval or
reapproval. In addition, associated
assessments, representing the actual
costs associated with travel and per
diem of Customs employees related to
verification of application criteria and
background investigations will be
charged. The combination of the fixed
fee and associated assessments
represent reimbursement to Customs for
costs related to approval and
reapproval. The fixed fee will be
published in the Customs Bulletin and
the Federal Register. Based on a review
of the actual costs associated with the
program, the fixed fee may be adjusted
periodically; any changes will be
published in the Customs Bulletin and
the Federal Register.

(i) Approval fees. A nonrefundable
pre-payment equal to 50 percent of the
fixed approval fee to cover preliminary
processing costs must accompany each
application for approval. Before a gauger
will be approved, it must submit to
Customs, Account Services Division,
within the 30 day billing period the
associated charges assessed for the
approval and the balance of the fixed
approval fee.

(i) Reapproval fees. Before a gauger
will be reapproved, it must submit to
Customs, Account Services Division,
within the 30 day billing period the
fixed reapproval fee.

(2) Disputes. In the event a gauger
disputes the charges assessed for travel
and per diem costs associated with
scheduled inspection visits, it may file
an appeal within 30 days of the date of
the assessment with the Director. The
appeal letter must specify which
charges are in dispute and provide such
supporting documentation as may be
available for each allegation. The
Director shall make findings of fact
concerning the merits of an appeal and
communicate the agency decision to the
gauger in writing within 30 days of the
date of the appeal.

(g9) Can existing Customs-approved
gaugers continue to operate?
Commercial gaugers approved by the
Director prior to December 8, 1993, will
retain approval under these regulations
provided that they conduct their
business in a manner consistent with
the administrative portions of this
section. This paragraph does not pertain
to any gauger which has had its
approval suspended or revoked. Gaugers
which have had their approvals
continued under this section will have
their status reevaluated in the third year
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following the effective date of this
regulation. At the time of reapproval,
these gaugers must meet the
requirements of this section and remit to
Customs, Account Services Division,
within the 30 day billing period the
fixed reapproval fee. Failure to meet
these requirements will result in
revocation or suspension of the
approval.

(h) How will Customs-approved
gaugers operate?

(2)(i) Contents of reports. The
measurement results from a Customs-
approved gauger that are submitted by
an importer of record with respect to
merchandise in an entry shall, in the
absence of measurement conducted by
Customs laboratories, be accepted by
Customs, provided that the importer of
record certifies that the measurement

was of the merchandise in the entry. All
reports shall measure net landed
quantity, except in the case of crude
petroleum of Heading 2709,
Harmonized Tariff Schedule of the
United States (HTSUS), which may be
measured by gross quantity. Reports
shall be given in the appropriate HTSUS
units of quantity, e.g., liters, barrels, or
kilograms.

Product

Unit of quantity

Headings 1501-1515

Subheadings 2707.10-2707.30 and 2902.20-2902.44 ...
Heading 2709 .......coocvveiiiie e

Heading 2710 (various subheadings)

Chapter 29 (various subheadings) ........c............

Benzene, toluene and xylene ..

Animal and vegetable oils ...................

Crude Petroleum ........cccccoevieeniiineens
Fuel oils, motor oils, kerosene, naphtha, lubricating oils
Organic compounds in bulk and liquid form ....................

Kilogram.

Liter.

Barrel.

Barrel

Kilogram, liter, etc.

(ii) Nothing in these regulations shall
preclude Customs from gauging a
shipment which has been gauged by a
Customs-approved gauger at the request
of an importer. In cases where a
shipment has been gauged by both
Customs and a Customs-approved
gauger, all Customs actions will be
based upon the gauging reports issued
by Customs, unless the Director advises
other actions. If Customs measures
merchandise, it shall release the reports
of its measurements to the importer of
record or its agent upon request unless
it is proprietary to the holder of a
copyright or patent, or developed by
Customs for enforcement purposes.

(2) Recordkeeping requirements.
Customs-approved gaugers shall
maintain records of the type normally
kept in the ordinary course of business
in accordance with the provisions of
this chapter and any other applicable
provisions of law, and make them
available during normal business hours
for Customs inspection. In addition,
these gaugers shall maintain all records
necessary to permit the evaluation and
verification of all Customs-related work,
including, as appropriate, those
described below. All records shall be
maintained for five years, unless the
gauger is notified in writing by Customs
that a longer retention time is necessary
for particular records. Electronic data
storage and transmission may be
approved by Customs.

(i) Transaction records. Records for
each Customs-related transaction must
be readily accessible and have the
following:

(A) A unique identifying number;

(B) The date and location where the
transaction occurred,

(C) The identity of the product (e.g.
crude oil);

(D) The name of the client;

(E) The source of the product (e.g.,
name of vessel, flight number of airline);
and

(F) If available, the Customs entry
date, entry number, and port of entry
and the names of the importer, exporter,
manufacturer, and country-of-origin.

(ii) Major equipment records. Records
for each major piece of equipment used
in Customs-related work must identify
the name and type of instrument, the
manufacturer’s name, the instrument’s
model and any serial numbers, and the
occurrence of all servicing performed on
the equipment or instrument, to include
recalibration and any repair work,
identifying who performed the service
and when.

(iii) Records of gauging procedures.
The Customs-approved gauger must
maintain complete and up-to-date
copies of all approved gauging
procedures, calibration methods, etc.,
and must document the procedures that
each staff member is authorized to
perform. These procedures must be
readily available to appropriate staff.

(iv) Gauging records. The Customs-
approved gauger must identify each
transaction by transaction record
number (see paragraph (h)(2)(i) of this
section) and must maintain all
information or data (such as
temperatures, etc.) associated with each
Customs-related gauging transaction.
Each gauging record (i.e., the complete
file of all data for each separate
transaction) must be dated and initialed
or signed by the staff member(s) who
did the work.

(v) Gauging reports. Each gauging
report submitted to Customs must
include:

(A) The name and address of the
Customs-approved gauger;

(B) A description and identification of
the transaction, including its unique
identifying number;

(C) The designations of each gauging
procedure used;

(D) The gauging report itself (i.e., the
guantity of the merchandise);

(E) The date of the report; and,

(F) The signature of the person
accepting technical responsibility for
the gauging report (i.e., an approved
signatory).

(3) Representation of Customs-
approved status. Commercial gaugers
approved by Customs shall limit
statements or wording regarding their
approval to an accurate description of
the commodities for which approval has
been obtained.

(4) Subcontracting prohibited.
Customs-approved gaugers shall not
subcontract Customs-related work.

(i) How can a gauger have its approval
suspended or revoked or be required to
pay a monetary penalty?

(1) Grounds for suspension,
revocation, or assessment of a monetary
penalty.—(i) General. A gauger’s
approval may be revoked or suspended
or a gauger may be assessed a monetary
penalty at any time by the Director.

(ii) Grounds for suspension,
revocation, or monetary penalty. A
gauger’s accreditation may be
suspended or revoked, or a monetary
penalty may be assessed because:

(A) The selection was obtained
through fraud or the misstatement of a
material fact by the gauger;

(B) The gauger, or other person the
port director determines is exercising
substantial ownership or control over
the gauger operation or corporate
officer, is indicted for, convicted of, or
has committed acts which would
constitute any felony or misdemeanor
under United States Federal or State
law. In the absence of an indictment,
conviction, or other legal process, a port
director must have probable cause to
believe the proscribed acts occurred;
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(C) Staff gauger personnel refuse or
otherwise fail to follow any proper order
of a Customs officer or any Customs
order, rule, or regulation relative to
continued licensing as a Customs-
accredited gauger;

(D) The gauger fails to operate in
accordance with the obligations of
paragraph (b) of this section;

(E) A determination is made that the
gauger is no longer technically or
operationally proficient at performing
the approved methods of measurement
for Customs purposes;

(F) The gauger fails to remit to
Customs, the Accounts Services
Division, within the 30 day billing
period the associated charges assessed
for the approval and the balance of the
fixed approval fee;

(G) The gauger fails to maintain its
bond; or

(H) The gauger fails to remit to
Customs, the Accounts Services
Division, within the 30 day billing
period the fixed reapproval fee.

(iii) Assessment of monetary
penalties. The assessment of a monetary
penalty under this section, may be in
lieu of, or in addition to, a suspension
or revocation of accreditation under this
section. The monetary penalty may not
exceed $100,000 per violation and shall
be assessed and mitigated pursuant to
published guidelines. Any monetary
penalty under this section can be in
addition to the recovery of any loss of
revenue or liquidated damages assessed
under the gauger’s Customs bond.

(2) Notice. When a decision to
suspend, revoke, and/or to assess a
monetary penalty is contemplated,
Customs shall immediately notify the
gauger in writing of the proposed action.
The notice of proposed action shall
contain a description of the grounds for
the proposed revocation, suspension,
and/or assessment of a monetary
penalty action, and advise the gauger of
the procedures for filing appeals.

(3) Appeal procedures. A Customs-
approved gauger receiving a notice of
suspension or revocation of approval,
and/or of assessment of a monetary
penalty, and wishing to appeal the
decision, shall follow the appeal
procedures set forth in paragraph (e)(3)
of this section. An appeal to the Director
may contain an acceptance of
responsibility and may also provide
extenuating circumstances and/or
rebuttal evidence. Further, the appeal
may ask for a meeting with the Director
or his designee to discuss proposed
actions. Should the gauger fail to file an
appeal within the required time period,
the Director shall take actions to
implement the proposed suspension or

revocation and/or to collect the
monetary penalty assessed in the notice.

(4) Publication. All final notices of
suspension or revocation of a
commercial gauger’s approval, and/or
assessment of a monetary penalty will
be published in the Federal Register
and Customs Bulletin, giving the
effective date, duration, and scope of
each action.

4. In §151.14, the first sentence is
amended by removing the words
“*sediment and water’ characteristic as
set out in §151.13(a)(2)”” and adding, in
its place, the words “‘analysis method
for crude petroleum contained in ASTM
D96 or other approved analysis
method”.

Approved: May 6, 1998.
Samuel H. Banks,
Acting Commissioner of Customs.
John P. Simpson,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 98-15336 Filed 6—-8-98; 8:45 am]
BILLING CODE 4820-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[AD-FRL—6106-3]

RIN 2060-A100

National Emission Standards for
Hazardous Air Pollutants: Petroleum
Refineries

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This action proposes
revisions to the “National Emission
Standards for Hazardous Air Pollutants:
Petroleum Refineries,” which was
issued as a final rule on August 18,
1995. This rule is commonly known as
the Petroleum Refineries national
emission standards for hazardous air
pollutants (NESHAP). This action
proposes to revise the date by which the
Implementation Plan for emissions
averaging is to be submitted. This action
also proposes an exemption for specific
hydrogen plant vent streams from the
miscellaneous process vent
requirements. Because the revisions do
not alter the intended applicability,
stringency, or schedule of the NESHAP,
the EPA does not anticipate receiving
adverse comments. Consequently, the
revisions are also being issued as a
direct final rule in the final rules section
of this Federal Register. If no relevant
adverse comments are timely received,
no further action will be taken with

respect to this proposal and the direct
final rule will become final on the date
provided in that action.

DATES: Comments. Comments must be
received on or before July 9, 1998.
Additionally, a hearing will be
convened if requests to speak are
received by June 24, 1998. If a hearing
is held, it will take place on July 1, 1998
beginning at 10:00 a.m. and the record
on the hearing will remain open for 30
days after the hearing to provide an
opportunity for submission of rebuttal
and supplementary information.

ADDRESSES: Comments. Comments
should be submitted (in duplicate, if
possible) to: Air and Radiation Docket
and Information Center (6102),
Attention Docket Number A—93-48 (see
docket section below), U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460.
The EPA requests that a separate copy
also be sent to the contact person listed
below.

Electronic Submittal of Comments

Electronic comments can be sent
directly to EPA at: A-and-R-
Docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on disks in WordPerfect 6.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket number
A-93-48. Electronic comments on this
proposed rule may be filed online at
many Federal Depository Libraries.

Public Hearing. If a public hearing is
held, it will be held at the EPA’s Office
of Administration Auditorium, Research
Triangle Park, North Carolina or at an
alternate site nearby. Persons interested
in attending the hearing or wishing to
present oral testimony should notify Ms.
JoLynn Collins, U.S. Environmental
Protection Agency, Research Triangle
Park, NC 27711, telephone (919) 541—
5671.

Docket. Docket No. A—93-48,
containing the supporting information
for the original NESHAP and this action,
is available for public inspection and
copying between 8:00 a.m. and 5:30
p-m., Monday through Friday, at EPA’s
Air and Radiation Docket and
Information Center (MC-6102), 401 M
Street SW, Washington, DC 20460, or by
calling (202) 260-7548. The docket is
located at the above address in Room
M-1500, Waterside Mall (ground floor).
A reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT: Mr.
James Durham, Waste and Chemical
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Processes Group, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711, telephone
number (919) 541-5672.
SUPPLEMENTARY INFORMATION: On August
18, 1995, EPA promulgated the
“National Emission Standards for
Hazardous Air Pollutants: Petroleum
Refineries” (the “Petroleum Refineries
NESHAP”). The NESHAP regulates
hazardous air pollutants (HAP) emitted
from new and existing refineries that are
major sources of HAP emissions. The
regulated category and entities affected
by this action include:

Examples of regulated

Category entities

Industry ......... Petroleum Refineries (Stand-
ard Industrial Classification

Code 2911).

This table is not intended to be
exhaustive but, rather, provides a guide
for readers regarding entities likely to be
interested in the revisions to the
regulation affected by this action. To
determine whether your facility is
regulated by this action, you should
carefully examine all of the applicability
criteria in 40 CFR 63.640. If you have
questions regarding the applicability of
this action to a particular entity, consult
the appropriate person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section.

If no relevant, adverse comments are
timely received, no further activity is
contemplated in relation to this
proposed rule, and the direct final rule
in the final rules section of this Federal
Register will automatically go into effect
on the date specified in that rule. If
relevant adverse comments are received,
a timely document will be published
withdrawing the direct final rule. Public
comment received will be addressed in
a subsequent final rule based on this
proposed rule. Because the EPA will not
institute a second comment period on
this proposed rule, any parties
interested in commenting should do so
during this comment period.

For further supplemental information,
the detailed rationale, and the rule
provisions, see the information
provided in the direct final rule in the
final rules section of this Federal
Register.

Administrative Requirements
A. Executive Order 12866 Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993) the EPA must
determine whether the regulatory action
is “‘significant” and therefore subject to
OMB review and the requirements of

the Executive Order. The Order defines
a ‘“‘significant regulatory action” as one
that is likely to result in a rule that may:

1. Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities;

2. Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

3. Materially alter the budgetary
impact of entitlements, grants, user fees,
or land programs or the rights and
obligations of recipients thereof; or

4. Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Because today’s action does not alter
the stringency or schedule of the
Petroleum Refineries NESHAP or the
ability of regulating authorities to
ensure compliance with the NESHAP,
this rule was classified “non-
significant” under Executive Order
12866 and, therefore was not reviewed
by the Office of Management and
Budget.

B. Paperwork Reduction Act

The information collection
requirements of the previously
promulgated NESHAP were submitted
to and approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et.seq. A copy of this Information
Collection Request (ICR) document
(OMB Control Number 2060-0340) may
be obtained from the Information Policy
Branch (PY-223Y); U.S. Environmental
Protection Agency; 401 M Street, SW;
Washington, DC 20460 or by calling
(202) 260-2740. The ICR is currently in
the reinstatement process.

Today’s proposed changes to the
NESHAP have no impact on the

information collection burden estimates.

The changes regarding emissions
averaging consist of a revision to the
date by which an Implementation Plan
is to be submitted. Because the industry
and the EPA were not aware of the
hydrogen plant vent streams that may
meet the current Group 1 miscellaneous
process vent provisions, information
collection activities associated with
these vents were not included in the
burden estimate. Today’s revisions do
not increase or decrease the information
collection burden on the regulated
community or the EPA. Consequently,
the ICR has not been revised.

C. Regulatory Flexibility

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that this rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
proposed rule will not have a significant
negative impact on a substantial number
of small entities because it does not add
any requirements to the Petroleum
Refineries NESHAP. This rule revises a
submittal date for a report and provides
an exemption for specific vent streams.

D. Unfunded Mandates Reform Act

Title 1l of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub.L.
104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective,
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
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small governments on compliance with
the regulatory requirements.

At the time of promulgation, EPA
determined that the Petroleum
Refineries NESHAP does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate or to the
private sector. This determination is not
altered by today’s action, the purpose of
which is to revise the date by which a
report is due and provide an exemption
for specific vent streams. Thus, today’s
proposed rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

E. Executive Order 12875

To reduce the burden of Federal
regulations on States and small
governments, the President issued
Executive Order 12875 entitled
“Enhancing the Intergovernmental
Partnership’ on October 26, 1993.
Executive Order 12875 prohibits the
EPA, to the extent feasible and
permitted by law, from promulgating
any regulation that is not required by
statute and that creates a mandate upon
a State, local or tribal government
unless: (i) The Federal Government
provides the funds necessary to pay the
direct costs incurred by the State, local
or tribal government in complying with
the mandate; or, (ii) EPA provides to the
Office of Management and Budget a
description of the extent of the EPA’s
prior consultation with representatives
of affected State, local and tribal
governments, the nature of those entities
concerns, any written communications
submitted to EPA by such units of
government and the EPA’s position
supporting the need to issue the
regulation. Executive Order 12875
further requires the EPA to develop an
effective process to permit elected
officials and other representatives of
State, local and tribal governments ““‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.”” This rule does not create a
mandate upon State, local or tribal
governments.

F. Applicability of Executive Order
13045

Executive Order 13045 applies to any
rule that EPA determines (1)
“economically significant” as defined
under Executive Order 12866, and (2)
the environmental health or safety risk
addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets both criteria,
the EPA must evaluate the
environmental health or safety effects of

the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the EPA.

This proposed rule is not subject to
E.O. 13045, entitled ‘““Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not an
economically significant regulatory
action as defined by Executive Order
12866, and it does not address an
environmental health or safety risk that
would have a disproportionate effect on
children.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous air
pollutants, Petroleum refineries,
Reporting and recordkeeping
requirements, Storage vessels.

Dated: May 28, 1998.

Carol M. Browner,

Administrator.

[FR Doc. 98-15006 Filed 6—-8-98; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 12-Month Finding for a
Petition To List the Lesser Prairie-
Chicken as Threatened and Designate
Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12-month petition
finding.

SUMMARY: The Fish and Wildlife Service
(Service) announces a 12-month finding
for a petition to list the lesser prairie-
chicken (Tympanuchus pallidicinctus)
under the Endangered Species Act of
1973 as amended. After review of all
available scientific and commercial
information, the Service finds that
listing this species is warranted but
precluded by other higher priority
actions to amend the Lists of
Endangered and Threatened Wildlife
and Plants. The lesser prairie-chicken is
added to the Service’s candidate species
list.

DATES: The finding announced in this
document was made on June 1, 1998.
ADDRESSES: Data, information,
comments, or questions concerning this
petition should be sent to the Field
Supervisor, U. S. Fish and Wildlife
Service, 222 S. Houston, Suite A, Tulsa,

Oklahoma, 74127. The petition finding,
supporting data, and comments are
available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT: Jerry
Brabander, Field Supervisor, Oklahoma
Ecological Services Field Office (see
ADDRESSES section) (telephone 918/581—
7458 ext. 224, facsimile 918/581-7467).

SUPPLEMENTARY INFORMATION:
Background

Section 4(b)(3)(B) of the Endangered
Species Act (Act) of 1973, as amended
(16 U.S.C. 1531 et seq.), requires that for
any petition to revise the Lists of
Endangered and Threatened Wildlife
and Plants that contains substantial
scientific and commercial information,
the Service make a finding within 12
months of the receipt of the petition on
whether the petitioned action is: (a) not
warranted, (b) warranted, or (c)
warranted but precluded from
immediate proposal by other pending
proposals of higher priority. Information
contained in this notice is a summary of
the information in the 12-month
finding, which is the Service’s decision
document. When a petition to list a
species is found to be warranted but
precluded, the species is designated a
candidate species. A candidate species
is a taxon for which the Service has on
file sufficient information to support
issuance of a proposed listing rule.
Section 4(b)(3)(C) requires that a
petition for which the requested action
is found to be warranted but precluded
be treated as though it has been
resubmitted on the date of such finding;
a subsequent finding is to be made on
such a petition within 12 months of the
initial or previous finding. Notices of
such 12-month findings are to be
published promptly in the Federal
Register.

On October 6, 1995, the Service
received a petition, dated October 5,
1995, from the Biodiversity Legal
Foundation, Boulder, Colorado and
Marie E. Morrissey (petitioners). The
petitioners requested that the Service
list the lesser prairie-chicken as
threatened throughout its known
historic range in the United States, and
that critical habitat be designated as
soon as needs of the species are
sufficiently well known. However, from
October 1995 through April 1996,
funding for the Service’s listing program
was severely reduced or eliminated and
the Service was unable to act on the
petition.

The Service made a 90-day finding
that the petition presented substantial
information indicating that the
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requested action may be warranted. The
90-day finding was announced in the
Federal Register on July 8, 1997 (62 FR
36482). In that notice, additional
information on the status, trend,
distribution, and habitat use of the
species was requested by September 8,
1997, for use in a status review. In
response to a request by the Lesser
Prairie-chicken Interstate Working
Group comprised of state agencies and
other interested parties, an additional
30-day period for submission of
information was announced in the
Federal Register on November 3, 1997
(62 FR 59334).

The Service has reviewed the petition,
the literature cited in the petition, other
available literature and information, and
consulted with biologists and
researchers familiar with the lesser
prairie-chicken. On the basis of the best
scientific and commercial information
available, the Service finds the petition
is warranted but precluded by work on
other species having higher priority for
listing.

The lesser prairie-chicken is in the
Order Galliformes, Family Phasianidae,
subfamily Tetraoninae, and is
recognized as a species separate from
the greater prairie-chicken
(Tympanuchus cupido) (American
Ornithologist’s Union 1957). Average
length ranges from 38—41 centimeters
(15-16 inches) (Johnsgard 1973). The
plumage of the lesser prairie-chicken is
similar to that of the greater prairie-
chicken, although it is somewhat lighter
and is characterized by alternating
brown and buff-colored barring. Males
have long tufts of feathers on the sides
of the neck which are erected during
courtship display. Males also display
yellow-orange eyecombs and reddish-
purple air sacs during courtship
displays (Copelin 1963, Johnsgard
1983). Lesser prairie-chickens were first
described as a subspecies of the greater
prairie-chicken (Ridgway 1873) but
were granted specific status in 1885
(Ridgway 1885). A discussion of lesser
prairie-chicken taxonomy is found in
Giesen (1997).

Lesser prairie-chickens exhibit a lek
mating system. Males gather to display
on leks at dusk and dawn beginning in
late February through early May
(Copelin 1963, Hoffman 1963, Crawford
and Bolen 1975). A dominant older
male occupies the center of the lek,
while younger males gather in outlying
areas. Females arrive at the lek in early
spring; peak hen attendance at leks is
during mid-April (Copelin 1963, Haukos
1988). The sequence of vocalizations
and posturing of the dominant male,
termed ‘“‘booming,” has been described
by Johnsgard (1983) and Haukos (1988).

After mating, the hen selects a nest
site, usually 1-3 kilometers (km) (0.6-2
miles (mi)) from the lek (Giesen 1994b),
and lays an average clutch of 10-14 eggs
(Bent 1932, Taylor and Guthery 1980).
Second nests may occur when the first
attempt is unsuccessful. Incubation lasts
23-26 days, and young leave the nest
within hours of hatching (Coats 1955).
Broods may remain with females for 6—
8 weeks (Ehrlich et al. 1988). Campbell
(1972) estimated a 65 percent annual
mortality rate, and a 5-year maximum
life span. Giesen (1997) provided a
comprehensive summary of lesser
prairie-chicken breeding behavior,
habitat, and phenology.

The lesser prairie-chicken historically
occupied areas of sand sagebrush
(Artemesia filifolia)—bluestem
(Andropogon spp. and/or
Schizachyrium spp.) or shinnery oak
(Quercus havardii)—bluestem
grasslands in portions of southeastern
Colorado (Giesen 1994a), southwestern
Kansas (Schwilling 1955), western
Oklahoma (Duck and Fletcher 1944), the
Texas Panhandle (Henika 1940,
Oberholser 1973), and eastern New
Mexico (Ligon 1927). In Colorado and
Kansas, the sand sagebrush prairie
community used by lesser prairie-
chickens also includes sand dropseed
(Sporobolus cryptandrus), little
bluestem (Schizachyrium scorparium),
switchgrass (Panicum virgatum), blue
grama (Bouteloua gracilis), and sideoats
grama (Bouteloua curtipendula) (Baker
1953, Taylor and Guthery 1980, Giesen
1994a). Most of the lesser prairie-
chickens in Kansas are found south of
the Arkansas River in sand sagebrush
prairies similar to those in southeastern
Colorado (Sexson and Horak 1978).

In western Oklahoma, lesser prairie-
chickens use sand sagebrush-bluestem
grasslands as well as the shinnery oak-
bluestem grasslands, dominated by sand
bluestem (Andropogon halli), little
bluestem, and sand dropseed (Duck and
Fletcher 1944, Copelin 1963). In Texas,
populations are confined almost
exclusively to sandy ridges containing
shinnery oak and/or sand sagebrush, as
well as tall grasses such as sand
bluestem, little bluestem, and
switchgrass (Jackson and De Arment
1963, Litton 1978).

In the southeastern part of New
Mexico, lesser prairie-chickens exist in
the shrub-dominated High Plains
Bluestem habitat type in mixed stands
of tall grasses (i.e., sand bluestem, little
bluestem) and shinnery oak (Riley et al.
1993a). In northern New Mexico, lesser
prairie-chickens primarily used sand
sagebrush rangelands dominated by
sand bluestem, little bluestem, and
Indiangrass (Sorghastrum nutans), with

some yucca (Yucca spp.), shinnery oak,
and mesquite (Prosopsis spp.) (Taylor
and Guthery 1980).

The diet of lesser prairie-chickens is
dominated by vegetative matter in
autumn and winter, with insects
increasing in proportion in the diet
during the summer months. Shinnery
oak leaf galls, catkins, leaves, and
acorns may comprise 60-70 percent of
the autumn and winter diet (Davis et al.
1979; Riley et al. 1993b); fragrant sumac
(Rhus aromatica) and sand sagebrush
also are important winter foods (Doerr
and Guthery 1980). When available,
grain sorghum fields are often used as
winter food (Copelin 1963, Donaldson
1969). In New Mexico, green vegetation
constituted about 80 percent of the
spring diet (Davis et al. 1979). Insects
(Acrididae, Tettigoniidae, and
Membracidae) comprised 55 percent of
the summer diet of adults, and 99-100
percent of the summer diet of juveniles
(Davis et al. 1979, Davis et al. 1980).

Summary of Population Status

Little information is available on
lesser prairie-chicken populations prior
to 1900. Litton (1978) suggested that
there may have been as many as two
million birds in Texas alone prior to
1900. The Service is not aware of any
independent estimate to corroborate
Litton’s claim, and the source or
methodology behind his estimate is
unknown. However, in the early
twentieth century, lesser prairie-
chickens were reportedly quite common
throughout their range in Colorado,
Kansas, New Mexico, Oklahoma, and
Texas (Bent 1932, Baker 1953, Bailey
and Niedrach 1965, Sands 1968,
Fleharty 1995). By the 1930s, extensive
cultivation, overgrazing, and drought
had begun to cause the species to
disappear from areas where it had been
abundant (Bent 1932, Baker 1953, Bailey
and Niedrach 1965, Davison 1940, Lee
1950, Oberholser 1974). Lesser prairie-
chicken abundance appeared to
fluctuate somewhat during the 1940s
and 1950s (Copelin 1963, Snyder 1967,
Crawford 1980), and by the early 1970s,
the total fall population may have been
reduced to about 60,000 birds (Crawford
1980). By 1980, the estimated total fall
population was approximately 44,000 to
53,000 birds (Crawford 1980).

Each of the five State wildlife
agencies provided the Service with
information regarding the status of the
lesser prairie-chicken. Most states
collect data in the form of one or both
of the following indices—average lek
size (i.e., number of males per lek); or
density of leks in a given area. The State
of Kansas estimates density of birds per
square mile (sq mi). In general, each of
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the State wildlife agencies believes that
they are unable to provide a precise
estimate of lesser prairie-chicken
population abundance in their State. In
the absence of bird density data, the
number of active leks over large areas
was recommended as the most reliable
index to prairie grouse population
trends (Cannon and Knopf 1981).

In Colorado, the lesser prairie-chicken
has been listed as threatened under
State law since 1973. The total number
of lesser prairie-chickens counted on
leks increased substantially between
1959 and 1990 as did survey effort. The
Colorado Division of Wildlife currently
estimates a total of 800—1,000 lesser
prairie-chickens in the State (K. Giesen,
pers. comm. August 26, 1997).

In Kansas, the lesser prairie-chicken is
an upland game bird with a legal
harvest between December 1 and
January 31. In the early part of this
century, lesser prairie-chickens were
considered plentiful in the sandhill and
bunchgrass areas (Colvin 1914 as
reported by Bent 1932), and they
remained abundant until the droughts of
the 1930s (Schwilling 1955). Estimated
fall population in 1979 was 17,000—
18,000 birds (Crawford 1980). Eight of
10 lesser prairie-chicken survey routes
in Kansas had a significantly declining
trend of birds per sq mi (data available
from most routes from 1969-1995; R.
Applegate, in litt. August 8, 1996). In
1997, the rangewide average of 0.69
birds per 100 hectares (ha) (1.8 birds per
sg mi) was not a statistically significant
decline over the 1996 average of 0.8
birds per 100 ha (2.2 birds per sq mi)
(Rodgers 1997).

In New Mexico the lesser prairie-
chicken is an upland game bird,
although the hunting season was closed
in 1996. Estimates of occupied range in
New Mexico over the last century
suggest a pattern of decline and
increase, including reoccupation of
former range (Ligon 1927, Snyder 1967,
Sands 1968). In the 1950s, the
population was estimated at 40,000—
50,000 (Sands 1968) and by 1972, at
6,000-10,000 birds (Taylor and Guthery
1980 based on Campbell 1972). Survey
data from 1971-1997 analyzed by the
New Mexico Natural Heritage Institute
show a clear decrease after 1988. During
the 1990s, much greater survey effort
continually failed to yield increased
numbers of prairie chickens on
traditional lek sites on Bureau of Land
Management (BLM) administered
property.

In Oklahoma, the lesser prairie-
chicken is considered an upland game
bird, although the harvest season will be
closed beginning with the fall 1998
hunting season. Abundance estimates in

Oklahoma also suggest population
fluctuations—in 1944, 15,000 birds were
estimated (Duck and Fletcher 1944); by
1956, only 2,500-3,000 (Summars
1956); and in 1960, approximately
15,000 (Copelin 1963). By 1979, Cannon
and Knopf (1980) reported an estimated
total of 7,500 lesser prairie-chickens. A
very rough estimate of 475 total lesser
prairie-chickens in spring of 1995 was
provided to the petitioner by the
Oklahoma Department of Wildlife
Conservation (ODWC). Between 1968
and 1997, the mean number of males
per active lek ranged from a high of 16.5
in 1975 to a low of 4.6 in 1995. In both
1996 and 1997, an average of 6.8 males
per active lek was estimated. Between
1987 and 1997, the estimated density of
leks within occupied habitat ranged
from a high of 0.13 leks per 100 ha (0.33
leks per sq mi) in 1988 to a low of 0.024
leks per 100 ha (0.06 leks per sq mi) in
1997 (ODWC 1997).

In Texas, the lesser prairie-chicken is
an upland game bird with a legal
harvest from October 18-19. Although
Litton (1978) reported estimates of 2
million birds in Texas prior to 1900, the
source of this estimate is unknown. By
1937, the population may have been
reduced to 12,000 (Oberholser 1974). In
1967, the State of Texas believed the
lesser prairie-chicken population was of
sufficient size to reinstate a limited
harvest, which had been closed since
1937. In 1979, the population was
estimated at 11,000-18,000 birds
(Crawford 1980). Between 1942 and
1986, the Texas Parks and Wildlife
Department (TPWD) annually estimated
density of leks per 100 ha in two
counties of the Texas panhandle
(Wheeler and Hemphill). During this
time period, density of leks in Hemphill
County remained fairly stable, and
averaged 0.083 leks per 100 ha (0.21
leks per sq mi). In 1997, density
estimated on this study area was 0.049
leks per 100 ha (0.13 leks per sq mi), 41
percent below the 1942-1986 average.
In Wheeler County, the 1942-1985
average was 0.518 leks per 100 ha (1.35
leks per sq mi), and the 1997 estimate
was 0.074 leks per 100 ha (0.19 leks per
sg mi), 85.7 percent lower than the
1942-1986 average (J. Hughes, in litt.
August 26, 1997).

Summary of Factors Affecting the
Species

Section 4 of the Endangered Species
Act and regulations (50 CFR part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the
Federal lists. A species may be
determined to be an endangered or
threatened species due to one or more

of the five factors described in section
4(a)(1). These factors and their
application to the lesser prairie-chicken
are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Historical and Current Range

In the early twentieth century, lesser
prairie-chickens were reportedly
common throughout their five-state
range (Bent 1932, Baker 1953, Sands
1968, Fleharty 1995). Lesser prairie-
chickens are currently found within
each of the five states, although their
distribution within those states has
declined (Bent 1932, Taylor and
Guthery 1980, Giesen 1997).

The area originally occupied by lesser
prairie-chickens was estimated as
358,000 square kilometers (sq km)
(140,000 sq mi), and by 1969 it was
about 125,000 sg km (49,000 sq mi), due
to wide-scale conversion of native
prairie to cultivated cropland (Taylor
and Guthery 1980 based on Aldrich
1963). In 1980, occupied range was
estimated at 27,300 sq km (10,700 sq
mi), which represented a 78 percent
decrease in range since 1963, and a 92
percent decrease since the 1800s (Taylor
and Guthery 1980).

Colorado—It is likely that lesser
prairie-chickens were resident only in
six counties prior to settlement (Giesen
1994a). Museum specimens are known
only from Baca and Prowers counties
(Giesen 1994a). At present, lesser
prairie-chickens are known to be
present in Baca, Prowers, and Kiowa
counties (Giesen 1994a).

Kansas—Lesser prairie-chicken
historical range included 38 counties
(Schwilling 1955, Figure 1), and they
are currently known to exist in 19
Kansas counties (R. Applegate, in litt.
October 8, 1997).

Oklahoma—Lesser prairie-chickens
historically occurred in 16 Oklahoma
counties (Duck and Fletcher 1944). In
1943, lesser prairie-chickens were
located in nine counties, comprising an
estimated range of 10,143 sq km (3,962
sq mi) (Duck and Fletcher 1944). In
1963, they were located in 12 counties,
with an estimated range of 6,225 sq km
(2,432 sg mi) (Copelin 1963). By 1979,
they were verified in 8 counties;
isolated fragments totaled an estimated
2,791 sq km (1,090 sq mi), a decrease of
approximately 72 percent since 1944
(Cannon and Knopf 1980).

At present, there are reports of lesser
prairie-chickens occurring in seven
counties (ODWC 1997; R. Horton,
ODWC, in litt. November 12, 1997; J.
Shackford, Oklahoma Cooperative Fish
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and Wildlife Research Unit, in litt. May
27, 1997). The estimated occupied range
in 1995 was 1,162 sq km (454 sq mi) (R.
Horton, ODWC, pers. comm. December
13, 1995), which would indicate a
decrease of 89 percent since Duck and
Fletcher’s (1944) estimate.

Texas—The earliest systematic survey
of lesser prairie-chickens in the State
was Henika (1940) (M. Peterson, TPWD
and Wildlife, in litt. October 17, 1997).
At that time, range of the lesser prairie-
chicken encompassed portions of 20
counties (Henika 1940). In addition to
those counties, Oberholser (1974)
reported that museum specimens exist
for five additional counties, although
there is uncertainty as to whether two
of the five specimens were actually
greater prairie-chicken and Attwater’s
prairie-chicken (Tympanuchus cupido
attwateri), respectively (M. Peterson, in
litt. November 12, 1997). Although
Henika (1940) may have reported the
first systematic survey, Henika
considered the occupied range at that
time to be a reduction of the historical
range.

In 1989, the TPWD produced an
occupied range map that encompassed
portions of 13 counties (Locknane
1992), with an estimated range of 5,732
sq km (2,239 sq mi) (A. Sansom, in litt.
April 3, 1997); a net loss of 793 sq km
(310 sq mi) of occupied habitat had
occurred between 1940 and 1989 (M.
Peterson, in litt. October 17, 1997). In
1997, TPWD reported that lesser prairie-
chickens were found in 16 counties (K.
Mote, in litt. October 17, 1997).

New Mexico—In the 1920s and 1930s,
the former range of the lesser prairie-
chicken in New Mexico was described
as all of the sandhill rangeland of
eastern New Mexico, from Texas to
Colorado, and west to Buchanan in
DeBaca County (Ligon 1927, Bent 1932,
Snyder 1967). Ligon (1927) mapped the
breeding range at that time as
encompassing portions of seven
counties, a small subset of what he
described as former range. In the 1950s
and 1960s, occupied range mapped by
Frary (1957) and Snyder (1967) was
more extensive, indicating reoccupation
of some areas. Presently, New Mexico
Department of Game and Fish (NMDGF)
reports that lesser prairie-chickens are
known in portions of seven counties (B.
Hale, NMDGF, pers. comm. October 6,
1997), and that they have apparently
been extirpated from 3,308 sq km (1,292
sq mi) of an original range of 22,131 sq
km (8,645 sq mi) (Bailey 1997).

Habitat Destruction

Conversion of native sand sagebrush
and shinnery oak rangeland to areas of
cultivation is cited by many authors as

an important factor in the decline of
lesser prairie-chickens (Copelin 1963;
Jackson and DeArment 1963; Crawford
and Bolen 1976; Crawford 1980; Taylor
and Guthery 1980; Braun et al. 1994;
Lesser Prairie-chicken Interstate
Working Group 1997). Between 1915
and 1925, many new acres of prairie sod
were plowed on the Great Plains to grow
needed wheat (Laycock 1987). By the
1930s, Bent (1932) speculated that
extensive cultivation or overgrazing had
begun to cause the species to disappear
from sections where it had been
abundant. Because grain crops increased
winter food supply, the initial
conversion of some native prairie to
cultivation may have been beneficial to
the species. However, areas with greater
than 20-37 percent cultivation may be
incapable of supporting stable
populations (Crawford and Bolen 1976).
In the 1940s, 1970s, and 1980s,
additional acres of previously unbroken
grassland were plowed (Laycock 1987).

Bragg and Steuter (1995) estimated
that in 1993, only 8 percent of the
bluestem-grama association and 58
percent of the mesquite-buffalograss
association as described by Kuchler
(1985) remained. The remaining mixed-
grass prairie vegetation differs from pre-
settlement conditions. The present
grazing, fire, and water management
regimes are vastly different and less
variable, cultivated cropland has been
added, and the amount of woodland
habitat has expanded (Knopf and
Samson 1997).

Recent loss of native rangeland within
the range of the lesser prairie-chicken
was determined using the National
Resources Inventory (NRI) of the U. S.
Department of Agriculture Natural
Resources Conservation Service (NRCS).
The 1992 NRI Summary Report
provided estimates of change in
rangeland acreage from 1982-1992 for
each state. When considered state-wide,
each of the five states with lesser
prairie-chickens showed a decline in the
amount of rangeland acreage over that
time period, indicating that loss of
habitat may still be occurring. However,
estimates of rangeland from 1982-1992
for counties specifically within lesser
prairie-chicken range showed no
statistically significant change, possibly
due to small sample size and large
variance estimates.

Habitat Modification (Grazing and
Fragmentation)

Grazing has always been an ecological
force within the Great Plains ecosystem.
The evolutionary history of the mixed-
grass prairie resulted in endemic bird
species adapted to a mosaic of lightly to
severely grazed areas (Bragg and Steuter

1995, Knopf and Samson 1997). The
Service believes that areas of heavily,
moderately, and lightly grazed areas are
necessary on a landscape scale. In some
areas within lesser prairie-chicken
range, an insufficient amount of lightly
grazed habitat is available to support
successful nesting (Crawford 1980;
Jackson and DeArment 1963; Davis et al.
1979; Taylor and Guthery 1980; Davies
1992). Uniform or widespread livestock
grazing of rangeland to a degree that
leaves less than adequate residual cover
remaining in the spring is considered
detrimental to lesser prairie-chicken
populations (Bent 1932; Davis et al.
1979; Cannon and Knopf 1980;
Crawford 1980; Bidwell and Peoples
1991; Riley et al. 1992; Giesen 1994b),
because grass height is reduced below
that necessary for nesting cover and
desirable food plants are markedly
reduced. Superior cover at and around
nests is thought to increase nest success
because nests are better concealed from
predators (Davis et al. 1979; Wisdom
1980; Riley et al. 1992; Giesen 1994b).
When grasslands are in a deteriorated
condition due to overgrazing, the soils
have less water-holding capacity, and
the availability of succulent vegetation
and insects is reduced. Thus, the effects
of overgrazing are likely exacerbated by
drought (Davis et al. 1979; Merchant
1982).

In summary, livestock grazing is not
necessarily detrimental to lesser prairie-
chickens. However, a level of grazing
that leaves little cover in the spring for
concealment of prairie-chicken nests is
detrimental. In some areas, limited
brush control may be warranted, but
widespread eradication of brush to
increase forage for livestock can result
in a lack of shrub cover for lesser
prairie-chickens which is also
detrimental. Because the lesser prairie-
chicken depends on medium and tall
grasses that are preferred by cattle in
regions of low rainfall, its habitat is
easily overgrazed (Hamerstrom and
Hamerstrom 1961). To be favorable to
lesser prairie-chickens, grazing
management must ensure that a
diversity of plants and cover types
remain on the landscape (Taylor and
Guthery 1980).

Because suitable habitat for lesser
prairie-chickens has been lost due to
conversion to agriculture and modified
through grazing practices and other
factors, much of the remaining suitable
habitat is fragmented (Crawford 1980;
Braun et al. 1994). Fragmentation may
exacerbate the extinction process
(Wilcove et al. 1986) through several
mechanisms: remaining fragments may
be smaller than the necessary home
range size (Samson 1980), necessary
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habitat heterogeneity may be lost,
habitat between patches may house high
levels of predators or brood parasites,
and the probability of recolonization
decreases as distance from nearest patch
increases (Wilcove et al. 1986; Knopf
1997). As a group, grouse may be
relatively intolerant of extensive habitat
fragmentation due to their short
dispersal distances and other life history
characteristics such as specialized food
habits and generalized anti-predator
strategies (Braun et al. 1994).

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

In the late 19th century, lesser prairie-
chickens were subject to market hunting
(Jackson and DeArment 1963). Harvest
has been regulated since approximately
the turn of the century (Crawford 1980).
Giesen (1997) summarized the history of
regulated harvests in each of the states:
hunting seasons were closed in
Colorado in the early 1900s; in Kansas
from 1903-1905, 1913-1916, 1927—
1930, 1936-1940, 1944-1950, and 1953—
1956; in Texas from 1937-1967; in New
Mexico from the early 1930s to 1948,
1950-1958, and 1996 through present;
and in Oklahoma from 1916-1928,
1930, 1932, and 1934-1949. Currently,
the lesser prairie-chicken is classified as
a game species in Kansas, New Mexico,
Oklahoma, and Texas, although the
legal harvest is now closed in New
Mexico and Oklahoma.

The Service does not believe that
overutilization through recreational
hunting is a primary cause of lesser
prairie-chicken population declines.
However, when populations are small
and fragmented, they are vulnerable to
local extirpations through many
mechanisms, including human harvest.
The Service does not know if the
continental lesser prairie-chicken
population has declined to the point
where recreational harvest could cause
a significant decline at the population
level.

Braun et al. (1994) called for
definitive experiments that evaluate the
extent to which hunting is an additive
mortality factor at different harvest rates
and in different patch sizes. In the
interim, they suggested conservative
harvest regimes for small or fragmented
populations, because fragmentation
likely decreases the resilience of
populations to harvest. The Service
concurs with this recommendation.

The effect of recreational observations
of birds at leks is unknown. These
effects are likely to be minimal at the
population level if disturbance is
minimized by observers remaining in
vehicles or blinds until the birds

disperse from the lek after sunrise, and
if observations are confined to a limited
number of total leks.

C. Disease or Predation

Giesen (1997) reported no available
information on ectoparasites or
infectious diseases in lesser prairie-
chickens, although several
endoparasites including nematodes and
cestodes are known to infect the species.
In the spring of 1997, a sample of 12
lesser prairie-chickens from Hemphill
County, Texas, were captured and tested
for the presence of disease and
parasites. No evidence of viral or
bacterial diseases, hemoparasites,
parasitic helminths, or ectoparasites was
found (J. Hughes, TPWD, in litt. August
26, 1997). The significance of the
parasite infestations noted in the
literature is unknown. The Lesser
Prairie Chicken Interstate Working
Group (1997) concluded that while
density-dependent transmission of
disease was unlikely to have a
significant effect on lesser prairie-
chicken populations, a disease that was
transmitted independently of density
could have drastic effects.

Prairie falcons (Falco mexicanus),
northern harriers (Circus cyaneus),
great-horned owls (Bubo virginianus),
and coyotes (Canis latrans) have been
identified as predators of lesser prairie-
chicken adults and chicks (Copelin
1963; Davis et al. 1979; Merchant 1982;
Haukos and Broda 1989; Giesen 1994).
Predators of nests and eggs also include
Chihuahuan ravens (Corvus
cryptoleucus), striped skunks (Mephitis
mephitis), ground squirrels
(Spermophilus spilosoma), and
bullsnakes (Pituophis melanoleucus), as
well as coyotes and badgers (Taxidea
taxus) (Davis et al. 1979, Giesen 1997).

Predation on lesser prairie-chickens is
especially important relative to nest
success. Nest success and brood
survival of greater prairie-chickens
accounted for most of the variation in
population trends (Wisdom and Mills
1997). Thus, to have the greatest effect
on population growth, management for
greater prairie-chickens should focus on
improving nest success and brood
survival. To the Service’s knowledge, a
similar analysis has not been completed
for the lesser prairie-chicken, but the
Service expects that survival of young is
important for all prairie grouse.
Bergerud (1988) concluded that
population changes in many grouse
species are driven by changes in
breeding success; this conclusion was
supported by an analysis of Attwater’s
prairie-chicken (Peterson and Silvy
1994).

The community of prairie mammals
has undergone a significant
reconstruction due to destruction of
habitat, decimation of keystone species
and top predators, and the increase in
generalist and introduced animals
(Benedict et al. 1996). Habitat generalist
species such as the coyote, red fox
(Vulpes fulva), gray fox (Urocyon
cinereoargenteus), and raccoon (Procyon
lotor) may all have increased in
population size or range size since
European settlement (Bowles 1981;
Jones et al. 1983; Caire et al. 1989;
Benedict et al. 1996). The initial
reduction of large canids of the Great
Plains may have been responsible for an
increase in medium-sized predators
such as skunk, raccoon, and fox, which
are known to cause low duck nest
success in the northern Great Plains
(Sargeant et al. 1984, Garrettson et al.
1996). As habitat fragmentation
increases, the effects of terrestrial nest
predators may increase (Braun et al.
1978). The Lesser Prairie-chicken
Interstate Working Group (1997)
reported that two ongoing studies of
prairie grouse, in Kansas and Oklahoma,
have shown a very high rate of nest
failure due to predators. However, the
significance of nest predation at the
population level is not known.

D. The Inadequacy of Existing
Regulatory Mechanisms

In 1973, the lesser prairie-chicken was
listed as threatened in Colorado under
the State’s ““Nongame and Endangered
or Threatened Species Conservation
Act.” In July of 1997, the NMDGF
received a formal request to commence
an investigation into the status of the
lesser prairie-chicken within New
Mexico. This request was the beginning
of the process for potential listing of this
species under New Mexico’s Wildlife
Conservation Act. Most occupied lesser
prairie-chicken habitat throughout its
current range occurs on private land
(Taylor and Guthery 1980), where states
have little authority to protect the
species or its habitat, with the exception
of setting harvest regulations.

The National Forest Management Act
(NFMA, 36 CFR Ch. 11, Section 219.19),
requires that certain species be
identified as management indicator
species if their population changes are
believed to indicate the effects of
management activities. According to the
NFMA, planning alternatives should be
evaluated in terms of population trends
of management indicator species, and
biologists from state and Federal
agencies should be consulted to
coordinate planning. In Region 2 of the
Forest Service (USFS), the Pike and San
Isabel National Forests, which
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administers the Comanche and
Cimarron National Grasslands,
designates the lesser prairie-chicken as
a management indicator species. Its
Land and Resource Management Plan
contains specific standards and
guidelines for lesser prairie-chicken
habitat management. Revision of the
current Land and Resource Management
Plan is scheduled to be completed in
1999 (J. Hartman, pers. comm. April 22,
1997).

The current standards and guidelines
apply wherever lesser prairie-chickens
occur on these Grasslands (J. Hartman,
in litt. April 25, 1997). The guidelines
direct the USFS to: maintain range with
a diversity of plant forms, promote mid-
seral to potential natural community
plant species, protect all lesser prairie-
chicken leks from surface disturbance at
all times, protect nesting habitat from
surface disturbance from April 15-June
30, and limit livestock and wild
herbivore allowable forage use in lesser
prairie-chicken habitat to 40 percent (J.
Hartman, in litt. April 25, 1997). As
stated in the Oil and Gas Leasing
Environmental Impact Statement for the
Comanche and Cimarron National
Grasslands, no surface use is allowed in
“prairie chicken dancing grounds and
nesting areas’ between March 1 and
June 1 (J. Hartman, in litt. April 25,
1997). Internal USFS recommendations
(USDA Forest Service 1995) to
implement a specific habitat monitoring
plan to ensure that nesting habitat
standards are met had not been
implemented as of December 1997 (S.
Curry, USFS, pers. comm. December 1,
1997).

In Region 3 of the USFS, the Cibola
National Forest, which administers the
Black Kettle, Kiowa, and Rita Blanca
National Grasslands, does not designate
the lesser prairie-chicken as a
management indicator species and does
not provide specific standards and
guidelines for lesser prairie-chicken
habitat management. The Land and
Resource Management Plan is currently
being revised, and the USFS is
considering: (1) making the lesser
prairie-chicken an indicator species;
and (2) the implementation of grazing
guidelines specific to lesser prairie-
chicken habitat needs. However, these
decisions have not been finalized (L.
Cosper, USFS, pers. comm. January 13,
1998). Over the past year, District
Rangers of the Cimarron, Comanche,
and Black Kettle National Grasslands
have been consulting with the State
wildlife agencies to refine nesting
habitat recommendations and to
develop grazing standards (J. Hartman
and D. Pieper, in litt. September 5,
1997).

The other Federal land occupied by
lesser prairie-chickens is administered
by the BLM in New Mexico. The lesser
prairie-chicken has no official special
status on land administered by the BLM
(E. Roberson, BLM, in litt. January 12,
1998). The majority of lesser prairie-
chicken habitat is within the Roswell
Resource Area. In October of 1997 the
Roswell Approved Resource
Management Plan and Record of
Decision were signed (BLM 1997a).
Drilling and 3-D geophysical
exploration will not be allowed in lesser
prairie-chicken habitat March 15-June
15 each year. During that period, other
activities that produce noise or involve
human activity will not be allowed
between 3:00 am and 9:00 am; this does
not include normal, around-the-clock
operations. No new drilling will be
allowed within 200 meters (m) (650 feet
(ft)) of all known leks, although
exceptions will be considered for areas
of no or low prairie-chicken booming
activity; unoccupied habitat, including
leks, as determined at the time of
permitting; or in emergency situations
(BLM 1997a, App. 1). Because lesser
prairie-chickens often nest within a 3
km (1.9 mi) radius of a lek, restrictions
on drilling within 200 m will not
protect all or even a majority of nesting
habitat.

Davis et al. (1979) were contracted by
BLM to provide information necessary
to evaluate the effects of grazing on
lesser prairie chicken habitat needs.
Although Davis et al. (1979)
recommended reduction of stock levels
and construction of a series of livestock
exclosures at least 32 ha (80 acres (ac))
in size, it is not clear that these
recommendations were followed. In
1997 BLM reported the presence of
several 1 ha (2—-3 ac) exclosures, one 40
ha (97 ac) exclosure, and a proposed
expansion of a 37 ha (91 ac) exclosure
to 80 ha (195 ac) (R. French, BLM, pers.

comm. November 12, 1997; BLM 1997a).

In New Mexico, the BLM administers
a total of 2,275 grazing allotments, 290
of which have Allotment Management
Plans in place to guide livestock grazing
management (BLM 1997b). Of the 415
grazing allotments present in the
Roswell Resource Area, 45 have existing
Allotment Management Plans. An
estimated 3 new plans or revisions will
be completed each year. The Resource
Management Plan states that
adjustments in livestock numbers or
other changes will be considered and
implemented, if needed, to avoid
conflicts with the management of
habitat for lesser prairie-chickens (BLM
1997a, p. 30). Stocking rates may not be
decreased if a change in grazing
management (change in season of use,

pasture rest rotation, or Holistic Range
Management) can be used to meet the
same goal (E. Roberson, in litt. January
12, 1998).

As a separate effort, Standards for
Public Land Health and Guidelines for
Livestock Grazing are being developed
for public lands by the New Mexico
Resource Advisory Council, and “will
be implemented in the Roswell
Resource Area to develop a more
effective partnership between the
ranching industry and the BLM"” (BLM
1997a, p. 31). A draft copy of the
Standards and Guidelines provided to
the Service indicated that livestock
grazing guidelines will be applied only
after it is determined that a site does not
meet the specified standard (BLM
1997b). Site indicator interpretations
and targets will be developed by each
BLM field office in conjunction with
various rangeland interests (BLM 1997b,
p- 4). The Service noted that no mention
was made of NMDGF or Service
participation in the development of
these standards. In addition, while the
above-referenced language in the
approved Resource Management Plan
discusses potential livestock
adjustments to avoid conflicts with
lesser prairie-chicken habitat needs, no
specific proposals to do so were noted.
Given that the lesser prairie-chicken is
not currently a Federal- or State-listed
species, a regulatory mechanism may
not exist to ensure development of
standards and guidelines that favor
lesser prairie-chicken habitat needs.

E. Other Natural or Human Made
Factors Affecting Its Continued
Existence

Drought is considered a universal
ecological driver across the Great Plains
(Knopf 1997). Infrequent, severe drought
may cause local extinctions of annual
forbs and grasses that have invaded
stands of perennial species, and
recolonization of these areas may be
slow (Tilman and El Haddi 1992). In
this way, drought may impact lesser
prairie-chickens through its effect on
seasonal growth of vegetation necessary
to provide nesting and roosting cover,
food, and escape from predators
(Merchant 1982; Peterson and Silvy
1994; Morrow et al. 1996).

The sensitivity of lesser prairie-
chickens to drought was discussed by
Crawford (1980) and Hamerstrom and
Hamerstrom (1961). Home ranges may
be larger in drought years (Copelin
1963, Merchant 1982), and recruitment
may be less likely after drought years
(Merchant 1982, Morrow 1986, Giesen
1997). Along with other prairie grouse,
this species has a high reproductive
potential in years of adequate
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conditions. Thus, drought conditions
are unlikely to be the sole causative
factor in long-term lesser prairie-
chicken population declines, unless the
severity and/or frequency of drought has
increased in recent years.

To address this question, the Service
reviewed available records of the
monthly Palmer Drought Severity Index
(PDSI, Palmer 1965) which takes into
account precipitation,
evapotranspiration, and soil-moisture
conditions (Alley 1985). Monthly PDSI
values from January 1895 through July
1997 were obtained for the climate
divisions within the lesser prairie-
chicken’s range. Review of the average
PDSI for the months March-August in
each year reveals that while major
droughts over the last century are
clearly observed in each climate
division (1930s, 1950s), there does not
appear to be an increase in the
frequency or severity of drought
conditions over the last 10-15 years.
Highs and lows during that time are
well within the range of variation
experienced over the last 100 years.

Female ring-necked pheasants
(Phasianus colchicus) have been
documented parasitizing nests of several
species, including greater prairie-
chicken (Vance and Westemeier 1979;
Kimmel 1987; Westemeier et al. 1989).
Consequences of nest parasitism vary,
and may include abandonment of the
host nest, reduction in number of host
eggs, lower hatching success, and
parasitic broods (Kimmel 1987).
Predation rate may increase with
incidence of parasitism (Vance and
Westemeier 1979). Further
consequences may include the
imprinting of the pheasant young from
the parasitized nest to the host species,
and later attempts by male pheasants to
court females of the host species (Schein
1963, Kimmel 1987). Male pheasants
have been observed disrupting the
breeding behavior of greater prairie-
chickens on leks (Sharp 1957, Follen
1966, Vance and Westemeier 1979). In
addition, pheasant displays toward
female prairie-chickens almost always
cause the female to leave the lek (Vance
and Westemeier 1979). Thus, an attempt
by a pheasant to display on a prairie-
chicken lek would completely disrupt
the normal courtship activities of
prairie-chickens.

To our knowledge, no published
reports of this disruption exist for lesser
prairie-chickens, although the Service
has received anecdotal reports from staff
of the ODWC, the TPWD, and the
Oklahoma Cooperative Fish and
Wildlife Research Unit. The Service
considers competition with and
parasitism by pheasants another factor

that may have affected lesser prairie-
chicken populations. This factor needs
further quantification to understand its
relative impact on lesser prairie-chicken
populations.

Section 4(b) of the Act states that the
Service may make warranted but
precluded findings only if it can
demonstrate that: (1) An immediate
proposed rule is precluded by other
pending proposals; and that (2)
expeditious progress is being made on
other listing actions. On September 21,
1983 (48 FR 43098), the Service
published in the Federal Register its
priority system for listing species under
the Act. The system considers
magnitude of threat, immediacy of
threat, and taxonomic distinctiveness in
assigning species numerical listing
priorities on a scale of 1 to 12. The
Service has determined that the overall
magnitude of threats to the lesser
prairie-chicken throughout its range is
moderate, and that the threats are
ongoing, thus they are considered
imminent. A listing priority of 8 has
consequently been assigned for the
lesser prairie-chicken. The Service is
making expeditious progress on other,
higher priority listing actions.

The Service’s 12 month finding
contains more detailed information
regarding the above decisions. A copy
may be obtained from the Oklahoma
Ecological Services Field Office (see
ADDRESSES section). If additional data
become available in the future, the
Service may reassess the listing priority
for this species or the need for listing.

References Cited

A complete list of references cited in
this notice is available upon request
from the Oklahoma Ecological Services
Field Office (see ADDRESSES section).

Author

The primary author of this document
is Noreen E. Walsh, Oklahoma
Ecological Services Field Office (see
ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act (16 U.S.C. 1532
et seq.)

Dated: June 1, 1998.

Jamie Rappaport Clark,

Director, Fish and Wildlife Service.

[FR Doc. 98-15333 Filed 6—-8-98; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 980603145-8145-01; I.D.
052998C]

RIN 0648—-AL33

Fisheries Off West Coast States and in
the Western Pacific; Western Pacific
Crustacean Fisheries; Bank/Area-
Specific Harvest Guidelines

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues this proposed
rule that would allocate the 1998 overall
harvest guideline of 286,000 lobsters
(spiny and slipper combined) in the
Northwestern Hawaiian Islands (NWHI)
among three individual fishing banks
and a fourth combined area.
Specifically, under this proposed rule,
no more than 70,000 lobsters may be
harvested from Necker Island; no more
than 20,000 lobsters may be harvested
from Gardner Pinnacles; no more than
80,000 lobsters may be harvested from
Maro Reef; and no more than 116,000
lobsters may be harvested from all the
other remaining NWHI banks combined
within Crustaceans Permit Area 1. This
rule is intended to protect the lobster
resources at each fishing ground, to
provide better data on stocks, and to
conserve the resource.

DATES: Written comments must be
received by June 24, 1998.

ADDRESSES: Written comments should
be sent to, and copies of the initial
regulatory flexibility analysis (IRFA)
and environmental assessment are
available from, Kitty Simonds,
Executive Director, Western Pacific
Fishery Management Council, 1164
Bishop St., Suite 1400, Honolulu, HI
96813.

FOR FURTHER INFORMATION CONTACT:
Kitty Simonds at (808) 522—8220 or
Alvin Katekaru, Fishery Management
Specialist, Pacific Islands Area Office,
NMFS, at (808) 973-2985.
SUPPLEMENTARY INFORMATION: Under the
framework procedures of the Fishery
Management Plan for the Crustaceans
Fisheries of the Western Pacific Region
(FMP) and its implementing regulations
(50 CFR 660.53), the Council, at its 96th
meeting, requested that the Southwest
Regional Administrator, NMFS
(Regional Administrator) initiate a
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rulemaking to establish bank/area-
specific harvest guidelines, as described
above, specifically for Necker Island,
Gardner Pinnacles, Maro Reef, and the
General NWHI Lobster Grounds. This
proposed rule would establish harvest
guidelines for four lobster grounds in
the NWHI crustacean fishery as follows:
No more than 70,000 lobsters may be
harvested from Necker Island; no more
than 20,000 lobsters may be harvested
from Gardner Pinnacles; no more than
80,000 lobsters may be harvested from
Maro Reef; and no more than 116,000
lobsters may be harvested from all the
other remaining NWHI banks combined.
These proposed allocations are based on
a total 1998 NWHI-wide harvest
guideline of 286,000 lobsters for the
1998 fishery as determined by the
Regional Administrator. The overall
harvest guideline of 286,000 lobsters
(spiny and slipper combined) was
published in the Federal Register on
June 3, 1998 (63 FR 30147).

Once a bank/area-specific harvest
guideline is reached or projected to be
reached, the Regional Administrator
would announce, at least 24 hours in
advance, closure of that bank or area via
electronic communication to each of the
vessels participating in the 1998 fishery.
The entire NWHI lobster fishery would
close when the fourth bank or area is
closed. All lobster harvested by vessels
not carrying a vessel monitoring system
(VMS) unit must be landed within a
specified period following closure of the
fishery as provided by current
regulations (50 CFR 660.50).

The Council recommended the four
bank/area-specific allocations following
review and discussion, including
impacts, of three alternatives: (1) Partial
bank-specific harvest guidelines (four
lobster grounds), the preferred
alternative; (2) full bank-specific harvest
guidelines (11 of the 14 lobster grounds
for which exploitable population
estimates are available); and (3) no
action (NWHI-wide fishing area). The
Council concluded that the preferred
alternative would best meet the
management objectives of the FMP
because it would promote broader
distribution of fishing effort among the
banks of the NWHI, which should
enhance resource conservation and help
prevent local bank depletion. This
action would provide more information
about the lobster resource in the NWHI
because fishing effort would be
distributed more widely than in the past
several years. This information,
combined with a NMFS scientific data
collection/observer program, should
result in more effective management of
the fishery. Most importantly, the
proposed allocations would respond to

the concern that unless lobster harvest
at Necker Island, Gardner Pinnacles,
and Maro Reef is limited, the lobster
populations in these areas may be at
risk.

The actions proposed in this rule
would only be in effect from July 1,
1998, through December 31, 1998.

Classification

This proposed rule has been
determined to be not significant for the
purposes of E.O. 12866.

The Council prepared an IRFA as part
of the regulatory review process, which
describes the impact this proposed rule
would have on small entities. The
proposed rule would apply to the 12
permit holders who own the 15 vessels
in this fishery; however, only 5 vessels
are expected to participate in the 1998
lobster fishery. All participants in the
fishery are small business entities. No
new reporting or recordkeeping
requirements would be imposed by this
proposed rule. No Federal rules are
known to duplicate, overlap, or conflict
with this rule. The reasons for,
objectives of, and legal basis for this rule
are described elsewhere in this
preamble. The three alternative actions
are analyzed in the IRFA. While
participants would incur increased costs
in 1998 for compliance (e.g., additional
fuel and transportation costs), the
proposed action should result in long-
term economic benefits to the fishery if
the resource increases with improved
fisheries management. A copy of the
IRFA is available for public review and
comment (See ADDRESSES).

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Dated: June 3, 1998.
David L. Evans,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is proposed
to be amended as follows:

1. The authority citation for part 660
continues to read as follows:

PART 660 - FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

Authority: 16 U.S.C. 1801 et seq.

2. Section 660.12 is amended by
adding a definition of ““Lobster
grounds”, in alphabetical order, to read
as follows:

§660.12 Definitions.

* * * * *

Lobster grounds refers, singularly or
collectively, to the following four areas
in Crustaceans Permit Area 1 that shall
be used to manage the 1998 lobster
fishery:

(1) Necker Island Lobster Grounds—
waters bounded by straight lines
connecting the following coordinates in
the order presented: 24°00' N. lat.,
165°00" W. long.; 24° 00" N. lat., 164° 00’
W. long.; 23° 00" N. lat., 164° 00' W.
long.; and 23° 00' N. lat., 165° 00" W.
long.

(2) Gardner Pinnacles Lobster
Grounds— waters bounded by straight
lines connecting the following
coordinates in the order presented: 25°
20" N. lat., 168° 20" W. long.; 25° 20" N.
lat., 167° 40" W. long.; 24° 20' N. lat.,
167° 40" W. long.; and 24° 20" N. lat.,
168° 20" W. long.

(3) Maro Reef Lobster Grounds—
waters bounded by straight lines
connecting the following coordinates in
the order presented: 25° 40’ N. lat., 171°
00’ W. long.; 25° 40’ N. lat., 170° 20" W.
long.; 25° 00" N. lat., 170° 20' W. long.;
and 25° 00" N. lat., 171° 00’ W. long.

(4) General NWHI Lobster Grounds—
all waters within Crustaceans Permit
Area 1 except for the Necker Island,
Gardner Pinnacles, and Maro Reef
Lobster Grounds.

* * * * *

3. Section 660.42 is amended by
adding new paragraphs (a)(1)(vi) and
(2)(13), to read as follows:

§660.42 Prohibitions.

* * * * *

(a) * * *
1 * * *

(vi) In a lobster grounds after closure
of that grounds as specified in
§660.50(b).

* * * * *

(13) Possess, on a fishing vessel that
has a limited access permit issued under
this subpart, any lobster trap in a lobster
grounds that is closed under § 660.50(b),
except if the vessel is operating a VMS
unit certified by NMFS.

* * * * *

4. Section 660.48 is amended by
suspending paragraph (a)(7) and by
adding a new paragraph (a)(10), to read
as follows:

§660.48 Gear restrictions.

(a) * X %

(10) A vessel whose owner has a
limited access permit issued under this
subpart and has an operating VMS unit
certified by NMFS may transit the
Crustaceans Permit Area 1, including
the Crustaceans Permit Area 1 VMS
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Subarea, with lobster traps on board for
the purpose of moving to another lobster
grounds or returning to port following
the closure date, as specified in
§660.50, providing the vessel does not
stop or fish and is making steady
progress to another lobster grounds or
back to port as determined by NMFS.

* * * * *

5. Section 660.50 is amended by
suspending paragraph (b)(4) and by
adding new paragraphs (b)(5) through
(b)(8) to read as follows:

§660.50 Harvest limitation program.
* * * * *

(b) * Kk

(5) For the 1998 fishing season, the
following harvest guidelines apply to
the four lobster grounds in Crustaceans
Permit Area 1:

(i) No more than 70,000 lobsters may
be harvested from the Necker Island
Lobster Grounds;

(ii) No more than 20,000 lobsters may
be harvested from the Gardner Pinnacles
Lobster Grounds;

(iii) No more than 80,000 lobsters may
be harvested from the Maro Reef Lobster
Grounds; and

(iv) No more than 116,000 lobsters
may be harvested from the General
NWHI Lobster Grounds.

(6) The Regional Administrator,
Southwest Region, NMFS, shall
determine, on the basis of the
information reported to NMFS by the
operator of each vessel fishing, when
the harvest guideline for each lobster
grounds will be reached.

(7) Notice of the date when the
harvest guideline for a lobster grounds
is expected to be reached, and
specification of the closure date of the
lobster grounds, will be provided to
each permit holder and/or operator of
each permitted vessel at least 24 hours
in advance of the closure. After a
closure, the harvest of lobster in that
lobster grounds is prohibited, and the
possession of lobster traps on board the
vessel in that lobster grounds is
prohibited unless allowed under
§660.48(a)(10).

(8) With respect to the notifications in
paragraphs (b)(3) and (b)(7) of this
section, NMFS shall provide each
permit holder and operator of each
permitted vessel with the following
information, as appropriate:

(i) Determination of when the over-all
harvest guideline for Crustaceans Permit
Area 1 will be reached;

(ii) Closure date after which harvest of
lobster or possession of lobster traps on
board the vessel in a lobster grounds is
prohibited;

(iii) Closure date after which the
possession of lobster traps on board the
vessel in Crustaceans Permit Area 1 is
prohibited by any permitted vessel that
is not operating a VMS unit certified by
NMES; and

(iv) Specification of when further
landings of lobster will be prohibited by
permitted vessels not using VMS units
certified by NMFS.

* * * * *

[FR Doc. 98-15299 Filed 6—8-98; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF COMMERCE
Bureau of Export Administration

President’s Export Council,
Subcommittee on Encryption; Notice
of Partially Closed Meeting

A partially closed meeting of the
President’s Export Council
Subcommittee on Encryption
(PECSENC) will be held on June 22nd,
1998. The initial open session will
convene at 9:00 a.m. in Hemisphere A
of the Ronald Reagan Building, 1300
Pennsylvania Avenue, NW, Washington,
DC. The initial open session is
scheduled to adjourn at 11:00 a.m. The
closed session will convene in
Hemisphere A and continue at the U.S.
Department of Commerce, Herbert C.
Hoover Building, Room 4832, 14th
Street between Pennsylvania and
Constitution Avenues, NW, Washington,
DC. The PECSENC will reconvene in
open session at 4:00 p.m. in Room 4832.
The Subcommittee provides advice on
matters pertinent to policies regarding
commercial encryption products.

Open Session

1. Opening remarks by the Chairman.

2. Presentation of papers or comments
by the public.

3. Update on Bureau of Export
Administration initiatives.

4. Legislative Panel briefing.

Closed Session

5. Discussion of matters properly
classified under Executive Order 12958,
dealing with the U.S. export control
program and strategic criteria related
thereto.

Open Session

6. Briefing by working groups.

7. Open discussion.

A Notice of Determination to close
meetings, or portions of meetings, of the
Subcommittee to the public on the basis
of 5 U.S.C. 522(c)(1) was approved May
7, 1998, in accordance with the Federal

Advisory Committee Act. A copy of the
Notice of Determination is available for
public inspection and copying in the
Central Reference and Records
Inspection Facility, Room 6020, U.S.
Department of Commerce, Washington,
DC. For further information, contact Ms.
Lee Ann Carpenter on (202) 482—-2583.

Dated: June 3, 1998.
lain S. Baird,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 98-15281 Filed 6-8-98; 8:45 am]
BILLING CODE 3510-33-M

DEPARTMENT OF COMMERCE
International Trade Administration

User Satisfaction Surveys; Proposed
Collection; Comment Request

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Pub. L. 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before August 10, 1998.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th &
Constitution Avenue, NW, Washington,
DC 20230. Phone number: (202) 482—
3272.

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to: Jana Nelhybel, U.S. &
Foreign Commercial Service, Export
Promotion Service, Room 2202, 14th &
Constitution Avenue, NW, Washington,
DC 20230. Phone number: (202) 482—
5367, and fax number (202) 482-5362.
SUPPLEMENTARY INFORMATION:

|. Abstract

The International Trade
Administration (ITA) provides a
multitude of export promotion programs
to help U.S. businesses. These programs
include information products, services,
and trade events. To accomplish its
mission effectively, ITA needs ongoing

feedback on its programs. This
information collection item allows ITA
to solicit clients’ opinions about the use
of ITA products, services, and trade
events. The information is used for
program improvement, strategic
planning, allocation of resources, and
performance measures.

The surveys are part of ITA’s effort to
implement objectives of the National
Performance Review (NPR) and
Government Performance and Results
Act (GPRA). Responses to the surveys
will meet the needs of ITA performance
measures based on NPR and GPRA
guidelines. These performance measures
will serve as a basis for justifying and
allocating human and financial
resources.

Survey responses will acquaint ITA
managers with firms’ perceptions and
assessments of export-assistance
products and services. Also, the survey
will enable ITA to track the performance
of overseas posts. This information is
critical for improving the programs.

Survey responses are used to assess
client satisfaction, assess priorities, and
identify areas where service levels and
benefits differ from client expectations.
Clients benefit because the information
is used to improve services provided to
the public. Without this information,
ITA is unable to systematically
determine client perceptions about the
quality and benefit of its export-
promotion programs.

1. Method of Data Collection

ITA faxes, mails or telephones
surveys to clients.

I11. Data

OMB Number: 0625-0217.

Form Number: ITA-4108P-Al, ITA-
4110P, etc.

Type of Review: Revision-regular
submission.

Affected Public: ITA clients that
purchased products and services.

Estimated Number of Respondents:
32,312.

Estimated Time Per Response: Range
from 05-60 minutes.

Estimated Total Annual Burden
Hours: 5,444,

Estimated Total Annual Costs: The
estimated annual cost for this collection
is $326,640.00 ($190,540.00 for
respondents and $136,100.00 for the
federal government).
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1V. Request for Comments

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 3, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-15293 Filed 6-8-98; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE
International Trade Administration

Information Services Order Form;
Proposed Collection; Comment
Request

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Pub. L. 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before August 10, 1998.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th &
Constitution Avenue, NW, Washington,
DC 20230. Phone number: (202) 482—
3272.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to: Brenda Coleman, U.S. &
Foreign Commercial Service, Export
Promotion Service, Room 2202, 14th &
Constitution Avenue, NW, Washington,
DC 20230. Phone number: (202) 482—
2505, and fax number (202) 482-4433.

SUPPLEMENTARY INFORMATION:
l. Abstract

The U.S. & Foreign Commercial
Service (US&FCS) Export Assistance
Centers offer their clients DOC
programs, market research, and services
to enable the client to begin exporting
or to expand existing exporting efforts.

The Information Services Order Form
is used by US&FCS trade specialists in
the Export Assistance Centers to collect
information about clients in order to
determine which programs or services
would best help clients meet their
export goals. This form is required for
clients to order US&FCS programs and
services. Certain programs are tailored
for individual clients, e.g., the Agent
Distributor Service, which identifies
potential overseas agents or distributors
for a particular U.S. manufacturer.

The form is being revised because
some of the product names have
changed or have been discontinued.

1. Method of Data Collection

Trade specialists gather information
from clients at the Export Assistance
Centers.

I11. Data

OMB Number: 0625-0143.

Form Number: ITA-4096P.

Type of Review: Revision-Regular
submission.

Affected Public: Companies interested
in ordering export promotion products
or services.

Estimated Number of Respondents:
2,675.

Estimated Time Per Response: Range
from 5 to 60 minutes.

Estimated Total Annual Burden
Hours: 483 hours.

Estimated Total Annual Costs: The
estimated annual cost for this collection
is $122,750.00 ($16,852.00 for
respondents and $105,898.00 for federal
government).

IV. Request for Comments

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.

Comments submitted in response to
this notice will be summarized and/or

included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 3, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-15294 Filed 6-8-98; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE
International Trade Administration

Mission/Exhibition Evaluation;
Proposed Collection; Comment
Request

SUMMARY: The Department of Commerce
(DOC), as part of its continuing effort to
reduce paperwork and respondent
burdens, invites the general public and
other Federal agencies to take this
opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Pub. L. 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before August 10, 1998.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th &
Constitution Avenue, NW, Washington,
DC 20230. Phone number: (202) 482—
3272.

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to: John Klingelhut, U.S. &
Foreign Commercial Service, Export
Promotion Services, Room 2810, 14th &
Constitution Avenue, NW, Washington,
DC 20230; Phone number: (202) 482—
4403, and fax number: (202) 482—-0872.
SUPPLEMENTARY INFORMATION:

|. Abstract

DOC and DOC-certified trade
missions and exhibitions are overseas
events planned, organized and led by
government and non-government export
promotion agencies such as industry
trade associations; agencies of Federal,
State, and local governments; chambers
of commerce; regional consortia; and
other export-oriented groups. This form
is used to: (1) evaluate the effectiveness
of DOC or DOC-certified overseas trade
events through the collection of
information relating to required
performance measures; (2) document
the results of participation in DOC
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events; (3) evaluate results reported by
small to mid-sized, new-to-export/new-
to-market U.S. companies; (4) document
the successful completion of trade
promotion activities conducted by
overseas DOC offices; (5) identify
strengths and weaknesses of DOC trade
promotion programs, in the interest of
improving service to the U.S. business
community.

1. Method of Collection

Form ITA-4075P is completed on-
site, at the end of an overseas mission
or exhibition, by participating U.S.
firms. Applicant firms complete the
form and forward it to the Department
of Commerce exhibition manager at the
close of the event upon request.

I11. Data

OMB Number: 0625-0034.

Form Number: ITA-4075P.

Type of Review: Revision-Regular
Submission.

Affected Public: Companies applying
to participate in Commerce Department
trade promotion events.

Estimated Number of Respondents:
2,000.

Estimated Time Per Response: 5
minutes.

Estimated Total Annual Burden
Hours: 167 hours.

Estimated Total Annual Costs: The
estimated annual cost for this collection
is $5,100.00 ($2,100.00 for respondents
and $3,000.00 for federal government).

1V. Request for Comments

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 2, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-15295 Filed 6-8-98; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE
International Trade Administration

Certified Trade Mission: Application
for Status; Proposed Collection;
Comment Request

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Pub. L. 104-13 (44 U.S.C.
3506(c) (2) (A)).

DATES: Written comments must be
submitted on or before August 10, 1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th &
Constitution Avenue, NW, Washington,
DC 20230. Phone number: (202) 482—
3272.

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to: John Klingelhut, U.S. &
Foreign Commercial Service, Export
Promotion Services, Room 2810, 14th &
Constitution Avenue, NW, Washington,
DC 20230; Phone number: (202) 482—
4403, and fax number: (202) 482—-0872.

SUPPLEMENTARY INFORMATION:
l. Abstract

Certified Trade Missions are overseas
events planned, organized and led by
government and nongovernment export
promotion agencies such as industry
trade associations; agencies of Federal,
State and local governments; chambers
of commerce; regional groups and other
export-oriented groups. The Certified
Trade Missions-Application for status
form is the vehicle by which mission
organizers apply, and if accepted agree,
to participate in the Department of
Commerce’s (DOC) mission certification
program, identify the products or
services that participating firms intend
to sell or promote, and describe the
proposed mission. This submission only
renews use of the form, no changes are
being made. This form is used to: (1)
collect information about the products/
services that participating companies
wish to export; (2) provide basic
information about the purpose, scope
and time frame of the proposed mission
to enable DOC to determine whether or
not to support or ‘certify’ the mission.

1. Method of Collection

Form ITA-4127P is sent by request to
U.S. firms. Applicant firms complete the
form and forward it to the Department
of Commerce to initiate the mission
certification process.

I11. Data

OMB Number: 0625-0215.

Form Number: ITA-4127P.

Type of Review: Regular.

Affected Public: Companies applying
to participate in Commerce Department
certified trade promotion events.

Estimated Number of Respondents:
60.

Estimated Time Per Response: 1 hour.

Estimated Total Annual Burden
Hours: 60 hours.

Estimated Total Annual Costs: The
estimated annual cost for this collection
is $5,100.00 ($2,100.00 for respondents
and $3,000.00 for federal government).

1V. Request for Comments

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 2, 1998.

Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-15296 Filed 6—-8-98; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A—337-803]

Notice of Final Determination of Sales
at Less Than Fair Value: Fresh Atlantic
Salmon From Chile

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: June 9, 1998.
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FOR FURTHER INFORMATION CONTACT:
Gabriel Adler or Kris Campbell, Office
of AD/CVD Enforcement 2, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482-1442 or (202) 482—
3813, respectively.

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to Department of
Commerce (the Department) regulations
refer to the regulations last codified at
19 CFR part 353 (April 1, 1997).

Final Determination

We determine that fresh Atlantic
salmon from Chile is being sold, or is
likely to be sold, in the United States at
less than fair value (LTFV), as provided
in section 735 of the Act. The estimated
margins are shown in the Continuation
of Suspension of Liquidation section of
this notice.

Case History

The preliminary determination in this
investigation was issued on January 8,
1998. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination: Fresh Atlantic Salmon
from Chile, 63 FR 2664 (January 16,
1998) (Preliminary Determination).
Since the preliminary determination,
the following events have occurred.

In February and March 1998, we
conducted on-site verifications of the
guestionnaire responses submitted by
Aguas Claras S.A. (Aguas Claras), Cia.
Pesquera Camanchaca S.A.
(Camanchaca), Pesquera Eicosal Ltda.
(Eicosal), Pesquera Mares Australes
Ltda. (Mares Australes), and Marine
Harvest Chile (Marine
Harvest)(collectively, “the
respondents”).

On April 17, 1998, we received case
briefs from the Coalition for Fair
Atlantic Salmon Trade (the petitioners)
and, on behalf of the respondents, the
Association of Chilean Salmon and
Trout Producers (the Association). On
April 23, 1998, we received rebuttal
briefs from the same parties. We held a
public hearing on April 28, 1998.

Scope of Investigation

The scope of this investigation covers
fresh, farmed Atlantic salmon, whether
imported “‘dressed” or cut. Atlantic

salmon is the species Salmo salar, in the
genus Salmo of the family salmoninae.
“Dressed’ Atlantic salmon refers to
salmon that has been bled, gutted, and
cleaned. Dressed Atlantic salmon may
be imported with the head on or off;
with the tail on or off; and with the gills
in or out. All cuts of fresh Atlantic
salmon are included in the scope of the
investigation. Examples of cuts include,
but are not limited to: crosswise cuts
(steaks), lengthwise cuts (fillets),
lengthwise cuts attached by skin
(butterfly cuts), combinations of
crosswise and lengthwise cuts
(combination packages), and Atlantic
salmon that is minced, shredded, or
ground. Cuts may be subjected to
various degrees of trimming, and
imported with the skin on or off and
with the “pin bones™ in or out.

Excluded from the scope are (1) fresh
Atlantic salmon that is ““not farmed”
(i.e., wild Atlantic salmon); (2) live
Atlantic salmon; and (3) Atlantic
salmon that has been subject to further
processing, such as frozen, canned,
dried, and smoked Atlantic salmon, or
processed into forms such as sausages,
hot dogs, and burgers.

The merchandise subject to this
investigation is classifiable as item
numbers 0302.12.0003 and
0304.10.4093 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS statistical
reporting numbers are provided for
convenience and customs purposes, the
written description of the merchandise
is dispositive.

Period of Investigation

For all companies, the period of
investigation (POI) corresponds to each
respondent’s four most recent fiscal
quarters prior to the month of the filing
of the petition (June 1996). For four of
the five respondents, the POI is April 1,
1996, through March 31, 1997. The
remaining respondent, Marine Harvest,
has a different fiscal period. The POI for
this company is March 24, 1996,
through March 22, 1997.

Fair Value Comparisons

To determine whether sales of fresh
Atlantic salmon from Chile to the
United States were made at less than
fair value, we compared the export price
(EP) or constructed export price (CEP),
as appropriate, to the normal value. Our
calculations followed the methodologies
described in the preliminary
determination, except as noted below
and in company-specific analysis
memoranda dated June 1, 1998, which
have been placed in the file.

Export Price and Constructed Export
Price

For the price to the United States, we
used EP or CEP as defined in section
772 of the Act. We calculated EP and
CEP based on the same methodology
used in the preliminary determination,
with the following exceptions:

Mares Australes

We excluded sales to Canada from the
U.S. sales database. See Comment 17.

Marine Harvest

We made an adjustment for accrued
rebate expenses to the CEP calculated
for one customer. See Comment 19.

Normal Value

We used the same methodology to
calculate normal value as that described
in the preliminary determination, with
the following exceptions. For Eicosal,
Mares Australes, and Marine Harvest,
we determined that the differences
between premium and super-premium
salmon are so minor as to not warrant
separate classification in an
antidumping analysis, and considered
all such sales to be of premium salmon.
See Comment 1. With respect to specific
respondents’ data, we made the
following changes:

Aguas Claras

We did not rely on Canadian sales of
salmon fillets to calculate normal value
for comparison to U.S. sales of fillets.
Instead, we compared U.S. sales of
fillets to constructed value (CV). See
Comment 7.

Mares Australes

We made an adjustment to normal
value for duty drawback.

Cost of Production

In accordance with section 773(b)(3)
of the Act, we calculated the weighted-
average cost of production (COP), by
model, based on the sum of each
respondent’s cost of materials,
fabrication, general expenses, and
packing costs. We relied on the
submitted COPs except in the following
specific instances where the submitted
costs were not appropriately quantified
or valued.

Marine Harvest

1. We increased the reported cost of
eggs and feed purchased from affiliated
parties to reflect market prices. See
Comment 22.

2. We increased the reported cost of
processing performed by an affiliated
party to reflect the transfer price. See
Comment 22.
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3. We revised the consolidated
financial expense ratio to include
exchange losses associated with loans
denominated in foreign currencies. See
Comment 24.

4. We recalculated the general and
administrative expense (G&A) ratio to
correct certain errors discovered during
verification.

Mares Australes

1. We increased the cost of
manufacturing (COM) to include the
price-level adjustments for harvested
salmon which were required by Chilean
GAAP. See Comment 27.

2. We increased the COM to include
bonus expenses. See Comment 31.

3. We revised the consolidated
financial expense ratio to remove the
claimed offset to financial expense for
accounts receivable and inventory. See
Comment 24.

4. We recalculated the G&A expense
ratio based on total G&A expenses
incurred by the producing entities. See
Comment 30.

Aguas Claras

1. We increased the COM to include
the price-level adjustments for
harvested salmon which were required
by Chilean GAAP and were recorded in
the company’s normal books and
records. See Comment 27.

2. We revised the claimed “‘feed cost
adjustment” by amortizing the total
amount specified in the contract over
the life of the contract. We then
allocated the amortized adjustment to
individual fish groups based on each
group’s relative biomass. See Comment
36.

3. We excluded from G&A expenses
the gains from the sales of common
stock investments. Additionally, we
included the cost incurred by Sociedad
Agricola Rio Rollizo Ltda. (“‘Rio
Rollizo’) which held the marine
concession for the Rio Rollizo hatchery.
See Comment 38.

4. We revised the financial expense
ratio to include exchange losses
associated with loans denominated in
foreign currencies. Additionally, we
removed the claimed offset to financial
expenses for accounts receivable and
inventory. See Comment 24.

5. We revised the manner in which
we calculated indirect selling expenses
for CV so as to add an amount
proportionate to the cost of each
product, rather than a fixed amount. See
Comment 40.

Camanchaca

1. We increased the COM to include
the price-level adjustments for
harvested salmon that were required by

Chilean GAAP and were recorded in the
company’s normal books and records.
See Comment 27.

2. We revised the consolidated
financial expense ratio to include
exchange losses. Additionally, we
removed the claimed offset to financial
expenses for accounts receivable and
inventory. See Comment 24.

3. We revised the G&A expenses to
include the non-operating gains and
losses that related to the general
operations of the company. Also, we
calculated the G&A expense ratio based
on total G&A expenses incurred by the
company. See Comment 33.

Eicosal

1. We increased the COM to include
the price-level adjustments for
harvested salmon which were required
by Chilean GAAP and were recorded in
the company’s normal books and
records. See Comment 27.

2. We revised the consolidated
financial expense ratio to include
exchange losses. Additionally, we
removed the claimed offset to financial
expenses for holding accounts
receivable and inventory. See Comment
24.

3. We revised the G&A expenses to
include the non-operating gains and
losses that related to the general
operations of the company. Also, we
calculated the G&A expense ratio based
on total G&A expenses incurred by the
salmon producing company. See
Comment 29.

Currency Conversions

As in the preliminary determination,
we made currency conversions in
accordance with section 773A of the
Act. The Department’s preferred source
for daily exchange rates is the Federal
Reserve Bank. The Federal Reserve Bank
publishes daily exchange rates for
Japanese yen, but not for Chilean pesos.
In cases involving comparisons to third-
country market sales in Japan, which
were necessary for three respondents,
we made conversions of values
denominated in Japanese yen based on
the official exchange rates published by
the Federal Reserve. For conversions of
values involving Chilean pesos, we
relied instead on daily exchange rates
published by Dow Jones News/Retrieval
on-line system. The parties did not
comment on these exchange rate
methodologies.

Verification

As provided in section 782(i)(1) of the
Act, we verified the information
submitted by the respondents for use in
our final determination. We used
standard verification procedures,

including examination of relevant
accounting and production records, as
well as original source documents
provided by the respondents. We also
met with officials of the Association to
discuss its grading standards.

Interested Party Comments

Sales Issues—General

Comment 1: Distinction between
“Premium” and “Super-Premium”
Grades.

The petitioners argue that the
Department erred in the preliminary
determination by accepting as a bona
fide grade distinction the ‘“‘super-
premium’ designation adopted by the
Association with respect to whole
salmon sold to Japan. The petitioners
contend that most of the Chilean salmon
exported to both the United States and
Japan was graded as premium until
shortly before the POI. According to the
petitioners, the Association’s adoption
of the super-premium grade in 1996
coincided with active preparations for
an impending antidumping petition
against salmon from Chile, and was
designed to avoid comparisons of low-
priced sales of premium-grade salmon
to the United States to high-priced sales
of the same merchandise to Japan.

The petitioners add that verification
revealed that the respondents’
classification of premium versus super-
premium salmon is based only on very
minor differences in the external aspects
of the salmon. According to the
petitioners, these differences are
insignificant, and do not meet the
Association’s stated criteria for
differentiation among premium and
super-premium salmon. Further, the
petitioners argue that the finding at
verification that the super-premium/
premium distinction rests primarily on
such minor differences in grading is at
odds with the respondents’ earlier
representations that the color of the
salmon meat is the principal
distinguishing factor between premium
and super-premium salmon. The
petitioners contend that verification
established that: (1) the respondents’
premium and super-premium salmon
are of uniformly high color, and (2) the
respondents do not evaluate the color of
salmon during the grading process.

As further evidence that the
respondents’ grading practices are at
odds with the Association’s standards,
the petitioners note that the records
maintained by Marine Harvest (one of
the three respondents that export the
foreign like product to Japan) do not
distinguish even nominally between
premium and super-premium salmon.
According to the petitioners, Marine
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Harvest’s invoices, ledgers, and other
documentation refer to top-grade
Chilean salmon invariably as
“superior,” regardless of whether the
salmon is exported to the United States
or to Japan. Moreover, the petitioners
argue, the same designations are used by
Marine Harvest’s Scottish affiliate for
sales of Scottish salmon to the United
States and Japan, noting that the
Scottish standard for superior grade is
equivalent to the U.S. standard for
premium grade.

The Association responds that the
Department confirmed at verification
that super-premium and premium
salmon are distinct products with
different physical characteristics and
market values. According to the
Association, its super-premium grading
criteria were established before the
beginning of the POI in order to
formalize a long-standing requirement
by Japanese customers for salmon with
no imperfections. The Association
contends that, at verification, the
Department observed that the grading
criteria were strictly applied and
enforced by independent,
internationally-recognized quality
assurance agencies, and it maintains
that the Department confirmed the
application of these criteria during the
POI.

The Association further asserts that
the discernible differences between
premium and super-premium salmon
are evidenced by the differences in
prices obtained for the two grades in the
Japanese market. In this respect, the
Association notes that Mares Australes,
the only respondent to sell both super-
premium and premium grade salmon to
Japan, reported higher prices for sales of
super-premium grade salmon.

With respect to Marine Harvest’s
recording of the grade of merchandise
sold to Japan, the Association claims
that, although the Marine Harvest
processing plant follows its own
separate grading standards for the U.S.
and Japanese markets, these standards
are consistent with the Association’s
standards. Thus, even though Marine
Harvest’s salmon are nominally referred
to as being of “‘superior’” grade on
invoices to both markets, there are
discernible physical differences
between the merchandise shipped to
those markets. Further, the Association
argues, the Marine Harvest plant also
relies on independent quality
certification agencies to rate its
compliance with Association grading
standards, and the plant received
perfect scores in those evaluations in
reports corresponding to the POI that
were examined at verification.

DOC Position: In the preliminary
determination, we tentatively accepted
the Association’s distinction between
premium and super-premium salmon,
pending verification and further
analysis of this issue. After conducting
verification and carefully considering
the evidence on the record, we have
concluded that any differences between
premium and super-premium salmon
are so minor as to not warrant separate
classification in an antidumping
analysis.

At the outset, we note that we are not
persuaded by the petitioners’ assertion
that the Association’s adoption of the
super-premium grade in 1996 was
designed primarily to avoid
comparisons, in the event of an
antidumping case, of low-priced sales of
premium-grade salmon to the United
States to high-priced sales of the same
merchandise to Japan. We acknowledge
that the Association’s grading standards
and those of some of the individual
respondents did include distinct
“premium’’ and “‘super-premium”’
classifications. During verification, we
found that quality control inspections at
the respondents’ plants were supervised
by independent certification agencies,
which certified the respondents’
compliance with the Association’s
grading standards, and that these
standards specified distinct “premium”
and “‘super-premium’ grades. The
reports issued by the independent
certification agencies during the POI
indicated high scores in the category of
adherence to these grading standards.
See Memorandum from Case Analysts to
Gary Taverman, Regarding Inspection of
Eicomar Processing Plant (April 7, 1998)
(Eicomar Verification Report) at 3—4 and
Exhibit P-2; see also Memorandum
from Case Analysts to Gary Taverman,
Regarding Verification of Sales by
Marine Harvest (April 7, 1998) (Marine
Harvest Sales Verification Report), at 8—
9 and Exhibit M-25.

However, the record also contains
evidence that the distinctions between
the two grades were, in practice,
nominal. At the outset of this
proceeding, the Association explained
that the single most important factor
considered by Japanese customers in
purchasing fresh Atlantic salmon is the
color of the meat. See letter from the
Association to the Department of
Commerce (November 3, 1997) (alleging
particular market situation in Japan) at
14. Both the Association standards and
the respondents’ individual standards
require higher meat color for super-
premium salmon than for premium
salmon. See letter from the Association
to the Department of Commerce
(October 10, 1998) at Attachment 1

(transmitting Association standards); see
also letter from Mares Australes to the
Department of Commerce (November 3,
1997) (Mares Australes Section A and B
Questionnaire Response) at 19-20; and
letter from Eicosal to the Department of
Commerce (November 3, 1997) (Eicosal
Section A and B Questionnaire
Response), at 4. Despite these claims
regarding the significance of color in
distinguishing the two grades, we found
at verification that, in practice, the
respondents adjust the feed delivered to
the salmon pens so as to ensure a
uniformly high red color to the salmon
meat for all salmon produced. See, e.g.,
Eicomar Verification Report at 2.
Further, verification established that the
respondents do not measure the color of
the whole salmon during processing,
but rather take an occasional sample to
ensure that the fish are of sufficiently
high color. Id. at 3.1 Thus, respondents
routinely export to the United States
salmon that has the same meat color as
the salmon exported to Japan and do not
consider the criterion (color) that was
initially claimed to be of paramount
significance in distinguishing super-
premium from premium salmon.

The Association argues that, in
addition to color, its standards also
distinguish among minor external
imperfections in the salmon. During the
plant tour conducted at verification,
Department verifiers observed that there
were in fact minor differences between
salmon classified as premium and
salmon classified as super-premium,
such as small scale loss or light
lacerations. These minor differences,
however, do not establish a different
grade of salmon for purposes of our
analysis. While the Chilean respondents
that sell to both the United States and
Japan may sort their harvest based on
the premise that Japanese customers are
more likely to take notice of a light
defect than U.S. customers, such
differences are not recognized by the
salmon producers of any other nation
that exports to Japan. The Norwegian,
Scottish, Canadian, and U.S. farmed
salmon industries do not recognize any
grade higher than ““superior.” The
“superior’” grade is consistent with the
premium grade and permits minor
defects.2 Because the grading standards

1 Although the Association claims that a shiny
blue exterior on a whole salmon is indicative of
very red meat color, at verification we found that
in practice this was not used as a yardstick to
differentiate premium from super-premium salmon:
“According to plant officials, salmon exhibiting a
shiny blue exterior will have meat surpassing the
Association’s standards for color required for
premium and super-premium grades.” Id. at 2.

2\We note that one of the respondents in this
investigation, Marine Harvest, has an affiliate in
Scotland that produces and exports fresh Atlantic
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of “superior’” salmon recognized by the
world’s largest salmon farming
countries provide for a range of quality
(e.g., from zero defects to up to three
minor defects) we note that, by
definition, there will be some
merchandise within this grade with no
imperfections, as well as some
merchandise that will be closer to the
lower end of this range. Nonetheless, all
salmon in this range are graded equally
(i.e., as “superior”/*premium’’), and are
comparable products in the market
place.3

Finally, regarding the Association’s
claim that there are price differences in
Japan for salmon sold as ““super-
premium” versus that sold as
“premium,” we note first that, as shown
above and in accordance with our
practice, our matching criteria are based
on the actual physical characteristics of
the merchandise. Moreover, even if we
were to consider the Association’s
analysis, it rests entirely on sales made
by the one company that made POI sales
of both designations to Japan. The
pricing of this company’s sales of
merchandise labeled “premium,” which
covered only a few months of the POI
and involved relatively small quantities,
is an insufficient basis on which to find
systematic price differences between the
two labels, much less to employ a
matching methodology based on such
differences.

The nominal distinctions noted above
do not preclude an apples-to-apples
comparison of the salmon sold in the
two markets. For this final
determination, we have considered that
salmon reported as super-premium are
in fact of premium grade and have
matched such sales to premium-grade
salmon sold in the United States, where
otherwise appropriate.

salmon to Japan. At verification, we reviewed the
grading standards followed by Scottish producers,
and found that the highest-quality salmon produced
by those producers is graded as “superior.” The
“superior” standard allows for light defects, and is
comparable to the Chilean “premium” standard.
See Marine Harvest Sales Verification Report at 13
and Exhibit M=24. Further, we found that invoices
for Marine Harvest’s sales of Chilean salmon and
invoices for the Scottish affiliate’s sales of Scottish
salmon refer to salmon sold in Japan as ‘‘superior”
salmon, and do not distinguish the two in any
manner.

3While the Association’s ‘‘super-premium’
specification for fresh Atlantic salmon does not
tolerate any defects in the fish, the Association has
no such standard for other types of salmon, such
as coho salmon. Thus, by the Association’s own
standards, a range of small defects is generally
permissible for a variety of different types of fish
sold in Japan. The respondents have not
demonstrated that fresh Atlantic salmon is so
unique to Japanese customers in comparison with
other salmon that a heightened quality standard is
required for this particular type of salmon.

Comment 2: Distinction between
Vacuum-Packed Fillets and Regular
Fillets.

The petitioners argue that the
Department erred in preliminarily
accepting the respondents’ treatment of
vacuum-packed fillets and regular fillets
as separate forms of merchandise,
thereby precluding comparisons of
identical merchandise. The petitioners
argue that vacuum-packed salmon fillets
sold in Japan are identical to regular
fillets sold in the United States in every
respect except packing, and claim that
their prices can be compared after the
appropriate adjustment for differences
in packing costs.

The petitioners further contend that,
in responding to the Department’s cost
of production questionnaire, Marine
Harvest and Eicosal erroneously
included vacuum-packing costs in the
reported cost of manufacturing of fillets
that were vacuum-packed. According to
the petitioners, vacuum-packing costs
should be regarded as costs of packing
for shipment (i.e., the cost of containers
incidental to placing the foreign like
product in a ready condition for
shipment), consistent with section
773(b)(3)(C) of the Act.

In addition, the petitioners argue that
the Department incorrectly relied on
Washington Red Raspberry Commission
v. United States, 859 F.2d 898, 905 (Fed.
Cir. 1988)(Red Raspberry Commission)
in distinguishing vacuum-packed fillets
in the preliminary determination.
According to the petitioners, the CAFC
ruled in that case that packing can only
be considered an integral part of a
product if the product could not survive
in its natural form without such
packing. According to the petitioners,
vacuum packing is not necessary to
bring salmon fillets to market, as they
are regularly wrapped in sheets of
plastic, without vacuum packaging.
Petitioners argue that, at most, vacuum
packing lengthens the shelf-life of a
fillet, an advantage that is obviated if
the product is quickly consumed.

Finally, petitioners argue that
Department practice supports the
treatment of vacuum packing as packing
costs, rather than as physical
differences, citing, inter alia, Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, From Japan
and Tapered Roller Bearings, Four
Inches or less in Diameter, and
Components Thereof, From Japan; Final
Results of Antidumping Duty
Administrative Reviews and Revocation
in Part of an Antidumping Finding, 61
FR 57629, 57630 (November 7,
1996)(TRBs from Japan). Petitioners
claim that TRBs from Japan stands for
the proposition that not comparing

identical products that differ only by
their packaging would constitute “an
additional matching factor which is
unwarranted by the statute.” Id.

The Association responds that the
Department correctly determined that
vacuum-packed fillets sold in Japan are
physically different from fillets sold in
the United States and thus cannot be
used for comparison. The Association
contends that vacuum packing
represents a significant additional
processing step, akin to smoking or
canning, that enhances the shelf life of
the product, rather than merely placing
the product in a condition ready for
shipment. According to the Association,
the proper reading of the CAFC’s
decision in Red Raspberry Commission
is that packaging is an integral part of
the product when it is in effect a part
of that product. The Association argues
that the Department has consistently
followed this rule in other cases, and
maintains that the cases cited by
petitioners are inapposite.

DOC Position: We agree with the
Association. Vacuum packing is not
incidental to shipment, but is instead an
extra processing step that doubles the
shelf life of fresh Atlantic salmon. Such
packing is an integral part of the
product, and its cost is appropriately
included among costs of manufacturing,
rather than among costs of packing for
shipment.

At the outset of this investigation,
after considering the parties’ comments
with respect to vacuum packing, we
recognized the distinction between
regular fillets and vacuum-packed
fillets, and instructed the respondents to
treat these as separate forms. See
Antidumping Questionnaire at B—-6 and
C—6 (August 26, 1997). The respondents
appropriately included the cost of
vacuum packing in the costs of
manufacturing, and included the cost of
Styrofoam boxes and cooling materials
as packing materials.

The cases cited by the petitioners do
not require a different result. In those
cases, the issue was whether products
sold individually could be compared to
groupings of products, or to bulk sales.
See, e.g., Final Determination of Sales at
Less Than Fair Value: Fresh Cut Roses
from Ecuador, 60 FR 7019, 7022
(February 6, 1995)(Roses from
Ecuador)(noting that roses are not
transformed by virtue of being bunched
or placed in a bouquet); see also TRBs
from Japan, 61 FR 57629, 57630
(November 7, 1996)(noting that bearing
cups or cones sold individually could
be compared to package sets); and Gray
Portland Cement and Clinker from
Mexico: Final Results of Antidumping
Duty Administrative Review, 63 FR
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12764, 12777 (March 16, 1998)(Cement
from Mexico)(noting that bagged cement
and bulk cement are identical except in
packaging, and could be compared). In
the instant case, the issue is not whether
fillets sold individually should be
compared to fillets sold by the box, or
to fillets sold in bulk quantities. Rather,
it is whether the product is transformed
by vacuum packing, such that the
packing becomes an integral part of the
product.

In Red Raspberry Commission, the
CAFC found that packing of raspberries
is an integral part of the product, stating
that the cardboard containers are
necessary for the very survival of the
merchandise. The CAFC held that,
because the packing was an integral part
of the product, it was properly included
in the cost of manufacturing rather than
treated as packing for shipment.
However, the ruling does not suggest
that packing that otherwise transforms
the physical properties of a product
cannot also be considered an integral
part of the product. In significantly
extending the shelf life of a fillet, the
vacuum packing transforms the product.
We also note that the vacuum-packing
process extends the shelf life not only
by the packaging itself but also by other
aspects of the vacuum-packing process,
such as the use of ethyl alcohol, which
significantly lowers the bacteria count
of the salmon relative to salmon that is
not vacuum packed. For these reasons,
we have continued to regard regular
fillets and vacuum-packed fillets as
separate forms of fresh Atlantic salmon.

Comment 3: Averaging of Prices for
Comparison to CV.

The Association contends that the
Department erred in the preliminary
determination by comparing U.S. prices
that were averaged by form, grade, and
weight band to CVs that, due to the
nature of the product, essentially do not
vary except by form. The Association
claims that salmon of different grades
and weight bands have distinct physical
differences resulting from natural
variation in salmon populations, rather
than from differences in production
inputs or techniques. According to the
Association, while the cost of
production of a particular form of
salmon (e.g., salmon fillets) may be the
same regardless of differences in grades
and weight bands, such differences
affect the market value and selling price
of salmon. The Association argues that,
to make an apples-to-apples
comparison, the Department should
average all U.S. sales prices by form
only and not by grade or weight band,
such that a form-specific price is
compared to a form-specific CV.

According to the Association, the
Department’s practice in cases involving
flowers and roses supports such an
approach. The Association states that, in
the Flowers cases (e.g.,Certain Fresh Cut
Flowers from Colombia: Final Results of
Antidumping Administrative Review, 55
FR 20491, 20496 (May 17, 1990)
(Certain Fresh Cut Flowers from
Colombia)(Comment 19)), the
respondents were able to provide only
an average cost for each type of flower,
rather than a unique cost for each
unique variety within the particular
flower type. Under these facts, the
Association contends, the Department
found it appropriate to compare an
average price for each flower type to the
average CV of that flower type.
Similarly, in the Roses cases (e.g., Fresh
Cut Roses from Colombia, 60 FR 6980,
6990 (February 6, 1995) (Comment 5)),
where the Department had the same cost
for different rose types, the Department
averaged the prices of roses across types
prior to comparison to CV. The
Association argues that there is no
material difference in the fact pattern of
the flowers cases compared to the fact
pattern of this investigation. According
to the Association, failure to conduct
price-to-CV comparisons on a form-
average basis in this case would violate
not only the statutory requirement for a
fair comparison, but also violate the fair-
comparison requirements imposed by
the GATT/WTO. The Association also
argues that such a methodology would
run counter to the findings of a GATT
panel with respect to the LTFV
investigation of salmon from Norway.

The petitioners respond that the
antidumping statute directs price-to-CV
comparisons to be based on the prices
and costs of each unique product, as
defined by the physical characteristics
of those products. According to the
petitioners, the respondents could have
reported costs of production specific to
different weight bands and grades, but
opted not to do so. Specifically, the
petitioners argue that the respondents
could have attempted to differentiate
costs for weight bands based on
differences in feed conversion ratios,
and for grades based on differences in
post-harvest costs. The petitioners argue
that it would be inappropriate to correct
this deficiency in the respondents’
reporting by averaging U.S. prices, since
there are price differences
corresponding to differences in weight
bands and grade.

DOC Position: We disagree with the
Association. For the final determination,
we have continued to average U.S.
prices by form, grade, and weight band.

We accept the Association’s
contention that, with minor exceptions,

each company’s recorded costs of the
subject merchandise do not vary by
grade or weight band. Our examination
of the voluminous record evidence
concerning this issue, including our
verification findings, confirms that the
costs as reported reasonably reflect the
actual costs of producing each matching
group (i.e., each combination of form,
grade, and weight band), and that the
costs of certain of these matching groups
are the same. In this respect, we
disagree with the petitioners’ arguments
that the respondents should have been
required to report costs based on
methodologies that deviate from their
normal accounting practices, e.g.,
through the use of feed conversion
ratios, in order to estimate differences in
costs.

With this in mind, when comparing
U.S. prices to CV, the Department is
charged with determining whether sales
are made to the United States at prices
below the actual cost of production. The
CAFC has ruled definitively on this
issue:

By its terms, the statute expressly covers
actual production costs * * *. The broad
language of section 1677b(e) [the CV portion
of the statute] does not at any point expressly
authorize adjustment of these production
costs to account for products of a lower grade
or less value.

See IPSCO Inc. v. United States, 965 F.
2d, 1056, 1059-1060 (Fed. Cir.
1992)(IPSCO).

As in the instant proceedi