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Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
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address is: http://www.nara.gov/fedreg
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Rules and Regulations

Federal Register

Vol. 63, No. 185
Thursday, September 24, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Parts 406 and 457
RIN 0563-AB65

Nursery Crop Insurance Regulations;
and Common Crop Insurance
Regulations; Nursery Crop Insurance
Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes specific
crop provisions for the insurance of
nursery. The intended effect of this
action is to provide policy changes to
better meet the needs of nursery
operators by adding new Nursery Crop
Insurance Provisions to be effective for
the 1999 and subsequent crop years,
restricting the effectiveness of the
current Nursery Crop Provisions and the
Nursery Frost, Freeze, and Cold Damage
Exclusion Option to the 1999 crop year
only and adding a new Peak Inventory
Endorsement.

EFFECTIVE DATE: September 24, 1998.
FOR FURTHER INFORMATION CONTACT: Rob
Cerda, Insurance Management
Specialist, Research and Evaluation
Division, Federal Crop Insurance
Corporation, United States Department
of Agriculture, 9435 Holmes Road,
Kansas City, MO 64131, telephone (816)
926—-6343.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This Office of Management and
Budget (OMB) has determined this rule
to be not significant and, therefore, has
not been reviewed by the OMB.

Paperwork Reduction Act of 1995

Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. chapter 35), the

collections of information in this rule
have been approved by the Office of
Management and Budget (OMB) under
control number 0563-0053 through
April 30, 2001.

Unfunded Mandates Reform Act of
1995

Title 1l of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
Il of UMRA) for State, local, and tribal
governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Executive Order 12612

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant economic impact on a
substantial number of small entities.
The amount of work required of the
insurance companies will not increase
because the information used to
determine eligibility must already be
collected under the present policy. No
additional work is required as a result
of this action on the part of either the
insured or the insurance companies.
Additionally, the regulation does not
require any action on the part of small
entities than is required on the part of
large entities. Therefore, this action is
determined to be exempt from the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605) and no Regulatory
Flexibility Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988
on civil justice reform. The provisions
of this rule will not have a retroactive
effect. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action for judicial
review of any determination made by
FCIC may be brought.

Environmental Evaluation

This action is not expected to have a
significant economic impact on the
quality of the human environment,
health, and safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicate regulations
and improve those that remain in force.

Background

On Thursday, January 29, 1998, FCIC
published a notice of proposed
rulemaking in the Federal Register at 63
FR 4399-4403, to revise 7 CFR 457.114,
Nursery Crop Insurance Provisions,
delete 7 CFR 457.115, Nursery Frost,
Freeze and Cold Damage Exclusion
Option and replace it with a new Peak
Inventory Endorsement, and restrict the
effect of the Nursery Crop Insurance
Regulations (7 CFR part 406) to the 1995
and prior crop years. The revised
provisions will be effective for the 1999
and succeeding crop years.

Since the nursery crop insurance
program is already in its sales period,
FCIC has elected to allow nursery
producers the option of insuring their
nursery crop under the existing Nursery
Crop Insurance Provisions or these new
Nursery Crop Insurance Provisions. As
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a result, the existing Nursery Crop
Insurance Provisions and the Nursery
Frost, Freeze, and Cold Damage
Exclusion Option will be restricted to
the 1999 crop year only. These new
Nursery Crop Insurance Provisions will
be published at 7 CFR 457.162.

Following publication of the proposed
rule, the public was afforded 45 days to
submit written and verbal comments
and opinions. A total of 55 verbal and
138 written comments were received
from an insurance service organization,
reinsured companies, agents, nursery
associations, producers, insurance
company supervisors and loss adjusters,
and florists’ associations. The comments
received and FCIC’s responses are as
follows:

Comment: A producer asked whether
the changes in the proposed nursery
provisions are in effect or just proposed.

Response: The changes in the nursery
provisions will not become effective
until publication of the effective date of
this final rule in the Federal Register.

Comment: A crop insurance agent
asked whether insurable entities are the
same with the proposed policy as the
current policy.

Response: The insurable entities are
the same.

Comment: Two producers asked when
the policy would be available.

Response: Upon publication of the
final rule.

Comment: A crop insurance agent
asked whether all states will be covered
under the proposed policy.

Response: FCIC will offer nursery
insurance coverage in all states except
Alaska for the 1999 crop year.

Comment: A producer asked what is
a marketable plant.

Response: A marketable plant is a
plant that the insurance provider
determines may be offered for sale into
the wholesale market. FCIC has added a
definition of “marketable.”

Comment: An insurance service
organization, two insurance companies,
two nursery associations, a florist
organization, two crop insurance agents
and a producer expressed concerns with
the eligible plant list. The commenters
stated that the coverage provided by the
nursery policy depends on the accuracy
of the eligible plant list, which should
include, (1) plant genus, species, and
cultivar; (2) the plant’s maximum
insured value; (3) winter protection
required and the areas in which they
apply; and (4) plant unit designation.
Other commenters stated that all
nursery plants and cultivars that are
hardy in the zones in which they are
produced should be eligible for crop
insurance. A commenter stated that
producers will need a copy of the plant

listing in order to accurately submit
their plant inventory report.

Response: The eligible plant list
includes the genus, species, and often
cultivar of insurable plants, the
maximum insurable value for those
plants, the winter protection
requirements for container material in
the areas in which they apply, the
hardiness zone to which field grown
material is insurable, the designated
hardiness zone for each county, and
unit classification for each plant on the
list. The definition of “eligible plant
list” has been revised to include this
information. The eligible plant list will
be available to producers in each crop
insurance agent’s office. Each producer
can also receive computer software that
will assist them or agents in estimating
the insurable value of the nursery
inventory.

Comment: Two insurance companies
and two crop insurance agents
suggested the proposed crop provisions
do not appear to exclude plants for
retail sales. One commenter suggested
that these sections should be changed so
only wholesale producers of plant
materials and those plant materials
being grown for the wholesale market
are covered. A commenter stated the
proposed definition of “‘nursery’’ states
that a majority of the plant materials
must be sold in the wholesale market.
The commenter was concerned that
insurance was available for nursery
operations where more than 50 percent
of the plants may be sold retail. Another
commenter suggested there should be
clarification on the issue of insurability
of field grown production of trees and
vines grown for commercial use versus
grown for retail sales. The commenter
stated some nurseries growing for a
commercial use sell to retailers, and
there needs to be requirements to
separate the commercial from the retail
grower.

Response: FCIC’s intentions are to
insure wholesale producers of nursery
plant materials. In discussions with
producers prior to writing the proposed
rule, FCIC became aware that wholesale
producers of nursery plant material also
may have some retail sales. FCIC has
revised the definition of “‘nursery’’ to
require at least 50 percent of gross
revenues come from the wholesale sale
of plants.

Comment: One commenter suggested
changing the definition in section 1
“policy renewal date’ noting this is the
equivalent to the sales closing date.

Response: A sales closing date is the
date by which all sales must be
completed. For nursery, sales are
permitted until May 31. However, FCIC
wanted to have a fixed date by which

the crop year will begin each year for
continuing policies regardless of the
date of application. The date is the
policy renewal date.

Comment: A producer asked why the
optional unit proposal had different
classes for annuals and perennials.

Response: Prior to writing the
proposed rule, many producers
requested a division of units by type of
plant material. Types of plants listed as
eligible for optional units in section 2(c)
of the policy are based on the
classification system used by the
American Nursery and Landscape
Association’s Handbook on Nursery
Standards. Many producers recognize
this as an authoritative source.

Comment: An insurance company
asked whether container plants would
be a separate unit from field grown
nursery plants.

Response: FCIC has added the
definition for ““practice” and revised the
provisions of sections 2(a) and 6(c) to
clarify that containerized and field
grown nursery plant materials will be
separate basic units.

Comment: A producer asked whether
units would be available on irrigated
acres and non-irrigated acres.

Response: The nursery policy requires
all nurseries to be irrigated to be insured
unless otherwise specified in the
actuarial documents. Basic units will be
established only by container and field
grown growing practices. Optional units
will be available by plant types listed in
section 2 of the policy.

Comment: An insurance company
supervisor asked if the proposed
Optional Unit Endorsement guidelines
apply to catastrophic risk protection
(CAT) policies.

Response: FCIC has revised the policy
to incorporate the Optional Unit
Endorsement into section 2. Optional
units will now be available to producers
who elect either the limited or
additional level of coverage without the
need to purchase an endorsement.
Producers who elect CAT coverage are
not eligible for optional units.

Comment: An insurance company and
a producer association expressed
concern with the plant price schedule
compiled by FCIC. One commenter was
concerned that the plant price schedule
is not subject to public analysis and
comment. Another commenter stated
that producers must revalue inventory
for insurance purposes using prices set
by FCIC. The commenter stated that this
requirement negates the simplification
created by removal of the requirement
that the producer file a projected
inventory, and will cause an additional
burden should the producer’s inventory
change during the year.
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Response: The plant price schedule is
a listing of plant prices determined by
FCIC based on price information
available from the nursery industry.
FCIC determined that a fixed plant price
schedule was essential to the continued
offering of a nursery insurance program.
A number of public oversight agencies
found that FCIC was exposing the
nursery program to potential abuse and
litigation when it allowed individual
nurseries to set their own prices. The
plant price schedule will be available to
producers and insurance companies by
the contract change date in the same
manner used by FCIC to issue rates,
price elections, amounts of insurance
and other information used to establish
insurance coverage and determine crop
indemnities. It should not impose any
greater burden on producers to calculate
the value of their inventory since only
the price used is changed. Therefore, no
change has been made.

Comment: An insurance company
expressed a concern that plant size is
the sole determinant of price in the
plant price schedule, and that price
variations caused by quality are not
considered.

Response: The prices published in the
plant price schedule recognize the most
important and common pricing factor,
which is size, at a standard level of
quality. It would be impossible to
include the quality variables for each
plant type. If the quality of the plants
are deficient, the insurance company
can deny insurance on such plants.
Therefore, no change has been made.

Comment: Two crop insurance agents
and a producer asked whether the prices
on the eligible plant list will be on a
regional or national level. One
commenter had a concern that prices
will not be representative of regions.
Another commenter asked whether all
the cultivars will be listed.

Response: FCIC determined that
adequate price information was not
available on a regional basis. Therefore,
the decision was made to offer national
prices as a means of insuring the largest
number of plants in all areas. For many
plants, cultivars will be listed; however,
many cultivars will not be listed. In
cases where the plant is listed by genus
and species but a specific cultivar is not
listed, the price for the unlisted cultivar
will be the price shown for genus and
species of the plant.

Comment: A producer asked whether
the value of the plants will be adjusted
annually as plants mature.

Response: The prices contained in the
plant price schedule recognize different
sizes, which reflect different maturity
levels. It is the producer’s responsibility
to value the plant inventory during and

between crop years based on these
prices.

Comment: A crop insurance agent
asked when a producer may change
price elections, coverage elections, etc.

Response: The Basic Provisions
require all changes in price elections,
coverage levels, etc., be made by the
sales closing date.

Comment: A crop insurance agent
asked whether there is a reduction in
the wholesale price for field grown tree
plant material that is not harvested. The
commenter stated that the producers’
costs for digging, moving, burlapping,
and tying of the tree could be
substantial.

Response: FCIC is not considering a
reduction for unharvested field grown
plant material at this time. FCIC
recognizes that the cost for harvest can
be substantial, but it could not identify
a uniform percentage reduction that
would be fair to all producers. FCIC will
continue its research in this area and
may adjust prices when sufficient
information is available.

Comment: A producer association was
concerned that a nationwide plant price
schedule listing the maximum amount
payable for insured plants would be
inequitable. The commenter maintains
that the best and fairest method for
valuing insurable plants is to use the
wholesale market value of the nursery
inventory as stated in the producer’s
own catalogs. The commenter
recognized FCIC’s need to establish a
crop insurance program that minimizes
fraud potential. Nonetheless, the
commenter asserts that quality plants
command a higher market price and
better producers will be penalized with
the crop insurance program that subjects
them to a lower national average price.
The commenter was also concerned that
substandard producers will be rewarded
with a program that provides them with
a higher average value for their plants.

Response: FCIC recognizes that there
can be variation in the quality of plants
produced, growing practices employed,
and the prices received by producers for
their plant material. However, this
problem is no different from other crop
insurance programs where actual market
prices may be higher than FCIC’s
announced expected market prices.
Most oversight organizations considered
the pricing methodology employed in
the current nursery program a serious
risk for program abuse. FCIC has an
obligation to protect its programs. FCIC
has attempted to create an accurate and
fair price list, while meeting its mandate
to provide an actuarially sound nursery
crop insurance program. Therefore, no
change has been made.

Comment: A crop insurance agent
asked whether an insured could buy a
higher coverage level during the policy
year.

Response: The producer must elect
the coverage level for the crop year at
the time of application or by the policy
renewal date for subsequent crop years
and any change the coverage level made
after that date will not be effective until
the next crop year.

Comment: Two insurance companies
and a crop insurance agent stated that
provisions contained in section 4(b) of
the proposed rule would present
difficult data processing problems if
implemented. A commenter stated this
provision allows insureds with a policy
renewal date between March 31 and
June 30 to choose either the current or
the proposed nursery policy. The
commenter stated, for example: If
producer A has a renewal date of July
1 and on March 31 FCIC publishes
contract changes that increase
premiums and reduce indemnities,
producer A will be covered by that new
policy or not at all. Producer B has a
renewal date of June 30. Producer B may
pick either policy. The commenter
stated if FCIC changes the policy again
the following year, producer B will have
another opportunity to pick the policy
most disadvantageously to the company.
The commenter also stated that the
insurance company must maintain two
systems for different policies and must
track those different policies under two
different Standard Reinsurance
Agreements (SRA). Another commenter
stated that many facets of the policies
could become very confusing, such as
(1) which Special Provisions apply; (2)
which price listing is used; (3) which
rates will apply; (4) what loss
adjustment will be used; (5) which SRA
would this come under; and (6) for what
crop year.

Response: FCIC has revised specific
provisions in section 9 of the policy so
that the nursery policy can only be sold
through May 31 and all continuing
policies will have a common renewal
date. The current insurance periods
ends on September 30, 1998. Producers
will have the option to insure their
nursery crop under the existing Nursery
Crop Insurance Provisions (7 CFR
457.114) or the new Nursery Crop
Insurance Provisions (7 CFR 457.162)
for the 1999 crop year only. Regardless
of the option chosen, coverage will not
be effective before October 1, 1998. FCIC
has also revised section 4 to specify that
all policies will have the same contract
change date of June 30. After the 1999
crop year, all nursery crop policies
under 7 CFR 457.114 will be terminated
and producers will be required to apply
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for insurance under 7 CFR 457.162 to
maintain or obtain insurance coverage.

Comment: A crop insurance agent
asked what the difference is between the
12 month nursery plant inventory and
the Peak Inventory Endorsement.

Response: The Peak Inventory
Endorsement allows a producer to
increase coverage for specific months
where the value of the inventory may be
higher than for the rest of the insurance
period. Without this endorsement,
producers would have to carry higher
coverage throughout the insurance
period, with unnecessary premium
paid, or risk having uncovered losses.
The Peak Inventory Endorsement is
designed to help producers lower the
premium cost by isolating peak amounts
of inventory value and charging
premium only for the period the peak
insurance coverage is in effect.

Comment: A producer and a crop
insurance agent asked whether plant
materials not on the plant price
schedule would be insurable by written
agreement.

Response: Although FCIC is greatly
expanding the number of insurable
plants by including field grown nursery
plants under these provisions, some
plants may not be listed. To the extent
that FCIC can determine the proper cold
weather storage requirements for the
container grown plant material, the cold
hardiness zones for field grown
material, and a scheduled price for each
plant according to size and growing
practice. Insurance by written
agreement may be available. Plants
insured by written agreement will be
included on the eligible plant list in
subsequent crop years.

Comment: A crop insurance agent
stated that an inventory list of plants
was necessary to adjust a loss.

Response: When loss adjustment
occurs, loss adjusters must determine
the value of the inventory just prior to
and after the loss. This is done by a
visual examination of the plants. FCIC
determined that an examination of the
existing plants on hand was more
accurate than a plant inventory list
since the inventory changes so
frequently. If concerned, the policy
permits insurance providers to require
an inventory list of plants. However,
since most losses tend to occur
infrequently and as a result of
catastrophic events, FCIC determined
that requiring all producers to annually
report plant inventory lists was too
burdensome. Therefore, no change has
been made.

Comment: A producer asked whether
the dollar value of an inventory can be
a lower dollar value than the national
price.

Response: The nursery policy permits
producers to select less than 100 percent
of the price listed in the plant price
schedule. Producers must make this
election at the time of application or by
the policy renewal date for all plants
covered under the policy but cannot
select different price percentages on
individual plants or types of plants.

Comment: A producer asked why 100
percent of all the plants must be
insured.

Response: FCIC has always required
that all acreage of a crop in the county
be insured under a policy. Nursery is no
different. The nursery policy requires
that all insurable plants listed on the
eligible plant list in which the producer
has a share in the county be insured.

Comment: A loss adjuster asked
whether the plant inventory value
report can be revised upward during the
year.

Response: Section 6 of the Nursery
Crop Insurance Provisions states the
Plant Inventory Value Report may be
revised until May 31st to reflect an
increase in inventory value. Section 6
also states that insurance will attach on
any proposed increase in inventory
value 30 days after a written request is
received unless the insurer rejects the
proposed increase in your plant
inventory value in writing.

Comment: An insurance company and
a producer association stated that
section 6(b) is not clear and asked if the
policy is continuous.

Response: FCIC has revised section 9
of the policy to provide a date certain
for the beginning and end of the
insurance period to make it clear that
this is a continuous policy. Language
was also added to section 6 to make it
clear that the plant inventory value
report for continuing policies must be
submitted by September 1 if the
producer wants to change any inventory
values.

Comment: An insurance company
questioned whether section 6(c)
excludes new nurseries that may not
have sales records from previous years
and what are the consequences of not
having any sales records.

Response: Records of sales and
purchases are not required as a
condition of insurance except for
producers insured under the
catastrophic level of coverage. Since
producers insured under the
catastrophic level of coverage are
limited to an amount of coverage based
on previous year’s sales, they may be
required to submit such records. For
producers covered by limited or
additional levels of coverage, it is
within the discretion of the insurance
provider whether such records are

necessary. This provision was intended
to allow insurance providers to obtain
additional information from high risk
producers and will not exclude new
producers from obtaining insurance.

Comment: An insurance company had
a concern that the definitions of field
market value A and B refer to the value
“in the unit” before and after
occurrence of a loss. The commenter
stated that it would be helpful to state
somewhere in section 6 that the value
must be reported by unit. The
commenter stated that the last sentence
in section 6(d), which says errors in
reporting may be corrected by us at loss
adjustment time, may not be clear to the
policyholder.

Response: Section 6(c) requires the
producer to report the inventory value
for each practice, which is the basic
unit. Requiring an inventory report for
each optional unit would place an
undue burden on producers to
accurately project inventory in multiple
categories of plants over the insurance
period. The difficulty of this task would
likely result in numerous revisions of
unit values or frequent instances of
misreported unit values. Therefore, no
change has been made.

Comment: An insurance company and
a producer association suggested that a
clarification may be needed in section
6(f). The commenter feels that this
provision would allow shifting of plants
between plant groups at loss time since
some plants fall into more than one
group.

Response: Since plants will be
assigned to plant groups on the eligible
plant list, there will be no opportunity
for producers to reassign plants to a
different plant group.

Comment: An insurance company and
a producer association suggested FCIC
consistently apply waiting periods. The
proposed rule contains a 30-day waiting
period for a Peak Inventory
Endorsement, but only a 14-day waiting
period for an inventory increase. The
commenter stated it would be less
confusing if the waiting period for a
Peak Inventory Endorsement and for an
inventory increase would be the same.
The commenter stated the waiting
period should be 14 days.

Response: FCIC has revised section 6
to require a 30 day waiting period for an
inventory increase to be consistent with
the waiting period for the Peak
Inventory Endorsement.

Comment: An insurance company
recommended changing section 6(h) to
read ‘“You must insure the full value in
accordance with section 6(e) of your
insurable plant inventory.”

Response: FCIC has amended
redesignated section 6(g) accordingly.
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Comment: An insurance company and
a producer association stated the
proposed policy confuses and
complicates the relationship between
premiums and indemnities and thereby
creates unnecessary work and invites
abuse. One commenter stated: (1)
Premiums are determined based on the
plant inventory value report the
producer prepares and the values
should be reported by unit, not growing
location; and (2) indemnities are
determined by plant price schedule
which lists the maximum amount
payable for insurable plants. If
inventory is valued according to the
plant price schedule, producers need
not separately value inventory. The
commenter stated all they need do is list
inventory and the insurers will calculate
the premium from the plant price
schedule. Moreover, while it is pointless
for producers to value inventory above
the maximum amount payable for the
loss of that inventory, as determined by
the plant price schedule, it may be
profitable to overvalue inventory up to
the price established by the plant price
schedule. For example, if the plant price
schedule establishes a price of $10 for
a particular plant, a producer might
value such a plant at up to $10 when,
if fact, its true value is only $5. The
commenters also asked how devalued
(damaged) plants would be handled; a
detailed plant inventory listing is not
required but is the basis for determining
the inventory value report. The
commenter stated that a detailed plant
listing must be a requirement, not an
option. It is imperative that FCIC make
available computer software that
includes the plant price schedule and
includes the appropriate reports
required to determine the amount of
insurance for the nursery by optional
unit if applicable.

Response: According to the terms of
the policy, inventory values are reported
on the plant inventory value report by
basic unit and the location of the plants
in each unit must also be reported. The
nursery plant prices on the plant price
schedule will generally be close to the
average price. FCIC recognizes that there
will be instances where prices for a
particular nursery may differ from the
average price. However, during the
establishment of the plant price
schedule, FCIC did not encounter a high
number of instances in which the
producer’s prices were materially lower
for a large portion of the inventory.
Therefore, FCIC does not perceive
significant risk in producers being able
to over value their inventory. FCIC
designed the nursery insurance product
to function efficiently using a minimum

amount of paper for both the insurance
delivery system and the insured, while
protecting program integrity. Further,
insurance providers who are concerned
may require detailed plant listings. FCIC
will have computer software that will
assist producers and crop insurance
agents in the valuation of the insurable
plant inventory.

Comment: An insurance company
noted that under the current policy the
producer provides the insurance
company with a listing of plants that
will be grown during the insurance
period. Based on that list, the company
has the opportunity to determine if the
cold protection equipment or facilities
can adequately meet the cold protection
requirements. The proposed policy does
not require the producer to provide a
detailed plant list. The commenter
stated that the inspector may not know
that the required cold protection is
unavailable until a notice of loss is filed
by the insured. The commenter also
stated that the current inspection form
provides a place to list the insurable
plants, but if the loss adjuster does not
know what plants are insurable, he or
she will not be able to make that
determination.

Response: A major objection to the
current policy, voiced repeatedly by
producers, was the amount of
paperwork involved to establish
coverage. It was FCIC’s goal to provide
an insurance product that would meet
the needs of producers and the
insurance companies while remaining
actuarially sound. FCIC believes that
detailed inventory reports present a
significant barrier to program
participation. When the application is
first received, the nursery will be
inspected. The inspector will be able to
see the plants and the cold protection
measures to determine if they meet the
policy requirements. Thereafter, the
nursery will be inspected after a loss.
The loss adjuster will again inspect the
plants and the cold protection measures
to ensure compliance with the policy
requirements. A detailed list of plants is
not necessary to protect the program’s
integrity. Therefore, no change has been
made.

Comment: A producer association
asked what effect a revised plant
inventory value report that decreases
the amount of insurance would have on
the crop year deductible.

Response: Permitting producers to
revise inventory values downward on a
regular basis is likely to create an
excessive and unnecessary
administrative burden. Therefore, FCIC
has revised section 6(f) of the policy to
specify that revisions in inventory value
are only for increasing reported values.

The availability of the occurrence
deductible makes downward revisions
to obtain a lower coverage unnecessary.

Comment: A crop insurance agent
asked whether the proposed policy will
have different premium rates based on
classes of insured plants.

Response: At the present time, FCIC
does not plan to offer insurance at
different premium rates based on plant
types. Premium rates may be adjusted in
the future as actual experience is
reviewed. However, FCIC anticipates
different premium rates for the
container grown and field grown
nursery practices.

Comment: A crop insurance agent
asked whether there will be an
additional rate for optional units.

Response: For an additional premium,
section 2 of the policy allows basic units
to be divided into optional units by
producers who elect limited or
additional coverage.

Comment: An insurance company
expressed concern about rating for the
proposed policy. The commenter asked
if the premium cost will change from
1998 to 1999 for the same inventory.

Response: This policy is substantially
different in many respects from the
current policy. FCIC is developing rates
specific to the provisions of the new
nursery policy. FCIC anticipates
changes in rating structures across the
country. In some regions, rates are likely
to be higher and other regions’ rates may
be lower. For the 1999 crop year,
producers with coverage under the
existing nursery policy will be charged
rates for the coverage under that policy.

Comment: Insurance companies
recommended adding in section 7 “‘any
amount due us will be deducted from
any loss payment.”

Response: FCIC has amended the
provisions in section 7(c) to allow the
deduction of any amount due under a
FCIC reinsured crop insurance policy to
be set off against any indemnity which
may be due.

Comment: Insurance companies and a
producer association had concerns with
sections 7(b)(2) and (3). The
commenters recommended: (1) The time
frames as proposed for paying the
premium in full be removed and
substituted with 6 months; and (2) the
insured have at least 30 days to pay the
premium before interest begins. With
respect to the requirement that 40
percent of the premium is due on the
date the insurance inventory is
accepted, the commenter questions
what was the consequence if the
amounts are miscalculated and an
amount less than 40 percent of the
premium is paid. The commenter asked
whether coverage would be postponed
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until the 40 percent is paid. The
commenter also asked the consequences
if damage occurs in the interim and
would the amount of insurance be
prorated to the amount of a premium
paid or would coverage be denied. A
commenter questioned, if a revised
plant inventory value report is
submitted that increases the premium,
whether the 40 percent must be paid
with the report or is this additional
amount billed. The commenter stated it
would seem simpler to issue a billing
after the amount of insurance is
established and require the full amount
to be paid within 30 to 60 days.

Response: Based on the comments,
FCIC finds no substantial benefit in its
original proposal to collect premiums in
installments. Therefore, FCIC has
determined that it is in the best interest
of the nursery program to establish one
premium billing date. Sections 7(b) and
(c) have been revised to use the
premium provisions in the Basic
Provisions regarding premium billing
dates and the offset of amounts owed
from indemnity payments. The billing
date should be sufficiently late in the
crop year so that all premium
adjustments for the purchase of Peak
Inventory Endorsements should have
been made.

Comment: An insurance company
asked whether FCIC will have a separate
document for the producer to sign,
certifying that the producer fully
understands that only insurable plants
are covered. The commenter stated they
would prefer that producers be required
to submit a list of their plants to their
agent.

Response: Many crops have types or
practices that are uninsurable and
certification is not required. Since the
policy is clear that only those plants
listed on the eligible plant list are
insurable and such list is available to
producers, certification is not required
for nursery. As stated above, FCIC found
the requirement that all producers
annually submit plant lists to be too
burdensome and that amount of
insurance, losses and indemnities could
be determined without requiring
detailed inventory reports in advance of
a loss. Therefore, no change has been
made.

Comment: An insurance company, a
crop insurance agent and two producers
asked whether the policy covered
nursery plants after they are dug, balled
and burlapped until the time they are
sold. One commenter suggested
clarification on field grown production
for situations where plants are removed
from the ground and damage occurs
while in storage.

Response: Section 9 is revised to
specify that balled and burlapped plant
material is insurable until it is removed
from the nursery because FCIC
considers the balling and burlapping of
field grown plant material a standard
practice for field grown nursery
material. It is appropriate to continue
insurance coverage after the nursery
material was balled. FCIC will specify
management practices needed to care
for balled and burlapped plant material
in the Special Provisions (For example:
FCIC may require shade and irrigation
for balled and burlapped plant material
in some circumstances). Insurance
coverage will end when the plant
material is removed from the nursery or
at 11:59 p.m. on September 30 of the
crop year.

Comment: A crop insurance agent
asked whether Christmas trees are
covered under the policy. The
commenter stated that it seems they
would be covered if the tree is listed in
the eligible plant list and there were an
established price. The commenter also
asked whether insurance would end
once the trees are cut and sold as a
wholesale crop.

Response: FCIC did not intend to
insure Christmas trees. Specific
language was added to section 8
clarifying this exclusion. FCIC will
consider insuring Christmas trees under
a separate policy.

Comment: A crop insurance agent
asked whether the proposed rule will
cover seedbed and transplant beds.

Response: To be insurable, plants are
required to be produced in standard
nursery containers or field grown and
must be a size specified in the eligible
plant list. It is unlikely that seedbed or
transplant beds would meet these
criteria. If they did, and all other
requirements for insurability are met,
they may be insured.

Comment: An insurance service
organization, a crop insurance agent,
and two producer associations
expressed concern that the proposed
policy does not cover trays, cellpacks,
and plant containers less than 3 inches
in size, which form a significant part of
the industry.

Response: In conducting research
regarding insurability of small
containers (less than 3 inches), FCIC
determined that these containers
presented a unique set of risks that
would require special underwriting
considerations. FCIC does not have
sufficient information to offer such
coverage. Further, FCIC has been
informed that plants in containers less
than 3 inches are generally produced in
greenhouses, where private insurance is

available. Therefore, no change has been
made.

Comment: An insurance service
organization had a concern that the
proposed policy states that plants must
be grown under an irrigated practice
unless otherwise provided on the
actuarial table or by written agreement.
The commenter asked how the written
agreement would be completed.

Response: The nursery policy requires
that the insured crop be irrigated. The
policy also contains a provision that
allows FCIC to waive the irrigation
requirement for field grown nursery
plant material if appropriate. FCIC will
list any waiver of the irrigation
requirement in the Special Provisions.
FCIC has included the procedures for
approval of written agreements.

Comment: Two producer associations
had concerns with the provisions of
section 8 that state: (1) “The insured
nursery plants are those determined by
us to be acceptable’; and (2) “the
insured nursery plants are those that are
grown in an appropriate medium.” The
commenters requested clarification of
‘“‘acceptable” and “‘appropriate.”

Response: This provision of the policy
is designed to protect insurance
providers from accepting or being forced
to accept plant materials that are
damaged or are growing in a soil
medium, particularly when
containerized, that is inappropriate for
the healthy growth of nursery plants.
Generally available horticulture
reference materials can be used to
determine appropriate growing media.
Such references would include factors
such as soil composition, soil pH,
drainage requirements for the particular
plant material, etc. It is impossible to
cover the range of possibilities in the
insurance contract and, therefore, it will
be within the loss adjusters’ authority to
determine the acceptability of the plants
and the appropriateness of the growing
medium in the event of loss.

Comment: An insurance company
suggested adding to section 8(c) ““while
the plant is located in the nursery” at
the end of the sentence.

Response: FCIC has revised the
provision accordingly.

Comment: An insurance company
questioned whether it is required to
inspect the nursery for new applicants.
The commenter stated it appears there
are four required inspections, each
involving a great deal of work, before
coverage can be accepted: application,
plant inventory value report, inspection,
and payment of 40 percent of the
premium.

Response: The policy requires an
inspection to determine the
acceptability of the nursery plant
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materials and an inspection for
determining the amount of any loss
claimed by the policyholder. No other
inspections are implied or required by
the nursery policy. FCIC has removed
the 40 percent premium requirement
and there is no more work required for
a plant inventory value report than there
would be for an acreage report.
Therefore, no other changes have been
made.

Comment: A producer asked when a
plant is considered an insurable plant
(i.e., seedlings).

Response: Plants growing in
containers that are at least 3 inches
across which are at least the minimum
insurable size as specified in the eligible
plant list, for which a price can be
determined from the plant price
schedule or approved written
agreement, and are not rejected as
unacceptable are insurable.

Comment: Two insurance companies,
an insurance agent, and two producers
asked about the policy renewal date.

Response: Based on the numerous
complaints regarding the complexities
associated with administrative and
operating procedures, FCIC has
determined that it is in the best interest
of the insurance delivery system to
create a common renewal date for all
policies. FCIC has revised section 9 of
the policy to provide a renewal date of
October 1. Although, producers will be
permitted to purchase an initial nursery
policy after October 1, the policy will
annually renew on October 1.

Comment: A producer association
asked if a producer who currently does
not have nursery coverage may buy a
policy before October 1, 1998, for the
1999 crop year.

Response: Once the final rule is
published and FCIC files the policy,
rates, and other information, sales may
begin. For the 1999 crop year only,
producers can elect to obtain coverage
under either the existing nursery policy
or this new nursery policy. However,
although either policy may be
purchased prior to October 1, coverage
will not begin prior to October 1. With
respect to the new nursery policy, to be
insured as of October 1 of any crop year,
producers must submit an application at
least 30 days prior to that date.

Comment: An insurance company
guestioned the elimination of the sales
closing date. The commenter stated it
could cause an insured to wait until the
producer could make a prediction as to
the risk. For example, a producer in
Florida might purchase a nursery policy
in June or July, when there is a forecast
for a high number of hurricanes or the
insured may use the forecasts to
increase their level of coverage.

Response: FCIC has revised section 9
of the policy to state that no policy may
be purchased after May 31 to eliminate
the ability to purchase a policy for only
those periods where a loss is more
likely. Further, the final rule states that
coverage will begin 30 days after the
application is received by the crop
insurance agent. Therefore, no change
has been made.

Comment: An insurance company
stated that the movement to property
and casualty philosophy of “‘no sales
closing date’ causes administrative
issues that do not apply to other Federal
crop insurance programs. The
commenter stated it appears that
developmental and assigned risk fund
selections, premium due dates,
premium billing cycles, renewal dates,
issuing provisions and inventory
deadlines could potentially occur each
day of the year under the proposal,
which increases the burden on the
processing companies. The commenter
stated if the ““‘no sales closing date”
concept is retained, a prorated premium
for the first year insured up to some
renewal date that is common to all
policies would alleviate this problem.

Response: FCIC has revised section 9
of the final rule to state the policy will
be offered for sale until May 31st for the
year of application. After the year of
application, if the policyholder has not
canceled or terminated, the policy will
have a common renewal date of October
1 with no 30 day waiting period. The
premium will be prorated for the year of
application to reflect the risks from any
reduction in the coverage period until
September 30.

Comment: An insurance company
expressed a concern regarding the
determination of the reinsurance year,
especially for applications accepted
after one reinsurance year ends and
another begins.

Response: FCIC has revised section 9
of the policy to require all initial
policies be purchased by May 31. This
will ensure that all sales will occur in
the same reinsurance year.

Comment: A producer asked whether
the proposed nursery policy will allow
a producer to cancel in mid-year.

Response: A producer is not
permitted to cancel a policy for the crop
year once the application is submitted
unless the producer sells or otherwise
divests himself or herself of his or her
share of the nursery. The producer may
cancel the policy at any time effective
for the next crop year.

Comment: A producer asked when
insurance ends on bare root stock.

Response: Section 9 has been
modified to specify that insurance ends
for bare root nursery stock with the

removal of the nursery stock from the
field.

Comment: A crop insurance agent
asked whether the proposed policy will
be on a 12-month basis from the date of
sale.

Response: FCIC has revised section 9
of the policy to permit sales throughout
the crop year until May 31. The
insurance period will end on September
30 of each crop year, regardless of when
the policy is purchased. The premium
will be prorated for the period of risk.

Comment: A crop insurance agent and
a producer asked whether the proposed
policy is a continuous policy from year
to year.

Response: The nursery policy is
continuous from year to year provided
that the premium is paid in full.

Comment: A crop insurance agent
asked if the proposed nursery policy is
released after July 1, 1998, whether a
carryover insured can buy insurance for
protection under the new policy
between July 1 and September 30. The
commenter also asked how this might
affect a current 1998 policy.

Response: Once the final rule is
published and FCIC files the policy,
rates, and other information, sales may
begin. However, no coverage will begin
before October 1, 1998. For the 1999
crop year only, producers will have the
option to be covered under their
existing policy or the new nursery
policy. Thereafter, only the new policy
will be available.

Comment: A producer asked whether
it is possible to change the effective date
of the policy. The commenter stated this
would require insurers to short rate the
nursery policy.

Response: The effective date of the
policy will not be changed since it
corresponds with the effective date of
the current nursery policy. FCIC has
revised the new nursery policy to
specify a single policy renewal date and
a limited sales period. FCIC will prorate
the premium for partial year insurance
periods.

Comment: An insurance company
asked if a policy is canceled or
terminated, how soon could the policy
be reinstated (since there are no sales
closing dates in the proposed
provisions).

Response: Once a policy is
terminated, it cannot be reinstated
unless allowed under 7 CFR part 400,
subpart U. Under section 9 of the policy
as revised, producers can make new
application for a policy until May 31.

Comment: An insurance company
questioned whether the price list, rate
changes, etc., take effect based on the
date the application is signed or the date
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coverage begins (30 days later or when
the insurance inventory is accepted).

Response: For the 1999 crop year
only, the plant price schedule, rate
changes, etc., take effect upon
publication by FCIC of such information
for the existing policy and the new
policy. Thereafter, such policy terms
will take effect on the date insurance
attaches. The terms of the policy will be
fixed for the subsequent crop years by
the contract change date.

Comment: A producer association
asked whether the proposed changes
provide payment for removal of the
damaged plant materials.

Response: The Federal Crop Insurance
Act only authorizes payment for damage
to insured plant material. There is no
authority to provide coverage for
removal of damaged plant material.

Comment: A producer asked whether
the proposed policy provides coverage
only against the ““death’ of the plants or
whether the policy also covered damage
that leaves plants unmarketable.

Response: Damage from an insured
cause of loss that renders a plant
unmarketable during the insurance
period or substantially delays the
producers’ ability to sell the plant
would be covered. Losses will be
determined using FCIC approved loss
adjustment procedures.

Comment: A producer asked what
happens if the plants do not grow to
their expected size due to drought.

Response: The nursery policy does
not guarantee the plant will reach a
producer’s expectation. FCIC added a
provision in section 10 that specifically
excludes coverage for failure of the
plant to reach an anticipated size due to
drought. FCIC considered such coverage
but could not accurately determine an
amount of loss for failure of a plant to
reach an anticipated size. Drought is a
covered cause of loss if the plant is
destroyed or damaged to the extent that
it is unmarketable during the insurance
period.

Comment: A producer asked what the
irrigation requirements are for nursery
producers.

Response: Section 8 of the nursery
policy states that adequate irrigation
equipment and water to irrigate all
insurable nursery plants must be
available at the time coverage begins
and throughout the insurance period,
unless otherwise provided by the
actuarial documents or by written
agreement. These determinations will be
made during inspections conducted
prior to the acceptance of insurance by
the insurance provider and at the time
of loss. It is not possible to provide more
detailed requirements because these
will vary based on the type of nursery

operation and its location. The
definition of “irrigated practice” has
been revised to require sufficient water
to sustain the normal growth of the
plant and provide cold protection for
applicable plants as described in the
eligible plant list published by FCIC.

Comment: A producer asked whether
drought will be covered as a cause of
loss for field grown plants that are not
irrigated because most producers in
their region do not irrigate field grown
nursery plants.

Response: The policy will only cover
drought for non-irrigated plants as an
insurable cause of loss if the irrigation
requirement is waived by the actuarial
documents or by written agreement.

Comment: A crop insurance agent
asked whether earthquake is an
insurable cause of loss.

Response: Section 10 lists earthquake
as an insured peril.

Comment: A crop insurance agent
asked whether excessive rain would be
considered a cause of loss if the
moisture causes a disease on the plant.

Response: Excessive rain and its
consequences are considered an
insurable cause of loss. However,
disease for which control measures exist
is specifically excluded as a cause of
loss in section 10.

Comment: A crop insurance agent
questioned section 10(b)(4) and
recommends changing this section to
read ‘“‘cold” instead of frost and freeze,
because plant materials can be damaged
at less than freezing temperatures.

Response: FCIC has amended the
provision accordingly.

Comment: A crop insurance agent, a
producer association, and an insurance
company stated a need to identify
criteria and procedures for payments of
disease or insect claims.

Response: Within the loss adjustment
procedures, loss adjusters will be given
specific instructions for documenting
claims for these causes of loss.
Therefore, no change has been made.

Comment: A producer asked whether
the policy covered damage that becomes
apparent over time. For example, the
commenter questioned, if plants are
damaged by flood and damage does not
become apparent for a year, whether the
producer could make a claim for
indemnity.

Response: The policy provides
protection against causes of loss that
occur within the insurance period and
that damage insured plants. The insured
may make a claim for damage that
occurred during the time the policy was
in effect even if the insurance period
has expired as long as a claim for
indemnity is filed within 60 days after
the insurance period has ended.

Comment: A producer questioned
whether the policy would cover the cost
of replacement plants if those plants to
be shipped in March and April were
underwater for 7 to 10 days in
November and December and the
producer decided to buy replacement
plants for shipment in March and April
due to concerns about the viability of
the plants in inventory.

Response: The nursery policy covers
damage to the insured nursery stock
from insured causes of loss. If the
flooded plants were damaged to the
extent that they were unmarketable
during the crop year, indemnities would
be paid in accordance with loss
provisions of this policy. There is no
coverage provided for costs associated
with replacing stock.

Comment: An insurance company
recommended that section 10(b)(4)(i) be
changed to indicate that proof of the
repair or replacement of cold protection
equipment or facilities was not possible
and would not be required for the first
72 hours after failure of the equipment
or facilities.

Response: FCIC believes this section
is stated clearly. Therefore, no change
has been made.

Comment: Two producers had
concerns that the penalties for over and
under reporting the value of the plant
inventory are extremely severe. One
commenter stated that the penalty for
over reporting in particular is
inconsistent with other insurance
products. Another commenter stated the
current policy establishes the amount of
deductible on a percentage basis, based
on the value of the inventory at the time
of loss, and the proposed rule would fix
the deductible as a percentage of the
inventory value reported at the
beginning of the policy year.

Response: There is no penalty for
under or over-reporting inventory value.
Producers are unlikely to over-report
their inventory since it would increase
their premium and decrease the
likelihood that they will receive an
indemnity since their crop year
deductible will be higher. However,
there is an incentive for producers to
under-report their inventory value to
reduce the amount of premiums owed.
The claims provisions adjust the
amount of indemnity by the
proportional amount of the under-
reported value to be commensurate with
the amount of liability for which the
producer paid. Therefore, no change has
been made.

Comment: A crop insurance agent
asked whether the deductible will be
prorated when the value of inventory
reported by a producer is less than the
value found at the time of a loss.
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Response: The policy requires the
producer to report the full value of the
nursery plant inventory or a reduced
indemnity will be received in the event
of a loss. As stated above, section 12
provides for indemnity payments in
proportion to the amount of insurance
purchased when the insured reports less
than the full value of the insurable
nursery inventory. For example, a
producer who declares inventory worth
sixty dollars when it is worth one
hundred dollars will be paid 60 cents
for each dollar that otherwise would
have been paid as an indemnity under
the terms of the policy. FCIC believes
the under reporting provision of this
policy is fairer to the producer than the
provisions of the current policy for this
situation since the policy provides
producers with the insurance coverage
for which a premium was paid.

Comment: A crop insurance agent
asked whether units have an occurrence
deductible or are all occurrence
deductibles summed to meet the crop
year deductible. The commenter also
asked whether there would be any more
occurrence deductibles for the crop year
if the crop year’s deductible is met.

Response: If the occurrence
deductible is met, an indemnity will be
paid on each affected unit. All losses
reported in a timely manner will be
accumulated to meet the crop year
deductible. After the crop year
deductible is reached, producers no
longer face a deductible for subsequent
losses. However, it should be noted that
the insurance limits are reduced with
each loss. For example, if a producer
has an amount of insurance of one
hundred dollars and is paid a $30 loss,
the remaining amount of insurance on
that policy is $70. Should the producer
restock lost plant material without
reporting the increase to the insurer as
prescribed in section 6, a subsequent
indemnity would be calculated using
the under report factor.

Comment: Two crop insurance agents
had concerns that the proposed rule
contains changes that greatly diminish
the value of the nursery crop insurance
program for producers who purchase
the CAT level of coverage. The
“monthly loss deductible” contained in
the current program has been eliminated
from the proposed rule. The commenter
stated the replacement “‘occurrence
deductible” has been added as a part of
the Optional Unit Endorsement but it is
not applicable for CAT policies. The
commenter also stated the “‘crop year
deductible,” which is applicable to CAT
policies, penalizes producers if their
inventory varies either upward or
downward from the “accepted plant
inventory value report.” An agent had a

concern that the plant inventory values
of many nurseries will vary 10-40
percent between the highest and lowest
monthly inventories during the year.
The commenter stated that the current
nursery crop provisions allow the
producer to establish maximum liability
based on the highest monthly inventory
value, but establish the monthly loss
deductible based on the inventory on
hand at time of loss. The commenter
stated the proposed rule requires the
grower to furnish a single plant
inventory value that sets the amount of
insurance liability and also the crop
year deductible. The agent also stated
the crop year deductible will increase if
the plant inventory value, at the time of
loss, is greater than the accepted plant
inventory value, but will not decrease if
the plant inventory value, at the time of
loss, is less than the accepted plant
inventory value. The indemnity will be
further reduced by a coinsurance factor
if the plant inventory value, at the time
of loss, is greater than the “accepted
plant inventory value report.” The
commenter stated that these deductible
changes in the proposed rule will result
in producers not being indemnified for
losses in excess of 50 percent damages
if their plant inventory value, at the
time of loss, varies either upward or
downward from the accepted plant
inventory value. An agent stated that
heavy sales in the spring and fall can
result in 20-25 percent of the annual
sales occurring in one month. While
these plants are restocked, they may not
be restocked on the same day they are
sold, resulting in significant plant
inventory variations. The commenter
stated the nursery crop insurance
program is the only crop insurance
program that requires producers to
project plant inventory values for the
next 12 months and then penalizes the
producer (insured under a CAT policy
without an occurrence deductible) if the
plant inventory value varies from that
single projected plant inventory value.
The inventory reporting requirements in
the proposed rule require the grower to
report one inventory amount even
though the grower knows the inventory
varies throughout the year. The
commenter also stated that those who
purchase CAT level policies are, in
instances where they have over reported
their inventory, incapable of recouping
50 percent of their inventory at 55
percent of its price, as mandated by the
Federal Crop Insurance Reform Act of
1994. The commenter suggests using the
deductible language being proposed in
the Optional Unit Endorsement. That
would allow all policyholders to have
benefit of a deductible.

Response: FCIC considered the large
number of comments received regarding
its proposal to allow an occurrence
deductible only to insureds who
purchase an Optional Unit
Endorsement. However, the Act does
not allow optional units under CAT
policies. CAT is only intended to
provide a basic level of coverage and
admittedly the coverage available is not
as good as that available under limited
or additional coverage policies. Since
limited and additional coverage policies
charge a premium, it is only equitable
that the coverage provided be better. It
is up to the producer to determine
which coverage best meets his or her
risk management needs.

Comment: An insurance company
asked whether all units must be
adjusted before paying a loss, or only
the units in a loss situation.

Response: An inventory of the nursery
plant material in the basic unit is
required at the time of loss to determine
the deductible and to determine if the
basic unit values have been correctly
reported. While this is a departure from
other crops FCIC insures with optional
units, it is not different from the current
policy. The current policy requires the
same determination to establish the
monthly deductible and compliance
with the reporting requirements of the
current policy.

Comment: An insurance company
asked about the need for the proposed
policy provision that requires losses to
be 1 percent or $250 once the crop year
deductible has been met.

Response: FCIC has deleted this
provision.

Comment: An insurance company and
a crop insurance agent questioned
section 12(e) which states, “‘that the
value of any insured plant inventory
will be determined on the basis of our
appraisals.” The commenter stated that
section 6(d) and (e) states the value of
the insured plant inventory is based on
the plant price schedule. One
commenter suggested that, because of
the lack of a mutually agreeable method
of determining salvage values and
rehabilitation periods, a default
percentage of loss should be
incorporated into the policy.

Response: FCIC has deleted section
12(e) from the proposed rule.

Comment: Two insurance companies
recommended an example of a loss
calculation be included in the
provisions.

Response: FCIC has included
examples of loss calculations in section
15.

Comment: An insurance company and
a producer had concerns with section
14(b)(1) and (3). The commenters stated
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section 14(b)(1) indicates no written
agreements for nursery will be
continuous, but would have to be
requested again each subsequent year if
the situation still exists. The commenter
stated section 14(b)(3) refers to written
agreements ‘“‘submitted after the
application for insurance or the policy
renewal date * * *.”” should be changed
to read “‘a written agreement submitted
after the application the initial year, or
after the policy renewal date in
subsequent years * * *.”

Response: The written agreements are,
by design, temporary and intended to
address unusual circumstances. If the
condition for which a written agreement
is issued exists each crop year, the
policy or Special Provisions should be
amended to reflect this condition.
Therefore, no change has been made.

Comment: An insurance company
recommended changing the definition
of a peak amount of insurance from
“* * * glected under the crop
provisions * * *”toread “* * *
elected for the crop and county. * * *”

Response: Such a change may mislead
producers into thinking that they may
select different coverage levels under
the Peak Inventory Endorsement than
the Crop Provisions. Therefore, no
change has been made.

Comment: An insurance company
asked whether the rate charged for the
Peak Inventory Endorsement will be the
same as the annual rate, prorated for the
increase.

Response: The rate for the peak
inventory endorsement will be the same
as the annual rate adjusted for seasonal
changes in risk. These adjustments will
be contained in the actuarial
documents.

Comment: An insurance company
asked if the peak inventory value report
must be submitted “on our form.” The
commenter asked whether this will be
the same as the regular plant inventory
value report, or whether a separate form
necessary.

Response: The peak inventory value
report is a separate form.

Comment: A producer group asked
whether more than one Peak Inventory
Endorsement could be purchased during
the course of the insurance period.

Response: Section 2(b) of the Peak
Inventory Endorsement allows the
purchase of up to two Peak Inventory
Endorsements during the crop year
unless the producer has suffered an
indemnified loss and restocked the
nursery. In such case, the producer
could purchase an endorsement each
time the nursery is restocked after a loss
in addition to the two other Peak
Inventory Endorsements authorized.

Comment: An insurance company and
a producer association asked if the
occurrence deductible in the Optional
Unit Endorsement is on an optional unit
basis and stated the occurrence
deductible is confusing particularly
when the amount of insurance is greater
than field market value A. The
commenter stated it appeared that the
deductible has decreased due to the
endorsement. The commenter asked
whether the crop year deductible, as
well as the occurrence deductible, must
be satisfied prior to any indemnity
payment.

Response: The occurrence deductible
applies on a unit basis, optional or basic
as appropriate. FCIC acknowledges that
the occurrence deductible adds a certain
amount of complexity and, therefore,
has included a more detailed example.
The occurrence deductible must be
satisfied before any indemnity is paid
on a unit.

Comment: Insurance companies and a
producer association observed that there
are 13 optional units based on plant
types and asked when the producer
must select the plant type for their
inventory. One commenter asked
whether the eligible plant list
establishes the plant type.

Response: The eligible plant list will
contain all plants eligible for insurance.
Each plant will be assigned a plant type,
which will be its optional unit
designation. Even though a plant may be
classified in more than one type, FCIC
will assign each plant a single type for
insurance purposes.

Comment: An insurance company
asked whether the “premium rate for
optional units” used in section 5 of the
Optional Unit Endorsement is the
correct terminology, or whether it
should be “premium factor for optional
units.”

Response: FCIC has removed the
Optional Unit Endorsement from the
policy. Section 7(a) allows for a
premium adjustment for optional units.

Comment: A producer asked whether
the producer has to declare: (1) The
value of the plants within each unit
grouping; and (2) the maximum amount
of insurance for each group. The
producer also asked if the value
reported for each unit has to sum to the
total insurance for each basic unit.

Response: The policy requires the
value reported for the basic units are
accurate for determining compliance
with the insurance to value provisions
of the policy. The value reported for any
unit cannot exceed the total for the basic
unit and at any given point in time, the
values for each unit should be
approximately the same as the total
value for the basic unit to avoid paying

unnecessary premium or being subject
to the underreporting provisions. When
insurance to value requirements are not
met, losses are determined according to
section 12(b).

In addition to the changes described
above, FCIC has made minor editorial
and format changes that did not change
the terms of the proposed provisions.
FCIC also made the following revisions:

1. The definition of ““crop year” is
revised to clarify the day on which the
crop year would begin and to allow for
a policy renewal date common to all
policies. The definition of ““crop year
deductible” is revised to allow a
deductible percentage multiplied by the
sum of all plant inventory value reports
for a practice including peak inventory
reports. The definition of “eligible plant
list” is revised to allow FCIC to publish
this document in electronic format. The
definition of “field market value A” is
revised to clarify its application to
undamaged insurable plants in the basic
or optional unit. The definition of “field
market value B is revised to clarify its
application to damaged insurable plants
in the basic or optional unit. The
definition of “irrigated practice” is
revised to provide cold protection for
applicable plants as specified in the
eligible plant list. The definition of
“nursery” is revised to require a
business enterprise that derives at least
50 percent of its gross income from the
wholesale marketing of plants. The
definition of “plant price schedule” has
been revised to allow FCIC to publish
this document in electric format. The
definition of “policy renewal date” is
eliminated because a common renewal
date has been established common to
most policies. The definition of “price
level” is eliminated because the price
level is the equivalent of the price
election. Although new to the nursery
program, this is a general program
feature and FCIC believes it does not
require a separate definition. The
definitions for ‘““field market value C,”
“loss,” “‘occurrence deductible,” “‘under
reporting factor’” are added to allow
FCIC to simplify section 12. A definition
for “‘deductible percentage” is added to
improve policy readability in the
definition of ““crop year deductible’” and
“occurrence deductible.” A definition
for “‘practice” is added to clarify
separate insurable practices will be
standard nursery containers and field
grown. A definition for “price election”
is added to improve policy readability
in the definition of ““amount of
insurance”. The definitions of “Act,”
and “‘practice value,” are added for
clarity.
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2. Section 2(b) is revised to eliminate
reference to the Optional Unit
Endorsement.

3. Section 5 is revised to eliminate the
phrase the “‘policy renewal date” and a
cancellation and termination date of
September 30 was added. This change
was made in response to FCIC’s
decision to create a single policy
renewal date.

4. Section 6(b) is revised to require
producers to submit a plant inventory
value report not later than September 1
preceding any subsequent crop year to
correspond with the change to a single
policy renewal date.

5. Section 6(c) was modified to add
“practice value” to clarify FCIC’s
decision to treat container and field
grown nursery plant material as separate
units.

6. Section 6(f) was modified to clarify
the intention of FCIC to permit upward
revisions to the plant inventory value
report.

7. In section 6(g) of the proposed rule,
the reference to the Peak Inventory
Endorsement has been deleted. Section
6(h) is redesignated 6(g).

8. Section 6(h) was added to limit the
amount of insurance available for
catastrophic level policies in order to
avoid over reporting of inventories.

9. Section 7(a) is revised to delete the
phrase “* * *and by your share”
because the amount of insurance uses
the share in that calculation. Also, the
term “‘for each basic unit” has been
added to allow container and field
grown nursery plant material to be
insured as separate basic units.

10. Section 7(b) has been revised to
clarify the premium will be adjusted for
partial crop years. In addition, premium
will be charged for the entire month for
any calendar month during which an
amount of coverage is provided under
the nursery provisions.

11. Section 7(d) has been deleted
since the interest provisions are in the
Basic Provisions.

12. Section 7(e) has been deleted
because plant inventory values can no
longer be reduced.

13. Section 8(a) through (j) is
reordered to improve readability. The
provisions regarding woody, herbaceous
or foliage ornamental plants are deleted
because the insurable types of plants are
specified in the eligible plant list.

14. Section 9(a) is revised to state that
for the year of application, coverage
begins 30 days after your application is
received by the agent unless it is
rejected. Added provisions for the 1999
crop year only, the 30 day delay in
coverage will not apply to your
container nursery crop if it is currently
insured under the present policy and

you elect to cancel such policy and you
apply for the new nursery policy by
November 30, 1998.

15. Section 10(a)(1) is revised to
permit restrictions on adverse weather
as a cause of loss.

16. Section 12 has been revised for
clarification.

17. Section 14(a) of the proposed rule
refers to 18(g). It has been corrected to
18(a). Section 14(b)(3) refers to 18(c) and
it has been corrected to 18(e).

18. Section 15 was added to show
examples of nursery calculations.

Good cause is shown to make this rule
effective upon publication in the
Federal Register. It is imperative that
these provisions be made final as
quickly as possible so that the reinsured
companies and insureds may have
sufficient time to implement the new
provisions in time for sale for the 1999
crop year. The policy currently in effect
is limited to container plants and offers
no protection to nursery producers that
produce field grown nursery plants. In
order to expand coverage to those
producers of field grown nursery plants
for the 1999 crop year, it is necessary to
make these changes immediately. The
existing nursery policy will continue in
effect for the 1999 crop year and will be
terminated at the end of the 1999 crop
year.

List of Subjects in 7 CFR Parts 406 and
457

Crop insurance, Nursery, Reporting
and record keeping requirements.

Final Rule

Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation amends the Nursery Crop
Insurance Regulations (7 CFR part 406)
and revises and reissues the Common
Crop Insurance Regulations (7 CFR part
457), effective for the 1999 and
succeeding crop years, to read as
follows:

PART 406—NURSERY CROP
INSURANCE REGULATIONS

1. The authority citation for 7 CFR
part 406 is revised to read as follows:
Authority: 7 U.S.C. 1506(1), 1506(p).

2. The part heading is revised to read
as set forth above.
3. The subpart heading is removed.

PART 457—COMMON CROP
INSURANCE REGULATIONS

4. The authority citation for 7 CFR
part 457 continues to read as follows:
Authority: 7 U.S.C. 1506(l), 1506(p).

5. The introductory paragraph of
8457.114 is revised to read as follows:

§457.114 Nursery crop insurance
provisions.

The Nursery Crop Insurance
Provisions for the 1999 crop year only

are as follows:
* * * * *

6. Section 457.162 added to read as
follows:

§457.162 Nursery crop insurance
provisions.

The Nursery Crop Insurance
Provisions for the 1999 and succeeding
crop years are as follows:

FCIC policies:

UNITED STATES DEPARTMENT OF
AGRICULTURE

Federal Crop Insurance Corporation

Reinsured policies:
(Appropriate title for insurance provider)

Both FCIC and reinsured policies:
Nursery Crop Insurance Provisions

If a conflict exists among the policy
provisions, the order of priority is as follows:
(1) The Catastrophic Risk Protection
Endorsement, if applicable; (2) the Special
Provisions; (3) these Crop Provisions; and (4)
the Basic Provisions with (1) controlling (2),
etc.

1. Definitions

Act. The Federal Crop Insurance Act, 7
U.S.C. 1501 et seq.

Amount of insurance. For each basic unit,
your practice value multiplied by the
coverage level percentage you elect,
multiplied by your price election, and
multiplied by your share. Your accumulated
paid losses during the crop year for each
basic unit or the optional units will not
exceed your amount of insurance.

Crop year. The period beginning the day
insurance attaches and extending until 11:59
p.m. of the following September 30. Crop
year is designated by the calendar year in
which it ends.

Crop year deductible. The deductible
percentage multiplied by the sum of all plant
inventory values for each basic unit. The
crop year deductible will be increased for
any increases in the inventory value on the
plant inventory value report or through the
purchase of a peak inventory endorsement, if
in effect at the time of loss. The crop year
deductible will be reduced by any previously
incurred deductible if you timely report each
loss to us.

Deductible percentage. An amount equal to
100 percent minus the percent of coverage
you select.

Eligible plant list. A list published by FCIC
in electronic format and available from your
agent that includes the botanical and
common names of insurable plants, the
winter protection requirements for container
material and the areas in which they apply,
the hardiness zone to which field grown
material is insurable, the designated
hardiness zones for each county, and the unit
classification for each plant on the list. A
paper copy of the eligible plant list is also
available from your agent.
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Field grown. Nursery plants planted and
grown in the ground without the use of any
artificial root containment device. In-ground
fabric bags are not considered an artificial
root containment device.

Field market value A. The value of
undamaged insurable plants, based on the
prices contained in the plant price schedule,
in the basic or optional unit, as applicable,
immediately prior to the occurrence of any
loss as determined by our appraisal. This
allows the amount of insurance under the
policy to be divided among the individual
units in accordance with the actual value of
the plants in the unit at the time of loss for
the purpose of determining whether you are
entitled to an indemnity for insured losses in
the unit, optional or basic, as applicable.

Field market value B. The value of the
insurable plants, based on the prices
contained in the plant price schedule, in the
basic or optional unit, as applicable,
following the occurrence of a loss as
determined by our appraisal plus any
reduction in value due to uninsured causes.
This is used to determine the loss of value
for each individual unit so that losses can be
paid on an individual unit basis, optional or
basic, as applicable.

Field market value C. The value of
undamaged insurable plants based on the
prices contained in the plant price schedule
for all types within the basic unit
immediately prior to the occurrence of any
loss as determined by our appraisal. This
value is used to calculate the actual value of
the plants in the basic unit at the time of loss
to ensure that you have not underreported
your plant values.

In-ground fabric bag. (Also called a grow
bag or a root control bag). A porous fabric bag
made of a non-biodegradable material such as
polypropylene that typically has a plastic
bottom, and is used for growing woody
plants in the ground.

Irrigated practice. In lieu of the definition
in the Basic Provisions, the application of
water, using appropriate systems and at the
proper times, to provide the quantity of water
needed to sustain normal growth of your
insured plant inventory and provide cold
protection for applicable plants as specified
in the eligible plant list.

Loss. Field market value A minus field
market value B.

Marketable. Of a condition that it may be
offered for sale in the market.

Nursery. A business enterprise that derives
at least 50 percent of its gross income from
the wholesale marketing of plants.

Occurrence deductible. This deductible
allows a smaller deductible than the crop
year deductible to be used when; (1)
Inventory values are less than the reported
practice value, or (2) you have elected
optional units. The occurrence deductible is
the lesser of: (a) The deductible percentage
multiplied by field market value A
multiplied by the under report factor; or (b)
the crop year deductible.

Plant inventory value report. Your report
that declares the value of insurable plants in
accordance with section 6.

Plant price schedule. A schedule of
insurable plant prices published by FCIC in
electronic format that establishes the value of

undamaged insurable plants and the
maximum amount we will pay for damaged
insurable plants. A paper copy is available
from your crop insurance agent.

Practice. A cultural method of producing
plants. Standard nursery containers grown
and field grown are considered separate
insurable practices.

Practice value. The full value of all
insurable plants in each basic unit on your
plant inventory value report including any
report that increases the value of your
insurable plant inventory. This will be used
to determine the amount of insurance under
this policy.

Price election. The allowable percentage, as
specified in the actuarial documents, of the
prices shown in the plant price schedule that
you elect and that is used to determine the
amount of insurance and any indemnity.

Standard nursery containers. Rigid
containers not less than 3 inches in diameter
at the widest point of the container interior
and that are appropriate in size and have
drainage holes appropriate for the plant. In-
ground fabric bags, trays, cellpacks with
individual cells less than 3 inches in
diameter at the widest point of the container
interior, and burlap are not considered
standard nursery containers under these Crop
Provisions.

Stock plants. Plants used solely for
propagation during the insurance period.

Under report factor. The factor which
adjusts your indemnity for underreporting of
inventory values. The factor is always used
in determining any indemnity. For each
practice, the under report factor is the lesser
of: (a) 1.000 or; (b) the sum of all practice
values reported on all plant inventory value
reports, including any peak inventory value
reports during the coverage term of the Peak
Inventory Endorsement minus the total of all
previous losses, as adjusted by any previous
under report factor, divided by field market
value C.

2. Unit Division

(a) In lieu of the definition of ‘“‘basic unit”
contained in section 1 of the Basic
Provisions, a basic unit consists of all
insurable plants in which you have a share
in the county for each practice for which a
separate rate is established in the actuarial
documents. Although the basic unit may be
divided into optional units in accordance
with sections 2(b) and 2(c), you will still be
considered to have a basic unit that will be
used to establish the amount of insurance,
crop year deductible, under report factor,
premium, and the total amount of indemnity
payable under this policy.

(b) In lieu of the optional unit provisions
in the Basic Provisions, if you elect either
limited or additional levels of coverage, for
an additional premium, inventory that would
otherwise be one basic unit may be divided
into optional units by plant type as specified
in section 2(c). If you elect optional units,
your amount of insurance will be divided
among optional units in relation to the actual
value of plants in each optional unit. If, at
the time of loss, the aggregate value of the
plants in all your optional units exceeds your
practice value, you will be subject to the
under report factor provisions.

(c) Plant Types contained on the eligible
plant list.

1. Deciduous Trees (Shade and Flower);

2. Broad-leaf Evergreen Trees;

3. Coniferous Evergreen Trees;

4. Fruit and Nut Trees;

5. Deciduous Shrubs;

6. Broad-leaf Evergreen Shrubs;

7. Coniferous Evergreen Shrubs;

8. Small Fruits;

9. Herbaceous Perennials;

10. Roses;

11. Ground Cover and Vines;

12. Annuals;

13. Foliage; and

14. Other plant types listed in the Special
Provisions.

(d) You must elect either basic units or
optional units.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

(a) The production reporting requirements
contained in section 3 of the Basic Provisions
are not applicable.

(b) In addition to the requirements of
section 3 of the Basic Provisions, you must
select one price election for all plants,
regardless of type, insured under this policy.

(c) Your amount of insurance will be
reduced by the amount of any indemnity
paid under this policy. For losses occurring
when a Peak Inventory Endorsement is in
effect, to determine the amount of insurance
remaining after the loss you must subtract the
amount of the indemnity from the peak
amount of insurance, then subtract any
remaining amount of indemnity from the
amount of insurance.

(d) If you restock your nursery plant
inventory, you may increase your amount of
insurance in accordance with section 6(f).

4. Contract Changes

In accordance with section 4 of the Basic
Provisions, the contract change date is June
30 of each year.

5. Cancellation and Termination Dates

In accordance with section 2 of the Basic
Provisions, the cancellation and termination
dates are September 30 preceding the crop
year.

6. Plant Inventory Value Report

(a) Section 6 of the Basic Provisions is not
applicable.

(b) You must submit a plant inventory
value report to us with your application and
for each subsequent crop year, not later than
September 1. If you do not submit a plant
inventory value report by September 1, your
policy will continue using the reported
inventory values in effect as of August 31.

(c) The plant inventory value report must
include all growing locations, the practice
value, and your share. At our option, you
will be required to provide documentation in
support of your plant inventory value report,
including, but not limited to, a detailed plant
inventory listing that includes the name, the
number, and the size of each plant; sales and
purchases of plants for the 3 previous crop
years in the amount of detail we require, and
your ability to properly obtain and maintain
nursery stock. For catastrophic level policies
only, you must report your previous plant
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sales on the plant inventory value report.
You may be required to provide
documentation to support such sales.

(d) Your plant inventory value report,
including any revised report, and your peak
inventory value report will be used to
determine your premium and amount of
insurance.

(e) Your plant inventory value report must
reflect your insurable nursery plant inventory
value according to prices contained in the
plant price schedule. In no instance will we
be liable for plant values greater than those
contained in the plant price schedule.

(f) You may revise your plant inventory
value report to increase the reported
inventory value. Any revision must be made
in writing before May 31st of the crop year.
We may inspect the inventory. Your revised
plant inventory value report will be
considered accepted by us and insurance will
attach on any proposed increase in inventory
value 30 days after your written request is
received unless we reject the proposed
increase in your plant inventory value in
writing. We will reject any requested increase
if a loss occurs within 30 days of the date the
request is made.

(9) You must report the full value of your
practice value in accordance with section
6(e). Failure to report the full value of your
practice value will result in the reduction of
any claim in accordance with section 12(d).

(h) For catastrophic insurance coverage
only: (1) Your plant inventory value report
for container grown nursery cannot exceed
the lesser of the actual value from section
6(e) or 150 percent of your previous year’s
sales of container grown nursery; (2) Your
plant inventory value report for field grown
nursery cannot exceed the lesser of the actual
value from section 6(e) or 250 percent of your
previous years’ sale of field grown nursery;
and if the above restrictions cause you to
under report the value of your inventory, you
may request a written agreement to waive
this restriction.

7. Premium

(a) In lieu of section 7(a) of the Basic
Provisions, we will determine your premium
by multiplying the amount of insurance by
the appropriate premium rate and by the
premium adjustment factors listed on the
actuarial documents that may apply.

(b) In addition to the provisions in section
7 of the Basic Provisions, the premium will
be adjusted for partial crop years. Premium
will be charged for the entire month for any
calendar month during which any amount of
coverage is provided under these provisions
or the peak inventory endorsement.

(c) Additional premium from an increase
in the plant inventory value report is due and
payable when the revised plant inventory
value report is accepted by us.

8. Insured Plants

In lieu of the provisions of sections 8 and
9 of the Basic Provisions, the insured nursery
plant inventory will be all the nursery plants
in the county that:

(a) Are shown on the Eligible Plant List
and meet all the requirements for insurability
(plant types, species and cultivars not
insurable under the eligible plant list may be

insured by written agreement, subject to
FCIC’s determination that the proper storage
requirements and an accurate insurable price
for the plant can be determined, and
provided all other requirements, such as
plant and container size, are met);

(b) Are determined by us to be acceptable;

(c) Are grown in a county for which a
premium rate is provided in the actuarial
documents;

(d) Are grown in a nursery inspected by us
and determined to be acceptable;

(e) Are irrigated unless otherwise provided
by the Special Provisions (You must have
adequate irrigation equipment and water to
irrigate all insurable nursery plants at the
time coverage begins and throughout the
insurance period);

(f) Are grown in accordance with the
production practices for which premium
rates have been established;

(g) Are grown in an appropriate medium;

(h) Are not grown for sale as Christmas
trees;

(i) Are not stock plants; and

(i) Produce edible fruits or nuts provided
the fruit or nuts are not intended for harvest
while the plant is located in the nursery.

9. Insurance Period

(a) In lieu of the provisions of section 11
of the Basic Provision: (1) For the year of
application, coverage begins 30 days after
your crop insurance agent receives an
application signed by you, unless we notify
you that your inventory is not acceptable; (2)
For subsequent crop years, the insurance
period begins at 12:01 a.m. each October 1st;
(3) No application for insurance for any
current crop year will be accepted after May
31st of the crop year; (4) If you apply for
coverage after May 31st, coverage will not
begin prior to October 1st; and (5) For the
1999 crop year only, if you insured your
nursery under 7 CFR 457.114 and you elect
to cancel such policy by November 30, 1998,
and obtain insurance under these Crop
Provisions by November 30, 1998, by
simultaneous cancellation and application,
and if you select the same coverage level, the
30 day delay in coverage will not apply to
your container grown nursery crop, and
coverage for your container grown nursery
crop will begin on the date of application. If
you change coverage levels, the 30 day delay
in coverage on your container grown nursery
crop specified in section 9(a)(1) will apply
and coverage under 7 CFR 457.114 will
continue until coverage under this policy
begins.

(b) Insurance ends at the earliest of:

(1) The date of final adjustment of a loss
when the total indemnities due equal the
amount of insurance;

(2) Removal of bare root nursery plant
material from the field;

(3) Removal of all other insured plant
material from the nursery; or

(4) 11:59 p.m. on September 30.

10. Causes of Loss

(a) In accordance with the provisions of
section 12 of the Basic Provisions, insurance
is provided for unavoidable damage caused
only by the following causes of loss that
occur within the insurance period:

(1) Adverse weather conditions, except as
specified in section 10(b) or the Special
Provisions;

(2) Fire, provided weeds and undergrowth
in the vicinity of the plants or buildings on
your insured site are controlled by chemical
or mechanical means;

(3) wildlife;

(4) Earthquake;

(5) Volcanic eruption; or

(6) Failure of the irrigation water supply
due to a cause of loss specified in sections
10(a)(1) through (5) that occurs within the
insurance period; or

(7) Delay in marketability of the plants, if
such delay results in a reduction in the value
of the plants, due to a cause of loss specified
in section 10(a)(1) through (6) that occurs
within the insurance period.

(b) In addition to the causes of loss
excluded in section 12 of the Basic
Provisions, we do not insure against any loss
caused by:

(1) Disease or insect infestation, unless:

(i) A disease or insect infestation occurs for
which no effective control measure exists; or

(ii) Coverage is specifically provided by the
Special Provisions.

(2) A failure of, or a reduction in, the
power supply, unless such failure or
reduction is due to an insurable cause of loss
specified in section 10(a);

(3) The inability to market the nursery
plants as a direct result of quarantine,
boycott, or refusal of a buyer to accept
production;

(4) Cold temperatures, if cold protection is
required in the eligible plant list, unless:

(i) You have installed adequate cold
protection equipment or facilities and there
is a failure or breakdown of the cold
protection equipment or facilities resulting
from an insurable cause of loss specified in
section 10(a) (the insured plants must be
damaged by cold temperatures and the
damage must occur within 72 hours of the
failure of such equipment or facilities unless
we establish that repair or replacement was
not possible between the time of failure or
breakdown and the time the damaging
temperatures occurred); or

(ii) The lowest temperature or its duration
exceeded the ability of the required cold
protection equipment to keep the insured
plants from sustaining cold damage;

(5) Collapse or failure of buildings or
structures, unless the damage to the building
or structures results from a cause of loss
specified in section 10(a); or

(6) Failure of plants to grow to an expected
size due to drought.

11. Duties in the Event of Damage or Loss

(a) In addition to your duties contained in
section 14 of the Basic Provisions,

(1) You must obtain our written consent
prior to:

(i) Destroying, selling or otherwise
disposing of any plant inventory that is
damaged; or

(ii) Changing or discontinuing your normal
growing practices with respect to care and
maintenance of the insured plants.

(2) You must submit a claim for indemnity
to us on our form, not later than 60 days after
the date of your loss, but in no event later
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than 60 days after the end of the insurance
period.

(b) Failure to obtain our written consent as
required by section 11(a)(1) will result in the
denial of your claim.

12. Settlement of Claim

We will determine indemnities for any unit
as follows:

(a) Determine the under report factor for
the basic unit;

(b) Determine the occurrence deductible;

(c) Subtract field market value B from field
market value A;

(d) Multiply the result of 12(c) by the
under report factor;

(e) Subtract the occurrence deductible from
the result in section 12(d); and

(f) If the result of section 12(e) is greater
than zero, and subject to the limit of section
12(g), your indemnity equals the result of
section 12(e), multiplied by your price
election, and multiplied by your share.

(9) The total of all indemnities for the crop
year will not exceed the amount of insurance
including any peak amount of insurance
during the coverage term of the peak
inventory endorsement.

13. Late and Prevented Planting

The late and prevented planting provisions
in the Basic Provisions are not applicable.

14. Written Agreements

(a) In lieu of section 18(a) of the Basic
Provisions, for the year of application you
must request a written agreement in writing
with the application and not later than the
cancellation date for each subsequent crop
year;

(b) In addition to the requirements of
section 18 of the Basic Provisions any written
agreement is valid only until the end of the
insurance period; and

(c) In lieu of section 18(e) of the Basic
Provisions, an application for a written
agreement submitted after the date of
application for the initial year and the
cancellation date for all subsequent crop
years may be approved if you demonstrate
your physical inability to have applied
timely and, after physical examination of the
nursery plant inventory, we determine the
inventory will be marketable at the value
shown on the plant value inventory report.

15. Examples

Single Unit Example

Assume you have a 100 percent share and
the plant inventory value reported by you is
$100,000, your coverage level is 75 percent,
and your price election is 75 percent. Your
amount of insurance is $56,250 ($100,000 x
.75 x . 75). At the time of loss, field market
value A is $125,000, field market value B is
$80,000, and field market value C is
$125,000. The under report factor is .80
($100,000 divided by $125,000). The
deductible percentage is 25 percent
(100 —75), the crop year deductible is
$25,000 (.25 x $100,000) and the occurrence
deductible is $25,000 (.25 x $125,000 x .80).
Your indemnity would be calculated as
follows:

Step (1) Determine the under report factor

$100,000 x $125,000 = .80;
Step (2) Field market value A minus field
market value B
$125,000 x $80,000 = $45,000;
Step (3) Result of step 2 multiplied by the
under report factor (step 1)
$45,000 x .80 = $36,000;
Step (4) Result of step 3 minus the
occurrence deductible
$36,000 — $25,000 = $11,000;
Step (5) Result of step 4 multiplied by your
price election
$11,000 x .75 = $8,250;
Step (6) Result of step 5 multiplied by your
share
$8,250 x 1.000 = $8,250 indemnity
payment.
Peak Inventory Report Example
Assume you have a second loss on the
same basic unit. Your amount of insurance
has been reduced by subtracting your
previous indemnity payment or $8,250 from
your amount of insurance ($56,250 — $8,250
= $48,000). Your crop year deductible has
been reduced to zero by the previous loss
($25,000—$36,000, but not less than zero).
You purchase a Peak Inventory Endorsement
and report $60,000 in inventory. Your peak
amount of insurance is your reported
inventory times your coverage level times
your price election ($60,000 x .75 x .75 =
$33,750). The combined amount of insurance
for the coverage term of the peak
endorsement is $48,000 + $33,750 = $81,750.
Your crop year deductible is increased by
$15,000 ($60,000 x .25). At the time of loss,
field market value A is $124,000, field market
value B is $58,000, and field market value C
is $124,000. The under report factor is 1.00
[($160,000 —$36,000) + $124,000]. The crop
year deductible is $15,000 (.25 x $60,000)
and the occurrence deductible is $15,000 (the
lesser of field market value A x .25 or the
crop year deductible). Your indemnity would
be calculated as follows:

Step (1) Determine the under report factor
($160,000 —$36,000) + $124,000 = 1.00;
Step (2) Field market value A minus field
market value B
$124,000 — $58,000 = $66,000;
Step (3) Result of step 2 multiplied by the
under report factor (step 1)
$66,000 x 1.00 = $66,000;
Step (4) Result of step 3 minus the
occurrence deductible
$66,000 — $15,000 = $51,000;
Step (5) Result of step 4 multiplied by your
price election
$51,000 x .75 = $38,250;
Step (6) Result of step 5 multiplied by your
share
$38,250 x 1.000 = $38,250 indemnity
payment.

Your peak amount of insurance is reduced
to zero. Your amount of insurance is reduced
by the amount the indemnity exceeds the
peak amount of insurance.
$48,000 — ($38,250 — $33,750) =
$48,000 —$4,500 = $43,500

Multiple Unit Multiple Loss Example

Assume you have a 100 percent share and
the plant inventory value reported by you is
$100,000, your coverage level is 75 percent,

and your price election is 75 percent. You
have elected optional units and have two
optional units, unit 1 and unit 2. Your
amount of insurance is $56,250 ($100,000 x
.75 x.75). You have a loss on unit 1 and no
loss on unit 2. At the time of loss, field
market value A on unit 1 is $60,000, field
market value B on unit 1 is $18,000, and field
market value C is $125,000. The under report
factor is .80 ($100,000 + $125,000). The
deductible percentage is 25 percent

(100 —75), the crop year deductible is
$25,000 (.25 x $100,000) and the occurrence
deductible is $12,000 (.25 x $60,000 x .80).
Your indemnity would be calculated as
follows:

Step (1) Determine the under report factor
$100,000 + $125,000 = .80;
Step (2) Field market value A minus field
market value B
$60,000 —$18,000 = $42,000;
Step (3) Result of step 2 multiplied by the
under report factor (step 1)
$42,000 x .80 = $33,600;
Step (4) Result of step 3 minus the
occurrence deductible
$33,600 —$12,000 = $21,600;
Step (5) Result of step 4 multiplied by your
price election
$21,600 x .75 = $16,200;
Step (6) Result of step 5 multiplied by your
share
$16,200 x 1.000 = $16,200 indemnity
payment.

Your crop year deductible is reduced
to $13,000 ($25,000 —$12,000). Your
amount of insurance is reduced to
$40,050 ($56,250 —$16,200). You do not
restock unit 1 after the first loss. Values
on unit 2 do not change from the those
measured at the time of the loss on unit
1. Assume you have a second loss
during the crop year but this time on
unit 2. Field market value A on unit 2
is $65,000, Field market value B on unit
2 is $ 0.00 and field market value C on
the basic unit is $83,000. Your loss
would be determined as follows:

Step (1) Determine the under report factor
$100,000 + $125,000 = .80;
Step (2) Field market value A minus field
market value B
$65,000 —$0.00 = $65,000;
Step (3) Result of step 2 multiplied by the
under report factor (step 1)
$65,000 x .80 = $52,000;
Step (4) Result of step 3 minus the
occurrence deductible
$52,000 —$13,000 = $39,000;
Step (5) Result of step 4 multiplied by your
price election
$39,000 x .75 = $29,250;
Step (6) Result of step 5 multiplied by your
share
$29,250 x 1.000 = $29,250 indemnity
payment.

7. Section 457.163 is added as
follows:



Federal Register/Vol. 63, No. 185/ Thursday, September 24, 1998/Rules and Regulations

50979

§457.163 Nursery peak inventory
endorsement.

Nursery Crop Insurance

Peak Inventory Endorsement

This endorsement is not continuous and
must be purchased for each crop year to be
effective for that crop year.

In return for payment of premium for the
coverage contained herein, this endorsement
will be attached to and made part of the
Nursery Crop Insurance Provisions, subject to
the terms and conditions described herein.

1. Definitions.

Coverage commencement date. The later of
the date you declare as the beginning of the
coverage or 30 days after a properly
completed peak inventory value report is
received by us.

Coverage term. A period of time that begins
on the coverage commencement date and
ends on the coverage termination date.

Coverage termination date. The date you
declare that the peak amount of insurance
will cease. This date cannot be after the end
of the crop year.

Peak amount of insurance. The additional
inventory value reported on the peak
inventory value report for each basic unit
multiplied by the coverage level, price
election you elected for the crop and county,
and by your share.

Peak inventory value report. A report that
increases the value of insurable plants over
the value reported on the plant inventory
value report, declares the coverage
commencement and coverage termination
dates, and the other requirements of section
6 of the Nursery Crop Insurance Provisions.

Restock. Replacement of lost or damaged
plants that increase the value of your
insurable inventory to an amount greater
than your remaining amount of insurance.
2. Eligibility

(a) You must have insurance under the
Nursery Crop Insurance Provision, 7 CFR
457.162, in effect for the crop year that this
endorsement applies;

(b) You must have elected either the
limited or additional level of coverage.

(c) You must submit a peak inventory
value report which will serve as the
application for coverage under this
endorsement. We may reject the peak
inventory value report if all requirements in
this endorsement and the Nursery Crop
Insurance Provisions are not met.

(d) You may purchase no more than two
Peak Inventory Endorsements for each
practice during the crop year unless you have
suffered insured losses and have restocked
your nursery.

3. Coverage

(a) The amount of insurance provided
under the Nursery Crop Insurance Provisions
is increased by the peak amount of insurance
for the coverage term.

(b) Except as provided herein, this
endorsement does not change, amend or
otherwise modify any other provision of your
Nursery Crop Insurance Policy.

4. Peak Insurance Period

Coverage begins at 12:01 a.m. on the
coverage commencement date and ends at
11:59 p.m. on the coverage termination date.

5. Premium

(a) The premium for this endorsement is
determined by multiplying the peak amount
of insurance by the appropriate proration
factor shown in the actuarial documents, and
by the coverage term.

(b) The premium for this endorsement is
due and payable in accordance with section
7 of the Nursery Crop Insurance Provisions.

6. Reporting Requirements

In addition to the reporting requirements of
section 6 of the Nursery Crop Insurance
Provisions, you must submit a peak
inventory value report on our form.

7. Liability Limit
The peak amount of insurance is limited to

the practice value you declare under the
Nursery Crop Insurance Provisions.

Signed in Washington, DC, on September
18, 1998.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 98-25466 Filed 9-23-98; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-116-AD; Amendment
39-10784; AD 98-20-17]

RIN 2120-AA64

Airworthiness Directives; SAFT
America Inc. Part Number (P/N)
021929-000 (McDonnell Douglas P/N
43B034LB02) and P/N 021904-000
(McDonnell Douglas P/N 43BO34LB03)
Nickel Cadmium Batteries

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain SAFT America Inc. P/
N 021929-000 (McDonnell Douglas P/N
43B0O34LB02) and P/N 021904-000
(McDonnell Douglas P/N 43BO34LB03)
nickel cadmium batteries that are
installed on aircraft. This AD requires
replacing all battery terminal screws,
verifying that the battery contains
design specification cells, and replacing
the cells if the battery contains non-
design specification cells. This AD is
the result of an incident where the cell
screws on one of the affected batteries
were exposed to chloride, which caused
the heads of some fasteners to shear off

and eventually resulted in the battery
exploding. The actions specified by this
AD are intended to prevent such an
occurrence, which could result in loss
of emergency power to electrical flight
components or other emergency power
systems required in the event of loss of
the aircraft primary power source.

DATES: Effective November 2, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
2,1998.

ADDRESSES: Service information that
applies to this AD may be obtained from
SAFT America Inc., 711 Industrial
Boulevard, Valdosta, Georgia 31601,
telephone: (912) 245-2820; facsimile:
(912) 245-2827. This information may
also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Regional Counsel,
Attention:; Rules Docket No. 97-CE—
116—-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106; or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Hector Hernandez, Aerospace Engineer,
FAA, Atlanta Aircraft Certification
Office, One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia
30349; telephone: (770) 703—6069;
facsimile: (770) 703 6097.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to aircraft that have a certain
SAFT America Inc. P/N 021929-000
(McDonnell Douglas P/N 43BO34LB02)
or P/N 021904-000 (McDonnell Douglas
P/N 43B0O34LB03) nickel cadmium
battery installed was published in the
Federal Register as a notice of proposed
rulemaking (NPRM) on March 2, 1998
(63 FR 10156). The NPRM proposed to
require replacing all battery terminal
screws, verifying that the battery
contains design specification cells, and
replacing the cells if the battery contains
non-design specification cells.
Accomplishment of the proposed action
as specified in the NPRM would be in
accordance with SAFT Aviation
Batteries Service Bulletin Document No.
A00027, Rev F, dated January 15, 1998.

The NPRM was the result of an
incident where the cell screws on one
of the affected batteries were exposed to
chloride, which caused the heads of
some fasteners to shear off and
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eventually resulted in the battery
exploding.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Comment Issue No. 1: Exclude Those
Batteries Maintained by Airlines

One commenter suggests that the AD
be developed to identify those batteries
that have undergone repairs by third
party vendors or batteries that were
purchased in conditions other than new.
Two commenters state that the AD
should not apply to batteries maintained
by airlines with internal battery shops
where the repair process is contained
within an FAA-approved maintenance
program.

The FAA does not concur. The FAA
does not have any information that
would show that the way airlines repair
batteries is significantly different from
third party (repair station) processes.
While the FAA realizes that some
airlines will not have any problems with
the batteries on their fleet of aircraft,
this number would probably be very
closely related to the number of repair
stations that maintain batteries in a very
similar manner. The FAA knows of no
other way of assuring that all of the
affected batteries have acceptable
battery screws and design specification
cells than to require the actions
specified in the NPRM.

In addition, FAA site visits to several
maintenance facilities to review battery
maintenance programs revealed that
some airlines were installing incorrect
screws, were not using the latest battery
maintenance manual, and were
modifying batteries without having the
proper documentation. The FAA will
evaluate an airline’s maintenance
practices on a case-by-case basis
provided that an Aviation Safety
Inspector that is familiar with the
maintenance program submits an
alternative method of compliance
(AMOC) in accordance with the
procedures in paragraph (d) of this AD.
The FAA will evaluate the submittal
and will either approve or deny the
AMOC accordingly.

No changes to the final rule have been
made as a result of these comments.

Comment Issue No. 2: Develop a
Method of Tracing Those Batteries in
Compliance With the AD

One commenter suggests a part
number change be implemented in
order to trace those batteries that are in
compliance with the AD. The part
number change will assure that the
affected aircraft are not demodified by

non-routine battery replacement and
would assist in tracking the compliance
of the AD.

The FAA does not concur that a part
number change is necessary. The
manufacturer assigns a part number that
is intended to be used for the life of the
battery. This part number establishes
traceability and service history of the
battery. When the AD is complied with,
the repair facility or maintenance shop
will record and document compliance
with the AD as specified in the Federal
Aviation Regulations (14 CFR). By
regulation, an aircraft cannot be legally
operated if not in compliance with an
AD; demodifying the battery would put
the aircraft in non-compliance with the
AD. However, Saft America Inc. has
agreed to supply a plastic label for the
battery that will indicate compliance
with the AD. This label shall not cover
the original part number of the battery.
The FAA will include information in
the AD to communicate the availability
of the plastic label.

Comment Issue No. 3: Revise the
Service Bulletin to Include Certain
Items

One commenter requests that, in order
to avoid any confusion, Saft America
Inc. should reference the component
maintenance manual in the Service
Bulletin.

One commenter states that the
terminal screw CMM IPL figure and
item number is additional information
that the airlines will use to perform the
required AD. The commenter requests
that it be included in the service
bulletin.

One commenter requests that Saft
include a list of authorized sources for
obtaining terminal screws, as this would
assist the repair shop in obtaining the
necessary parts.

Saft America Inc. has revised Saft
Aviation Batteries Service Bulletin
Document No. A00027 to the Revision
G level (dated July 14, 1998) to
incorporate reference to the component
maintenance manual, to include a list of
suppliers that will assist the repair
shops in obtaining the parts (from an
authorized dealer) that are necessary to
comply with the AD, and include the
terminal screw CMM IPL figure and
item number. This service bulletin will
be incorporated into the AD.

Comment Issue No. 4: Change the
Compliance Time/Parts Availability

One commenter requests that the
effective date be changed to coincide
with parts availability.

The FAA has been assured by Saft
America Inc. that parts will be available
for all aircraft by the compliance time of

*“at the next scheduled battery
maintenance that occurs 3 calendar
months after the effective date of this
AD or within the next 15 calendar
months after the effective date of this
AD, whichever occurs first.”

No change to the final rule has been
made as a result of this comment.

Comment Issue No. 5: Change the
Terminal Screw Part Number

One commenter recommends that the
terminal screw part be changed to
differentiate the suspect terminal screws
from the new terminal screws.

The FAA does not concur. The part
number does not appear on the terminal
screw due to the small size of the screw.
The part number appears on the package
that the new screw comes in. However,
to differentiate between the screws, the
new terminal screws have markings on
the head of the screws (either two
adjacent protrusions or two protrusions
180 degrees apart), while the suspect
screws have no markings.

No changes to the final rule are
necessary as a result of this comment.

The FAA'’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for the
addition of information communicating
the availability of the compliance label
from Saft, the incorporation of the
revised service bulletin, and minor
editorial corrections. The FAA has
determined that this addition of the
compliance label information, the
incorporation of the revised service
bulletin, and the minor corrections will
not change the meaning of the AD and
will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 1,004 aircraft
in the U.S. registry could have at least
one of the affected batteries installed
and will be affected by this AD, that it
will take approximately 16 workhours
per aircraft to accomplish these actions,
and that the average labor rate is
approximately $60 an hour. Parts cost
approximately $78 per battery (two
batteries per aircraft = $156). Based on
these figures, the total cost impact of
this AD on U.S. operators is estimated
to be $1,120,464, or $1,116 per aircraft
if all aircraft have two affected batteries
installed.
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Compliance Time of This AD

The unsafe condition specified by this
AD is caused by corrosion. Corrosion
can occur regardless of whether the
aircraft is in operation. Therefore, to
assure that the unsafe condition
specified in this AD does not go
undetected for a long period of time, the
compliance is presented in calendar
time instead of hours time-in-service
(TIS).

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-20-17 Saft America Inc.: Amendment
39-10784; Docket No. 97-CE-116—-AD.

Applicability: Part Number (P/N) 021929—
000 (McDonnell Douglas
P/N 43B0O34LB02) and P/N 021904-000
(McDonnell Douglas P/N 43BO34LB03)
Nickel Cadmium Batteries manufactured
prior to December 1997 that are installed on,
but not limited to, McDonnell Douglas DC—
9 and MD-80 aircraft, all serial numbers,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision that incorporates one of the
affected batteries, regardless of whether it has
been modified, altered, or repaired in the
area subject to the requirements of this AD.
For aircraft that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required at the next
scheduled battery maintenance that occurs 3
calendar months after the effective date of
this AD or within the next 15 calendar
months after the effective date of this AD,
whichever occurs first, unless already
accomplished.

To prevent the battery from shorting out or
exploding if the heads of fasteners become
sheared off, which could result in loss of
emergency power to electrical flight
components or other emergency power
systems required in the event of loss of the
aircraft primary power source, accomplish
the following:

(a) Replace all battery terminal screws,
verify that the battery contains design
specification cells, and replace the cells if the
battery contains non-design specification
cells. Accomplish these actions in
accordance with the INSTRUCTIONS section
of SAFT Aviation Batteries Service Bulletin
Document No. A00027, Rev G, dated July 14,
1998.

(1) A plastic label indicating compliance
with the AD may be obtained from Saft
America Inc. at the address specified in
paragraph (e) of this AD.

(2) This label shall not cover the original
part number of the battery.

(3) SAFT Auviation Batteries Service
Bulletin Document No. A00027, Rev G, dated
July 14, 1998, provides the option of
purchasing this label from Saft or
manufacturing your own label.

(4) This label must be installed on the
battery as depicted in Figures 3 and 4 on
page 8 of SAFT Aviation Batteries Service
Bulletin Document No. A00027, Rev G, dated
July 14, 1998.

(b) If the actions required by this AD have
been previously accomplished in accordance

with SAFT Aviation Batteries Service
Bulletin Document No. A00027, Rev F, dated
January 15, 1998, then the only action
required by this AD would be to install a
compliance label on the battery as specified
in SAFT Aviation Batteries Service Bulletin
Document No. A00027, Rev G, dated July 14,
1998.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Atlanta Aircraft
Certification Office, One Crown Center, 1895
Phoenix Boulevard, suite 450, Atlanta,
Georgia 30349. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta Aircraft Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta Aircraft
Certification Office.

(e) The replacements required by this AD
shall be done in accordance with SAFT
Aviation Batteries Service Bulletin Document
No. A00027, Rev G, dated July 14, 1998. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from SAFT
America Inc., 711 Industrial Boulevard,
Valdosta, Georgia 31601. Copies may be
inspected at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700, Washington,
DC.

(f) This amendment becomes effective on
November 2, 1998.

Issued in Kansas City, Missouri, on
September 14, 1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-25124 Filed 9-23-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—NM-82—-AD; Amendment
39-10793; AD 98-20-27]

RIN 2120-AA64

Airworthiness Directives; Airbus
Industrie Model A300-600 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.
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SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Airbus Model A300—
600 series airplanes, that requires
repetitive inspections to detect fatigue
cracking of the wing top skin at the front
spar joint; and a follow-on eddy current
inspection and repair, if necessary. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
detect and correct fatigue cracking of the
wing top skin at the front spar joint,
which could result in reduced structural
integrity of the airplane.

DATES: Effective October 29, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 29,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Airbus Model
A300-600 series airplanes was
published in the Federal Register on
May 12, 1998 (63 FR 26109). That action
proposed to require repetitive
inspections to detect fatigue cracking of
the wing top skin at the front spar joint;
and a follow-on eddy current inspection
and repair, if necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter expresses no
objection to the proposed rule.

Request To Allow Flight With Known
Cracks

One commenter recommends that the
proposed AD be revised to allow
continued operation of an unrepaired

airplane following detection of cracks,
utilizing the allowable damage limits
and temporary repairs described in
Airbus Service Bulletin A300-57-6045.
The commenter expresses confidence
that allowing continued flight within
the allowable crack limits and with the
temporary repairs specified in the
service bulletin will provide the
necessary level of safety. The
commenter further states that the
manufacturer has not identified a
permanent repair for the area, nor has a
preventive modification been identified
that would allow termination of the
inspections required by this proposed
AD. Additionally, the commenter notes
that the area where the cracks may
occur would require an extensive
internal repair that has not been
developed at this time. If such cracking
occurs, an airplane could be grounded
for a long time period while a repair is
developed, analyzed, and approved.

The FAA does not concur. It is the
FAA'’s policy to require repair of known
cracks prior to further flight (except in
certain cases of unusual need). This
policy is based on the fact that such
damaged airplanes do not conform to
the FAA certificated type design, and
therefore, are not airworthy until a
properly approved repair is
incorporated. Although the referenced
service bulletin specifies temporary
repairs for certain crack findings, it does
not provide such repairs for cracking
outside certain limits. For those cases,
the service bulletin specifies that,
depending upon crack length, operators
should either contact the manufacturer
for appropriate repairs or accomplish
repetitive visual inspections at specified
intervals. Therefore, the FAA has
determined that, due to the safety
implications and consequences
associated with cracking of the wing top
skin at the front spar joint, any subject
area that is found to be cracked must be
addressed, prior to further flight, in
accordance with a method approved by
the FAA.

Later Revision of Service Bulletin

One commenter has provided a copy
of Airbus Service Bulletin A300-57—
6045, Revision 02, dated April 21, 1998,
including Appendix 1, Revision 02,
dated April 21, 1998, but makes no
specific request in regard to this
revision. Airbus Service Bulletin A300—
57-6045, Revision 1, dated August 3,
1994, including Appendix 1, Revision 1,
dated August 3, 1994, was cited in the
proposed AD as the appropriate source
of service information for
accomplishment of the actions required
by this AD. The FAA has reviewed
Revision 02 of the service bulletin and

has determined that it contains no
substantive differences from Revision 1.
Therefore, the final rule has been
revised to add Revision 02 as an
appropriate source of service
information.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 54 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per airplane to accomplish
the required inspection, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the inspection required by this AD on
U.S. operators is estimated to be $6,480,
or $120 per airplane, per inspection
cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“*significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-27 Airbus Industrie: Amendment
39-10793. Docket 98—NM-82—-AD.

Applicability: All Model A300-600
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
the wing top skin at the front spar joint,
which could result in reduced structural
integrity of the airplane, accomplish the
following:

(a) Prior to the accumulation of 22,000 total
flight cycles, or within 2,000 flight cycles
after the effective date of this AD, whichever
occurs later, perform a detailed visual
inspection to detect fatigue cracking of the
wing top skin at the front spar joint, in
accordance with Airbus Service Bulletin
A300-57-6045, Revision 1, dated August 3,
1994, including Appendix 1, Revision 1,
dated August 3, 1994; or Airbus Service
Bulletin A300-57-6045, Revision 02, dated
April 21, 1998, including Appendix 1,
Revision 02, dated April 21, 1998. Repeat the
detailed visual inspection thereafter at
intervals not to exceed 8,000 flight cycles.

(b) If any cracking is suspected or detected
during any inspection required by paragraph
(a) of this AD, prior to further flight, perform
an eddy current inspection to confirm the
findings of the visual inspection, in
accordance with Airbus Service Bulletin

A300-57-6045, Revision 1, dated August 3,
1994, including Appendix 1, Revision 1,
dated August 3, 1994; or Airbus Service
Bulletin A300-57-6045, Revision 02, dated
April 21, 1998, including Appendix 1,
Revision 02, dated April 21, 1998. If any
cracking is detected during any eddy current
inspection, prior to further flight, repair in
accordance with a method approved by the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, or the
Direction Générale de I'Aviation Civile or (its
delegated agent).

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Airbus Service Bulletin A300-57-6045,
Revision 1, dated August 3, 1994, including
Appendix 1, Revision 1, dated August 3,
1994; or Airbus Service Bulletin A300-57—
6045, Revision 02, dated April 21, 1998,
including Appendix 1, Revision 02, dated
April 21, 1998. Revision 1 of Airbus Service
Bulletin A300-57-6045 contains the
following list of effective pages:

Revision
Page No. level shown Date 520\2’” on
on page pag
1-10 .......... 1 s August 3, 1994.
Appendix 1
1-2 e 1o, August 3, 1994.
36 e Original ...... March 18, 1993.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 97-374—
238(B), dated December 3, 1997.

(f) This amendment becomes effective on
October 29, 1998.

Issued in Renton, Washington, on
September 16, 1998.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25354 Filed 9-23-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-84—-AD; Amendment 39—
10794; AD 98-19-15]

RIN 2120-AA64

Airworthiness Directives; Fairchild
Aircraft, Inc. SA226 and SA227 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
98-19-15, which was sent previously to
all known U.S. owners and operators of
Fairchild Aircraft, Inc. (Fairchild)
SA226 and SA227 series airplanes. The
AD applies to those airplanes that are
equipped with Barber-Colman pitch
trim actuators, part number (P/N) 27—
19008-001 or P/N 27-19008-002. This
AD requires incorporating information
into the Limitations Section of the
airplane flight manual (AFM) that
imposes a speed restriction and a
minimum pilot requirement. The AD
resulted from reports of two incidents of
abrupt movement of the horizontal
stabilizer to or near the full airplane
nose-up position. These two incidents
involved mechanical failure of these
Barber-Colman pitch trim actuators. The
actions specified by this AD are
intended to lessen the severity of
airplane pitch up caused by mechanical
failure of the pitch trim actuator, which
could result in a pitch upset and
structural failure of the airplane.
DATES: Effective September 25, 1998, to
all persons except those to whom it was
made immediately effective by priority
letter AD 98-19-15, issued September
10, 1998, which contained the
requirements of this amendment.
Comments for inclusion in the Rules
Docket must be received on or before
October 21, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
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Attention: Rules Docket 98—CE—84—AD,
Room 1558, 601 E. 12th Street, Kansas
City, Missouri 64106.

Service information that applies to
this AD may be obtained from Field
Support Engineering, Fairchild Aircraft,
PO Box 790490, San Antonio, Texas
78279-0490. This information may also
be examined at the Rules Docket at the
address above.

FOR FURTHER INFORMATION CONTACT: Mr.
Ronald L. Filler, Flight Test Pilot, FAA,
Airplane Certification Office, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150; telephone: (817) 222-5132;
facsimile: (817) 222-5960.
SUPPLEMENTARY INFORMATION:

Discussion

On September 10, 1998, the FAA
issued priority letter AD 98-19-15,
which applies to Fairchild SA226 and
SA227 airplanes that are equipped with
Barber-Colman pitch trim actuators, P/N
27-19008-001 or P/N 27-19008-002.
That AD resulted from reports of two
incidents of abrupt movement of the
horizontal stabilizer to or near the full
airplane nose-up position. These two
incidents involved mechanical failure of
these Barber-Colman pitch trim
actuators. In the latest incident, the
airplane experienced an upset that
resulted in a 42-degree nose-up pitch
with the airspeed decreasing to 79 knots
indicated airspeed (IAS). The other
incident was very similar to the one
described above.

AD 98-19-15 requires incorporating
the following information into the
applicable AFM:

¢ “Limit the maximum indicated airspeed
to maneuvering airspeed (Va) as shown in the
appropriate airplane flight manual (AFM).”
and

¢ “The minimum crew required is two
pilots.”

The speed restriction is intended to
assure that the airplane is at a
manageable speed while the pilots tend
to the control forces that would be
present during a pitch up condition, and
successfully operate and land the
airplane.

The two-pilot requirement is based on
the comments received from those that
were involved in the investigation/
analysis of the two incidents. Both
incidents were with two pilots in the
airplane, and the comments indicated
that the forces involved required two
pilots. When the actuator fails in the full
leading edge down position and the
actuator fails to retrim, the column
forces exceed the temporary force limits
for one pilot. One pilot may not be able
to sustain the forces required to
continue safe flight and landing. In

addition, having two pilots has proven

beneficial in other cases of aircraft that

have sustained control system
malfunctions resulting in high control
forces and/or limited control power.

Two pilots also gives one a chance to

tune radios, read the navigation

equipment, and communicate with air
traffic control, as needed.

Operators of SA226 and SA227 series
airplanes, except for the commuter
category Models SA227-CC and SA227—-
DC airplanes, may avoid the restrictions
of this AD by installing an airworthy
Simmonds-Precision actuator, P/N
DL5040M5 or P/N DL5040M6, in place
of the affected Barber-Colman actuator.
The Simmonds-Precision actuators are
not approved for the Models SA227-CC
and SA227-DC airplanes.

In addition, this AD does not affect
AD 97-23-01, Amendment 39-10188
(62 FR 5922, November 3, 1997). AD
97-23-01 still applies to all SA226 and
SA227 series airplanes equipped with
either Barber-Colman or Simmonds-
Precision pitch trim actuators, and
requires the following:

—Repetitively measuring the freeplay of
the pitch trim actuator and
repetitively inspecting the actuator for
rod slippage or ratcheting;

—Immediately replacing any actuator if
certain freeplay limitations are
exceeded or rod slippage or ratcheting
is evident; and,

—Eventually replacing the Simmonds-
Precision actuators regardless of the
inspection results.

Relevant Service Information

Fairchild has issued the following
service letters that specify limiting the
maximum indicated airspeed to
maneuvering airspeed (Va) as shown in
the appropriate airplane flight manual
(AFM), operating the aircraft with two
pilots, and other operating instructions,
to lessen the severity of airplane pitch
up in case of failure of the subject
actuators:

Service Letter 226-SL-017, FAA
Approved: August 26, 1998; Revised:
September 2, 1998.

Service Letter 227-SL-033, FAA
Approved: August 26, 1998; Revised:
September 2, 1998.

Service Letter CC7-SL-023, FAA
Approved: August 26, 1998; Revised:
September 2, 1998.

The FAA’s Determination and
Explanation of the AD

Since an unsafe condition was
identified that is likely to exist or
develop in other Fairchild Aircraft
SA226 and SA227 series airplanes of the
same type design airplanes that are
equipped with Barber-Colman pitch

trim actuators, part number (P/N) 27—
19008-001 or P/N 27-19008-002, the
FAA:

—Determined that immediate AD action
should be taken to lessen the severity
of airplane pitch up caused by
mechanical failure of the pitch trim
actuator, which could result in a pitch
upset and structural failure of the
airplane; and

—Issued AD 98-19-15 as a priority
letter on September 10, 1998.

Because of the seriousness of the issue
and in order to assure the continued
airworthiness of the SA226 and SA227
series airplanes, the FAA determined
that the speed restriction and minimum
pilot requirement are necessary while a
mechanical fix is being researched and
developed for the affected Barber-
Colman pitch trim tab actuators.

At the present time, there is a design
alternative to the Barber-Colman pitch
trim actuators for the affected airplanes,
except for the Models SA227—CC and
SA227-DC airplanes. This alternative is
the Simmonds-Precision pitch trim
actuator, P/N DL5040M5 or P/N
DL5040M6. The goal is to find, approve,
and eventually require a mechanical fix
for all of the SA226 and SA227 series
airplanes equipped with Barber-Colman
pitch trim actuators, instead of imposing
the speed restriction and minimum pilot
requirement.

Determination of the Effective Date of
the AD

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on September 10, 1998, to
all known U.S. operators of Fairchild
SA226 and SA227 series airplanes that
are equipped with Barber-Colman pitch
trim actuators, P/N 27-19008-001 or P/
N 27-19008-002. These conditions still
exist, and the AD is hereby published in
the Federal Register as an amendment
to §39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective as to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting immediate flight safety and,
thus, was not preceded by notice and
opportunity to comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
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Rules Docket number and be submitted
in triplicate to the address specified
above. All communications received on
or before the closing date for comments
will be considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—CE-84—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “*significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-19-15 Fairchild Aircraft, Inc.:
Amendment 39-10794; Docket No. 98-
CE-84-AD.

Applicability: Models SA226-T, SA226—
T(B), SA226—AT, SA226-TC, SA227-TT,
SA227-AT, SA227-AC, SA227-BC, SA227—-
CC, and SA227-DC airplanes, all serial
numbers, certificated in any category; that are
equipped with Barber-Colman pitch trim
actuators, part number (P/N) 27-19008—-001
or P/N 27-19008-002.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished or made unnecessary by
replacement of the P/N 27-19008-001 or P/
N 27-19008-002 Barber-Colman pitch trim
actuator with a Simmonds-Precision actuator,
P/N DL5040M5 or P/N 5040M6. This
replacement may only be accomplished on
SA226-T, SA226-T(B), SA226—-AT, SA226—
TC, SA227-TT, SA227-AT, SA227-AC, or
SA227-BC aircraft. The Simmonds-Precision
actuators are not approved for the Models
SA227-CC and SA227-DC airplanes.

To lessen the severity of airplane pitch up
caused by mechanical failure of the pitch
trim actuator, which could result in a pitch
upset and structural failure of the airplane,
accomplish the following:

(a) Prior to further flight after receipt of this
AD, revise the FAA-approved Airplane Flight
Manual (AFM) by incorporating the
following into the Limitations Section of the

AFM. This may be accomplished by inserting
a copy of this AD into the AFM:

¢ Limit the maximum indicated airspeed
to maneuvering airspeed (Va) as shown in the
appropriate airplane flight manual (AFM).”
and

e “The minimum crew required is two
pilots.”

Note 2: Fairchild Service Letter 226—-SL—
017, Fairchild Service Letter 227-SL—-033,
and Fairchild Service Letter CC7-SL-023, all
FAA Approved: August 26, 1998; Revised:
September 2, 1998; address the subject matter
of this AD.

(b) Incorporating the AFM revision, as
specified in paragraph (a) of this AD, may be
performed by the owner/operator holding at
least a private pilot certificate as authorized
by §43.7 of the Federal Aviation Regulations
(14 CFR 43.7), and must be entered into the
aircraft records showing compliance with
this AD in accordance with §43.9 of the
Federal Aviation Regulations (14 CFR 43.9).

Note 3: This AD does not affect AD 97-23—
01, Amendment 39-10188 (62 FR 5922,
November 3, 1997). AD 97-23-01 still
applies to all SA226 and SA227 series
airplanes equipped with either Barber-
Colman or Simmonds-Precision pitch trim
actuators, and requires the following:

—~Repetitively measuring the freeplay of the
pitch trim actuator and repetitively
inspecting the actuator for rod slippage or
ratcheting;

—Immediately replacing any actuator if
certain freeplay limitations are exceeded or
rod slippage or ratcheting is evident; and,

—Eventually replacing the Simmonds-
Precision actuators regardless of the
inspection results.

(c) Special flight permits may be issued in
accordance with §§821.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Fort Worth
Airplane Certification Office (ACO), FAA,
2601 Meacham Boulevard, Fort Worth, Texas
76193-0150. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Fort Worth ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Fort Worth ACO.

(e) All persons affected by this directive
may obtain copies of the documents referred
to herein upon request to Field Support
Engineering, Fairchild Aircraft, P.O. Box
790490, San Antonio, Texas 78279-0490; or
may examine these documents at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

(f) This amendment becomes effective on
September 25, 1998, to all persons except
those persons to whom it was made
immediately effective by priority letter AD
98-19-15, issued September 10, 1998, which
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contains the requirements of this
amendment.

Issued in Kansas City, Missouri, on
September 17, 1998.

Michael K. Dahl,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-25479 Filed 9-23-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-53-AD; Amdt. 39—
10795; AD 98-20-28]

RIN 2120-AA64
Airworthiness Directives; Pilatus

Aircraft Ltd. Models PC-12 and PC-12/
45 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Pilatus Aircraft Ltd. Models
PC-12 and PC-12/45 airplanes. This AD
requires revising the FAA-approved
Airplane Flight Manual (AFM) to
specify procedures that would prohibit
flight in severe icing conditions (as
determined by certain visual cues), limit
or prohibit the use of various flight
control devices while in severe icing
conditions, and provide the flight crew
with recognition cues for, and
procedures for exiting from, severe icing
conditions. This AD is prompted by the
results of a review of the requirements
for certification of these airplanes in
icing conditions, new information on
the icing environment, and icing data

provided currently to the flight crew.
The actions specified by this AD are
intended to minimize the potential
hazards associated with operating these
airplanes in severe icing conditions by
providing more clearly defined
procedures and limitations associated
with such conditions.

EFFECTIVE DATE: November 4, 1998.
ADDRESSES: This information may be
examined at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE-53—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106; or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
Small Airplane Directorate, Aircraft
Certification Service, 1201 Walnut, suite
900, Kansas City, Missouri 64106;
telephone: (816) 425-6932; facsimile:
(816) 426-2169.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to Pilatus Aircraft Ltd. Models
PC-12 and PC-12/45 airplanes was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on September 16, 1997 (62 FR 48499).
The NPRM proposed to require revising
the Limitations Section of the FAA-
approved AFM to specify procedures
that would:

* Require flight crews to immediately
request priority handling from Air
Traffic Control to exit severe icing
conditions (as determined by certain
visual cues);

« Prohibit flight in severe icing
conditions (as determined by certain
visual cues);

« Prohibit use of the autopilot when
ice is formed aft of the protected
surfaces of the wing, or when an
unusual lateral trim condition exists;
and

* Require that all icing wing
inspection lights be operative prior to
flight into known or forecast icing
conditions at night.

That action also proposed to require
revising the Normal Procedures Section
of the FAA-approved AFM to specify
procedures that would:

¢ Limit the use of the flaps and
prohibit the use of the autopilot when
ice is observed forming aft of the
protected surfaces of the wing, or if
unusual lateral trim requirements or
autopilot trim warnings are
encountered; and

« Provide the flight crew with
recognition cues for, and procedures for
exiting from, severe icing conditions.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
following comments received.

In addition to the proposed rule
described previously, in September
1997, the FAA issued 24 other similar
proposals that address the subject
unsafe condition on various airplane
models (see below for a listing of all 24
proposed rules). These 24 proposals also
were published in the Federal Register
on September 16, 1997. This final rule
contains the FAA’s responses to all
public comments received for each of
these proposed rules.

: Federal Register
Docket No. Manufacturer airplane model Citationg

97-CE-49-AD ....... Aerospace Technologies of Australia Models N22B and N24A ... 62 FR 48520
97-CE-50-AD ....... Harbin Aircraft Mfg. Corporation Model Y12 IV 62 FR 48513
97-CE-51-AD ....... Partenavia Costruzioni Aeronauticas, S.p.A. Models P68, AP68TP 300, AP68TP 600 ........cccccccvvrnnne 62 FR 48524
97-CE-52-AD ....... Industrie Aeronautiche Meccaniche Rinaldo Piaggio S.p.A. Model P=180 ..........cccceviieniiiiicniinieee 62 FR 48502
97-CE-53-AD ....... Pilatus Aircraft Ltd. Models PC—=12 and PC—12/45 ........cccciioiiiiiiieiiesieseesie et 62 FR 48499
97-CE-54-AD ....... Pilatus Britten-Norman Ltd. Models BN—2A, BN—2B, and BN=2T ........cccccoiiuirriiiiiiniiee e niieeesieee s 62 FR 48538
97-CE-55-AD ...... SOCATA—Groupe Aerospatiale Model TBM—=700 ........c.ccoiiiiiiiiiiaiiiie et 62 FR 48506
97-CE-56-AD ....... Aerostar Aircraft Corporation Models PA-60-600, —601, —601P, —602P, and —700P ............ccccecuenuen. 62 FR 48481
97-CE-57-AD ....... Twin Commander Aircraft Corporation Models 500, -500-A, —-500-B,-500-S, —-500-U, -520, -560, | 62 FR 48549

-560-A, -560-E, -560-F, —680, —680—-E, —680FL(P), —680T, —680V, —680W, —681,-685, —690,

—690A, —690B, —690C, —690D, —695, —695A, —695B, and 720.
97-CE-58-AD ....... Raytheon Aircraft Company Models E55, E55A, 58, 58A, 58P, 58PA, 58TC, 58TCA, 60 series, 65— | 62 FR 48517

B80 series, 65—-B90 series, 90 series, F90 series, 100 series, 300 series, and B300 series.
97-CE-59-AD ....... Raytheon Aircraft Company Model 2000 ..........c.coiiiiiiiiieiieeiee et ene e 62 FR 48531
97-CE-60-AD ....... The New Piper Aircraft, Inc. Models PA-46-310P and PA-46—-350P 62 FR 48542
97-CE-61-AD ....... The New Piper Aircraft, Inc. Models PA-23, PA-23-160, PA-23-235, PA-23-250, PA-E23-250, | 62 FR 48546

PA-30, PA-39, PA-40, PA-31, PA-31-300, PA-31-325, PA-31-350, PA-34—-200, PA-34-200T,

PA-34-220T, PA-42, PA-42-720, PA-42-1000.
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Docket No. Manufacturer airplane model Citationg
97-CE-62-AD ....... Cessna Aircraft Company Models P210N, T210N, P210R, and 337 SEMES .....ccccccevvvreerivrreniveeenieennns 62 FR 48535
97-CE-63-AD ....... Cessna Aircraft Company Models T303, 310R, T310R, 335, 340A, 402B, 402C, 404, F406, 414, | 62 FR 48528

414A, 421B, 421C, 425, and 441.

97-CE-64-AD ....... SlAI-Marchetti S.r.I. (Augusta) Models SF600 and SFBO0A .........ccociiiiiiiieiiiiee it 62 FR 48510
97-NM-170-AD .... | Cessna Aircraft Company Models 500, 501, 550, 551, and 560 SErES .......c.cccerrrrrerieeeeiiieeesiieeesnnes 62 FR 48560
97-NM-171-AD .... | Sabreliner Corporation Models 40, 60, 70, and 80 SEIIES .......cceiiurieiiiiieiiiie et e et 62 FR 48556
97-NM-172—AD .... | Gulfstream Aerospace Model G—159 SEIHES .........ccccceeriireeiiiieeriieeeireeesireeesteeesseeeessreeeesreeesnseeeesnnes 62 FR 48563
97-NM-173-AD .... | McDonnell Douglas Models DC—3 and DC—4 SEIES ........cceiurieiiiiieaiiriaeaiieeasieeeaieeeesieeessreeesneeeesaneas 62 FR 48553
97-NM-174—-AD .... | Mitsubishi Heavy Industries Model YS—11 and YS—11A SEIES ......cccccceeirruireiiiirearieeeeeieeesnieeesneeeesnnns 62 FR 48567
97-NM-175-AD .... | Frakes Aviation Model G—73 (Mallard) and G—73T SEIIES .......cceiiuiieiiiieiiiiie e e e e 62 FR 48577
97-NM-176—-AD .... | Fairchild Models F27 and FH227 SEIIES ........cccciiiiiiiiiiieiii ettt et 62 FR 48570
97-NM-177-AD .... | Lockheed L—14 and L—18 SEri€S AIPIANES .......c.ceiiiiiiiiiiiii i riee et ee et e et e e snre e e saenas 62 FR 48574

Comment 1. Unsubstantiated Unsafe
Condition for This Model

One commenter suggests that the AD’s
were developed in response to a
suspected contributing factor of an
accident involving an airplane type
unrelated to the airplanes specified in
the proposal. The commenter states that
these proposals do not justify that an
unsafe condition exists or could develop
in a product of the same type design.
Therefore, the commenter asserts that
the proposal does not meet the criteria
for the issuance of an AD as specified
in 14 CFR part 39 (Airworthiness
Directives) of the Federal Aviation
Regulations.

The FAA does not concur. As stated
in the notice of proposed rulemaking
(NPRM), the FAA has identified an
unsafe condition associated with
operating the airplane in severe icing
conditions. As stated in the preamble to
the proposal, the FAA has not required
that airplanes be shown to be capable of
operating safely in icing conditions
outside the certification envelope
specified in Appendix C of part 25 of
the Federal Aviation Regulations (14
CFR part 25). This means that any time
an airplane is flown in icing conditions
for which it is not certificated, there is
a potential for an unsafe condition to
exist or develop and the flight crew
must take steps to exit those conditions
expeditiously. Further, the FAA has
determined that flight crews are not
currently provided with adequate
information necessary to determine
when an airplane is operating in icing
conditions for which it is not
certificated or what action to take when
such conditions are encountered. The
absence of this information presents an
unsafe condition because without that
information, a pilot may remain in
potentially hazardous icing conditions.
This AD addresses the unsafe condition

by requiring AFM revisions that provide
the flight crews with visual cues to
determine when icing conditions have
been encountered for which the airplane
is not certificated, and by providing
procedures to safely exit those
conditions.

Further, in the preamble of the
proposed rule, the FAA discussed the
investigation of roll control anomalies to
explain that this investigation was not a
complete certification program. The
testing was designed to examine only
the roll handling characteristics of the
airplane in certain droplets the size of
freezing drizzle. The testing was not a
certification test to approve the airplane
for flight into freezing drizzle. The
results of the tests were not used to
determine if this AD is necessary, but
rather to determine if design changes
were needed to prevent a catastrophic
roll upset. The roll control testing and
the AD are two unrelated actions.

Additionally, in the preamble of the
proposed rule, the FAA acknowledged
that the flight crew of any airplane that
is certificated for flight in icing
conditions may not have adequate
information concerning flight in icing
conditions outside the icing envelope.
However, in 1996, the FAA found that
the specified unsafe condition must be
addressed as a higher priority on
airplanes equipped with pneumatic
deicing boots and unpowered roll
control systems. These airplanes were
addressed first because the flight crew
of an airplane having an unpowered roll
control system must rely solely on
physical strength to counteract roll
control anomalies, whereas a roll
control anomaly that occurs on an
airplane having a powered roll control
system need not be offset directly by the
flight crew. The FAA also placed a
priority on airplanes that are used in
regularly scheduled passenger service.

The FAA has previously issued AD’s to
address those airplanes. Since the
issuance of those AD’s, the FAA has
determined that similar AD’s should be
issued for similarly equipped airplanes
that are not used in regularly scheduled
passenger service.

Comment 2. AD Is Inappropriate To
Address Improper Operation of the
Airplane

One commenter requests that the
proposed AD be withdrawn because an
unsafe condition does not exist within
the airplane. Rather, the commenter
asserts that the unsafe condition is the
improper operation of the airplane. The
commenter further asserts that issuance
of an AD is an inappropriate method to
address improper operation of the
airplane.

The FAA does not concur. The FAA
has determined that an unsafe condition
does exist as explained in the proposed
notice and discussed previously. As
specifically addressed in Amendment
39-106 of part 39 of the Federal
Aviation Regulations (14 CFR part 39),
the responsibilities placed on the FAA
statute (49 U.S.C. 40101, formerly the
Federal Aviation Act) justify allowing
AD’s to be issued for unsafe conditions
however and wherever found, regardless
of whether the unsafe condition results
from maintenance, design defect, or any
other reason.

This same commenter considers part
91 (rather than part 39) of the Federal
Aviation Regulations (14 CFR part 91)
the appropriate regulation to address the
problems of icing encounters outside of
the limits for which the airplane is
certificated. Therefore, the commenter
requests that the FAA withdraw the
proposal.

The FAA does not concur. Service
experience demonstrates that flight in
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icing conditions that is outside the icing
certification envelope does occur. Apart
from the visual cues provided in these
final rules, there is no existing method
provided to the flight crews to identify
when the airplane is in a condition that
exceeds the icing certification envelope.
Because this lack of awareness may
create an unsafe condition, the FAA has
determined that it is appropriate to
issue an AD to require a revision of the
AFM to provide this information.

One commenter asserts that while it is
prudent to advise and routinely remind
the pilots about the hazards associated
with flight into known or forecast icing
conditions, the commenter is opposed
to the use of an AD to accomplish that
function. The commenter states that
pilots’ initial and bi-annual flight
checks are the appropriate vehicles for
advising the pilots of such hazards, and
that such information should be
integrated into the training syllabus for
all pilot training.

The FAA does not concur that
substituting advisory material and
mandatory training for issuance of an
AD is appropriate. The FAA
acknowledges that, in addition to the
issuance of an AD, information
specified in the revision to the AFM
should be integrated into the pilot
training syllabus. However, the
development and use of such advisory
materials and training alone are not
adequate to address the unsafe
condition. The only method of ensuring
that certain information is available to
the pilot is through incorporation of the
information into the Limitations Section
of the AFM. The appropriate vehicle for
requiring such a revision of the AFM is
issuance of an AD. No change is
necessary to the final rule.

Comment 3. Inadequate Visual Cues

One commenter provides qualified
support for the AD. The commenter
notes that the recent proposals are
identical to the AD’s issued about a year
ago. Although the commenter supports
the intent of the AD’s as being
appropriate and necessary, the
commenter states that it is unfortunate
that the flight crew is burdened with
recognizing icing conditions with visual
cues that are inadequate to determine
certain icing conditions. The commenter
points out that, for instance, side
window icing (a very specific visual
cue) was determined to be a valid visual
cue during a series of icing tanker tests
on a specific airplane; however, later
testing of other models of turboprop
airplanes revealed that side window
icing was invalid as a visual cue for
identifying icing conditions outside the
scope of Appendix C.

The FAA does not concur with the
commenters’ request to provide more
specific visual cues. The FAA finds that
the value of visual cues has been
substantiated during in-service
experience. Additionally, the FAA finds
that the combined use of the generic
cues provided and the effect of the final
rules in increasing the awareness of
pilots concerning the hazard of
operating outside of the certification
icing envelope will provide an
acceptable level of safety. Although all
of the cues may not be exhibited on a
particular model, the FAA considers
that at least some of the cues will be
exhibited on all of the models affected
by this AD. For example, some airplanes
may not have side window cues in
freezing drizzle, but would exhibit other
cues (such as accumulation of ice aft of
the protected area) under those
conditions. For these reasons, the FAA
considers that no changes regarding
visual cues are necessary in the final
rule. However, for those operators that
elect to identify airplane-specific visual
cures, the FAA would consider a
request for approval of an alternative
method of compliance, in accordance
with the provisions of this AD.

Comment 4. Request for Research and
Use of Wing-Mounted Ice Detectors

One commenter requests that wing-
mounted ice detectors, which provide
real-time icing severity information (or
immediate feedback) to flight crews,
continue to be researched and used
throughout the fleet. The FAA infers
from this commenter’s request that the
commenter asks that installation of
these ice detectors be mandated by the
FAA.

While the FAA supports the
development of such ice detectors, the
FAA does not concur that installation of
these ice detectors should be required at
this time. Visual cues are adequate to
provide an acceptable level of safety;
therefore, mandatory installation of ice
detector systems, in this case, is not
necessary to address the unsafe
condition. Nevertheless, because such
systems may improve the current level
of safety, the FAA has officially tasked
the Aviation Rulemaking Advisory
Committee (ARAC) to develop a
recommendation concerning ice
detection. Once the ARAC has
submitted its recommendation, the FAA
may consider further rulemaking action
to require installation of such
equipment.

Comment 5. Particular Types of Icing

This same commenter also requests
that additional information be included
in paragraph (a) of the AD that would

specify particular types of icing or
particular accretions that result from
operating in freezing precipitation. The
commenter asserts that this information
is of significant value to the flightcrew.

The FAA does not concur with the
commenter’s suggestion to specify types
of icing or accretion. The FAA has
determined that supercooled large
droplets (SLD) can result in rime ice,
mixed (intermediate) ice, and ice with
glaze or clear appearance. Therefore, the
FAA finds that no type of icing can be
excluded from consideration during
operations in freezing precipitation, and
considers it unnecessary to cite those
types of icing in the AD.

Alternative to the AD

Since issuance of the NPRM, Pilatus
has issued a temporary revision for the
Pilatus Models PC-12 and PC-12/45
airplanes’ Pilot’s Operating Handbook
(POH), which is entitled: PC-12 Pilot’s
Operating Handbook, Pilatus Report No.
01973-001, Temporary Revision, Icing
Information, dated December 18, 1997.
This POH temporary revision
incorporates information that is
equivalent to the information proposed
in the NPRM.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that (1) the above-referenced
POH temporary revision should be
considered as an alternative method of
compliance (AMOC) to the actions
proposed in the NPRM; and (2) air
safety and the public interest require the
adoption of the rule as proposed except
for the addition of the POH temporary
revision as an AMOC and minor
editorial corrections. The FAA has
determined that this addition and these
minor corrections will not change the
meaning of the AD and will not add any
additional burden upon the public than
was already proposed.

Cost Impact

The FAA estimates that 4 airplanes in
the U.S. registry will be affected by this
AD, that it will take approximately 1
workhour per airplane to accomplish
this action, and that the average labor
rate is approximately $60 an hour. Since
an owner/operator who holds at least a
private pilot’s certificate as authorized
by 8843.7 and 43.9 of the Federal
Aviation Regulations (14 CFR 43.7 and
43.9) can accomplish this action, the
only cost impact upon the public is the
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time it will take the affected airplane
owners/operators to incorporate the
AFM revision or POH temporary
revision.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator will accomplish those
actions in the future if this AD were not
adopted.

In addition, the FAA recognizes that
this action may impose operational
costs. However, these costs are
incalculable because the frequency of
occurrence of the specified conditions
and the associated additional flight time
cannot be determined. Nevertheless,
because of the severity of the unsafe
condition, the FAA has determined that
continued operational safety
necessitates the imposition of the costs.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-20-28 Pilatus Aircraft Ltd: Amendment
39-10795; Docket No. 97-CE-53-AD.

Applicability: Models PC-12 and PC-12/45
airplanes, all serial numbers, certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To minimize the potential hazards
associated with operating the airplane in
severe icing conditions by providing more
clearly defined procedures and limitations
associated with such conditions, accomplish
the following:

(a) Within 30 days after the effective date
of this AD, accomplish the requirements of
paragraphs (a)(1) and (a)(2) of this AD.

Note 2: Operators should initiate action to
notify and ensure that flight crewmembers
are apprised of this change.

(1) Revise the FAA-approved Airplane
Flight Manual (AFM) by incorporating the
following into the Limitations Section of the
AFM. This may be accomplished by inserting
a copy of this AD in the AFM.

“WARNING

Severe icing may result from
environmental conditions outside of those for
which the airplane is certificated. Flight in
freezing rain, freezing drizzle, or mixed icing
conditions (supercooled liquid water and ice
crystals) may result in ice build-up on
protected surfaces exceeding the capability of
the ice protection system, or may result in ice
forming aft of the protected surfaces. This ice
may not be shed using the ice protection
systems, and may seriously degrade the
performance and controllability of the
airplane.

 During flight, severe icing conditions
that exceed those for which the airplane is
certificated shall be determined by the
following visual cues. If one or more of these
visual cues exists, immediately request
priority handling from Air Traffic Control to

facilitate a route or an altitude change to exit
the icing conditions.

—Unusually extensive ice accumulation on
the airframe and windshield in areas not
normally observed to collect ice.

—Accumulation of ice on the upper surface
of the wing aft of the protected area.

« Since the autopilot, when installed and
operating, may mask tactile cues that indicate
adverse changes in handling characteristics,
use of the autopilot is prohibited when any
of the visual cues specified above exist, or
when unusual lateral trim requirements or
autopilot trim warnings are encountered
while the airplane is in icing conditions.

« All wing icing inspection lights must be
operative prior to flight into known or
forecast icing conditions at night.

Note: This supersedes any relief provided
by the Master Minimum Equipment List
(MMEL).”

(2) Revise the FAA-approved AFM by
incorporating the following into the Normal
Procedures Section of the AFM. This may be
accomplished by inserting a copy of this AD
in the AFM.

“THE FOLLOWING WEATHER
CONDITIONS MAY BE CONDUCIVE TO
SEVERE IN-FLIGHT ICING:

« Visible rain at temperatures below 0
degrees Celsius ambient air temperature.

« Droplets that splash or splatter on impact
at temperatures below 0 degrees Celsius
ambient air temperature.

PROCEDURES FOR EXITING THE SEVERE
ICING ENVIRONMENT:

These procedures are applicable to all
flight phases from takeoff to landing. Monitor
the ambient air temperature. While severe
icing may form at temperatures as cold as
— 18 degrees Celsius, increased vigilance is
warranted at temperatures around freezing
with visible moisture present. If the visual
cues specified in the Limitations Section of
the AFM for identifying severe icing
conditions are observed, accomplish the
following:

« Immediately request priority handling
from Air Traffic Control to facilitate a route
or an altitude change to exit the severe icing
conditions in order to avoid extended
exposure to flight conditions more severe
than those for which the airplane has been
certificated.

« Avoid abrupt and excessive
maneuvering that may exacerbate control
difficulties.

« Do not engage the autopilot.

« If the autopilot is engaged, hold the
control wheel firmly and disengage the
autopilot.

 If an unusual roll response or
uncommanded roll control movement is
observed, reduce the angle-of-attack.

* Do not extend flaps when holding in
icing conditions. Operation with flaps
extended can result in a reduced wing angle-
of-attack, with the possibility of ice forming
on the upper surface further aft on the wing
than normal, possibly aft of the protected
area.

« If the flaps are extended, do not retract
them until the airframe is clear of ice.
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* Report these weather conditions to Air
Traffic Control.”

(b) As an alternative method of compliance
to the actions required by paragraphs (a),
(@)(1), and (a)(2) of this AD, incorporate PC—
12 Pilot’s Operating Handbook, Pilatus
Report No. 01973-001, Temporary Revision,
Icing Information, dated December 18, 1997,
into the pilot’s operating handbook (POH).

(c) Incorporating the AFM revisions or
POH temporary revision, as required by this
AD, may be performed by the owner/operator
holding at least a private pilot certificate as
authorized by §43.7 of the Federal Aviation
Regulations (14 CFR 43.7), and must be
entered into the aircraft records showing
compliance with this AD in accordance with
§43.9 of the Federal Aviation Regulations (14
CFR 43.9).

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(f) All persons affected by this directive
may examine information related to this AD
at the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106, or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700, Washington,
DC.

(9) This amendment becomes effective on
November 4, 1998.

Issued in Kansas City, Missouri, on
September 17, 1998.

Michael K. Dahl,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-25478 Filed 9-23-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-19-AD; Amendment 39—
10800; AD 98-20-33]

RIN 2120-AA64
Airworthiness Directives; Cessna

Aircraft Company Model T210R
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Cessna Aircraft Company
(Cessna) Model T210R airplanes. This
AD requires revising the FAA-approved
Airplane Flight Manual (AFM) to
specify procedures that would prohibit
flight in severe icing conditions (as
determined by certain visual cues), limit
or prohibit the use of various flight
control devices while in severe icing
conditions, and provide the flight crew
with recognition cues for, and
procedures for exiting from, severe icing
conditions. This AD was prompted by
the results of a review of the
requirements for certification of these
airplanes in icing conditions, new
information on the icing environment,
and icing data provided currently to the
flight crew. The actions specified by this
AD are intended to minimize the
potential hazards associated with
operating these airplanes in severe icing
conditions by providing more clearly
defined procedures and limitations
associated with such conditions.

DATES: Effective November 17, 1998.
ADDRESSES: This information may be
examined at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE-19—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
Small Airplane Directorate, Aircraft
Certification Service, 1201 Walnut, suite
900, Kansas City, Missouri 64106,
telephone: (816) 426-6932, facsimile:
(816) 426-2169.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to Cessna Model T210R airplanes
was published in the Federal Register
as a notice of proposed rulemaking
(NPRM) on June 8, 1998 (63 FR 31135).
The NPRM proposed to require revising
the Limitations Section of the FAA-
approved AFM to specify procedures
that would:

* Require flight crews to immediately
request priority handling from Air
Traffic Control to exit severe icing
conditions (as determined by certain
visual cues);

« Prohibit use of the autopilot when
ice is formed aft of the protected
surfaces of the wing, or when an
unusual lateral trim condition exists;
and

¢ Require that all icing wing
inspection lights be operative prior to
flight into known or forecast icing
conditions at night.

e This proposed AD would also
require revising the Normal Procedures
Section of the FAA-approved AFM to
specify procedures that would:

¢ Limit the use of the flaps and
prohibit the use of the autopilot when
ice is observed forming aft of the
protected surfaces of the wing, or if
unusual lateral trim requirements or
autopilot trim warnings are
encountered; and

¢ Provide the flight crew with
recognition cues for, and procedures for
exiting from, severe icing conditions.

The NPRM was the result of a review
of the requirements for certification of
these airplanes in icing conditions, new
information on the icing environment,
and icing data provided currently to the
flight crew.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA'’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 50 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
1 workhour per airplane to accomplish
this action, and that the average labor
rate is approximately $60 an hour. Since
an owner/operator who holds at least a
private pilot’s certificate as authorized
by sections 43.7 and 43.11 of the
Federal Aviation Regulations (14 CFR
43.7 and 43.11) can accomplish this
action, the only cost impact upon the
public is the time it will take the
affected airplane owners/operators to
incorporate the AFM revisions.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator will accomplish those
actions in the future if this AD were not
adopted.
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In addition, the FAA recognizes that
this action may impose operational
costs. However, these costs are
incalculable because the frequency of
occurrence of the specified conditions
and the associated additional flight time
cannot be determined. Nevertheless,
because of the severity of the unsafe
condition, the FAA has determined that
continued operational safety
necessitates the imposition of the costs.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-20-33 Cessna Aircraft Company:
Amendment 39-10800; Docket No. 98—
CE-19-AD.

Applicability: Model T210R airplanes (all
serial numbers), certificated in any category.
Note 1: This AD applies to each airplane

identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
already accomplished.

To minimize the potential hazards
associated with operating the airplane in
severe icing conditions by providing more
clearly defined procedures and limitations
associated with such conditions, accomplish
the following:

(a) Within 30 days after the effective date
of this AD, accomplish the requirements of
paragraphs (a)(1) and (a)(2) of this AD.

Note 2: Operators should initiate action to
notify and ensure that flight crewwmembers
are apprised of this change.

(1) Revise the FAA-approved Airplane
Flight Manual (AFM) by incorporating the
following into the Limitations Section of the
AFM. This may be accomplished by inserting
a copy of this AD in the AFM.

“Warning

Severe icing may result from
environmental conditions outside of those for
which the airplane is certificated. Flight in
freezing rain, freezing drizzle, or mixed icing
conditions (supercooled liquid water and ice
crystals) may result in ice build-up on
protected surfaces exceeding the capability of
the ice protection system, or may result in ice
forming aft of the protected surfaces. This ice
may not be shed using the ice protection
systems, and may seriously degrade the
performance and controllability of the
airplane.

» During flight, severe icing conditions
that exceed those for which the airplane is
certificated shall be determined by the
following visual cues. If one or more of these
visual cues exists, immediately request
priority handling from Air Traffic Control to
facilitate a route or an altitude change to exit
the icing conditions.

—Unusually extensive ice accumulation on
the airframe and windshield in areas not
normally observed to collect ice.

—Accumulation of ice on the lower surface
of the wing aft of the protected area.

» Since the autopilot, when installed and
operating, may mask tactile cues that indicate

adverse changes in handling characteristics,
use of the autopilot is prohibited when any
of the visual cues specified above exist, or
when unusual lateral trim requirements or
autopilot trim warnings are encountered
while the airplane is in icing conditions.

« All wing icing inspection lights must be
operative prior to flight into known or
forecast icing conditions at night. [NOTE:
This supersedes any relief provided by the
Master Minimum Equipment List (MMEL).]”

(2) Revise the FAA-approved AFM by
incorporating the following into the Normal
Procedures Section of the AFM. This may be
accomplished by inserting a copy of this AD
in the AFM.

“The Following Weather Conditions May Be
Conducive to Severe In-Flight Icing:

« Visible rain at temperatures below 0
degrees Celsius ambient air temperature.

« Droplets that splash or splatter on impact
at temperatures below 0 degrees Celsius
ambient air temperature.

Procedures for Exiting the Severe Icing
Environment:

These procedures are applicable to all
flight phases from takeoff to landing. Monitor
the ambient air temperature. While severe
icing may form at temperatures as cold as
— 18 degrees Celsius, increased vigilance is
warranted at temperatures around freezing
with visible moisture present. If the visual
cues specified in the Limitations Section of
the AFM for identifying severe icing
conditions are observed, accomplish the
following:

« Immediately request priority handling
from Air Traffic Control to facilitate a route
or an altitude change to exit the severe icing
conditions in order to avoid extended
exposure to flight conditions more severe
than those for which the airplane has been
certificated.

* Avoid abrupt and excessive
maneuvering that may exacerbate control
difficulties.

« Do not engage the autopilot.

« If the autopilot is engaged, hold the
control wheel firmly and disengage the
autopilot.

« If an unusual roll response or
uncommanded roll control movement is
observed, reduce the angle-of-attack. 4

« Do not extend flaps when holding in
icing conditions. Operation with flaps
extended can result in a reduced wing angle-
of-attack, with the possibility of ice forming
on the upper surface further aft on the wing
than normal, possibly aft of the protected
area.

« If the flaps are extended, do not retract
them until the airframe is clear of ice.

* Report these weather conditions to Air
Traffic Control.”

(b) Incorporating the AFM revisions, as
required by this AD, may be performed by
the owner/operator holding at least a private
pilot certificate as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), and must be entered into the aircraft
records showing compliance with this AD in
accordance with section 43.11 of the Federal
Aviation Regulations (14 CFR 43.11).

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
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of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) All persons affected by this directive
may examine information related to this AD
at the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

(f) This amendment becomes effective on
November 17, 1998.

Issued in Kansas City, Missouri, on
September 18, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-25542 Filed 9-23-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ASW-44]

Establishment of Class E Airspace;
Carrizo Springs, Glass Ranch Airport,
TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment establishes
Class E airspace at Carrizo Springs,
Glass Ranch Airport, TX. The
development of a global positioning
system (GPS) standard instrument
approach procedure (SIAP) to the Glass
Ranch Airport at Carrizo Springs, TX,
has made this rule necessary. This
action is intended to provide adequate
controlled airspace extending upward
from 700 feet or more above the surface
for instrument flight rules (IFR)
operations to the Glass Ranch Airport,
Carrizo Springs, TX.

DATES: Effective 0901 UTC, January 28,
1999. Comments must be received on or
before November 9, 1998.

ADDRESSES: Send comments on the rule
in triplicate to Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest

Region, Docket No. 98—ASW-44, Fort
Worth, TX 76193-0520. The official
docket may be examined in the Office
of the Regional Counsel, Southwest
Region, Federal Aviation
Administration, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the Airspace Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region,
Room 414, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930520, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:

This amendment to 14 CFR part 71
establishes the Class E airspace at
Carrizo Springs, Glass Ranch Airport,
TX. The development of a GPS SIAP to
the Glass Ranch Airport, Carrizo
Springs, TX, has made this rule
necessary. This action is intended to
provide adequate controlled airspace
extending upward from 700 feet or more
above the surface for IFR operations to
the Glass Airport, Carrizo Springs, TX.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 071.1. The Class E airspace
designation listed in this document will
be published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in any adverse
or negative comment and therefore is
issuing it as a direct final rule. A
substantial number of previous
opportunities provided to the public to
comment on substantially identical
actions have resulted in negligible
adverse comments, or obligations.
Unless a written adverse or negative
comment, or a written notice of intent
to submit an adverse or negative
comment, is received within the
comment period, the regulation will
become effective on the date specified
above. After the close of the comment
period, the FAA will publish a
document in the Federal Register
indicating that no adverse or negative
comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment
or written notice of intent to submit
such a comment, a document

withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules docket
number and be submitted to triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action is needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—ASW-44."" The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Further, the FAA has determined that
this regulation is noncontroversial and
unlikely to result in adverse or negative
comments and only involves an
established body of technical
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regulations that require frequent and
routine amendments to keep them
operationally current. Therefore, |
certify that this regulation (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. Since this rule involves
routine matters that will only affect air
traffic procedures and air navigation, it
does not warrant preparation of a
Regulatory Flexibility Analysis because
the anticipated impact is so minimal.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends 14
CFR party 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005: Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Carrizo Springs, Glass Ranch

Airport, TX [New]

Carrizo Springs, Glass Ranch Airport, TX
(lat. 28°27'01" N., long. 100°09'01" W.)
That airspace extending upward from 700

feet above the surface within a 6.5-mile

radius of Glass Ranch Airport, excluding that

airspace within Restricted Area R—6316.

* * * * *

Issued in Fort Worth, TX, on September 14,
1998.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 98-25558 Filed 9-23-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF LABOR
Mine Safety and Health Administration
30 CFR Part 75

Mandatory Safety Standards—
Underground Coal Mines

CFR Correction

In Title 30 of the Code of Federal
Regulations, parts 1 to 199, revised as of
July 1, 1998, page 579, § 75.1909,
paragraph (c)(5) is corrected to read as
follows:

§75.1909 Nonpermissible diesel-powered
equipment; design and performance
requirements.

* * * * *

(C) * * x

(5) Has a means in the equipment
operator’s compartment to apply the
brakes manually without shutting down
the engine, and a means to release and
reengage the brakes without the engine
operating; and
* * * * *

BILLING CODE 1505-01-D

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-A100
Claims Based on Exposure to lonizing

Radiation (Prostate Cancer and Any
Other Cancer)

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
adjudication regulations concerning
compensation for diseases claimed to be
the result of exposure to ionizing
radiation. This amendment implements
a decision by the Secretary of Veterans
Affairs that, based on all evidence
currently available to him, prostate
cancer and any other cancers may be
induced by ionizing radiation. The
intended effect of this action is to
relieve veterans, or their survivors,
seeking benefits under the provisions of
the Veterans’ Dioxin and Radiation
Exposure Compensation Standards Act

of the burden of having to submit
evidence that a veteran’s prostate cancer
or any other cancer may have been
induced by ionizing radiation.

DATES: Effective Date: September 24,
1998.

FOR FURTHER INFORMATION CONTACT: John
Bisset, Jr., Consultant, Regulations Staff,
Compensation and Pension Service,
Veterans Benefits Administration, 810
Vermont Avenue, NW, Washington, DC
20420, telephone (202) 273-7230.
SUPPLEMENTARY INFORMATION: The
Veterans’ Dioxin and Radiation
Exposure Compensation Standards Act,
Pub. L. 98-542, required VA to develop
regulations establishing standards and
criteria for adjudicating veterans’ claims
for compensation for diseases arising
from exposure to ionizing radiation
during service. Pub. L. 98-542 also
required that the Secretary of Veterans
Affairs, after receiving the advice of the
Veterans Advisory Committee on
Environmental Hazards (VACEH),
determine which conditions should be
considered service-connected on the
basis of exposure to ionizing radiation
and include those conditions in VA’s
regulations.

In September 1985, VA published 38
CFR 3.311b, since redesignated as 3.311,
to implement the radiation provisions of
Pub. L. 98-542. As threshold
requirements for entitlement to
compensation under this regulation, a
veteran must have been exposed to
ionizing radiation during atmospheric
testing of nuclear weapons, the
occupation of Hiroshima and Nagasaki,
Japan, during World War 11, or through
other activities as claimed, and must
have subsequently developed a
radiogenic disease. VA defines the term
“radiogenic disease,” for purposes of
Pub. L. 98-542, to mean *‘a disease that
may be induced by ionizing radiation”
(38 CFR 3.311(b)(2)). Since 1985 VA has
added a number of diseases to the
original list of radiogenic diseases at 38
CFR 3.311(b)(2).

Once the regulation was published,
VA denied claims for conditions that
were not specifically listed in the
regulation as radiogenic diseases. On
September 1, 1994, however, the United
States Court for the Federal Circuit held
in Combee v. Brown, 34 F. 3d 1039 (Fed.
Cir. 1994), that Pub. L. 98-542 did not
authorize VA to establish an exclusive
list of radiogenic conditions.

VA published a proposal to amend 38
CFR 3.311(b)(2) to add prostate cancer
and “‘any other cancer” to the list of
diseases VA recognizes as being
radiogenic under the provisions of Pub.
L. 98-542 in the Federal Register on
September 25, 1996 (61 FR 50264-65).
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Interested persons were invited to
submit written comments on or before
November 25, 1996. We received four
comments: one from the National
Council on Radiation Protection and
Measurements; one from a professor of
health physics at Arizona State
University; and two from concerned
individuals.

One commenter pointed out that the
Veterans’ Advisory Committee on
Environmental Hazards (VACEH)
considered exposure to ionizing
radiation to be a contributing factor in
the development of any malignancy.
The commenter therefore suggested that
we amend the list of radiogenic diseases
to include any other “carcinoma or
sarcoma’’ rather than ‘““‘cancer,” which is
often synonymous with only carcinoma.

We intend to include both carcinoma
and sarcoma in this rule, and in our
judgment using the broadest possible
term, i.e., ““‘cancer,” is the clearest way
of expressing that intent. As the
commenter points out, Dorland’s
Medical Dictionary 255 (28th ed. 1994)
defines cancer as including both
carcinoma and sarcoma. Furthermore,
when not referring to specific
conditions such as leukemia or multiple
myeloma, the current list of radiogenic
diseases in 38 CFR 3.311(b)(2) uses the
term “cancer’’ of specified organs.
Introducing other terminology into the
rule might imply a difference that we do
not intend. For these reasons, we make
no change based on this suggestion.

Another commenter stated that VA
should use radiation dose, rather than
radiation exposure, as the index to
measure the risk of a particular health
outcome.

Once it is determined that a veteran
has a radiogenic disease, radiation dose
is a factor to be considered under 38
CFR 3.311(e)(1) in determining whether
a veteran’s disease resulted from
exposure to ionizing radiation in
service. VA obtains an assessment of the
size and nature of the radiation dose to
which the veteran was exposed during
military service (8§ 3.311(a)(2)) and
considers the probable dose and several
other factors in determining whether the
disease resulted from that exposure
(83.311(e)).

One commenter stated that while
prostate cancer is possibly radiogenic,
the probability that it is related to
virtually any level of radiation exposure
is “vanishingly small.”” The commenter
also noted that the National Institutes of
Health Radioepidemiology Tables are a
better means of estimating the
probability that a cancer was caused by
radiation with any given dose. Another
commenter stated that a significant
statistical association between exposure

to ionizing radiation and cancer of the
oral cavity, esophagus, rectum, gall
bladder, pancreas, ovary, prostate, and
brain and central nervous system has
not been demonstrated. The commenter
pointed out that, according to the
Hiroshima and Nagasaki Life Span
Study, compiled by the United Nations
Scientific Committee on the Effects of
Atomic Radiation (UNSCEAR), the
excess relative risks for these cancers
are not statistically different from zero.
The commenter also relies upon an
analysis of the risk of cancer in Japanese
survivors of the atomic bombings,
prepared by the Radiation Effects
Research Foundation, that supports the
UNSCEAR findings that these cancers
are not induced by exposure to ionizing
radiation.

As explained in the notice of
proposed rulemaking, when the
Secretary of Veterans Affairs determines
that a significant statistical association
exists between a disease and exposure
to ionizing radiation, and after receiving
the advice of the VACEH, and applying
the reasonable doubt doctrine as set
forth in 38 CFR 1.17(d)(1), the
regulations regarding service connection
must be amended. A “‘significant
statistical association’ exists when “‘it is
at least as likely as not that the
purported relationship between a
particular type of exposure and a
specific adverse health effect exists.”
(38 CFR 1.17(d)(1)). In addition,
according to 38 CFR 3.17(f), a significant
statistical association may be deemed to
exist “if, in the Secretary’s judgment,
scientific and medical evidence on the
whole supports such a decision.”

The VACEH concluded in April 1995
that it would be appropriate to consider
prostate cancer as being associated with
radiation exposure. The VACEH also
expressed its agreement with the
statement “‘[o]n the basis of current
scientific knowledge, exposure to
ionizing radiation can be a contributing
factor in the development of a
malignancy.” We therefore believe that
the Secretary’s decision to add prostate
cancer and any other cancer to the list
of radiogenic diseases in 38 CFR
3.311(b)(2) is supported by scientific
and medical evidence.

We note as well that VA’s inquiry
does not end once it is determined that
the claimant meets the threshold
requirements of 38 CFR 3.311(b)(1). VA
then obtains an assessment of the size
and nature of the radiation dose to
which the veteran was exposed during
military service. In determining whether
the disease resulted from that exposure,
VA considers: the probable dose in
terms of dose type, rate and duration as
a factor in inducing the disease; the

relative sensitivity of the involved
tissue; gender and pertinent family
history; age at time of exposure; the
time-lapse between exposure and onset
of the disease; and the extent to which
exposure to radiation, or other
carcinogens, outside of service may
have contributed to development of the
disease.

VA appreciates the comments
submitted in response to the proposed
rule which, based on the rationale set
forth in the proposal and this document,
is now adopted without change.

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act
(RFA), 5 U.S.C. 601-612. The reason for
this certification is that this final rule
does not directly affect any small
entities. Only VA beneficiaries are
directly affected. Therefore, pursuant to
5 U.S.C. 605(b), this final rule is exempt
from the initial and final regulatory
flexibility analysis requirements of
section 603 and 604.

The Catalog of Federal Domestic
Assistance program numbers are 64.109,
and 64.110.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.

Approved: June 15, 1998.
Togo D. West, Jr.,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, 38 CFR part 3 is amended as
follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. In §83.311, paragraph (b)(2)(xxi) is
amended by removing ‘““‘and’’; and
paragraph (b)(2)(xxii) is amended by
removing ““.”” and adding, in its place,
;" and new paragraphs (b)(2)(xxiii)
and (b)(2)(xxiv) are added to read as
follows:

§3.311 Claims based on exposure to
ionizing radiation.
* * * * *

(b) * * Xx

(2) * K *

(xxiii) Prostate cancer; and
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(xxiv) Any other cancer.

* * * * *

[FR Doc. 98-25546 Filed 9-23-98; 8:45 am]
BILLING CODE 8320-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 97-168; RM-9103 and RM—
9182]

Radio Broadcasting Services; Arcadia
& Ellington, MO, Carbondale, IL &
Tiptonville, TN

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action in this document
allots Channel 280A to Arcadia,
Missouri, as that community’s first local
service in response to a petition filed by
Iron County Broadcasting Company. See
62 FR 42225, August 6, 1997. The
coordinates for Channel 280A at
Arcadia are 37-32-30 and 90-43-00.
There is is a site restriction 9.3
kilometers (5.8 miles) southwest of the
community. In response to the
counterproposal filed by Lyle
Broadcasting Corporation, we will
substitute Channel 268C1 for Channel
268B at Carbondale, Illinois, at
coordinates 37-37-00 and 89-38-30
and modify the license for Station WCIL
accordingly. To accommodate the
allotments at Arcadia and Carbondale,
we will substitute Channel 294A for
Channel 280A at Ellington, Missouri, at
coordinates 37-13-27 and 90-51-13
and modify the construction permit for
Station KAUL to specify Channel 294A.
We shall also put a new site restriction
on vacant Channel 267C3 at Tiptonville,
Tennessee, using coordinates 36—-19-41
and 89-23-18. With this action, this
proceeding is terminated. A filing
window for Channel 280A at Arcadia,
Missouri, will not be opened at this
time. Instead, the issue of opening a
filing window for this channel will be
addressed by the Commission in a
subsequent order.

EFFECTIVE DATE: November 2, 1998.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No0.97-168,
adopted September 9, 1998, and
released September 18, 1998. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the

Commission’s Reference Center (Room
239), 1919 M Street, NW, Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 1231 20th Street, NW.,
Washington, DC. 20036, (202) 857-3800,
facsimile (202) 857-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Missouri, is amended
by adding Arcadia, Channel 280A and
by removing Channel 280A and adding
Channel 294A at Ellington.

3. Section 73.202(b), the Table of FM
Allotments under Illinois, is amended
by removing Channel 268B and adding
Channel 268C1 at Carbondale.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-25559 Filed 9-23-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[DOT Docket No. NHTSA-98-4463]
RIN: 2127-AG55

Federal Motor Vehicle Safety
Standards; Metric Conversion

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Final rule, technical
amendments; response to petition for
reconsideration.

SUMMARY: On May 27, 1998, NHTSA
published a final rule amending
selected Federal Motor Vehicle Safety
Standards (FMVSSs) by converting
English measurements specified in
those standards to metric
measurements. In this document,
NHTSA corrects typographical and
other errors in the May 1998 final rule.
This document also responds to a

petition for reconsideration filed by
Toyota, and public comments by the
Truck Manufacturers Association and
Ford to correct typographical errors in
the final rule. The corrections of errors
in this final rule are not intended to
make any changes in the stringency of
the affected FMVSSs.

DATES: This final rule is effective May
27, 1999. Optional early compliance
with the changes made in this final rule
is permitted beginning September 24,
1998.

ADDRESSES: Petitions for reconsideration
of this final rule should refer to the
docket and notice number cited in the
heading of this final rule and be
submitted to: Administrator, National
Highway Traffic Safety Administration,
400 Seventh St., SW, Washington, DC
20590. It is requested, but not required,
that 10 copies be submitted.

FOR FURTHER INFORMATION CONTACT: Ms.
Dorothy Nakama, Office of the Chief
Counsel, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW, Rm. 5219, Washington, DC
20590. Ms. Nakama’s e-mail address is:
dnakama@nhtsa.dot.gov and her
telephone number is: (202) 366—2992.
SUPPLEMENTARY INFORMATION: On May
27,1998 (63 FR 28922), NHTSA
published in the Federal Register a final
rule revising selected Federal Motor
Vehicle Safety Standards by converting
English measurements specified in
those standards to metric
measurements. The final rule was one of
several rulemaking actions that NHTSA
is undertaking to implement the Federal
policy that the metric system of
measurement is the preferred system of
weights and measures for United States
trade and commerce. The converted
figures are not intended to make any
substantive changes in the stringency of
the affected FMVSSs.

Upon reviewing the Federal Register
publication, NHTSA noted certain
typographical and other errors in the
amended regulatory text and in Tables
or Figures. NHTSA also received a
petition for reconsideration from Toyota
and public comments from the Truck
Manufacturers Association and Ford
noting additional errors in the final rule.
In this final rule, NHTSA will correct
errors in the following standards as
described below:

NHTSA'’s Changes to the Final Rule

Standard No. 101, Controls and
displays—NHTSA noted that S5 does
not reflect the current version of the
regulatory text. Also, at the bottom of
Table 1, footnote 5 should include the
word “filled,” not “filed” as appeared
in the final rule.
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Standard No. 104, Windshield wiping
and washing systems—NHTSA noted
that in S3, Definitions, ““Glazing surface
reference line” refers to a measurement
that was originally 25 inches. In
converting 25 inches to the metric
system, NHTSA multiplied that figure
by 25 mm, resulting in 625 mm. NHTSA
subsequently determined that because
the glazing surface reference line centers
the windshield wiper path on the
windshield, a difference of 10 mm could
result in a different wiper path center,
substantively changing the Standard.
Therefore, in this final rule, NHTSA
changes the 625 mm measurement to
635 mm, which is obtained by
multiplying 25 inches by 25.4 mm, a
more exact measurement than 25 mm.

Standard No. 209, Seat belt
assemblies—In S4.2(b), NHTSA changes
the three kilo Newton measurements to
Newton measurements to make the
measurements consistent with the rest
of the Standard. In S5.2(e), NHTSA
corrects a typographical error in the rate
at which the webbing is to be drawn
through the adjusting device to read
“508 mm = mm’’ per minute.

Standard No. 123, Motorcycle
controls and displays—NHTSA noted
that in Table 3, column 2, the term
“enricher” should be “enrichener.”
“Enrichener’’ refers to mixture
enrichment equipment and has been
included in previous versions of Table
3. Also, there were two typographical
errors in footnote 4 at the bottom of
Table 3; the word “filed”” should be
“filled” and the second period at the
end of the sentence should be removed.

Toyota Petition for Reconsideration

In a petition dated July 7, 1998,
Toyota asked that NHTSA correct
“several apparent errors and
inconsistencies.” Upon reviewing
Toyota’s petition, NHTSA agrees that
each error or inconsistency noted by
Toyota should be corrected. Therefore,
in this final rule, NHTSA also amends
the following standards to correct errors
as noted below:

Standard No. 101, Controls and
displays—Toyota noted that in Table 1,
footnotes 2 and 5 from column 3
referring to the marker lamps were
omitted, and the reference to 10,000
Ibs’’ in the description of footnote 4
should have been converted to 4536 kg.
In Table 2, the note for footnote 8 was
omitted.

Standard No. 203, Impact protection
for the driver from the steering control
system—Toyota noted an inconsistency
between S5.1(a) that referred to testing
at a relative velocity of 24.1 km/h and
a force that shall not exceed 11,110 N,
and S5.1(b) that referred to testing at a

relative velocity of 24 km/h and a force
that shall not exceed 11,120 N. Toyota
suggested that a velocity of 24.1 km/h
and a force of 11,120 N be established
to make the two provisions consistent.

Standard No. 209, Seat belt
assemblies—Toyota stated its belief that
a “force of less than 1,120 N”" in
S4.4(a)(1) was in error, and should have
been 11,120 N.”

Standard No. 302, Flammability of
interior materials—Toyota noted that
S5.1.1 states: “‘each hole 19 mm in
diameter”. However, the diagram in
Figure 1 has an 18 mm diameter
dimension. Toyota stated its belief that
the 18 mm diameter dimension in
Figure 1 is incorrect and that NHTSA
intended 19 mm.

Truck Manufacturers Association
Comments

In a letter dated August 19, 1998, the
Truck Manufacturers Association (TMA)
noted typographical and other errors in
the May 1998 final rule. NHTSA has
reviewed TMA’s comments, and will
make the following changes to the final
rule:

Standard No. 101, Controls and
displays—TMA noted several errors in
Tables 1 and 2. NHTSA concurs with
TMA’s comments and corrects Tables 1
and 2 in this final rule.

Standard No. 116 Motor vehicle brake
fluids—TMA noted that in S6.3, the
units for kinematic viscosity should be
mm2/s not mma2s,

Ford Public Comments

In a letter dated September 9, 1998,
Ford Motor Company’s Automotive
Safety Office noted additional
typographical and other errors in the
May 1998 final rule. NHTSA has
reviewed Ford’s comments, and will
make the following changes to the final
rule:

Standard No. 101, Controls and
displays—Ford notes that in Table 1,
Note 4 should read ““Identification not
required for vehicles with a GVWR
greater than 4536 kg or for narrow ring-
type controls.” Ford also stated its view
that in Table 2, under the
“SPEEDOMETER” display, Column 3
“MPH km/h” requires both English and
metric units. Ford recommends that it
read: “MPH and/or km/h’.

Standard No. 111, Rearview mirrors—
In S5.1.1, Ford noted that to be
consistent with identical measurements
in other provisions in Standard No. 111,
60 m should be changed to 61 m. In
$9.3(b)(2), Ford noted the center of the
mirror measurement should be 95 cm,
not 95 cm2. Ford corrected various
typographical errors in Table 1,
“Conversion Table from Spherometer

Dial Reading to Radius of Curvature”.
Ford noted that in Figure 1, the
measurement ““1/4” should be 6.4 mm
to be consistent with S12.3 of Standard
No. 111.

Standard No. 204, Steering control
rearward displacement—Ford noted
that S4.2 should read “48 km/h”’, not
““48.3 km/h”’, to be consistent with the
test speeds specified in Standards 219
and 301.

Standard No. 209, Seat belt
assemblies—Ford noted a typographical
error in S5.2(d), which should read
“* * * 334 N on the components of a
Type 2 seat belt assembly * * *”. The
final rule omitted the word ““on” in the
sentence. Ford also asked that NHTSA
include g force measurements to
acceleration measurements of 7 m/s2
(0.7 g) and 3 m/s2 (0.3 g), specified at
S4.2(j) and S5.2(j).

Regulatory Impacts

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has examined the impact of
this rulemaking action under E.O. 12866
and the Department of Transportation’s
regulatory policies and procedures. This
rulemaking document was not reviewed
under E. O. 12866, ‘‘Regulatory
Planning and Review.” This action has
been determined to be not “‘significant”
under DOT’s regulatory policies and
procedures.

In converting the Federal Motor
Vehicle Safety Standards from the
English to the metric measurement
system, the agency has made
conversions in a way that does not
substantively change the performance
requirements of the FMVSSs. In this
final rule, NHTSA makes corrections to
errors that were in the May 27, 1998
final rule. NHTSA does not believe
motor vehicle manufacturers will incur
any additional costs as a result of this
final rule. The impacts of this action are
so minor that a full regulatory
evaluation has not been prepared.

B. Regulatory Flexibility Act

The agency has also considered the
effects of this rulemaking action under
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). | certify that this final rule
will not have a significant economic
impact on a substantial number of small
entities. The rationale for this
certification is that this final rule makes
no substantive changes to any Federal
Motor Vehicle Safety Standards, and is
limited to correcting typographical and
other errors in the May 27, 1998 final
rule that amended the Federal Motor
Vehicle Safety Standards.
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C. Environmental Impacts

In accordance with the National
Environmental Policy Act of 1969, the
agency has considered the
environmental impacts of this
rulemaking action and determined that
as a final rule, it would not have a
significant impact on the quality of the
human environment.

D. Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the final rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

E. Civil Justice Reform

This rule will not have a retroactive
effect. Under Section 103(d) of the
National Traffic and Motor Vehicle
Safety Act (15 U.S.C. 1392(d)),
whenever a Federal motor vehicle safety
standard is in effect, a state may not
adopt or maintain a safety standard
applicable to the same aspect of
performance which is not identical to
the Federal standard. Section 105 of the
Act (15 U.S.C. 1394) sets forth a
procedure for judicial review of final

rules establishing, amending or revoking
Federal motor vehicle safety standards.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

F. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4) requires
agencies to prepare a written assessment
of the cost, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. Because this final rule
does not have a $100 million effect, no
Unfunded Mandates assessment has
been prepared.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

In consideration of the foregoing, the
Federal Motor Vehicle Safety Standards
(49 CFR Part 571), are amended as set
forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.101 is amended by
revising S5 to read as follows:

§571.101 Standard No. 101, Controls and
displays.

* * * * *

S5 Requirements. Each passenger
car, multipurpose passenger vehicle,
truck and bus manufactured with any
control listed in S5.1 or in column 1 of
Table 1, and each passenger car,
multipurpose passenger vehicle and
truck or bus less than 4,536 kg. GVWR
with any display listed in S5.1 or in
column 1 of Table 2, shall meet the
requirements of this standard for the
location, identification, and
illumination of such control or display.

* * * * *

3. Section 571.101 is amended by
revising Table 1 and Table 2 that follow
S6. to read as follows:

BILLING CODE 4910-59-P



50998

Federal Register/Vol. 63, No. 185/ Thursday, September 24, 1998/Rules and Regulations

Table 1
Identification and lllustration of Controls
Column 1 Column 2 Column 3 Column 4
Identifying Words Identifying o
Hand Operated Controls or Abbreviation Symbol HMlumination
SRy 5
Master Lighting Switch Lights - -
o~
Headlamps and Tail Lamps (Manufacturer Option) 2 (Manufacturer Option) 2
Hom Horn b‘ 4
Turn Signal @ ¢ 8
5
Hazard Warning 5
Signal Hazard A Yes
Windshield Wiping . "
System Wiper or Wipe @ Yes
Windshield Washi f~’~l
indshield Washing
System Washer or Wash @ Yeos
1
.’5 IQ‘
Windshield Washing Wash-Wipe Yes
and Wiping Combined or Washer-Wiper
Heating and or Air
Conditioning Fan Fan or Yes
Windshield Defrosting Defrost, Defog Yes
and Defogging System or Def.
- ; Rear Defrost
Rear Window Defrosting !
) Rear Defog. | I Yes
and Defogging System Rear Def., or R-Def.
Identification, Side Marker L ~ - 2
Marker and or ar l\iHK Emps — -_— Yes
Clearance Lamps or ps
- -~
Manual Choke Choke
Engine Start Engine Start!
Engine Stop Engine Stop! Yes
Hand Throttle Throttle
Automatic Vehicle Speed (Manufacturer Option) Yes
Heating and Air Conditioning {Manufacturer Option) (Manufacturer Option) Yes

System

1 Use when engine control is separate from the key locking system.

2 Separate idenfication not required if controlled by master lighting switch.

3 The pair of arrows is a single symbol. When the controls for left and right tum operate independently,
however, the two arrows may be considered separate symbols and be spaced accordingly.

4 Identification not required for vehicles with a GVWR greater than 4536 kg; or for narrow ring-type controls.

5 Framed areas may be filled.
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Table 2
Identification and lllustration of Displays
Column 1 Column 2 Column 3 Column 4 Column 5
: Telltale Identifying Words Identifying S
Displa . n
pay Color or Abbreviation Symbol ilurminatio
Turn Signal Green Also see 1
Telltale FMVSS 108 6
Hazard Warning Also see 2
Telltale FMVSS 108 6
Fasten Belts or
7
S_?aHttBle\t Fasten Seat Belts } or
elitale Also see FMVSS 208 4
Fuel Level
Telltale Fuel or
Gauge Yes
Qil Pressure
L . o 5 4
Gauge Yes
Coolant Temperature
et o] Temp | = beeaaaaa 4
Gauge Yes
Electrical Charge
Telltale Volts, Charge
P e —— d=mmeee==q orAmp | T T  |mmmmmm———
Gauge Yes
Highbeam Blue or Also see —
Telltale Green FMVSS 108 = 6
Brake, Also see
8 4 J
Brake System Red FMVSS 105 and 135
L Antilock, Anti-lock,
%%Olrﬂ Yellow or ABS. Also see
FMVSS 105 and 135
Variable Brake Yellow Brake Proportioning,
Proportioning System 8 Also see FMVSS 135
Park or Parking Brake,
Pariing Brae Red 4 Also see FMVSS 105
PPl and 135
- ABS, or Antilock; Trailer
%%: n Yellow ABS, or Trailer Antilock,
Also see FMVSS 121
Brake Air Pressure Brake Air,
Position Telltale Also see FMVSS 121
Speedometer MPH and or km/h 5 Yes
Odometer 3
Automatic Gear Position Also see FMVSS 102 Yes

The pair of arrows is a single symbol. When the indicator for left and right turn operate independently, however, the two arrows will be
considered separate symbols and may be spaced accordingly.

Not required when arrows of turn signal tell-tales that otherwise operate independently flash simultaneously as hazard warning tell-tale.
If the odometer indicates kilometers, then “KILOMETERS” or “km” shall appear, otherwise, no identification is required.
Red can be red-orange. Blue can be blue-green.

If the speedometer is graduated in miles per hour and in kilometers per hour, the identifying words or abbreviations shall be “MPH and
km/h™ in any combination of upper or lower case letters.

Framed areas may be filled.

The color of the telltale required by S4.5.3.3 of Standard No 208 is red; the color of the telltale required by §7.3 of Standard
No. 208 is not specified.

In the case where a single telltale indicates more than one brake system condition, the word for Brake System shall be used.
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4. Section 571.104, is amended by
revising in S3, the definition of “Glazing
surface reference line” to read as
follows:

§571.104 Standard No. 104; Windshield
wiping and washing systems.
* * * * *

83. * X *

Glazing surface reference line means
the line resulting from the intersection
of the glazing surface and a horizontal
plane 635 millimeters above the seating
reference point, as shown in Figure 1 of
SAE Recommended Practice J903a,
“Passenger Car Windshield Wiper
Systems,” May 1966.

* * * * *

Horizontal Mid-Point
of Mirror

. —— ——

5. Section 571.111 is amended by
revising in S5.1.1, the first sentence, and
revising S9.3(b)(2) to read as follows:

§571.111 Standard No. 111; Rearview
mirrors.
* * * * *

S5.1.1 Field of view. Except as
provided in S5.3, the mirror shall
provide a field of view with an included
horizontal angle measured from the
projected eye point of at least 20
degrees, and a sufficient vertical angle
to provide a view of a level road surface
extending to the horizon beginning at a
point not greater than 61 m to the rear
of the vehicle when the vehicle is
occupied by the driver and four

Horizontal Mid-Point
of Mirror

/

— —

passengers or the designated occupant
capacity, if less, based on an average
occupant weight of 68 kg. * * *
* * * * *

S9.2

(b) * ok ok

(2) Each mirror shall be located such
that the distance from the center point
of the eye location of a 25th percentile
adult female seated in the driver’s seat
to the center of the mirror shall be at
least 95 cm.

* * * *

6. Section 571.111 is amended by
revising in S12.8, Figure 1 to read as
follows:

* X *

BILLING CODE 4910-59-P

Edge of the
Convex Mirror

Testing Border 6.4 mm
inside the Edge of the
Convex Mirror

Figure 1-LOCATION OF TEN CONVEX MIRROR TESTING POSITIONS
All dimensions in millimeters (mm) '
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7.1n §571.111, Table I—“Conversion
Table from Spherometer Dial Reading to
Radius of Curvature,” following Figure
1in S12.8, is revised to read as follows:

TABLE |.—CONVERSION TABLE FROM
SPHEROMETER DIAL READING TO
RADIUS OF CURVATURE—Continued

TABLE |.—CONVERSION TABLE FROM
SPHEROMETER DIAL READING TO
RADIUS OF CURVATURE—Continued

TABLE

|.—CONVERSION TABLE FROM

SPHEROMETER DIAL READING TO
RADIUS OF CURVATURE

Radius of Radius of
Dial reading curvature curvature
(Inches) (mm)
85.2 2164.1
80.4 2042.92
75.2 1910.1

Radius of Radius of Radius of Radius of
Dial reading curvature curvature Dial reading curvature curvature
(Inches) (mm) (Inches) (mm)
70.0 1778.0 53.9 1369.1
67.6 1717.0 52.5 13335
65.1 1653.5 51.7 1313.2
62.5 1587.5 50.8 1290.3
60.1 1526.5 49.7 1262.4
59.1 1501.1 48.5 1231.9
58.1 1475.7 47.5 1206.5
57.2 1452.9 46.4 1178.6
56.0 1422.4 45.2 1148.1
54.9 1394.5 44.2 1122.7
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TABLE |.—CONVERSION TABLE FROM
SPHEROMETER DIAL READING TO
RADIUS OF CURVATURE—Continued

TABLE |.—CONVERSION TABLE FROM
SPHEROMETER DIAL READING TO
RADIUS OF CURVATURE—Continued

Radius of Radius of Radius of Radius of
Dial reading curvature curvature Dial reading curvature curvature
(Inches) (mm) (Inches) (mm)

43.0 1092.2 215 546.1
42.1 1069.3 20.7 525.8
41.0 1041.4 20.1 510.5
40.5 1028.7 19.7 500.4
39.1 993.1 19.0 482.6
38.0 965.2 18.3 464.8
37.0 939.8 17.9 454.7
36.1 916.9 17.5 4445
351 891.5 17.1 434.3
34.2 868.7 16.6 421.6
331 840.7 16.1 408.9
32.0 812.8 15.6 396.2
31.0 787.4 15.1 383.5
30.5 774.7 14.7 373.4
30.0 762.0 14.2 360.7
29.3 744.2 13.8 350.5
28.7 729.0 13.4 340.4
28.0 711.2 13.0 330.2
275 698.5

270|858 20| 043
26.5 673.1 115 292.1
26.0 660.4 11.0 279.4
253 642.6 105 266.7
24.9 632.5 10.0 254.0
24.0 609.6 95 2413
23.4 594.4 9.0 228.6
22.7 576.6 8.5 215.9
22.0 558.8

8. Section 571.116 is amended by
revision S6.3 to read as follows:

§571.116 Standard No. 116, Motor vehicle
brake fluids.

* * * * *

S6.3 Kinematic viscosities. Determine
the kinematic viscosity of a brake fluid
in mm2/s by the following procedure.
Run duplicate samples at each of the
specified temperatures, making two
times runs on each sample.

* * * * *

9. Section 571.123 is amended by
revising Table 3 “Motorcycle Control
and Display Identification”, that follows
S5.2.5 and Tables 1 and 2, to read as
follows:

§571.123 Standard No. 123, Motorcycle
controls and displays.

BILLING CODE 4910-59-C
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Table 3
Motorcycle Control and Display |dentification Requirements
Column 1 Column 2 Column 3 Column 4
No. . . Identification at
Equpment | G Dot | cemeavn o | Aegrprete Posion of
entification Sy Control and Display
1 Ignition Ignition Off

Supplemental Engine )
2 Stop (Off, Run) Engine Stop Off, Run

Manual Choke
3 or Mixture Choke or Enrichener I\I
Enrichment

4 Electric Starter —_—— @ Start 1
2 —
Headlamp Upper-Lower . — )
5 Beam Control Lights —_— ; Hi, Ho
—_ =

6 Horn Horn b
2
7 Turn Signal Tum <:| $ s LR

8 Speedometer ’\:";":‘5 —_— ngbl-? i
9 Neutral Indicator Neutral N
—_ 2
10| Upper Beam Indicator High Beam —_ D
1 Tachometer R.P.M. or r/min.

12| Fuel Tank Shutoff Valve > 2
(Off, On, Res.) Fuel ® Off, On, Res.

1 Required only if electric starter is separate from ignition switch.

2 Framed areas may be filled.

3 The pair of arrows is a single symbol. When the indicators for left and right turn operate independently, however, the
two arrows will be considered separate symbois and may be spaced acdordingly.

4 M.P.H. increase in a clockwise direction. Major graduations and numerals appear at 10 mph intervals, minor
graduations at the 5 mph intervals. (37 F.R. 17474-August 29, 1972. Effective: 9/1/74)

5 If the speedometer is graduated in miles per hour (MPH) and in kilometers per hour (km/h), the identifying words or
abbreviation shall be MPH and km/h in any combination of upper or lower case letters.

BILLING CODE 4910-59-C
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10. Section 571.203 is amended by
revising in S5.1, paragraph (a) to read as
follows:

§571.203 Standard No. 203, Impact
protection for the driver from the steering
control system.

S5.1* * *

(a) When the steering control system
is impacted by a body block in
accordance with SAE Recommended
Practice J944 JUN8O Steering Control
System—Passenger Car—Laboratory
Test Procedure, at a relative velocity of
24 km/h, the impact force developed on
the chest of the body block transmitted
to the steering control system shall not
exceed 11,120 N, except for intervals
whose cumulative duration is not more
than 3 milliseconds.

* * * * *

11. Section 571.204 is amended by
revising in S4.2, the first sentence to
read as follows:

§571.204 Standard No. 204, Steering
control rearward displacement.
* * * * *

S4.2 Vehicles manufactured on or
after September 1, 1991. When a
passenger car or a truck, bus or
multipurpose passenger vehicle with a
gross vehicle weight rating of 4,536 kg
or less and an unloaded vehicle weight
of 2,495 kg or less is tested under the
conditions of S5 in a 48 km/h
perpendicular impact into a fixed
collision barrier, the upper end of the
steering column and shaft in the vehicle
shall not be displaced more than 127
mm in a horizontal rearward direction
parallel to the longitudinal axis of the
vehicle. * * *

* * * * *

12. Section 571.209 is amended by
revising in S4.2, paragraph(b); revising
in S4.3(j), paragraphs (1) and (2);

revising in S4.4, paragraph (a)(1); and
revising in S5.2, the second sentence in
paragraph (d)(1); the second sentence in
paragraph (e), and the fourth and fifth
sentences in paragraph (j) to read as
follows:

§571.209 Standard No. 209, Seat belt
assemblies.

* * * * *
S4.2 Requirements for webbing.
* * * * *

(b) Breaking strength. The webbing in
a seat belt assembly shall have not less
than the following breaking strength
when tested by the procedures specified
in S5.1(b): Type 1 seat belt assembly—
26,689 N; Type 2 seat belt assembly—
22,241 N for webbing in pelvic restraint
and 17,793 N for webbing in upper torso
restraint.

* * * * *
S4.3 Requirements for hardware.
* * * * *
* X *

(1) Shall lock before the webbing
extends 25 mm when the retractor is
subjected to an acceleration of 7 m/s2
(0.7 9);

(2) Shall not lock, if the retractor is
sensitive to webbing withdrawal, before
the webbing extends 51 mm when the
retractor is subjected to an acceleration
of 3 m/s2 (0.3 g) or less.

* * * * *

S4.4 Requirements for assembly
performance.

(a) * X *

(1) The assembly loop shall withstand
a force of not less than 22,241 N; that
is, each structural component of the
assembly shall withstand a force of not
less than 11,120 N.

* * * * *
S5.2 Hardware.
* * * * *

(d) Buckle release. (1) * * * After
subjection to the force applicable for the
assembly being tested, the force shall be
reduced and maintained at 667 N on the
assembly loop of a Type 1 seat belt
assembly, 334 N on the components of
a Type 2 seat belt assembly. * * *

* * * * *

(e) Adjustment Force. * * * With no
load on the anchor end, the webbing
shall be drawn through the adjusting
device at a rate of 508 mm £50 mm per
minute and the maximum force shall be
measured to the nearest 1 N after the
first 25 mm of webbing movement.

* X *

* * * * *

(i) Emergency-locking retractor. * * *
A retractor that is sensitive to webbing
withdrawal shall be subjected to an
acceleration of 3 m/s2 (0.3 g) within a
period of 50 milliseconds (ms) while the
webbing is at 75 percent extension, to
determine compliance with S4.3(j)(2).
The retractor shall be subjected to an
acceleration of 7 m/s2 (0.7 g) within a
period of 50 milliseconds (ms), while
the webbing is at 75 percent extension,
and the webbing movement before
locking shall be measured under the
following conditions: For a retractor
sensitive to webbing withdrawal, the
retractor shall be accelerated in the
direction of webbing retraction while
the retractor drum’s central axis is
oriented horizontally and at angles of
45°,90°, 135°, and 180° to the
horizontal plane. * * *

* * * * *

13.In §571.302, Figure 1, after S5.1.1,
is revised to read as follows:

§571.302 Standard No. 302; Flammability
of interior materials.

BILLING CODE 4910-59-P
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X

13 mm VENTILATING
CLEARANCE
356
HEAT RESISTANT GLASS —
19 mm VENTILATION
HOLES J
/'/
9mmLEGS ———> /.
o

~

Figure 1
All dimensions in millimeters (mm)

Issued on: September 21, 1998.
L. Robert Shelton,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 98-25609 Filed 9-23-98; 8:45 am]
BILLING CODE 4910-59-C
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AE59

Endangered and Threatened Wildlife
and Plants; Final Rule To List the San
Bernardino Kangaroo Rat as
Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines the San
Bernardino kangaroo rat (Dipodomys
merriami parvus) to be an endangered
species pursuant to the Endangered
Species Act of 1973, as amended (Act).
This subspecies now occurs primarily in
alluvial scrub habitats with appropriate
vegetative cover and substrate
composition. The historical range of the
San Bernardino kangaroo rat has been
reduced by approximately 95 percent
due to agricultural, urban, and
industrial development. Threats to all of
the remaining populations of the San
Bernardino kangaroo rat include habitat
loss, destruction, degradation, and
fragmentation due to sand and gravel
mining operations, flood control
projects, urban development, off-
highway vehicle (OHV) use, or some
combination of these. In addition, the
three largest remaining populations of
this subspecies are endangered due to
their small size, and habitat loss caused
by changes in the natural stream flow
regime, including seasonal flooding and
associated modification of plant
succession patterns. This action
continues protection for the San
Bernardino kangaroo rat, which was
effective for a 240-day period beginning
when this species was emergency listed
on January 27, 1998.

DATES: This rule is effective on
September 24, 1998.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Carlsbad Field Office, 2730
Loker Avenue West, Carlsbad, California
92008.

FOR FURTHER INFORMATION CONTACT: Ken
S. Berg, Field Supervisor, at the above
address (telephone 760/431-9440).
SUPPLEMENTARY INFORMATION:

Background

The San Bernardino kangaroo rat
(Dipodomys merriami parvus) is one of
19 recognized subspecies of Merriam’s

kangaroo rat (D. merriami), a
widespread species distributed
throughout arid regions of the western
United States and northwestern Mexico
(Hall 1981, Williams et al. 1993). In
coastal southern California, D. merriami
is the only species of kangaroo rat with
four toes on both of its hind feet. The
San Bernardino kangaroo rat has a body
length of about 95 millimeters (mm) (3.7
inches (in)) and a total length of 230 to
235 mm (9 to 9.3 in). The hind foot
measures less than 36 mm (1.4 in) in
length. The body color is weakly
ochraceous (yellow) with a heavy
overwash of dusky brown. The tail
stripes are medium to dark brown and
the foot pads and tail hairs are dark
brown. The flanks and cheeks of the
subspecies are dusky (Lidicker 1960).
The San Bernardino kangaroo rat is
considerably darker and much smaller
than either of the other two subspecies
of Merriam’s kangaroo rat in southern
California, D. merriami merriami and D.
merriami collinus. Lidicker (1960) noted
that the San Bernardino kangaroo rat is
one of the most highly differentiated
subspecies of D. merriami and that *it
seems likely that it has achieved nearly
species rank.” This differentiation is
likely due to its apparent isolation from
other members of D. merriami.

The San Bernardino kangaroo rat, a
member of the family Heteromyidae,
was first described by Rhoades in 1894
under the name Dipodomys parvus from
specimens collected by R.B. Herron in
Reche Canyon, San Bernardino County,
California (Hall 1981). Elliot reduced D.
parvus to a subspecies of D. merriami
(D. merriami parvus) in 1901. Hall
(1981) and Williams et al. (1993) have
confirmed this taxonomic treatment of
the species.

The San Bernardino kangaroo rat
appears to be separated from Merriam’s
kangaroo rat (D. merriami merriami) at
the northernmost extent of its range near
Cajon Pass by a 8 to 13 kilometer (km)
(5 to 8 mile (mi)) gap of unsuitable
habitat. The San Bernardino kangaroo
rat may have in the distant past also
intergraded with D. merriami collinus to
the south in the vicinity of Menifee in
Riverside County (Lidicker 1960, Hall
1981).

The historical range of this subspecies
extends from the San Bernardino Valley
in San Bernardino County to the
Menifee Valley in Riverside County
(Lidicker 1960, Hall 1981). Within this
range, the San Bernardino kangaroo rat
was known from over 25 localities
(McKernan 1993). From the early 1880’s
to the early 1930’s, the San Bernardino
kangaroo rat was a common resident of
the San Bernardino and San Jacinto

valleys of southern California (Lidicker
1960).

In most heteromyids, soil texture is a
primary factor in determining species’
distributions (Brown and Harney 1993).
San Bernardino kangaroo rats are found
primarily on sandy loam substrates,
characteristic of alluvial fans and flood
plains, where they are able to dig
simple, shallow burrows (McKernan
1997). Based on the distribution of
suitable (i.e., sandy) soils and the
historical collections of this subspecies,
the historical range is thought to have
encompassed an area of approximately
130,587 hectares (ha) (326,467 acres
(ac)) (Service unpub. GIS maps, 1998).
Although the entire area of the historical
range would not have been occupied
due to variability in vegetation and
soils, the San Bernardino kangaroo rat
was apparently widely distributed
across this area. By the 1930’s, the
habitat had been reduced to
approximately 11,200 ha (28,000 ac)
(McKernan 1997).

In 1997, the San Bernardino kangaroo
rat was known to occupy approximately
1,299 ha (3,247 ac) of suitable habitat
divided unequally among seven
locations, which are widely separated
from one another (McKernan 1997).
Four of these locations (City Creek (8 ha
(20 ac)), Etiwanda (2 ha (5 ac)), Reche
Canyon (2 ha (5 ac)), and South
Bloomington (0.8 ha (2 ac))) support
only small, remnant populations
(McKernan 1997). The remaining three
locations (the Santa Ana River (690 ha
(1,725 ac)), Lytle and Cajon washes (456
ha (1,140 ac)), and San Jacinto River
(140 ha (350 ac))) contain the largest
extant concentrations of kangaroo rats
and blocks of suitable habitat
(McKernan 1997, Service unpub. GIS
maps 1998).

Based on further review of available
information, the Santa Ana River, Lytle
and Cajon washes, and the San Jacinto
River are estimated to have additional
habitat that is likely occupied, at least
in part, by the San Bernardino kangaroo
rat (Service unpub. GIS maps, 1998).
Based on this review, the Santa Ana
River contains approximately 2,090 ha
(5,224 ac) of which approximately 545
ha (1,363 ac) have too much cover or are
otherwise degraded (e.g., percolation
ponds). Lytle and Cajon washes have
approximately 2,787 ha (6,967 ac) of
which approximately 722 ha (1,806 ac)
have too much cover or are otherwise
degraded (e.g., shielded from flood
events). The San Jacinto River has
approximately 401 ha (1,002 ac) of
which approximately 91 ha (227 ac)
have too much cover or are otherwise
degraded (e.g., too frequent of flows).
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The three largest remaining blocks of
suitable habitat (i.e., Santa Ana River,
Lytle/Cajon creeks, and San Jacinto
River) (Fish and Wildlife Service unpub.
GIS maps, 1998; McKernan 1997) are
distributed across a mosaic of
approximately 5,277 ha (13,193 ac) of
typically suitable, alluvial soils
dominated by sage scrub and chaparral.
Approximately 1,358 ha (3,396 ac) of
this area has a vegetation that is more
mature than the open, early
successional habitat structure required
by the San Bernardino kangaroo rat, or
is otherwise degraded. Therefore, only
about 3,919 ha (9,797 ac) of these areas
appear to be suitable for this subspecies
at this time. The Service considers this
suitable habitat to be occupied given the
San Bernardino kangaroo rat’s affinity
for sandy soils and low vegetative cover
(McKernan 1997).

Existing and proposed hydrological
modifications to the river systems
eliminate habitat renewal and obstruct
population recovery over these highly
fragmented wash habitats (Hanes et al.
1989, McKernan 1997). Based on
information concerning future flows in
the Santa Ana River (U.S. Army Corps
of Engineers (Corps) 1988), a minimum
of 80 percent (i.e., 1,672 ha (4,179 ac))
of the alluvial scrub (2,090 ha (5224 ac))
is now shielded from fluvial renewal.
Based on more recent information
(Corps 1998), approximately 90 percent
(1,881 ha (4,702 ac)) of this area is at
risk due to projected changes in the
hydrology of this area. Thus, of the
remaining habitat, only about 3,396 ha
(8,491) are ever likely to be subject to
frequent (i.e., 50-100-year event) fluvial
renewal. The balance of the residual
habitat would require a catastrophic
flood (i.e., greater than 100-year event),
or intensive management, to maintain a
possibility of persistence. Conversely,
large-scale flooding also poses a threat
to populations of San Bernardino
kangaroo rats that are almost entirely
confined to fluvial systems (e.g., San
Jacinto River).

The San Bernardino kangaroo rat is
now primarily associated with a variety
of sage scrub vegetation, where the
common elements are the presence of
sandy soils and relatively open
vegetation structure (McKernan 1997).
Where the San Bernardino kangaroo rat
occurs in alluvial scrub, the subspecies
reaches its highest densities in early and
intermediate seral stages (McKernan
1997). Alluvial scrub includes elements
from chaparral, coastal sage, and desert
communities. Three successional phases
of alluvial scrub have been described:
pioneer, intermediate, and mature
alluvial scrub. The distribution of these
phases is influenced by elevation,

distance from the main channels, and
the time since previous flooding (Smith
1980, Hanes et al. 1989). Vegetation
cover generally increases with distance
from the active stream channel. The
pioneer, or youngest phase, is subject to
frequent disturbance, and vegetation is
usually renewed by annual floods
(Smith 1980, Hanes et al. 1989). The
intermediate phase, defined as the area
between the active channel and mature
terraces, is subject to periodic flooding
at longer intervals. The vegetation on
intermediate terraces is relatively open,
and supports the highest densities of the
San Bernardino kangaroo rat. The
mature phase is rarely affected by
flooding and supports the highest plant
cover (Smith 1980). Flood events break
out of the main river channel in a
complex pattern, resulting in a braided
appearance to the flood plain. This
dynamic nature to the habitat leads to

a situation where not all the alluvial
scrub habitat is suitable for the kangaroo
rat at any point in time. The San
Bernardino kangaroo rat, like other
subspecies of Merriam’s kangaroo rat,
prefers open habitats characterized by
low shrub canopy cover (mostly 7 to 22
percent) and rarely occurs in dense
vegetation (McKernan 1997). The older
seral stages of the flood plain vegetation
are generally less suitable for this
subspecies.

The range of the San Bernardino
kangaroo rat partially overlaps the
distribution of the Stephens’ kangaroo
rat (Dipodomys stephensi) and its range
is entirely overlapped by the Pacific
kangaroo rat (D. simulans). Where these
species occur in proximity, they are
usually concentrated in different areas.
The Stephens’ kangaroo rat typically is
associated with open, arid, grassland
associations (Lackey 1967, O’Farrell et
al. 1986, O’Farrell and Uptain 1987,
O’Farrell 1990), and occurs on a variety
of soil types. In contrast, the Pacific
kangaroo rat typically inhabits areas
possessing greater shrub cover. All three
of these subspecies can be distinguished
from one another based on
morphological characters.

Home ranges for the Merriam’s
kangaroo rat average 0.33 ha (0.8 ac) for
males and 0.31 ha (0.8 ac) for females
(Behrends et al. 1986). Long sallies
(bursting movements) of 100 meters (m)
(328 feet (ft)) or more beyond these
ranges are not uncommon. Although
outlying areas of their home ranges may
overlap, adults actively defend small
core areas near their burrows (Jones
1993). Home range overlap between
males and between males and females is
extensive, but female-female overlap is
slight (Jones 1993). McKernan (1993)
found pregnant San Bernardino

kangaroo rats from February through
October, and immature individuals from
April through September. Some females
may produce more than one litter per
year. Litter size averages between two
and three young (Eisenberg 1993).

Similar to other kangaroo rats, the San
Bernardino kangaroo rat is primarily
granivorous and often stores large
guantities of seeds in surface caches
(Reichman and Price 1993). Green
vegetation and insects are also
important seasonal food sources.
Insects, when available, have been
documented to constitute as much as 50
percent of a kangaroo rat’s diet
(Reichman and Price 1993). Females are
known to increase ingestion of foods
with higher water content during
lactation, presumably to compensate for
the increased water loss associated with
milk production (Reichman and Price
1993). Dipodomys merriami are known
for their ability to live indefinitely
without water on a diet consisting
entirely of dry seeds (Reichman and
Price 1993).

Previous Federal Action

The San Bernardino kangaroo rat was
designated by the Service as a category
2 candidate species for Federal listing as
endangered or threatened in 1991 (56
FR 58804). Category 2 comprised taxa
for which information in the possession
of the Service indicated that proposing
to list as endangered or threatened was
possibly appropriate, but for which data
on biological vulnerability and threat(s)
were not available to support a
proposed rule. Based on a review of
status and distribution of the San
Bernardino kangaroo rat, the subspecies
was upgraded to a category 1 candidate
for listing in 1994 (59 FR 58982).
Category 1 candidate species were those
species for which the Service had
sufficient information on biological
vulnerability and threat(s) to support
proposals to list them as endangered or
threatened species. Upon publication of
the February 28, 1996, Notice of Review
(61 FR 7596), the Service ceased using
category designations and included the
San Bernardino kangaroo rat as a
candidate species. The San Bernardino
kangaroo rat was retained as a candidate
species in the September 19, 1997,
Notice of Review (62 FR 49401). The
San Bernardino kangaroo rat was
emergency listed as endangered on
January 27, 1998; concurrently, a
proposal to make provisions of the
emergency listing permanent also was
published (63 FR 3837 and 63 FR 3877).

The processing of this final rule
conforms with the Service’s final listing
priority guidance published in the
Federal Register on May 8, 1998 (63 FR
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25502). The guidance clarifies the order
in which the Service will process
rulemakings. The guidance calls for
giving highest priority to handling
emergency situations (Tier 1). Second
priority (Tier 2) is given to processing
final determinations on proposed
additions to the lists of endangered and
threatened wildlife and plants; the
processing of new proposals to add
species to the lists; the processing of
administrative petition findings to add
species to the lists, delist species, or
reclassification of listed species (per
petitions filed under section 4 of the
Act); and a limited number of delisting
and reclassifying actions. Processing of
proposed or final designations of critical
habitat are accorded the lowest priority
(Tier 3). This final rule constitutes a
Tier 2 action.

Summary of Comments and
Recommendations

In the proposed rule (63 FR 3877), all
interested parties were requested to
submit factual reports or information
that might contribute to the
development of a final rule for the San
Bernardino kangaroo rat. Appropriate
State agencies, County governments,
Federal agencies, scientific
organizations, and other interested
parties were contacted and requested to
comment. Legal notices were published
in the Riverside Press Enterprise and the
San Bernardino Sun on February 5,
1998, and invited general public
comment on the proposal. In
anticipation of public interest, the
Service conducted a public hearing
consisting of two sessions on March 3,
1998 in San Bernardino, California.

During the 3-month comment period,
including the public hearing, the
Service received a total of 56 comments
(multiple comments from the same
party on the same date were regarded as
one comment). Of these comments, 29
(51 percent) supported the listing, 14
(24.5 percent) opposed the listing, and
14 (24.5 percent) were noncommittal.

The Service reviewed all of the
comments (i.e., written and oral
testimony) referenced above. The
comments were grouped and are
discussed under the following issue
headings. In addition, all biological and
commercial information obtained
through the public comment period has
been considered and incorporated, as
appropriate, into the final rule.

Issue 1: Several commenters
requested that the population of San
Bernardino kangaroo rats on the Santa
Ana River not be listed as an
endangered species. One of these
commenters recommended that the
animal be listed as threatened with a

special rule pursuant to section 4(d) of
the Act.

Service Response: Threatened status
would not accurately reflect the current
threats to or status of the subspecies as
a whole or of the subpopulation
remaining along the Santa Ana River
(See “*Status and Distribution’ and
“Summary of Factors Affecting the
Species’ sections of this rule and the
summary conclusion below for further
discussion of this issue). In addition,
sections 10 and 7 of the Act provide
flexibility for project approval and the
incidental take of endangered species
under certain conditions (e.g., when the
proposed action is not likely to
jeopardize the species’ continued
existence).

Issue 2: Several of the commenters
contended that the San Bernardino
kangaroo rat should not be listed as an
endangered species because the threats
facing the kangaroo rat were overstated
in the proposed rule.

Service Response: The San
Bernardino kangaroo rat’s historic range
has been reduced by approximately 95
percent due to agriculture, urban, and
industrial development. In addition, all
of the remaining populations are at risk
due to either habitat loss, degradation,
and fragmentation from sand and gravel
mining operations; flood control
projects; urban development; OHV
activity; or a combination of these
factors. Moreover, the three largest
remaining populations are threatened by
their small size and habitat changes
caused by human modification of the
fluvial system.

Issue 3: Several commenters stated
that the threat posed by vandalism or
grading of habitat, which was cited in
the emergency rule as justification for
the immediate listing of the San
Bernardino kangaroo rat, was
overstated.

Service Response: At the time the
Service published the emergency and
proposed rules, the Service believed
that publication of a proposed listing
alone likely would “elicit preemptive
grading.” The Service’s reason for this
conclusion was detailed in the
emergency rule in the Reason for
Emergency Determination section (63
FR 3840). Since publication of the
emergency rule, habitat destruction has
been prevented, and lands inhabited by
the San Bernardino kangaroo rat are
protected under the emergency listing
provision of the Act. The area once
threatened by vandalism or grading has
not been damaged. However, the San
Bernardino kangaroo rat remains
vulnerable to vandalism should negative
public perceptions and attitudes
reappear because of the final listing

action. (see the ““‘Summary of Factors
Affecting the Species” and “Critical
Habitat” sections of this rule for a more
thorough discussion of threats). The
Service must consider even verbal
threats of habitat destruction and/or
vandalism when conserving critically
imperilled species, and must act on
such threats.

Issue 4: Several of the commenters
stated that inadequate information was
used to propose the animal as an
endangered species. In addition, they
felt the Service relied too heavily on the
report prepared by McKernan (1997) in
drafting the proposed rule.

Service Response: The Service is
required to base listing decisions on the
best available scientific and commercial
information. In this regard, the Service
reviewed information from the scientific
literature, and commercial information
(e.g., California Environmental Quality
Act (CEQA) documents), as well as
McKernan (1997). Based on this
information, the Service concludes that
the San Bernardino kangaroo rat is in
danger of extinction throughout a
significant portion of its range. In
addition, no new information was
submitted during the public comment
period, or at the public hearing, that
indicated other viable populations of
this animal existed or that the remaining
populations were not at risk. The
Service is unaware of any data that
would lead to a conclusion that the San
Bernardino kangaroo rat does not
warrant listing under the Act.

Issue 5: Several of the commenters
stated that due to errors in the technical
descriptions of San Bernardino
kangaroo rat locations (e.g., township
and range) contained in McKernan
(1997), the report could not be relied
upon in assessing threats to the San
Bernardino kangaroo rat. In addition,
these commenters recommended that
the technical errors be corrected prior to
the Service making a final
determination on whether or not to list
the San Bernardino kangaroo rat as
endangered.

Service Response: Although some
errors exist in the technical descriptions
regarding the locations of the San
Bernardino kangaroo rat under the
“Results and Discussion’’ section of
McKernan (1997), the Service did not
rely on the township and range
information contained in this report for
determining the distribution of the San
Bernardino kangaroo rat. In addition,
the Service disregarded township and
range information in assessing threats to
the animal’s continued existence. The
distribution of this species, at a
landscape scale, has been reduced
significantly and the remaining
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populations are at risk due to a variety
of factors (see sections on ‘““Status and
Distribution” and ‘“Summary of Factors
Affecting the Species” for further
discussion of this issue). Therefore, it is
inappropriate to delay listing of this
subspecies as endangered to correct
transcription errors in McKernan (1997).

Issue 6: One commenter stated that
the Service had misrepresented the
decline of the San Bernardino kangaroo
rat by assuming that all habitat within
the historic range of the species was
occupied.

Service Response: As stated in the
proposed rule, only portions of the
historic range would have been
occupied at any one time due to
variability in the distribution of
vegetation and soils. In fact, an effort
was made to more accurately portray the
decline by not mapping, or excluding
from the analysis, some areas which
could have been occupied, but were
unavailable because of soil unsuitability
or lack of connectivity to known
occupied locales.

Issue 7: Several commenters
contended that the continuing presence
of the San Bernardino kangaroo rat
within channelized portions of the San
Jacinto River contradicts the Service’s
conclusion that channelization of these
areas is harmful to the persistence of the
animal.

Service Response: The presence of the
San Bernardino kangaroo rat in
channelized areas does not necessarily
indicate that channelization does not
have detrimental effects on the kangaroo
rat’s habitat. Channelization has opened
flood plain habitats to agricultural,
urban, and industrial development. In
addition, channelization of flood plains
into narrow, monotypic channels has
removed the physical structure (i.e.,
terracing) of the active flood plain and
areas of refugia. Based on the current
distribution, the San Bernardino
kangaroo rat occupied flood plain
habitats as well as adjacent upland
habitats containing appropriate physical
and vegetative characteristics.
Therefore, animals would have been
available from upper tiers of the flood
plain as well as adjacent uplands to
recolonize habitat that was flooded and
scoured during storm event(s). These
refugia are no longer available, or have
been severely reduced because these
areas have been converted into
agricultural fields, residential sites, and
industrial developments. Therefore, the
remaining population of San Bernardino
kangaroo rats within the channelized
portions of the San Jacinto River is at
risk due to flooding because of the
subspecies’ confinement to the active
flood plain.

Issue 8: Several commenters stated
concern for maintaining the ability to
protect life and property if the San
Bernardino kangaroo rat was listed. In
addition, these commenters were
concerned that the listing of the animal
would prevent or seriously impare
abilities to operate and maintain current
facilities and would hamper future
development.

Service Response: Listing of the San
Bernardino kangaroo rat as an
endangered species will not prevent the
protection of human life or property. In
the event of an emergency, the
implementing regulations of section 9 of
the Act provide that, ““any person may
take endangered wildlife in defense of
his own life or the lives of others.” In
addition, the operation and
maintenance of current facilities, and
the construction of future facilities,
where there are conflicts with the
conservation of endangered species, can
be addressed pursuant to section 7 or 10
of the Act, as appropriate. For example,
the construction of Seven Oaks Dam,
which was likely to adversely affect the
Santa Ana River wooly-star, a Federal
endangered species, was allowed to
proceed in compliance with section 7 of
the Act.

Issue 9: One commenter disagreed
with the Service’s estimation
concerning the area shielded from
scouring events due to the operation of
Seven Oaks Dam, and stated that the
Service had overstated the threat.

Service Response: The Service based
its estimation of the future extent of
scouring on information generated by
the Corps. According to this
information, 100-year flows from the
Santa Ana River would be reduced to
approximately 5,000 cubic feet per
second (cfs) (approximately equivalent
to a 4-year rain event) below the dam
and through the habitat of the San
Bernardino kangaroo rat. Therefore, the
majority of alluvial scrub, once subject
to flood flows during 11-year events
from the Santa Ana River, will be
shielded. On this basis, the estimate of
the flood plain at risk (80 percent) was
considered conservative. However,
based on more recent information
(Corps 1998), approximately 90 percent
of the flood plain is at risk due to
projected changes in the hydrology of
the Santa Ana River.

Issue 10: One commenter asserted that
the listing of the San Bernardino
kangaroo rat was unnecessary due to the
overlap in its distribution with Santa
Ana River wooly-star (Eriastrum
densifolium ssp. sanctorum) and
slender-horned spineflower
(Dodecahema leptoceras).

Service Response: The partial overlap
in distribution of the San Bernardino
kangaroo rat with Santa Ana River
wooly-star and slender-horned
spineflower inadequately protects this
animal because of differences in spatial
and temporal distributions of these
species. The prohibition for ‘‘take”
under section 9 of the Act applies to
wildlife and does not protect plants
from ‘““take” on non-Federal lands. In
addition, due to changes in hydrology
and the anthropogenic confinement of
the San Bernardino kangaroo rat to the
active flood plain, the concurrent
distribution of the kangaroo rat with the
two listed plant species does not
alleviate the threat facing this species
due to flooding and inundation of
occupied habitat.

Issue 11: Several commenters
suggested it was unlikely that Federal
listing of this population would result
in protection beyond that already
provided by the California
Environmental Quality Act (CEQA). One
of these commenters stated that CEQA
already provided adequate protection.

Service Response: Urban development
and associated direct and indirect
effects, pose the most significant threat
to threatened and endangered species in
California. Though such development is
subject to review under CEQA, CEQA
alone does not adequately protect and
conserve species because the impacts of
proposed projects are often not
recognized, overridden, or inadequately
mitigated in the process (for a more
thorough discussion of this issue, see
factors A and D). Federal listing of the
San Bernardino kangaroo rat will
complement the protection options
available under State law through
measures discussed in the “Available
Conservation Measures” section. The
Service will use established procedures
to evaluate management actions
necessary to achieve recovery of the
species and thereby avoid any undue
implementation delays. In addition,
Federal listing would provide additional
resources for the conservation of the
species through sections 6 and 8 of the
Act.

Issue 12: Several commenters stated
that listing of the San Bernardino
kangaroo rat was unnecessary because
effective voluntary efforts exist for
safeguarding this subspecies at no
public cost.

Service Response: Voluntary efforts
are important to conservation of the San
Bernardino kangaroo rat. To date
however, these efforts have not
stabilized or reversed the destruction
and degradation of habitat essential to
this subspecies’ survival throughout its
range. The effects of activities, such as
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sand and gravel mining, flood control
activities, agricultural activities, and
urban and commercial development,
continue to represent imminent and
tangible threats to this animal. The
inadequacy of existing regulatory
mechanisms to stabilize or reverse the
decline is discussed under Factor D of
the “Summary of Factors Affecting the
Species’ section.

Issue 13: Several commenters stated
that the Service has ignored existing
efforts to conserve the San Bernardino
kangaroo rat and had, in fact,
undermined the conservation of the
animal by publishing the proposed rule.

Service Response: The Service
strongly supports the establishment of
the multispecies planning process in
San Bernardino and Riverside counties,
and the progress, to date, in the latter
County. However, these ongoing
planning efforts are in the early stages
and have yet to address the conservation
of habitat essential for the recovery of
listed species, including the San
Bernardino kangaroo rat. Federal listing
will complement these conservation
planning efforts (see, in particular, the
Service response to Issue 10).

Issue 14: Several commenters
criticized the Service for failing to
address the economic impacts of listing
the San Bernardino kangaroo rat. One of
these commenters stated that the San
Bernardino kangaroo rat should not be
listed if it would stifle economic
development.

Service Response: In accordance with
16 U.S.C. 1533(b)(1)(A) and 50 CFR
424.11(b), listing decisions are made
solely on the basis of the best scientific
and commercial data available. In
adding the word “‘solely” to the
statutory criteria for listing a species,
Congress specifically addressed this
issue in the 1982 amendments to the
Act. The legislative history of the 1982
amendments states: “The addition of the
word ‘““solely” is intended to remove
from the process of the listing or
delisting of species any factor not
related to the biological status of the
species. The Committee strongly
believes that economic considerations
have no relevance to determinations
regarding the status of species and
intends that the economic analysis
requirements of Executive Order 12291,
and such statutes as the Regulatory
Flexibility Act and the Paperwork
Reduction Act, not apply. Applying
economic criteria to the analysis of
these alternatives and to any phase of
the species’ listing process is applying
economics to the determinations made
under section 4 of the Act, and is
specifically rejected by the inclusion of
the word “‘solely” in this legislation.”

H.R. Rep. No.567, Part I, 97th Cong., 2d
Sess. 20 (1982).

Issue 15: One commenter
recommended that the Service designate
critical habitat.

Service Response: The Service has
determined that designation of critical
habitat is unlikely to provide a net
benefit to the conservation of the San
Bernardino kangaroo rat. For the San
Bernardino kangaroo rat, protection of
habitat and other conservation actions
are better addressed through recovery
planning and the section 7 consultation
processes (see section on Critical
Habitat for a more thorough discussion
of this issue).

Issue 16: Several of the commenters
stated that estimated acreage of the San
Bernardino kangaroo rat’s range found
in Table 2 (McKernan 1997) did not
agree with the estimated decline of the
species’ occupied habitat identified in
the proposed rule.

Service Response: The reason there is
a difference in the estimated acreage is
the basic difference among the concepts
of ““range,” ‘‘potential occupied
habitat,” and “occupied habitat.”
Occupied habitat, in the case of many
rodents, typically represents a subset of
a species’ range because not all areas
within the “range” are suitable or
occupied by the animal. In addition,
occupied habitat indicates that the
animals were confirmed to be present
and are expected to still occur on site.
The amount cited in the proposed rule
(i.e., 1,299 ha (3,247 ac)) refers to the
estimated amount of known “occupied
habitat” whereas the information from
Table 2 in McKernan (1997) represents
coarser ‘“‘potential occupied habitat.” It
is important to stress that even the
acreage of “‘occupied habitat” is
imprecise because of—(1) issues of
scale; (2) differences in individual or
populations’ perception and use of
habitat; and (3) population dynamics
influenced by a large number of
ecological and biological parameters.

Issue 17: One commenter argued that
the Service lacked authority to list the
San Bernardino kangaroo rat under the
Act because there is no interstate
commerce involving this animal.

Service Response: In accordance with
16 U.S.C. 1533(b)(1)(A) and 50 CFR
424.11(b), listing decisions are made
solely on the basis of the best scientific
and commercial data available. In a
recent court ruling (December 1997), the
U.S. Court of Appeals for the District of
Columbia upheld the listing of the Delhi
sands flower-loving fly under the Act.
The court stated that the loss of species
has a substantial effect on interstate
commerce by diminishing a natural
resource that could otherwise be used

for present and future commercial
purposes. Following this court decision,
the Supreme Court refused the
plaintiffs’ request that they hear the
case. Importantly, the distribution of the
Delhi sands flower-loving fly, like the
San Bernardino kangaroo rat, is endemic
only to California and does not occur in
adjacent states.

Peer Review

In compliance with the July 1, 1994,
Service Peer Review Policy (59 FR
34270), the Service solicited the expert
opinions of independent specialists
regarding pertinent scientific or
commercial data and issues relating to
the supportive biological and ecological
information for the San Bernardino
kangaroo rat. The responses received
from the reviewers supported the
proposed listing action. Information and
suggestions provided by the reviewers
were considered in developing this final
rule, and incorporated where
applicable.

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
(50 CFR part 424) promulgated to
implement the listing provisions of the
Act set forth the procedures for adding
species to Federal lists. A species may
be determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act. These factors and
their application to the San Bernardino
kangaroo rat (Dipodomys merriami
parvus) are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range. The
majority of all remaining suitable
habitat, and the long-term persistence of
the subspecies, is threatened by the
direct and indirect effects of either, or
some combination of, sand and gravel
mining, flood control structures and
operations, agricultural activities, urban
and industrial development, water
conservation activities, and off-road
activity.

Loss and fragmentation of San
Bernardino kangaroo rat habitat is
expected to continue as southern
California’s human population expands.
In the 1950’s, the population of
Riverside and San Bernardino counties
combined was about 400,000. Over 2.5
million people currently reside in this
region, and by the year 2000, the human
population of San Bernardino and
Riverside counties is expected to
increase to nearly 4 million (California
Department of Finance 1993). Further
habitat losses resulting from
development or alteration of the
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landscape will likely have a significant
adverse effect on the viability of
remaining San Bernardino kangaroo rat
populations. Threats to the largest of
these extant populations are
individually addressed below.

Santa Ana River

The largest documented remaining
population of the San Bernardino
kangaroo rat occurs along the Santa Ana
River (McKernan 1997). Based on a
review of aerial imagery (Service unpub.
GIS maps, 1998), the amount of
estimated occupied habitat in this area,
including degraded habitat,
encompasses about 2,090 ha (5,224 ac),
of which approximately 690 ha (1,725
ac) are known to be occupied by the San
Bernardino kangaroo rat (McKernan
1997). The occupied habitat extends
more or less continuously from the
vicinity of Norton Air Force Base to the
Greenspot Road Bridge north of
Mentone (Service unpub. GIS maps
1998, McKernan 1997). Approximately
47 percent of the alluvial scrub habitat
within this area is directly at risk due
to the combined activities of the Corps,
U. S. Bureau of Land Management
(BLM), San Bernardino Valley Water
Conservation District, San Bernardino
County Flood Control District, two
private sand mining operations, and
Metropolitan Water District’s Inland
Feeder Project.

Based on a review of projected flows
in the Santa Ana River following
completion of Seven Oaks Dam (Corps
1988, 1998) and the approximate
distribution of the San Bernardino
kangaroo rat (Service unpub. GIS maps
1997, McKernan 1997), at least 80
percent of the remaining occupied
habitat along the Santa Ana River is
indirectly at risk because of the
projected changes in hydrology of this
system resulting from severe reductions
in peak flows during flood events. Based
on more recent information (Corps
1998), approximately 90 percent of the
flood plain is at risk for the same reason.
That is, an indirect effect of
construction and operation of the Seven
Oaks Dam will be the long-term
succession of various stages of alluvial
scrub, including much of a 310-ha (775-
ac) mitigation area established for this
project, into even-aged stands of habitat
scrub persisting through time due to a
reduction in scouring and deposition of
fresh sands by floods. Curtailed
hydrologic disturbance, where soil
moisture is adequate, will allow shrub
densities to develop that exceed the low
to moderate densities tolerated by the
subspecies (Hanes et al. 1989,
McKernan 1997).

Activities of the San Bernardino
County Flood Control District pose a
threat to approximately 310 ha (775 ac)
of alluvial scrub habitat in this area.
Based on the distribution of soils and
vegetative cover, approximately 310 ha
(775 ac) of this area is estimated to be
occupied by the San Bernardino
kangaroo rat (Service unpub. GIS maps
1998). Activities that impact this
subspecies and its habitat, both directly
and indirectly, include the construction
of levees and sediment removal. The
general area at risk due to these
potential activities supports
approximately 15 percent of the
projected population along the Santa
Ana River (Service unpub. GIS maps
1998).

The BLM and San Bernardino Valley
Water Conservation District lands are
managed, in part, for the development
or operation of water spreading basins
for groundwater recharge. Although the
San Bernardino kangaroo rat can occupy
portions of areas modified by spreading
basins, flooded areas are essentially lost
to this animal due to the periodic
presence of standing water and the
degradation of habitat. Based on the
distribution of soils and vegetative
cover, approximately 388 ha (970 ac) are
at risk due to these potential activities
(Service unpub. GIS maps 1998). The
area potentially affected by spreading
basins represents approximately 18
percent of the habitat along the Santa
Ana River (Service unpub. GIS maps
1998). The San Bernardino Valley Water
Conservation District and BLM are
coordinating with the Service and
others to develop a regional
conservation plan that attempts to
reconcile conflicts among competing
land uses, including the conservation of
the San Bernardino kangaroo rat.
However, this conservation plan has not
been finalized and is not currently in
effect. Although 322 ha (806 ac) of BLM
land are potentially available for water-
spreading basins (or water percolation
ponds), no ponds have been constructed
recently.

Proposed and approved sand and
gravel mining poses a significant and
imminent threat to the San Bernardino
kangaroo rat. Two sand mining
operations collectively threaten
approximately 410 ha (1,025 ac) of
alluvial scrub habitat in the Santa Ana
River (Lilburn 1997a and 1997b, P&D
Technologies 1988, Service unpub. GIS
maps 1998). Based on the distribution of
soils and vegetative cover, all of the
approved and proposed project areas are
estimated to be occupied by the San
Bernardino kangaroo rat (Service unpub.
GIS maps 1998). The area potentially
affected by sand mining activities

represents approximately 20 percent of
the population along the Santa Ana
River (Service unpub. GIS maps 1998).

Additional impacts will occur due to
a large pipeline project (Metropolitan
Water District Inland Feeder) (P&D
Technologies 1992). Approximately 60
ha (150 ac) of alluvial scrub in the Santa
Ana River are likely to be impacted by
this project. Based on the distribution of
soils and vegetative cover, a minimum
of 24 ha (60 ac) of this project area are
estimated to be occupied by the San
Bernardino kangaroo rat (Service unpub.
GIS maps 1997). This project has been
reviewed and certified under the CEQA
and, therefore, poses an imminent
threat. The area that will be directly
impacted by this pipeline project
represents approximately 1 percent of
the Santa Ana River population.

Other activities that threaten the San
Bernardino kangaroo rat in this region
include the closure of Norton Air Force
Base (San Bernardino County) and the
proposed development of this site into
the San Bernardino International
Airport (U.S. Air Force 1993).
Approximately 132 ha (331 ac) are
estimated to be occupied by the San
Bernardino kangaroo rat on Norton Air
Force Base (Service unpub. GIS maps,
1998). The area at risk represents
approximately 6 percent of the
estimated Santa Ana River population.
The area estimated to be occupied by
the San Bernardino kangaroo rat on
Norton Air Force Base would be
reduced by approximately 2 to 5 percent
(U.S. Air Force Conservation
Management Plan, 1997).

Lytle and Cajon Creeks

The second largest documented
population of the San Bernardino
kangaroo rat occurs along Lytle and
Cajon creeks, from near Interstate 15
downstream on both drainages for
approximately 8 km (5 mi) (McKernan
1997, Service unpub. GIS maps, 1998).
The amount of estimated occupied
habitat in this area encompasses about
2,787 ha (6,967 ac) (Service unpub. GIS
maps, 1998), of which approximately
456 ha (1,140 ac) are known to be
occupied by the San Bernardino
kangaroo rat (McKernan 1997).
Approximately 10 percent of the
estimated occupied habitat is directly at
risk due to the combined activities of
the San Bernardino County Flood
Control District, San Bernardino County
Parks and Recreation, and sand and
gravel mining. In addition to areas
directly at risk, a minimum of 560 ha
(1,400 ac) (20 percent) of habitat has
been degraded because of the location of
flood control berms and the resultant
shielding of habitat from fluvial events
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(Service unpub. GIS maps, 1998).
Therefore, based on an evaluation of
soils and vegetative cover, a minimum
of 30 percent of the estimated occupied
habitat in this area is at risk (Service
unpub. GIS maps 1997).

Sand and gravel mining poses a
significant threat to the San Bernardino
kangaroo rat. Based on information
provided by Sunwest Materials, they
own approximately 373 ha (932 ac) and
are planning expansion of their
operations. Expansion of their
operations is anticipated to directly
impact approximately 168 ha (420 ac) of
estimated occupied habitat. In addition
to potential direct impacts, continuation
of this sand mining operation in its
current location will continue to
indirectly impact a minimum of 60 ha
(150 ac) of estimated occupied habitat
through disruption of fluvial processes
needed to maintain habitat quality.
Therefore, based on an evaluation of
soils and vegetative cover, a minimum
of 8 percent of the estimated occupied
habitat in this area is at risk (Service
unpub. GIS maps 1997).

The construction of a levee and
parking lot for Glen Helen Regional Park
by San Bernardino County Flood
Control District (District) continues to
impact approximately 22 ha (55 ac) of
habitat by precluding scouring events
and the reestablishment of alluvial
scrub vegetation. Given the attributes of
the area, the entire site was likely
occupied by the San Bernardino
kangaroo rat prior to construction of the
levee and parking lot. The levee also
threatens habitat occupied by the San
Bernardino kangaroo rat on the opposite
side of Cajon Creek due to the alteration
of the local hydrological system. The
levee likely will divert flood flows into
the opposite bank and cause erosion of
the Calmat conservation bank, which
was established to help conserve listed
and sensitive species in the area. The
total amount of occupied habitat
anticipated to be lost is, at a minimum,
44 ha (110 ac) (Service unpub. info.
1998). The combined impacts of the
parking lot and associated levee
amounts to approximately 2 percent of
the estimated occupied habitat in this
area.

San Jacinto River

The third largest remaining
population of San Bernardino kangaroo
rat occurs in Riverside County. Here, the
vast majority of alluvial flood plain has
been impacted by flood control
activities, agricultural and urban
development, and sand and gravel
mining. The amount of estimated
occupied habitat in this area
encompasses approximately 310 ha (775

ac) (Service unpub. GIS maps, 1998), of
which approximately 140 ha (350 ac)
are known to be occupied by the San
Bernardino kangaroo rat (McKernan
1997). A minimum of 41 percent of
estimated occupied habitat is at risk due
to the combined activities of the Corps,
Riverside County Flood Control, sand
mining operations, Eastern Municipal
Water District, and OHV use.

Flood control activities that impact
this species include grading of occupied
habitat. Evidence of past, extensive
grading that appears to have been
related to flood control activities exists
throughout the remaining alluvial scrub
vegetation within the flood control
berms along the San Jacinto River in the
vicinity of the City of San Jacinto
(Arthur Davenport, Service pers. obs.
1995). Flood control structures that
impact this species include concrete
channels and flood confining berms.
The construction of a concrete channel
appears to have isolated a small
population of San Bernardino kangaroo
rats located along Bautista Creek from
the rest of the population along the San
Jacinto River. The construction of berms
into the flood plain is detrimental to the
San Bernardino kangaroo rat in that the
berms cause a loss of habitat by
increasing the frequency and severity of
scouring and land erosion. Based on an
examination of this area (Service unpub.
GIS maps, 1998), a minimum of 80 ha
(200 ac) (20 percent) is at risk due to this
factor.

Continuing, intermittent, agricultural
activities, such as dry-land farming
along the edges of the San Jacinto River
in the vicinity of Hemet and the City of
San Jacinto also impact the San
Bernardino kangaroo rat. Patches of
suitable or occupied habitat occurring
outside the flood control berms are
occasionally disced due to agricultural
activities (Arthur Davenport, Service
pers. obs. 1995). Discing adversely
affects the subspecies by destroying the
animals’ burrows and degrading habitat.

Urban and commercial development
into the flood plain of the San Jacinto
River also continue to threaten the San
Bernardino kangaroo rat. Although flood
control berms are currently in place,
suitable or occupied habitat occurs
outside the berms. Although degraded
due to agricultural activities,
conservation and enhancement of
suitable or occupied habitat outside the
berms are critical to the maintenance of
the species along the San Jacinto River
because the habitat provides a source
population for recolonization of habitat
within the berms following flood events.
Urban development is proceeding
adjacent to the San Jacinto River as
indicated by the processing of three

related Tract Maps (Nos. 28770, 28771,
and 28772) (43 ha (107 ac)) by the
Riverside County Planning Department
(Riverside County Planning Department
1998). Thus, the opportunity for
conserving this subspecies along the
San Jacinto River appears to be
diminishing.

The San Bernardino kangaroo rat is
also impacted by the maintenance and
expansion of spreading basins within its
habitat. Maintenance of spreading
basins results in the degradation of
habitat and mortality of San Bernardino
kangaroo rats that occur along the
margins (Arthur Davenport, Service
pers. obs. 1995). Similarly, the
expansion of spreading basins results in
a direct loss of suitable or occupied
habitat. Eastern Municipal Water
District has proposed reconstructing
previously authorized experimental
groundwater recharge facilities in the
San Jacinto River (Corps 1997). This
project would likely directly impact
approximately 2.6 ha (6.5 ac) of early
successional alluvial scrub, and
approximately 2 percent of the
estimated occupied habitat in this area.

Sand and gravel mining threaten the
San Bernardino kangaroo rat in the San
Jacinto River area. The operations of
sand mining continue to impact
occupied habitat. One mine site consists
of 94 ha (235 ac) of leased land and
occurs entirely in the flood plain of the
San Jacinto River (Corps 1996, Pre-
discharge Notification 96—00397—-RRS;
KCT Consultants, Inc. 1998). Mining
activities have impacted approximately
32 ha (80 ac) and are proposed to
expand into an additional 34 ha (86 ac)
(KCT Consultants, Inc. 1998). Based on
the distribution of soils and vegetative
cover, a minimum of 40 ha (100 ac) of
the project site will be degraded.
Therefore, this project would likely
directly impact approximately 10
percent of the estimated occupied
habitat in the San Jacinto River area.

OHV use in the San Jacinto River
degrades habitat occupied by the San
Bernardino kangaroo rat (Arthur
Davenport, Service pers. obs. 1997,
1998). Significant areas of potential and
occupied habitat are degraded due to
extensive OHV use in this area. In
addition, areas that would revegetate
following flood events, and therefore
provide temporary use for the San
Bernardino kangaroo rat, are essentially
devegetated due to vehicle activity. A
minimum of 40 ha (100 ac)(10 percent
of the estimated occupied habitat) is at
risk due to this activity.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. This factor is not known to be
applicable.
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C. Disease or predation. Disease is nhot
known to be affecting the San
Bernardino kangaroo rat at this time.
However, fragmentation of habitat is
likely to promote higher levels of
predation by urban-associated animals
(e.g., domestic cats) as the interface
between natural habitat and urban areas
is increased (Church and Lawton 1987).
Domestic cats are known to be predators
of native rodents (Hubbs 1951, George
1974), and predation by cats has been
documented for the San Bernardino
kangaroo rat (McKernan, pers. comm.,
1994).

D. The inadequacy of existing
regulatory mechanisms. The decline of
the San Bernardino kangaroo rat has
occurred despite existing laws and
regulations that could contribute to the
protection of the animal and its habitat.
Existing regulatory mechanisms that
may provide some protection for the
San Bernardino kangaroo rat include: (1)
CEQA and National Environmental
Policy Act (NEPA); (2) the California
Natural Community Conservation
Planning Program; (3) the Surface
Mining Control and Reclamation Act
(SMCARA); (4) the Act in those cases
where the San Bernardino kangaroo rat
occurs in habitat occupied by other
listed species; (5) the California
Endangered Species Act (CESA); (6)
conservation provisions under the
Federal Clean Water Act; (7) land
acquisition and management by Federal,
State, or local agencies or by private
groups and organizations; and (8) local
laws and regulations.

The majority of the known
populations of the San Bernardino
kangaroo rat occur on privately owned
land. Local lead agencies responsible
under CEQA and NEPA have made
determinations that have, or would,
adversely affect this taxon and its
habitat. Examples of projects that have
been completed or are currently
undergoing the review process under
CEQA and/or NEPA that could impact
this species include Seven Oaks Dam,
State Route 30 Improvement Project,
Metropolitan Water District Inland
Feeder Pipeline, Calmat Company,
Sunwest Materials, Robertson’s Ready
Mix, and San Jacinto Aggregates. Past,
present, and proposed mitigation for
impacts to this species and its habitat
have been inadequate to stop or reverse
its decline at the regional level. CEQA
decisions are also subject to over-riding
social and economic considerations.

In 1991, the State of California
established a Natural Community
Conservation Planning Program (NCCP)
to address conservation needs
throughout the State. The initial focus of
the program is the coastal sage scrub

community. Within this program, the
California Department of Fish and Game
(CDFG) included the long-term
conservation of alluvial scrub, which is
in part occupied by the San Bernardino
kangaroo rat. However, participation in
NCCP is voluntary. San Bernardino and
Riverside counties have signed planning
agreements (Memoranda of
Understanding (MOUSs)) to develop
multispecies plans that meet NCCP
criteria, but have not enrolled in the
NCCP program in the interim. The
MOU'’s do not provide protection to
candidate species during the planning
process.

Reclamation of mined areas in the
State of California is required under
SCMARA. The County of San
Bernardino also requires that mining
companies submit a reclamation plan
for County approval. The primary
purpose of these ordinances is to
provide for erosion control measures
and to restore slopes to a moderate
slope. However, reclamation is not
likely to resolve the problem of
maintaining or mitigating for the loss of
species or ecosystem functions in a
biologically meaningful way because of
project (and mitigation) related changes
in topography and altered hydrology. In
this regard, Calmat has utilized the red-
line mining method, which attempts to
maintain streambed equilibrium and
associated fluvial geomorphology. The
feasibility of artificially creating and
maintaining a viable alluvial scrub plant
and animal community suitable for the
long-term conservation of the San
Bernardino kangaroo rat and associated
species has yet to be demonstrated.

The BLM designated an Area of
Critical Environmental Concern (ACEC)
in the Santa Ana River in 1994. The
ACEC is composed of three parcels of
land that total 304 ha (760 ac). The
purpose of the ACEC is to protect and
enhance the habitat of federally listed
plant species occurring in the area, such
as Santa Ana River wooly-star
(Eriastrum densifolium ssp. sanctorum),
and sensitive species such as the San
Bernardino kangaroo rat, while
providing for the administration of valid
existing rights (BLM 1996). Although
the establishment of the ACEC is
important in regards to conservation of
sensitive habitats and species in this
area, the administration of valid existing
rights conflicts with BLM’s conservation
abilities in this area. Existing rights
include a withdrawal of Federal lands
in this area for water conservation
through an act of Congress, February 20,
1909 (Pub. L. 248). The entire ACEC is
included in this withdrawn land and
may be available for water conservation
measures such as the construction of

percolation basins, subject to
compliance with the Act.

The San Bernardino kangaroo rat is
not protected under the CESA. The
Federal and State Acts together can
afford some measure of protection to the
San Bernardino kangaroo rat in those
areas where the species coexists with
other species already listed as
threatened or endangered. Santa Ana
River wooly-star and slender-horned
spineflower are listed as endangered
under the Act and the CESA, and the
coastal California gnatcatcher (Polioptila
californica californica) is listed as
threatened under the Act. All three
species can occur in habitats similar to
those preferred by the San Bernardino
kangaroo rat. However, the distribution
of D. leptoceras and E. densifolium ssp.
sanctorum is spotty and discontinuous,
and only overlaps with a small portion
of the habitat occupied by the San
Bernardino kangaroo rat. The coastal
California gnatcatcher, although known
to occur within alluvial scrub habitat,
has largely been extirpated from San
Bernardino County within the range of
the San Bernardino kangaroo rat and,
therefore, occurrence with the listed
species provides little ancillary
protection. In Riverside County, coastal
California gnatcatchers are not currently
known to occur at any sites occupied by
the San Bernardino kangaroo rat.

The San Bernardino kangaroo rat
could potentially be affected by projects
requiring a permit from the Corps under
section 404 of the Clean Water Act.
Although the objective of the Clean
Water Act is to “‘restore and maintain
the chemical, physical, and biological
integrity of the Nation’s waters” (Pub. L.
92-500), no specific provisions exist
that adequately address the need to
conserve unlisted species. A majority of
the remaining populations of kangaroo
rats occur outside areas delineated as
waters of the United States and,
therefore, are not regulated. Moreover,
numerous activities for which the Corps
potentially has jurisdiction, including
sand and gravel mining and flood
control projects, have proceeded
without their overview (see Factor A of
the “Summary of Factors Affecting the
Species” section of this rule).

As a result of Fish and Wildlife
Coordination Act activities, the Corps,
in 1988, initiated a section 7
consultation on Eriastrum densifolium
ssp. sanctorum for the proposed Seven
Oaks Dam project on the Santa Ana
River. About 310 ha (775 ac) of alluvial
scrub habitat has been designated for
preservation as mitigation for impacts to
Eriastrum densifolium ssp. sanctorum
resulting from the construction of the
dam. Approximately 176 ha (440 ac) of
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this area appears to be currently suitable
for the San Bernardino kangaroo rat
(Service unpub. GIS maps 1997).
However, the preserved area represents
only approximately 4 percent of the
alluvial scrub found in this area. In
addition, based on recent information
provided by the Corps, the majority of
this conserved habitat will not, in
contrast to previous determinations,
receive scouring events (Corps 1998).
Thus, the mitigation preserve, while
providing some benefit, is likely not
adequate to conserve the subspecies.

Local and County zoning designations
are subject to change and do not
specifically address the conservation
and management needs of the San
Bernardino kangaroo rat. However,
numerous jurisdictions in western
Riverside and San Bernardino counties
are beginning a multi-species habitat
conservation planning process,
including coastal sage scrub-associated
species, and benefit to the kangaroo rat
may result. However, commitments for
funding, implementation of the plan,
and resultant, appropriate changes in
land-use regulations to protect potential
preserves during the planning process
have not been made.

The Riverside County Habitat
Conservation Agency is implementing
an approved habitat conservation plan
for the federally endangered Stephens’
kangaroo rat that involves the
establishment of permanent preserves in
western Riverside County (Riverside
County Habitat Conservation Agency
1996). Because the San Bernardino
kangaroo rat occupies a largely different
habitat type than that of the Stephens’
kangaroo rat, the conservation plan for
the Stephens’ kangaroo rat will not
benefit the San Bernardino kangaroo rat.
Despite extensive surveys, no current
records of San Bernardino kangaroo rats
occur within any of the reserves
established for the Stephens’ kangaroo
rat (Arthur Davenport, Service pers.
comm. 1997).

E. Other natural or manmade factors
affecting its continued existence.
Habitat for the San Bernardino kangaroo
rat has been severely reduced and
fragmented by development and related
activities in the San Bernardino and San
Jacinto Valleys. Habitat fragmentation
results in loss of habitat, reduced habitat
patch size, and an increasing distance
between patches of habitat. As noted by
Andren (1994) in a discussion of highly
fragmented landscapes, reduced habitat
patch size and isolation will exacerbate
the effect of habitat loss on a species’
persistence. That is, the loss of species,
or decline in population size, will be
greater than expected from habitat loss
alone. The loss of native vertebrates,

including rodents, due to habitat
fragmentation is well documented
(Soulé et al. 1992, Andren 1994, Bolger
et al. 1997).

Isolated populations are subject to
extirpation by manmade or natural
events, such as floods and drought.
Furthermore, small populations may
experience a loss of genetic variability
and experience inbreeding depression
(Lacy 1997). Contributing to the
fragmentation of San Bernardino
kangaroo rat habitat are railroad tracks,
roads, and flood control channels. These
structures appear to function as
movement barriers to the San
Bernardino kangaroo rat, preventing
movement between areas of suitable
habitat.

All remaining population segments
are at risk due to their small size and
isolation. This is especially true for the
four smallest populations (i.e., City
Creek, Reche Canyon, Etiwanda, and
South Bloomington). Urbanization
occurs throughout most of the San
Bernardino kangaroo rat’s range and the
remaining larger blocks of occupied
habitat (i.e., Santa Ana River, Lytle/
Cajon, and San Jacinto River) now
function independently of each other.
This isolation of occupied patches
places the entire population of San
Bernardino kangaroo rat at risk because
recolonization of suitable habitat
following local extirpation has been
precluded. The extirpation of
populations from local catastrophes,
such as flooding, is becoming more
probable as urban development further
constricts the remaining populations to
the active portion of the flood plain. The
largest remaining populations are now
essentially restricted entirely to flood
plain habitats and vulnerable to
extirpation by naturally occurring
events.

Flood control structures alter both the
magnitude and distribution of flooding.
In the absence of flood scouring,
sediments and organic matter
accumulate over time, contributing to
senescence of the alluvial scrub
community and its conversion to coastal
sage scrub or chaparral (Smith 1980,
Wheeler 1991, Jigour and McKernan
1992). The dense canopy of these
communities does not provide the open
environment required by the San
Bernardino kangaroo rat, thereby
reducing the habitat suitability for the
species (Beatley 1976, McKernan 1997).
Within the active channels, the confined
flood events scour too frequently to
maintain suitable San Bernardino
kangaroo rat habitat.

The intentional destruction of areas
occupied by declining species continues
to be an issue of serious concern and is

a potential threat to the San Bernardino
kangaroo rat. The propensity of some
individuals to destroy habitat occupied
by declining species, in an apparent
effort to remove environmental
concerns, is underscored by the illegal
destruction of areas occupied by
federally listed species. Based on
information available to the Service,
such activities frequently occur within
the range of the San Bernardino
kangaroo rat (Service unpub. info.
1998). The illegal destruction of habitat
occupied by the Stephens’ kangaroo rat
(Dipodomys stephensi), a similar animal
that occurs within the range of the San
Bernardino kangaroo rat, is
representative of the threats facing this
subspecies.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
subspecies in developing this final rule.
The remaining populations at City Creek
(8 ha (20 ac)), Etiwanda (2 ha (5 ac)),
Reche Canyon (2 ha (5 ac)), and South
Bloomington (0.8 ha (2 ac)) are
extremely small, isolated, subject to the
indirect effects of urban development
(e.g., predation due to house cats), likely
prone to inbreeding depression, and
therefore have little chance of long-term
survival without intensive management.
The three largest remaining populations
(i.e., Santa Ana River (2,090 ha (5,224
ac)), Lytle and Cajon washes (2,787 ha
(6,967 ac)), and the San Jacinto River
(401 ha (1,002 ac))), are also
endangered. The Santa Ana River
population is endangered due to the
disruption of the hydrological system,
and activities such as sand and gravel
mining and water development projects.
The Lytle and Cajon wash population is
endangered due to disruption of the
hydrological system and activities such
as encroaching urban development,
sand and gravel mining, and flood
control. The San Jacinto River
population is endangered due to its near
total anthropogenic restriction to the
active flood plain, and activities such as
urban development, sand and gravel
mining, water development, and OHV
activity. In addition, all of these
populations are at risk due to future
development projects because there is
no conservation plan in place that
ensures their preservation in the wild.
Therefore, the Service finds that the
action to list the San Bernardino
kangaroo rat as endangered is
warranted. Because of these factors,
even in the absence of additional future
impacts, the San Bernardino kangaroo
rat is now in danger of extinction
throughout all or a significant portion of
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its range. Threatened status is not
appropriate considering the extent of
loss and degradation of the animal’s
habitat and the vulnerability of the
remaining populations.

Critical Habitat

Critical habitat is defined in section
3(5)(A) of the Act as: (i) The specific
areas within the geographical area
occupied by a species, at the time it is
listed in accordance with the Act, on
which are found those physical or
biological features (I) essential to the
conservation of the species and (ll) that
may require special management
consideration or protection and; (ii)
specific areas outside the geographical
area occupied by a species at the time
it is listed, upon a determination that
such areas are essential for the
conservation of the species.
“Conservation’” means the use of all
methods and procedures needed to
bring the species to the point at which
listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time a species is
designated to be endangered or
threatened. The Service finds that
designation of critical habitat is not
prudent for the San Bernardino
kangaroo rat. According to the Service’s
regulations (50 CFR 424.12(a)(1)),
designation of critical habitat is not
prudent when one or both of the
following situations exist: (1) The
species is threatened by taking or other
human activity, and identification of
critical habitat can be expected to
increase the degree of threat to the
species, or (2) such designation of
critical habitat would not be beneficial
to the species.

Critical habitat designation for the
San Bernardino kangaroo rat is not
prudent because an increase in the
degree of threat could result. This
subspecies is found in fragmented
habitat composed of various sage scrub
shrub vegetation in the presence of
sandy soils. As stated under Factor E of
the “Summary of Factors Affecting the
Species’” section, intentional
destruction of areas occupied by listed
species occurs frequently within the
range of the San Bernardino kangaroo
rat. In addition, as detailed in the
emergency rule listing the San
Bernardino kangaroo rat (63 FR 3840),
threats of intentional grading directed
specifically at habitat for the San
Bernardino kangaroo rat have been
documented. The designation of critical

habitat, including the publication of
maps providing precise locations,
would bring unnecessary attention to
those areas of the range that are
occupied by this species and would
encourage acts of vandalism or
intentional destruction of habitat. This
action also could lead to an increase in
activities (such as discing or blading) by
landowners who do not want listed
species on their property. The possible
misperception that critical habitat
designation on private lands necessarily
imposes restrictions on private
landowners would be
counterproductive and would render
cooperative efforts with landowners to
recover species more difficult.

Moreover, the designation of critical
habitat for the San Bernardino kangaroo
rat is not prudent due to the lack of
benefit to the species. Section 7 of the
Act requires that Federal agencies
ensure that any action authorized,
funded, or carried out not result in the
destruction or adverse modification of
critical habitat. Although this
requirement is in addition to the section
7 prohibition against jeopardizing the
continued existence of a listed species,
it is the only mandatory legal
consequence of a critical habitat
designation. The Act’s section 7
implementing regulations define
“‘jeopardizing the continued existence
of”” and *‘destruction or adverse
modification of”’ in virtually identical
terms. ‘““Jeopardize the continued
existence of”” means engage in an action
“that reasonably would be expected
* * *to reduce appreciably the
likelihood of both the survival and
recovery of a listed species.”
“Destruction or adverse modification”
means an ‘‘alteration that appreciably
diminishes the value of critical habitat
for both the survival and recovery of a
listed species.” Common to both
definitions is an appreciable detrimental
effect on both survival and recovery of
a listed species, in the case of critical
habitat by reducing the value of the
habitat so designated. Thus actions
satisfying the standard for adverse
modification are nearly always found to
also jeopardize the species’ continued
existence.

The Service considers all suitable
habitat associated with Lytle and Cajon
washes and the Santa Ana River to be
essential for the conservation of the San
Bernardino kangaroo rat. Without these
areas, recovery of the San Bernardino
kangaroo rat would not be possible.
Given that the suitable habitat is
considered occupied, all Federal
activities that would impact habitat at
these locales would require consultation
under section 7 of the Act. Accordingly,

any activity that would be determined
to cause an adverse modification to
critical habitat also likely would
jeopardize the continued existence of
this subspecies given its restricted
distribution and imperiled status.
Therefore, the designation of critical
habitat would have no net benefit to the
conservation of the species in these
areas.

The same argument applies to the
population of San Bernardino kangaroo
rats associated with the San Jacinto
River, except for a large area of
unoccupied habitat that may be needed
for conservation of this animal.
However, the area of unoccupied habitat
is in private ownership. Designation of
critical habitat provides no limitations
or constraints on private landowners if
there is no Federal involvement and, as
such, provides this species with no
additional conservation benefit beyond
listing. This area is characterized as a
broad, relatively flat, valley that is
essentially bisected by the channelized
San Jacinto River. Therefore, urban and
industrial development can likely
proceed and encroach upon the area
needed for conservation of the San
Bernardino kangaroo rat without the
need of Federal permits (e.g., per section
404 of the Clean Water Act). Because the
designation of critical habitat in this
area would also have minimal or no net
benefit to the conservation of the San
Bernardino kangaroo rat given the
potential intentional destruction threat,
conservation of the animal would be
better served through the recovery
planning and implementation process.

The Service acknowledges that
critical habitat designation, in some
situations, may provide limited value to
a species by identifying areas important
for the conservation of the species and
calling attention to those areas in
special need of protection. Critical
habitat designation of unoccupied
habitat may also benefit a species by
alerting Federal action agencies to
potential issues and allowing them to
evaluate proposals that may affect these
areas. However, in this case, given the
familiarity of the distribution of the San
Bernardino kangaroo rat to local
planning agencies and regulatory
agencies such as the Corps, and its close
relationship to areas identified as waters
of the United States, deriving any
benefit from designation of critical
habitat is unlikely. Additionally the
increased risk of adverse public reaction
from designation of critical habitat
exceeds any potential benefits to the
species from such designation.
Conservation of the San Bernardino
kangaroo rat would be accomplished
more efficiently through the recovery
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process and the jeopardy prohibition of
section 7.

As for all the known remaining
populations (City Creek (8 ha (20 ac)),
Etiwanda (2 ha (5 ac)), Reche Canyon (2
ha (5 ac)), and South Bloomington (0.8
ha (2 ac), designation of critical habitat
would not assist in conservation of
these groups because of their critically
small size and complete isolation from
the three remaining, relatively large
groups (i.e., Lytle and Cajon washes,
Santa Ana, and San Jacinto) due to
urban development. These fragmented
and isolated portions of the overall
population will need continual high
intensity management to sustain them.

Accordingly, the Service concludes
that any benefit from designation of
critical habitat is far outweighed by the
increase in the degree of threat to the
subspecies. Therefore, designation of
critical habitat for the San Bernardino
kangaroo rat is not prudent.

The Service will continue in its efforts
to obtain more information on the San
Bernardino kangaroo rat biology and
ecology, including essential habitat
characteristics particularly in regard to
stream flow regimes, current and
historical distribution, and existing and
potential sites that can contribute to
conservation of the species. The
information resulting from this effort
will be used to identify measures
needed to achieve conservation of the
species, as defined under the Act. Such
measures could include, but are not
limited to, development of conservation
agreements with the State, other Federal
agencies, local governments, private
landowners, and organizations.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. The protection
required of Federal agencies and the
prohibitions against certain activities
involving listed plants and animals are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing

this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) of the Act requires
Federal agencies to confer informally
with the Service on any action that is
likely to jeopardize the continued
existence of a proposed species or result
in destruction or adverse modification
of proposed critical habitat. If a species
is subsequently listed, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service.

Federal agencies expected to have
involvement with the San Bernardino
kangaroo rat or its habitat include the
Corps and the Environmental Protection
Agency due to their permit authority
under section 404 of the Clean Water
Act. The Federal Aviation
Administration has jurisdiction over
areas with potentially suitable San
Bernardino kangaroo rat habitat in the
vicinity of Redlands Municipal Airport
and Norton Air Force Base in San
Bernardino County. The Federal
Highway Administration will likely be
involved through potential funding of
highway construction projects near
Devore, Rancho Cucamonga, Rialto, and
San Bernardino (San Bernardino
County). Because the San Bernardino
kangaroo rat occurs on Norton Air Force
Base (San Bernardino County), the U.S.
Air Force will likely be involved
through the transfer of Federal lands to
a non-Federal entity and the conversion
of this area to a civilian airport. The
BLM has jurisdiction over a portion of
the habitat occupied by the San
Bernardino kangaroo rat along the Santa
Ana River. The Forest Service will
likely be involved because populations
of the San Bernardino kangaroo rat
occur within or near the boundaries of
the Cleveland National Forest and San
Bernardino National Forest. The Bureau
of Reclamation may be involved through
the potential funding of water
reclamation and flood control projects.
The Bureau of Indian Affairs may be
involved with this taxon at Soboba
Indian Reservation (Riverside County).
The Federal Housing Administration
could potentially be involved through
loans for housing projects in the region.
The Federal Energy Regulatory
Commission could be involved in
projects affecting existing or proposed
transmission lines in the Santa Ana
River or Etiwanda Creek areas.

The Act and implementing
regulations found at 50 CFR 17.21 set
forth a series of general trade
prohibitions and exceptions that apply
to all endangered wildlife. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to take (includes
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, collect, or to
attempt any of these), import or export,
ship in interstate commerce in the
course of commercial activity, or sell or
offer for sale in interstate or foreign
commerce any listed species. It also is
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain
exceptions apply to agents of the
Service and State conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered and threatened
wildlife under certain circumstances.
Regulations governing permits are at 50
CFR 17.22,17.23, and 17.32. Such
permits are available for scientific
purposes, to enhance the propagation or
survival of the species, or for incidental
take in connection with otherwise
lawful activities.

It is the policy of the Service (59 FR
34272) to identify to the maximum
extent practical at the time a species is
listed, those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of listing on proposed and
ongoing activities within a species’
range, and to assist the public in
identifying measures needed to protect
the species. The Service believes that,
based upon the best available
information, the following actions will
not result in a violation of section 9,
provided these activities are carried out
in accordance with existing regulations
and permit requirements:

(1) Activities authorized, funded, or
carried out by Federal agencies (e.g.,
grazing management, agricultural
conversions, wetland and riparian
habitat modification, flood and erosion
control, residential development,
recreational trail development, road
construction, hazardous material
containment and cleanup activities,
prescribed burns, pesticide/herbicide
application, pipelines or utility lines
crossing suitable habitat) when such
activity is conducted in accordance with
any reasonable and prudent measures
given by the Service in a consultation
conducted under section 7 of the Act;

(2) Casual, dispersed human activities
on foot or horseback (e.g., bird
watching, sightseeing, photography,
camping, hiking);
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(3) Residential landscape
maintenance, including the clearing of
vegetation around one’s personal
residence as a fire break; and

(4) Road kills or injuries to the San
Bernardino kangaroo rat by vehicles on
designated public roads.

The Service believes that the
following might potentially result in a
violation of section 9; however, possible
violations are not limited to these
actions alone:

(1) Take of San Bernardino kangaroo
rat, which includes harassing, harming,
pursuing, hunting, shooting, wounding,
killing, trapping, capturing, or
collecting, or attempting any of these
actions, except in accordance with
applicable Federal and State fish and
wildlife conservation laws and
regulations;

(2) Possess, sell, deliver, carry,
transport, or ship illegally taken San
Bernardino kangaroo rats;

(3) Unlawful destruction or alteration
of San Bernardino kangaroo rat habitat
by discing, grading, sand or gravel
mining, flooding, vehicle operation, or
other activities that result in the
destruction of vegetative composition,
substrate composition, or other
intentional activity that impacts
breeding, feeding, or availability of
cover;

(4) Application of pesticides/
herbicides in violation of label
restrictions;

(5) Interstate or foreign commerce and
import/export without previously
obtaining an appropriate permit.
Permits to conduct activities are
available for purposes of scientific
research and enhancement of
propagation or survival of the species.

Questions regarding whether specific
activities will constitute a violation of
section 9 or to obtain approved
guidelines for actions within the

(see ADDRESSES section). Requests for
copies of the regulations concerning
listed animals and inquiries regarding
prohibitions and permits may be
addressed to the U.S. Fish and Wildlife
Service, Endangered Species Permits,
911 NE. 11th Avenue, Portland, Oregon
972324181 (telephone 503/231-6241,
facsimile 503/231-6243).

Reasons for Effective Date

The Service is concerned that the
issuance of the final rule for the San
Bernardino kangaroo rat will result in
the destruction of habitat essential for
maintaining the remaining populations
of this animal if not made effective upon
publication. There are a number of
projects poised for development that
would both directly and indirectly
impact this animal. Because of the
immediate threat posed by these
activities, the Service finds that good
cause exists for this rule to take effect
immediately upon publication in
accordance with 5 U.S.C. 553(d)(3), so
that the protections implemented under
the emergency rule will not lapse.

National Environmental Policy Act

The Service has determined that an
Environmental Assessment or
Environmental Impact Statement, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section (4)(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

Paperwork Reduction Act

This rule does not contain any
information collection requirements for
which the Office of Management and
Budget (OMB) approval under the

collection related to the rule pertaining
to permits for endangered and
threatened species has OMB approval
and is assigned clearance number 1018—
0094. This rule does not alter that
information collection requirement. For
additional information concerning
permits and associated requirements for
endangered species, see 50 CFR 17.22.

References Cited

A complete list of references cited in
this rule is available upon request from
the Carlsbad Field Office of the U.S.
Fish and Wildlife Service (see
ADDRESSES section).

Author

The primary author of this final rule
is Arthur Davenport of the Carlsbad
Field Office (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and record
keeping requirements, Transportation.

Regulation Promulgation

Accordingly, the Service amends part
17, subchapter B of chapter I, title 50 of
the Code of Federal Regulations, as
follows:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend §17.11(h) by adding the
following, in alphabetical order under
MAMMALS, to the List of Endangered
and Threatened Wildlife to read as
follows:

§17.11 Endangered and threatened
wildlife.

kangaroo rat habitat should be directed  Paperwork reduction Act, 44 U.S.C. oo o
to the Service’s Carlsbad Field Office 3501 et seq. is required. An information (h) * * =
Species Historic | a\tfgﬁt%?r@tri . Status When Critical Special
Common name Scientific name range gered or threatened listed habitat rules
MAMMALS
* * * * * * *
Kangaroo rat, San Dipodomys merriami  U.S.A. (CA) ............. NA E 645 NA NA
Bernardino. parvus.
* * * * * * *
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Dated: September 15, 1998.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 98-25545 Filed 9-23-98; 8:45 am]
BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Rural Utilities Service
7 CFR Part 1755

RUS Specification for
Telecommunications Cable Splicing
Connectors

AGENCY: Rural Utilities Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Utilities Service
(RUS) proposes to amend its regulations
on Telecommunications Standards and
Specifications for Materials, Equipment,
and Construction, by rescinding RUS
Bulletin 345-54, RUS Specification for
Telephone Cable Splicing Connectors,
PE-52, and codifying the revised
specification, RUS Specification for
Telecommunications Cable Splicing
Connectors. The revised specification
will update the relevant engineering and
technical requirements for
telecommunications splicing connectors
including provisions for mechanical
fiber optic splicing connectors.

DATES: Comments concerning this
proposed rule must be received by RUS
or be postmarked no later November 23,
1998.

ADDRESSES: Comments should be
mailed to Orren E. Cameron Ill, Director,
Telecommunications Standards
Division, Rural Utilities Service, U.S.
Department of Agriculture, 1400
Independence Avenue, SW, STOP 1598,
Washington, DC 20250-1598. RUS
requests an original and three copies of
all comments (7 CFR part 1700). All
comments received will be made
available for public inspection at room
2835, South Building, U.S. Department
of Agriculture, 1400 Independence
Avenue, SW, STOP 1598 Washington,
DC 20250-1598 between 8 a.m. and 4
p-m., Monday through Friday, except
holidays, (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Charlie I. Harper, Jr., Chief, Outside
Plant Branch, Telecommunications
Standards Division, Rural Utilities
Service, U.S. Department of Agriculture,

1400 Independence Avenue, SW, STOP
1598, Washington, DC 20250-1598,
telephone (202) 720-0667.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and
therefore has not been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. RUS has determined
that this proposed rule meets the
applicable standards provided in
section 3 of the Executive Order.

In accordance with the Executive
Order and the rule: (1) All state and
local laws and regulations that are in
conflict with this rule will be
preempted; (2) no retroactive effect will
be given to the rule; and, (3)
administrative proceedings are required
to be exhausted prior to initiating
litigation against the Department. (See 7
U.S.C. 6912).

Regulatory Flexibility Act Certification

The Administrator of RUS has
determined that this proposed rule will
not have a significant impact on a
substantial number of small entities, as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), and therefore,
the Regulatory Flexibility Act does not
apply to this rule. This proposed rule
involves standards and specifications,
which may increase the short-term
direct costs to the RUS borrower.
However, the long-term direct economic
costs are reduced through greater
durability and lower maintenance cost
over time.

Information Collection and
Recordkeeping Requirements

The information collection and
recordkeeping requirements contained
in this proposed rule were approved by
OMB pursuant to the Paperwork
Reduction Act of 1995 (44 U.S.C
Chapter 35, as amended) under control
number 0572—0059. Comments
concerning these requirements should
be directed to F. Lamont Heppe, Jr.,
Director, Program Development and
Regulatory analysis, USDA, RUS, Stop
1522, Washington, DC 20250-1522.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this proposed rule will
not significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this
proposed rule is listed in the Catalog of
Federal Domestic Assistance programs
under No. 10.851, Rural Telephone
Loans and Loan Guarantees, and No.
10.852, Rural Telephone Bank Loans.
This catalog is available on a
subscription basis from the
Superintendent of Documents, United
States Government Printing Office,
Washington, DC 20402.

Executive Order 12372

This proposed rule is excluded from
the scope of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. A final rule related notice
entitled, “Department Programs and
Activities Excluded from Executive
Order 12372” (50 FR 47034) excludes
RUS and RTB loans and loan
guarantees, and RTB bank loans, to
governmental and nongovernmental
entities from coverage under this Order.

Unfunded Mandates

This proposed rule contains no
federal mandates (under the regulatory
provision of Title Il of the Unfunded
Mandates Reform Act) for State, local,
and tribal governments or the private
sector. Thus this proposed rule is not
subject to the Unfunded Mandates
Reform Act.

Background

RUS issues publications titled
“Bulletin” which serve to guide
borrowers regarding already codified
policy, procedures, and requirements
needed to manage loans, loan guarantee
programs, and the security instruments
which provide for and secure RUS
financing. RUS issues standards and
specifications for the construction of
telecommunications facilities financed
with RUS loan funds. RUS is proposing
to rescind Bulletin 345-54, “RUS
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Specification for Telephone Cable
Splicing Connectors, PE-52,” and to
codify the revised standard at 7 CFR
1755.521, ““RUS Specification for
Telecommunications Cable Splicing
Connectors.”

RUS Bulletin 345-54 (PE-52) contains
mechanical and environmental
requirements, desired design features,
and test methods for evaluation of
copper cable splicing connectors.
Because of technological advancements
made in materials used to fabricate
copper cable splicing connectors and
test methods used to demonstrate the
functional reliability of copper cable
splicing connectors over the past 25
years, the current mechanical and
environmental performance
requirements and test methods for
evaluating the reliability of copper cable
splicing connectors specified in the
current specification have become
outdated. To allow RUS borrowers to
take advantage of these improved
materials and test methods, the current
specification will be revised to update
the mechanical and environmental
performance requirements and test

methods used to evaluate the reliability
of copper cable splicing connectors.

The current specification does not
include a section for evaluating the
mechanical, electrical, and
environmental reliability of mechanical
fiber optic splicing connectors because
at the time the specification was
written, no such requirements were
needed because no such type of splicing
connectors existed. Since that time,
splicing connectors designed for use
with fiber optic cables have been
fabricated. Since RUS borrowers are
providing telecommunication services
over fiber optic cables, the current
specification will be revised to include
end product performance requirements
and test methods used to evaluate the
mechanical, electrical, and
environmental reliability of splicing
connectors designed for use with fiber
optic cables.

List of Subjects in 7 CFR Part 1755

Loan programs-telecommunications,
Reporting and recordkeeping
requirement, Rural areas,
Telecommunications.

For reasons set out in the preamble,
RUS proposes to amend Chapter XVII of
title 7 of the Code of Federal
Regulations as follows:

PART 1755—TELECOMMUNICATIONS
STANDARDS AND SPECIFICATIONS
FOR MATERIALS, EQUIPMENT AND
CONSTRUCTION.

1. The authority citation for part 1755
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

§1755.97 [Amended]

2. Section 1755.97 is amended by
removing the entry RUS Bulletin 345-54
from the table.

3. Section 1755.98 is amended by
adding the entry 1755.521 to the table
in numerical order to read as follows:

§1755.98 List of telephone standards and
specifications included in other 7 CFR
parts.

* * * * *

Section

Issue date

Title

*

1755.521 ..ocviiiiiii

* * * * *

tors.

RUS Specification for

*

Telecommunications Cable Splicing Connec-

4. Section 1755.521 is added to read
as follows:

§1755.521 RUS specification for
telecommunications cable splicing
connectors.

(a) Scope. (1) The purpose of this
specification is to inform manufacturers
and users of copper cable splicing
connectors and mechanical fiber optic
splicing connectors of the engineering
and technical requirements that are
considered necessary for satisfactory
performance in rural outside plant
environments. Included are the relevant
electrical, mechanical, optical, and
environmental requirements, desired
design features, and test methods for
evaluation of copper cable splicing
connectors and fiber optic splicing
connectors.

(2) All connectors purchased after this
specification takes effect, for projects
involving RUS loan funds subject to this
specification, must have been accepted
by RUS Technical Standards Committee
“A” (Telecommunications).

(i) Connectors that have been
previously accepted by Technical
Standards Committee “A”

(Telecommunications) prior to the
effective date of this specification must
qualify to this specification.
Manufacturers will be given up to nine
months to qualify to this specification
after the effective date.

(ii) All changes in design of
connectors must be submitted to RUS
for acceptance. RUS will be the sole
authority on what constitutes a design
change.

(3) American Society for Testing and
Materials Specifications (ASTM) G 21—
90, Practice for Determining Resistance
of Synthetic Polymeric Materials to
Fungi; ASTM A 276-91a, Specification
for Stainless and Heat-Resisting Steel
Bars and Shapes; and ASTM D 4566-94,
Standard Test Methods for Electrical
Performance Properties of Insulations
and Jackets for Telecommunications
Wire and Cable, referenced in this
section are pending approval of
incorporation by reference by the Office
of the Federal Register. Copies of ASTM
standards are available for inspection
during normal business hours at RUS,
room 2843, U.S. Department of
Agriculture, 1400 Independence

Avenue, SW., Washington, DC 20250—
1598 or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC 20001.
Copies are available from ASTM, 100
Barr Harbor Drive, W. Conshohocken,
Pennsylvania 19428-2959, telephone
number (610) 832-9585.

(4) Electronics Industries Association
Standards (EIA)—455-4A, Fiber Optic
Connector/Component Temperature
Life; EIA—455-6A, Cable Retention Test
Procedure for Fiber Optic Cable
Interconnecting Devices; EIA-455-21,
Mating Durability of Fiber Optic
Interconnecting Devices; EIA-455-34,
Interconnection Device Insertion Loss
Test; and EIA-455-171, Attenuation by
Substitution Measurement—for Short-
Length Multimode Graded-Index and
Single-Mode Optical Fiber Cable
Assemblies, referenced in this section
are pending approval of incorporation
by reference by the Office of the Federal
Register. Copies of EIA standards are
available for inspection during normal
business hours at RUS, room 2843, U.S.
Department of Agriculture, 1400
Independence Avenue, SW.,
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Washington, DC 20250-1598 or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC 20001. Copies are
available from Global Engineering
Documents, 15 Inverness Way East,
Englewood, CO 80112, telephone
number (303) 792-2181.

(5) Electronic Industries Association/
Telecommunications Industries
Association Standards (EIA/TIA)-455—
3A, Procedure to Measure Temperature
Cycling Effects on Optical Fibers,
Optical Cable, and Other Passive Fiber
Optic Components; EIA/TIA-455-12A,
Fluid Immersion Test for Fiber Optic
Components; and EIA/TIA-455-107,
Return Loss for Fiber Optic
Components, referenced in this section
are pending approval of incorporation
by reference by the Office of the Federal
Register. Copies of EIA/TIA standards
are available for inspection during
normal business hours at RUS, room
2843, U.S. Department of Agriculture,
1400 Independence Avenue, SW.,
Washington, DC 202501598 or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC 20001. Copies are
available from Global Engineering
Documents, 15 Inverness Way East,
Englewood, CO 80112, telephone
number (303) 792-2181.

(6) Telecommunications Industries
Association/Electronics Industries
Association Standards (TIA/EIA)-455—
5B, Humidity Test Procedure for Fiber
Optic Components; and TIA/EIA-455—
11B, Vibration Test Procedure for Fiber
Optic Components and Cables,
referenced in this section are pending
approval of incorporation by reference
by the Office of the Federal Register.
Copies of TIA/EIA standards are
available for inspection during normal
business hours at RUS, room 2843, U.S.
Department of Agriculture, Washington
DC 20250-1598 or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington DC.
Copies are available from Global
Engineering Documents, 15 Inverness
Way East, Englewood, CO 80112,
telephone number (303) 792-2181.

(b) Materials. (1) The plastic
components used in splicing connectors
shall be resistant to chemical attack,
fungus growth, and growth of
contaminating films as specified in
ASTM G 21-90. Metallic materials used
in splicing connectors shall have a

corrosion resistance equivalent to
nickel-chrome stainless steel in
accordance with ASTM A 276-91a.

(2) All splicing connectors shall be
filled.

(3) The manufacturer shall
demonstrate that a quality assurance
program, satisfactory to RUS, is in place
to guarantee all material and product
specifications are met. The program
shall include the following:

(i) Incoming inspection of raw
materials;

(ii) In-process inspection of the splice
components;

(iii) Final inspection of the splice
product;

(iv) Calibration procedures for all test
equipment used in the qualification of
the product; and

(v) Recall procedures in the event out-
of-calibration equipment is identified.

(c) Performance criteria and test
procedures for copper cable splicing
connectors.—(1) General Information. (i)
Copper cable splicing connectors have
the function of splicing one or more
combinations of No. 19 through No. 26
American Wire Gauge (AWG) copper
conductors. Cable used for these tests
shall be RUS accepted.

(i) The manufacturer shall specify the
wire gauge range for the connector or
connectors submitted to RUS for
acceptance. The stripping of conductor
insulation shall not be permitted.

(iii) The manufacturer shall specify
the splicing configuration for the
connector, i.e., inline, butt, tap, or other.

(iv) The manufacturer shall perform
adequate inspections and tests to
demonstrate that copper cable splicing
connectors and their components
comply with RUS requirements.

(V) Unless otherwise specified, all
tests shall be performed at a temperature
of 24 + 3°C (75 £ 5°F) and a relative
humidity (RH) of up to 55 percent (%).

(2) Test samples. (i) Unless otherwise
specified, all test samples shall be
assembled for each connector type as
follows:

(A) Largest specified gauge wire
connected with largest specified gauge
wire;

(B) Smallest specified gauge wire
connected with smallest specified gauge
wire; and

(C) Smallest specified gauge wire
connected with largest specified gauge
wire. For connectors which can connect

more than 2 wires, assemble the greatest
number of smallest gauge wires
connected with one of the largest gauge
wires.

(i) For each test required, 5 samples
from each of the categories in paragraph
(c)(2)(i) of this section shall be tested. A
total of 15 samples will be needed for
each test.

(iii) The test results for each sample
shall be submitted in tabulated form.

(3) Connection resistance test. (i)
Thirty (30) 4 inch (in.) [102 millimeter
(mm)] pieces shall be cut from
appropriate gauged wire and assembled
in the connectors in accordance with
paragraph (c)(2) of this section using the
connector manufacturer’s instructions.
For resistance measurements, expose
the copper conductors of the test leads
by removing 0.5 in. to 1 in. (12 mm to
25 mm) of insulation from the end of the
test leads.

(ii) Fifteen (15) 8 in. (203 mm) pieces
shall be cut from the appropriate gauged
wire for use as control wire samples.

(iii) The resistance of each test sample
and a corresponding control wire shall
be measured and recorded. The
resistance of each test sample shall not
exceed the resistance of the
corresponding control wire sample by
more than 7 percent.

(iv) Each test sample shall be held and
each connector shall be twisted 90
degrees around the wire axis once in
each direction. After twisting, the
resistance of the test sample shall be
measured and recorded. The resistance
of each test sample shall not exceed the
resistance of the corresponding control
wire sample by more than 9 percent.

(4) Heat-cold cycling test. (i) After
completion of the connection resistance
test, the test samples shall be subjected
to the heat-cold cycling test.

(ii) The test samples shall be placed
in an environmental test chamber and
exposed to the temperature cycle of
Figure 1 for five complete cycles. The
step function nature of the temperature
changes may be achieved by insertion
and removal of the test samples from the
chamber. The soak time at each
temperature shall be four hours. The test
samples shall be removed from the test
chamber at the conclusion of the five-
cycle period and shall be allowed to
return to room temperature. Figure 1 is
as follows:

BILLING CODE 3410-15-P
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FIGURE 1
HEAT—COLD CYCLING
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(iii) No measurements shall be made at this time.

(5) Vibration. (i) After the completion of the heat-cold cycling test, the test samples shall be subjected to the
vibration test.

(i) A vibration machine shall be used which produces a simple harmonic motion having .06 inch (1.52 mm) maximum
total excursion, cycling from 10 to 55 to 10 Hertz within 1 minute. A monitoring circuit shall be used which is
capable of detecting momentary opens of 10 microseconds or longer.

(iii) Each test sample shall be supported by a pegboard as indicated in Figure 2, which is attached to the vibration
machine. The test samples and monitoring circuit shall be electrically connected in series. Wires shall not be cut
short. Figure 2 is as follows:

Figure 2

Vibration Test Setup

PEGBOARD Vg HOLES
SPACED 1"x 1"

"

st TIP SOLDERED

TO NEXT SPECIMEN

BUTT OR 7AP

o

PEG BOARD 1§ HOLES TIP SOLDERED TO
SPACED 1°X71" NEXT TEST SPECIMEN

INLINE OR TAP



Federal Register/Vol. 63, No. 185/ Thursday, September 24, 1998/Proposed Rules 51023

(iv) The test samples shall be vibrated for a total of 3 hours, 1 hour in each of the 3 mutually exclusive planes
as indicated in Figure 3. The direct current (dc) through the test samples shall be monitored for any fluctuations
or momentary opens. Fluctuations or momentary opens shall be less than or equal to 10 microseconds. Figure 3 is
as follows:

Figure 3

Vibration in Three Mutually
Exclusive Planes

A

o
9
N
L/
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(v) After completion of the vibration test, the test samples shall be removed from the vibration machine and the
connection resistance of each test sample shall be measured. The resistance of each test sample shall not exceed the
resistance of the corresponding control wire sample by more than 13 percent.

(vi) The test samples may be discarded after completion of the vibration test.

(6) Insulation resistance—humidity cycle. (i) Thirty (30) 15 in. (381 mm) pieces shall be cut from the appropriate
gauged wire and assembled in the connectors in accordance with paragraph (c)(2) of this section using the connector
manufacturer’s instructions. For insulation resistance measurements, expose the copper conductors of the test leads
by removing 0.5 in. to 1 in. (12 mm to 25 mm) of insulation from the ends of the test leads. The exposed copper
conductors of the test leads shall be twisted together as indicated in Figure 4 as follows:

Figure 4

Insulation Resistance
Test Sample Preparation

:Connector Stripped Leads

Insulated Conductor
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(ii) The test samples shall be placed in an environmental test chamber at 95 +* 3% RH and temperature cycled
per Figure 5 for a period of 30 days. Figure 5 is as follows:

FIGURE 5
HUMIDITY TEMPERATURE CYCLE
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E,' 100 -
g 803 75 75
g,_ 60 -
= 20 -
O i i 1 | 1 |

0O 4 8 12 16 20 24

Time (Hours)

Note: Relative Humidity =95% +/- 3%
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(iii) After the test samples have been
allowed to stabilize at room temperature
and humidity, the insulation resistance
of the test sample leads to ground shall
be greater than or equal to 100,000
megohms when tested in accordance
with ASTM D 4566-94 using a test
voltage of 250 volts dc.

(7) Insulation resistance—water soak:
(i) Thirty (30) 15 in. (381 mm) pieces
shall be cut from the appropriate gauged
wire and assembled in the connectors in
accordance with paragraph (c)(2) of this
section using the connector
manufacturer’s instructions. For
insulation resistance measurements,
expose the copper conductors of the test
leads by removing 0.5 in.to 1 in. (12
mm to 25 mm) of insulation from the
ends of the test leads. The exposed
copper conductors of the test leads shall
be twisted together as indicated in
Figure 4.

(ii) A solution of distilled or tap water
and sodium chloride (5 percent by
weight) shall be prepared and placed in
a glass container.

(iii) The connectors of the test
samples shall be immersed in the
solution except for the twisted test leads
of the test samples. A copper electrode
shall be inserted into the solution.

(iv) After the system (immersed
connectors and solution) has stabilized
for 2 hours, the first insulation
resistance measurement of the test
sample leads to the copper electrode
shall be taken. The insulation resistance
shall be performed in accordance with
ASTM D 4566-94 using 100 volts dc.

(v) The test samples shall be removed
from the solution after 72 hours and
allowed to stabilize at room temperature
and humidity for an additional 72
hours. The procedure shall be repeated
for a total of 5 cycles. Insulation
resistance measurements of the test
sample leads to the copper electrode
shall be taken for each day that the test
samples are immersed in solution.
Report resistance readings in megohms.
The insulation resistance shall be
performed in accordance with ASTM D
4566-94 using 100 volts dc.

(vi) The insulation resistance of the
test sample leads to the copper electrode
shall be greater than or equal to 100
megohms.

(8) Dielectric breakdown (dry). (i)
Thirty (30) 15 in. (381 mm) pieces shall

be cut from the appropriate gauged wire
and assembled in the connectors in
accordance with paragraph (c)(2) of this
section using the connector
manufacturer’s instructions. For
dielectric breakdown measurements,
expose the copper conductors of the test
leads by removing 0.5 in.to 1 in. (12
mm to 25 mm) of insulation from the
ends of the test leads. The exposed
copper conductors of the test leads shall
be twisted together.

(ii) An alternating current (ac) power
source capable of applying 8,000 volts
in 500 volt root-mean-squared per
second (rms/s) steps shall be used. The
unit shall be equipped with a circuit
breaker to disconnect the power source
at breakdown and a voltmeter to
indicate the rms voltages.

(iii) The high voltage lead of the
power source shall be attached to the
test sample lead and the ground voltage
lead of the power source shall be
attached to ground. The voltage shall be
applied to the test sample in 500 volt
rms/s steps until either breakdown or
8,000 volts rms is reached. The
dielectric strength shall be recorded in
rms voltage at the point of breakdown.
Breakdown occurring at less than 2,500
volts rms shall constitute a failure.

(iv) The dielectric breakdown test
shall be repeated for all the remaining
test samples prepared in accordance
with paragraph (c)(8)(i) of this section.
The test results shall be reported for
each test sample.

(9) Dielectric breakdown (wet). (i)
Thirty (30) 15 in. (381 mm) pieces shall
be cut from the appropriate gauged wire
and assembled in the connectors in
accordance with paragraph (c)(2) of this
section using the connector
manufacturer’s instructions. For
dielectric breakdown measurements,
expose the copper conductors of the test
leads by removing 0.5 in.to 1 in. (12
mm to 25 mm) of insulation from the
ends of the test leads. The exposed
copper conductors of the test leads shall
be twisted together.

(ii) A solution of distilled or tap water
and sodium chloride (5 percent by
weight) shall be prepared and placed in
a glass container.

(iii) An alternating current (ac) power
source capable of applying 8,000 volts
in 500 volt root-mean-squared per
second (rms/s) steps shall be used. The

unit shall be equipped with a circuit
breaker to disconnect the power source
at breakdown and a voltmeter to
indicate the rms voltages.

(iv) The connectors of the test samples
shall be immersed in the solution except
for the twisted test leads of the test
samples. Insert a copper ground
electrode into the solution. The high
voltage lead of the power source shall be
attached to the test sample lead and the
ground voltage lead of the power source
shall be attached to ground. The voltage
shall be applied to the test sample in
500 volt rms/s steps until either
breakdown or 8,000 volts rms is
reached. The dielectric strength shall be
recorded in rms voltage at the point of
breakdown. Breakdown occurring at less
than 2,500 volts rms shall constitute a
failure.

(v) The dielectric breakdown test shall
be repeated for all the remaining test
samples prepared in accordance with
paragraph (c)(9)(i) of this section. The
test results shall be reported for each
test sample.

(10) Current Cycle: (i) Twenty (20) 4
in. (102 mm) pieces shall be cut from
the appropriate gauged wire and
assembled in the connectors in
accordance with paragraph (c)(2) of this
section using the connector
manufacturer’s instructions. For the
current cycling, only the first two types
of samples specified in paragraph
(c)(2)(i) of this section shall be used for
a total of ten (10) samples to be tested.
For the current cycling test, expose the
copper conductors of the test leads by
removing 0.5 in.to 1in. (12 mmto 25
mm) of insulation from the ends of the
test leads.

(ii) A rack with mounting lugs spaced
5in. (127 mm) apart shall be used for
the test. The test leads of the first five
(5) test samples shall be carefully bent
and straightened so that the test samples
lie approximately midway between the
mounting lugs. The test leads between
the mounting lugs shall be under no
tension. The ends of the test leads shall
be soldered to the mounting lugs. The
test setup shall be as shown in Figure
6. Figure 6 is as follows:

BILLING CODE 3410-15-P
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Figure 6

Current Cycle Test

BILLING CODE 3410-15-C
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(iii) The first set of five (5) test
samples shall be connected in series
with an ammeter and a power source.
The power source shall be adjusted to
the “Initial” current specified in Table
1. The voltage drop across each test
sample at the mounting lugs shall be
measured. The power source shall then
be adjusted to the “Test” current
specified in Table 1. The “Test” current
shall be applied to the test samples for
45 minutes and then off for 15 minutes.
The application of the “Test” current for
a period of 45 minutes on and a period
of 15 minutes off shall constitute one (1)
cycle. Fifty (50) current cycles shall be
applied to the test samples.

TABLE 1.—TEST CURRENTS

" : “Initial” and

Wire size h Test current
“Final” current

(AWG) (amps) (amps)
19 oo 11 14
22 . 9 11
24 ... 45 5.6
26 ..o 3 3.8

(iv) At the completion of the fifty (50)
cycles, the current on the test samples
shall be reduced to the “Final’’ current
indicated in Table 1. The voltage drop
across each test sample at the lug shall
be measured and compared with the
initial measurements specified in
paragraph (c)(10)(iii) of this section. An
increase in the voltage drop greater than
5 percent for each test sample shall
constitute failure.

(v) The second set of five (5) samples
shall be tested in accordance with the
procedures specified in paragraphs
(c)(20)(iii) and (c)(10)(iv) of this section.
The connectors shall be tested using the
appropriate current for the specific wire
size indicated in Table 1.

(11) Tensile test. (i) Thirty (30) 10 in.
(254 mm) pieces shall be cut from
appropriate gauged wire and assembled
in the connectors in accordance with
paragraph (c)(2) of this section using the
connector manufacturer’s instructions.

(ii) Three (3) samples of each control
wire gauge shall be tested using a tensile
machine with a jaw separation speed of
2 in. (51 mm) per minute, to determine

average breaking strength of each
control wire gauge.

(iii) Each test sample assembled in
accordance with paragraph (c)(11)(i) of
this section shall be tested for either
“Pull-out” or “Break” using a tensile
machine with a jaw separation speed of
2 in. (51 mm) per minute. The test setup
for the “Pull-out” or “Break” test shall
be in accordance with Figure 7. The
“Pull-out” or “‘Break’” shall not be less
than 60 percent of the average breaking
strength of each control wire size
recorded in paragraph (c)(11)(ii) of this
section. For the five (5) test samples that
include the largest and smallest gauge
wires, the “Pull-out” or “‘Break”
measurement shall be compared to the
smallest control wire gauge breaking
strength recorded in paragraph
(c)(12)(ii) of this section. Figure 7 is as
follows:

BILLING CODE 3410-15-P
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(d) Performance criteria and test
procedures for mechanical fiber optic
splices—(1) Mechanical fiber optic
splices shall be classified according to
their functions listed below. (i) Passive
splicing—mechanically joining two
fibers.

(ii) Tunable splicing—mechanically
joining two fibers using an active loss

measuring system for adjusting splice
elements for the lowest loss during
assembly.

(iii) Mass splicing—mechanically
joining multiple fibers simultaneously.
(2) A mechanical fiber optic splice

shall be so constructed that when
assembled it shall have a resistance to
optical decoupling. The mechanical
splice assembly shall not optically

decouple at less than a specified value
of axial tension.

(3) Optical requirements for
multimode and single mode optical
splices shall be in accordance with
Table 2. Methods of test to determine
insertion and return loss shall be in
accordance with EIA-455-34, EIA-455—
171, or EIA/TIA-455-107.

TABLE 2.—OPTICAL REQUIREMENTS; MECHANICAL FIBER OPTIC SPLICES

Splice type

Insertion loss
[Decibels (dB)]

Passive
Tunable
*Mass

Single mode Multimode
Return Loss Insertion Loss
(dB) (dB)
0.20 —-35 0.15
0.05 -35 0.15
0.50 —-35 0.15

*Loss results for mass splicing techniques must be averaged.

(4) Mechanical fiber optic splices shall be capable of resisting mechanical stresses associated with installation and
service without impairment of the splice integrity.
(5) Single mode and multimode mechanical fiber optic splices shall be tested for mechanical reliability in accordance
with the test methods specified in Table 3. After each mechanical test, the single mode and multimode mechanical
fiber optic splices shall be in accordance with the requirements specified in Table 2 of paragraph (d)(3) of this section.

TABLE 3.—MECHANICAL TESTS; MECHANICAL FIBER OPTIC SPLICES

Test Procedure Requirement
Re-coupling durability (if appropriate) EIA-455-21 25 Cycles.
Fiber Retention EIA-455-6A 0.45 Kilograms Force (1.0 Pounds).
RV o= i o] I TSP P P OP PR TIA/EIA-455-11B | 10-55 Hertz, 10 Grams.

(6) Single mode and multimode mechanical fiber optic splices shall be tested for environmental reliability in accordance
with the test methods specified in Table 4. After each environmental test, the single mode and multimode mechanical
fiber optic splices shall be in accordance with the requirements specified in Table 2 of paragraph (d)(3) of this section.

TABLE 4.—ENVIRONMENTAL TESTS; MECHANICAL FIBER OPTIC SPLICES

Test

Procedure

Requirement

Humidity

Thermal Cycling
Water Immersion
Material Aging

EIA-455-4A

TIA/EIA-455-5B

EIA/TIA-455-3A
EIA/TIA-455—

>90% Relative Humidity,
Hours.

—40°C to 80°C, 100 Cycles.

40° C, 240 Hours.

84° C, 2000 Hours.

40°C, 240

12

(e) Packaging, identification, and
documentation. (1) The packaging shall
include identification of the
manufacturer, splice model number,
and date of manufacture. All necessary
parts shall be shipped in one container
unless significant advantages to the user
will result otherwise.

(2) Complete documentation shall be
included with the packaging to provide
the following information:

(i) Use and application;

(ii) Set-up and assembly;

(iii) Testing;

(iv) Repair;

(v) Field installation;

(vi) Auxiliary Equipment; and

(vii) Storage Instructions.

(f) RUS acceptance procedure. (1) The
tests described in this specification are
required for acceptance of product
designs and major modifications of
accepted designs. All modifications
shall be considered major unless
otherwise declared by RUS. These tests
are intended to demonstrate the
capability of the manufacturer to
produce splice components which meet
service requirements of RUS
Telecommunications borrowers.

(2) For initial acceptance the
manufacturer shall:

(i) Certify that the product fully
complies with each paragraph of this
specification, and submit supporting
test data;

(ii) Submit catalog numbers for the
splice;

(iii) Submit quality assurance data
which is representative of at least three
production lots and which demonstrate
the reliability of an ongoing quality
assurance program;

(iv) Certify whether the product
complies with the domestic origin
manufacturing provisions of the “Buy
American’ Requirement of the Rural
Electrification Act of 1938 (7 U.S.C 903
note), as amended (the ““REA Buy
American Provision™);

(v) Submit at least three user
testimonials concerning field
performance of the product;

(vi) Submit descriptive information
concerning the splice;
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(vii) Submit assembly and usage
instructions for the splice;

(viii) Submit product identification
information;

(ix) Submit information concerning
the packaging and shipment of the
splice to customers;

(X) Submit an Occupational Safety
and Health Administration (OSHA)
Material Safety Data Sheet for the
appropriate splice components;

(xi) Submit one production sample of
the splice;

(xii) Submit one sample of a
completed splice;

(xiii) Agree to provide plant
inspections by RUS; and

(xiv) Provide any other
nonproprietary data deemed necessary
by the Chief, Outside Plant Branch
(Telecommunications).

(3) Requalification of a manufacturer’s
product shall be required every 2 years
after initial acceptance of that product.
In order for RUS to consider a
manufacture’s request that a product be
requalified, the manufacturer shall
certify, that the product:

(i) Fully complies with each
paragraph of this specification; and

(ii) Does or does not comply with the
domestic origin manufacturing
provisions of the REA “Buy American”
provisions. The required certifications
shall be dated within 90 days of the
submission.

(4) Initial and requalification
acceptance requests should be
addressed to: Chairman, Technical
Standards Committee “A”
(Telecommunications),
Telecommunications Standards
Division, Rural Utilities Service, 1400
Independence Ave, SW, STOP 1598,
Washington, DC 20250-1598.

Dated: September 17, 1998.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 98-25575 Filed 9-23-98; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Part 1780
RIN 2550-AA04

Rules of Practice and procedure

AGENCY: Office of Federal Housing
Enterprise Oversight, HUD.

ACTION: Notice of proposed rulemeking.

SUMMARY: The Office of Federal Housing
Enterprise Oversight is proposing to

adopt a regulation that establishes the
rules of practice and procedure to be
followed when OFHEO conducts
hearings on the record. The proposed
regulation implements the provisions of
title X1l of the Housing and Community
Development Act of 1992, known as the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992,
regarding hearings on the record in
certain enforcement actions against the
Federal National Mortgage Association,
the Federal Home Loan Mortgage
Corporation, or directors or executive
officers of the Enterprises. The proposed
regulation would provide OFHEO
personnel, the Enterprises, the
Enterprises’ directors and executive
officers and other interested parties with
the guidance necessary to prepare for
and participate in such hearings.

DATES: Written comments regarding the
Notice of Proposed Rulemaking must be
received on or before December 23,
1998.

ADDRESSES: Send written comments to
Anne E. Dewey, General Counsel, Office
of General Counsel, Office of Federal
Housing Enterprise Oversight, 1700 G
Street, NW., Fourth Floor, Washington,
DC 20552. Alternatively, comments may
be submitted via E-mail to
RegComments@ofheo.gov.

FOR FURTHER INFORMATION CONTACT:
David A. Felt, Associate General
Counsel, Office of Federal Housing
Enterprise Oversight, 1700 G Street,
NW., Fourth Floor, Washington, DC
20552, telephone (202) 414-3750 (not a
toll-free number). The telephone
number for the Telecommunications
Device for the Deaf is: (800) 877-8339.
SUPPLEMENTARY INFORMATION: The
Supplementary Information is organized
according to this table of contents:

I. Background

1. Regulation Development

I11. Synopsis of Proposed Regulation
IV. Regulatory Impact

I. Background

Title XIII of the Housing and
Community Development Act of 1992,
Pub. L. No. 102-550, known as the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (1992
Act), established the Office of Federal
Housing Enterprise Oversight (OFHEO)
as an independent office within the
Department of Housing and Urban
Development (HUD) to ensure that the
Federal National Mortgage Association
(Fannie Mae) and the Federal Home
Loan Mortgage Corporation (Freddie
Mac) (collectively, the Enterprises) are
adequately capitalized and operate in a
safe and sound manner. Included among
the express statutory authorities of the

Director of OFHEO (Director) is the
authority to issue regulations to carry
out the duties of the Director,! to
conduct hearings relating to the
issuance of cease-and-desist orders and
the assessment of civil money
penalties.2 Prior to issuing a cease-and-
desist order, OFHEO must conduct
hearings on the record and provide the
subjects of the order with notice and the
opportunity to participate in such
hearings.3 Prior to imposing civil money
penalties, OFHEO must provide notice
and the opportunity for a hearing to the
persons subject to the penalties. The
1992 Act grants responsibility for
developing the rules of practice and
procedure governing issuance of these
orders and penalties, including the
conduct of hearings, to OFHEO.4 Fannie
Mae and Freddie Mac are Government-
sponsored enterprises with important
public purposes. These purposes
include providing liquidity to the
residential mortgage market and
increasing the availability of mortgage
credit benefiting low- and moderate-
income families, rural areas, central
cities, and areas that are underserved by
lending institutions. The Enterprises
engage in two principal businesses:
investing in residential mortgages and
guaranteeing residential mortgage
securities. The securities they guarantee
and the debt instruments they issue are
not backed by the full faith and credit
of the United States.5 Despite the
absence of such Federal backing, prices
of Enterprise debt securities reflect a
market perception that the U.S.
Government would not permit the
Enterprises to default. This perception
principally arises from the public
purposes of the Enterprises, their
Federal charters, their potential access
to a U.S. Treasury line of credit and the
statutory exemptions of their debt and
mortgage-backed securities from
otherwise mandatory investor
protection provisions.® This perception

11992 Act, section 1319G(a) (12 U.S.C. 4526(a)).

21992 Act, sections 1371, 1376 (12 U.S.C. 4631,
4636).

31992 Act, sections 1371, 1376(c) (12 U.S.C.
4631(c), 4636(c)).

41992 Act, section 1313 (12 U.S.C. 4513).

5 Sections 301(4), 306(h)(2), Federal Home Loan
Mortgage Corporation Act (12 U.S.C. note (b)(3, 4)
to 1451, 1455(h)(2)); sections 301(4), 304(b), Federal
National Mortgage Association Charter Act (12
U.S.C. 1716(3, 4), 1719(b); and section 1302(4),
1992 Act (12 U.S.C. 4501(4)).

6See, e.9., 12 U.S.C. 24 (authorizing unlimited
investment by national banks in obligations of, or
issued by, the Enterprises); 12 U.S.C. 1455(g),
1719(d), 1723c (exempting Enterprise securities
from oversight from Federal regulators); 15 U.S.C.
77r-1(a) (preempting State law that would treat
Enterprise securities differently from obligations of
the United States for investment purposes); and 15

Continued
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is bolstered by concern that the
insolvency of either of the Enterprises
would have serious consequences for
the nation’s housing markets and
financial system.

I1. Regulation Development

In designing the structure and
substance of the proposed rules, OFHEO
reviewed the rules of practice and
procedure of other financial safety and
soundness regulatory agencies;
specifically, the Office of the
Comptroller of the Currency, the Board
of Governors of the Federal Reserve
System, the Federal Deposit Insurance
Corporation, the Office of Thrift
Supervision, the National Credit Union
Administration and the Farm Credit
Administration. OFHEO also reviewed
the rules of practice and procedure
established by the Secretary of HUD.
OFHEO reviewed the rules of practice
and procedure of these other agencies
because, like OFHEO, each such agency
is authorized to issue cease-and-desist
orders and to impose civil money
penalties. The proposed regulation is
based upon OFHEQO’s analysis of
comparable rules and the requirements
of the 1992 Act.

The practice and procedure rules of
the various agencies reviewed by
OFHEO differed from each other in
many respects, which reflected the
differences in the missions of those
agencies. Likewise, the proposed
regulation is not precisely patterned
upon one agency’s approach, but
incorporates elements from each that are
best suited to OFHEQO’s mission and
organizational structure.

I11. Synopsis of Proposed Regulation

The 1992 Act requires OFHEO to
conduct its hearings pertaining to cease-
and-desist orders and civil money
penalties in accordance with the
Administrative Procedure Act (APA)7
(which is codified in chapter 5 of title
5 of the Untied States Code).8 Thus, the
proposed rules of practice and
procedure supplement the APA
provisions governing agency
adjudications and include provisions
unique to OFHEQO’s mission. These
proposed rules apply not only to
enforcement hearings, but also to any
other adjudication required by statute to
be determined on the record after
opportunity for hearing.

The proposed regulation includes
provisions relating to prehearing
procedures and activities, the conduct

U.S.C. 77r-1(c) (exempting Enterprise securities
from State securities laws).

71992 Act, section 1373(a)(3)(42 U.S.C.
4633(a)(3)).

85 U.S.C. 500-559.

of the hearing itself, and the
qualifications and disciplinary rules for
practice before OFHEO. The proposed
regulation establishes that hearings are
open to the public unless the Director
determines that a public hearing would
be contrary to the public interest. The
proposed regulation also defines
important terms used in the regulation
and describes the authority of the
Director and the presiding officer.

Under the proposed regulation, the
Director commences the hearing process
by issuing and serving a notice of
charges on a respondent. A presiding
officer, appointed by the Director,
presides over the course of the hearing
from the time of the appointment until
the presiding officer files a
recommended decision and order, along
with the hearing record, with the
Director for a final decision. During the
course of the hearing, the presiding
officer controls virtually all aspects of
the proceeding. The presiding officer
determines the hearing schedule,
presides over any prehearing
conferences, rules on motions,
discovery, and evidentiary issues and
ensures that the proceeding is fair,
equitable, and impartial. The presiding
officer does not, however, have the
authority to make a ruling that disposes
of the proceeding. Only the Director has
the authority to dismiss the proceeding
or make a final determination of the
merits of the proceeding.

Under this proposed regulation, the
parties to the proceeding have the right
to present evidence and witnesses at the
hearing and have the right to examine
and cross-examine the witnesses. At the
completion of the hearing, the parties
may submit proposed findings of fact
and conclusions of law and a proposed
order. The presiding officer then
submits the complete record to the
Director for consideration and action.
The record includes the presiding
officer’s recommended decision,
recommended findings of fact and
conclusions of law, and proposed order.
The record also includes all prehearing
and hearing transcripts, exhibits,
rulings, motions, briefs and memoranda
and all supporting papers filed in
connection with the hearing. The
Director shall issue a final ruling within
90 days of the date the Director serves
notice on the parties that the record is
complete and the case has been
submitted for final decision.

Subpart D of this proposed regulation
contains rules governing practice by
parties or their representatives before
OFHEO. This proposed subpart
addresses the imposition of sanctions by
the presiding officer or the Director
against parties or their representatives

in an adjudicatory proceeding under
this part. This subpart also covers other
disciplinary sanctions—censure,
suspension or disbarment—against
individuals who appear before OFNEO
in a representational capacity either in
an adjudicatory proceeding under part
1780 or in any other matters connected
with presentations to OFHEO relating to
a client’s or other principal’s rights,
privileges, or liabilities. This
representation includes, but is not
limited to, the practice of attorneys and
accountants. Employees of OFHEO are
not subject to disciplinary proceedings
under this subpart.

IV. Regulatory Impact

Executive Order 12612, Federalism

Executive Order 12612 requires that
Executive departments and agencies
identify regulatory actions that have
significant federalism implications.
“Federalism implications” is defined to
specify regulations or actions that have
substantial, direct effects on the States,
on the relationship or distribution of
power between the national government
and the States, or on the distribution of
power and responsibilities between
Federal and State government. OFHEO
has determined that this proposed
regulation has no federalism
implications that warrant the
preparation of a Federalism Assessment
in accordance with Executive Order
12612.

Executive Order 12866, Regulatory
Planning and Review

OFHEO has determined that this
proposed regulation is not a significant
regulatory action as such term is defined
in Executive Order 12866, has so
indicated to the Office of Management
and Budget (OMB) and was not notified
by OMB that the proposed regulation
must be reviewed by OMB.

Executive Order 12988, Civil Justice
Reform

Executive Order 12988 sets forth
guidelines to promote the just and
efficient resolution of civil claims and to
reduce the risk of litigation to the
government. The proposed regulation
meets the applicable standards of
sections 3(a) and 3(b) of Executive Order
12988.

Unfunded Mandates Reform Act of 1995

This proposed regulation does not
include a Federal mandate that may
result in the expenditure by State, local
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year. Consequently, the
proposed regulation does not warrant
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the preparation of an assessment
statement in accordance with the
Unfunded Mandates Reform Act of
1995.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
proposed regulation that has a
significant economic impact on a
substantial number of small entities
must include an initial regulatory
flexibility analysis describing the rule’s
impact on small entities. Such an
analysis need not be undertaken if the
agency head certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities. 5 U.S.C. 605(b).

OFHEO has considered the impacts of
the proposed regulation under the
Regulatory Flexibility Act. The
proposed regulation does not have a
significant economic impact on a
substantial number of small entities,
since it is applicable only to the
Enterprises, which are not small
entities. Therefore, OFHEQO’s General
Counsel acting under delegated
authority has certified that the proposed
regulation would not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. chapter 35) requires that
regulations involving the collection of
information receive clearance from
OMB. The proposed regulation contains
no such collection of information
requiring OMB approval under the
Paperwork Reduction Act.
Consequently, no information has been
submitted to OMB for review.

List of Subjects in 12 CFR Part 1780

Administrative practice and
procedure, Penalties.

Accordingly, for the reasons set forth
in the preamble, OFHEO proposes to
amend 12 CFR part 1780 as follows:

PART 1780—RULES OF PRACTICE
AND PROCEDURE

1. Revise the heading for part 1780 to
read as set forth above.

2. Revise the authority citation for
part 1780 to read as follows:

Authority: 12 U.S.C. 4513, 4631-4641.

Subpart E also issued under 28 U.S.C.
2461 note.

Subpart E—[Amended]

3. Redesignate 8§ 1780.70 and 1780.71
as 881780.80 and 1780.81, respectively.
4. Add subparts A through D to part

1780 to read as follows:

Subpart A—General Rules

Sec.
1780.1
1780.2
1780.3
1780.4
1780.5
1780.6
1780.7
1780.8
1780.9
1780.10
1780.11
1780.12

Scope.
Rules of construction.
Definitions.
Authority of the Director.
Authority of the presiding officer.
Public hearings.
Good faith certification.
Ex parte communications.
Filing of papers.
Service of papers.
Computing time.
Change of time limits.
1780.13 Witness fees and expenses.
1780.14 Opportunity for informal
settlement.
1780.15 OFHEO'’s right to conduct
examination.
1780.16 Collateral attacks on adjudicatory
proceeding.

Subpart B—Prehearing Proceedings

1780.20 Commencement of proceeding and
contents of notice of charges.

1780.21 Answer.

1780.22 Amended pleadings.

1780.23 Failure to appear.

1780.24 Consolidation and severance of
actions.

1780.25 Motions.

1780.26 Discovery.

1780.27 Request for document discovery
from parties.

1780.28 Document subpoenas to
nonparties.

1780.29 Deposition of witness unavailable
for hearing.

1780.30 Interlocutory review.

1780.31 Summary disposition.

1780.32 Partial summary disposition.

1780.33 Scheduling of prehearing
conferences.

1780.34 Prehearing submissions.

1780.35 Hearing subpoenas.

Subpart C—Hearing and Posthearing
Proceedings

1780.50 Conduct of hearings

1780.51 Evidence.

1780.52 Post hearing filings.

1780.53 Recommended decision and filing
of record.

1780.54 Exceptions to recommended
decision.

1780.55 Review by Director.

1780.56 Exhaustion of administrative
remedies.

1780.57 Stays pending judicial review.

Subpart D—Rules of Practice Before the
Office of Federal Housing Enterprise
Oversight

1780.70 Scope.

1780.71 Definitions.

1780.72 Appearance and practice in
adjudicatory proceedings.

1780.73 Conflicts of interest.

1780.74 Sanctions.

1780.75 Censure, suspension, disbarment
and reinstatement.

Subpart A—General Rules

§1780.1 Scope.

This subpart prescribes rules of
practice and procedure applicable to the
following adjudicatory proceedings:

(a) Cease-and-desist proceedings
under sections 1371 and 1373, title XIlI
of the Housing and Community
Development Act of 1992, Pub. L. No.
102-550, known as the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992 (1992 Act) (12
U.S.C. 4631 and 4633).

(b) Civil money penalty assessment
proceedings against the Federal
National Mortgage Association, the
Federal Home Loan Mortgage
Corporation (collectively, the
Enterprises), or any executive officer or
director of any Enterprise under
sections 1373 and 1376 of the 1992 Act
(12 U.S.C. 4633 and 4636).

(c) All other adjudications required by
statute to be determined on the record
after opportunity for hearing, except to
the extent otherwise provided in the
regulations specifically governing such
an adjudication.

§1780.2 Rules of construction.

For purposes of this part—

(a) Any term in the singular includes
the plural and the plural includes the
singular, if such use would be
appropriate;

(b) Any use of a masculine, feminine,
or neuter gender encompasses all three,
if such use would be appropriate; and

(c) Unless the context requires
otherwise, a party’s representative of
record, if any, may, on behalf of that
party, take any action required to be
taken by the party.

§1780.3 Definitions.

For purposes of this part, unless
explicitly stated to the contrary—

(a) Adjudicatory proceeding means a
proceeding conducted pursuant to these
rules and leading to the formulation of
a final order than a regulation;

(b) Decisional employee means any
member of the Director’s or the
presiding officer’s staff who has not
engaged in an investigation or
prosecutorial role in a proceeding and
who may assist the Director or the
presiding officer, respectively, in
preparing orders, recommended
decisions, decisions and other
documents under this subpart.

(c) Director means the Director of
OFHEO.

(d) Enterprise means the Federal
National Mortgage Association and any
affiliate thereof and the Federal Home
Loan Mortgage Corporation and any
affiliate thereof.
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(e) OFHEO means the Office of
Federal Housing Enterprise Oversight of
the Department of Housing and Urban
Development.

(f) Party means OFHEO and any
person named as a party in any notice.

(9) Person means an individual, sole
proprietor, partnership, corporation,
unincorporated association, trust, joint
venture, pool, syndicate, agency, or
other entity or organization.

(h) Presiding officer means an
administrative law judge or any other
person designated by the Director to
conduct a hearing.

(i) Representative of record means an
individual who is authorized to
represent a person or is representing
himself and who has filed a notice of
appearance in accordance with
§1780.72.

(j) Respondent means any party other
than OFHEO.

(k) Violation includes any action
(alone or with another or others) for or
toward causing, bringing about,
participating in, counseling, or aiding or
abetting a violation.

() The 1992 Act is Title XIII of the
Housing and Community Development
Act of 1992, Pub. L. No. 102-550,
known as the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992 (1992 Act).

§1780.4 Authority of the Director.

The Director may, at any time during
the pendency of a proceeding, perform,
direct the performance of, or waive
performance of any act that could be
done or ordered by the presiding officer.

§1780.5 Authority of the presiding officer.

(a) General rule. All proceedings
governed by this subpart shall be
conducted in accordance with the
provisions of 5 U.S.C. chapter 5. The
presiding officer shall have complete
charge of the hearing, conduct a fair and
impartial hearing, avoid unnecessary
delay and assure that a record of the
proceeding is made.

(b) Powers. The presiding officer shall
have all powers necessary to conduct
the proceeding in accordance with
paragraph (a) of this section and 5
U.S.C. 556(c). The presiding officer is
authorized to—

(1) Set and change the date, time and
place of the hearing upon reasonable
notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider other
matters that may aid in the expeditious
disposition of the proceeding;

(4) Administer oaths and affirmations;

(5) Issue Subpoenas and subpoenas
duces tecum and revoke, quash, or
modify such subpoenas;

(6) Take and preserve testimony
under oath;

(7) Rule on motions and other
procedural matters appropriate in an
adjudicatory proceeding, except that
only the Director shall have the power
to grant any motion to dismiss the
proceeding or make a final
determination of the merits of the
proceeding;

(8) Regulate the scope and timing of
discovery;

(9) Regulate the course of the hearing
and the conduct of representatives and
parties;

(10) Examine witnesses;

(11) Receive, exclude, limit, or
otherwise rule on evidence;

(12) Upon motion of a party, take
official notice of facts;

(13) Recuse himself upon motion
made by a party or on his own motion;

(14) Prepare and present to the
Director a recommended decision as
provided in this part; and

(15) Do all other things necessary and
appropriate to discharge the duties of a
presiding officer.

8§1780.6 Public hearings.

(a) General rule. All hearings shall be
open to the public, unless the Director,
in his discretion, determines that
holding an open hearing would be
contrary to the public interest. The
Director may make such determination
sua sponte at any time by written notice
to all parties.

(b) Motion for closed hearing. Within
20 days of service of the notice of
charges, any party may file with the
presiding officer a motion for a private
hearing and any party may file a
pleading in reply to the motion. The
presiding officer shall forward the
motion and any reply, together with a
recommended decision on the motion,
to the Director, who shall make a final
determination. Such motions and
replies are governed by § 1780.25.

(c) Filing documents under seal.
OFHEOQO'’s counsel of record, in his
discretion may file any document or
part of a document under seal if such
counsel makes a written determination
that disclosure of the document would
be contrary to the public interest. The
presiding officer shall take all
appropriate steps to preserve the
confidentiality of such documents or
parts thereof, including closing portions
of the hearing to the public.

81780.7 Good faith certification.

(a) General requirement. Every filing
or submission of record following the

issuance of a notice by the Director shall
be signed by at least one representative
of record in his individual name and
shall state that representative’s address
and telephone number and the names,
addresses the telephone numbers of all
other representatives of record for the
person making the filing or submission.

(b) Effect of signature. (1) By signing
a document, the representative of record
or party certifies that—

(i) The representative of record or
party has read the filing of submission
of record;

(ii) To the best of his knowledge,
information and belief formed after
reasonable inquiry, the filing or
submission of record is well-grounded
in fact and is warranted by existing law
or a good faith, nonfrivolous argument
for the extension, modification, or
reversal of existing law; and

(iii) The filing or submission of record
is not made for any improper purpose,
such as to harass or to cause
unnecessary delay or needless increase
in the cost of litigation.

(2) If a filing or submission of record
is not signed, the presiding officer shall
strike the filing or submission of record,
unless it is signed promptly after the
omission is called to the attention of the
pleader or movant.

(c) Effect of making oral motion or
argument. The act of making any oral
motion or oral argument by any
representative or party shall constitute a
certification that to the best of his
knowledge, information, and belief,
formed after reasonable inquiry, his
statements are well-grounded in fact
and are warranted by existing law or a
good faith, nonfriviolous argument for
the extension, modification, or reversal
of existing law and are not made for any
improper purpose, such as to harass or
to cause unnecessary delay or needless
increase in the cost of litigation.

§1780.8 Ex parte communications.

(a) Definition. (1) Ex parte
communication means any material oral
or written communication relevant to
the merits of an adjudicatory proceeding
that was neither on the record nor on
reasonable prior notice to all parties that
take place between—

(i) An interested person outside
OFHEO (including the person’s
representative); and

(ii) The presiding officer handling that
proceeding, the Director, a decisional
employee assigned to that proceeding,
or any other person who is or may
reasonably be expected to be involved
in the decisional process.

(2) A communication that does not
concern the merits of an adjudicatory
proceeding, such as request for status of
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the proceeding, does not constitute an
ex parte communication.

(b) Prohibition of ex parte
communications. From the time the
notice commencing the proceeding is
issued by the Director until the date that
the Director issues his final decision
pursuant to 8 1780.55, no person
referred to in paragraph (a)(1)(i) of this
section shall knowingly make or cause
to be made an ex parte communication.
The Director, presiding officer, or a
decisional employee shall not
knowingly make or cause to be made an
ex parte communication.

(c) Procedure upon occurrence of ex
parte communication. If an ex parte
communication is received by any
person identified in paragraph (a) of this
section, that person shall cause all such
written communications (or, if the
communication is oral, a memorandum
stating the substance of the
communication) to be placed on the
record of the proceeding and served on
all parties. All parties to the proceeding
shall have an opportunity, within 10
days of receipt of service of the ex parte
communication, to file response thereto
and to recommend any sanctions, in
accordance with paragraph (d) of this
section, that they believe to be
appropriate under the circumstances.

(d) Sanctions. Any party or
representative for party who makes an
ex parte communications, or who
encourages or solicits another to make
any such communications, may be
subject to any appropriate sanction or
sanctions imposed by the Director or the
presiding officer, including, but not
limited to, exclusion from the
proceedings and an adverse ruling on
the issue that is the subject of the
prohibited communication.

(e) Consultations by presiding officer.
Except to the extent required for the
disposition of ex parte matters as
authorized by law, the presiding officer
may not consult a person or party on
any matter relevant to the merits of the
adjudication, unless on notice and
opportunity for all parties to participate.

(f) Separation of functions. An
employee or agent engaged in the
performance of investigative or
prosecuting functions for OFHEO in a
case may not, in that or a factually
related case, participate or advise in the
decision, recommended decision, or
Director review under 8§ 1780.55 of the
recommended decision, except as
witness or counsel in public
proceedings.

§1780.9 Filing of papers.

(a) Filing. Any papers required to be
filed shall be addressed to the presiding
officer and filed with OFHEO, 1700 G

Street, NW., Fourth Floor, Washington,
DC 20552.

(b) Manner of filing. Unless otherwise
specified by the Director or the
presiding officer, filing shall be
accomplished by:

(1) Personal service;

(2) Delivery to the U.S. Postal Service
or to a reliable commercial delivery
service for same day or overnight
delivery;

(3) Mailing by first class, registered, or
certified mail; or

(4) Transmission by electronic media,
only if expressly authorized, and upon
any conditions specified, by the Director
or the presiding officer. All papers filed
by electronic media shall also
concurrently be filed in accordance with
paragraph (c) of this section.

(c) Formal requirements as to papers
filed. (1) Form. All papers must set forth
the name, address and telephone
number of the representative or party
making the filing and must be
accompanied by a certification setting
forth when and how service has been
made on all other parties. all papers
filed must be doubled-spaced and
printed or typewritten on 8%2x11-inch
paper and must be clear and legible.

(2) Signature. All papers must be
dated and signed as provided in
§1780.7.

(3) Caption. All papers filed must
include at the head thereof, or on a title
page, the name OFHEO and of the filing
party, the title and docket number of the
proceeding and the subject of the
particular paper.

(4) Number of copies. Unless
otherwise specified by the Director or
the presiding officer, an original and
one copy of all documents and papers
shall be filed, except that only one copy
of transcripts of testimony and exhibits
shall be filed.

§1780.10 Service of papers.

(a) By the parties. Except as otherwise
provided, a party filing papers or
serving a subpoena shall serve a copy
upon the representative of record for
each party to the proceeding so
represented and upon any party not so
represented.

(b) Method of service. Except as
provided in paragraphs (c)(2) and (d) of
this section, a serving party shall use
one or more of the following methods of
service:

(1) Personal service;

(2) Delivery to the U.S. Postal Service
or to a reliable commercial delivery
service for same day or overnight
delivery;

(3) Mailing by first class, registered, or
certified mail; or

(4) Transmission by electronic media,
only if the parties mutually agree. Any

papers served by electronic media shall
also concurrently be served in
accordance with the requirements of
§1780.9(c).

(c) By the Director or the presiding
officer. (1) All papers required to be
served by the Director or the presiding
officer upon a party who has appeared
in the proceeding in accordance with
§1780.72 shall be served by any means
specified in paragraph (b) of this
section.

(2) If a party has not appeared in the
proceeding in accordance with
§1780.72, the Director or the presiding
officer shall make service by any of the
following methods:

(i) By personal service;

(ii) If the person to be served is an
individual, by delivery to a person of
suitable age and discretion at the
physical location where the individual
resides or works;

(iii) If the person to be served is a
corporation or other association, by
delivery to an officer, managing or
general agent, or to any other agent
authorized by appointment or by law to
receive service and, if the agent is one
authorized by statute to receive service
and the statute so requires, by also
mailing a copy to the party;

(iv) By registered or certified mail
addressed to the person’s last known
address; or

(v) By any other method reasonably
calculated to give actual notice.

(d) Subpoenas. Service of a subpoenas
may be made:

(1) By person service;

(2) If the person to be served is an
individual, by delivery to a person of
suitable age and discretion at the
physical location where the individual
resides or works;

(3) If the person to be served is a
corporation or other association, by
delivery to an officer, managing or
general agent, or to any other agent
authorized by appointment or by law to
receive service and, if the agent is one
authorized by statute to receive service
and the statute so requires, by also
mailing a copy to the party; or

(4) By registered or certified mail
addressed to the person’s last known
address; or

(5) By any other method reasonably
calculated to give actual notice.

(e) Area of service. Service in any
State, commonwealth, possession,
territory of the United States or the
District of Columbia on any person
doing business in any State,
commonwealth, possession, territory of
the United States or the District of
Columbia, or on any person as
otherwise permitted by law, is effective
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without regard to the place where the
hearing is held.

(f) Proof of service. Proof of service of
papers filed by a party shall be filed
before action is taken thereon. The proof
shall show the date and manner of
service and may be written
acknowledgment of service by
declaration of the person making service
or by certificate of a representative of
record. Failure to make proof of service
shall not affect the validity of service.
The presiding officer may allow the
proof to be amended or supplied, unless
to do so would result in material
prejudice to a party.

§1780.11 Computing time.

(a) General rule. In computing any
period of time prescribed or allowed by
this subpart, the date of the act or event
that commences the designated period
of time is not included. The last day so
computed is included unless it is a
Saturday, Sunday, or Federal holiday.
When the last day is a Saturday, Sunday
or Federal holiday, the period shall run
until the end of the next day that is not
a Saturday, Sunday, or Federal holiday.
Intermediate Saturdays, Sundays and
Federal holidays are included in the
computation of time. However, when
the time period within which an act is
to be performed is 10 days or less, not
including any additional time allowed
for in paragraph (c) of this section,
intermediate Saturdays, Sundays and
Federal holidays are not included.

(b) When papers are deemed to be
filed or served. (1) Filing and service are
deemed to be effective—

(i) In the case of personal service or
same day reliable commercial delivery
service, upon actual service;

(ii) In the case of U.S. Postal Service
or reliable commercial overnight
delivery service, or first class,
registered, or certified mail, upon
deposit in or delivery to an appropriate
point of collection; or

(ii) In the case of transmission by
electronic media, as specified by the
authority receiving the filing, in the case
of filing, and as agreed among the
parties, in the case of service.

(2) The effective filing and service
dates specified in paragraph (b)(1) of
this section may be modified by the
Director or the presiding officer in the
case of filing or by agreement of the
parties in the case of service.

(c) Calculation of time for service and
filing of responsive papers. Whenever a
time limit is measured by a prescribed
period from the service of any notice or
paper, the applicable time limits shall
be calculated as follows:

(1) If service was made by first class,
registered, or certified mail, or by

delivery to the U.S. Postal Service for
longer than overnight delivery service,
add 3 calendar days to the prescribed
period for the responsive filing.

(2) If service was made by U.S. Postal
Service or reliable commercial overnight
delivery service, add 1 calendar day to
the prescribed period for the responsive
filing.

(3) If service was made by electronic
media transmission, add 1 calendar day
to the prescribed period for the
responsive filing, unless otherwise
determined by the Director or the
presiding officer, in the case of filing, or
by agreement among the parties, in the
case of service.

§1780.12 Change of time limits.

Except as otherwise provided by law,
the presiding officer may, for good cause
shown, extend the time limits
prescribed above or prescribed by any
notice or order issued in the
proceedings. After the referral of the
case to the Director pursuant to
§1780.53, the Director may grant
extensions of the time limits for good
cause shown. Extensions may be
granted on the motion of a party after
notice and opportunity to respond is
afforded all nonmoving parties or on the
Director’s or the presiding officer’s own
motion.

§1780.13 Witness fees and expenses.

Witness (other than parties)
subpoenaed for testimony or deposition
shall be paid the same fees for
attendance and mileage as are paid in
the United States district courts in
proceedings in which the United States
is a party, provided that, in the case of
a discovery subpoena addressed to a
party, no witness fees or mileage shall
be paid. Fees for witnesses shall be
tendered in advance by the party
requesting the subpoena, except that
fees and mileage need not be tendered
in advance where OFHEQO is the party
requesting the subpoena. OFHEO shall
not be required to pay any fees to or
expenses of any witness not subpoenaed
by OFHEO.

§1780.14 Opportunity for informal
settlement.

Any respondent may, at any time in
the proceeding, unilaterally submit to
OFHEOQ’s counsel of record written
offers or proposals for settlement of a
proceeding without prejudice to the
rights of any of the parties. No such
offer proposal shall be made to any
OFHEO representative other than
OFHEOQ’s counsel of record. Submission
of a written settlement offer does not
provide a basis for adjourning or
otherwise delaying all or any portion of

a proceeding under this part. No
settlement offer or proposal, or any
subsequent negotiation or resolution, is
admissible as evidence in any
proceeding.

§1780.15 OFHEO's right to conduct
examination.

Nothing contained in this part limits
in any manner the right of OFHEO to
conduct any examination, inspection, or
visitation of any Enterprise or affiliate,
or the right of OFHEO to conduct or
continue any form of investigation
authorized by law.

§1780.16 Collateral attacks on
adjudicatory proceeding.

If an interlocutory appeal or collateral
attack is brought in any court
concerning all or any part of an
adjudicatory proceeding, the challenged
adjudicatory proceeding shall continue
without regard to the pendency of that
court proceeding. No default or other
failure to act as directed in the
adjudicatory proceeding within the
times prescribed in this subpart shall be
excused based on the pendency before
any court of any interlocutory appeal or
collateral attack.

Subpart B—Prehearing Proceedings

§1780.20 Commencement of proceeding
and contents of notice of charges.

Proceedings under this subpart are
commenced by the issuance of a notice
of charges by the Director, which must
be served upon the respondent. Such
notice shall state all of the following:

(a) The legal authority for the
proceeding and for OFHEQO’s
jurisdiction over the proceeding;

(b) A statement of the matters of fact
or law showing that OFHEO is entitled
to relief;

(c) A proposed order or prayer for an
order granting the requested relief;

(d) The time, place and nature of the
hearing;

(e) The time within which to file an
answer;

(f) The time within which to request
a hearing; and

(9) The address for filing the answer
and/or request for a hearing.

§1780.21 Answer.

(a) When. Unless otherwise specified
by the Director in the notice, respondent
shall file an answer within 20 days of
service of the notice.

(b) Content of answer. An answer
must respond specifically to each
paragraph or allegation of fact contained
in the notice and must admit, deny, or
state that the party lacks sufficient
information to admit or deny each
allegation of fact. A statement of lack of
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information has the effect of a denial.
Denials must fairly meet the substance
of each allegation of fact denied; general
denials are not permitted. When a
respondent denies part of an allegation,
that part must be denied and the
remainder specifically admitted. Any
allegation of fact in the notice that is not
denied in the answer is deemed
admitted for purposes of the proceeding.
A respondent is not required to respond
to the portion of a notice that constitutes
the prayer for relief or proposed order.
The answer must set forth affirmative
defenses, if any, asserted by the
respondent.

(c) Default. Failure of a respondent to
file an answer required by this section
within the time provided constitutes a
waiver of such respondent’s right to
appear and contest the allegations in the
notice. If no timely answer is filed,
OFHEOQ’s counsel of record may file a
motion for entry of an order of default.
Upon a finding that no good cause has
been shown for the failure to file a
timely answer, the presiding officer
shall file with the Director a
recommended decision containing the
finding and the relief sought in the
notice. Any final order issued by the
Director based upon a respondent’s
failure to answer is deemed to be an
order issued upon consent.

§1780.22 Amended pleadings.

(a) Amendments. The notice or
answer may be amended or
supplemented at any stage of the
proceeding. The respondent must
answer an amended notice within the
time remaining for the respondent’s
answer to the original notice, or within
10 days after service of the amended
notice, whichever period is longer,
unless the Director or presiding officer
orders otherwise for good cause shown.

(b) Amendments to conform to the
evidence. When issues not raised in the
notice or answer are tried at the hearing
by express or implied consent of the
parties, they will be treated in all
respects as if they had been raised in the
notice or answer, and no formal
amendments are required. If evidence is
objected to at the hearing on the ground
that it is not within the issues raised by
the notice or answer, the presiding
officer may admit the evidence when
admission is likely to assist in
adjudicating the merits of the action.
The presiding officer will do so freely
when the determination of the merits of
the action is served thereby and the
objecting party fails to satisfy the
presiding officer that the admission of
such evidence would unfairly prejudice
that party’s action or defense upon the
merits. The presiding officer may grant

a continuance to enable the objecting
party to meet such evidence.

§1780.23 Failure to appear.

Failure of a respondent to appear in
person at the hearing or by a duly
authorized representative constitutes a
waiver of respondent’s right to a hearing
and is deemed an admission of the facts
as alleged and consent to the relief
sought in the notice. Without further
proceedings or notice to the respondent,
the presiding officer shall file with the
Director a recommended decision
containing the findings and the relief
sought in the notice.

§1780.24 Consolidation and severance of
actions.

(a) Consolidation. On the motion of
any party, or on the presiding officer’s
own motion, the presiding officer may
consolidate, for some or all purposes,
any two or more proceedings, if each
such proceeding involves or arises out
of the same transaction, occurrence or
series of transactions or occurrences, or
involves at least one common
respondent or a material common
question of law or fact, unless such
consolidation would cause
unreasonable delay or injustice. In the
event of consolidation under this
section, appropriate adjustment to the
prehearing schedule must be made to
avoid unnecessary expense,
inconvenience, or delay.

(b) Severance. The presiding officer
may, upon the motion of any party,
sever the proceeding for separate
resolution of the matter as to any
respondent only if the presiding officer
finds that undue prejudice or injustice
to the moving party would result from
not severing the proceeding and such
undue prejudice or injustice would
outweigh the interests of judicial
economy and expedition in the
complete and final resolution of the
proceeding.

1780.25 Motions.

(a) In writing. (1) Except as otherwise
provided herein, an application or
request for an order or ruling must be
made by written motion.

(2) All written motions must state
with particularity the relief sought and
must be accompanied by a proposed
order.

(3) No oral argument may be held on
written motions except as otherwise
directed by the presiding officer.
Written memoranda, briefs, affidavits, or
other relevant material or documents
may be filed in support of or in
opposition to a motion.

(b) Oral motions. A motion may be
made orally on the record unless the

presiding officer directs that such
motion be reduced to writing.

(c) Filing of motions. Motions must be
filed with the presiding officer, except
that following the filing of a
recommended decision, motions must
be filed with the Director.

(d) Responses. (1) Except as otherwise
provided herein; any party may file a
written response to a motion within 10
days after service of any written motion,
or within such other period of time as
may be established by the presiding
officer or the Director. The presiding
officer shall not rule on any order oral
or written motion before each party has
had an opportunity to file a response.

(2) The failure of a party to oppose a
written motion or an oral motion made
on the record is deemed a consent by
that party to the entry of an order
substantially in the form of the order
accompanying the motion.

(e) Dilatory motions. Frivolous,
dilatory, or repetitive motions are
prohibited. The filing of such motions
may form the basis for sanctions.

(f) Dispositive motions. Dispositive
motions are governed by §81780.31 and
1780.32.

§1780.26 Discovery.

(a) Limits on discovery. Subject to the
limitations set out in paragraphs(b), (d),
and (e) of this section, a party to a
proceeding under this subpart may
obtain document discovery by serving a
written request to produce documents.
For purposes of a request to produce
documents, the term “documents’ may
be defined to include drawings, graphs,
charts, photographs, recordings, data
stored in electronic form, and other data
compilations from which information
can be obtained or translated, if
necessary, by the parties through
detection devices into reasonably
unable form, as well as written material
of all kinds.

(b) Relevance. A party may obtain
document discovery regarding any
matter not privileged that has material
relevance to the merits of the pending
action. Any request to produce
documents that calls for irrelevant
material, that is unreasonable,
oppressive, excessive in scope, unduly,
burdensome, or repetitive of previous
requests, or that seeks to obtain
privileged documents will be denied or
modified. A request is unreasonable,
oppressive, excessive in scope, or
unduly burdensome if, among other
things, it fails to include justifiable
limitations on the time period covered
and the geographic locations to be
searched, the time provided to respond
in the request is inadequate, or the
request calls for copies of documents to
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be delivered to the requesting party and
fails to include the requestor’s written
agreement to pay in advance for the
copying, in accordance with §1780.27.

(c) Forms of discovery. Discovery
shall be limited to requests for
production of documents for inspection
and copying. No other form of discovery
shall be allowed. Discovery by use of
interrogatories is not permitted. This
paragraph shall not be interpreted to
require the creation of a document.

(d) Privileged matter. Privileged
documents are not discoverable.
Privileges include the attorney-client
privilege, work-product privilege, any
government’s or government agency’s
deliberative process privilege and any
other privileges provided by the
Constitution, any applicable act of
Congress, or the principles of common
law.

(e) Time limits. All discovery,
including all responses to discovery
requests, shall be completed at least 20
days prior to the date scheduled for the
commencement of the hearing. No
exception to this time limit shall be
permitted, unless the presiding officer
finds on the record that good cause
exists for waiving the requirements of
this paragraph.

§1780.27 Request for document discovery
from parties.

(a) General rule. Any party may serve
on any other party a request to produce
for inspection any discoverable
documents that are in the possession,
custody, or control of the party upon
whom the request is served. Copies of
the request shall be served on all other
parties. The request must identify the
documents to be produced either by
individual item or by category and must
describe each item and category with
reasonable particularity. Documents
must be produced as they are kept in the
usual course of business of they shall be
labeled and organized to correspond
with the categories in the request.

(b) Production or copying. The request
must specify a reasonable time, place
and manner for production and
performing any related acts. In lieu of
inspecting the documents, the
requesting party may specify that all or
some of the responsive documents be
copied and the copies delivered to the
requesting party. If copying of fewer
than 250 pages is requested, the party to
whom the request is addressed shall
bear the cost of copying and shipping
charges. If a party requests more than
250 pages of copying, the requesting
party shall pay for copying and shipping
charges. Copying charges are at the
current rate per page imposed by
OFHEO at §1710.22(b)(2) of this chapter

for requests for documents filed under
the Freedom of Information Act, 12
U.S.C. 552.1 The party to whom the
request is addressed may require
payment in advance before producing
the documents.

(c) Obligation to update responses. A
party who has responded to a discovery
request is not required to supplement
the response, unless:

(1) The responding party learns that
in some material respect the information
disclosed is incomplete or incorrect,
and

(2) The additional or corrective
information has not otherwise been
made known to the other parties during
the discovery process or in writing.

(d) Motions to strike or limit discovery
requests. (1) Any party that objects to a
discovery request may, within 10 days
of being served with such request, file
a motion in accordance with the
provisions of §1780.25 to strike or
otherwise limit the request. If an
objection is made to only a portion of
an item or category in a request, the
objection shall specify that portion. Any
objections not made in accordance with
this paragraph and § 1780.25 are
waived.

(2) The party who served the request
that is the subject of a motion to strike
or limit may file a written response
within 5 days of service of the motion.
No other party may file a response.

(e) Privilege. At the time other
documents are produced, all documents
withheld on the grounds of privilege
must be reasonably identified, together
with a statement of the basis for the
assertion of privilege. When similar
documents that are protected by
deliberate process, attorney work-
product, or attorney-client privilege are
voluminous, these documents may be
identified by category instead of by
individual document. The presiding
officer retains discretion to determine
when the identification by category is
insufficient.

(f) Motions to compel production. (1)
If a party withholds any documents as
privileged or fails to comply fully with
a discovery request, the requesting party
may, within 10 days of the assertion of
privilege or of the time the failure to
comply becomes known to the
requesting party, file a motion in
accordance with the provisions of
§1780.25 for the issuance of a subpoena
compelling production.

1 At the time of publication OFHEO has not
issued a final regulation governing release of
information. Until the release of information
regulation is final, charges shall be imposed at the
rate specified in the proposed regulation, 60 FR
25170 (May 11, 1995).

(2) The party who asserted the
privilege or failed to comply with the
request may, within 5 days of service of
a motion for the issuance of a subpoena
compelling production, file a written
response to the motion. No other party
may file a response.

(9) Ruling on motions. After the time
for filing responses to motions pursuant
to this section has expired, the presiding
officer shall rule promptly on all such
motions. If the presiding officer
determines that a discovery request, or
any of its terms, calls for irrelevant
material, is unreasonable, oppressive,
excessive in scope, unduly burdensome,
or repetitive of previous requests, or
seeks to obtain privileged documents,
he may deny or modify the request, and
may issue appropriate protective orders,
upon such conditions as justice may
require. The pendency of a motion to
strike or limit discovery or to compel
production shall not be a basis for
staying or continuing the proceeding,
unless otherwise ordered by the
presiding officer. Notwithstanding any
other provision in this part, the
presiding officer may not release, or
order a party to produce, documents
withheld on grounds of privilege if the
party has stated to the presiding officer
its intention to file a timely motion for
interlocutory review of the presiding
officer’s order to produce the
documents, until the motion for
interlocutory review has been decided.

(h) Enforcing discovery subpoenas. If
the presiding officer issues a subpoena
compelling production of documents by
a party, the subpoenaing party may, in
the event of noncompliance and to the
extent authorized by applicable law,
apply to any appropriate United States
district court for an order requiring
compliance with the subpoena. A
party’s right to seek court enforcement
of a subpoena shall not in any manner
limit the sanctions that may be imposed
by the presiding officer against a party
who fails to produce or induces another
to fail to produce subpoenaed
documents.

§1780.28 Document subpoenas to
nonparties.

(a) General rules. (1) Any party may
apply to the presiding officer for the
issuance of a document discovery
subpoena addressed to any person who
is not a party to the proceeding. The
application must contain a proposed
document subpoena and a brief
statement showing the general relevance
and reasonableness of the scope of
documents sought. The subpoenaing
party shall specify a reasonable time,
place and manner for production in
response to the subpoena.
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(2) A party shall only apply for a
document subpoena under this section
within the time period during which
such party could serve a discovery
request under §1780.27. The party
obtaining the document subpoena is
responsible for serving it on the
subpoenaed person and for serving
copies on all parties. Document
subpoenas may be served in any State,
territory, or possession of the United
States, the District of Columbia, or as
otherwise provided by law.

(3) The presiding officer shall issue
promptly any document subpoena
applied for under this section; except
that, if the presiding officer determines
that the application does not set forth a
valid basis for the issuance of the
subpoena, or that any of its terms are
unreasonable, oppressive, excessive in
scope, or unduly burdensome, he may
refuse to issue the subpoena or may
issue it in a modified form upon such
conditions as may be determined by the
presiding officer.

(b) Motion to quash or modify. (1)
Any person to whom a document
subpoena is directed may file a motion
to quash or modify such subpoena,
accompanied by a statement of the basis
for quashing or modifying the subpoena.
The movant shall serve the motion on
all parties and any party may respond
to such motion within 10 days of service
of the motion.

(2) Any motion to quash or modify a
document subpoena must be filed on
the same basis, including the assertion
of privilege, upon which a party could
object to a discovery request under
§1780.27 and during the same time
limits during which such an objection
could be filed.

(c) Enforcing document subpoenas. If
a subpoenaed person fails to comply
with any subpoena issued pursuant to
this section or any order of the presiding
officer that directs compliance with all
or any portion of a document subpoena,
the subpoenaing party or any other
aggrieved party may, to the extent
authorized by applicable law, apply to
an appropriate United States district
court for an order requiring compliance
with the subpoena. A party’s right to
seek court enforcement of a document
subpoena shall in no way limit the
sanctions that may be imposed by the
presiding officer on a party who induces
a failure to comply with subpoenas
issued under this section.

§1780.29 Deposition of witness
unavailable for hearing.

(a) General rules. (1) If a witness will
not be available for the hearing, a party
desiring to preserve that witness’
testimony for the record may apply in

accordance with the procedures set
forth in paragraph (a)(2) of this section
to the presiding officer for the issuance
of a subpoena, including a subpoena
duces tecum, requiring the attendance
of the witness at a deposition. The
presiding officer may issue a deposition
subpoena under this section upon a
showing that—

(i) The witness will be unable to
attend or may be prevented from
attending the hearing because of age,
sickness, or infirmity, or will be
otherwise unavailable;

(i) The witness’ unavailability was
not produced or caused by the
subpoenaing party;

(i1i) The testimony is reasonably
expected to be material; and

(iv) Taking the deposition will not
result in any undue burden to any other
party and will not cause undue delay of
the proceeding.

(2) The application must contain a
proposed deposition subpoena and a
brief statement of the reasons for the
issuance of the subpoena. The subpoena
must name the witness whose
deposition is to be taken and specify the
time and place for taking the deposition.
A deposition subpoena may require the
witness to be deposed anywhere within
the United States and its possessions
and territories in which that witness
resides or has a regular place of
employment or such other convenient
place as the presiding officer shall fix.

(3) Subpoenas must be issued
promptly upon request, unless the
presiding officer determines that the
request fails to set forth a valid basis
under this section for its issuance.
Before making a determination that
there is no valid basis for issuing the
subpoena, the presiding officer shall
require a written response from the
party requesting the subpoena or require
attendance at a conference to determine
whether there is a valid basis upon
which to issue the requested subpoena.

(4) The party obtaining a deposition
subpoena is responsible for serving it on
the witness and for serving copies of all
parties. Unless the presiding officer
orders otherwise, no deposition under
this section shall be taken on fewer than
10 days’ notice to the witness and all
parties. Deposition subpoenas may be
served anywhere within the United
States or its possessions or territories on
any person doing business anywhere
within the United States or its
possessions or territories, or as
otherwise permitted by law.

(b) Objections to deposition
subpoenas. (1) The witness and any
party who has not had an opportunity
to oppose a deposition subpoena issued
under this section may file a motion

under 81780.25 with the presiding
officer to quash or modify the subpoena
prior to the time for compliance
specified in the subpoena, but not more
than 10 days after service of the
subpoena.

(2) A statement of the basis for the
motion to quash or modify a subpoena
issued under this section must
accompany the motion. The motion
must be served on all parties.

(c) Procedure upon deposition. (1)
Each witness testifying pursuant to a
deposition subpoena must be duly
sworn and each party shall have the
right to examine the witness. Objections
to questions or documents must be in
short form, stating the grounds for the
objection. Failure to object to questions
or documents is not deemed a waiver
except where the ground for objection
might have been avoided if the objection
had been presented timely. All
guestions, answers and objections must
be recorded.

(2) Any party may move before the
presiding officer for an order compelling
the witness to answer any questions the
witness has refused to answer or submit
any evidence that, during the
deposition, the witness has refused to
submit.

(3) The deposition must be subscribed
by the witness, unless the parties and
the witness, by stipulation, have waived
the signing, or the witness is ill, cannot
be found, or has refused to sign. If the
deposition is not subscribed by the
witness, the court reporter taking the
deposition shall certify that the
transcript is a true and complete
transcript of the deposition.

(d) Enforcing subpoenas. If a
subpoenaed person fails to comply with
any subpoena issued pursuant to this
section or with any order of the
presiding officer made upon motion
under paragraph (c)(2) of this section,
the subpoenaing party or other
aggrieved party may, to the extent
authorized by applicable law, apply to
an appropriate United States district
court for an order requiring compliance
with the portions of the subpoena that
the presiding officer has ordered
enforced. A party’s right to seek court
enforcement of a deposition subpoena
in no way limits the sanctions that may
be imposed by the presiding officer on
a party who fails to comply with or
induces a failure to comply with a
subpoena issued under this section.

§1780.30 Interlocutory review.

(a) General rule. The Director may
review a ruling of the presiding officer
prior to the certification of the record to
the Director only in accordance with the
procedures set forth in this section.
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(b) Scope of review. The Director may
exercise interlocutory review of a ruling
of the presiding officer if the Director
finds that—

(1) The ruling involves a controlling
guestion of law or policy as to which
substantial grounds exist for a difference
of opinion;

(2) Immediate review of the ruling
may materially advance the ultimate
termination of the proceeding;

(3) Subsequent modification of the
ruling at the conclusion of the
proceeding would be an inadequate
remedy; or

(4) Subsequent modification of the
ruling would cause unusual delay or
expense.

(c) Procedure. Any motion for
interlocutory review shall be filed by a
party with the presiding officer within
10 days of his ruling. Upon the
expiration of the time for filing all
responses, the presiding officer shall
refer the matter to the Director for final
disposition. In referring the matter to
the Director, the presiding officer may
indicate agreement or disagreement
with the asserted grounds for
interlocutory review of the ruling in
question.

(d) Suspension of proceeding. Neither
a request for interlocutory review nor
any disposition of such a request by the
Director under this section suspends or
stays the proceeding unless otherwise
ordered by the presiding officer or the
Director.

§1780.31 Summary disposition.

(a) In general. The presiding officer
shall recommend that the Director issue
a final order granting a motion for
summary disposition if the undisputed
pleaded facts, admissions, affidavits,
stipulations, documentary evidence,
matters as to which official notice may
be taken and any other evidentiary
materials properly submitted in
connection with a motion for summary
disposition show that—

There is no genuine issue as to any
material fact; or

(2) The movant is entitled to a
decision in its favor as a matter of law.

(b) Filing of motions and responses.
(1) Any party who believes there is no
genuine issue of material fact to be
determined and that such party is
entitled to a decision as a matter of law
may move at any time for summary
disposition in its favor of all or any part
of the proceeding. Any party, within 20
days after service of such motion or
within such time period as allowed by
the presiding officer, may file a response
to such motion.

(2) A motion for summary disposition
must be accompanied by a statement of

material facts as to which the movant
contends there is no genuine issue.
Such motion must be supported by
documentary evidence, which may take
the form of admissions in pleadings,
stipulations, written interrogatory
responses, depositions, investigatory
depositions, transcripts, affidavits and
any other evidentiary materials that the
movant contends support its position.
The motion must also be accompanied
by a brief containing the points and
authorities in support of the contention
of the movant. Any party opposing a
motion for summary disposition must
file a statement setting forth those
material facts as to which such party
contends a genuine dispute exists. Such
opposition must be supported by
evidence of the same type as that
submitted with the motion for summary
disposition and a brief containing the
points and authorities in support of the
contention that summary disposition
would be inappropriate.

(c) Hearing on motion. At the request
of any party or on his own motion, the
presiding officer may hear oral
argument on the motion for summary
disposition.

(d) Decision on motion. Following
receipt of a motion for summary
disposition and all responses thereto,
the presiding officer shall determine
whether the movant is entitled to
summary disposition. If the presiding
officer determines that summary
disposition is warranted, the presiding
officer shall submit a recommended
decision to that effect to the Director,
under § 1780.53. If the presiding officer
finds that the moving party is not
entitled to summary disposition, the
presiding officer shall make a ruling
denying the motion.

§1780.32 Partial summary disposition.

If the presiding officer determines that
a party is entitled to summary
disposition as to certain claims only, he
shall defer submitting a recommended
decision as to those claims. A hearing
on the remaining issues must be
ordered. Those claims for which the
presiding officer has determined that
summary disposition is warranted will
be addressed in the recommended
decision filed at the conclusion of the
hearing.

§1780.33 Scheduling of prehearing
conferences.

(a) Scheduling conference. Within 30
days of service of the notice or order
commencing a proceeding or such other
time as the parties may agree, the
presiding officer shall direct
representatives for all parties to meet
with him in person at a specified time

and place prior to the hearing or to
confer by telephone for the purpose of
scheduling the course and conduct of
the proceeding. This meeting or
telephone conference is called a
“scheduling conference.” The
identification of potential witnesses, the
time for and manner of discovery and
the exchange of any prehearing
materials including witness lists,
statements of issues, stipulations,
exhibits and any other materials may
also be determined at the scheduling
conference.

(b) Prehearing conferences. The
presiding officer may, in addition to the
scheduling conference, on his own
motion or at the request of any party,
direct representatives for the parties to
meet with him (in person or by
telephone) at a prehearing conference to
address any or all of the following:

(1) Simplification and clarification of
the issues;

(2) stipulations, admissions of fact
and the contents, authenticity and
admissibility into evidence of
documents;

(3) Matters of which official notice
may be taken;

(4) Limitation of the number of
witnesses;

(5) Summary disposition of any or all
issues;

(6) Resolution of discovery issues or
disputes;

(7) Amendments to pleadings;

(8) Such other matters as may aid in
the orderly disposition of the
proceeding.

(c) Transcript. The presiding officer,
in his discretion, may require that a
scheduling or prehearing conference be
recorded by a court reporter. A
transcript of the conference and any
materials filed, including orders,
becomes part of the record of the
proceeding. A party may obtain a copy
of the transcript at such party’s expense.

(d) Scheduling or prehearing orders.
Within a reasonable time following the
conclusion of the scheduling conference
or any prehearing conference, the
presiding officer shall serve on each
party an order setting forth any
agreements reached and any procedural
determinations made.

§1780.34 Prehearing submissions.

(a) Within the time set by the
presiding officer, but in no case later
than 10 days before the start of the
hearing, each party shall serve on every
other party the serving party’s—

(1) Prehearing statement;

(2) Final list of witnesses to be called
to testify at the hearing, including name
and address of each witness and a short
summary of the expected testimony of
each witness;
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(3) List of the exhibits to be
introduced at the hearing along with a
copy of each exhibit; and

(4) Stipulations of fact, if any.

(B) Effect of failure to comply. No
witness may testify and no exhibits may
be introduced at the hearing if such
witness or exhibit is not listed in the
prehearing submissions pursuant to
paragraph (a) of this section, except for
good cause shown.

§1780.35 Hearing subpoenas.

(a) Issuance. (1) Upon application of
a party showing general relevance and
reasonableness of scope of the testimony
or other evidence sought, the presiding
officer may issue a subpoena or a
subpoena duces tecum requiring the
attendance of a witness at the hearing or
the production of documentary or
physical evidence at such hearing. The
application for a hearing subpoena must
also contain a proposed subpoena
specifying the attendance of a witness or
the production of evidence from any
state, commonwealth, possession,
territory of the United States, or the
District of Columbia, or as otherwise
provided by law at any designated place
where the hearing is being conducted.
The Party making the application shall
serve a copy of the application and the
proposed subpoena on every other
party.

(2) A party may apply for a hearing
subpoena at any time before the
commencement of or during a hearing.
During a hearing, a party may make an
application for a subpoena orally on the
record before the presiding officer.

(3) The presiding officer shall
promptly issue any hearing subpoena
applied for under this section; except
that, if the presiding officer determines
that the application does not set forth a
valid basis for the issuance of the
subpoena, or that any of its terms are
unreasonable, oppressive, excessive in
scope, or unduly burdensome, he may
refuse to issue the subpoena or may
issue the subpoena in a modified form
upon any conditions consistent with
this subpart. Upon issuance by the
presiding officer, the party making the
application shall serve the subpoena on
the person named in the subpoena and
on each party.

(b) Motion to quash or modify. (1)
Any person to whom a hearing
subpoena is directed or any party may
file a motion to quash or modify such
subpoena, accompanied by a statement
of the basis for quashing or modifying
the subpoena. The movant must serve
the motion on each party and on the
person named in the subpoena. Any
party may responded to the motion
within ten days of service of the motion.

(2) Any motion to quash or modify a
hearing subpoena must be filed prior to
the time specified in the subpoena for
compliance, but no more than 10 days
after the date of service of the subpoena
upon the movant.

(c) Enforcing subpoenas. If an
subpoenaed person fails to comply with
any subpoena issued pursuant to this
section or any order of the presiding
officer that directs compliance with all
or any portion of a hearing subpoena,
the subpoenaing party or any other
aggrieved party may seek enforcement
of the subpoena pursuant to
§1780.28(c). A party’s right to seek
court enforcement of a hearing
subpoena shall in no way limit the
sanctions that may be imposed by the
presiding officer on a party who induces
a failure to comply with subpoenas
issued under this section.

Subpart C—Hearing and Posthearing
Proceedings

§1780.50 Conduct of hearings.

(a) General rules. (1) Hearings shall be
conducted in accordance with 5 U.S.C.
chapter 5 and so as to provide a fair and
expeditious presentation of the relevant
disputed issues. Except as limited by
this subpart, each party has the right to
present its case or defense by oral and
documentary evidence and to conduct
such cross examination as may be
required for full disclosure of the facts.

(2) Order of hearing. OFHEQO’s
counsel of record shall present its case-
in-chief first, unless otherwise ordered
by the presiding officer or unless
otherwise expressly specified by law or
regulation. OFHEQO’s counsel of record
shall be the first party to present an
opening statement and a closing
statement and may make a rebuttal
statement after the respondent’s closing
statement. If there are multiple
respondents, respondents may agree
among themselves as to their order or
presentation of their cases, but if they
do not agree, the presiding officer shall
fix the order.

(3) Examination of witnesses. Only
one representative for each party may
conduct an examination of a witness,
except that in the case of extensive
direct examination, the presiding officer
may permit more than one
representative for the party presenting
the witness to conduct the examination.
A party may have one representative
conduct the direct examination and
another representative conduct re-direct
examination of a witness, or may have
one representative conduct the cross
examination of a witness and another
representative conduct the re-cross
examination of a witness.

(4) Stipulations. Unless the presiding
officer directs otherwise, all documents
that the parties have stipulated as
admissible shall be admitted into
evidence upon commencement of the
hearing.

(b) Transcript. The hearing shall be
recorded and transcribed. The transcript
shall be made available to any party
upon payment of the cost thereof. The
presiding officer shall have authority to
order the record corrected, either upon
motion to correct, upon stipulation of
the parties, or following notice to the
parties upon the presiding officer’s own
motion.

§1780.51 Evidence.

(a) Admissibility. (1) Except as is
otherwise set forth in this section,
relevant, material and reliable evidence
that is not unduly repetitive is
admissible to the fullest extent
authorized by the Administrative
Procedures Act and other applicable
law.

(2) Evidence that would be admissible
under the Federal Rules of Evidence is
admissible in a proceeding conducted
pursuant to this subpart.

(3) Evidence that would be
inadmissible under the Federal Rules of
Evidence may not be deemed or ruled
to be inadmissible in a proceeding
conducted pursuant to this subpart if
such evidence is relevant, material,
reliable and not unduly repetitive.

(b) Official notice. (1) Official notice
may be taken of any material fact that
may be judicially noticed by a United
States district court and any material
information in the official public
records of any Federal or State
government agency.

(2) All matters officially noticed by
the presiding officer or the Director
shall appear on the record.

(3) If official notice is requested of any
material fact, the parties, upon timely
request, shall be afforded an
opportunity to object.

(c) Documents. (1) A duplicate copy
of a document is admissible to the same
extent as the original, unless a genuine
issue is raised as to whether the copy is
in some material respect not a true and
legible copy of the original.

(2) Subject to the requirements of
paragraph (a)(1) of this section, any
document, including a report of
examination, oversight activity,
inspection, or visitation, prepared by
OFHEO or by another Federal or State
financial institutions regulatory agency
is admissible either with or without a
sponsoring witness.

(3) Witnesses may use existing or
newly created charts, exhibits,
calendars, calculations, outlines, or
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other graphic material to summarize,
illustrate, or simplify the presentation of
testimony. Such materials may, subject
to the presiding officer’s discretion, be
used with or without being admitted
into evidence.

(d) Objections. (1) Objections to the
admissibility of evidence must be timely
made and rulings on all objections must
appear in the record.

(2) When an objection to a question or
line of questioning is sustained, the
examining representative of record may
make a specific proffer on the record of
what he expected to prove by the
expected testimony of the witness. The
proffer may be by representation of the
representative or by direct interrogation
of the witness.

(3) The presiding officer shall retain
exhibits, adequately marked for
identification, for the record and
transmit, such exhibits to the Director.

(4) Failure to object to admission of
evidence or to any ruling constitutes a
waiver of the objection.

(e) Stipulations. The parties may
stipulate as to any relevant matters of
fact or the authentication of any relevant
documents. Such stipulations must be
received in evidence at a hearing and
are binding on the parties with respect
to the matters therein stipulated.

(f) Depositions of unavailable
witnesses. (1) If a witness is unavailable
to testify at a hearing and that witness
has testified in a deposition in
accordance with §1780.29, a party may
offer as evidence all or any part of the
transcript of the deposition, including
deposition exhibits, if any.

(2) Such deposition transcript is
admissible to the same extent that
testimony would have been admissible
had that person testified at the hearing,
provided that if a witness refused to
answer proper questions during the
depositions, the presiding officer may,
on that basis, limit the admissibility of
the deposition in any manner that
justice requires.

(3) Only those portions of a
deposition received in evidence at the
hearing constitute a part of the record.

§1780.52 Post hearing filings.

(a) Proposed findings and conclusions
and supporting briefs. (1) Using the
same method of service for each party,
the presiding officer shall serve notice
upon each party that the certified
transcript, together with all hearing
exhibits and exhibits introduced but not
admitted into evidence at the hearing,
has been filed. Any party may file with
the presiding officer proposed findings
of fact, proposed conclusions of law and
a proposed order within 30 days after
the parties have received notice that the

transcript has been filed with the
presiding officer, unless otherwise
ordered by the presiding officer.

(2) Proposed findings and conclusions
must be supported by citation to any
relevant authorities and by page
references to any relevant portions of
the record. A posthearing brief may be
filed in support of proposed findings
and conclusions, either as part of the
same document or in a separate
document.

(3) Any party is deemed to have
waived any issue not raised in proposed
findings or conclusions timely filed by
that party.

(b) Reply briefs. Reply briefs may be
filed within 15 days after the date on
which the parties’ proposed findings
and conclusions and proposed order are
due. Reply briefs must be limited
strictly to responding to new matters,
issues, or arguments raised in another
party’s papers. A party who has not
filed proposed findings of fact and
conclusions of law or a posthearing brief
may not file a reply brief.

(c) Simultaneous filing required. The
presiding officer shall not order the
filing by any party of any brief or reply
brief supporting proposed findings and
conclusions in advance of the other
party’s finding of its brief.

§1780.53 Recommended decision and
filing of record.

(a) Filing of recommended decision
and record. Within 45 days after
expiration of the time allowed for filing
reply briefs under §1780.52(b), the
presiding officer shall file with and
certify to the Director, for decision, the
record of the proceeding. The record
must include the presiding officer’s
recommended decision, recommended
findings of fact and conclusions of law,
and proposed order; all prehearing and
hearing transcripts, exhibits and rulings;
and the motions, briefs, memoranda and
other supporting papers filed in
connection with the hearing. The
presiding officer shall serve upon each
party the recommended decision,
recommended findings and conclusions,
and proposed order.

(b) Filing of index. At the same time
the presiding officer files with and
certifies to the Director for final
determination the record of the
proceeding, the presiding officer shall
furnish to the Director a certified index
of the entire record of the proceeding.
The certified index shall include, at a
minimum, an entry for each paper,
document or motion filed with the
presiding officer in the proceeding, the
date of the filing, and the identity of the
filer. The certified index shall also
include an exhibit index containing, at

a minimum, an entry consisting of
exhibit number and title or description
for: Each exhibit introduced and
admitted into evidence at the hearing;
each exhibit introduced but not
admitted into evidence at the hearing;
and each exhibit introduced and
admitted into evidence after the
completion of the hearing; and each
exhibit introduced but not admitted into
evidence after the completion of the
hearing.

§1780.54 Exceptions to recommended
decision.

(a) Filing exceptions. Within 30 days
after service of the recommended
decision, recommended findings and
conclusions, and proposed order under
§1780.53, a party may file with the
Director written exceptions to the
presiding officer’s recommended
decision, recommended findings and
conclusions, or proposed order; to the
admission or exclusion of evidence; or
to the failure of the presiding officer to
make a ruling proposed by a party. A
supporting brief may be filed at the time
the exceptions are filed, either as part of
the same document or in a separate
document.

(b) Effect of failure to file or raise
exceptions. (a) Failure of a party to file
exceptions to those matters specified in
paragraph (a) of this section within the
time prescribed is deemed a waiver of
objection thereto.

(2) No exception need be considered
by the Director if the party taking
exception had an opportunity to raise
the same objection, issue, or argument
before the presiding officer and failed to
do so.

(c) Contents. (1) All exceptions and
briefs in support of such exceptions
must be confined to the particular
matters in or omissions from the
presiding officer’s recommendations to
which that party takes exception.

(2) All exceptions and briefs in
support of exceptions must set forth
page or paragraph references to the
specific parts of the presiding officer’s
recommendations to which exception is
taken, the page or paragraph references
to those portions of the record relied
upon to support each exception and the
legal authority relied upon to support
each exception. Exceptions and briefs in
support shall not exceed a total of 30
pages, except by leave of the Director on
motion.

(3) One reply brief may be submitted
by each party within 10 days of service
of exceptions and briefs in support of
exceptions. Reply briefs shall not
exceed 15 pages, except by leave of the
Director on motion.
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§1780.55 Review by Director.

(a) Notice of submission to the
Director. When the Director determines
that the record in the proceeding is
complete, the Director shall serve notice
upon the parties that the proceeding has
been submitted to the Director for final
decision.

(b) Oral argument before the Director.
Upon the initiative of the Director or on
the written request of any party filed
with the Director within the time for
filing exceptions under § 1780.54, the
Director may order and hear oral
argument on the recommended findings,
conclusions, decision and order of the
presiding officer. A written request by a
party must show good cause for oral
argument and state reasons why
arguments cannot be presented
adequately in writing. A denial of a
request for oral argument may be set
forth in the Director’s final decision.
Oral argument before the Director must
be transcribed.

(c) Director’s final decision. (1)
Decisional employees may advise and
assist the Director in the consideration
and disposition of the case. The final
decision of the Director will be based
upon review of the entire record of the
proceeding, except that the Director may
limit the issues to be reviewed to those
findings and conclusions to which
opposing arguments or exceptions have
been filed by the parties.

(2) The Director shall render a final
decision and issue an appropriate order
within 90 days after notification of the
parties that the case has been submitted
for final decision, unless the Director
orders that the action or any aspect
thereof be remanded to the presiding
officer for further proceedings. Copies of
the final decision and order of the
Director shall be served upon each party
to the proceeding and upon other
persons required by statute.

§1780.56 Exhaustion of administrative
remedies.

To exhaust administrative remedies as
to any issue on which a party disagrees
with the presiding officer’s
recommendations, a party must file
exceptions with the Director under
§1780.54. A party must exhaust
administrative remedies as a
precondition to seeking judicial review
of any decision issued under this
subpart.

§1780.57 Stays pending judicial review.

The commencement of proceedings
for judicial review of a final decision
and order of the Director may not,
unless specifically ordered by the
Director or a reviewing court, operate as
a stay of any order issued by the

Director. The Direct may, in his
discretion and on such terms as he finds
just, stay the effectiveness of all or any
part of an order of the Director pending
a final decision on a petition for review
of that order.

Subpart D—Rules of Practice Before
the Office of Federal Housing
Enterprise Oversight

§1780.70 Scope.

This subpart contains rules governing
practice by parties or their
representatives before OFHEO. This
subpart addresses the imposition of
sanctions by the presiding officer or the
Director against parties or their
representatives in an adjudicatory
proceeding under this part. This subpart
also covers other disciplinary
sanctions—censure, suspension or
disbarment—against individuals who
appear before OFHEO in a
representational capacity either in an
adjudicatory proceeding under this part
or in any other matters connected with
presentations to OFHEO relating to a
client’s or other principal’s rights,
privileges, or liabilities. This
representation includes, but is not
limited to, the practice of attorneys and
accountants. Employees of OFHEO are
not subject to disciplinary proceedings
under this subpart.

§1780.71 Definitions.

Practice before OFHEO for the
purposes of this subpart, includes, but
not is limited to, transacting any
business with OFHEO as counsel,
representative or agent for any other
person, unless the Director orders
otherwise. Practice before OFHEO also
includes the preparation of any
statement, opinion, or other paper by a
counsel, representative or agent that is
filed with OFHEO in any certification,
notification, application, report, or other
document, with the consent of such
counsel, representative or agent.
Practice before OFHEO does not include
work prepared for an Enterprise solely
at its request for use in the ordinary
course of its business.

§1780.72 Appearance and practice in
adjudicatory proceedings.

(a) Appearance before OFHEO or a
presiding officer. (1) By attorneys. A
party may be represented by an attorney
who is a member in good standing of the
bar of the highest court of any State,
commonwealth, possession, territory of
the United States, or the District of
Columbia and who is not currently
suspended or disbarred from practice
before OFHEO.

(2) By nonattorneys. An individual
may appear on his own behalf. A

member of a partnership may represent
the partnership and a duly authorized
officer, director, employee, or other
agent of any corporation or other entity
not specifically listed herein may
represent such operations or other
entity; provided that such officer,
director, employee, or other agent is not
currently suspended or disbarred from
practice before OFHEO. A duly
authorized officer or employee of any
government unit, agency, or authority
may represent that unit, agency, or
authority.

(b) Notice of appearance. Any person
appearing in a representative capacity
on behalf of a party, including OFHEO,
shall execute and file a notice of
appearance with the presiding officer at
or before the time such person submits
papers or otherwise appears on behalf of
a party in the adjudicatory proceeding.
Such notice of appearance shall include
a written declaration that the individual
is currently qualified as provided in
paragraph (a)(1) or (a)(2) of this section
and is authorized to represent the
particular party. By filing a notice of
appearance on behalf of a party in an
adjudicatory proceeding, the
representative thereby agrees and
represents that he is authorized to
accept service on behalf of the
represented party and that, in the event
of withdrawal from representation, he or
she will, if required by the presiding
officer, continue to accept service until
a new representative has filed a notice
of appearance or until the represented
party indicates that he or she will
proceed on a pro se basis. Unless the
representative filing the notice is an
attorney, the notice of appearance shall
also be executed by the person
represented or, if the person is not an
individual, by the chief executive
officer, or duly authorized officer of that
person.

§1780.73 Conflicts of interest.

(a) Conflict of interest in
representation. No representative shall
represent another person in an
adjudicatory proceeding if it reasonably
appears that such representation may be
limited materially by that
representative’s responsibilities to a
third person or by that representative’s
own interests. The presiding officer may
take corrective measures at any stage of
a proceeding to cure a conflict of
interest in representation, including the
issuance of an order limiting the scope
of representation or disqualifying an
individual from appearing in a
representative capacity for the duration
of the proceeding.

(b) Certification and waiver. If any
person appearing as counsel or other
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representative represents two or more
parties to an adjudicatory proceeding or
also represents a nonparty on a matter
relevant to an issue in the proceeding,
that representative must certify in
writing at the time of filing the notice
of appearance required by §1780.72—

(1) That the representative has
personally and fully discussed the
possibility of conflicts of interest with
each such party and nonparty;

(2) That each such party and nonparty
waives any right it might otherwise have
had to assert any known conflicts of
interest or to assert any non-material
conflicts of interest during the course of
the proceeding.

§1780.74 Sanctions.

(a) General rule. Appropriate
sanctions may be imposed during the
course of any proceeding when any
party or representative of record has
acted or failed to act in a manner
required by applicable statute,
regulation, or order, and that act or
failure to act—

(1) Constitutes contemptuous
conduct;

(2) Has caused some other party
material and substantive injury,
including, but not limited to, incurring
expenses including attorney’s fees or
experiencing prejudicial delay;

(3) Is a clear and unexcused violation
of an applicable statute, regulation, or
order; or

(4) Has delayed the proceeding
unduly.

(b) Sanctions. Sanctions that may be
imposed include, but are not limited to,
any one or more of the following:

(1) Issuing an order against a party;

(2) Rejecting or striking any testimony
or documentary evidence offered, or
other papers filed, by the party;

(3) Precluding the party from
contesting specific issues or findings;

(4) Precluding the party from offering
certain evidence or from challenging or
contesting certain evidence offered by
another party;

(5) Precluding the party from making
a late filing or conditioning a late filing
on any terms that are just;

(6) Assessing reasonable expenses,
including attorney’s fees, incurred by
any other party as a result of the
improper action or failure to act.

(c) Procedure for imposition of
sanctions. (1) The presiding officer, on
the motion of any party, or on his own
motion, may impose any sanction
authorized by this section. The
presiding officer shall submit to the
Director for final ruling any sanction
that would result in a final order that
terminates the case on the merits or is
otherwise dispositive of the case.

(2) No sanction authorized by this
section, other than refusing to accept
late papers, shall be imposed without
prior notice to all parties and an
opportunity for any representative or
party against whom sanctions would be
imposed to be heard. The presiding
officer shall determine and direct the
appropriate notice and form for such
opportunity to be heard. The
opportunity to be heard may be limited
to an opportunity to respond verbally,
immediately after the act or inaction in
question is noted by the presiding
officer.

(3) For purposes of interlocutory
review, motions for the imposition of
sanctions by any party and the
imposition of sanctions shall be treated
the same as motions for any other ruling
by the presiding officer.

(4) Nothing in this section shall be
read to preclude the presiding officer or
the Director from taking any other
action or imposing any other restriction
or sanction authorized by any
applicable statute or regulation.

§1780.75 Censure, suspension,
disbarment and reinstatement.

(a) Discretionary censure, suspension
and disbarment. (1) The Director may
censure any representative or other
individual or suspend or revoke the
privilege to appear or practice before
OFHEO of any representative or other
individual if, after notice of and
opportunity for hearing in the matter,
that individual is found by the
Director—

(i) Not to possess the requisite
qualifications or competence to
represent others;

(ii) To be seriously lacking in
character or integrity or to have engaged
in material unethical or improper
professional conduct;

(iii) To have caused unfair and
material injury or prejudice to another
party, such as prejudicial delay or
unnecessary expenses including
attorney’s fees;

(iv) To have engaged in, or aided and
abetted, a material and knowing
violation of the 1992 Act, the Federal
Home Loan Mortgage Corporation Act,
the Federal National Mortgage
Association Charter Act or the rules or
regulations issued under those statutes
or any other law or regulation governing
Enterprise operations;

(v) To have engaged in contemptuous
conduct before OFHEO;

(vi) With intent to defraud in any
manner, to have willfully and
knowingly deceived, misled, or
threatened any client or prospective
client; or

(vii) Within the last 10 years, to have
been convicted of an offense involving
moral turpitude, dishonesty or breach of
trust, if the conviction has not been
reversed on appeal. A conviction within
the meaning of this paragraph shall be
deemed to have occurred when the
convicting court enters its judgment or
order, regardless of whether an appeal is
pending or could be taken and includes
a judgment or an order on a plea of nolo
contendere or on consent, regardless of
whether a violation is admitted in the
consent.

(2) Suspension or revocation on the
grounds set forth in paragraphs (a)(1)
(i), (iii), (iv), (v), (vi), and (vii) of this
section shall only be ordered upon a
further finding that the individual’s
conduct or character was sufficiently
egregious as to justify suspension or
revocation. Suspension or disbarment
under this paragraph shall continue
until the applicant has been reinstated
by the Director for good cause shown or
until, in the case of a suspension, the
suspension period has expired.

(3) if the final order against the
respondent is for censure, the
individual may be permitted to practice
before OFHEO, but such individual’s
future representations may be subject to
conditions designed to promote high
standards of conduct. If a written letter
of censure is issued, a copy will be
maintained in OFHEOQO’s files.

(b) Mandatory suspension and
disbarment. (1) Any counsel who has
been and remains suspended or
disbarred by a court of the United States
or of any State, commonwealth,
possession, territory of the United States
or the District of Columbia; any
accountant or other licensed expert
whose license to practice has been
revoked in any State, commonwealth,
possession, territory of the United or the
District of Columbia; any person who
has been and remains suspended or
barred from practice before the
Department of Housing and Urban
Development, the Office of the
Comptroller of the Currency, the Board
of Governors of the Federal Reserve
System, the Office of Thrift Supervision,
the Federal Deposit Insurance
Corporation, the National Credit Union
Administration, the Federal Housing
Finance Board, the Farm Credit
Administration, the Securities and
Exchange Commission, or the
Commodity Futures Trading
Commission is also suspended
automatically from appearing or
practicing before OFHEO. A disbarment
or suspension within the meaning of
this paragraph shall be deemed to have
occurred when the disbarring or
suspending agency or tribunal enters its
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judgment or order, regardless of whether
an appeal is pending or could be taken
and regardless of whether a violation is
admitted in the consent.

(2) A suspension or disharment from
practice before OFHEO under paragraph
(b)(1) of this section shall continue until
the person suspended or disbarred is
reinstated under paragraph (d)(2) of this
section.

(c) Notices to be filed. (1) Any
individual appearing or practicing
before OFHEO who is the subject of an
order, judgment, decree, or finding of
the types set forth in paragraph (b)(1) of
this section shall file promptly with the
Director a copy thereof, together with
any related opinion or statement of the
agency or tribunal involved.

(2) Any individual appearing or
practicing before OFHEO who is or
within the last 10 years has been
convicted of a felony or of a
misdemeanor that resulted in a sentence
of prison term or in a fine or restitution
order totaling more than $5,000 shall
file a notice promptly with the Director.
The notice shall include a copy of the
order imposing the sentence or fine,
together with any related opinion or
statement of the court involved.

(d) Reinstatement. (1) Unless
otherwise ordered by the Director, an
application for reinstatement for good
cause may be made in writing by a
person suspended or disbarred under
paragraph (a)(1) of this section at any
time more than 3 years after the
effective date of the suspension or
disbarment and, thereafter, at any time
more than 1 year after the person’s most
recent application for reinstatement. An
applicant for reinstatement under this
paragraph (d)(1) of this section may, in
the Director’s sole discretion, be
afforded a hearing.

(2) An application for reinstatement
for good cause by any person suspended
or disbarred under paragraph (b)(1) of
this section may be filed at any time, but
not less than 1 year after the applicant’s
most recent application. An applicant
for reinstatement for good cause under
this paragraph (d)(2) may, in the
Director’s sole discretion, be afforded a
hearing. However, if all the grounds for
suspension or disbarment under
paragraph (b)(1) of this section have
been removed by a reversal of the order
of suspension or disbarment or by
termination of the underlying
suspension or disbarment, any person
suspended or disbarred under paragraph
(b)(1) of this section may apply
immediately for reinstatement and shall
be reinstated by OFHEO upon written
application notifying OFHEO that the
grounds have been removed.

(e) Conferences. (1) General. The
presiding officer may confer with a
proposed respondent concerning
allegations of misconduct or other
grounds for censure, disharment or
suspension, regardless of whether a
proceeding for censure, disbarment or
suspension has been commenced. If a
conference results in a stipulation in
connection with a proceeding in which
the individual is the respondent, the
stipulation may be entered in the record
at the request of either party to the
proceeding.

(2) Resignation or voluntary
suspension. In order to avoid the
institution of or a decision in a
disbarment or suspension proceeding, a
person who practices before OFHEO
may consent to censure, suspension or
disbarment from practice. At the
discretion of the Director, the individual
may be censured, suspended or
disbarred in accordance with the
consent offered.

(f) Hearings under this section.
Hearings conducted under this section
shall be conducted in substantially the
same manner as other hearings under
this part, provided that in proceedings
to terminate an existing OFHEO
suspension or disbarment order, the
person seeking the termination of the
order shall bear the burden of going
forward with an application and with
proof and that the Director may, in the
Director’s sole discretion, direct that any
proceeding to terminate an existing
suspension or disbarment by OFHEO be
limited to written submissions. All
hearings held under this section shall be
closed to the public unless the Director,
on the Director’s own motion or upon
the request of a party, otherwise directs.

(9) Sanctions for contemptuous
conduct. If, during the course of any
proceeding, a presiding officer finds any
representative or any individual
representing himself to have engaged in
contemptuous conduct, the presiding
officer may summarily suspend that
individual from participating in that or
any related proceeding or impose any
other appropriate sanction.
Contemptuous conduct includes
dilatory, obstructionist, egregious,
contumacious, unethical, or other
improper conduct at any phase of any
adjudicatory proceeding.

Mark A. Kinsey,

Acting Director, Office of Federal Housing
Enterprise Oversight.

[FR Doc. 98-25527 Filed 9-23-98; 8:45 am]
BILLING CODE 4220-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-77-AD]

RIN 2120-AA64

Airworthiness Directives; The New
Piper Aircraft, Inc. PA-23, PA-30, PA—

31, PA-34, PA-39, PA-40, and PA-42
Series Airplanes

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
supersede Airworthiness Directive (AD)
98-04-27, which currently requires
incorporating certain icing information
into the FAA-approved airplane flight
manual (AFM) of The New Piper
Aircraft, Inc. (Piper) PA-23, PA-30, PA-
31, PA-34, PA-39, PA-40, and PA-42
series airplanes. The Federal Aviation
Administration (FAA) inadvertently
omitted Piper Models PA-31P, PA-31T,
PA-31T1, PA-31T2, and PA-31P-350
airplanes from the Applicability section
of AD 98-04-27. The proposed AD
would retain the requirement of
incorporating the icing information into
the AFM for all airplanes affected by AD
98-04-27, and would add the Piper
Models PA-31P, PA-31T, PA-31T1,
PA-31T2, and PA-31P-350 airplanes to
the Applicability of that AD. The
actions specified by the proposed AD
are intended to minimize the potential
hazards associated with operating these
airplanes in severe icing conditions by
providing more clearly defined
procedures and limitations associated
with such conditions.

DATES: Comments must be received on
or before November 5, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE-77—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6932;
facsimile: (816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
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written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 98—-CE-77—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—CE-77—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

AD 98-04-27, Amendment 39-10339
(63 FR 7668, February 17, 1998),
currently requires revising the
Limitations Section of the FAA-
approved airplane flight manual (AFM)
to specify procedures that would specify
the following for PA-23, PA-30, PA-31,
PA-34, PA-39, PA-40, and PA-42
series airplanes:

¢ Require flight crews to immediately
request priority handling from Air
Traffic Control to exit severe icing
conditions (as determined by certain
visual cues);

« Prohibit flight in severe icing
conditions (as determined by certain
visual cues);

« Prohibit use of the autopilot when
ice is formed aft of the protected
surfaces of the wing, or when an
unusual lateral trim condition exists;
and

« Require that all icing wing
inspection lights be operative prior to

flight into known or forecast icing
conditions at night.

That action also proposed to require
revising the Normal Procedures Section
of the FAA-approved AFM to specify
procedures that would:

« Limit the use of the flaps and
prohibit the use of the autopilot when
ice is observed forming aft of the
protected surfaces of the wing, or if
unusual lateral trim requirements or
autopilot trim warnings are
encountered; and

« Provide the flight crew with
recognition cues for, and procedures for
exiting from, severe icing conditions.

Actions Since Issuance of Previous Rule

Since AD 98-04-27 became effective,
the FAA has realized that it
inadvertently omitted the Models PA—
31P, PA-31T, PA-31T1, PA-31T2, and
PA-31P-350 airplanes from the
Applicability section of the AD.

The FAA’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that:

—The requirements of AD 98-04-27
should also apply to Piper Models
PA-31P, PA-31T, PA-31T1, PA-
31T2, and PA-31P-350 airplanes; and

—AD action should be taken to
minimize the potential hazards
associated with operating these
airplanes in severe icing conditions
by providing more clearly defined
procedures and limitations associated
with such conditions.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other PA-23, PA-30, PA-31,
PA-34, PA-39, PA-40, and PA-42
series airplanes of the same type design,
the FAA is proposing AD action to
supersede AD 98-04-27. The proposed
AD would retain from AD 98-04-27 the
requirement of incorporating certain
icing information into the FAA-
approved AFM for the affected
airplanes, and would add Piper Models
PA-31P, PA-31T, PA-31T1, PA-31T2,
and PA-31P-350 airplanes to the
Applicability section of the AD.

Cost Impact

The FAA estimates that 5,265
airplanes in the U.S. registry would be
affected by the proposed AD, that it
would take approximately 1 workhour
per airplane to accomplish the proposed
action, and that the average labor rate is
approximately $60 an hour. Since an
owner/operator who holds at least a

private pilot’s certificate as authorized
by 8843.7 and 43.9 of the Federal
Aviation Regulations (14 CFR 47.7 and
43.9) can accomplish the proposed
action, the only cost impact upon the
public is the time it would take the
affected airplane owners/operators to
incorporate the proposed AFM
revisions.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

In addition, the FAA recognizes that
the proposed action may impose
operational costs. However, these costs
are incalculable because the frequency
of occurrence of the specified
conditions and the associated additional
flight time cannot be determined.
Nevertheless, because of the severity of
the unsafe condition, the FAA has
determined that continued operational
safety necessitates the imposition of the
costs.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
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Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
98-04-27, Amendment 39-10339 (63
FR 7668, February 17, 1998), and by
adding a new AD to read as follows:

The New Piper Aircraft, Inc.: Docket No. 98—
CE-77-AD; Supersedes AD 98-04-27,
Amendment 39-10339.

Applicability: Models PA-23, PA-23-160,
PA-23-235, PA—23-250, PA-E23-250, PA—
30, PA-39, PA-40, PA-31, PA-31-300, PA-
31-325, PA-31-350, PA-31P, PA-31T, PA-
31T1, PA-31T2, PA-31P-350, PA-34-200,
PA-34-200T, PA-34-220T, PA-42, PA-42—
720, and PA-42-1000 airplanes, all serial
numbers, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as follows, unless
already accomplished:

1. For all affected airplanes, except for
Models PA-31P, PA-31T, PA-31T1, PA-
31T2, and PA-31P-350 airplanes: Within 30
days after March 13, 1997 (the effective date
of AD 98-04-27).

2. For all Models PA-31P, PA-31T, PA-
31T1, PA-31T2, and PA-31P-350 airplanes:
Within the next 30 days after the effective
date of this AD.

To minimize the potential hazards
associated with operating the airplane in
severe icing conditions by providing more
clearly defined procedures and limitations
associated with such conditions, accomplish
the following:

(a) At the applicable compliance time
presented in the Compliance section of this
AD, accomplish the requirements of
paragraphs (a)(1) and (a)(2) of this AD.

Note 2: Operators should initiate action to
notify and ensure that flight crewmembers
are apprised of this change.

(1) Revise the FAA-approved Airplane
Flight Manual (AFM) by incorporating the
following into the Limitations Section of the

AFM. This may be accomplished by inserting
a copy of this AD in the AFM.

“WARNING

Severe icing may result from
environmental conditions outside of those for
which the airplane is certificated. Flight in
freezing rain, freezing drizzle, or mixed icing
conditions (supercooled liquid water and ice
crystals) may result in ice build-up on
protected surfaces exceeding the capability of
the ice protection system, or may result in ice
forming aft of the protected surfaces. This ice
may not be shed using the ice protection
systems, and may seriously degrade the
performance and controllability of the
airplane.

» During flight, severe icing conditions
that exceed those for which the airplane is
certificated shall be determined by the
following visual cues. If one or more of these
visual cues exists, immediately request
priority handling from Air Traffic Control to
facilitate a route or an altitude change to exit
the icing conditions.

—Unusually extensive ice accumulation on
the airframe and windshield in areas not
normally observed to collect ice.

—Accumulation of ice on the upper surface
of the wing, aft of the protected area.

—Accumulation of ice on the engine nacelles
and propeller spinners farther aft than
normally observed.

* Since the autopilot, when installed and
operating, may mask tactile cues that indicate
adverse changes in handling characteristics,
use of the autopilot is prohibited when any
of the visual cues specified above exist, or
when unusual lateral trim requirements or
autopilot trim warnings are encountered
while the airplane is in icing conditions.

» All wing icing inspection lights must be
operative prior to flight into known or
forecast icing conditions at night. [Note: This
supersedes any relief provided by the Master
Minimum Equipment List (MMEL).]”

(2) Revise the FAA-approved AFM by
incorporating the following into the Normal
Procedures Section of the AFM. This may be
accomplished by inserting a copy of this AD
in the AFM.

“THE FOLLOWING WEATHER
CONDITIONS MAY BE CONDUCIVE TO
SEVERE IN-FLIGHT ICING

 Visible rain at temperatures below 0
degrees Celsius ambient air temperature.

 Droplets that splash or splatter on impact
at temperatures below 0 degrees Celsius
ambient air temperature.

PROCEDURES FOR EXITING THE SEVERE
ICING ENVIRONMENT

These procedures are applicable to all
flight phases from takeoff to landing. Monitor
the ambient air temperature. While severe
icing may form at temperatures as cold as x18
degrees Celsius, increased vigilance is
warranted at temperatures around freezing
with visible moisture present. If the visual
cues specified in the Limitations Section of
the AFM for identifying severe icing
conditions are observed, accomplish the
following:

« Immediately request priority handling
from Air Traffic Control to facilitate a route
or an altitude change to exit the severe icing
conditions in order to avoid extended
exposure to flight conditions more severe
than those for which the airplane has been
certificated.

« Avoid abrupt and excessive
maneuvering that may exacerbate control
difficulties.

« Do not engage the autopilot.

« If the autopilot is engaged, hold the
control wheel firmly and disengage the
autopilot.

« If an unusual roll response or
uncommanded roll control movement is
observed, reduce the angle-of-attack.

« Do not extend flaps when holding in
icing conditions. Operation with flaps
extended can result in a reduced wing angle-
of-attack, with the possibility of ice forming
on the upper surface further aft on the wing
than normal, possibly aft of the protected
area.

« If the flaps are extended, do not retract
them until the airframe is clear of ice.

* Report these weather conditions to Air
Traffic Control.”

(b) Incorporating the AFM revisions, as
required by this AD, may be performed by
the owner/operator holding at least a private
pilot certificate as authorized by §43.7 of the
Federal Aviation Regulations (14 CFR 43.7),
and must be entered into the aircraft records
showing compliance with this AD in
accordance with §43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) All persons affected by this directive
may examine information related to this AD
at the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
September 17, 1998.

Michael K. Dahl,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-25480 Filed 9-23-98; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 91, 119, 121, 125, and 135

[Docket No. FAA—-1998-4458; Notice No. 98—
13]

RIN 2120-AG35

Prohibition on the Transportation of
Devices Designed as Chemical Oxygen
Generators as Cargo in Aircraft;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM); correction.

SUMMARY: This document contains a
correction to the NPRM published in the
Federal Register (62 FR 45912) on
August 27, 1998. The NPRM proposes to
ban, in certain domestic operations, the
transportation of devices designed to
chemically generate oxygen, including
devices that have been discharged and
newly manufactured devices that have
not yet been charged for the generation
of oxygen, with limited exceptions.

FOR FURTHER INFORMATION CONTACT:
David L. Catey, (202) 267-8166.

Correction of Publication

In proposed rule FR Doc. 98—-23010,
beginning on page 45912 in the Federal
Register issue of August 27, 1998, make
the following corrections:

On page 45912, in the first column, in
the heading, “[Docket No. 29318; Notice
No. 98-12]", should read ““[Docket No.
FAA-1998-4458; Notice No. 98-13]"

In the ADDRESSES section on page
45912, in the first column, in the fifth
line, the docket number “FAA-98—
29318, should read “FAA-1998—
4458,

In the Comments Invited section on
page 45912, in the second column, last
paragraph, first line, ““Docket No.
29318", should read “Docket No. FAA—
1998-4458"".

Issued in Washington, DC on September
18, 1998.

Donald P. Byrne,

Assistant Chief Counsel.

[FR Doc. 98-25557 Filed 9-23-98; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 3

Temporary Licenses for Associated
Persons, Floor Brokers, Floor Traders
and Guaranteed Introducing Brokers

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rules.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) is proposing amendments to its
rules governing the granting of a
temporary license (TL) by the National
Futures Association (NFA) to applicants
for registration in the categories of
associated person (AP), floor broker
(FB), floor trader (FT), and guaranteed
introducing broker (IBG). These
amendments would authorize NFA, in
appropriate cases, to granta TL to an
applicant despite a “‘yes’” answer to a
Disciplinary History question, which
currently makes an applicant ineligible
for a TL. The Commission is proposing
these amendments so that it may
approve certain registration rules
submitted by NFA without creating any
inconsistency between the
Commission’s rules and those of NFA.
DATES: Comments must be submitted on
or before October 26, 1998.

ADDRESSES: Comments on the proposed
rules should be sent to Jean A. Webb,
Secretary, Commodity Futures Trading
Commission, Three Lafayette Center,
1155 21st Street, NW., Washington, DC
20581. Comments may be sent by
facsimile transmission to (202) 418—-
5521, or by e-mail to secretary@cftc.gov.
Reference should be made to
“Temporary License Eligibility.”

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Associate Chief
Counsel, Division of Trading and
Markets, Commodity Futures Trading
Commission, Three Lafayette Center,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5439.
SUPPLEMENTARY INFORMATION:

I. Background

Section 8a(1) of the Commodity
Exchange Act (Act) was amended in
1983 to authorize the Commission to
grant a TL to an applicant for
registration for a period not to exceed
six months, subject to such rules,
regulations and orders as the
Commission may adopt.® This
amendment to the Act was intended to
“streamline and simplify the current

1 Futures Trading Act of 1982, Pub. L. 97-444,
Section 223, 96 Stat. 2310 (1983).

registration procedures to enable the
Commission to register fit persons more
expeditiously.” 2

The Commission adopted Rules 3.40—
3.43 on February 27, 1984, to implement
this authority with respect to AP
applicants 3 and simultaneously
authorized NFA to perform the function
of granting TLs to AP applicants in
appropriate cases.# The Commission
added Rules 3.44-3.47 to govern TLs for
IBG applicants on December 16, 1986,5
and amended Rules 3.11 and 3.40-3.43
to govern TLs for FB and FT applicants
on April 9, 1993.6 NFA adopted its own
rules concerning TLs for APs and IBGs,
which the Commission has approved.”
The Commission’s rules and the NFA'’s
rules currently in effect provide that,
except as described below, one of the
conditions for obtaining a TL is that an
applicant have no “‘yes’” answers to the
Disciplinary History questions on the
registration application.8 The exception
concerns an applicant for registration as
an AP, FB or FT whose previous
registration in these capacities was
terminated within the preceding 60
days. These applicants will receive a TL
upon mailing of a new registration
application (Form 8-R) if, among other
things, the new registration application
(1) contains no ‘‘yes’” answers to the
Disciplinary History questions, or (2)

2H.R. Rep. No. 565 (Part 1), 97th Cong., 2d Sess.
50 (1982).

349 FR 8208 (March 5, 1984). An AP is a natural
person who (1) solicits or accepts customer orders
for a futures commission merchant (FCM) or IB, (2)
solicits a client’s or prospective client’s
discretionary account for a commodity trading
advisor, (3) solicits funds, securities or property for
a participation in a commodity pool on behalf of
a commodity pool operator, or (4) supervises any
of the foregoing persons so engaged. Section 4k(1)—
(3) of the Act; Commission Rule 1.3(aa).

449 FR 8226 (March 5, 1984).

551 FR 45759 (Dec. 22, 1986). An IBG is a person
(except an individual who elects to be and is
registered as an AP of an FCM) engaged in soliciting
or accepting customer orders but not the margin
funds related thereto and who enters into a
guarantee agreement with an FCM. The guarantee
agreement relieves the IBG of the need to raise its
own capital and restricts it to introducing accounts
only to its guarantor FCM. Section 1a(14) of the Act;
Commission Rules 1.3(mm), 1.17(a)(2)(ii) and
1.57(a)(1).

658 FR 19575 (Apr. 15, 1993). The related
delegation order to NFA was issued simultaneously
and published at 58 FR 19657 (Apr. 15, 1993). An
FB can trade for others or for his or her own account
on or subject to the rules of any contract market;
an FT can trade only for his or her own account
on or subject to the rules of any contract market.
Section 1a(8) and (9) of the Act; Commission Rule
1.3(n) and (x).

7NFA Rules 301 and 302, respectively.

8 Commission Rules 3.40(a) and 3.44(a)(2). The no
‘‘yes’” answer restriction extends to principals of an
IBG as well. Commission Rule 3.44(a)(3). See also
Commission Rules 3.11(c)(1)(ii)(D) and 3.11(c)(2)(ii)
concerning an FT, or a person whose registration as
an FT terminated within the preceding 60 days,
seeking to become an FB.
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none except those arising from a matter
that already has been disclosed in
connection with a previous registration
application if registration was granted,
or (3) the ““yes” answer was disclosed
more than 30 days previously in an
amendment to the prior registration
application.®

Rules authorizing the issuance of TLs
were adopted so that apparently fit
persons (i.e., those who had not self-
declared any derogatory information on
their registration applications) could
begin acting like registrants in certain
categories while various background
checks were conducted. For example,
checking an individual’s fingerprints
through the Federal Bureau of
Investigation database can take six to
eight weeks. The Commission believes
that providing TLs is appropriate in
light of the time required to complete
the various background checks on
applicants for registration.

1. NFA Proposals

NFA has adopted and submitted for
Commission approval amendments to
NFA Rules 301 and 302, governing TLs
for APs and IBGs, as well as new NFA
Rule 303 to govern TLs for FBs and FTs.
NFA’s submission was made pursuant
to Section 17(j) of the Act by letter dated
August 25, 1997. In response to letters
from the Commission’s Division of
Trading and Markets, NFA
supplemented its submission by letters
dated January 22, February 19 and
August 11, 1998.10

NFA'’s rule amendments and the new
rule would eliminate the no *‘yes”
answer criterion as an absolute bar to
issuance of a TL. NFA notes that it now
may not grant TLs to new applicants
(i.e., those not registered within the
preceding 60 days) with “yes’ answers
no matter how innocuous the disclosed
matter may be, even if NFA has
previously granted registration despite
the “yes” answer. NFA believes that this
restriction is no longer necessary
because it has developed sufficient
expertise exercising the authority
granted to it in various Commission
delegation orders to identify in an
accurate and prompt manner those
types of disciplinary matters that it
would not use to disqualify an applicant
from registration.

9 Commission Rules 3.11(c)(1)(i)(C),
3.11(c)(1)(ii)(C) and 3.12(d)(1)(vi); NFA Rule
301(b)(1)(D). See also Commission Rule 3.44(a)(3)
and NFA Rule 302(a)(3) concerning principals of an
IBG.

10 Copies of the NFA rules submitted for
Commission approval may be obtained upon
request from the Commission’s Office of the
Secretariat at the address listed above.

NFA represents that under its
proposed approach it would use its
authority to grant TLs to applicants with
“yes’” answers that (1) NFA had
previously cleared, or (2) NFA knew
that it intended to clear. NFA further
represents that it only brings adverse
actions in circumstances that are
“similar to those in which the
Commission has instituted registration
actions based upon disciplinary
offenses’ and that, in evaluating
whether any applicant should be
granted a TL despite a “‘yes”” answer to
a Disciplinary History question, it will
follow the recent guidance set forth by
the Commission concerning the
treatment of disciplinary histories of
FBs, FTs and applicants for registration
in either category.11

NFA'’s new rule and rule amendments
would also affect applicants for AP, FB
and FT registration applying within 60
days of their last registration. Currently,
these applicants may receive TLs upon
mailing of a new Form 8-R if they have
no new ‘‘yes’” answers to Disciplinary
History questions. A new ‘‘yes’ answer
in these circumstances is an answer that
the applicant has not previously
disclosed or has disclosed for the first
time within 30 days of the submitted
application.

NFA represents that this ‘““no-new-
yes’” answer requirement creates
processing difficulties for NFA'’s
automated registration processing
system, the Membership Registration
Receivables System (MRRS). NFA
explained that, in order to process
transfer TLs,12 MRRS must compare the
date of the application and the date of
the applicant’s last registration
termination in order to determine if the
60-day requirement is met. Next, MRRS
must determine whether the applicant
has previously disclosed the *‘yes”
answer. MRRS then compares the date
of the current application to the date the
applicant previously disclosed the
“yes’” answer to determine if the 30-day
requirement is satisfied. NFA represents
that the procedures for transferring
registrations also can produce
processing errors that must be manually

11 See Commission Advisory 61-97 (Dec. 8,
1997), to which is attached a letter to Robert K.
Wilmouth, NFA President, from Jean A. Webb,
Secretary of the Commission, dated Dec. 4, 1997.

12The term ““transfer TL” is used because the
Commission’s rules and similar NFA rules in this
area were intended to permit an AP to move from
one firm to another without an interruption. For
example, an AP could leave Firm A on Friday, mail
in his new Form 8-R with a sponsor certification
from Firm B, and be at work for Firm B under a
TL on Monday morning.

reviewed and corrected, thus consuming
a significant amount of staff resources.13

NFA proposes to eliminate the no-
new-yes answer requirement from its
Registration Rules. NFA believes that its
proposal would enable it to achieve its
regulatory goals more efficiently. NFA
contends that, under this proposed
approach, MRRS would operate more
efficiently and staff resources could be
redirected to facilitate the quick
identification of transfer applicants who
receive TLs despite problematic
disciplinary history information. NFA
represents that, when appropriate, it
would promptly terminate such TLs and
institute registration denial proceedings.

I11. Proposed Commission Rule
Amendments

Although the NFA rule amendments
concerning TLs submitted for
Commission approval remain subject to
Commission review and possible further
refinement, the Commission
preliminarily views the NFA rule
amendments positively. As noted above,
however, the NFA rule amendments are
not consistent with Commission rules
issued under Section 8a(1) of the Act,
and therefore, the Commission could
not approve them pursuant to Section
17(j) of the Act.14 Accordingly, in order
to permit the Commission to approve
the NFA rule amendments, the
Commission is proposing to amend its
rules governing TLs.15 The
Commission’s rule amendments would
eliminate the provision that NFA may
not granta TL to an AP, FB, FT or IBG
applicant if the applicant’s registration
application contains a “‘yes’” answer to
a Disciplinary History question.16 The
Commission is also proposing to
eliminate the no-new-yes answer
requirement from its rules governing
TLs of AP, FB and FT applicants whose

13 As an example, NFA indicates that in 1996
there were 24 instances in which it did not grant
TLs because of new ‘“‘yes” answers. However, NFA
ultimately granted registration to all but one of
those individuals, while the remaining individual
withdrew his application.

14 Section 17(j) of the Act provides in pertinent
part that ““A registered futures association shall
submit to the Commission any change in or
addition to its rules * * *. The Commission shall
approve such rules, if such rules are determined by
the Commission to be consistent with the
requirements of this section and not otherwise in
violation of this Act or the regulations issued
pursuant to this Act * * *.”

15 The Commission anticipates that, if it
determines to approve NFA’s rule amendments
discussed above, such approval will be made
concurrent with adoption of final Commission rule
amendments that are being proposed herein.

16 In the case of an IBG applicant, the provision
pertaining to principals of the applicant would be
amended similarly. See proposed amendments to
Rules 3.40(a) and 3.44(a) (2) and (3).
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registration terminated within the
preceding 60 days.1?

There are two provisions of the
Commission’s rules where a “‘yes”
answer to a Disciplinary History
question will prevent granting of
registration, not merely at TL. These
circumstances pertain to: (1) a registered
FT seeking to become registered as an
FB (Commission Rule 3.11(c)(2)(ii)); and
(2) an AP whose registration is
terminated because of the revocation or
withdrawal of the sponsor’s registration
and who becomes associated with a new
sponsor (Commission Rule 3.12(i)).18
Since these provisions are modeled
upon those governing TLs, the
Commission believes that it is
appropriate to amend these provisions
to remove the no *‘yes” answer
restriction as well.

The Commission also wishes to note
that certain of its rules related to TLs are
not being amended. Commission rules
provide that a TL shall terminate
immediately upon notice to an
applicant that the applicant failed to
disclose relevant disciplinary history or
to disclose that, following the
submission of the application, an event
has occurred leading to an affirmative
response. Such a notice must also be
provided to the applicant’s sponsor (in
the case of an AP applicant), the
contract market that has granted trading
privileges (in the case of an FB or FT
applicant) or the guarantor FCM (in the
case of an IBG applicant).1® The
Commission emphasizes that it is
important for all applicants to continue
to declare derogatory information as
required by the registration forms since
failure to do so can lead to termination
of a TL and, if willful, to denial or
conditioning of registration.20

The Commission further notes that it
is not amending the provisions of its
rules governing TLs for FB applicants
that restrict such persons to operating as
an FT while the applicant has a TL prior
to being granted registration as an FB.21

17 See proposed amendments to Commission
Rules 3.11(c)(1)(i) and (c)(1)(ii), and 3.12(d)(1) and
(a)(3).

18 The AP situation could arise where, for
example, one FCM merges into another, the merged
FCM withdraws its registration and the surviving
FCM absorbs the APs of the disappearing FCM.

19 The notice concerning failure to disclose or the
occurrence of an event leading to an affirmative
response also applies to a principal of an IBG.
Commission Rules 3.42(a)(8) and 3.46(a)(10).

20 See Section 8a(2)(G) and (3)(G) of the Act.

21 This restriction to acting only in the capacity
of an FT during the pendency of the TL does not
apply if the FB applicant was registered as an FB
within the preceding 60 days. Commission Rule
3.41(a).

IV. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires that
agencies, in proposing rules, consider
the impact of those rules on small
businesses. The rule amendments
discussed herein would affect APs, FBs,
FTs and IBGs. The Commission has
previously determined to evaluate
within the context of a particular rule
proposal whether all or some FBs, FTs,
and IBGs should be considered “‘small
entities” for purposes of the RFA and,
if so, to analyze the economic impact on
FBs, FTs and IBGs of any such rule at
that time.22 The rule amendments
proposed herein will not affect the
requirements for filing an application
for registration. If adopted, these
amendments will permit certain persons
to obtain a TL where it now is not
possible and thus permit them to begin
lawfully acting as industry professionals
sooner. Accordingly, the Chairperson,
on behalf of the Commission, hereby
certifies, pursuant to 5 U.S.C. 605(b),
that the action taken herein will not
have a significant economic impact on
a substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3501 et seq. (Supp. |
1995)) imposes certain requirements on
federal agencies (including the
Commission) in connection with their
conducting or sponsoring any collection
of information as defined by the PRA.
While the proposed rule amendments
have no burden, the group of rules
(3038-0023) of which they are a part has
the following burden:

Average Burden 15.76
Hours Per Re-
sponse.
Numberr of Respond- 73,435
ents.
Frequency of Re- Annually and on oc-
sponse. casion.

Copies of the OMB approved
information collection package
associated with these rules may be
obtained from Desk Officer, CFTC,
Office of Management and Budget,
Room 10202, NEOB, Washington, DC
20503, (202) 395-7340.

List of Subjects in 17 CFR Part 3
Brokers, Registration.

22 See 47 FR 18618, 18620 (Apr. 30, 1982) (FBs);
48 FR 35248, 35276-35278 (Aug. 3, 1983) (IBGs);
and 58 FR 19575, 19588 (Apr. 15, 1993) (FTs). With
respect to APs, the Commission has previously
stated that the RFA does not apply to APs because
APs must be individuals under Section 4k of the
Act and Rule 1.3(aa). See 48 FR 14933, 14954 n.115
(Apr. 6, 1983).

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, Sections 4d, 4e, 4k, 8a and 17
thereof, 7 U.S.C. 6d, 6e, 6k, 12a and 21,
the Commission hereby proposes to
amend Part 3 of Chapter | of Title 17 of
the Code of Federal Regulations as
follows:

PART 3—REGISTRATION

1. The authority citation for Part 3
continues to read as follows:

Authority: 5 U.S.C. 552, 552b; 7 U.S.C. 1a,
2,4, 4a, 6, 63, 6b, 6¢, 6d, 66, 6f, 69, 6h, 6I,
6k, 6m, 6n, 60, 6p, 8, 9, 9a, 12, 12a, 13b, 13c,
16a, 18, 19, 21, and 23.

2. Section 3.11 is proposed to be
amended by revising paragraphs
(©)(D)(i)(A) and (c)(1)(i)(B), by removing
paragraph (c)(1)(i)(C), by revising
paragraphs (c)(1)(ii)(A), (c)(1)(ii)(B) and
(©)(1)(i1)(C), by removing paragraph
(c)(1)(ii)(D) and redesignating paragraph
(©)(1)(ii)(E) as paragraph (c)(1)(ii)(D),
and by revising paragraph (c)(2)(ii) to
read as follows:

§3.11 Registration of floor brokers and
floor traders.
* * * * *

c * * *

(A) The person’s registration as a floor
broker is not suspended or revoked; and
(B) There is no pending adjudicatory

proceeding against the person under
sections 6(c), 6(d), 6¢, 6d, 8a or 9 of the
Act or §83.55 or 3.60 and, within the
preceding twelve months, the
Commission has not permitted the
withdrawal of an application for
registration in any capacity after
initiating the procedures provided in
§3.51.

(“) * * *

(A) The person’s registration as a floor
trader is not suspended or revoked; and

(B) There is no pending adjudicatory
proceeding against the person under
sections 6(c), 6(d), 6¢, 6d, 8a or 9 of the
Act or 883.55 or 3.60 and, within the
preceding twelve months, the
Commission has not permitted the
withdrawal of an application for
registration in any capacity after
initiating the procedures provided in
§3.51.

(C) If such person is seeking
registration as a floor broker, the person
will be granted a temporary license to
act in the capacity of floor trader only
if the person’s prior registration was not
subject to conditions or restrictions.